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3'n one Jiense no reported case can ever- be 
obsolete while the laws and Judicial ’xsages of 
Engiish-spealring countries are wbat they az"e : 
that is, no man can say beforehand that any given 
case, however antiquated or trirling it may appear 
in itself to be, may not at some time have its use 
for the modern practitioner or test- wri ter » E\’'ery 
decision, in the books is part of the history of the 
law, and no part of that history can be absolutely 
Insignificant, — (Sir Frederick Pollock, Bart., EL.Ih,,,' 
Corpus Professor of Jurisprudence in the University 
of Oxford.) 

Accurate knowledge of the present state of the 
law upon any subject involves necessarily the 
history of the development of the law upon that 
subject, which can only be attained by following 
down the decision touching upon it. — (Francis 
M. Scott, Justice, Supreme Court, New York.) 

'Jl'he law is the last interpretation of the law 
given by the last Judge. 

^5he enunciation of the most elementary princi- 
ple of law is frequently met by a demand for 
“ an authority in support of that proposition . . . 

No time spent upon providing oneself with a 
precedent is ever wasted even though the book 
may have to be judiciously hidden from view until 
required, — (The Hon^ble Sir Cecil Walsh, Kt,,K.C., 
Sx-Offg., Chief Justice, Allahabad High Court.) 

®he last Judicial Interpretation of the law is 
the Law on which your case hangs. . 

^^o correctly appraise a Judicial decision, it 
is important to know later applications of its 
rules to varying states of facts' by way of exten- 
sion or qualification. — (S. Shepard, Chief Justice, 
Court of Appeal, Washington (U, S, A.),) 
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PREFACE TO THE EIGHTH VOLUME 


We are glad to have reached now the final stage of our labours in 
this vast undertaking. This volume contains, besides the remaining un« 
repealed Acts of the Central Legislature and the Topical Index, a Note 
on the Interpretation of Statutes and a number of useful Appendices. 

The object, plan and special features of this publication have been 
fully explained in the Preface to the first volume. As wg think that it will 
be useful to reproduce here portions of the Preface dealing with these 
matters we make no apology for giving such portions again below : 

''The aim of the present publication is to make available to the 
Bench and the Bar in a set of convenient volumes practically the entire 
statute law passed by the Central Legislature which is of general applica- 
tion to the whole of India. The Acts are given in the alphabetical order 
of their titles. This has the advantage of enabling an Act to be referred 
to without having to remember the year and number of the Act — which 
is the difficulty one feels when referring to the volumes of the Govern- 
ment publication, 'Unrepealed Central Acts’ in which the arrangement 
is according to the year and number of the Act, We also have not made 
any division into civil and criminal Acts as is sometimes done, as we felt 
that such a division is on the whole an inconvenience rather than an 
advantage to the profession. In numerous instances, sections of a penal 
nature are found in enactments which are mainly of a civil nature, e. g., 
the Stamp Act, Income-tax Act, Cantonments Act, etc. In such cases it 
will be highly inconvenient to omit, in the portion that may be allotted 
to the civil section, the sections of a penal nature and print them in the 
criminal section. If such a course is adopted, it will detract from the 
utility of both the portions of the publication. Again, there are Acts like 
the Evidence Act which will have tcf appear in both sections. It was, 
therefore, considered, on the whole, to be the better course to just give 
all the Acts in their alphabetical order without labelling them as civil or 
criminal Acts. 

"Care has been taken to incorporate all the amendments in the 
various Acts up to date. Even provincial amendments have been given 
as completely as possible. In the case of the Civil Procedure Code, local 
amendments by the various High Courts are given. Letters Patent of the 
different High Courts are also given and also the rules of the Federal 
Court and the Judicial Committee of the Privy Council. 

"Besides the above, we have also given the more important of the 
Acts of the British Parliament applicable to India, such as the Government 
of India Act, 1935. 
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PREFACE 


*‘We need hardly say that all the Acts have been carefully edited 
and annotated. Not only have all the amendments been incorporated but 
also notes have been added giving particulars as to the date and other 
matters relating to the amendments. Full and copious extracts from Select 
Committee Reports, Statements of Objects and Reasons and Notes on 
Clauses have been given in appropriate places under each Act, Besides 
the above, each Act is preceded by a statement as to how the Act has 
been affected by subsequent legislation. Further, cognate Acts and provi- 
sions have been indicated under the respective enactments. 

addition to the above features, the case-law bearing on the 
different enactments has been given in the foot-notes under each section. 
We have taken care to see that the notes are full and it is hoped that 
the bulk of the relevant Indian case-law would be found summarised in 
the foot-notes. The notes have been divided into convenient headings of 
which a synopsis is given for each section. The matter under each 
heading is presented in a manner which is well adapted for easy and 
quick reference. It may also be mentioned that what may be treated as a 
special feature of A. I. R. publications, viz,, the giving of the particular page 
of the report where the point occurs, is also present in this publication.” 

We wish to thank the legal profession in India for the liberal 
support it has accorded to the publication. We regret that owing to certain 
unforeseen difficulties we have not been able to bring out the volumes 
according to schedule. The indulgence of the profession is requested 
for this. 

V. V, C, 

S. A. R, 


0 
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L of 1948 
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... Gandhi National Memorial Fund Donations 
(Companies) Act 
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... Begistration (Amendment) Act 
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A. O* Government of India (Adapta- | 

tion of Indian Laws) Order, 1987, 
as modified by the Government of 
India (Adaptation of Indian Laws) 
Supplementary Order, 1987, 

A. O. (P) The Government ot India 
(Adaptation of Acts of Parliament) 
Order, 1987. 

A. I.R, 1914 All, Bom , etc, ... All India 

Reporter, Allahabad, Bombay, etc., 
sections of the respective years. 

AIL or I. L. E. All. ... Indian Law Re- 
ports, Allahabad Series. 

Agra. ... Agra High Court Reports. 

All. L, Jour. ... Allahabad Law^ Journal. 
AIL W. N. ... Allahabad Weekly Notes. 
All. W. R. ... Allahabad "Weekly Reporter. 
App. Gas. ... Law Reports, Appeal Oases 
(England). 

Beng. L. R. ... Bengal Law Reports. 

B. B. ... Bihar Reports. 

Bom. or I. L. R. Bom. ... Indian Law i 
Reports, Bombay Series. 

Bom. H. 0. R. ... Bombay High Court 
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Bom, P. J. ... Bombay Printed Judgments. 
Cal. or I. L. R. Cal. ... Indian Law Re- 
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Cal. L. Rep. ... Calcutta Law Reports. 
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C. P. L. E. ... Central Provinces Law 

Reports. 
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E, R. ... English Reports (England). 

I, 0. ... India (Adaptation of Existing 

Indian Laws) Order, 1947. 

Ind. App. ... Law Reports, Indian Appeals. 
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Ind. Rul. ... Indian Rulings. 

Ear, (I. L. R.) ... Indian Law Rejiorts, 
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Reports, Lahore Senes. 
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Luck, or I. L. R. Luck. ... Indian Law 
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Reports. 
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Oudh Cas. ... Oudh Cases, 
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Oudh L. R. ... Oudh Law Reports. 
Oudh S. C. ... Oudh Select Cases. 

Oudh W. N. ... Oudh Weekly Notes. 
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P. 0. ... Pakistan (Adaptation of Exist- 

ing Pakistan Laws) Order, 1947. 
Pat. or I. L. E. Pat. ... Indian Law 
Eeports, Patna Series. 

Pat. H. 0. C. ... Patna High Court Cases. 
Pat. L. Jour. ... Patna Law Journal. 
Pat. L. Tim. ... Patna Law Times. 

Pat. L. E. ... Patna Law Eeporter. 

Pat. L. W. ... Patna Law Weekly. 

Pat. W. N. ... Patna Weekly Notes. 
Pun. L. E. ... Punjab Law Eeporter. 
Pun. Ee. ... Punjab Eecords. 

Pun. W. E. ... Punjab Weekly Eeporter. 

Q. B. ... Law Eeports, Queen’s Bench 

(England). 


Eang. ... Indian Law Eeports, Rangoon 
Series. 

Rang. L. E. ... Rangoon Law Reports, 

R. R. ... Revised Eeports (England). 
Sind L. E. ... Sind Law Reporter. 
Suth. W. E. ... Suthoi land’s Weekly 

Eeporter. 

Times L. R. ... Timos Law Eeports 

(England). 

U. P. L. E. ... United Provinces Law 
Reports. 

Upp. Bur. Rul. ... Upiicr Burma Rulings, 
Weir. ... Weir’s Criminal Rulings. 
W.R.(Eng.) ... Weekly Eeiortcr (England). 


Other Ahbreviatims. 


Art. 

... Article. 

0. 

.. Order. 

B. E. 

... Board of Revenue. 

P. 

... Pago. 

Civ. 

... Civil. 

P. c. 

... Privy Council 

C. A. 

... Court of Appeal. 

Pre. 

... Preamblo. 

0]. 

... Clause. 

Eev. 

... Revenue. 

Or. 

... Criminal. 

R. 

... Rule. 

D. B. 

... Division Bench. 

R. S. C. 

... Rules of Supremo Court. 

F. B. 

... Pull Bench. 

S. 

... Section. 

P. 0. 

... Federal Court. 

S. B. 

... Si ecial Bench. 

P. N. 

G. 1. 

... Foot-Note. 

... Government of India Act, 

S. C. R. 

... Select Ooinmittee Report. 

1915. 

S. 0. R. 

... Statement of Objects and 

Jour. 

... Journal. 


Reasons. 

L. P. 

... Letters Patent. 

U.P.B.E. 

... United Provinces Board 

N. 

... Note. 


of Revenue. 


Note The mark indicates that citation of a different case begins. 
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[THE INDIAN] SUCCESSION ACT, 1925 
( ACT XXXIX OF 1925 ) 
OONTBINTS. 


Sections. 

PART 1. 

Prbliminaey. 

1. Short title. 

2. Definitions. 

8. Power of Provincial Government to ex- 
empt any race, sect or tribe in the Pro- 
vince from operation of Act. 


PART II. 

Op DOMIOILE^ 

4. Application of Part. 

5. Law regulating succession to deceased per- 

son’s immovable and movable property, 
respectively. 

6. One domicile only affects succession to 

movables. 

7. Domicile of origin of person of legitimate 

birth. 

8. Domicile of origin of illegitimate child. 

9. Continuance of domicile of origin. 

10. Acquisition of new domicile. 

11. Special mode of acquiring domicile in 

British India. 

12. Domicile not acquired by residence as re- 

presentative of foreign Government, or 
as part of his family. 

13. Continuance of new domicile. 

14. Minor’s domicile. 

Id. Domicile acquired by woman on marriage. 

16. Wife's domicile during marriage. 

17. Minor’s acquisition of new domicile. 

18. Lunatic’s acquisition of new domicile. 


Sections. 

19. Succession to movable property in British 
India in absence of proof of domicile 
elsewhere. 


PART III. 

Mareiage. 

20. Interests and powers not acquired nor lost 

by marriage. 

21. Effect of marriage between person domiciled 

and one not domiciled in British India. 

22. Settlement of minor’s property in contem- 

plation of marriage. 


PART lY. 

Of Consanguinity. 

23. Application of Part. 

24. Kindred or consanguinity. 

25. Lineal consanguinity. 

26. Collateral consanguinity. 

27. Persons held for purpose of succession to be 

similarly related to deceased. 

28. Mode of computing of degrees of kindred. 

PART V. 

Intestate Succession. 
CHAPTER I. 

Preliminary. 

29. Application of Part. 

30. As to what property deceased considered to 

have died intestate. 


961 & 962 A.M, 
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Sections, 

CHAPTER II. 

BhUs in cases of Intestates other 
than Farsis, 

81. Chapter not to apply to Parais. 

82. Devolution of such property. 

83. Where intestate has left widow and lineal 

descendants, or widow and kindred only, 
or widow and no kindred. 

33a. Special provision where intestate has left 
widow and no lineal descendants. 

34. Where intestate has left no widows and 

where he has left no kindred. 

35. Rights of widower. 

Distribution where Iheie are lineal 
descendants. 

86. Rules of distribution. 

87, Where intestate has left child or children 

only. 

38. Where intestate has left no child, but grand- 

child or grand -children. 

39. Where intestate has left only great-grand- 

children or remoter lineal descendants. 

40. Where intestate leaves lineal descendants 

not all in same degree of kindred to him, 
and those through whom the more re- 
mote are descended are dead. 

Distribution where there uie no lineal 
descendants. 

41. Rules of distribution where intestate has 

left no lineal descendants. 

42. Where intestate’s father living. 

43. Where intestate’s father dead, but his 

mother, brothers and sisters living. 

44. Where intestate’s father dead and his 

mother, a brother or sister, and children 
of any deceased brother or sister, living. 

45. Where intestate’s father dead and his mother 

and children of any deceased brother or 
sister living. 

46. Where intestate’s father dead, but his 

mother living and no brother, sister, 
nephew or niece. 

47r Where intestate has left neither lineal des- 
cendant, nor father, nor mother. 

48. Where intestate has left neither lineal des- 

cendant, nor parent, nor brother, nor 
sister. 

49, Children’s advancements not brought into 

hotchpot. 

CHAPTER III. 

Special Buies for Farsi Intestates. 

50, General principles relating to intestate suc- 

CGsaion. 

51. Division of a male intestate’s property 

among his widow, children and parents. 


Sections. 

52. Division of a female intestate’s property 

among her widower and children. 

53. Division of share of predeceased child of 

intestate leaving lineal descendantB. 

54. Division of property where intestate leaves 

no lineal descendant but leaves a widow 
or widower or a widow of any lineal 
descendant, 

55. Division of property where intestate leavee 

neither lineal descendants nor a widov 
or widower nor a widow of any lineal 

descendant. 

56. Division of property where there is no rela.^ 

tive entitled to succeed under the other 
provisions of this chapter. 


PART VI. 

Testamentaey Sugqession. 
CHAPTER I. 

Introductonj. 

57. Application of certain provisions of Part tc 

a class of wills made by Hindus, etc, 

58. General application of Part, 

CHAPTER II. 

Of Wills and Codicils. 

59. Person capable of making wills. 

60. Testamentary guardian. 

61. Will obtained by fraud, coercion or im- 

portunity. 

62. Will may be revoked or altered. 

CHAPTER III. 

Of the Eccecution of unprivileged Wills. 

63. Execution" of unprivileged wills. 

64. Incorporation of papers by reference. 

CHAPTER lY. 

Of privileged Wills, 

65. Privileged wills, 

66. Mode of making, and rules for executing 
privileged wills. 

CHAPTER Y. 

Of the Attestation, Bevocation, Alteration and 
Revival of Wills, 

67. Effect of gift to attesting v/itness. 

68. Witness not disqualified by interest or by 
being executor. 

69. Revocation of will by testator’s marriage. 

70. Revocation of unprivileged will or codicil. 

71. Effect of obliteration, interlineation or al- 
teration in unprivileged will. 

72. Revocation of privileged will or codicil. 

73. Revival of unprivileged will. . 
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Sections. 

CHAPTER VI. 

Of tlie ComtruGtion of Wills* 

74. Wording of will. 

75. Inquiries to determine questions as to object 
or subject of 'will. 

76. Misnomer or misdescription of object. 

77. When words may be supplied. 

78. Rejeotion of erroneous particulars in des- 
cription of subject, 

79. When part of description may not be rejec- 
ted as erroneous. 

80. Extrinsic evidence admissible in cases of 
patent ambiguity. 

81. Extrinsic evidence inadmissible in case of 
patent ambiguity or deficiency. 

82. Meaning of clause to be collected from 
entire will. 

83. When words may be understood in restric- 
ted sense, and when in sense wider than 
usual. 

8L Which of two possible constructions pre- 
ferred. 

85. No part rejected, if it can be reasonably 
construed. 

86. Interpretation of words repeated in dife- 
rent parts of will. 

87. Testator’s intention to be effectuated as far 
as possible. 

88. The last of two inconsistent clauses pre- 
vails. 

89. Will or bequest void for uncertainty. 

90. Words describing subject refer to property 
answering description at testator’s death, 

9L Power of appointment executed by general 
bequest. 

92. Implied gift to objects of power in default 
of appointment. 

93. Bequest to “heirs,” etc., of particular person 

without qualifying terms. 

94. Bequest to “representatives,” etc., of parti- 
cular person. 

95. Bequest without words of limitation. 

96. Bequest in alternative. 

97. Effect of words describing a class added to 
bequest to person. 

98. Bequest to class of persons under general 
description only. 

99. Ov)nstruction of terms, 

100. Words expressing relationship denote only 
legitimate relatives or failing such rektives 
reputed legitimate. 

101. Rules of construction where will purports 
to make two bequests to same person, 

102. Constitution of residuary legatee. 

103. Property to which residuary legatee entitled. 

104. Time of vesting legacy in general terms, 

105. In what case legacy lapses. 


Sections. 

106. Legacy does not laspe if one of two joint 
legatees die before testator. 

107. Effect of words showing testator®s intention 
to give distinct shares. 

108. When lapsed share goes as undisposed of, 

109. When bequest to testator’s ohild or lineal 
descendant does not lapse on his death in 
testator’s lifetime. 

110. Bequest to A for benefit of E does not lapse 
by a’s death. 

111. Survivorship in case of bequest to described 

OHAPTER VII. 

Of void Bequests. 

112. Bequest to person by particular description, 

who is not in existence at testator’s death. 

118. Bequest to person not in existence at testa- 
tor’s death, subject to prior bequest, 

114. Rule against perpetuity, 

115. Bequest to a class some of whom may 
come under rules in sections 113 and 114, 

11 G. Bequest to take effect on failure of prior 
bequest. 

117. Effect of direction for accumulation. 

118. Bequest to religious or charitable uses. 

CHAPTER VIIL 
Of the vesting of Legacies* 

119. Date of vesting of legacy when payment or 
possession postponed. 

120. Date of vesting when legacy contingent 
upon specified uncertain event. 

121. Vesting of interest in bequest to such mem- 
bers of a class as shall have attained parti- 
eular age. 

CHAPTER IX. 

Of Onerous Bequests* 

122. Onerous bequests. 

128, One of two separate and independent be- 
quests to same person may be accepted, 
and other refused. 

CHAPTER X. 

Of Contingent Bequests, 

124. Bequest contingent upon specified uncertain 
event, no time being mentioned for its 
occurrence. 

125. Bequest to such of certain persons as shall 
be surviving at some period not specified, 

CHAPTER XL 
Of Gonditional Bequests* 

120, Bequest upon impossible condition. 

127. Bequest upon illegal or immoral condition, 

128. Fulfilment of condition precedent to vesting 

of legacy. 
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Sections. 

129. Bequest to A and on failure of prior be- 
quest to B, 

130. When second bequest not to take effect on 
failure of first. 

131. Bequest over, conditional upon happening 

or not happening of specified uncertain 
event, ' 

132. Condition must be strictly fulfilled. 

133. Original bequest not affected by invalidity 
of second. 

184. Bequest conditioned that it shall cease to 
have effect in case a specified uncertain 
event shall happen or not happen. 

135. Such condition must not be invalid under 
section 120. 

136. Eesult of legatee rendering impossible or 
indefinitely postponing act for which no 
time specified, and on non-performance of 
which subject-matter to go over. 

137. Performance of condition, precedent or sub- 
sequent, within specified time. Further 
time in cas? of fraud. 

OHAPIEE XII.^ 

Of Begimts with Directions as to AiopUca-- 
tioii or Enjoyment 

138. Direction that fund be employed in parti- 
cular manner following absolute bequest of 
same to or for benefit of any person. 

139. Direction that mode of enjoyment of abso- 
lute bequest is to be restricted, to secure 
specified benefit for legatee. 

140. Bequest of fund for certain purposes, some 
of which cannot be fulfilled. 

OHAPTEE XIII. 

Of Bequests to an Executor. 

141. Legatee named as executor cannot take 
unless he shows intention to act as exe- 
cutor. 

OHAPTEE XIV. 

Of Specific Legacies 

142. Specific legacy defined. 

143. Bequest of certain sum where stocks, etc., 
in which invested are described. 

144. Bequest of stock where testator had, at date 
of will, equal or greater amount of stock 
of same kind. 

145. Bequest of money where not payable until 
part of testator’s property disposed of in 
certain way, 

146. When enumerated articles not deemed speci- 

fically bequeathed. 

147. Betention, m form, of specific bequest to 
several persons in succession. 


Sections. 

148. Sale and investment of proceeds of property 
bequeathed to two or more persons in 
succession. 

149. Where deficiency of assets to pay legacies, 
specific legacy not to abate with general 
legacies. 

OHAPTEE XV« 

Of Demonstrative Legacies, 

150. Demonstrative legacy defined. 

151. Order of payment when legacy directed to 
be paid out of fund the subject of specific 
legacy. 

OHAPTEE XVI. 

Of Ademption of Legacies, 

152. Ademption explained. 

153. Non-ademption of demonstrative legacy. 

154. Ademption of specific bequest of right to 
receive something from third party. 

155. Ademption pro tanto by testator’s receipt of 
part of entire thing specifically bequeathed , 

156. Ademption pro tanto by testator’s receipt of 
portion of entire fund of which portion has 
been specifically bequeathed, 

157. Order of payment where portion of fund 
specifically bequeathed to one legatee, and 
legacy charged on same fund to another, 
and testator having received portion of 
that fund, remainder insufficient to pay 
both legacies. 

158. Ademption where stock, specifically bequea- 
thed, does not exist at testator’s death. 

159. Ademption pro tanto where stock, specifi- 
cally bequeathed, exists in part only at 
testator’s death. 

160. Non-ademption of specific bequest of goods 
described as connected with certain place, 
by reason of removal. 

161. When removal of thing bequeathed does not 
constitute ademption, 

162. When thing bequeathed is a valuable to be 
received by testator from third person, 
and testator himself, or his representative, 
receives it. 

163. Change by operation of law of subject of 
specific bequest between date of will and 
testator’s death. 

164. Change of subject without testator’s know- 
ledge. 

165. Stock specifically bequeathed lent to third 
party on condition that it be replaced. 

166. Stock specifically bequeathed sold but re- 
placed, and belonging to testator at his 
death. 
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Sections. 

CHAPTER XVIL 

Of the payment of liahikties%n respect 
of the subject of a bequest, 

3 67. Non-liability of executor to exonerate specific 
legatees, 

168. Completion of testator’s title to things be- 
queathed to be at cost of his estate. 

169. Exoneration of legatee’s immoYable pro- 
perty for which land revenue or rent paya- 
ble periodically. 

170 . Exoneration of specific legatee’s stock in 
joint stock company. 

CHAPTER XVIIL 

Of Bequests of things described 

in General Terms, 

171. Bequest of thing described in general terms. 

CHAPTER XIX. 

Of Bequests of the Interest or 
Produce of a Fund, 

172. Bequest of interest or produce of fund. 

CHAPTER XX. 

Of Bequests of Annuities, 

178, Annuity created by will payable for life 
only unless contrary intention appears 
by will. 

174. Period of vesting where will directs that 
annuity be provided out of proceeds of 
property, or out of property generally or 
where money bequeathed to be invested in 
purchase of annuity, 

175. Abatement of annuity, 

176. Where gift of annuity and residuary gift, 
whole annuity to be first satisfied. 

CHAPTER XXL 

Of Legacies to Creditors and Portioners, 

177. Creditor prima facie entitled to legacy as 
well as debt. 

178. Child prima facie entitled to legacy as 
well as portion. 

179. No ademption by subsequent provision for 
legatee. 

CHAPTER XXIL 
Of Election. 

180. Circumstances in which election takes place. 

181. Devolution oi interest relinquished by 
owner. 

182. Testator’s belief as to his ownership im- 
material. 

183. Bequest for man’s benefit bow regarded for 
purpose of election. 


Sections. 

184. Person deriving benefit indirectly not put 
to election. 

185. Person taking in individual capacity under 
will may in other character elect to take 
in opposition. 

186. Exception to provisions of last six sections, 

187. When acceptance of benefit given by will 
constitutes election to take under will, 

188. Circumstances in which knowledge or 
waiver is presumed or inferred, 

189. When testator’s representatives may call 
upon legatee to elect. 

190. Postponement of election in case of dis- 

ability. 

CHAPTER XXIIL 
Of Gifts in Gontemplation of Death. 

191. Property transferable by gift made in 
contemplation of death. 


PART VIL 

Pbotbction op Peopekty op Deceased. 

192. Person claiming right by succession to pro- 
perty of deceased may apply for relief 
against wrongful possession. 

193. Inquiry made by Judge. 

194. Procedure. 

195. Appointment of curator pending determi- 
nation of proceeding. 

196. Powers conferable on curator. 

197. Prohibition of exercise of certain powers 
by curators. Payment of debts, etc., to 
curator, 

198. Curator to give security and may receive 
remuneration. 

199. Report from Collector where estate includes 
re venue- paying land. 

200. Institution and defence of suits. 

201. Allowances to apparent owners pending 
custody by curator. 

202. Accounts to he filed by curator. 

203. Inspection of accounts and right of inter- 
ested party to keep duplicate: 

204. Bar to appointment of second curator for 
same property. 

205. Limitation of time for application for 
curator, 

206. Bar to enforcement of Part against public 
settlement or legal directions by deceased. 

207. Court of Wards to be made curator in case 
of minors having property subject to its 
jurisdiction. 

208. Saving of right to bring suit. 

209. Effect of decision of summary proceeding, 

210. Appointment of public ouratois. 
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Sections, 

PAET YIIL 

Ebpeesehtative Title to Property op 
Begbased on Suggbsbion. 

211. Character and property of exeontor or ad- 
ministrator as snob. 

212. Eight to intestate^s property, 

21B. Bight as ©xeeutor or legatee when establi- 
shed, 

214 Proof of representative title a condition 
precedent to recovery through the Courts 
of debts from debtors of deceased persons. 

215. Effect on certificate of subsequent probate 
orjetters of administration. 

216. Grantee of probate or administration alone 
to sue, etc., until same revoked. 


PAET IX. 

Probate, Letters op Administration 
AND Administration op Assets 
OP Deceased. 

217. Application of Part. 

OHAPTEE I. 

Of Grant of F rotate and Letters of 
Admimstration, 

218. To whom administration may be granted, 
where deceased is a Hindu, Muhammadan, 
Buddhist, Sikh, Jain a or exempted person. 

219. Where deceased is not a Hindu, Muham- 
madan, Buddhist, Sikb, Jaina or exempted 
person. 

220. Effect of letters of administration, 

221. Acts not validated by administration, 

222. Probate only to appointed executor. 

228. Persons to whom probate cannot be 
granted, 

224. Grant of probate to several executors simul- 
taneously or at different times, 

225. Separate probate of eodieii discovered after 

grant of probate. 

226. Accrual of representation to surviving exe- 
cutor, 

227. Effect of probate. 

228. Administration, with copy annexed, of 
authenticated copy of will proved abroad. 

229. Grant of administration where executor has 
not renounced. 

280. Eorm and effect of renunciation of execu- 
torship. 

231. Procedure where executor renounces or 
fails to accept within time limited. 

232. Grant of administration to universal or 
residuary legatees. 

233. Bight to administration of representative 
of deceased residuary legatee. 


Sections. 

234. Grant of administration where no executor, 
nor residuary legatee, nor representative 
of such legatee. 

235. Citation before grant of administration to 
legatee other than universal or residuary, 

286. To whom administration may not be 

granted. 

OHAPTEE IL 
Of Limited Grants. 

Grants Umited in duration. 

2B7, Probate of copy or draft of lost will 

238. Probate of contents of lost or destroyed 
will. 

239. Probate of copy where original exists. 

240. Administration until will produced. 

Grants for the use and benefit of others 

having right, 

241. Administration, with will annexed, to 
attorney of absent executor. 

242. Administration, with will annexed, to 
attorney of absent person who, if present, 
would be entitled to adminiator. 

248, Administration to attorney of absent person 
entitled to administer in case of intestacy® 

244. Administration during minority of sole exe- 
cutor or residuary legatee. 

245. Administration during minority of several 
executors or residuary legatees. 

246. Administration for use and benefit of luna- 
tic or minor. 

247. Administration pendente lite. 

Grants for special purposes. 

248. Probate limited to purpose specided in will* 

249. Administration, with will annexed, limited 
to particular purpose. 

250. Administration limited to property in which 
person has beneficial interest. 

251. Administration limited to suit. 

252. Administration limited to purpose of be- 
coming party to suit to be brought against 
administrator. 

258. Administration limited to collection and 
preservation of deceased’s property, 

254. Appointment, as administrator, of person 
other than one w^ho, in ordinary circum- 
stances, would be entitled to administra- 
tion. 

Grants with exception. 

255. Probate or administration, with will 
annexed, subject to exception. 

256. Administration with exception. 

Grants of the rest, 

257. Probate or administration of rest. 

Grant of effects unaUministered. 

258. Grant of effects unadministered. 
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Sections* 

259. Rules as iio grants of effects unadministered. 

260. Admimstration when limited grant expired 
and still some part of estate iinadminis- 
tered. 

CHAPTER ni 

Alteration and Eevomtion of Grants. 

2GL What errors may be rectified by Court. 

262. Procedure where codicil discovered after 
grant of administration with will annexed. 

263. Rovoeation or annulment for iust cause. 

CHAPTER IV. 

Oj the ‘prauice in gi anting and revohing 
Pwhates and Lettos of Admnistration. 

261. Jurisdiction of District Judge in granting 
and revoking probates, etc. 

265. Power to appoint Delegate of District Judge 
to deal with non* contentious cases. 

266. District Judge’s powers as to grant of pro- 
bate and administration, 

267. District Judge may order person to produce 
testamentary papers. 

268. Proceedings of District Judge’s Court in 
relation to probate and administration. 

269. When and how District Judge to interfere 
for protection of property. 

270. When probate or administration may be 
granted by District Judge. 

271. Disposal of application made to Judge of 
district in which deceased had no fixed 
abode, 

272. Probate and letters of administration may 
be granted by Delegate, 

273. Oonclusiveness of probate or letters of ad- 
ministration. 

274. Transmission to High Courts of certificate 
of grants under proviso to section 273, 

275. Oonclusiveness of application for probate 
or administration if properly made and 
verified, 

276. Petition for probate. 

377. In what cases translation of will to be 
annexed to petition. Verification of trans- 
lation by person other than Court trans- 
lator. 

278. -Petition for letters of administration. 

279. Addition to statement in petition, etc., for 
probate or letters o! administration in cer- 
tain cases. 

280. Petition for probate, etc., to be signed and 
verified. 

281. Verification of petition' for probate by one 
witness to will. 

282. Punishment for false averment in petition 
or declaration. 

283. Powers of District Judge. 


Sections. 

284. Caveats against grant of probate or ad- 
ministration. Form of caveat. 

285. After entry of caveat, no proceeding taken 

on petition until after notice to caveator. 

286. District Delegate whan not to grant pro* 
bate or administration. 

287. Power to transmit statemont to District 
Judge in doubtful cases where no conten- 
tion. 

288 Procedure where there is contention, or 
District Delegate thinks probate or letters 
of administration should be refused in his 
Court. 

289. Grant of probate to be under seal of Court. 

290. Grant of letters of administration to be 
under seal of Court. 

291. Administration-bond. 

292. Assignment of administration bond* 

293. Time for grant of probate and adminis- 
tration. 

294. Filing of original wills of which probate or 
administration with will annexed granted, 

295. Procedure in contentious cases. 

296. Surrender of revoked probate or letters of 
administration. 

297. Payment to executor or administrator 

before probate or administration revoked. 

298. Power to refuse letters of administration, 

299. Appeals from orders of District Judge. 

300. Concurrent jurisdiction of High Court. 

301. Removal of executor or administrator and 
provision for successor. 

302. Directions to executor or administrator. 

CHAPTER V. 

Of executors of their own torong. 

303. Executor of his own wrong. 

304. Liability of executor of his own wrong. 

CHAPTER VI. 

Of the powers of an Executor or 
Administrator, 

305. In respect of causes of action surviving 
deceased, and debts due at death. 

806. Demands and rights of action of or against 
deceased survive to and against executor 
or administrator. 

307, Power of executor or administrator to dis- 
pose of property, 

808. General powers of administration. 

809. Commission or agency charges. 

310. Purchase by executor or administrator of 
deceased’s property. 

311. Powers of several executors or adminis- 
trators exercisable by one. 

312. Survival of powers on death of one of seve- 

ral executors or administrators. 
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Sections. 

818. Powers of administrator of efleGts un- 
administered. 

81 4. Powers of administrator during minority. 

815. Powers of married executrix or ad minis- 
tratrix. 

CHiPTER YTL 

Of the Duties of an Executor or 
Admmistrato}\ 

816. As to deceased’s funeral 

817. Inventory and account. 

818. Inventory to include property in any part 

of British India in certain cases. 

819. As to property of, and debts owing to, 
deceased. 

320« Expenses to be paid before all debts. 

821. Expenses to be paid next after such ex- 
penses* 

822. Wages for certain services to be next paid, 
and then other debts. 

323. Save as aforesaid, ail debts to be paid 
eq[ually and rateably. 

824. Application of movable property to pay- 
ment of debts where domicile not in 
British India, 

825. Debts to be paid before legacies. 

826. Executor or administrator not bound to 
pay legacies without indemnity. 

827. Abatement of general legacies. 

828. Ison abatement of specific legacy when 
assets sufficient to pay debts. 

829. Right under demonstrative legacy when 
assets sufficient to pay.debts and necessary 
expenses. 

880. Rateable abatement of specific legacies. 

881. Legacies treated as general for purpose of 
abatement, 

CHAPTER VIII. 

Of assent to a legacy by Executor or 
Administrator^ 

832. Assent necessary to complete legatee’s title. 
838. Effect of executor’s assent to specific 
legacy. 

834. Conditional assent, 

885, Assent of executor to bis own legacy. 

836. Effect of executor’s assent. 

337. Executor when to deliver legacies. 

CHAPTER IX. 

Of the Payment and Apportionment of 
Annuities^ 

338. Commencement of annuity when no time 
fixed by will. 

889. When annuity, to be paid quarterly or 
monthly, first falls due. 


Sections. 

840. Dates of successive payments when first 
payment directed to be made within given 
time or on day certain', death of annuitant 
before date of payment, 

CHAPTER X, 

Of the Investment of Funds to provide foi 
Legacies. 

341. Investment of sum bequeathed where 
legacy, not specific, given for life, 

842. Investment of general legacy to be paid al: 
future time: disposal of intermediate in 
tefest. 

843. Procedure when no fund charged with, or 
appropriated to, annuity. 

344. Transfer to residuary legatee of contingenc 
bsquest. 

845. Investment of residue bequeathed for life, 
without direction to invest in particular 
securities. 

346. Investment of residue bequeathed for life, 
with direction to invest in specified secu- 
rities. 

847. Time and manner of conversion and in- 
vestment. 

848. Procedure where minor entitled to im- 
mediate payment or possession of bequest, 
and no direction to pay to person on his 
behalf. 

CHAPTER XL 

Of the Produce and Interest of Legacies, 

349. Legatee’s title to produce of specific legacy. 

850. Residuary legatee’s title to produce of 
residuary fund. 

851. Interest when no time fixed for payment" 
of general legacy, 

852. Interest when time fixed. 

858. Rate of interest. 

354. No interest on arrears of annuity within 
first year after testator’s death. 

365. Interest on sum to he invested to produce 
annuity, 

CHAPTER XIL 
Of the Be funding of Legacies, 

356. Refund of legacy paid under Court’s order. 

357. No refund if paid voluntarily. 

358. Refund when legacy has become due on 
performance of condition within further 
time allowed under section 137. 

359. When each legatee compellable to refund 
in proportion. 

860. Distribution of assets, 

861. Creditor may call upon legatee to refund. 

862. When legatee, not satisfied or compelled to* 
refund under section 361, cannot oblige- 
one paid in full to refund. 



[THE INDIAN] SUCCESSION ACT: 1925 


768S' 


Sections. 

863. When unsatisfied legatee must first proceed 
against executor, if solvent. 

364. Limit to refunding of one legatee to 

another. 

365, Eefunding to be without interest. 

866. Residue alter usual payments to be paid to 
residuary legatee. 

367. Transfer of assets from British India to 
executor or administrator in country of 
domicile for distribution, 

CHAPTER XIIL 

Of the Liahditij of an Executor or 
Administrator for Devastation, 

368. Liability of executor or administrator for 
devastation. 

369. Liability of executor or administrator for 
neglect to get any part of property. 


PART X. 

Succession Certificates, 

370. Restriction on grant of certificates under 
this Part. 

371. Court having jurisdiction to grant certifi- 
cate. 

372. Application for certificate, 

373. Procedure on application. 

374. Contents of certificate. 

375. Requisition of security from grantee of 
certificate. 

376. Extension of certificate. 

377. Forma of certificate and extended certifi- 
cate, 

378. Amendment of certificate in respect of 
powers as to securities. 

37 9. Mode of collecting Court-fees on certificates, 

380. Local extern of certificate. 

381. Effect of certificate. 

382. Effect of certificate granted or extended 
by British representative in Foreign State. 


Sections. 

383. Revocation of eortificate. 

384. Appeal. 

385. Effect on certificate of iDrevious certificate 
probate or letters of administration. 

386. Validation of certain payments made in 
good faith to holder of invalid certificate- 

387. Effect of decisions under this Amt, and 
liability of holder of certificate thereunder, 

388. Investiture of inferior Courts with jurisdie- 
tion of District Court for purposes of this 
Act. 

389. Surrender of superseded and invalid certifi 
cates. 

890. Provisions with respect to certificates 
under Bombay Regulation vili of 1827. 


PART XI. 

Miscellaneous. 

391. Saving. 

392. [BepealedJ 

SCHEDULES, 

Schedule I.-~ Table of Consanguinity. 

Schedule II — 

Part I Order of next.of-kin in ease of Parsi 

intestates referred to in section 5L 

Part IL— Order of next-of.kin in case of Parsi 
intestates referred to in section 65. 

Schedule III — Provisions of Part VI applic- 
able to certain Wills and Codicils des- 
cribed in section 67. 

Schedule IV.— Form of Certificate. 

Schedule V Form of Caveat, 

Schedule VI.— Form of Probate, 

Schedule VII. —Form of Letters of AdminiSv 
tration. 

Schedule VIII.— Forms of Certificate and 
Extended Certificate. 

SCHEDULE IX.^lBepealed,] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

—Amended by Acts 37 of 1926; 40 of 1926; 10 of 1927; 18 of 1927 ; 14 of 
1928 ; 18 of 1929 ;*21 of 1929 ; 17 of 1931 ; 35 of 1934; 17 of 1939, 
—Adapted by A. 0. 

— Repealed in part by Act 12 of 1927. 


COGNATE ACTS AND PROVISIONS. 


1. Administrator General’s Act, III of 1913. 

2. Caste Disabilities Removal Act, XXI of 1850. 

3. Cutchi Memons Act, X of 1938. 

4. Hindu iinheritance (Removal of Disabilities) Act, 
XII of 1928. 

5. Hindu Law of Inheritance (Amendment) Act, 11 
of 1929. 

6. Hindu Widows’ Be-marriage Act, XV of 1856. 

7. Hindu Women’s Bights to Property Act, XYIII of 
1937. 


8. Legal Representatives’ Suits Act, XII of 1855. 

9. Married Women’s Property Act, III of 1874, Bs. 7 
and 10. 

10. Mortgaged Estates Administration Act, XXIII oi 
1865. 

11. Motor Vehicles Act, IV of 1939, S. 102. 

12. Muslim Personal Law (Shariat) Application Act^ 
XXVI of 1937, 8, 2. 

13. Special Marriage Act, III of 1872, S. 24. 
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[THE INDIAN] SUCCESSION ^AOT, 1925, 

(AOr XXXIX OP 1925.)^ 

[30th September, 1925.] 

An Act to consolidate ike Icm applieahle to intestate and testa^nenianj s2iGGession %n 

^ [the Provinces of India]. 

Whereas ii} ia expedient to consolidate the law applicable to intestate and tostamentary 
succession in ^[the Provinces of India] ; it is hearby enacted as follows : — 

[a] iPor Statement of Objects and Reasons, s^c, Gasette of India, 1923, Pt. V, p. 401 ; and for Report of Join!. 
Gommittee, Bed Gazette of India, 1925, Pt. V, p. 103. 

The Act has be'^a extended uQ<^t*r the Scheduled Dntriets Act, 1874 (14 of 1874), to BrUi^h Baiiich!sti«i, m 
Gazette of India, 1925, Pt. H*A, p 358. [b] Siibbhtuted for ‘British India' bj the Indian Independrnca (Adapta- 
tion o£ Central Acts and Ordinances Order, 1948 [23-3-1948], 


PART I. 

Preliminary. 

Short title. 1. Act may be called the Indian Succession Act, 1925. 

[1865-S. 1.] 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context,— 
faj ‘"administrator” means a person appointed“by competent ausbority to administer the 
estate of a deceased person when there is no executor ; 

(bj “codicir* means an instrument made in relation to a will, and explaining, alieiing or 
adding to its dispositions, and shall be deemed to form part of the will ; 

^[(hb) "‘District Judge” means the Judge of a principal Civil Court of original Jurisdiction;] 
[a] Inserted by the Indian Succession (Auscudment) Act, 1929 (18 [XVXII] of 1929), S. 2. 


SECTION 1— SYNOPSIS. 

1. Scope and applicability of the Act. 

2« Retrospective effect, 

3. Construction of the Act, 

1. Scope and applicability of the Act. — [1] 
Preamble to this Acc makes it clear that the Act was 
only intended to apply to matters of succession. It waa 
never the intention of Legislature to legislate for any 
matters other than those connected with intestate and 
testamentary soceessioa. (Yol 30) 1043 Lah 260 (264) : 
ILE (1913) Lah 700 (SB). 

[2] The combined efiect of Ss, 2 and 3, Hindu Wills 
Act, 1870, is that a disposition permitted by the Succes- 
sion Act may be invalidated but a disposition invalid 
under the Succession Act cannot be validated by any 
rule of Hindu law. (Yol 21) 1934 Mad 705 (706): 58 
Mad 15 (D B). 

[3] The provisions of the Indian Succession Act show 
that the act is of universal application In this country 
unless a person claiming to be excepted can show that 
he is specifically excepted from the operation of its pro- 
visions. (1910) 12 Cal L Jour 459 (461) (D B)^lVol 22) 
1935 Lah 646 (647). (Applies also to subjects of foreign 
State). 

[4] Person who ceases to be Hindu in religion and 
becomes Christian cannot elect to be bound by Hindu 
law in matter of succession. After passing of Indian 
Succession Act Hindu convert to Christianity is now 
governed solely by Succession Act, (Vol 9) 1922 P C 14 
(17): 48 lod App 381: 43 Ail 525 (P 0) (Vol 19) 1932 
Oudh 85 (87) (D B) © (1912) 11 Mad L Tim 232 (239) 
(D B). (After passing of the Act intention on the part 
of convert to be governed by Hindu law is of no useh 

[8^06 also (’09) Pun Ee No. 36 (p. 109) (D B) 
(Where converts to Christianity had abandoned all 
connection with Hindu society and manners and there 
is no proof of local custom overriding Act, only Succes- 
sion Act applies.)] 

[5] This Act does not apply to Cutchi Memons. (Yol 10) 
1923 Bom 148 (153): 47 Bom 369 (D B) ^i(Voi 7) 1920 
Bom 140 (140). 


[6] The Act is not applicable to the Crown when It 
takes the property upon escheat. (Yoi 19) 1932 All 220 
(221): 54 All 226. 

2. Retrospective effect.— [1] Act of 1925 has no 
restrospective effect and does not apply to wiila exe- 
cuted prior to the passing of the Act (’35) 18 Nag L 
Jour 1 (9) (DBjiJii’OO) 31 All 239 (243) (DB). 

3. Construction of the Act. — [J] Where there 
is a positive enactment of the Indian Legislature the 
proper course is to examino the language ot that statute 
and to ascertain its proper meaning, uainfiuenced by 
any consideration derived from the previous state of 
the law or of the English law upon which it may be 
founded. These observations apply with peculiar force 
to testamentary cases which are governed by the 
Indian Succession Act. (Yol 15) 1928 PC 2 (4) : 55 
Ind App 18 : 7 Pat 221 (1^ C) (’74) 12 Beng L R 423 
(427 to 429). 

[2] Courts should not read into sections o! the Act 
construction which is at variance with ordinary mean- 
ing of words used merely because there is distinction 
in English law between citation to propound and prove 
will and citation to take probate. (Vol 28) 1941 Oudh 
293 (296) ; 16 Luck 454 (FB). 

[3] Succession Act is partially fiscal enactment, and 
it is to be administered, as far as possible leniently 
and must be construed in favour of aubjeot. (Yol 21) 
1934 All 296 (297). 

SECTION 2 — SYNOPSIS. 

1. “Codicil.” 

2. “District Judge.” 

3. “Executor ” 

4. “Indian Christian.” 

5. “Minor” and “minority.” 

6 . “Probate.” 

7. “Will.” 

1 . “Codicil.” — [1] After the granting of letters of 
administration in respect of a will, a private memo- 
randum book of the deceased giving soma directions 
for disposing certain articles was found. In an appli- 
cation for admitting these entries to probate, it was 
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^‘eseeutoi*’’ means a person to whom the execution of the last will of a deceased person 
is, by the testator’s appointment, confided ; 

[ d) ^Indian Christian’/ means a native of India^ who is, or in good faith claims to be, of 
nnmixed Asiatic descent and who professes any form of the Chrisrian religion ; 

^a] For the definition of ‘iiadiah see the General Glauses Act, 169? {X of 1897), S. 3 (27). 

fe) ‘hninor” means any person subject to the Indian Majority Act, i875. who has not at- 
tained his majority within the meaning of that Act, and any other person who has not 
completed the age of eighteen years ; and ‘^minority*’ means the stains of any &nch 
person ; 

i''/) ^'probate” means the copy of a will certified under the seal of a Court of competent 
jurisdiction wdth a grant of administration to the estate of the testator ; 

ffjJ ‘'province” includes any division of ^[the provinces] having a Court oC-^the last resort : 
and 

Ja] SuhshtuUd for ^‘British India” by the Indian Independenco (Adapia-tion oi; Central Acts and Ordinances) 
Order, 1948 [23-3-1948]. 

Ob) “will” means the legal declaration of the intention of a testator with respect to his pro- 
perty which he desires to be carried into effect after his death. 

[1865 — S. 3 ; Native Christians Act, 1901 — S. 2; Probate and Administration Act, 1881 ««-- S. 2.] 


"Section 2 — Note 1 (contd ) 

held that tbo memorandum was not a testamentary 
document and could not be treated as a codicil. (’79) 
4 Cal 721 (722). 

[2] Where there is a distinct disposition made by a 
will, that disposition cannot be revoked by a codloii 
except through the medium and u^e of words equally 
clear and distinct. (1898) 1 Ch 95 (98), In re Wilcock; 
Kay V. Deiokbst. 

[3] An obviously erroneous reoital of the will in the 
codicil will not alter the confetruotion of the will but if 
the reoital in the codicii is not obviously erroneous it 
may be referred to clear up the ambiyu ty in the will. 
(1904) 2 Ch 52 (55), In re Venn’, Lindon v Ingram, 

2. ‘’District Judge”.— fl] Under 8.2 of Succession 
Act as amended in 1929, High Court on the Original 
Side has power to issue succession certificates. (Vol 18) 
1931 Bang 281 (281) ; 9 Bang 205 (DB)^(Vol 18) 1931 
Cal 580 (680, 581) : 58 Cal 801. 

[See also (Vol 17) 1930 Mad 779 (781, 782) : 63 Mad 
237 (DB).] 

[See however (Vol 21) 1934 All 958 (958) : 57 All 
302 (DB). (The definition of a “District Judge” (as 
inserted by the Act of 1929) does not include a High 
Court which has no original jurisdiction.)] 

[2] Powers o! Additional District Judge with regard 
to Ga,ses transferred to him by District Judge are same 
as those of District Judge. (Vol 11) 1924 Pat 593 (593, 
394) : 3 Pat 609 (DB). 

3. “Executor”.— [1] Pleirs are not included in 
definition of ‘esecutors’ and ‘administrators’ in S. 2. 
(Vol 23) 1936 Rang 17 (24) : 13 Rang 385 (DB). 

[2] The testator executed a will leaving the bulk of 
Ilia property to his minor daughter and appointing his 
mother as her guardian. The will stated that she 
should have full right to spend the incorrie although it 
would not be proper to spend the principal No other 
specific duties were laid upon the testator’s mother but 
there were directions that be did not wish certain 
ceremonies after death to be performed but merely that 
his mother should feast the poor on death anniversaries: 
Mild^ that these facts were quite insufficient to make 
the mother executor by implication. (Vol 14) 1927 Lah 
770 (770). 

[3] A legatee who undertakes to carry out the wishes 
of a testator will be treated as a trustee and compelled 
to carry out the instructions of the testator. (Vol 2) 
1915 Bom 10 (10) : 40 Bom 1. 

[4] To be a constructive executor, a person must be 
charged with payment of debts— A charge of payment 


of legacy by itself is not sufficient to constitute con- 
structive executor (Vol 33) 1946 All 357 (359) i I L R 
(1946) All 398 (DB), 

[5] The efiect of the Hindu Wills Act, 1^70, is to 
place the executor m India on the same footing as an 
English executor. (Vol 11) 1924 Pat 721 (730) ; 3 Pat 
880 (DB) 

[6] Will of the deceased son not appointing any 
executrix but leaving some property to hia mother with 
the direction that she should also pay certain dtbts — 
Held that the direction that she should pay certain 
debts out of certain property was not enough to con- 
stitute her an executrix for the general purposes of 
administration. ('99) 22 Mad 345 (346). 

[7] It will be very difficult to determine when an 
executor ceases to have duties qua execu or or mrtut& 
offimi even when the facts are fully ascertained where 
the same persons have been appointed both executors 
and trustees. (1902) 1 Oh 176 (182), In re Twimis ; 
Niccon V. Smith. 

4. “Indian Christian”.— [1] In order to determine 
whether a person died a Christian for the purposes of 
the Suecesiion Act, the Court must have regard to the 
formal protestations of his belief rather than to any 
private or secret religious practice in which ha may 
indulge. (Vol 21) 1934 Rang 72 (73) :12 Bang 184 (DB). 

5. “Minor” and “minority.” — [1] The definitions 
of “minor” and “minority” contained in the Indian 
Succession A^ct do not apply when a pr^rson enters into 
a contract on his own behalf, and not in any representa- 
tive character under that Act, so that he might be ol 
age for the purposes of that Act but in other respects a 
minor. (1881) 8 Cal L R 419 (424)*$‘(1874) 12 Beng L R 
358 (360) (D B). 

[2] When a minor is brought under the operation of 
the Minors Act (40 of 1858) the age of majority is 
altered fiora 18 to 21 years. (’90) 17 Cal 347 (359) : 16 
Ind App 195 (P C). 

[3] Certificate of administration granted under Act 
XL oi 1858 takes effect when it is actimlly issued and 
where a minor attains the age of 18 before such certi- 
ficate is issued and enters into a contract, he is bound 
by such contract. (’83) 9 Cal 901 (904) (D B), (Affirm- 
ing on appeal (’82) 8 Cal 714.) 

6 “Probate”.— [1] Issue of certified copy o£ will 
by Court with grant of administration held “probate’® 
within meaning of S. 3, Succession Act, 1865 — 
Subsequent limitation of grant by Appellate Court does 
not affect grant — Production before decree is sufficient 
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3. ( 1 ) The ^[ProviBcial Government] may, by notification in the ^[Official Gazette], either 
Power of Provincial retrospectively from the sixteenth day of March, 1865, or prospectively, 
anyTacT^^ect^or Mb?fn operation of any of the following provisions of this Act, 

ibe Piovinee from opera- ^Qamely, sections 6 to 49, 58 to 191, 212, 213 and 215 to 369, the members of 
tion of Act. any race, sect or tribe in the Province, or of any part of such race, sect or 

tribe, to whom the ^[Provincial Government] considers it impossible or inexpedient to apply such 


provisions or any of them mentioned in the order. 
Section 2 — Note 6 (conld ) 

compliance of section, (’ll) 3b Cal 327 (334) : 38 Ind 
App 7 (P 0). 

7. “Wul” — [3] The fundamental idea of a will is 
that the testator should thereby dispose of bis property, 
or such part thereof as bis personal law permits him to„ 
bequeath by will, in such manner as seems to him 
best; and there is no reason why the provisions of a 
will should not follow the rules applicable on intestacy. 
(Vol 20) 1933 Rang 393 (396) (D B). 

[2] The definition of will does not require any written 
instrument. (1900) 24 Bom 8 (11, 12). (Succession Act 
extends to nuncupative wills and such wills can be ad- 
mitted to probate.) 

[3] In order to decide whether a document is a 
“will” or not it should be ascertained whether it is re- 
vocable or not. (’06) 3 Cal L Jour 370 (372) (D B). 

[4] To ascertain whether a document is a “will” 
or not, the principal test to be applied is whether the 
disposition made in that document takes effect during 
the lifetime of the executant or whether it takes effect 
after his death. (’09) 10 Cal L Jour 644 (645) (D B), 

[5] Document intended to operate from date of 
execution is not will. (1913) 35 All 337 (346): 40 Ind 
App 161 (P C) (’20) 1 Pat L T 457 (458) (D B). 
(Dedication by which grantor appointed himself as 
manager and provided that upon his death his disciple 
was to become manager is not “will.”) 

[6] Merely calling a deed a will does not make it a 
will. (Yol 8) 1921 P C 89 (90) (P Q]^Yo\ 12) 1925 P 0 
196 (198) : 52 Ind App 305 : 48 Mad 614 (P C). (Will 
containing power to adopt though invalid as will, may 
he valid authority to adopt.) 

[7] Where one part of the instrument is testamen- 
tary in its character, it can be presumed that the rest of 
it, if the language is capable of that construction, is in- 
tendedUo be testamentary also; and if there is nothing 
m the testamentary part of the document which is 
inconsistent with the supposition that the arrangements 
there made were to take effect at the death of the 
testator, the instrument may be taken to be a will. 
(’79) 4 Cal h Rep 401 (403) (D B). 

[8] Whether man leaves one testamentary writing 
or several testamentary writings, it is the aggregate or 
the net result that constitutes his will and the inten- 
tion of the testator must be gathered by reading all 
writings together. (Yol 18) 1931 Bom 533 (536) (D B). 

[9] Yalidity of bequest is to be determined from 
testator’s lawful disposing power at his death. (Yol 16) 
1929 P 0 121 (122, 123) : 4 Luck 122: 56 Ind App 156 
(P C). 

[10] One of the clauses of a will was in the following 
terms: “Upon my demise, my wife and my daughter-in- 
law will, in equal shares, get the properties, left by me 
but in all these properties, they will have life interest 
only. They will not he entitled to transfer the said pro- 
perties by way of any gift or sale. On the demise of my 
wife, my younger (son) will get half-share of the pro- 
perties left by me in absolute right. God forbid, if 
during the lifetime of my wife, my younger son dies, 
then the person or persons who will be the legal heirs 
of the said younger son of mine at the time of the 
death of my wife will get the said eight annas share in 
absolute right. On the demise of my daughter-in-law, 


the sons ol my eldest son will get in equal bhaies Iho 
remaining eight annas share oi my properties in absoiulL 
light”: Held, that these provisions clearly satisfied the 
requirements of the definition of a will as contained in 
B. 2, cl. (h). (Yol 25) 1938 Cal 290 (292, 293) (D B). 

[11] A deed purporting to authorise the widov, to 
adopt contained the following clause*. “In the event oi 
my having no son, my wife shall be the owner of the 
estate. If, however, my brother has a son, that son shall 
be the owner, but if it be found that the brother also 
begets no son, I hereby authorise my wifo to adopt a 
boy from within the family and he shall then become 
owner in my wife’s stead”; Held this clause amounted 
to testamentary disposition within S. 2 (h). (Yol 24)1937 
All 377 (388, 889): I L R (1937) Ail 292 (D B). 

[12] Where the relevant portions of the documenc 
were as follows ; “You shall yourself after my lifetime 
use and enjoy the two rooms built on the ground of tht 
house Municipal No. 11. ...... I shall myself enjoy 

the rent in respect of those two rooms as long as I maybe 
alive. You shall yourself use and enjoy after my lifetime 
that rent and that ground and the two rooms from son to 
grandson and so on in succession with power to gift, 
mortgage, exchange and sale. No one has any right to 
or interest in those rooms. To this effect is the gift deed 
document executed and given in the respect of the 
aforesaid two rooms and their grounds” that though 
in form it was a gift really it was a will. (Yol 11) 1921 
Mad 605 (606) (D B). 

[13] A, a Hindu, adopted a son and executed a docu- 
ment purporting to be a settlement providing inter aim 
that m case of the son and A’s wife did not agree ti 
live together after A’s death, tho wife should enjoy 
same land daring her lifetime in lieu uf maintenance. 
On disagreement between the son and the wife after A’3 
death, wife separated and sued tho son for the laua, 
contending that as per settlement she was entitled to the 
land: Held on construction of the document, it waa u. 
will as the disposition in it was to take effect after A’s 
death. (’89) 12 Mad 490 (492) (D B). 

[14] Entry in wajib-ul-arz — Whether it can bo 
treated as will depends upon its construction with re- 
ference to surrounding circumstances. (’06) 28 All 488 
(495, 496): 33 Ind App 97 (P 0). 

[16] The fact that in document provision is made for 
appointment of future trustee after the death of the 
present trustee, does not make the document a will. 
(Yol 14) 1927 Cal 756 (757) (D B). 

[16] A Hindu executed an unregistered document 
calling it a will in favour of his wife’to the effect: “I have 
consented to your adopting a son at your pleasure and 
conducting the management of the estate in the best 
manner”; Held the document was not a will, but only a 
power to adopt. (Yol 9) 1922 P G 162 (163): 48 Ind App 
482: 44 Mad 733 (P C). 

[17] “Will” — Document inoperative as will may be 
valid authority to adopt. (Yol 12) 1925 P 0 196 (198) : 
52 Ind App 305: 48 Mad 614 (P C). 

Section 3 — Note 1 

[1] A notification under S. 332 of Act 10 of 1865 
(S. 3 of Act 39 of 1925) declared Oraons, (an aboriginal 
tribe in Chota Nagpur) exempted from the provisions 
of the Act, “provided that this notification shall not 
affect any person in regard to whose rights a decision 
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( 3 ) The ® [Provincial Government] may, by a like notification, revoke any such order , but 
not 30 that the revocation shall have retrospective effect. 

( 3 ) Persons exempted under this section or exempted from the operation of any of the pro- 
visions of the Indian Succession Act, 1865', under section 332 of that Act are in this Act referred 
to as “exempted persons”. 

[1S65-S 332 ; Devolution Act, 1920— S. 2 and Soh. I.] 

[a] Substituted by A. 0. for “Local Government”, [b] Substituted by A. 0. for “local offioial Gazette”. 

[c] Bepealcd by this Act. 


PART II. 

Op Domicile. 

4. This Part shall not apply if the deceased was a Hindu, Muhammadan, Buddhist, Sikh or 

Application of Part. Jaina. 

[1865-S. 331.] 


Section 3 — Note 1 (contd.) 

contrary to its efiect has already been given by a com- 
petent civil Court” : Held that the decision here meant 
IS not some final decision such as would operate as res 
judicata but includes a decision under appeal. (Vol 3) 
1916 Pat 374 (374) : 1 Pat L Jour 225. 

SECTION 4 — SYNOPSIS. 

1. Hindu. 

2. Brahmo. 

3. Buddhist. 

4. Sikh. 

5. Indian Christian. 

6. Persons married under the Special Marriage 

Act, 1872. 

1. Hindu. —[1] The words Hindu, Muhammadan 
or Buddhist must be held to be religious distinctions 
and not national distinctions, for the two words 
‘'Muhammadan and Buddhist” are of only one mean- 
ing, and by analogy therefore “Hindus” must mean 
those of Hindu religion. (’74) 7 Mad HOB (App) 
121 (1 22) (S B). (The fact that the majority of Native 
Christians still live in the Hindu manner does not'afiect 
the question.) 

[Sec also (1895) 19 Bom 783 (788) (DB). (There is 
no race of Hindus and the term is used in a theological 
sense.) 

[2] A European does not become a Hindu merely 
because he professes a theoretical allegiance to the 
Hindu faith or is an ardent admirer and advocate of 
Hinduism and its practices. But if he resides long in 
India, abdicates his religion by a clear act of renuncia- 
tion and adopts Hinduism by undergoing formal^ con- 
version, gives up along with Christianity his Christian 
name and deliberately assumes a Hindu name and mar- 
ries a person who is a Hindu by race and religion and 
outs himself off from his old environments and takes to 
a Hindu mode of life, in such a case it should be con- 
cluded that he has become a Hindu. (Vol 15) 1928 
Mad 1279 (1283) : 52 Mad 160. 

[3] If a twice-born Hindu migrates to Burma and 
marries a Burmese woman, that in itself may not be 
sufficient to deprive him of his Hindu status under 
law. But if he has descendants who have been born 
and always lived in Burma and who have inter-married 
with its people t' en even though they may form a 
community of their own which has many traces of 
Hindu usages, if the usages and religion of the com- 
munity are of a character so divergent from Hinduism 
the community cannot be regarded as Hindu. (Vol 9) 
1922 P 0 197 (201) : 48 Ind App 553 : 49 Cal 310 : 11 
Low Bur Rul 165 (PC) (Kalais of Burma held had 
acquired a non-Hindu status of their own of this kind.) 

[4] The Act exempts the property of Hindus from 
the operation of the Act but there is no prohibition to a 


Hindu succeeding under the Act to the property o! a 
Christian. (’86) 9 Mad 466 (471). 

[5] The Act does not apply to a person professing to 
be Hindu though of mixed parentage. (Vol 1) 1914 
Low Bur 201 (202) : 7 Low Bur Eul 362 (DB). 

2. Brahmo, — [1] A Sikh or Hindu by becoming a 
Brahmo did not necessarily cease to belong to the 
Hindu community in which he was born, So also 
lapses from the standard of orthodoxy in the matter 
of diet and observation of ceremonials could not have 
the effect of excluding a person from the category of a 
•‘Hindu” in the Act who was bom in it and who never 
became otherwise separated from the religious commu- 
nion in which he was born. (’04) 31 Cal 11 (32) : 3G 
Ind App 249 : 1903 Pan Ee No. 84 (P*C) 4* (Vol 10) 
1923 Cal 265 (267) : 49 Cal 1069. 

3. Buddhist. — [1] Indian Succession Act, does not 
apply to Chinese Buddhist. Under S. 13 of Burma 
Laws Act, Buddhist law should be applied to the in- 
heritance of Chinaman. (Vol 1) 1914 Low Bur 144 
(144-145) : 8 Low Bur Eul 222 (DB). 

4. Sikh.— [1] Tinder the old Succession Act Sikhs 
were included in the term “Hindu” and were excluded 
from the operation of the Act. (’04) 31 Cal 11 (32) : 
30 Ind App 249 : 1903 Pun Ee No. 84 (PC). 

5. Indian Christian. — [1] A person who ceases 
to be a Hindu in religion and becomes a Christian can- 
not elect to be bound by the Hindu law in matter of 
succession, after the passing of the Indian Suseession 
Act (X [lO] of 1865). A Hindu convert to Ohrisdanity 
is now governed solely by the Sueceasion Act. (Vol 9) 
(1922) P C 14 (17) ; 48 Ind App 381 : 43 All 625 (PC) 
•f (Vol 27) 1940 All 134 (138) ; I L E (1940) All 100 
(DB). 

[2] Before the passing of the Indian Succession Act 
1865, Native Christian converts from Hindu religion 
were at liberty to renounce the Hmduiaw of succession 
or to adhere to it. Now the Indian Succession Act 
governs the succession in Native Christian families. 
(’80) 2 Mad 209 (211, 212) (D B) (’86) 9 Mad 486 
(471)^(1887) 10 Mad 69 (72) (DB). 

[See also (1861-1863) 9 Moo Ind App 199 (239) : 19 
E R 716 (PC).] 

[3] A Christian woman while she was Buddhist 
adopted a girl as a daughter in Keittima form with a 
view to inherit but she subsequently became a Chris- 
tian and died as a Christian intestate It was held that 
the adopted girl could not inherit. (Vol 21) 1934 Rang 
72 (74) : 12 Bang 184 (DB). 

[4] The Succession \q% (X [10] of 1885) is of uni- 
versal application unless tfie person claiming to be 
excepted can show thas by this or some other Act lie 
is specifically excepted from the operation of its pro- 
visions and any convert setting up customs of inheri- 
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Law regulating sucoesEion 3* ( Succession to the immoveable property in British India^^' of 
to deceased person’s immoTe- a person deceased shall be regulated by the law of British India} 

able and moveable i3rot3erty5 wherever such person may have had his domicile at the time of his 
i-espeotivelj. 

( 2 ) Succession to the moveable property of a person deceased is regulated by the law of the 
country in which such person had his domicile at the time of his death. 

IlUistraiions. 

( 4 ) A, having hia domicile in British India, dies in Ecanee, leaving moveable property in EraneCj moveable 
property in England, and property, both moveable and immoveable, in British India. The succession to the whole 
is regulated by the law of British India. 

(%‘i) A, an Englishman, having his domicile in France, dies in British India, and leaves property, both 
moveable and immoveable, in British India. The g accession to the moveable property is regulated by the rules 
which govern, in Franco, the succession to the moveable property of an Englishman dying domiciled in France, 
and the sucoession to the immoveable property is regulated by the iaw of British India. 

[I865™~S. 5,] 

[a] As to interpretation of the term ‘‘British India,” now see the India (Adaptation of Existing Indian Laws) 

Order, 1947, Art. 4; and the Pakistan (Adaptation of Existing Laws) Order, 1947, Art. 4. See also the Genera! 

Clauses Act, 1897, S. 3 (7), 

One domicile only affects 6. A person can have only one domicile for the purpose of the 
succession to moveables. sUGcesaion to his moveable property. 

[1865— S. 6.] 

7. The domicile of origin of every person of legitimate birth is in the country in which at the 

Domicile of origin of person birth his father was domiciled; or, if he is a posthumous 

of legitimate birth. child, in the country in which his father was domiciled at the time of 

the father's death. 


Section 4 — Note 5 ( contd.) 

tance must prove them to be different from the law of 
the new religion when there is no legislative enactment 
declaring the latter. (’95) 19 Bom 783 (788) (DB). 

6. Persons married under the Special Marriage 
Act, 1872. — [1] Where a marriage has been solemniz- 
ed between a Hindu man and a woman in 1918 under 
the Special Marriage Act, 1872, the rights of the parties 
cannot be governed by the Amending Act, 1923, but by 
the original Act as the Amending Act has no retro- 
spective effect. The declaration required by the Act does 
not amount to an abjuration for all purposes of the 
personal lasv of the declarant but merely as a statement 
for the purposes of the Act itself and so questions as to 
succession and rights to property must be determined 
by or under no law other than the personal law of the 
parties as the mere declaration under the Act does not 
amount to a renunciation of the personal law of the 
parties. (Vol 15) 1928 Bom 74 (75). 

[2] After the amendment of the Special Marriage 
Act, 1872, by Act XXX of 1923 persons professing, 
Hindu, Buddhist, Sikh, or Jain religion can marry under 
the provisions of that Act and the succession to the 
property of the married persons or that of the issues of 
such marriage is governed by the Indian Succession 
Act, 1925 : See S. 24 of Special Marriage Act, 1872. 

Section 5 — Note 1 

[1] The validity of a will which purports to dispose 
of immovable property in British India must be tested 
by the rules applicable to the execution of wills in Bri- 
tish India. ( 96) 20 Bom 60T (611) (D B) ® (’69 70) 13 
Moo lod App 277 (310) 20 E B 565, Barlo v. Orde» 
(When lox loci is not known the law applicable is per- 
sonal law.) 

ISee also >(1862) 23 E R 328 (328) ; 1 Yarn 86, 
Sovey V. Sfmth 3 

[2] In English Courts, phrases which refer to na- 
tional law of propositus are prima facie to he constru- 
ed, not as referring to law which Courts of that country 
would apply in ease of its own national domiciled in 
its own country in regard (where situation of property 
is relevant) to property irv its own country, but to law 
which Courts of that country would apply to parti- 


cular case of the propositus, having regard to what, in 
their view, is his domicile (if they consider that to be 
relevant) and having regard to the situation of property 
in question (if they consider that to be relevant). (Vol 
28) 1941 P C 139 (143) (PC). 

[3] Land in British India is governed by lex loci and 
not by law of domicile of owner. (Vol 16) 1929 Bom 
478 (479) (DB). 

[4] Parsi resident in Baroda State dying leaving im- 
movable property in British India — Succession to such 
property is governed by law prevailing in British India 
and not custom prevailing- in Baroda State. (Vol 25) 
1938 Bom 238 (240, 241). 

[5] Property belonging to foreign State in British 
India — Right and title to such property following the 
possession of and succession to the throne of such State: 
Held, that although the property by reason of its being 
situated in British India, is subject to British Indian 
Territorial Law affecting it, the Courts in British India 
cannot go into the question of the right to sucoession to 
the foreign State. (’08) 35 Cal 777 (788) (SB). 

[See also (’85) 11 Cal 17 (26) (DB).] 

Section 6 — Note I 

[1] Though a man may have two domicils for some 
purposes, he can have only one for the purpose of suc- 
cession to the personal estate. The necessity of such a 
maxim is obvious, for it would be monstrously absurd 
“if it were possible, that there should be a competition 
between two domicils as to the distribution of tbe per- 
sonal estate. It could never possibly be determined by 
the casual death of the party at either. That would be 
most whimsical and capricious. It might depend upon 
the accident, whether he died in winter or summer, and 
many circumstances not in his choice, that never could 
regulate so important a subject as the succession t) his 
personal estate.” (1801) 6 Yes 750 (786, 787): 81 E R 
839, SomervUls v. Somerville. (Per Arden M. B) 
Section 7 — Note 1 

[1] The domicile of origin is that which a person 
acquires at his birth from his parents and follows the 
doDiioile of the parents. It is not necessarily in itself 
local, that is to say, merely the place of birth, but its 
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IllusiraUon* 


At the time o! the birth of ii, his father was domiciled in England. A's domieile o! origin is in England, 
whatever may ba the country in which he was born. 

[1865—8. 7.] 


Domieile of origin oC ille- 
gitimate child. 

[1865-S. 8.] 

Continuance o£ domicile of 
or 3 gin. 

[1865-8. 9.] 


Be The domiGile oi origin of an illegitimate child is in the comitry 
in which, at the time of his birth, his mother was domicilad. 

9. The domicile of origin prevails until a new domicile has been 
acquired. 


10. A man acquires a new domieile by taking up Ms fixed habitation in a country which is 
Aeguisitiou of new domieile. not that of his domicile of origin. 

Explanation — -A man is not to be deemed to have taken up his fixed habitation in British 
India^ meiely by reason of his residing there in His Majesty’s civil, ^[military, naval or air. force] 
servicOt or in the exercise of any profession or calling. 


Illustraiions. 

{'i) A, whose domicile of origin is in England, proceeds to British India, where he seUles as a barrister or a 
merchant, intending to reside there during the remainder of his life. His domicile is now in British India. 

(m) a, whose domicile is in England, goes to Austria, and enters the Austrian service, intending to remain 
in that service, A has acquired a domicile in Austria. 

{%%%) i, whose domicile of origin is in France, comes to reside in British India under an engagement with 
the G [Central G-overament] for a certain number of years. It is his intention to return to France at the end of 
that period. He dbes not acquire a domicile in British India. 

[iv) A, whose domicile is in England, goes to reside in British India for the purpose of winding up the aSairs 
of a partnership which has been dissolved, and with the intention of returning to England as soon as that 
purpose is accomplished. He does not by such residence acquire a domicile in British India, however long the 
residence may last. 

(v) 4, having gone to reside in British India in the cireumatances mentioned in the last preceding illustra- 
tion, afterwards aitera his intention, and takes up his fixed habitation in British India. A has acquired a domicile 
in British India. 

(t?i) whose domicile is in the French Settlement of Chandernagore, is compelled by political events to 
take refuge m Oaleutta, and resides in Calcutta for many years in the hope of such political changes as may 
enable him to return with safety to Chandernagore. He does not by such residence acquire a domicile in British 
India. 

(uii) A, having come to Calcutta in the circumstances stated in the last preceding illustration, continues to 
reside there after such political changes have occurred as would enable him to return with safety to Chander- 
nagore, and he intends that his residence in Calcutta shall ba permanent. A has acquired a domicile in British 
India. 

[1865-S. 10.] 

[a] 800 S. 5, Legislative* note (a), [b] The words “military or air-force” were substituted by the Eepealing and 
Amending Act, 1927 (10 [X] of 1927), S. 2 and Sch. I, for the words ‘*or military”; and the word “naval” was 
inserted by the Amending Act, 1934 (35 [XXXVJ of 1934), 8. 2 and Schedule, [c] Substituted by A. 0. for 
“Government of India.” 


Section 7 — Note i (contd.) 

determination seldom gives rise to practical difficulty. It 
clings to the person till he acquires a new one by choice. 
(Yol 3) 1916 Bom 167 (169) : 41 Bom 687 (DB). 

[2] The domicile of origin prevails until the party 
has not only acquired another but has manifested and 
carried into execution an intention of abandoning his 
former domicile and taking another as his sole domicile. 
(1801) 5 Yes 750 (787) : 31 E R 839. Somerville v. 
Somerville. (Fhe domicile of origin is that arising from 
man’s birth and connexions). 

[3] A Halai Memon of Porebunder residing and car- 
rying on business in Bombay who has not severed hia 
connexion with Porebunder, would be governed by the 
law applicable to the Halai Memons in Porebunder 
(namely, the Hindu law) and n >t by that governing 
Bombay Memons. (Voi 5) 1918 Bom 39 (49) ; 43 Bom 
647 (DB). 

Section 9 — Note 1 

[1] The domicile of origin is to prevail until the 
party has not only acquired another, but has manifest- 
ed and carried into execution an intention of abandon- 
ing his former domicile and taking another 'as his sole 
domicile. (1801) 5 Yes 750 ^787) : 31 E R 839, Bomer- 
mile V. SomermUe^ 


[2] Law is very strongly inclined to retain domicile 
of origin. If person alleges that man had acquired do- 
micile of choice, he must prove that that man had that 
intention. (Yol 3) 1916 Bom 167 (169): 41 Bom 687 
(DB). 

Section 10 — Note 1 

[1] ‘Whether man has abandoned his domicile of 
origin and acquired new domicile would depend on his 
residence and intention. (’35) G2 Gal 869 (876). 

[2] It is of the essence of the acquisition of a new 
domicile that the residence should be intended to be 
permanent, that is to say, a man making the choice 
should mean it to be final and definitely intend to end 
bis life in the residence which he has thus chosen, in a 
new place or country. (Yol 3} 1916 Bom 167 (169) : 
41 Bom 689 (DB). 

[3] Domicile can always be ascertained either bj 
means of a legal presumption or from the known facts 
of the case. If a person who has no fixed place of resi- 
dence, expresses hia intention to settle at the place of 
his wife’s parents and stops with those parents at 
times, that place can be said to be his domicile of 
choice. (Yol 15) 1928 Pat 375 (385) (DB). 

[4] The party who ailegea the change of domicile 
must prove that he had abandoned his domicile oi 
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11. Any person may acquire a domicile in British India®' by making and depositing in some 
Special mode of acquiring office in British India, appointed in this behalf by the Provincial 

domicile in British India. Government], a declaration in writing under his hand of his desire to 
acquire such domicile ; provided that he has been resident in British India for one year immediately 
preceding the time of his making such declaration. 

[1865 — S. It] 

[a] See S. 5, legislative-note (a), [b] Substituted by A, 0. for “Local Government”. 

12. A person who is appointed by the Government of one country to be its ambassador, consul 
Domicile not acquired by ^r other representative in another country does not acquire a domicile 

residence as representative in the latter country by reason only of residing there in pursuance of 
of foreign Government or his appointment ; nor does any other person acquire such domicile by 
as part of liis family. reason only of residing with such first-mentioned person as part of his 

family, or as a servant. 

[1865 - S. 12.] 

Continuance of 13. A new domicile continues until the former domicile has been resumed 
new domicile. Or another has been acquired. 

[1865 — S. 13.] 

15. The domicile of a minor follows the domicile of the parent from whom he derived his 
Minor’s domicile, domicile of origin, ^ 

Exception , — The domicile of a minor does not change with that of his parent, if the minor is 
married, or holds any office or employment in the service of His Majesty, or has set up, with the 
consent of the parent, in any distinct business. 

[1865 — S. 14,] 

Domicile acquired by 15. By marriage a woman acquires the domicile of her husband, if she 
woman on marriage. had not the same domicile before. 

[1865 — S. 15] 

Wife’s domicile during 16. A wife’s domicile during her marriage follows the domicile of her 

marriage. husband. 

Exception — The wife’s domicile no longer follows that of her husband if they are separated 
by the senknee of a competent Court, or if the husband is undergoing a sentence of transportation. 
[1865 — S. 16.] 

Minor’s acquisition 17, Save as hereinbefore otherwise provided in this Part, a person 
of new domicile. cannot, during minority, acquire a new domicile. 

[1865 _ S. 17.] 


Section 10 — Note 1 (conid.) 

origin and acquired a new domicile. (’35) 62 Cal 869 
(876). 

[5] Permanent residence in Bombay does not neces- 
sarily import the Mahomedan law of succession for 
one whose ancestors were converted from Hinduism. 
Severance from domicile of origin and permanent 
residence in Bombay would, in eases of persons falling 
within the purview oi this Act, effect change of domi- 
cile and with it, change of law but it would not change 
the law of succession for Hindus or Mahomedans. 
(Vol 5) 1918 Bom 39 (49) : 43 Bom 647 (D B). (Per 
Scott C, I,) 

"'[6] A, a Scotchman, entered into East India Com- 
pany’s service and died in 1878 after the Company’s 
Government was taken over by Crown— -Will by A 
good under Scotch law but invalid under Succession 
Act — Application for probate : Beld^ A acquired an 
Anglo-Indian domicile and as the will was not attes- 
ted, probate could not be granted. (’79) 4 Cal 106 
(115) © (’78) 2 Cal L B 497« (501«^). (TT, a Scotch- 
man entered in service of East India Company in 1841 
and continued in service till his death in 1875, in 
Europe when on leave : Held^ he had acquired Anglo- 
Indian Domicile which was not affected by taking over 
of the Government by Crown in 1858 or by passing of 
Indian Succession Act, 1865.) 

Section 11 — Note 1 

[1] Section 11 merely provides a means of acquiring 


Indian domicile for the purposes of succession under the 
Succession Act and the making of a declaration under 
S. 11 would not affect the declarant’s domicile for the 
purposes other than succession, e. g., divorce. The mode 
of acquiring domicile under S. 11 for the purposes of 
succession cannot be applied to domicile for the pur- 
poses of divorce. (Vol 30) 1943 Lah 260 (264, 265) ; 
I L E (1943) Lah 765 (SB). 

[2] The domicile to be acquired under S. 11, Succes- 
sion Act, is to be acquired only for the purpose of the Act, 
in which the section itself occurs and by the provisions 
of this Act, it Is only domicile for succession to movable 
property for which S. 11, provides. (Vol 32) 1945 Sind 
171 (177) : I L R (1946) Ear 1 (SB) © (Vol 32) 1945 
Sind 152 (161). (Declaration under S. 11 not conclu- 
sive for purposes of Divorce Act, 1869.) 

Section 15 — Note 1 

[1] The domicile of a widow is the same as her 
husband’s unless she is shown to have changed it since 
the death of her husband. (1895) 19 Bom 697 (699) 
(D B) 

[2] Hindu widow of Erencli Indian subject becoming 
absolute owner of her hu'-band’s property on his death, 
in accordance with Erench law prevailing in Erench 
territory ~ Migration of widow to British territory and 
acquisition of British Indian domicile : Held that 
character of her estate did not change unless she 
adopted system of law prevalent in that part of British 
India, (’01) 24 Mad 650 (651, 652) (DB). 
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Lunatic s acquisition 
of new donucile. 

[1865 IS.] 


18. An Insane person cannot acqinie a douiioile in any otner way 
than hm domlcde following the domicile of another nsrson. 


Succession to moveable 
property in British India 
in absence of proof of 
dofidiGde elsewhere 


19. li a person dies leaving moveable p’^operty in British India, ^ In 
the absence of proof of any domicile elsewhere sue session to the property 
is regulated by the law of British India. 


[1805 — S, 19.1 

[a] Sc' S. 5j legisiative-note [a]. 


PART III. 

Marriage. 

20. (1 ) Xo person shall, by marriage, acciiilre any interest in the pro. 
party of the person whom he or she marries oi’ become incapable of doing 
any act in respect of his or her own property wiilch he or she could have 

(2) This section — 

(a,) shall not apply to any marriage conuracted before the first day of January 1866 ; 

'h) shall not apply, and shall be deemed never to have applied, to any marriage one or 
both of the pmrties to which professed at the time of the marriage the Hindu, 
"Muhammadan, Buddhist, Sikh or Jaina religion. 

[1865 —Ss. 4, 361 ; The Mairled Women’s Properly Act, 1874. — 8. 2.] 

21. If a person whose domicile is not in British India‘S marries in British India^ a person 
E Sec*; o! marriage between whose domicile is in British India^ neither party acquires by the 
peiuor domiciled pd one not marriage any rights in respect of any property of the other party not 
domiciled in British India. comprised in a settlement made previous to the marriage, which he or 

she would not acquire theieby if both were domiciled in British India^ at the time of the marriage. 

[1865 — S. 44.] 

[£ij Ss’ B, 5, legislative-note [a]. 


Interests and powei^. 
not acquiied nor iosi 
by marriage. 

done if unmarried. 


Section 19 — Note 1 

[1] Plaintiff’s husband, a Goanese born in Goa 
settled in Bombay and carried on business for over 
fifty years till his death. During this period be 
vuslied Goa a very few times though he intended to 
retire and spend his closing years there. He made a 
will in Bombay whereby he bequeathed, Rs. 7, a month 
10 plaintifi for her life. In a suit by plaintiff for a 
moiety of the estate under Portuguese Law— Held that 
plaintiff’s husband bad, despite his intention to return 
to Goa, acquired a domicile of choice in Bombay and 
that therefore the devolution of his estate wa3go^erned 
by the provisions of Succession Act. (Yoi B) 1916 Bom 
167 (177) : 41 Bom 687 (DB). 

[2] The onus is on the Arsons, ^Yho attack a settle- 
ment, to show conclusively that nationality of the 
settlor was foreign and if they succeed in doing bo the 
onus IS then on the persons supporting the settlement 
to show that the settlor had acquired a domicile in 
Biitish India and that his estate should be adminis- 
tered acoH’ding to law prevailing in British India. 
11905) 32 Cal 631 (638). 

Section 20 — Note 1 

[1] Sections 4 and 44 (now Ss. 20 and 21 respec- 
tively) read together should be understood as laying 
down a general rule as to the immediate effect of 
marriage in respect of movable property belonging to 
each or either of the married persons not comprised in 
an ante-nuptial settlement, and not as laying down a 
rule intended to affect the law of succession. (1896) 23 
Cai 506 (512). 

[2] Section 4 contains the lex loci of India, It does 
not. operate upon the movable property of parties not 
having an Indian domicile. (1876) 1 Cal 412 (420). 

[3] Section 4, Succession Act of 1865 (now S. 20) 
has nothing to do with power of married women to 


contract. (Yol 25) 1933 Gal 4S6 (489) ; I L R (1938) 2 
Cal 233. 

[4] Under marriage settlement some property was 
vested in the wife without power of alienating tbe 
same. Wife and husband executing pro-note jointly — 
Plaintiff seeking to recover his debt from the properly 
vested in the wife under marriage settlement — Held 
operation of the olonse in ihe settlement prohibiting 
alienation of property vested in the wife was net pre- 
vented by S. 4 of Act X [10] of 1865 (now S. 20) 
(1874) 13 Beng L R SS3 (389) (DB). 

[5] Where parties having the same domicile many 
during a temporary sojourn in a foreign country, and 
do not evince any intention to change their domiciiej 
the interest which they acquhe in the movable property 
of each other is that interest given them by law of the 
country wherein they are domiciled at the time of the 
marriage. (1876) 1 Gal 412 (4iS). 

[6] The foundation of the practice to order husband 
to deposit a sum of money to meet the wife’s estimated 
cost in a suit for judicial separation which prevailed in 
the Ecclesiastical Courts in England, was the absolute 
right given to the husband upon marriage, to the whole 
of wife’s personal estate and income of her real estate. 
But ibat state of law is completely altered in India by 
the Indian Succession Act— Hence in a proceeding for 
judicial separation between parties governed by the 
Act, wife is not entitled to security for costs from 
husband except under special oireumstanoas. {1880} 5 
Oal 357 (362) (DB). 

[Gee also (1886) 9 Mad 12 (14).] 

Section 21 — ■ Note 1. 

[1] Sections 4 and 44 of Act 10 of 1865 (now Ss. 20 
and 21) deal with different subjects. The former de- 
clares the general Ux loci of India; the second lays 
down a special rale to govern a particular case. It is 

963 &; 964 A. M. 
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22« ( 1) The property of a minor may be settled in contemplation of marriage, provided the 
Settlement of minor’s settlement is made by the minor with the approbation of the minor’t 
property m coatempUtion father, or, if the father is dead or absent from Britifch India*^, T\ith the 
of marriage. approbation of the High Court, 

(2) Nothing in this section or inlsection 21 shall apply to any will made or intestacy occur- 
ling before the first day of January 1866, or to intestate or testamentary succession to the property 
of anv Hindu, Muhammadan, Buddhist Sikh or Jaina. 

[1865-^83 45, 331.] 

[a] See S. 6 , Logitilative note [a]. 


PART lY. 

Of Consanguinity. 

23« Nothing in this part shall apply to any will made or intestacy occurring before the firsi 
Application of Part, ^ay of January 1666 or to intestate or testamentary succession to the pro- 
perty of any Hindu, Muhammadan, Buddhist, Sikh, Jama or Parsi. 

[1865 — S. 3S1; I’arsi Intestate Succession Act, 1865 — S* 8,] 

2^. Kindred or consanguinity is the connection or relation of persons descended fioni thr 
ICindrfd or consanguinity. same stock or common ancestor. 

L1865—S. 20,] 

25. ( 1 ) Lineal consarjguinity is that which subsists between two persons, one of whom it? 
Lineal consanguinity, descended in a direct line from the other, as betwe-^en a man and bis father. 

grandfather and great grandfather, and so upT\ards in the direct ascending line, or between a man 
and hia son, grandson, great-grandson and so dow^nwarda in the direct descending lino. 

{ 2 ) Every generation constitutes a degree, either ascending or descending. 
i S) A person's father is related to lini in the first degree, and so lile-wise is his sen; bie 
grandfather and grandson in the second aegree; ins great graidfaller and great grandson in tbo 
third degree, and so on. 

[1865— S. 21.] 

26. ( 1 ) Collateral consanguinity is that v/bich subsists between two persons who are debcen- 
Collateral consacguinity. ^ed from the same stock or ancestor, but neither of whom is debcended 

in a direct line from the other. 

( 2 ) For the purpose of ascertaining in what degree of kindred any collateial relative stands 
to a person deceased, it is necesbaiy to reckon upwards fum the lerson deceased to the. common 
stock and then downward to the collateral relative, a degree being allowed for each person, both 
ascending and descending, 

[1865— S. 22.] 

Persons held for purpose 

oC succession to be similarly 27, For the purpose of succession, there is no distinction: — 

related to deceased. 

(a) between those who are related to a person deceased through his father, and those who 
are related to him through hia mother; or 


Section 21 — Note 1 (conid) 

not) a modification of the lex loci but a declaration of 
the law in a particular ca^e. (1876) 1 Gal 412 (421). 
{Eeldj domicile of thu parti^s being in England, they 
were governed by English law). 

[2] This section lays down ,a general rule as to the 
immediate effect of marriape m respect of movable 
property belonging to e ich of either of the married per- 
sons not comprised in an ante- nuptial settlement and 
does not lay down a rule intended to a^ect the law of 
succession. (1896) 23 Cal 506 (512). (Person having Eng- 
lidh d )mieiJe marrying woman with Indian Domicile is 
entitled, on his wile’s death to whole of her movable 
property.) 

Section 24 — Note 1 

[1] The definition of ‘kindred* in this section is 
based upon the principles of English statute of distri- 
butions (22 and 23, Charles II, Oh. 10) and a gift to a 


next-of-kin under the English law does not include a 
husband or a wife. But this definition is not applica- 
ble to Hindus and a bequest made by a father to U}c 
would- be wife of bis son may be deemed to be a bequest to 
a per-on described as standing in a particular degree of 
kindred to his son. (1912) 39 GaL 87 (97, 98, 100) (DB), 

[2] The Indian Succession Act speaks of certain re- 
lations and these relations are those which the law 
recognizes namely those flowing from lawful wedlock. 
‘Whene therefore, a person governed by the Act ckimea 
as a nephew under a will left by this mother’s sitter 
born of illegitimate wedlock, it was held that he was 
not her relation within the meaning of the Act. (1906) 
30 Bom 5C0 (504) (Vol 6) 1919 Upp Bur 8 (5): 3 
Upp Bur Eul 128. (‘‘Lineal descendants*’ meatts descen- 
dants born in lawful wedlock.) 

[See also (1873)11 BengLR (App)6(8). (The Succes- 
sion Act does not say anything about illegitimate 
children.)] 
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(h) beliween those who are related to a person deceased by the IeII blood, and those who 
are related to him by the half blood; or 

(a) between those who were actually born in the lifetime of a person deceased and those 
who at the date of his death were only conceived in the womb, but who have been 
subsequently born alive. 

[1865— S. 23 J 

Mode of computiDa 28. Degrees of kindred are computed in the manner set forth in the 

of degrees of kindied. table of kindred set out in Schedule I. 

Ilhisirahons. 

(i) The person whose relatives are to be reckoned, and his cousin-german, or first cousin, aiOj as shown in 
the table, related in the fourth degree; there being one degree of ascent to the father, and another to the common 
ancestor, the grandfather; and from him. one of descent to the uncle, and another to the cousm-germaa, maku^g 
In all four degrees. 

A grandson of the brother and a son of the uncle, i a greai-nepliGw and a cousin-german, are in 
equal degree being each tour degrees removed. 

(m) A grandson of a cousin german is in the same degree as the grp^ndson of a great-unelc, for ihej are 
b oth hi the sixth degrte oi kmdted. 

[1865—8. 24.] 


PAET V. 

Intestate Socgbssioh. 

CHAPTER L 


Pkeliminabs:. 


Application of 29>(l) This Part shall not apply to any in lestacy occurting before the drst 

Part, day of January 186o, or to the property of any Hindu, Muhammadan, 

Buddhist, Sikh or Jalna, 

(2) Save as provided in sub-seotion ( 1) or by any other law for the time being in force, the 
provision's of this Part ehali constitute the law of British India'^ in all cases of intestacy. 

[- 11^65 — 2, 331 ; The Parai Intestate Succession Act, 1865 — S. 8.] 

[al See 8. 5, Legiaiative-noJte (a). 

As to what property de- 30. A person is deemed to die intestate in respect of all property of 

ceased considered to have which be has not made a testamentary disposition which is capable of 
died intestate. tsikmg effect. 

Illustrations, 


(%) k has left no will Ho has died intestate in respect of the whole of his property. 

(iij A has left a will, whereby ho has appointed B his executor ; but the will contains no other provisions. A, 
has died intestate in respect of the distribuLion of his property. 


SECTION 29 — SYNOPSIS 

1. Buddhist. 

2. Indian Cbris'dans. 

3. Jews 

4. Hindus. 

1 Buddhist. — [1] Chinese Buddhist Is a Buddhist 
within tile meaning of Siiccesbion Act and as legards 
Buecession and inheritance to the estate of a Cbim so 
Buddhist dying intestate in Burma the Obinese custo- ^ 
mary law is applicable. (Yol 26) 1939 Rang 291 (293) 
(DB) * (Vol 19) 1932 Rang 59 (60): 10 Rang 97 (DB). 
(Case law discussed; (Vol 14) 1927 Rang 285 : 5 Rang 
406 (FB) and (Vol 17) 1930 Hang 81 : 8 Rang 57 (FB) 
Dissented from,) ^ (Vol 1) 1914 Low Bur 144 (144) : 8 
Low Bur Hui 222 (DB). (Indian Succession Act does not 
apply to Chinese Buddhist.) 

(But see {Vol 17) 1930 Rang 81 (105) : 8 Rang 67 
(FB). (Ghiopse Buddhists are not Buddhists withm the 
meaning of this section and succession to his estate is . 
governed by the Act unless he was domiciled and died 
in Burma as Burmese Buddhist when Burmese Bud- 
dhist law will apply. Chinese Customary Law also can- 
not apply— (Per Full Bench — Maung Ba and Otter 
JJ, contra.)] 

[2] Where a Buddhist woman adopted a girl as 
daughter in the keittima form with a view that the 
girl may succeed her but the woman subsequently be- 


came Christian and died as a Christian intestate 
if was held that the adopted girl could not inherit. 
(Vol 21) 1934 Bang 72 (74) : 12 Rang 184 (DB) 

2 Indian Christians — [1] Hindu convert to 
Cbristiani y is governed solely by Succession Act and 
edpnot elect to be under Hindu law. (Yol 9) 1922 P C 
14 (17) : 48 Ind App 381 : 43 All 525 (PC) (Vol 27) 
1940 All 134 (138) : I L B (1940) All 100 (DB). 

[2] A party can prove that there is custom of adop- 
tion among Chns'ians in Punjab so as to change rule 
of succesFion laid down in this Act. Section 2 of the 
Act makes exception in case of local Jaws. Section 5 of 
the Punjab Laws Act provides an exception, (Yol 16) 
1929 Lah 230 (232). 

3. Jews ~[1] Part V of Succession Act applies to 
Jewish community in Calcutta. (Vol 18) 1931 Cal 560 
(662) : 58 Cal 761, 

4. Hindus. — [1] Tho Act does not apply to an in- 
testate succession m the case of a deceased who though 
of mixed parentage professed Hinduism. (Vol 1) 1914 
Low Bur 201 ^202) : 7 Low Bur Rul 362 

Section 30 — Note 1. 

[1] A private individual, who attempts by gift or 
will to make property inheritable otherwise than the 
law directs is ‘assuming to legislate and the gift must 
fail and the inheritance take place as’ the law dheets. 
A man cannot create a new form ol estate and alter 
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{%%%) A Laa bequeaihed hia \shoIe propeity for an illegal purpose. A has d.ed hitesiaic in respect of ibe 
distribution ol bis property, 

(iv) A has bequeathed 1,000 rupees to B and 1,000 rupees to the eldest son of C, and has made no othar 
bequebt ; and has died lea^iIlg the sum of 2.000 rupees and no other properly. C died before A without ha^mg 
ever Lad a son, A has du d intestate in io.-pGct of the distribution of 1,000 rupees. 

[Ib65 S. 25. j 

CHAPTEE IL 

llULES IN CASES OP INTESTATES OTHEK THAN P VESIS. 

Chapter net to aiiply 31. Nothing in the Chapter shall apply to Pais;?. 

to I'arsis. 

[Pars! Intestate Succession Acr, 1865 - ,S. « ] 

Devolution of such 32, The property of an intestatie deYoivea upon the wife or husband, or upon 
property. thosQ who are of the kindred of the deceased, in the order and according to the 

rules hereinafter contained in this Chapter. 

Explanation. • — A widow is not entitled to the provision hereby made for her if, by a valid 
contract made befoie her marriage, she has been excluded from her distributive share of her 
husband’s estate. 

[1865 -- S. 26 ] 

Where intestate has -left widow and 

lineal dasoendarfts. or widow and kindred 33. Where the intestate has left a wiuOW ~ 

only, or widow and no kindred. 

(a) if he has also left any lineal descendants, one-third of his property shall beluiig to his 
widow, and the remaining tw’O-thirds shall go to his lineal descendants, according to the 
rules hereinafter contained; 

(hj^ [save as provided by section 83A,] if he has left no lineal descendant, but has iefs 
persons who are of kindred to him, one-hai! o! his property shall belong to bis widow, 
and the other half shall go to those who aie of kindred to him, in the order and accor- 
ding to “the rules hereinafter contained ; 

(c) if he has left none who are of kindred to him, the whole of his property shall belong to 
his widowh 
[1865 — S. 27.] 

[a] Inserted by the Indian Succession (Amendment) Act, 1926 (40 [XL] of 1925), S. 2. 


Section 30 — Note 1 (conid.) 

the line of succession allowed by law for the purpose of 
carrying out his own wishes or views of policy. 
(1872) 9 Beng L E 377 (394, 395) : Ind App (Sup Vdl) 
47 (P C). 

[2] This section provides that a man is considered 
to be intestate in respect of all property of which ha 
has not made a testamentary disposition which is cap- 
able of taking effect but this does not destroy the rule 
of survivorship any more than it extends right on intes- 
tacy to property in which intestate had a life estate. 
(1907) 31 Bom 25 (33) (DB). 

[3] A made will devising the estate to E. E died 
before A. On A's death he not having made any bequest 
or devise to any other person was held to have died 
^‘intestate”. (18S0) 4 Bom 537 (544) (DB). 

[4] Where testator makes a will with respect to a 
part of his property, he dies intestate with regard to his 
other property, and, therefore person appointed his 
executor cannot be his representative with regard to 
his other property. (Yol 16) 1929 Lah 543 (546) (DB). 

[5] Where some dispositions in a will ware found to 
be invalid and could not be given eSect to with regard 
io the residuary property there was intestacy. (1908) 31 
Mad 517 (522) (DB). 

[6] Surplus income of a trust estate directed to be 
accumulated for a period longer than twenty-one (the 
maximum period for which accumulation can be direct- 
ed by will) years after paying an annuity to testator’s 
neiee for her life — Beld that the surplus income from 
the expiration of twenty-one years to the death of the 
niece devolved as on an intestacy. (1900) 2 Oh 541 


(547, 543), Frost v. Greatorex. (See also S. 117, Hoc- 
cession Act.) 

Section 32—Note 1 

[1] Explanation — Where a testator had given to his 
wife that provision which he meant to be a satisfaction 
for any claim she might have against the other objects 
of his bounty, if by any accident those objects shcukl 
be unable to claim the benefit of that exclusion, no other 
person could set it up against the widow (1816) 30 E B 
1038 (1041) : 5 Yea 332, Fickering v. Lord Stamford. 

Section 33 — Note 1 

[1] Where a wife had an inchoate right to dower at 
the time when the Succession Act (X of 1865) was passed 
she is not deprived of her right by virtue of this Act. 
Section 27 (now S. 33) which provides what property a 
wife is entitled to in the event of her husband dying 
intestate does not, either expressly or impliedly deprive 
her of any other provision to which she was entitled at 
the time of the passing of that Act. (1881) 6 Cal 794 
(806) (DB). 

[2] A ‘lineal descendant^ as the term is used in S. 27 
(now S. 33) in the Succession Act is the ofiapring of a 
lawful marriage and not the offspring of a union which 
is not that of husband and wife. (Yoi 6) 1919 Upp Bur 
3 (6) ; 3 Upp Bur Eul 128 ® (Yol 18) 1931 Cal 560 
(562) : 58 Gal 761. 

[3] Clause (c)— Under English Law where a person 
dies intestate having a widow and there are no persons 
who answer the character of next of- kin to him, the 
widow takes one moieJy of his personal estate and the 
Crown is entitled to the other half. (1836) 59 E E 86 
(36) *, 8 Sim 214, Cam v. Bohert. 
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^ special provision ^[331.. (l) Where the intestate has left a widow but no lineal descendants 
Idrwidow^'Ld 110 value of his property does not exceed five thousand rupees, the 

lineal descendants. ^ whole of h^s property shall belong to the widow. 

(2) Where the nett value of the property exceeds the sum of nve thousand rupees, the widow 
shall be entitled to nve thousand rupees thereof and shall have a charge upon the whole of shell 
property for such sum of five thousand rupees, with interest thereon from the date of the death of 
the intestate at 4 per cent, per annum until payment. 

(3) The provision for the widow made by this section shall be in addition and without pre- 
judice to her interest and share in the residue of the estate of such intestate remaining after 
payment of the said sum of five thousand rupees, with interest as aforesaid, and such residue shall 
be distributed in aGCordance wi^^h the provisions of section 33 as if :t were the whole of such inte- 
states property. 


i4i) The nett valoe of the property shall he asesrtained biy dediieting from tue gross value 
i hereof all cebfcSj and all iimera] and administration expenses o! the mtesuate and ah olbe- lawfa. 
iisbilitjies and charges to which the property shall be subjech 
(5) This section shall not apply — 
f ) to the property of — 

(hj any Indian Christian, 

(ti) any child or grandchild of any male person who is or W'as a: the time ol: his death an 
Indian Coristian, or 

(Hi) any person professing the Hindu, Buddhist, Sikh or laina religion the succession to 
whose property is, under Section 24. ol the Special Marriage Act, 187 2, ‘regulated by the 
provisions of this Act ; 

fo) unless the deceased dies intestate in respect of all his property.! 

[a] Inserted by the ladian Sacoassion (Amendment) Act, 1926 (40 [XL] o! 1926), S. 3. 

Whore intestate has left no 34i, Where the intestate has left no widovN his property shall go 

lineal descendants or to those who are of kindred to him, not 
no an rea. lineal descendants, according to the rules hereinafter contained ; 

and, if he has left none who are of kindred to him, it shall go to the Crown, 

[1865_S. 2|J 

Bights of widowf>r, A husband surviving his wife has the same rights in respect of her 

property, if she dies intestate, as a widow has in respect of her husband *s 
property, if he dies intestate. 

[1865~.S. 43.] 

DistriLution where there are lineal descendanis. 


Boles of distribu- 36. The rules for the distribution of the intestate's property (after de- 

^ ducting the widow^'s share, if he has left a v/idow) amongst his lineal descen- 

dants shall be those contained in sections 87 to 40. 

[1865— S. 29.] 

Where infcestalie has left child or 37. Where the intestate has left surviving him a child or child- 

children only. 2 .en, but no more remote lineal descendant through a deceased child, 


the property shall belong to his surviving child, i 
among all his surviving children, 

[1865 -S. 30.] 


Section 33 A — ^Note 1 

[1] Section 33A (5) (b) is an independent clause and 
is not part of S. 33 A (5) (a) and does not govern the 
three clauses mentioned in S. 33A (5) (a). Section 33A 
therefore does not apply to an Indian Christian and the 
persons specified in S. 33 A (5) (a) (ii) and (iii) even if 
they died intestate in respect of all their property. (Vol 
32) 1945 Mad 47 (48) 

Section 35— Note 1. 

[1] Under the Act the husband can only succeed to 
half of the wife’s property in case his wife dies intes- 
tate leaving no lineal descendant. But in the absence of 
the next-of-kin, the husband would be entitled to the 
whole of the property as her heir. (Vol 12) 1925 Mad 

iim (nil). 

[2] Divorced wife — Marriage between husband and 


there is only one, or shall be equally divided 


wife dissolved by decree— At date of decree wife was 
entitled to some reversionary share in certain estate 
from her father of which no settlement was made prior 
to her marriage but which was subject to post-nuptial 
settlement. Subsequent to their judicial separation, 
share fell into possession but divorced wife died before 
she could recover possession : Held that the hus- 
band’s rights in respect of that share ceased on the dis- 
solution of the marriage and he was not entitled to 
recover the same, (1867) 4 Eq 16*2 (170), Wilkinson 
V. Gibson. 

Section 37— Note 1. 

[1] The word "child” in this Act does not includs 
an illegitimate child. (Yol 18) 1931 Ga! 560 (562j : 58 
Cal 761 (Yo! 28) 1941 Rang 33 (31) ; 1940 Rang L R 

654 (DB). 
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Where intestate has ieft no cbiia, 88. Where the intestate has not left surviving him any child, 

but grandchild or grandchildren. but has left a grandchild or grandchildren and no more remote 
descendant through a deceased grandchild, the property shall belong to his surviving grandchild it 
there is only one, or snail bo equally divided among all his surviving grandchildren. 

Illustrations, 

(i) A iiis tlirep cbildiGii and rm more, Jolin, Mary, and Henry. They all dio before the father, violin leavin" 
two children, Mary thresj ani Henry four. Afterwards A dies intestate, leaving those nine gmndchildrea and no 
deacendant of any deaceaced grand3hild. Bach ot liis grandcbildten will have ono-nmth. 

(li) But if Bonry ins died, leaving DO ehdd, then the whole is eijuaily divided between the Intestate’s five 
grandchildren, the oLildrea of John and Mary. 

[1865— S. YA.] 

Whec. int-sute has left only great- 39 In like manner the property shall go to the surviv- 
grandclaildreu or rcuiovpr lineal demean- ing lineal descendaots who are nearest in degree to the integ- 

late, where they are all in the degree of great-grandchildren 
to him, or are all in a more remote degree. 

[1865-S. 32.j 


40. (I) If the intestate has left lineal descendants who do not all stand in the same degree of 
Where intestate leaves linea^ desceu- kindred to him, and tae persons through wiiom the nioie re- 
dants not all in same degree of kindred to mote are descended from him are dead, the property shall be 
him. and those through whom the more divided into such a number of equal shares as may corras- 
remota are descended are dead. number of the lineal desOGBclants of the intes- 

tate who either stood in the nearest degree of kindred to him at bis decease, or, having been of the 
like degree of kindred to him, died before him, leaving liueal descendants w^ho survived him, 

( 2) One of such shares shall be allotted to each of the lineal descendants who stood in 
the nearest degree of kindred to the intestate at his decease ; and one of such shares shall be 
allotted, in respect of each of such deceased 'lineal descendants ; and the share allotted in respect of 
each of such deceased lineal descendants shall belong to his surviving child or children or more re- 
mote lineal descendants, as the case may be ; such survivir g child or children or more remote lineal 
descendants always taking the share which his or their parent or parents would have been entitled 
to respectively if such parent or parents had survived the intestate. 


Illustrations, ^ 

(i) A had three children, John, Mary and Henry ; John died, leaving four children, and Mary died, leaving 
one, and Henry alono survived the father. On the death of A, intestate, one-third is allotted to Henry, one-third 
to John's four children, and the remaioiag third to Mary’s one child. 

(n) A left no child, but left eight grandchildren, and two children of a deceased grandchild. The property is 
divided into uine parts, one of which is allotted to each grandchild, and the remaining ono-mnthis equally divided 
between the two great grandehildroa. 

(iii) A has three children, John, Mary and Henry; John dies leaving four children; and one of John’s 
children dies leaving two children. Mary dies leaving one child. A afterwards dies intestate. One-third of his 
property is allotted to Henry, one third to Mary’s child, and one-third is divided into four parts, one of which is 
allotted to each of John’s three surviving children, and the •temaining part is equally divided between John’s two 
grandchildren. 

(zv) A has two children, and no more ; John and Mary. John dies before hia father, leaving his wife pregnant. 
Then A dies leaving Mary surviving him, and in due time a child of John is born, .d’s property is to be equally 
divided between Mary and the posthumous child. 

11865 — S. 36,] 

Bisirihution where there are no lineal descendants, 

4!. Where an intestate has left no lineal descendants, the rules foe the distribution of his pro- 
Bnles of distribution where inte- perty (after deducting the widow’s share, if he has left a widow) 
state has left no lineal descendants, ghall be those contained in sections 42 to 48. 

[I865-^S. 34.] 

Where intestate’s father living, i|2. If the intestate’s father is living, he shall succeed to the 

property. 

[1865-8. 35.] 


Section 37 — Noie 1 {contd.) 

[2] Acording to the rules of succession laid down 
under the Suocessioa Act an adopted child is not an 
heir entitled upon an intestacy to inherit the estare of 
his deceased adoptive parent (Vo! 2i) 1934 Bang 72 
(74): 12 Bang 184 (DB). (A Buddhist woman adopting 
a girl as daughter in keittima form and subsequently 
becoming Christian and dying as a Christian intes- 
tate — Udd that the adopted girl could not inherit.) 


Section 42 — Note 1 

ri] a Brahmin married B, a Brahmin girl, in 
ISto — In 1851 A wa^! converted to Christianity B re- 
fused to live with him and m 1857 relinqui-hed all her 
claims on him and his estite — la 1881 i died and 
possession of "his estate was taken by Administrator 
General. In a suit to administer the estate, it was held 
that A’s father was entitled to the whole estate. (1886) 
9 Mad 466 (471). 
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43« If the intestate's father is dead, but the intestate’s mother is living and there are also 
\?her 0 intestate’s father dead but bis brothers or sisEers of the intestate living, and there is no child 
.iioAer, brothers and sisters living, living of any deceased brother or sister, the mother and each 

living brother or sister shall siicoeed to the property in equal shares. 

Illustmkon. 

A dies intestate, survived by bis motber and two brothers of the full blood, John and Henry, and a sister 
Mary, who is the daughter of bis mother but not of his father. The mother takes on.5“ioiir£h, each biother takes 
one- fourth and Mary, the sister of half blood, takas one-fourth. 

[1865~S. 36.] 

If the intestate’s father is dead, but the intestate’s mother is living, and if any brother or 
Where intestate’s father dead and sister and the child or children of any brother or sister who may 
his mother, a brother or sister, and have died in the intestate’s lifetime are also living, then the 
cmidreo of any dicsased brother or mother and each living bcother or sisfcor, and the living child or 

’ children ol each deceased brother or sister, shall be en^jiikd to the 

proper-Ey in equal shares, such children (if more than one) taking in equal shares only the shares 
which their respective parents would have taken it living at the inteaiate's death. 

Ilhistrafion* 

A, ihe intestate, leaves his mother, his brothers John and Henry, and also one child of a deceased sister, 
Mary, and twochildreii of (^eorge, a deceased brother ot the half blood who was the son of bis father but not of 
his mother. The mother takes one fifth, John and Henry each takes one fifth, the child of Mary takes one-fifth, 
wind the two children of George divide the remaining one-fifth equally between them. 

[1865-S. 37.] 


45. If the intesUte’s father is dead, but the intestate’s mother is living, and the brothers and 
Where intestate’s* father dead and sisters are all dead, but all or any of them have left children 
bis mother and children of any de- who survived the intestate, the mother and the child or children 
teased brother or sister living. deceased brother or sister shall be entitled to the pro- 

perty in equal share=», such children (if more than one) taking io equal shares only the shares which 
their respective parents would have taken if living at the intestate’s death. 


Illustration, 


A, the intestate, leaves no brother or sister, but leaves his mother and one child of a deceased sister, Mary, 
and two children of a deceased brother, Geirge. The mother takes one third, the child of Mary takes one-third, 
and the children of George divide the remaining one-third equally between them. 

[1865~S. 38.] 

Where intestate’s father dead, 46* If the intestate’s father is dead, but the intestate’s mother 

but his mother living and no jg living, and there is neither brother, nor sister, nor child of any 
brother, sister, nephew or niece, brother or sister of the intestate, the property shall belong to the 


mother. 

[1866 -S, 39.] 


47 . Where the intestate has left neither lineal descendant, nor father, nor mother, the pro- 
Where intestate has left neither petty shall be divided equally between his brothers and sisters and 
lineal descendant^ nor lather, nor the child or children of such of them as may have died before him* 

such children (if more than one) taking in equal shares only the 
shares which their respective parents would have taken if living at the intestate’s death. 


[1865-S. 40.] 

Where intestate hag left neither 
lineal descsodaot, nor parent, noc 
brother, nor sister. 


48. Where the intestate has left neither lineal descendant, nor 
parent, nor brother, nor sister, bis property shall be divided equally 
among those of bis relatives who are in the nearest degree of 


kindred to him. 


Illustrations, 


(i) A, the intestate, has left a grandfather, and a grandmother and no other relative standing in the same or 
a nearer degree of kindred £o him. Tbey, being in the second degree, will be entitled to the property m equal 
shares, exclusive of any uncle or aunt of the intestate, uncles and auntsi being only in the third degree. 


Section 42 — Note 1 (eontd,) 

[2] The English view that a man is not the father 
of the illegitimate children applies also under the Sac- 
^session Act. (Vol 1) 1914 Cal 222 (223) (DB). 

Section 47 — Note 1 

[1] On intestacy the brother of deceased succeeds in 


preference to the grand father. (1754) 3 Atk 762 (766), 
Bvlyn V. Evlyn, 

[2] 'Where there is brother of the whole blood to the 
intestate and a sister of the half blood, the sister should 
have half a share, 1 Vern 403 (404) ; 23 E R 5455 
Earl of Wmck&lsea v. Norchff, 
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Aj the intestato, has ioit a great-graadfather, or a great graadaiotber, and iinoies and annta, and no other 
relative standing in the same or a nearer degree of kindred to him. All of these being in the third degree will take 
-equal shares, 

{m) A, the intestate, left a great-grandfather, an uncle and a nephsv/, but no relative standing in a neaioc 
degree of kindred to him. All of these being in the third degree will take equ^l shares. 

Ten children of one brother or sister of the intestate, and one child of another brother or sister cf the 
intestate, constitute the class of relatives of the nearest degree of kindred to him. 'Ihey will each take orie-elaventh 
of the property, 

[1865-S. 41.] 

59« Where a distributive share in the property of a person who has died intestate is claiaied 
Children’s advancements by a child, Or any clescendant of a child, oi such person, no money or 
not brought into hotchpot. other property which the Intestate may, during his life, have paid, given 

or settled to, or for the advancement of, the child by whom or by whoso descendari the claim is 
made shall be taken into account in estiroating such distributive share. 

[1865 ™S. 42,] 

CHAPTER IIL 


SuECivL Rules for Pars! Ih^TEsiATES. 


(i-enerBl principles relating 
tiO intestate succession. 


^[50 Kor the purpose of intestate succession amoug Parsis— 


(a) there is no distinction between those who were actually born in the lifetime of a person 
deceased and those who at the date of his death were only conceived if! the womb, but who have 
been subsequently born alive ; 

(b) a lineal descendant of an intestate who has died in the lifetime of the intestate without 
leaving a wddow or widower or any lineal descendant or a widow of any lineal descendant shall 
not be taken into account in determining the manner in which the property of wdiich she intestate 
has died intestate shall be divided ; and 


(c) where a widow of any relative of an intestate has married again in the lifetime of the 
intestate, she shall not be entitled to receive any share of the property of which the intestate has 
died intestate, and she shall be deemed not to be existing at the intestate’s death,] 

[a] Rs. 50 to 56 were suhUituted, by the Indian Succession (Amendment) Act, 1969 (17 [XVII] of 1939), S. 2. 
[12-6-1939]. 


Division of a male intestate’'? 
property among bis widow, ehil- 
dren and parents. 


^[51. (1) Subject to the provisions of sub-seotion (2), the 
property of which a male Parsi dies intestate shall be divided — 


( a) where he dies leaving a widow and children, among the widow and children, so that the 
share of each son and of the widow shall be double the share of each daughter, or 

(h) where be dies leaving children but no widow, among the children, so that the share of 
each son shall be double the share of each daughter. 

(2) Where a male Parsi dies leaving one or both parents in addition to children or a widow 
and children, the property of. which he dies intestate shall be divided so that the father shall receive 
a share equal to half the share of a son and the mother shall receive a share equal to half the share 
of a daughter.] 

[a] Se& S. 50, Legislative-note [a]. 


Section 49 — Note 1 

^ [1] An advancement by way of portion is something 
given by the^parent to establish the child in life or to 
make what is called a provision for him. It is not a 
mere casual, payment. Thus an admission fee at the 
Middle Temple for a child intended for the Bar, price 
of the commission and outfit of the child entering 
Army and advances made for purchase of plant and 
materials for mining operations were held to be advance- 
ments. (1875) 20 Eq 155 (157, 158), Taylor v. Taylor. 

[2] ^ The exception in English law by way of advance- 
ment in favour of wife or child does not apply in India. 
(Vol 2) 1915 P C 96 (97) ; 37 AU 557 : 42 Ind App 202 
(P C). (Purchase by Hindu husband in wife’s name is 
presumed to be benami), 

[3] Parsi — Applicability of English Rule of advance- 
ment as contained in Statute of Distribution — By ex- 
cluding S. 42 (now S. 49) by S. 8 of Parsi Succession 
cAt ttom applying to Parsxs, Leg^'slature did not intend 


Section 50 Note 1 

to make the English rule applicable to Parsis. (1878) 2 
Bom 75 (82). 

[1] Prior to the passing of Parsi Succession Act, 
1865, the Parsis in the town and island of Bombay 
were as to succession governed by the English law as 
mojlified by Act IX of 1837 and in the mofussil the 
Courts took evidence and enforced what were proved to 
be the usages of Parsis in that locality. (’87) 11 Bom 
1 (4)^F{1906) 30 Bom. 359 (362). (Law in mofussii was 
ascertained usage of community—In some oases practice 
of English Equity Courts waa followed for purposes of 
elucidating principles of equity and good conscience and 
giving uniform efiect to such prmciples.)6:-*{VoI 14} 1927 
Bom 22 (30) : 51 Bom 167 (DB). 

[2] In determining the succession to immovable pro- 
perty in British India of a deceased Pars! temporarily 
residing in a State, the law applicable will be that pre- 
vailing in British India and the custom prevailing in 
the State will not be recogn'zed. (Vol 25) 1938 Bom 
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Division of a female intestate’s pro- ®'[52. Tha property oi v/hich a female Pars! dies intestate 

peitj among her widower and children, shall be divided 

(a) where she dies leaving a widower and children, among the widower and children so 
that the widower and each child receive egual shares, or 

(b) where she dies leaving children but no widower, among the children in equal shares.] 

[a] See S. 50, Leglslativemota (a). 


[53, In aiP oases where a Pars! dies leaving any lineal descendant, if any child of such 
Division of share of intestate has died in the lifetime Of the intestate, the division of the share 
of the property of which the intestate has died intestate which such child 
would have taken if living at the intestate's death shall be in accordance 
with the following rule?, namely: — 


predeceased child of inte- 
tate leaving lineal des- 
cendants. 


A/j I! such deceased child was a son, hi-^ widow and children shall take shares in 
accord auce with the provisions of this Chapter as i? ho bad died immediately after the 
intestate’s death; 


Provided that where such deceased son has left aividow or a widow of a lineal descendant but 
no lineal descendant, the residue oi bis share after such distribution has been made shall be divided 
m accordance with the provisions of this Chapter as property of which the intestate has died intes- 
tate, and in making the division oi such residue the said deceased son of the intestate shall not be 
‘taken into account. 


(ij) If such deceased child w^as a daughter, her share shall be divided equally among 
her children. 


(c) II any child of such deceased child has also died during the lifetime of the intestate, 
the share which he or she would have taken if living at the intestate's death shall be 
divided in like manner in accordance with clause ((i>) or clause (b) as the case 
may be. 

(d) Where a remoter lineal descendant of the intestate has died during the lifetime of 
the intestate, the provisions of clause (c) sholl d>p^ly nintdtis miitandiBio the division 
of any share to which he or she would have been entitled if living at the intestate’s 
death by reason of the predecease of ail the intestate's lineal descendants directly 
between him or her and the intestate.] 

[a] See S. 50, Degisl-ative-note [a], < 


Division of property where 
intestate leaves no lineal defcen- 
dant but leaves a widow or 
widower or a widow of any 
lineal descendant. 


^[6^. Where a Parsi dies without leaving any lineal descendant 
but leaving a widow or' widower or a widow of a lineal descendant, 
the property of which the intestate dies intestate shall be divided in 
accordance with the following rules, namely: 

(a) If the intestate leaves a widow or widower but no widow of a lineal descendant, the 
widow or widower shall take half the said proparty. 


(b) If the intestate leaves a widow or widower and also a widow of any lineal descendant, 
his wudow or her widower shall receive one-third of the said property, and the widow 
of any lineal descendant shall receive another one- third, or if there is more than one 
•such widow, the last mentioned one-third shall be divided equally among them* 


Section 50 — Note 1 (conid.) 

2S8 (241). (Custom of divorce by mutual fackats in 
Baroda State.) »J({Vol 16) 1929 Bom 478 (479) (DB). 
(Custom or adoption in Baroda State.) 

[8] Under Parsi Succession Act (XXI of 1865) widows 
and children rank before brothers and sisters. (’80) 4 
Bom ‘537 (544) (DB). 

Section 52 — Note 1 

[1] By “widower” is meant a widower relatively to 
the deceased wife only and without the fact or possibility 
of the widower remarrying. (’87) 1 Bom 1 (5). 

[2] Where a Parsi female dies intestate in respect 
of certain property which she is possessed of, that pro- 
perty devolves upon her husband and children. (’03) 5 
Bom L R 252 (254, 255). (Case under Act XXI of 1865 ) 

Section 53 — Note 1 

[1] It is not necessary, so far as the natural and 
grammatical sense of the words of the section are con- 


cerned, that in order for the widow or widower to take 
and for the issue to take there should be in existence 
at the time of the death of the intestate, both widow 
or widower and issue. (’77) 1 Bom 506 (511). (Case 
under S. 5 of Act XXI of 1865.) 

Section 54 — Note 1 

[1] The word “next-of-ldn” is merely a colleetiva 
name for all the persons and classes enumerated in the 
schedule referred to in the section. (’98) 22 Bom. 909 
(914). 

[2] Will by Parsi providing that in case his son dies 
issueless, sou’s widow should be excluded from getting 
any share in his property— Son dying issueless— Widow 
claiming property as heir of her husband though not 
of testator — Eeld she was entirely excluded from any 
share whether as heir of her husband or otherwise, 
(Voi 6) 1919 Sind 4 (6) : 14 Sind L B 203. 
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fc) If the intiestate leaYss no widow or widower bill; one widow of a lineal descendants, 
she shall receive one-third of the said property or, if the intestate leaves no widow 
or widower but more than one widow of a lineal descendant, two thirds of the said 
property shall be divided among such widows in equal shares. 

(dj The residue after the division specified in clause {a), (h) or (c) has been made phaii 
be distiibuted among the relatives of the intestate m the order specified m Part I of 
Schedule IL The next-of km standing first in Part I of that Schedule shall be pre^ 
ferred to those standing second, the second to the third, and so on in succession, 
provided that the property shall be so distributed that each male shall take double the 
share of each female standing in the same degree of propinquity. 

{e) If there are no relatives entitled to the residue under clause (d), the whole of the resi- 
due shall be distributed in proportion to the shares specified among thd pesrons enti- 
tled to receive shares under this section.] 

M 8e& S. 50, Legislative-Note [a]. 


[56. When a Parsi dies leaving neither lineal descendants nor a widow or widower nor a 
widow of any lineal descendant, his or her next of km, in the order set forth 
in .Pact II of Schedule II, shall be entitled to succeed to the whole of 
the property of which he or she dies intestate. The next of-kin standing 
first in Part II of that Schedule shall be preferred to those standing second, 
the second to the third, and so on in succession, provided that the property 
shall be so distributed that each male shall take double the share of each female standing in the 
same degree of propinquity.] 

[a] Se& S 50, Legislative-note [a] . 


Division of property 
where iatesfate leaves 
neither lineH.1 descendants 
nor a widow or widower 
nor a widow ot any lineal 
descendant. 


Division of property a [ 50 ^ Where there is no relative entitled to succeed under the other 

6 nt?ded t^Lccee/^uader Pi-’O'^isions of this Chapter ta the property of which a Parsi has died 

the other provisions of intestate, the said property shall be divided equally among those of the 

this Chapter. intestate’s relatives who are in the nearest degree of kindred to him.] 

[a] See S. 50, ^Legislative-note [a], 


PART VI. 

Test AMENT ABY Succession. 

CHAPTER L 

Introductory. 

^ Applioation of certain provi- ^[67. The provisions of this Part which are set out in Schedule III 

^ shaN, subject to the restrictions and modifications specified tbereia, 

made by Hindus, elo. apply 

(a) to all wills and codicus made by any Hindu, Buddhist, Sikh or Jaina, on or after the 
first day of September, 1870, within the territories which at the said date were subject to 
the Lieutenant-Governor of Bengal or within the local limits of the ordinary original 
civil jurisdiction of the High Courts of Judicature at Madras and Bombay; and 


Section 55 — Note 1 

[1] In construing the schedule mentioned in the 
section, the section shows that (1) where it was 
intend*- d that any class of relatives should, if liv- 
ing, absolutely eKolude any other, they were placed 
withm a frepamte article; (2) within the particu'ar 
articles dfSerences in propinquity of blood are so far 
recognised that each degree constitutes a class not for 
Ihe purpose of excluding or being preferred to any 
other, but for the purpose of giving each male double 
Ihe share of each female with it; (3) all males within a 
particular article, or even within a parthular decree of 
prop nquity do not necessarily take equal shares. 1*98) 
22 Bom 909* 1914, 916). 

'SECTION 57 — SYNOPSIS 
1. Scope and applicability, 

‘ Hindu » 

ky Hindu to unborn person. 


1. Scope and applicabihtv. [1] An unattested 
will by a Hindu lady executed in Adyon bevond the 
local limits of the original civil jansdiction of Madras 
High Court is valid (Vol 15) 19*28 Mad. 1279 (1281) : 
52 Mad 160 ^ (Vol 14) 1927 All 497 (498) : 50 All 
314 (DB). (Hindu will executed in 1923 not signed 
by testator or attested — Held valid and as it was 
the last will it was sufficient to revoke prior registered 
will.) 

[2] When a -will by a Hindu does not fall within 
els (a) and (b)of S. 57, probate of will need not be taken 
out before executor or legatee files suu by reason of the 
provisions of S 213. (Vol 24) 1937 Sind 318 (320) (DB)® 
(Vol 17) 1930 Mad 956 (959, 961) (DB). (Probate need 
nut be taken where disposition does not relate to 
immovable property in Madras — Will giving some pro- 
perty 10 S and residue to F — Subsequent letter from 
testator to V from outside Madras giving Ks. 15,000 to 
his wife — (Per Ramesam Cormsh /, contra.) Letter 
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(h) to all sueh wills and codicils made outside those territoiies and limits so far as relates to 
immoveable property situate within those territoines or limits; ^[and 
\e) to all wills and codicils made by any Hindu, Buddhist, Sikh or Jaina on or aftor the 1st 
day of January, 1927, to which those provisions are not applied by clauses (a) and (b) :] 
Provided that marriage shall not revoke any such will or codicil, 

[a] The original S. 67 was ra-numhered as sob-sechon (1) of that section, and a new sub-section (2) added^ 
by the Indian Succession (Amendment) Act, 1926 (37 [XXXVll] of 192G), S 2; but that sub section was omiUedt 
and sub-atctioB (1) was re-numbered as S. 57, by the Indian Succession (Amendment) Act, 1929 (XVill [18] of 
1929), S. [b] Inserted by Act 18 of 1929, S, 3 

[Hindu Wills Act, 1870— Ss, 2, 3 ] 

58. ( 1) The provisions of this Part shall not apply to testamentary succession to the pro- 
Genota! appllca- perty of any Muhammadan nor, save as provided by section 57, to testamentary 
wioa of Part. succession to the property of any Hindu, Buddhist, Sikh or Jaina; nor shall 

they apply to any will made before the fiist day ot January, 1866. 

(2) Save as provided in sub-section (I) or by any other law for the time being in force, the 
provisions of this Part shall constitute the law of British India applicable to all cases of testa- 
mentary succession. 

[1865—83. 2, 331.3 

CHAPTER II, 


Of Wills and Codicils. 

Person capable of 59. Every person of sound mind not being a minor may dispose of his 

making wills. property by will. 

Explanation 1. — A married woman may dispose by will of any property which she couM 
alienate by her own act during her life. • 

Explanation 2. — Persons who are deaf or dumb or blind are not thereby incapacitated for 
making a will if they are able to know what they do by it. 

Explanation B, — A person who ia ordinarily insane may make a will during' an interval in 
which he ia of sound mind. 


Section 57 — Note 1 (contd.) 

held to be independent will and hence no probate was 
required.) 

[S 00 also (Vol 13) 1926 Mad 434 (447j : 49 Mad 261 
(FB). (Hindu Wills Act is not applicable to the Hindu 
will executed in the moffusil — The estate vests in the 
executor accepting office from the date of testator’s death 
—No probate ia necessary )] 

[3] Will alleged to be executed by Hindu after 1st 
Januarv 1927 comes under 8. 67 (c). (Yol 25) 1938 All 
640 (641). 

[43 No oral will can legally be made by a Hindu 
after 1st January 1927 in view of Ss. 67 (c) and 63. 
i%Q) 42 Pun L R 326 (328) (DB). 

2. “Hindu.” — ■ [1] A person does not become a 
Hindu merely because he professes theoretical allegiance 
to Hindu faith. Long residence m India, abdication of 
one’s own religion, undergoing conversion, assuming a 
Hindu name, marriagG according to Hindu rites and 
adoption of Hindu mode of life will show that a non- 
Hmdu has be ome a Hindu. (Vol 15) 1928 Mad 1279 
11283) ; 62 Mad 160. 

[2] Brahmo does not cease to be Hindu and therefore 
grant to widow of Brahmo, must be under Probate and 
Administration Act, (Vol 10) 1923 Gal 265 (267) ; 49 
Gal 1069. 

3 Bequest by Hindu to unborn person. — [1] 
Scbedale 3 does not provide that a Hindu cannot 
create an interest m property which could not be created 
before September 1870, but that the enumerated sec- 
tions in the scheduler do not autborise such creation. 
Neither 8ch. 3 nor any other part of the Succession 
repeals the provision of the Hindu Disposition of Pro- 
perty Act and hence the power to create int rest in pro- 
perty in favour of an unborn person given by that Act 


is not taken away by the Succession Act. (Vol 33) 1946 
Cal 396 (400) (DB). 

ISee also (Vol 21) 1934 Mad 705 (708, 709) : 68 Mad 
15 (DB). (The combined effect of Ss. 2 and 3, Hindu 
Wills Act ia that a disposition permitted by the Succes- 
eion^Act may be invalidated but a disposition invalid 
tinder the Succession Act cannot be validated by any 
rule of Hindu law.)] 

[23 See also Note under 8. 1 13. 

4. ‘ Buddhist ” — [1] There ia no definition of the 
term Buddhibt in the Act and tbe word is wide enough 
to cover Chinese Buddhists as well as Burmese Bud- 
dhists. But before it can be claimed that any person is 
excluded fiom the provisions of part 6 as being a Bud- 
dhist it must clearly be proved that he was professing 
Buddhism during hh hte-time. (Vol 17) 1930 Bang, 42 
(47) : 7 Rang 720 (DB). 

SECTION 59 — SYNOPSIS 

1. “Of sound mind.” 

2 . * Not being a minor.” 

3. “His property.” 

4. Explanation 3, 

5. Explanation 4, 

6. Will by sick person. 

1. ‘ Of sound mmd.” — [1] “Sound and disposing 
mind” is a mind of natural capacity not unduly im- 
paired by old age, enfeabled by illness or tainted by 
morbid influence. (1865) L B 1 P and D 398 (400^ 
Smith V. Tebhitt. 

[2] Mere ability to sign does not imply lull mental 
powers for a valid disposition It is not sufficient that 
the man is able to answer easy questions but he most 
have a disposing mmd so as to di‘*pose of his property 
with understanding and reason Tbisdoesnot mean that 
he should make what other people may thipk as sensl- 
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Explan ii Lion 4. - No person can make a will while he is in such a state of mind, whether 
arising from intoxication or from illness or from any other cause, that he does not know what he 
ts doing. 

Illustrations, 

( z K4 can perceive what; ik going on in his immediate neighbourhood, and can answer familiar questions, but 
has not a competent understanding as to the nature ol his property, or the persons who are of kindred to him, or 
m whose favour it would be proper that he should make bis will. A cannot make a valid will 

(m A executes au instrument purporting to be his will, but he does not understand the nature of the instru- 
ment, nor the erfocl of its provisions. This instrument is not a valid will. 

{in) A, being very feeble and debihtated, but capable of exemising a .uidgmeni as :o the proper mode oi dis- 
posing of his property, makes a w-11. 'bhis 1=5 a valid wilL 
I ISC." s. 4r)., 


Sectmn 59 Note 1 (c'mid.) 

Me, reasonable or kind will. He must be able to under- 
hand hia position and appreciate his property to lorm a 
aidgnient with 1 aspect to parties whom ho chose to 
oeneQt by it after death, nor does this mean that the 
iesiatot must possess these nuaUties in the highest 
negree possible or possess them in such a large measure 
as he may formerly have done i hough the mind may 
have been in so me degree debilitated and memory may 
have become enfeebled. It is su^ricient that there is 
enough left to enable the testator clearly to discern and 
discreetly to judge all those ihiugs and all those cireiim- 
btances which enter into a lational [U^t and fair treat- 
ment. (Vol w) 1921 Gal 677 (631, 68‘^) ; 47 Cal 1043 

mB). 

[See hjDwever (1873) L R 3 P and D 64 (72, 74), 
Bougliton v. Knight. (The highest degree of mental 
soundness is required in order to constitute the capacity 
to make a testamentary disposition. A testator should 
understand the nature of the act, its effects and the 
extent of tlie property of which he is disposing. Tbs 
lestator should be able to comprehend and appreciate 
the claims to which he ooght to give effect and in order 
to be able to do this no insane delusion should influence 
ins will in disposing of his property.)] 

[3] A man of weak intellect and incapable of manag- 
ing his own affairs is not necessarily a person of un- 
sound mind. (’06) 4 Cal L Jour 115 (117) (DB). 

[4] Test of person being of unsound mind in legal 
sense is existence of delusion or belief in facts which 
ordinary person would not credit or belief which one 
cannot understand how any person in his senses could 
hold. Mere eccentricity or caprice, however, is not 
enough to constitute mental unsoundness unless it is 
associated with some sort of delusion. (?ol 26) 1939 
Cal 379 (383) (DB). 

[5] It is not at all correct to say that because an ope- 
ration of the character of injection and transfusion of 
Mood had to be done, there must have been something 
wrong with the mental capacity of the testator. (Vol25) 
1938 Cal 290 (294) (DB). 

2. “Not being a minor.” — [1] A will executed by 
a person who is not a major at the time of the execu- 
tion thereof is ineSecUve. (Vol 28) 1941 Mad. 179 (180) 
(DB). 

[2] No Hindu can make a will who is less than 
eighteen years of age, (’12) 30 Bom. 622 (624) (DB). 

[3] Married woman governed by Indian Succession 
Act of whose person and property guardian has been 
appointed by the Court cannot dispose of her property 
by will before she attains age of 21 years. (Vol 11) 
1924 Cal 044 (645). 

[4] Where the ground of defence is the minority of 
ihe testator the onus is on the party propounding the 
will to prove that the alleged testator was of full age, 
(Vol 2) 1915 Mad 8i5;(816):38 Mad 166 (DB). (Obiter,) 

3, “His property.” — [1] Assent by legatee would 
not clothe testator with authority to deal with property 


over which he bad no dipposing power. (Vol 16) 1921? 
Sind 19 (22) (DB). 

[2] A testator cannot alter the course of law by the 
nse of mere negative words excluding certain rclationsj 
unaccompanied by any elfeotive disposition of his pro 
porty. (’80) 4 Bom 537 (543) (DB). 

A. Explanations, -The question of insanity 
properly a mixed one - partly within the range of com- 
mon observation and in so far At to be considered by a 
jury; and partly within the range of special exper'enco 
and so far the proper subject for medical inquiry. It i- 
the oflica of the Court to inform itself, as far as oppor- 
tunity permits of the general results of the medical ob 
servatlon and to approach the subject on two opposite 
sides thus indicated — searching for a lit conclusion by 
alternately presenting the parallel of sanity and 
insanity to the sayings and doings of the testator. (1865) 
Tj B 1 P and D 398 (405), Smith v. TebbiU. 

[2] A testamentary disposition cannot receive effect 
if it be shown that its provisions were prompted by an 
insane delusion or delusions existing in the mind of the 
testator. (1899) 1899 App Gas 1 (7), Hope v. Campbell. 

[See however (1880) 14 Ch D 674 (680), Jenk%ns v. 
Mo 7 ris. (The mere existence of a delusion in the mind 
of a person is not sufficient to deprive him of testa- 
mentary capacity even where the delusion is connected 
with the disposition.}] 

[3] Partial unsoundness, not affecting the general 
faculties, and not operating on the mind of a testator in 
regard to a testamentary disposition, is not sufficient to 
deprive a person of the power of disposing of his pru- 
perty. (1870) 6 Q B 649 (556, 571), Banks v. Good 
JS'ellow. 

[4] Will — Mental weakness to constitute testamen- 
tary incapacity must be qua will in question. (Vol 20) 
1933 Gal 574 (575) (DB). 

[5] Generally speaking, the law presumes sanity in 
the testator and where a will is not challenged, it is 
enough for the purpose of establishing the will that it 
was duly executed by the testator, that he was not a 
minor, and was otherwise capable of making a will 
under the law by which he was governed. If the testa- 
tor’s I sanity is disputed, the burden of proof lies upon 
the person propounding the will to prove affirmatively 
that the testator was of sound mind at the date of its 
execution and tUkt he knew, understood and approved 
of its contents. If in sanity of the testator before the 
date of will is once established burden of proof lies on 
person propounding the will to show that it was made 
after testator’s recovery or during lucid interval If it is 
not established, or habitual insanity does not exist; 
burden of proving actual insanity at the date of execu- 
tion of the will shifts to person impeaching the will. 
(Vol 19) 1932 Bom 588 (590). 

[See aho (1865) L R 1 P and D 398 (434), Smith v 
T%hh%U. (Case of monomania.)] 

[6] Where the general condition of a testator’s mind 
Jis deranged,. his capacity fluctuating and the intervals 



[S 59 N 4— S 61] 


[TBB INDIAN] SUCCESSION \CT, 1925 


1708 


Testamentary 60. A fatner, whatever his age may be, may by will appoint a guardian os 

^uardiai). guardians for his child daring minority. 

[1865-S. 47,j 

61. A will or any part of a will, the making of which has been caused by fraud or ooereioa, 
Will obtained by Iraud, or by auch importunity as takes away the free agency of the testator is 

coercion, or importunity* void. ’ 


Section 59 -Note 4 (conid.)^ 

of reason \ 0 ry short, it is incumbent upon the party 
propounding the instrument to show by more than 
ordinary proof, that the precise time when the act was 
done, the testator was in the possession and exercise of 
his mental faculties. (1B40) 13 E B 59 (62) : 3 Moo P C 
136, Frederick Lnjaur v. William Grojt, 

5. Explanation 4 -[1] It is the duty of the pro- 
pounder ot a will to show that the testator had the 
testamentary capacity. To discharge that burden it 
must be shown the testator had full understanding and 
reason and judgment in respect of his property and the 
parties whom he decided to benefit. Mere abili ty to 
sign does not necessarily imply the possession of full 
mental power requisite for a valid disposition of pro- 
perly, nor is it suftioient to show that the testator was 
conscious when he executed the instrument, (Vol 2) 
1915 Cal 225 (228, 230) (DB). 

[2] Law presumes sanity in testator and where a will 
is not challenged it is enough to establish that the will 
was duly executed by testator, that he was not a minor 
that he was capable of making a will under the law by 
which he was governed. (Vol 19) 1932 Bom 588(590). 

[B] in order that a will may be found good, it is 
suliioient if, when will was read out to him and ex- 
plained to him or also when he read it himself he 
was capable of understanding that his instructions in 
main had been carried out. (Vol 19) 1932 Bom 588 (590). 

[4] In case of will, if Couit considers that ‘due exe- 
cution’ has been proved, that in itself will amount to 
iinding that testator executed the will with full know- 
ledge of claims of his relations upon his bounty, the 
state of his properties and of every material circum- 
stance. (Vol 20) 193B Cal 769 (770) (DB). 

[5] Where mental capacity of testator is challenged 
by evidence, Court must be satisfied before granting pro- 
bate that testator was of sound disposing mind and did 
know and approve of contents of the will. (Vol 20) 
1933 Cal 449 (452) (DB) (Vol 2) 1915 Gal 393 (396) 
(DB)*3:-<(’99) 22 Mad 345 (346) (DB). 

\Se& also (1865) L B 1 P & D 398 (433), Smith v. 
Tebb%U> (The Court of Jury must be able, affirmatively, 
on review of the whole evidence, to declare itself satis- 
fied that the testator was of sound mind, memory and 
understanding at the time of its execution.)] 

[6] A Court will not reject a will merely because its ^ 
terms appear extraordinary, against clear evidence of * 
due execution by a competent testator. But where the 
terms «are unusual and the evidence of testamentary 
capacity doubtful, the vigilance of the Court will be 
aroused and, before pronouncing for the will the Court 
will require to be satisfied beyond all reasonable doubt 
that the testator was fully cognizant of its contents land 
in a condition to exercise and did exercise thought, 
judgment and reflection respecting the act he was doing. 
(Voi 2) 1915 Cal 225 (230) (DB), 

6. Will by sick person. — [1] Wills by sick and 
dying— Degree of understanding which law requires is 
such as may reasonably be expected from persons in 
that condition. He must be able to exercise competent 
understanding as to general nature of the property, as 
to state of his family, and as to general condition and 
claims of objeots of his bounty, as to nature of instru- 
ment '^hich ha executes, and as to general nature and 


general objects and provisions which it contains; if he 
can do that though be may be very feeble and debili- 
tated in understanding and be at point of death, it is 
enough. (Vol 25) 1938 Kang 322 (323) (DB), 

[2] Proof of testamentary incapacity ~ There must 
be clear evidence that the illness of the testator so 
afieeted his mental faculty as to make them unequal to 
the task of disposing of his property, (’ll) 38 Cal 355 
(367) ; 38 Ind App 13 (P 0). 

[3] The fact that the testatrix was unwell when sha 
executed the will does not prove that she bad no testa- 
mentary capacity, (Vol 32) 1945 P C 174 (175) : I LB 
(1945) Ear P 0 351 (PC). 

[4] Where a will was executed by a man about two 
hours before his death, when his condition was critical 
and when he was restless with pain and there was no 
information whatsoever either as to instructions, it 
any, given by him or the time when and the person to 
whom the directions were given and there was no evi- 
dence to show that the will as prepared was before exe- 
cution read over to and approved by him : JSeld that 
the propounders had failed to establish that the testator 
had sound and disposing mind when he affixed his 
signature to the will. (Vol 2) 1915 Cal 225 (230) (DB). 

[5] The testator was in a state of high fever, and of 
extreme and increasing weakness, and after dictating 
one clause fell back exhausted and did not speak again 
till after the signature — Plis wife dictated the rest and 
the fair copy was brought to him to sign after an hour 
or so when he held out his hand for pen but was not 
able to write, tie was made to sit up and his hand was 
guided. His holding out his band for pen was the only 
act which made witness to think that he understood 
what he was doing and had not spoken for the whole 
day except dictating the clause — It was held that 
these circumstances clearly indicated that the testator 
was not capable of testamentary act and the alleged 
codicil was not proved. (1898) 22 Bom. 17 (36, 37) ; 
24 Ind App 148 (PC). 

[6] Where the testator was being looked after by his 
sister and her husband and he had a desire to benefii: 
them and in executing the will he was not ignoring tlio 
legitimate claim of any one else and there was evidence 
to show that although he was suffering from tuber- 
culosis, he went to a petition writer and to the Sub- 
Begistrar’s office and executed the will : Held under cir- 
cumstances, he was having disposing mind required for 
will and that it was not brought about by any undue in- 
fluence and was duly executed and hence valid. (Vol 21) 
1934 Lah 628 (629) (DB). 

Section 60 — Note 1 

[1] This section is not made applicable to Hindus — 
If therefore Hindu father has power to appoint a testa- 
mentary guardian it is not 'by virtue of any statute but 
uqder Hindu law. (’07) 31 Bom 413 (417) (DB). 

[See also (’98) 21 Mad 401 (402) (DB). (A Hiadii 
mother has no authority to appoint by will, a guardian 
for her son.)] 

[2] A testator cannot appoint a testamentary guar- 
dian of his illegitimate children. (1871) 13 Eq 36 (41), 
Sleeman v, Wilson,, 

SECTION 61 SYNOPSIS 

1. “Any part o£ the will,” 

2. Fraud— Averment of, 
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Illustrations, 

fij A falsely and knowingly represents to the testator that the testator’s only child is dead, or that he has. 
done some nndutiful act and theieby indaces the testator to make a will m his, A^s, favoar; Each will has been 
obtained by fraud, and is invalid. 

(%%) At by fraad and deception, prevails upon the testator to bequeath a legacy to him. The bequest is 

void. 

(Hi) A, being a prisoner by lawful authority, makes his will. The will is nob invalid by reason of the Impri- 
aon merit. 

(iv) A threatens to shoot B, or to burn his house or to cause him to be arrested on a criminal charge, unless 
he makes a bequest in favour of C. B, in consequence, makes a bequest in favour of 0, Tho bequest is void, the 
making oi it having been caused by coeicion. 

fnj il, being of sufficient intellect, if undisturbed by the influence of others, to make a will yet being ao niiicb 
under the control of B that he is not a free agent, makes a will, dictated by B. It appears that he would not ha\e 
executed the will but for fear of B, The will is invalid. 

(vi) Ai being in so feeble a state of health as to be unable to resist importunity, is pressed by B to make a 
will of a certain purport and does so merely to purchase peace and in submission to B, The will is invalid. 

fuwj A. being in such a state of health as to be capable of exeroising his own judgment ,and volition, B use« 
urgent intercession and persuasion with him to induce him to make a will of a certain purport. A, in consequence 
of the inte- cession and persufiRion, but in the free exeicise of bis judgment and volition, makes his will in the 
manner recommended by J3. The will is not rendered invalid by the intercession and persuasion of I>. 

(viu) A, with a view to obtaining a legacy from B, pajs him attention and flatters him and thereby producep 
in him a capricious partiality bo A. B, in consequence of such attention and flattery, makes his will, by which hi 


leaves a legacy to A. The bequest is not rendered invalid 

[1865-~S. 48.] 

SECTION 61 (co7itd,) 

3. Coercion. 

4. Undue influence. 

5. Persons in fiduciary position. 

6. Husband and wife. 

7. Pardanashin ladies. 

8. Burden of proof. 

9. Propounder taking benefit under the will. 

1. ‘Any part of the will.” — [1] Where a provi- 
sion is found in a will under which the writer gets a 
substantial advantage and the evidence is not sufficient 
to remove the suspicion attachin .4 to the provision, and 
to -satisfy the Court that the testator knew and ap- 
proved of the said provision, probate should not be 
granted of that pari but should not be refused in res- 
pect of the remainder of the will (Vol 16) 1929 P C 
45 (50) : 8 Pat 382 : 56 Itid App 62 (P 0). 

2^ Fraud — Averment ot. — [1] In pleadings 
general allegations, however strong may be the words 
in which they are stated, are insufficient even to amount 
to an averment of fraud of which any Court ought to 
take notice. (Vol 2) 1915 P C 7 (13) : 42 Ind App 136 : 
39 Bom 441 (PC). 

3 Coercion [1] It is not correct to contend that 

nothing can be “coercion'* under Indian law unless it 
satisfies the definition of coercion in S. 15 of the Indian 
Contract Act. Outside S. 15, Contract Act, “ooercion” 
must be taken in its general and ordinary senee as an 
English wofd and definition of the word in S. 16 does 
not control the interpretation of “coercion” when used 
in other sutroundmgs. (18) 40 Cal 598 (811-613) : 40 
ind App 66 (PC). 

[2] Threat to commit suicide to obtain the execution 
of a document amounts to “coercion” within the mean- 
ing of a 16, Oomract Act. (Yol 6) 1918 Mad 414 (416): 
41 Mad 33 (SB). (Cwse under S. 15, Contract Act.) , 

4. Undue influence. — [1] Undue influence, in 
order to render a will void, must be an influence which 
can justly be described by a person looking at the matter 
judicially to have caused the execution of a paper pre- 
tending to express a te4ator’s mind, but which really 
does not express his mind but something else which he 
did not really mean. (1920) 1920 App Cas349 (367), 
Craiav. Lamovreum, 

[2] Undue influence cannot he presumed from foolish 


by the attention and flattery of A, 


and heartless nature of testator’s dispositions. (Vol 111 
1924 P G 23 (33) (PC). 

[3] Mere disinheriting one heir and pieferenoe of 
other, who was actively concerned with the manage- 
ment of the estate of the deceased testator is not enough 
to establish a case of undue influence as regards the 
execution of a will (Vol 17) 1930 Rang 42 (44): 7 Bang 
720 (DB). 

[4] Where tho evidence showed that there was 
motive and opportunity for the exercite of undue influ- 
ence by persons relying upon a will and that some of 
them in fact benefited by the will to the exclusion ol 
other relatives of equal or nearer degree it was held 
that circumstances of that character would certainly lead 
the Court to scrutinize with special care the evidence 
of those who propounded the will but in Older to set 
it aside there must be clear evidence that the undue 
influence wa« in fact exeicised, (’ll) 3d Gal 3-35 (367): 
38 Ind App 13 (PC). 

[5] Will in favour of person in attor dance on testator 
— He must show that will originated in testator’s own 
desife in order to remove suspicion that he himself 
had suggested and prepared it. (10) 6 Low Bur Bui 
141 (144) (DB). 

[6j Per Thomas J, — Person appearing before Judge 
as accused — Such person executing will in his presence 
— Will cannot be attacked on ground of undue influence.. 
(Vol 22) 1935 All 425 (427) (SB). 

5 Persons in fiduciary position.— [1] J.and her 
sister B who had been brought up in the house of their 
uncle G and were under his influence executed a sale- 
deed in his favour for an inadequate considerationv 
After the death of B, A sued to recover the property 
conveyed by the sale deed — Held that 0 stood In a 
fiduciary position towards A and B and therefore the 
sale-deed was null and void as regards the share of 
both A and B. (Vol 5) 1918 Bom 93 (94) *. 43 Bom 173 
(DB). iCase under S. 88, Trusts Act,) 

6. Husband and wife. — [1] General evidence 
brought to show wife’s dominion over husbandf loose 
and vague — Husband nearly blind and in failing 
health — Wife possessing great force of character and 
Will and apt to show temper when thwarted — Enid, 
that if there is not evidence to show coercion In the 
special matter, of codicils, general assertions of the 
wife’s commanding character and the husband’s weak- 
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Section 61 — Note 6 (6Q7itd,) 

ness ^and of wrangliDg about expenses went for little, 
(’98) 22 Bom 17 (28) : 24 Ind App 148 iPG). 

[2] Where a person '??ho has been enfeebled by a 
painful illness and had been suffering great pain for 
some months before the will was executed is led into 
the belief that his wife was neglecting him and that 
she and her father are only after his property and 
where the testator’s father and brother in order to 
mislead the testator into the belief that his wife is 
neglecting him did not write to her about bis health 
and send her any moneys to come down to him, though 
the testator asked them to do so, and the testator 
thereby conceived an unreasonable dislike of his wife 
brought about by the machinations of those who were 
near him — Held, that a will leaving a meagre main- 
tenance to his wife, whom be loved very affectionately 
all through his life, la not valid, (Vol 14) 1927 Mad 
295 (297, 298). 

[3] In transaction between a Mahomedan husband 
and bis purdanashin wile the burden of proving the 
reality and the bona fide of the transactions is upon 
the husband. (’67) 11 Moo Ind App 651 (584, 585) 
(PC), 

[4] Where a wife was pressed by her husband to 
sign and did sign a document which was very different 
from what she supposed it to be and a document of the 
true nature of which she had no conception the docu- 
ment is open to the objection of having been obtained 
by pressure and concealment of mateiial circumstances 
and is not binding on the wife. (’02) 6 Cal W N 809 
(815). (Deed giving security.) 

7. Pardanashin ladies. — [1] There is no abso- 
lute rule of law that a gift by a pardanashin lady 
cannot stand unless it is proved that the lady had 
independent advice. The possession or abseiice of in- 
dependent advice is a fact to be taken into consideia- 
tion and weighed on a review of the circumstances 
relevant to the issue whether the grantor thoroughly 
comprehended and deliberately and of her^^nwn free 
will carried out, the transaction. If the conclusion is 
reached that the obtaining of independent advice would 
not really have made any difference m the result, then 
the deed' ought to stand. (’14) 36 All 81 (91, 92) : 41 
Ind App 23 (PC). 

‘ [2] In the ease of deeds, and powers executed by 

pardanashin ladies, it is requisite that those who rely 
upon them should satisfy the Court that they have 
been explained to and understood by those wbo exe- 
cuted them, (’12) 34 All 455 (462) : 39 Ind App 156 
(P C). (Deed executed by a pardanashin illeterate 
woman wbo was separated from her busbind — Held^ 
that it was not proved that she understood the deed 
intelligently.) 

8. Burden of proof. — [1] There is no inflexible 
rule that when a testator of a competent mind has had 
his will read over to him and has thereupon executed 
it all further inquiry is shut out. No doubt these 
circumstances afford very grave and strong presump- 
tion that the will has been duly and properly executed 
by the testator; &tili circumstances may exist which 
may require that something further shall be done in 
the matter. In cases where the ingriedient of fraud 
enters, it is impossible to lay down any clear and on- 
yielding rule like this. (1876) L R 7 H L 448 (469), 
Fulton V. Andrew^ 

[2] Where a will is challenged it is. for the pro- 
pounder to show not only that it was executed hut that 
it was executed by the t^tator intelligently and that he 


bad a sound disposing mind and after they have pat 
forward their evidence it is for the objectors to break 
that evidence down or to meet it with other evidence. 
(Vol 16) 1929 Oudh 178 (185) (DB). 

[3] The burden of proof that a will is genuine lies 
upon the person who sets up tne will and not upon the 
person wbo is prepared to impeach it. (’01) 23 Ail 405 
(413) : 28 Ind App 186 (PC). 

[4] The standard of proof to establish a will Is that 
of a prudent man and not an absolute or conclusive 
one. The presumption against misconduct is not with- 
out its due weight as a circumstance of improbability, 
though the standard of proof to the exclusion of ail 
reasonable doubt lequired in a criminal case may not 
be applicable Though it is desirable that all th© attest- 
ing witnesses capable of being called should be exa- 
mined to remove all suspicion oi fraud, it is not 
absolutely necessary that where there are many attest- 
ing witnesses, the absence of every one not called 
should be speeifieallv explained. (Vol 9) 1922 Cai 209 
(266) : 49 Cai 132 (DB). 

9. Propounder taking beuefft under the will 

[1] Wheie the propounder of a will is the prin-ipal 
beneficiary under it and has taken a leading p'^rt in 
giving instructions for the execution of tie will and 
procuring its registration and executi in, the circum” 
stances are such as would excite the suspicion of any 
Probate Coarfc and require it to examine the evidence 
in support of the will with great vigilance and scrouny. 
The propounder is not entitled to probate unless‘ the 
evidence removes such suspicion and clearly proves 
that the testator approved of the will. (Vol 17) 1930 
P C 24 (25) : 8 Rang 179 : 57 Ind App 96 (PC) ^ (Vot 
17) 1930 Bom 539 (641) (DB) ^ ('05) 29 Bom 530 '659, 
660) : 32 Ind App 142 (PC)4<fVol 19) 1932 Cal 574 (576) 
(DB). 

[2] On proof of the signature of the deceased or hig 
acknowledgment that he has signed the will he will b& 
presumed to have known the provLions of the instru- 
ment he has signed. This presumption, however, is 
liable to be rebutted by proof of suspicious circum- 
stances, such as, if the testator from want of eiwiation 
or physical infirmity was unable to read or unable to- 
understand the provisions of the document or his 
capacity for executing the instrument is doubtful. Then 
the propounder of the will is bound to remove those 
suspicious circumstances. (Vol 16) 1929 Cai 484 (489) : 
56 Cal 390 (DB), 

[3] For the objector it is not enough to show that 
there was motive and opportunity for the exercise of 
undue influence, it must b« shown that the evidanca 
discloses circumstances which cause the Court to 
suspect that this was not the last true will of the 
testator and that, that evidence has not been displaced 
by the person upon whom rests the burden of displac- 
ing it. (Vol 17) 1930 Bom 539 (641) (DB). 

[4] "When the writer of a will has taken a very 
active part in the preparation of the will under which 
he gets a substantial advantage, the propounders of the 
will must prove that the testator was aware of the 
contents of the will. It is not correct to say that benefit 
must be a pecuniary benefit, a legacy, lor instances 
more or legs of a substantial nature, (Vol 16) 1929 P C 
45 {46. 47) t 56 Ind App 62 : 8 Pat 382 (PC) (Vo! 6) 
1918 P 0 306 (307) (PC) (1903) 1 Oh 27 (60, 5i, 62), 
Wright V. Carter, (Case of gift by a client to a aolicitor 
—Presumption of undue influence — 0»ws probandi is 
on solicitor.) 
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Will may be i'e\o- 
ked or altered. 

[1865 B. 49.] 


62. A will is liable to be revoked or altered by the niaker of it at any 
time when he is competent to dispose of his property by will 

OHAPTEH III. 


Of the Execxjtioh op unprivileged Wills. 

Execution of uupiivi- 63, Every testator, not being a soldier employed in an expedition 

leged wills. or engaged in actual warfare, *[or an airman so employed or engaged,] 

or a mariner at sea, shall execute his will according to the following rules: 

(({,) The testator shall sign or shall affix his mark to the will, or it shall be signed by some 
other person in bis presence and by his direction, 

( ])) The signature or mark of the testator, or the signature of the person signing for hiiiii 
shall be so placed that it shall appear that it was intended thereby to give effect to 
the writing as a will. 

(c) The will shall be attested by two or more witnesses, each of whom has seen the testator 
sign ’or affix his mark to the will or has seen some other person sign the will, m the 
presence and by the direction of the testator, or has received from the testator a 
.personal acknowledgment of his signature or mark, or of the signature of such other 
person ; and each of the witnesses shall sign the will in the presence of the testator, 
but it shall not be necessary that more than one witness be present at the same time, 
and no particular form of attestation shall be necessary 

fa] Inserted by the Repealing and Amending Act, 1927 (X [10] of 1927), S. 2 and Sob, L 
[1865—8. 50.3 


SECTION 62 -- SYNOPSIS 

1. Revocation o£ will, 

2. Destruction or loss of will— Effect. 

3. Suit for cancellation of will, 

1. Revocation of will, — [IJ The will of a living 
man does not eome loto operation when it has been 
executed but only upon bis death. So long as a lesia- 
toi is living ho may at any moment cancel his will and 
make a totally different disposition of his property. 
This power he possesses upto the hoar of his death pro- 
vided he be competent then to execute a valid will. 
(1905) 27 Ail 14 (15) (DB). 

[See also (TO) 33 Mad 304 (307) (DB). (One of the 
invariable tests in coming to a conclusion as to the 
testamentary character of a paper is whether the paper 
is revocable.)] 

[2] If an instrument is on the face of it of a testa- 
mentary character, the mere circumstance that the 
testator calls it irrevocable does not alter its quantity. 
A testator who makes Ms testament and last will irre- 
vocable may- yet revoke it. (’09) 10 Cal I» lour 644 
(645) (DB). 

[3] Mere expression of intention to revoke a will at 
at some future date cannot amount' to revocation of 
will under any system of law. {Vol 25) 1938 Mad 616 
(617). 

[4] Hindu will though not signed by testator or at- 
tested will, if proved to be the last will, operate to re- 
voke the previous registered will. (Vol 14) 1927 All 497 
(498) : 50 All 314 (DB). 

2. Destruction or loss of will — Effect. — [1] 
There is a presumption that if a will traced to the pos- 
session of the deceased and last seen there is not 
forthcoming on his death, it is presumed to have been 
destroyed by himself, amm>o revocandi. In such a case, 
the paper is revoked. This presumption will have an 
effect unless there is sufficient evidence to rebut it. The 
presumption will be more or less strong according to 
the character of the custody. (Vol 33) 1946 Pat 24 (26): 
24 Pat. 395 (DB). (Nature of evidence and inferences 
to be drawn in the case where both the parties fail to 
prove their respective story regarding destruction of 
wilUndicated.) (Yol 27) 1940 All 175 (177) (DB). 


[2] Loss of will does not operate as a revocation. 
(Vol 33) 1946 Pat 24 (27) : 24 Pat 395 (DB). 

3. Suit for cancellation of will. — [1] No suit for 
the cancellation of a will can lie so long as the testator 
is alive as he can, at any moment during his litetime, 
cancel his will and make a totally different disposition 
of his property. (’05) 27 All 14 (15) (DB). 

[See however (’01) 15 Bom 097 (701) (DBh (\Yili 
of a widow opeiating lo defcai: an award was declared 
invalid in so far as it operated to deieat the awardJJ 

SECTION 63 SYNOPSIS 

1. Scope and applicability. 

2. “Sign or affix his mark”. 

3. Will comprised of several sheets — Signa- 
ture on. 

4. “Shall affix his mark ” 

5. “Signed by some other person.” 

6. Proper attestation— What is. 

7. Scribe as attesting witness. 

8 Endorsement by Registrar. 

9. “Has seen the testator sign.” ’ 

10. Personal acknowledgment of his signature. 

11. Proof of execution and attestation. 

1. Scope and applicability, — [1] This section mere- 
ly lays down formalities required to be observed in exe- 
cution and attestation of a will and does not concern 
itself with question of proof. (Yol 5) 1918 Cal 78 (79) 
(DB), 

[2] Unprivileged v?ill can only be made in accord- 
ance with the provisions of S. 63. (Yol 27) 1940 Bom 
400 (402). 

[3] Execution under S. 60 includes the testator’s 
signature and the attestation by witnesses and so long 
as there is no attestation the will is not executed, (Yol 
12) 1925 Oudh 337 (344) : 28 Oudh Cas 8 (DB). (Testa- 
tor admitting execution and signing in witnesses’ 
presence and witnesses signing is sufficient compliance 
with the section.) © (Yol 2) 1915 Oudh 187 (188) (DB.) 

[4] Will prepared under direction of testator — At- 
testors attest it and testator affixes his thumb mark in 
presence of attestators — Execution is complete, (Yol 8) 
1921 Bom 156 (157) : 45 Bom 989 (DB). 
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’Section 63 —Note 1 (contd.) 

[5] Will exesutad without attesting witnesses and 
deposited in Begistrar’s office but taken out at Kegis- 
trac’s office ten years afterwards in presence of wit- 
nesses who signed same in proper places, sufficiently 
satisfies provisions of S. 50 and must be taken as 
having been executed and registered on same day. (Vol 
1) 1914 Oudh 52 (60) (DB). 

[6] This section applies to Hindu wills, hence no 
oral will could legally be made by a Hindu after 
January 1927. (1940) 42 Pun L R 326 (328) (DB) ^ 
(Vol 12) 1925 Mad 861 (868). 

[See however (Vol 15) 1928 Mad 1279 (1281) : 52 
Mad 160. (Unattested will executed by Hindu outside 
Madras in 1922 held valid.)] 

[7] Act applies even to wills made by Talukdars 
whose names are found in lists made for approval but 
not yet approved. (Vol 18) 1931 P C 24 (26) (PC), 

2. ‘Sign or affix his mark’ — [1] The Act 
enables a testator to execute a will either by signing 
it or by making his mark and the fact that a person 
who can ‘Sign his name makes a mark would not aflect 
the validity of the will. But in such a ease the evidence 
as regards the execution should be scrutinised with 
great care. (Vol 13) 1926 Bom 355 (355, 356) (DB). 

[2J Where a person who was unabietoread and write 
was in the habit of using a name stamp and the stamp 
used to be kept by a servant and under his directions, 
the servant used to attach it to any document, the 
execution of will by tbe name stamp under the master’s 
orders was proper and came striccly within the meaning 
of the words used in S. 50 (1898) ioOal 911 (917) (DB). 

3. Will comprised of several sheets— Signature 
on, — [1] Where will is wholly in handwriting of deceas- 
ed and bears his signature on various p iges thereof and 
alongside his signature on top of left-hand corner of 
first page are signatures of four witnesses and on each 
of other three pages, signatures of two out of those 
four persons, signature of testator on first page is 
operative signature by which he intends to make docu- 
ment effective. Witnesses put their signatures ammo 
attestandi and will was properly executed by deceased. 
(Vol 3) 1916 Cal 630 (632) (DB). 

[2] Where each of the several sheets of a will is not 
signed or initialled but there is one signature at the 
end made with the intention of authenticating the whole 
instrument, such a signature is sufficient, though as a 
precaution against possible substitution each sheet may 
be initialled by the testator or the witnesses. But this is 
not essential and it will be presumed that all sheets 
were put together in the same order at the time of 
execution as at the t 0 stator’'s death. (1909) 10 Cal D 
Jour 644 (646) (DB). 

4. ‘Shall affix his mark’. — [1] Unprivileged will 
is not duly executed under S. 50 where testator who 
cannot sign his name simply touches pen and bands 
it to some one to affix his mark. He should afiix mark 
himself though be is allowed under S. 50 to get will 
signed for him by substitute. (Vol 4) 1917 Mad 900 
(901) i 40 Mad 550 (DB).. 

[See however (1896) 6 Mad L Jour 209 (210), 
(There is nothing in law to prevent one peisou asking 
another person to make a mark with tbe pen touched 
and handed over by the former in token of his having 
consented to enter into the contract. Execution of 
muchilika held valid.)] 

[2] To constitute a direction it is not necessary that 
anything should be said. If a testator in making his 
mark is assisted by some other person and acquiesces 
and adopts it, it is just the same as if he had made it 
himself, (Vol 2) 1915 Cal 756 (757) (DB) 

5. ‘Signed by some other person’. — [1] The 
-words “some other person” mean some person other 


than any of the attesting witnesses. (1874) 11 Bora 
H 0 R 87 (88) ^ (Vol 4) 1917 Mad 900 (901) : 40 Mad 
550 (DB) ^ (1883) 9 Gal 226 (229) (DB). 

[2] When an execution of a will by a person other 
than the testator in his presence and by his direction 
takes place, it is sufficient for that other to affix the 
signature of the testator himself. Section does not 
require that the ocher person executing the will under 
the direction of the testator must sign in his own name 
with sufficient indication to show that he has executed 
it under the testator’s direction. (Vol 21) 1934 Mad 436 
(446, 447) : 57 Mad 979 (DB). {Per Krishnan Pandalai 
and Sundaram Chetty JJ.,Pakenham Walsh J. Contra.) 

[3] Provided the person who signs in the presence 
and by the direction of the testator at such a place that 
11 will appear that it was intended thereby to give efieet 
to the writing as a will, the provisions of the section 
are complied with, and it does not matter whether 
there are other words written by that person so long as 
those words do not destroy the efieet of the signature. 
(Vol 8) 1921 Bom 156 (157, 158) : 45 Bom 989 (DB). 

6. Proper attestation — What is. — [1] When a 
comparison of the English Statute with the Indian 
Statute shows that there is no essential difiereoce regard- 
ing what constitutes attestation there is no reason why 
English decisions should not be relied upon for cimiog to 
a conclusion as to what is meant by attestation under 
the Indian law. (Vol 3d) 1946 CM 168 (175) ; I L R 
(1944) 2 Cal 388. 

[2] Attesting is more than merely signing on the will. 
It means'signing a document for a particular purpose, the 
purpose being to testify to the signature of the execu- 
tant. If it is shown that a person put his signature on 
a document not with the intention of attesting or 
witnessing the signature of the executant but aho 
intuitu then such person cannot be deemed to ba an 
attesting witness although he may have seen the exe- 
cutant sign the deed and although he may have signed 
in the presence of the executant. Therefore, even if a 
person sees the testator sign and signs the will after 
seeing the testator sign and in the presence of the 
testator he would not be an attesting witness unless he 
puts his signature on the will ammo attestandi. 
(Vol 33) 1946 Cai 168 (171, 173) : 1 L R (1944) 2 
Cal 388 (Vol 23) 1935 Lah 367 (367). (Pecsons sign- 
ing will in xoken of coiibent can be held to be attesting 
witnesses if other conditions arc satisfied.) 

[3] Will must be attested by two or more witnesses 
each of whom has either seen testa or sign or affix his 
mark to will or has received peisonal acknowledgment 
of his signature or mark from testator. Besides this, it is 
necessary that each ot witnesses should sign will in 
presence of testitor. It is not essential that more than 
one Witness should bo present at one and same tima. 
(Vol 32) 1945 Lah. 3 (8, 9) : I L R (1944) Lah 495 (DB| 
^ (1881) 6 Cal 17 (19) iDB). (The two witnesses shall 
sign their names after the testator shall have signed 
ins name on the paper.)'i\VoI 12) 1923 Mad 861 (868), 
(Witnesses need not attest in each-other’s presence.) ® 
(Vol 2) 1915 Cal. 756 (757, 753] (DB) (Witnesses to a 
Will need not ba present at the same time.) 

[4] Where the attesting witnesses affixed their in- 
itials at the time of witnessing the execution of the 
will, it was held, to ba a sufficient attestation. (1892) 15 
Mad 261 (264) (DB). 

[5] Will is validly attested even either of two neces- 
sary attesting witnesses has merely affixed his mark to 
the will. (Voi 23) 1936 All. 578 (578): 58 All 1064 (EB) 
©{Vol 24) 1937 Bom 389 (391, 392) (DB). 

[But see (1885) 11 Cai 429 (432) (DB). (Case before 
the passing of General Clauses Act, 1897.)] 

[6] A will after having been executed but without 
having been signed by any attesting witnesses waa 

965 & 966 A. 
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Section 63 — Note 6 (contd,) 

deposited in a eoaled cover at the office of the Sub- 
Begistrrir — Aboot ten years later, the executant went to 
the Sub Kegistrar’s office, took out the will from tbe 
sealed cover and formally pr^pcnted it for registration 
as a will and admitted its execution in tbe presence of 
attesting witnesses and these witnesses as well as the 
execatant himself signed the document in proper places. 
Held that tbe above proceedings amounted to an at- 
testation of the will sufficient to satisfy the require- 
ments of S. 50. (Yol 1) 1914 Oudh 52 (60) (DB). 

[7] A pleader signed the endorsement of presenta- 
tion made on the cover as an identifier as required by 

8. 43, Registration Act. On the cover was a superscrip- 
tion in Oriya, signed by the testator where the testator 
said ‘I do execute this last will.’ Held, (Pei Kulwant 
Sahay J.) that the pleader could be considered as an 
attesting witness. (Contra Per Maepherson /.) — That 
the pleader was purely a witness to the deposit of the 
will, was not asked by the testator to attest his will and 
had no animus attestandi. (Yol 16) 1929 Pat 401 (403): 

8 Pat 419 (DB). 

[8] A will was executed by two executants who affixed 
their thumb impressions and against their thumb im- 
pressions one P signed on behalf of the executants. One 
K. signed tbe will as a scribe and he stated that he 
read over thecontents to the executants. He did not state 
under his signature that ha attested the signature of the 
executants. The signature of one L also appeared 
on tbe will, but his signature was from the pan of K. 
and there was a mark below it. There was no evidence 
that this mark was by L. He was dead before pro- 
ceedings were started in Court. Held, that the will 
was not properly attested. (Yol 28) 1941 Ptit 368 
(369) (DB). 

7. Scribe as attesting witness. — - fl] Scribe may 
be attesting witness to will but it must be shown that 
signature of scribe was put down for purpose of attest- 
ing document. (Yol 26) 1939 Cal 595 (596) (DB). 

3*. Endorsement by Registrar — [1] Where a 
will bore an endorsement by the Sub-Begistrar that 
the testatrix bad admitted execution of the will to him, 
the endorsement was also signed by the testatrix, 
marking her mark “by the pen of the scribe” : Held 
that the signature of Sub-Begistrar must he taken as an 
attestation and when so taken, the will must he held to 
be properly attested. (Yol 9) 1922 Pat 402 (404) : 1 Pat 
300 (DB). 

[See also (1885) 11 Cal 429 (433) (DB).] 

[2] Tbe Registrar who endorses on the cover con- 
taining the will but does not sign it, and copies the 
superscription and endorsement and signs tbe same In 
his Register No. 5 as required by S. 43, Registration 
Act, is not an attesting witness, (Yol 10) 1929 Pat 401 
(403) ; 8 Pat 419 (DB). 

9. ‘Has seen the testator sign.’~[l] Under tbe 
section, it is sufficient if attesting witnesses had clear 
view of testator at time of signing. They may not see 
that his fingers moved at the time. (Yol 7) 1920 Oudh 
87 (92) (DB) ^ (Yol 7) 1920 Oudh 96 (102) (DB). 

[2] Where at the time of signing will, testator and wit- 
ness were in different rooms and there was no evidence 
on the record to show one could have seen other when he 
was signing declaration .* Held that presumption cannot 
ho made that testator and witness were in visual pre- 


sence of each other while signing declarations. (Vol 15) 
1928 Oudh 258 (259) : 3 Luck 482 (DB). 

10. Personal acknowledgment of his signature. 
— [1} It is sufficient if testator makes attesting wit- 
nesses understand that piper v;hich they attest is his 
will though they do not see him sign it (1913) 15 
Bom L R 209 (216) (DB)>I-'(i84G} d Moo P C 419 (442), 
Cooper V, BoeUtt (1900) 27 Cal 169 (l7l) (DB). 

[2] A “personal acknowledgment” of execution need 
not necessarily be re.stricted to an express htatement to 
that effect, but may include words or conduct, or bothg 
on the part of the testator which may be construed 
unequivocally as such an acknowledgment. (Yol 14) 
1927 Mad 1054 (1056) : 50 Mad 927 (FB). 

11. Proof of execution and attestation. — [1] 
What the person propounding the will has gob to prove 
is that tbe will was duly and validly executed and that 
must he done by not simply proving that tbe signature 
on tho will was that of tbe testator but that tbe attes-* 
tations were also properly made as required by cl. (c). 

It IS not necessary to examine both or all the attesting 
witnesses but it does not follow therefrom that if one 
attesting witness only proves that tbe testator had 
acknowledged his signature to him, it is not necessary 
that the acknowledgment by the testator before tbe 
other attesting witness need be proved. All that it 
means is that if two witnesses had signed in each other’s 
presence, it is not necessary to examine both of them to 
prove that they had received the acknowledgment from 
the testator. But if, the attestations to tbe testator’s 
signature were not made at the same time, it is neces- 
sary to prove that both the persons who put down their 
attesting signatures on different occasions had done so 
on the acknowledgment of the testator. In such a case 
the will cannot bo admitted to proof on the evidence of 
only one of tbe attesting witnesses. (Yol 33) 1946 Bom^ 
12 (16, 17) (DB). 

[2] Where out of three only one attesting witness is 
available, the other two being dead, the fact that he 
may turn hostile does not excuse party producing docu- 
ment from duty of calling him. (Yol 19) 1932 Mad 148 
(160). 

[3] Every presumption will be made in favour of due 
execution and attestation in the case of a will regular 
on the face of it and apparently duly executed. (Vol 26); 
1939 Oudh 213 (222) (DB). 

[4] If a will does not show attestation memo but there- 
is signature of the testator at the foot and the sijbscnp- 
tionof two witnesses, then in the absence or death of the^ 
witnesses the first and the main presumption is that the 
testator signed in the joint presence of the witnesses and; 
that they subscribed in his presence. If in the presence 
of witnesses who were all present in the assembly the 
testator signed the will and the oiroumstances show 
that the witnesses must have put their signatures ia 
that assembly, the presumption arises that the will was 
duly executed. (1909) 10 Cal L Jour 499 (501) (DB). 

Section 64 — Note 1 

[1] A will was executed but not registered within 
one month as required by S. 13, Oudh Estates Act. 
Suhieqoeatly an addendum was made to it which 
referred to the will and explained it. The latter was 
duly executed, attested and registered. It was held that 
the former will, by virtue of S. 51, (now S. 64) formed 
the part of tbe later deed and was legally enforceable^ 
(1902) 25 All 121 (126) ; 30 Ind App 54 (PC). 
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GHAPTEE IV. 

Of PBiviiiEGEi) Wills. 

65. Any soldier being en-^ployed in an expedition or engaged in actual warfare, ^[or an air» 

Privileged wills. man so employed or engaged,] or any mariner being at sea, may, if he 

has completed the age of eighteen years, dispose of his property by a will made in the manner 
provided in section 66. Such wills are called privileged wills. 

Illustrations, 

(i) A, a medical officer attached to a regiment, is actually employed in an expediticn. He is a soldier actually 
employed in an expedition, and can make a privileged will. 

(li) A is at sea in a merchant- ship, of which be is the parser. He is a mariner, and, being at sea, can make 
a privileged will. 

(m) A, a sofdier serving in the field against insurgents, is a soldier engaged in actual warfare, and as such 
can make a privileged will. 

(iv) A, a mariner of a ship, in the course of a voyage, is temporarily on shore while she is lying in harbour. 
He is, for the purposes of this section, a mariner at sea, and can make a privileged will. 

(v) A, an admiial who commands a naval force, but who lives on shore, and only occasionally goes on board 
his ship, is not considered as at sea, and cannot make a privileged will. 

(v%) A, a mariner serving on a military expedition, but not being at sea, is considered as a soldier, and can 
make a privileged will, 

[1865— S. 52.] 

[a] Inserted by the Repealing and Amending Act, 1927 (X [10] of 1927), S. 2 and Sch. I. 

Mode of making, and rules 66. ( l) Privileged wills may be in writing, or may be made 

for executing, privileged wills. by word of mouth. 

(2) The execution of privileged wills shall be governed by the following rules: — 

(a) The will may be written wholly by the testator, with his own hand. In such case it 
need not ba signed or attested, 

(h) It may be written wholly or in part by another person, and signed by the testator. In 
such case it need not be attested. 

(c) If the instrument purporting to be a will is written wholly or in part by another per- 
son and is not signed by the testator, it shall be deemed to be his will, if it is shown 
that it was written by the testator’s directions or that he recognised it as his will. 

(d) If it appears on the face of the instrument that the execution of it in the manner 
intended by the testator was not completed, the instrument shall not, by reason of 
that circumstance, be invalid, provided that his non-execution of it can be reasonably 
ascribed to some cause other than the abandonment of the testamentary intentions 
expressed in the instrument. 

(e) If the soldier, ®'[aicmanl or mariner has written instructions for the preparation of his 
will, but has died before it could be prepared and executed, such instructions shall be 
considered to constitute his will. 

(f) If the soldier, ^[airman] or mariner has, in the presence of two witnesses, given 
verbal instructions for the preparation of his will, and they have been reduced into 
writing in his lifetime, but he has died before the instrument could be prepared and 
executed, such instructions shall be considered to constitute bis will, although they may 
not have been reduced into writing in his presence, nor read over to him. 

Section 64 — Note 1 (contd,) could be looked at if two conditions were satisfied, the 

[2] Where a deed poll of the same date is referred to first being that it must be clearly identified by the 

in the will but not for the purpose of making or so as description given of it in the will, and secondly in must 

to make its contents a part of the will it does not come be shown to have been in existence at the time when 

within this section. (1905) 29 Bom. 530 (564): 32 the will was executed; as witnesffes who were pr4- 
Ind App 142 (PC). sent at and attested the will had no recollection of 

[3] The testator of a will made three specific bequests seeing the schedule and could not give any explanation 

and gave the residue of his estate to his son and ap- iu regard to it, the document c^ld not be looked into 

pointed executors in the will. This will was written on iu this case, (1878) 3 App Cas 40i (414), Singlaton v, 

three sides of a sheet of paper and the signature and Tomlinson, 

attestation were at the bottom of the third side and the Section 65 — Note 1 

fourth side contained a schedule of the testator’s landed 

property and particulars of some personal property, it [1] A soldier under training cannot be said to be, in 
was signed by him but the signature was unattested, the absence of any other evidence, employed in an 

The question before the Court was whether in oonstru- expedition, or engaged in actual warfare. A will made 

ing the will and finding the meaning of the testator by him cannot be said to be a privileged will, within 

this schedule could be looked at : Held the document the meaning of S. 65. (Vol 33) 1946 Oudh 73 (74). 
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(g) The soldier ^[airman] or mariner may make a will by word of mouth by deoiaripg 
his intentions before two witnesses present at the same time, 

(h) A will made by word of mouth shall be null at the expiration of one month after the 
testator, being still aliye, has ceased to be entitled to make a privileged will. 

[1865-~S. 53.] 

[a] Insirt&d by the Eepealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sob. L 

CHAPTEE V. 

Of the Attestation, Eevocatjon, Altebation and Eevivad of Wilds. 

67. A will shall not be deemed to be insufficiently attested by reason of any benefit thereby 
Effect of gift to given either by way of bequest or by way of appointment to any person attest- 
attesting witness. ing it, or to his or her wife or husband; but the bequest or appointment shall be 
void so far as concerns the person so attesting, or the wife or husband of such jeison, or any 
person claiming under either of them. 

Explanation, — A legatee under a will does not lose his legacy by attesting a codicil which 
confirms the will. 

[1865— S. 54.] 

Witness not disqualified No person, by reason of interest in, or of his being an executor 

by interest or by being of, a wuil, shall be disqualified as a witness to prove the execution of the 
executor. or to prove the validity or invalidity thereof. 

[18G5— S. 55] 

69. Every will shall be revoked by the marriage of the maker, except a will made in exercise 
Bevocation of will of a power of appointment, when the property over which the power of 
by testator's marriage, appointment is exercised would not, in default of such appointment, pass to 
his or her executor or administrator, or to the person entitled in case of intestacy. 

Explanation . — Where a man is invested with power to determine the disposition of property 
of which he is not the owner, he is said to have power to appoint such property. 

[18G5-S. 56.] 


Section 67 — Note 1 

[1] The reason for the prohibition contained in this 
section IS not the imoompetency to give evidence on the 
ground of interest which has ceased both in 3'Jngland 
and India to be a disqualification but it is the suspicion 
or rather the chance of possible collusion which is 
favoured by the prospect of benefit. The extension of 
the prohibition to the wife seems to rest on the unity of 
interest or temptation between the husband and wife. 
(1879) 4 Mad 244 (246). 

[2] By S. 19, Oudh Estates Act, 1869, this section 
has been made applicable to all wills and codicils made 
by any Taluqdar in Oudh, (YoU2) 1925 Oudh 465 (466, 
466) (DB). 

[3] Section 15, Wills Act (1 Vic. 0. 26) strikes at 
beneficial legacies but does not aficefc those where the 
legatee is a trustee for the purpose of directing their dis- 
position. (1868) 6 Eq 69 (74), Gr&sswell v, Cressmll. 

[4] A bequest to an attesting witness is void whether 
or not the attestation of the witness is indispensable to 
the validity of the will. (1882) 4 Mad 244 (245, 246). 

[5] Father making will and calling sons to sign it as 
token of consent to avoid quarrels among themselves — 
Sons, so signing, do not sign as attesting witnesses, 
{Vol 14) 1927 P. C. ^48 (249) : 52 Ind. App. 1 : 2 Luck 
640 (PC). ((Vol 12) 1925 Oudh 465 Affirmed.)©(Vol 15) 
1928 Oudh 67 (76). (The mere fact that the word *‘gaw 
ashud" appears above their signature does not make 
them attesting witnesses.) 

ISee also (Vol 16) 1929 Oudh 494 (607) : 5 Luck 805 
(DB). (Acceptance of the will shown by the signature 
on it does not involve voidness of bequest in favour of 
the signing legatee.)] 


' [6] A presumption -that the witnesses signed as 

attesting witnesses created by the position of the signa- 
ture can be rebutted by parole evidence as to what 
actually occurred at the time of putting the signatures. 
(Vol 14) 1927 P C 248 (250) : 52 Ind App 1 : 2 Luck 
640 (PC). 

[7] Attesting witness taking no benefit under a devise 
at the time of attesting it but subsequently marrying a 
devisee under it — Marriage held, did not desirov the 
validity of the devise. (1881) 6 Q BD Sll (812), Thorpe 
V. Bestwich, 

[8] Bequest to son of an attesting witness Indepen- 
dently and not as person claiming under the attesting 
witness is not void. Section 67, has no application. 
(Vol 24) 1937 Lah. 292 (294), 

Section 69 — Note 1 

[1] The rule of the English law which makes a 
woman’s will null and void on her marriage is part of 
the matrimonial law and not of tLe testamentary law. 
(1900) LB 1900 PD 211 (240), LouUalanY. Lomtalan* 

[2] An ante-nuptial will executed fay a woman hav- 
ing a foreign domicil where marriage does not revoke 
a wili^ is not revoked by the acquisition of an English 
domicil by the woman and her husband subsequent to 
their marriage. (1904) L B 1904 P B 269 (272, 278), 
J eanne Thedora Groos, 

[3] A will is revoked by a second marriage even in 
cases where a second marriage is lawful e.g,, in the ease 
of Jews. (1876) 1 Cal 148 (149). 

[4] Decree absolute for divorce was obtained by A and 
B in India on 27’'11“1879. B went to England and 
there married with G on 8-2-1880—0 executed a will on 
6-2*188()— 0 and B again went through a second form 
of marriage on 2-4-1881 — Held that as the marriage 
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70. No unprivileged will or codicil, nor any part thereof, shall be revoked otherwise than by 
Revocation of Hiarriage, or by another will or codicil, or by some writing declaring an intention 
unprivileged will to revoke the same and executed in the manner in which an unprivileged will is 
or codicil. hereinbefore required to be executed, or by the burning, tearing or otherwise 

destroying the same by the testator or by some person in his presence and by his direction with the 
intention of revoking the same. 

Illustrations, 

(i) A bas made an unprivileged will. Afterwards, A makes another unprivileged will which purports to 
revoke the first. This is a revocation. 

(ii) A bas made an unprivileged will. Afterwards, A, being entitled to make a privileged will, makes a 
privileged will, which purports to revoke his unprivileged will. This is a revocation. 

[1865-S. 57.] 


Section 69 — Note 1 {conid.) 

celebrated on 3*2-1880 was within 6 months of the 
date of divorce decree and was invalid as it offended 
the Indian Divorce Act IV [4] of 1869 and the will was 
revoked by the subsequent marriage celebrated on 
2-4-1881. (1890) 15 P D 152 (156), Warier v. 
Warier, 

[5] Where in a will made by a father there was, first of 
all a settlement on each daughter of the income of her 
share during her life, with remainder to her children 
or the other grandchildren of the testator as the lady 
should appoint and that for the moment as each share 
was so settled, the trusts in default of appointment 
were not declared but there was a clause that T have 
all my residuary estate that may not hereby or here- 
under be efiectually disposed of’. One of the daughters 
made a will in respect of her share whereby she created 
a trust in favour of her son. Subsequently she married 
again ; Held that as the property, in default of appoint- 
ment, could not have passed to the daughter’s heirs etc., 
the will made by the daughter was not revoked by 
her second marriage. (1921) 2 Ch 1 (5), Trustee v. 
Fearce* 

[6] Frenchwoman residing in England and making a 
will— Subsequent to the making of the will she marrying 
a French who came to England from France to escape 
from punishment in bis country — Both husband and 
wife carrying a laundry business in England and invest- 
ing sums in it — The husband returning to France after 
nearly twenty years : Held that the Frenchman acquired 
an English domicil and the ante-nuptial will was revo- 
ked by the French woman’s marriage as the English 
Jaw governed the matrimonial property. (1900) LR (1900) 
P D 211 (240), Loustalan v. Loustalan. 

SECTION 70 — SYNOPSIS 

1. Another will or codicil — Revocation by. 

2. *‘Some writing.” 

3. Tearing of will— Effect. 

4. “Otherwise destroying.” 

5. Destruction of will by third party. 

6. Intention to revoke — Evidence of. 

7. Loss of will — Presumption arising from. 

8. Burden of proving revocation. 

1. Another V;i11 or codicil — Revocation by. — 
[1] Execution of wills on difierent dates — Subsequent 
instrument not professing to be a codicil but is adequate 
to the disposition of entire property. Subsequent instru- 
ment can be held to supplant prior instrument. (Vol 5) 
1918 Mad 759 (762, 763) (F B). 

[2] Will and codicil made — Subsequent revocation 
of will — Codicil cannot be deemed an integral component 
of the will and the mere fact of the revocation of the 
will cannot operate to revoke the codicil. (Vol 9) 1922 
Cal 182 (184) (D B) * (1873) 16 Eq 19 (23), Farrer v. 
St, Catharine's College Cambridge ^ (1870) 2 P and D 
78 (80), 1% the Goods of Savage, 


[3] Where a testator authorised by his will his wife 
to adopt a son after his death and he made a second 
will which was silent as to the power *. Held, that the 
power to adopt contained in the earlier will was un- 
afiected. (Vol 2) 1915 P G 37 (39) : 43 Ind App 20 : 39 
Mad 107 (P C). 

[4] An alternative inconsistent subsequent disposi- 
tion which is not valid or efieotual in itself, does not 
revoke an earlier disposition of the same property. 
(Vol 2) 1915 P C 37 (39) : 43 Ind App 20 : 39 Mad 107 
(P C). 

[5] A Hindu testator executed three testamentary 
documents. By the first he divided his whole property 
equally among his six sons. By the second document 
he established a common cutcherry, the managers of 
which were to look after their estates even after the 
sons have attained majority and to distribute profits 
among the sons according to their shares. By a third 
document the sons were deprived from getting personal 
possession and restrictions as to alienation were imposed 
upon them : Held that the restrictions contained in the 
second and third document were invalid and inopera- 
tive as they barred the sons’ right to claim possession 
and therefore, the first will remained unaSected by the 
subsequent wills. (1888) 15 Cal 409 (421) ; 15 Ind App 
37 (PC). 

2. “Some writing — [1] There can be no clearer 
evidence of revocation of will than a statement made by 
the testator himself in a registered document that he 
has cancelled' the will, whether the document itself 
operates as cancellation or not — Section^^TO does not 
apply to this revocation and the formalities required 
thereby also have no application. (Vol 33) 1946 Oadh 
223 (224) (DB). 

3. Tearing of will — Effect. — [1] Writing of word 
“cancelled” on will with date and signature by testator 
accompanied with tearing of will partially revokes will 
completely. (Vol 3) 1916 Cal 400 (403) (SB). 

[2] Where a will professed to be executed under seal 
and was published and attested as a sealed instrument, 
when the seal was torn ofi it ceased to be the instru- 
ment which the testator professed to execute and to 
publish to the attesting witnesses and through them to 
the world. (1858) 3 H & N 341 (506), FnceY. Powell, 

4. “Otherwise destroying.” — [1] A very strict in- 
terpretation has been put upon the words “otherwise 
destroying.” There must be an act of destruction and 
mere symbolical destruction is not sufficient. The des- 
truction must be destruction with an intention to re- 
voke and by some method ejusdem generis with those 
described in that proviso in the section. Both under 
the English and Indian Statute Law, cancellation ap- 
pears to have ceased to be one of the ordinary modes of 
revocation. (Vol 15) 1928 Bom 194 (197) : 52 Bom 653. 
(Where the testatrix had drawn two cross-lines on the 
first page of the will and wrote words. “This will is 
cancelled,” but otherwise the will was intact Held, 
that the will could not be held to have been revoked ) 
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71 . No obliteration, interlineation or other alteration made in any unprivileged will after the 
Effect of obliteration, execution thereof shall have any effect, except so far as the words or 
Bterlmeation or altera- meaning of the will have been thereby rendered illegible or undiseernible, 
tion in unprivileged will, unless suoh alteration has been executed in like manner as hereinbefore is 
required for the execution of the will ; 

Provided that the will, as so altered, shall be deemed to be duly executed if the signature of 
the testator and the subscription of the witnesses is made in the margin or on some other part of 
the will opposite or near to such alteration, or at the foot or end of or opposite to a memorandum 
referring to such alteration, and written at the end or some other part of the will. 

[1865-.S. 58.] 


Section 70 — Note 4 (contd.) 

[2] The two elements which constitute revocation 
under this section are, (1) intention and (2) some out- 
ward act or symbol of intention. A defacement, oblitera- 
tion or destruction without the ammo revocandi is not 
sufficient. Neither is the intention, the animo revocandt, 
sufficient unless some act of obliteration or destruction 
is done. (Vol 3) 1916 Cal 400 (403) (SB). 

[3] Codicil written at foot of will— Testator revoking 
will by striking ofi his signature to the will but keeping 
the codicil intact — Proof of testator’s wish to die in- 
testate— Testator’s intention, held was to revoke both 
will and codicil. (1883) 8 P. D. 169 (170), In the goods 
of Bleckley. 

5. Destruction of will by third party. — [1] Ver- 
bal authority to third party to destroy will is sufficient 
to constitute revocation. (1878) 3 Cal 626 (643) : 4 
Ind App 228 (PC), 

6. Intention to revoke— Evidence of. — [1] If 
under S. 70, an expression of an intention by the tes- 
tator to revoke the will is sufficient the statement by 
the testator in a subsequent registered document that 
he has actually cancelled the will is in itself sufficient 
to express such intention, (Vol 33) 1946 Oudh 223 (225) 
(DB). 

[2] It is true that no particular formality is neces- 
sary under the law in the mofussil for showing an in- 
tention to revoke a will, but when an inference in favour 
of revocation is asked to be drawn from the conduct of 
the testator, the conduct must be suoh as to show that 
his mind Was directed to the question whether the will 
was to remai# in force or not and his conduct proceeded 
on the footing that the will was no longer to be in 
force. (Vol 24) 1937 Mad 26 (26) (DB), 

[3] Making various gifts during life time of part of 
the property included in the will does not amount to 
revocation of the will. (Vol 15) 1928 Lab 934 (935). 

7. Loss of will— Presumption arising from. — 

[1] That if a will, traced to the possession of the de- 
ceased, and last seen there, is not forthcoming on his 
death, it is presumed to have been destroyed by him- 
self and that presumption must have effect unless there 
is sufficient evidence to repel it, (1836) 1 Moo P G 299 
(302), Anna Maria Welch d Lucy Allenwelch v. 
Nathaniel Phillips ^ (Vol 1) 1914 Cal 365 (367) 
(DB). 

[2] Eevocation— Presumption of destruction of will 
from non-tracing after possession of testator must be 
applied cautiously, (Vol 2) 1915 P G 111 (112): 1915 
Pun Ee No. 93 (PC). 

[3] The onus of rebutting the presumption of revo- 
cation lies on party propounding the will. (1836) 1 Moo 
P C 299 (302), Anna Mana Welch and Lucy Allen 
Welch V. Nathaniel Phillips. 

8. Burden of proving revocation. — [1] When 
the due execution of will is proved in the manner re- 

by lawj it lies upon the objector to plead and 
l»0®ation. If revocation is not pleaded, then the 


Court will not presume revocation from the fact that 
the will is not forthcoming. (Vol 1) 1914 Cal 365 (368) 
(DB) ^ (1870) 2 P & D 172 (176), Bmson andSankey 
V. Benson. 

Section 71 — Note I 

[1] Section 71 applies to wills and codicils. (’34) 
1934 Mad W N 357 (360) (DB). 

[2] The rule of the English law that a will with false 
attestations is void for all purposes when applied to 
Hindus does not go beyond this that the alteration in 
a will renders it invalid as the foundation of a suit by 
the party who has altered it or in whose custody it 
was when altered but that it does not render the in- 
strument void for all purposes and the altered instru- 
ment may be used as proof of some right or title created 
by, or resulting from, its having been executed. (1884) 7 
Mad 302 (303) (DB). 

[3] This section applies only to alterations made 
after the execution of the will. Where the alterations 
made are unattested and the intention of the will is 
clear even without them and is not affected by them 
will as it originally stood without the unattested altera- 
tions will be admitted to probate. (1913) 19 Ind Gas 692 
(693) (DB) (Lah)‘J'(1844-46) 4 Moo PC 419 (453):13 EE 
365, Cooper V. Bockett^^ol 8) 1921 Cal 677(686): 47 Cal 
1043 (DB). (Unattested alterations in will are presumed 
to be made subsequent to execution of will — Unless pre- 
sumption is rebutted probate will be granted of original 
wilL)>J*(1892) 16 Bom 652 (655, 656) (DB). (Do.) 

[4] T executing a will in 1894— In 1901 T handing 
over a copy of that will with various pencil alterations 
to W for custody — T by codicil confirming the copy- 
will as altered by him in pencil — Section 71 held did 
not apply aS the alterations were made before the exe- 
cution of the will and probate was granted of the copy- 
will with pencil alterations. (1902) 29 Cal 311 (313). 

[5] Blank spaces in the body of a will do not them- 
selves make the will invalid. (1892) 16 Bom 652 (655) 
(DB). 

[6] Where the will appears to have been drawn up 
with great care and attention, and the Court has every 
reason to feel certain what the intention of the testator 
was on the day of execution, and the Court has no 
satisfactory information that the subsequent pencil 
alterations which the testator, in the wanderings of 
illness may have projected, were anything more than 
transient and deliberative, the Court should pronounce 
for the will without the pencil alterations. (1828) 1 
Hagg 490 (498) : 162 E R 665, Edwards v. Astley. 

[7] If there be any blemish in the deed by erasure 
or interlineation, the deed ought to be proved though 
it were above thirty years old, by the witnesses, if liv- 
ing, and if 'they be dead, by proving the hand of the 
witnesses, or at least one of them, and also the hand of 
|be party, to encounter the presumption arising from 
the blemish of the deed and this ought more especially 
to be done, if the deed impute a fraud. (1844-46) 4 
Moo P C 419 (451) : 13 E R 365, Goopet v. BocketL 
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72. A privileged will or codicil may be revoked by the testator by an unprivileged will or 
Kevocatioaof codiciJ, or by any act expressing an intention to revoke it and accompanied by 

privileged will such formalities as would be sufficient to give validity to a privileged will, or by 
□r codicil. the burning, tearing or otherwise destroying the same by the testator, or by some 
person in his presence and by his direction, with the intention of revoking the same. 

Explanation. — In order to the revocation of a privileged will or codicil by an act 
accompanied by such formalities as would be sufficient to give validity to a privileged will, it is 
not necessary that the testator should at the time of doing that act be in a situation which entitles 
Mm to make a privileged will. 

[186.3-.S. 59.] 

73. (1) No unprivileged will or codicil, nor any part thereof, which has been revoked in any 
Hevival of un- manner, shall be revived otherwise than by the re-execution thereof, or by a 

privileged will. codicil executed in manner hereinbefore required, and showing an intention to 
revive the same. 

(2) When any will or codicil, which has been partly revoked and afterwards wholly revoked, 
is revived, such revival shall not extend to so much thereof as has been revoked before the revoca- 
tion of the whole thereof, unless an intention to the contrary is shown by the will or codicil. 
[1865--S. 60] 

CHAPTER VI. 

Op the Consteuction op Wilds. 

74. It is not necessary that any technical words or terms of art be used in a will, but only 
Wording of will, that the wording be such that the intentions of the testator can be known 

therefrom. 

[1865-S. 61] 


Section 72~Note 1 

[1] Where will is not a privileged will, S. 72 cannot 
apply to it. (Vol 26) 1939 Oudh 213 (221) (DB). 

Section 73 — Note 1 

[1] The effect of confirming a will by codicil is to 
bring the will down to the date of the codicil and to 
"■efiect the same disposition of testator’s property as 
would have been effected if the testator had at the date 
of the codicil made a new will containing the same dis- 
positions as in the original will but with the alterations 
introduced by the codicil. (Vol 18) 1931 P C 307 (308) 
(PC) ^ (1904) 1 Ch. 726 (734), Lowther v. Frasher. 

[2] A codicil duly made to pass a testator’s real esta- 
tes amounts to a republication of the will so as to make 
the will bear date with the codicil and to affect all the 
lands the testator had at the time of the making of the 
codicil. (1893) 1 Ch. 101 (110, 115), Dudley v. Cham- 
Sion, 

SECTION 74 — SYNOPSIS. 

1. Construction of will — General principles. 

2. Technical words — Interpretation of. 

3. Construction of wills by Hindu. 

1. * Construction of will— General principles. 

[1] AUliough the cardinal rule in the construction 
of wills is to give effect to the intention of the testator, 
the duty of the Court is to discover not what the testa- 
tor meant but what is the meaning of bis words. (1910) 
11 Cal L Jour 481 (474) (DB) •i* (1881) 18 Ch D 531 
(542), Smith v. Lucas. (One must consider the mean- 
ing of the words used and not what one may guess to 
be the intention of the parties.) 

[2] Clear and unambiguous dispositive words are 
not to be controlled or qualified by any general expres- 
sion of intention. Technical words or words of known 
legal import must have their legal effect even though 
the testator uses inconsistent words, unless those in- 
consistent words, 'are of such a nature as to make it 
perfectly clear that the testator did not mean to use* 
the technical terms in their proper sense. (1897) 24 
<3al 834 (846) : 24 Ind App 76 (PC). 


[3] The sound principle of construction is that 
where the language of a will is clear and consistent, it 
shall receive its literal construction unless there is some- 
thing in the will itself to suggest departure from it. 
(1896) 18 Mad 347 (358) ; 22 Ind App 119 (PC). 

[4] Where there has been a devise or bequest of all 
a man’s property, the generality of the disposition has 
not been held to be cut down unless the intention that 
it should be so cut down is clear. (1908) 31 Mad 283 
(306) (DB). 

[5] In the case of transfer by gift, a benignant con- 
struction is to be used and that if the real meaning of 
the document can be reasonably ascertained from the 
language used, though that language be ungrammatical 
or untechnical or mistaken as to name or description or 
in any other manner incorrect provided it sufficiently 
indicates what was meant, the meaning shall be en- 
forced to the extent and in the form which the law 
allows. (1872) 18 Suth W R 359 (364) ; Ind App (Sup) 
47 (PC). 

[6] A testator cannot, by the use of mere negative 
words unaccompanied by any effective disposition of 
property, alter the course of the law. (1880) 4 Bom 537 
(543) (DB). 

[7] Where a testator, in one part of his will, has reci- 
ted that he had given a legacy to a certain person but 
it does not appear that any such legacy was given, the 
Court takes the recital as conclusive evidence of an in- 
tention to give by the will and fastening upon it, gives 
to the erroneous recital the effect of an actual gift, 
(Vol 22) 1935 Cal 788 (791) (DB), 

[8] Testator, after giving his wife a life* estate in his 
property by will authorised her to draw upon “current 
deposit accounts” for her maintenance and for working 
and maintenance of the property as “she may require**" 
the words “as she may require” were held to mean as 
may be necessary and not as she may think fit, (1908) 
31 Mad 283 (307) (DB), 

2. Technical words — Interpretation of.— [1] A 
testator who writes his own will and is not a lawyer Is 
not, in all eases, to be held to have rightly apprehended 
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758 For the purpose of determining questions as to what person or what property is denoted 
Inquiries to determine by any words used in a will, a Court shall inquire into every material 
questions as to object or sub- fact relating to the persons who claim to be interested under such will 
^ ’ the property which is claimed as the subject of disposition, the circum- 

stances of the testator and of his family, and into every fact a knowledge of which may conduce 
to the right application of the words which the testator has used. 

Illustrations. 

(«) A, by bis will, bequeaths 1,000 rupees to bis eldest son or to bis youngest grandchild, or to bis cousin, 
Mary, A Court may make inquiry in order to ascertain to what person the description in the will applies, 

{n) A, by his will, leaves to B ‘*my estate called Black Acre.” It may be necessary to take evidence in order 
to ascertain what is the subject-matter ot the bequest; that is to say, wbat estate of the testator’s is called 
Black Acre. 

{ii%) A, by his will, leaves to B “the estate which I purchased of 0.” It may be necessary to take evidence in 
order to ascertain what estate the testator purchased of C. 

[1865--S. 62.] 


Section 74— Note 2 (contd,) 

the meaning of technical words which he may have 
used on the occasion of making his will; but a testator 
who uses words which have an intelligible conventional 
meaning is not to be held as having used the words 
with any other meaning unless the context of the in- 
strument shows that he intended to do so. (1894) 1894 
App Gas 310 (313), Ha?nilton v. Ritch%e. 

[2] Technical words shall have their legal effect, un- 
less, from subsequent inconsistent words, it is very 
clear that the testator meant otherwise. Technical 
terras or words of known legal import should have their 
proper legal effect attributed to them, although the 
testator uses inconsistent terms or gives repugnant and 
impossible directions. To deprive the technical words 
of their appropriate sense, there must be sufficient to 
satisfy a judicial mind that they were meant by the 
testator to be used in some other sense, and to show 
what that sense is. (1913) 1 Ch. 552 (557), Evans -v. 
Noton, 

[3] The words “enjoy with son, grandson and so on 
in succession” are frequently used in Hindu wills and 
they have acquired the force of technical words convey- 
ing a heritable and alienable estate. (1897) 24 Cal 834 
(849) : 24 Ind App 76 (PC). 

[4] Testator bequeaths property to bis wife by a will 
which provides “in trust and for her maintenance and 
support during her life” and appoints her his sole ad- 
ministratrix — Held, on construction that in using the 
words “in trust” the testator intended that she should 
©njoy the income of the property for life but that 
she should not be entitled to deal with the corpus. 
(1908) 31 Mad 283 (304) (DB). 

[5] Indenture deed settling income of property on 
some person for life and giving him power of appoint- 
ment. On default of appointment, upon trust and for 
the use of said trustees absolutely to be expended and 
used by them for such charitable purposes as they may 
think fit. Held on construction that having regard to 
the phrase following the word “absolutely” it cannot be 
said that the deed conferred an unfettered and unlimi- 
ted interest on the persons designated as trustees. 
(1905) 29 Bom 375 (385) (DB). 

3. Construction of wills by Hindu [1] The 

nature and extent of the testamentary disposition by 
Hindus is not governed by any analogy to the law of 
England. (1866) 10 Moo Ind App 279 (308) (PC). 

[ 2 ] In construing the will of a Hindu it is not im- 
proper to take into consideration what are known to be 
the ordinary notions and wishes of Hindus with respect 
to the devolution of property, It may be assumed that 
, a Hindu generally desires that an estate, especially an 
'j l^o^g tral estate, shall be retained in his family and it 
that a Hindu knows that, as a general 
woinen do not take ‘absolute estates 


of inheritance which they are enabled to alienate. (1811) 
2 Ind App 7 (14, 15) (PC). 

[3] Where the will of a Hindu testator among other 
things provided “If both the daughters have issue they 
shall divide the properties equally. Those who have no 
issue shall enjoy the income for their lives and those 
who have issue shall enjoy the whole property.” Held^ 
on construction, that the words “have issue” showed that 
the testator contemplates the existence of those having 
issue and the words did not mean those who “leave 
issue.” Therefore one of the daughters who bad a son 
born to her but who predeceased her, took his share 
absolutsly and the share did not go over to her sister 
on her death. (1895) 18 Mad 347 (358): 22 Ind App 
119 (PC).^ 

[4] Will of a Hindu father— Gift to daughter’s and 
their respective sons and in the event of one of th® 
daughters dying without leaving any male issue survi- 
ving, then the share of the deceased daughter is to go 
to the surviving daughter and her sons to the exclusion 
of female issues in both eases— The intention of the 
testator is to exclude daughters’ daughters and the 
daughters take only a woman’s estate. (1908) 35 Cal 
896 (902) : 35 Ind App 118 (PC). (Principle in (1874-75) 
2 Ind App 7 followed.) 

[5] Where a Hindu, in a document of a testamen- 
tary character, after stating that the property was 
ancestral recites the death ot hia son, his own wife and 
further states : “Only D. K. widow .... of my decea- 
sed son .... who too, excepting her two danghtens . , . 
has no other heirs, is my heir”. And further he goes 
on to say “except D. K. none other is nor shall he my 
heir and malik”, “Further more to the said D. K. too, 
her two daughters .... together with their children, 
are and shall be heir and Mahk”. Held, that the will 
should be construed as meaning that D, K, should take 
not an absolute estate but an estate subject to her 
daughters succeeding her in that estate. (1874-75) 2 
Ind App 7 (15) (PC). 

[6] Deed purporting to be a deed of permission to 
adopt — Deed registered in life-time of its maker - Deed 
not containing any words of devise —Maker of deed not 
having any intention to dispose of his estate by it — 
Deed held did not amount to will. (1866) 10 Moo Ind 
App 279 (309) (PC). 

Section 75 — Note 1 

[1] Even if the principle of S. 75 is to be applied to 
Hindu wills, it cannot he applied to a will executed im 
the mofussil to which the Hindu Wills Act does not 
apply, (Vol 13) 1926 Mad 492 (493). (Will before 1927.) 

[2] In all cases it is the primary duty of a Court to 
ascertain from the language of the testator what were 
his intentions and in so doing they are entitled and 
hound to bear in mind other matters than merely the- 
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16, (1) Where the words used in a will to designate or describe a legatee or a class of legatees 
Misnomer or misdes- Sufficiently show what is meant, an error in the name or description shall 
eription ot object. prevent the legacy from taking effect. 

(2) A mistake in the name of a legatee may be corrected by a description of him, and a 
mistake in the description of a legatee may be corrected by the name. 

Illustrations, 

(i) A bequeaths a legacy to “Thomas, the second son of my brother John.” The testator has an only brother 
named John, who has no son named Thomas, but has a second son whose name is 'Wiiiiam. William will have 
the legacy. 

(u) A bequeaths a legacy “to Thomas, the second son of my brother John.” The testator has an only 
brother, named John, whose first son is named Thomas, and whose second son is named William. Thomas will 
have the legacy. 

The testator bequeaths his property ‘‘to A and jB, the legitimate children of C.” G has no legitimate 
child, ^ but has two illegitimate children, A and B. The bequest to B and A takes effect, although they are 
illegitimate. 

(^w) The testator gives his residuary estate to he divided among “my seven children” and, proceeding to * 
enumerate them, mentions six names only. This omission will not prevent the seventh child from taking a share 
with the others. 

(v) The testator, having six grandchildren, makes a bequest to “my six grandchildren” and, proceeding to 
mention them by their Christian names, mentions one twice over omitting another altogether. The one whose 
name is not mentioned will take a share with the others. 

('u^) The testator bequeaths “1,000 rupees to each of the three children of A.” At the date of the will A has 
four children. Each of these four children will, if he survives the testator, receive a legacy of 1,000 rupees. 

[1865-8. 63.] 


Section 75 — Note 1 fco?itd,) 

words used. They must consider the surrounding cir- 
cumstances, the testator’s position, his family relation- 
ships, the probability that he would use words in a 
particular sense and many other things including in- 
fluences and aims arising from the race and religious 
opinions of the testator. But all this is solely as an 
aid to arriving at a right construction of the will and 
as soon as it is settled, the duty of the Court is to carry 
out the intentions as expressed and none other. (’14) 
37 Mad 199 (221, 222) : 41 Ind App 51 (P C) (’13) 
24 Mad L Jour 418 (422) (DB). 

[3] That the native testators should be ignorant of 
the legal phrases proper to express their intentions or 
of the legal steps necessary to carry them into effect 
is one of the most important “ surrounding circum- 
stances” yphich the Court must bear in mind and it is 
justified in refusing to allow defects in expression to 
prevent the carrying out of the testator’s true intentions. 
(’14) 37 Mad 199 (222, 223) ; 41 Ind App 51 (P C). 

[4] Courts should not enter into an enquiry regard- 
ing external circumstances to gather the intention of the 
testator when the language of the document is clear. 
(Vol 5) 1918 Mad 759 (763) (EB) (’10) 12 Bom L B 
863 (865) ^ (1867) 3 Ch App 420 (424), Eensman v. 

yer, 

[Bee also (1902) 1902 App Gas 1 (10, 11), Higgins v. 
Dawson. (Extrinsic evidence cannot be admitted to 
enable the Courts to construe a difficult will where the 
words themselves require no interpretation, but the 
difficulty is only m the construction of the sentence in 
which the words occur.)] 

[5] It is not proper to admit extrinsic evidence of 
testator’s intention in a case in which the difficulty 
created by the use of a particular expression can be 
solved by adopting a construction bespeaking a rea- 
sonable and probable intention and rejecting that which 
indicates an intention unreasonable, capricious and in- 
consistent with the testator’s views as evidenced by his 
conduct and by the dispositions of will which are not 
open to controversy G(’88) 16 Cal 725 (749) : 15 Ind 
App 127 (P 0). (Testator, a taluqdar leaving two 
childless widows beqeathing to “Maharani Sahiba” his 
entire estate and giving power to the same to adopt a 
son to him : Held no extrinsic evidence was admissible 


to show whether the testator referred to elder widow or 
both — Abbott v. Middelton, (1858) 7 H L C 389, Foil) 

[6] Hindu testator had a son J by Mahomedan wife, 
J was brought up as a Hindu and married a Hindu 
lady from whom he bad a son B. J also had four sons 
by his Mahomedan mistress. The testator’s will pro- 
vided “tj, though illegitimate, be being my son it is in- 
cumbent on me to provide for him and his (aulad) issue 
and that certain amount should be paid to him and his 
(aulad) issue for generation after generation so long as 
the family of / and his (aulad) issue remain in exis- 
tence”: Held the construction and evidence that the 
word “aulad” meant only legitimate children and that 
intention of testator was to treat J’s marriage with 
Hindu lady as valid and the issue of that marriage as 
legitimate issue. (’14) 36 All 101 (122, 123) : 41 Ind 
App 1 (P C). 

[7] Testator adopting Testator executing a docu- 
ment which provided “I place all my property in the 
possession of my wife to be enjoyed by her during her 
life time and to fappropriate the profits therefrom but 
she is not to sell the property and after her death the 
estate is to devolve on B — B giving consent to the deed”: 
Held^ on considering the instrument together with 
the surrounding circumstances which are proper to be 
regarded, that it was m the nature of a family settle- 
ment which gave to the testator’s wife an estate for life 
and not a widow’s estate and to Ba vested remainder on 
her death. (’76) 1 Cal 104 (104) : 2 Ind App 256 (PC). 

[8] Where a testator directed that a certain pecuni- 
ary legacy be entrusted to one H to be disposed of by him 
m accordance with instructions given by testator to one 
of his trustees and that his share in a certain company 
be transferred to the person whose name will be dis- 
closed by H and the intended beneficiary filed a suit 
praying that H might be ordered to disclose the trust : 
Held that a parol evidence was admissible to prove the 
trust. (Yol 2) 1915 Bom 10 (14) : 40 Bom 1. 

Section 76 — Note 1 

[1] The distinction between what is description only 
and what is the reason or motive of a gift or bequest 
may often be very fine, bub it is a distinction which 
must be drawn from a consideration of the language 
and the Surrounding circumstances. (’85) 11 Cal 463 
(484) : 12 Ind App 72 (P C). 
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When words may be 77» "Where any word material to the full expression of the meaning 

supplied. has been omitted, it may be supplied by the context. 

Illustration. 

The testator gives a legacy of “five huodred” to his daughter A and a legacy of “five hundred rupees*’ to his 
daughter H, A will take a legacy of five hundred rupees, 

[1865 ™.S. 64.] 


Section 76-^Note I (c\ntd.) 

[2J There is a maxim that names shall prevail against 
an error of demonstration. But it must first be shown 
that there was an error of demonstration and the rule 
does not apply till it was shown. But there is no pre- 
sumption in favour of the name more than of the 
demonstration. (1660) 8 H L C 172 (179), Drake v. 
Drake. 

[6] Extrinsic evidence as to testator’s intention is 
admissible when the description in the will is equally 
applicable to two or more persons but imperfectly des- 
criptive of each of them. (1916) 1 Oh 461 (465), Cant 
V. Johnstone. 

[See also (1908) 2 Oh 111 (116), King v. Winn, 
(Testator possessing 25 shares in S and W Bank- 
Testator having shares in no other bank — Testator 
bequeathing 25 shares in W and S bank — S and 
W bank’s absorption into Barley and Co., bank — No 
new acquisition of shares in larger Company by testator 
— Evideece, held was admissib'o to explain the slip in 
the description of the banking company.)] 

[4] Bequest to B whom the testator referred to as 
“his wife’* Though marital tie between B and the tes- 
tator was motive of bequest yet if it was not proved 
bequest can be treated as made to B as persona desig- 
mta. {Vol 17) 1930 Lab 830 (832) (DB). 

[6] T, by first will settling his property on his 
aurasa son K — Second and third will confirming his 
intention to give his property to his aurasa son K — K 
not a natural son of T — Held that there is a gift by 
will to K and the gift is not vitiated by false descrip- 
tion, 1*99) 22 Mad 3&B (391) : 26 Ind App 83 (l^C). 

[C] Bequest to wife for her life and then to L tes- 
tator’s “adopted son’’ — Wife predeceasing testator — ■ 
Adoption not proved : Held as there was nothing in 
the will to show that adoption was motive or reason for 
the gift the bequest was valid and L took as persona 
designata. (*09) 31 All 5 (6) (DB) ^ (’01) 24 Mad 
214 (218) ; 27 Ind App 162 (PC), 

[7] Testatrix adopting H, a daughter of N — Subse- 
quently testatrix giving her property to B by will — H, a 
near relation of testatrix — In will sometimes the phrase 
‘adopted daughter’ occurs and sometimes it does«not 
occur in relation to the name H ~ Adoption invalid — 
On construction held that H was not to take the pro- 
perty under the will as being the adopted daughter but 
H was the adopted daughter and was to take the pro- 
perty because she was the special object of testatrix’s 
bounty, (i. e. persona designata). (’13) 37 Bom 116 
(121) (DB). 

[8] if there be a conveyance of real estate described 
in general terras followed by a definite and specific en- 
umeration of particulars, as by schedule with or with- 
out plan, which enumeration omits something which 
might otherwise have been cohered by the general des- 
cription, then the designation by schedule and plan 
would not be read as an imperfect enumeration to bo 
disregarded as “false demonstration’’ but as restrictive 
o! the prior general description. So in a will if there 
be not a schedule and plan but an equivalent specific 
enumeration of particulars by name and locality, that 
tpeolfio enumeration must be held to limit and restrict 
what has gone before. (1908) 1 Oh 185 (196), Dawes 
T. MilUf, 


Section 77 — Note 1 

[1] A will ought to be read, if possible, so as to lead 
to a testacy and not an intestacy. (18^5) 30 Ch D 390 
(394), In re Harrison; Turner v. Sellard. (Will pre- 
pared by filling up blanks in a common printed form 
— Executrix leaving certain blanks unfilled and not 
cancelled — Will capable of being read so as to give a 
gift to a particular individual : Held that the will was 
to be read in that sense.) 

[2] Where it is clear on the face of a will that the 
testator has not accinately or completely expressed his 
meaning by the words he has used, and it is also clear 
what are the woids which he has omitted, those words 
may be supplied in order to eflectuate the intention, as 
collected from the context. (Vol 16) 1929 Mad 64 (66). 
(Abbott V. Middleton (1858) 7 H L C 63, Bd. on.) 

[3] Where there is an uncertainty as to the meaning 
of any part of a will, the Court of construction has a 
right even to introduce words in case of necessity but 
the power of this kind must necessarily be very 
cautiously exercised, not merely on a conjectural hypo- 
thesis of a testator’s intention however reasonable in 
opposition to the plain and obvious sense of the langu- 
age of the instrument. (1858) 7 II L 0 68 (81), Abbott 
Y. Middleton. (Words ‘in the event of my son dying 
before his mother’ interpreted as in case be dies “issue- 
less” before hia mother.) 

[4] Where the main purpose and intention of the 
testator are ascertained to the satisfaction of the Court, 
if particular expressions are found in the will which are 
inconsistent with such intentions, such expressions 
must ba discarded or modified, and, on the other hand, 
if the wiilbhows that the testator must necessarily have 
intended an interest to be given which there are no 
words in the will expressly to devise, the Court is to 
supply the defect by implication, and thus to mould the 
language of the testator, so as to carry inio effect, as far 
as possible, the intention which it is of opinion, that the 
testator has on the whole will sufficiently declared. 
(1886) 33 Ch D 198 (206), Mellore v. Daintree. 

[5] The Court is not to introduce and interpolate 
unnecessarily words in a wtll, nor even to give a const- 
ruction to any clause of a will contrary to what the plain 
words import, without an absolute necessity by inten- 
tion declared or carried in some other part of the will, 
(1858) 7 HLO 68 (88), Abbott v. Middleton. fPer Lord 
Cranworth.) 

[6] The will of a Hindu testator ran: “After twenty 
years from my death my sons will be at liberty to 
divide the family business but before that my sons will 
be incompetent to divide the business. I have appointed 
my eldest son to carry on the business but before the 
lapse of twenty years from my death, neither he nor 
any of my other sons shall acquire any rights therein.” 
Held that the words “rights therein” meant the rights 
of immediate enjoyment and that the testator gave the 
property to his sons in equal shares but postpones 
their separate enjoyment for twenty years. Such a res- 
triction being repugnant to gifts was invalid. (’75) 1 
Cal 104 (107, 108) : 2 Ind App 256 (P C). 

[7] Will, after appointing testators’ brother as execu- 
tor and directing him to pay debt and the maintenance 
of his wife and to make over the estate to his son when 
he comes of age, proceeded “but if my minor sons should 
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7S» If tba thing 

Rejection of erroneous 
particulars in description 
of subject 


which the testator intended to bequeath can be suaioiently identified 
from the description of it given m the will but some parts of the 
description do not apply, such parts of the description shall be rejected as 
erroneous, and the bequest shall take effect. 


lUustraUons. 

{%) A bequeaths to B “my marsh-lands lying in L and in the occupation of X.” The testator had marsh- 
lands lying in L but had no marsh-lands 'in the occupation of X. The words “in the occupation of X” shall bo 
lojected as erroneous, and the marsh-lands of the testator lying in L will pass by the bequest. 

(n) The testator bequeaths to A “my zamindari of Bampur.” He had an estate at Bampur but it was a 
taluq and not a zamindari. The taluq passes by this bequest. 

[1865 --S. 65.] 


79, If a will mentions several circumsfcanceg as descriptive of the thing which the testator 
^ When part of demrip- intends to bequeath, and there is any property of his in respect of which 
iion^may not be rejected all those Circumstances exist, the bequest shall be considered as limited 
to such property, and it shall not be lawful to reject any part of the des- 
cription as erroneous, because the testator had other property to which such part of the descrip- 
tion does not apply. 

Explanation, — In judging whether a case falls within the meaning of this section, any words 
which would be liable to rejection under section 73 shall be deemed to have been struck out 
of the will. 

Illustrations. 

{i) A bequeaths to B “my marsh-lands lying in L and in the occupation of X.’’ The testator had marsh-lands 
lying in L, some of which were in the occupation of X, and some not in the occupation of X. The bequesb will be 
considered as limited to such of the testator’s marsh-lands lying in L as were in the occupation of X 
(n) A bequeaths to B “my marsh-lands lying in L and in the occupation of X, comprising 1,000 bighas of 
lands.” ^ The testator had marsh-lands lying in L some of which were in the occupation of X and some not in the 
occupation of X. The measurement is wholly inapplicable to the marsh-lands of either class, or to the whole taken 
together. The measurement will be considered as struck out of the will, and such of the testator’s marsh-lands 
lying in L as were m the occupation of X shall alone pass by the Ipequest. 

[1865-S. 66.] 


80 , Where the 

Extrinsic evidence 
admissible in cases of 
patent ambiguity. 


words of a will are unambiguous, but it is found by extrinsic evidence that 
they admit of applications, one only of which can have been intended by 
the testator, extrinsic evidence may be taken to show which of these appli- 
cations was intended. 


Section 77 ~ Note 1 (contd,) 

die and my daughter should get married and a grand- 
son^ be born, then on the said grandson’s attaining 
majority you will give him half of my share and give 
‘half to your son etc.” Held that the direction to make 
over the estate to the son when he comes of age has the 
effect of a gift to him to take effect at that time and the 
words “if my minor son dies” in order to be consistent 
with that must mean dies during minority. (’90) 17 
Cal 122 (127) : 16 Ind App 166 (R C). 

Section 78 — Note 1 

[1] Where some subject-matter is devised as a whole 
under a denomination which is applicable to the entire 
land and then that description is followed by words 
which are added on the jprinciple of enumeration but 
which do not exhaust all the particulars, then the en- 
tirety, which has been expressly and definitely given, 
shali not be prejudiced by an imperfect and inaccurate 
enumeration of the particulars. (’94) 18 Bom 283 (288) 
(DB). 

[2] A testator willed away his farm “in Little Bent- 
ley and Little Bromley in occupation of Mr. O and pur- 
chased by me from one T,” Actually only a part of 
the farm was purchased from T, The remaining parts 
being purchased from one N i Held the words “pur- 
chased from T” ought to be treated as being in the 
nature not of a definition or restriction but of explana- 
tory comment and as they do not fit the farm which was 
in G’s occupation they should be disregarded. (1919) 1 
Ch 297 (305, 306), Norman v. Norman. 


[3] Bequest o{ all that park of B estate purchased by 
testator consisting of six closes (named therein) to 
trustees in trust for his son I for life with remainder to 
the use of Bs children as he would by his will appoint, 
— J by his will appointing all property devised by hia 
father’s will and described as that part of R estate pur- 
chased by his father but mentioning only four closes 
to his two sons — The omitted closes lay bet'veen the 
other closes : Held the estate was sufficiently described 
in tl’s will and mention of four closes being fasla 
demonstratio could be rejected — That J’s sons were 
entitled to all the closes. (1876) 6 Ch D 436 (4^14, 445), 
Travers v. Blundell. 

Section 79 — Note 1 

[1] Where a given subject is devised and these are 
found two species of property, the one precisely corres- 
ponding to the description in the devise and the other 
not completely answering thereto, the latter will be ex- 
cluded. (’ll) 33 All 68 (67) (D B). 

Section 80 — Note 1 

[1] The question was whether evidence was admis- 
sible to show that, having regard to the intention of 
the testator as expressed in the will, the name “K. N. 
Godbole” applied to “K, G. Godbole” : Held that the 
case was not covered by S. 80, but applying principles 
of English law as principles of equity, justice and good 
conscience evidence could be taken to show circuoi- 
Btan0|js, habits and state of testator’s family including 
names Of hir Mends. (Yol 24) 1937 Bom 498 (496). 
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Illustrahons^ 

(i) A man, having two eou&ins of the name of Mary, bequeaths a sum of money to “my cousin Mary”. 
It appears that there are two persons, each answering the description in the will. That description, therefore,, 
adm'ts of two applications, only one of which can have been intended by the testator. Evidence is admissible to 
show which of the two applications was intended. 

(ii) A, by his will, leaves to B “my estate called Sultanpur Khurd”. It turns out that he had two estates 
called Sultanpur Jvhurd. Ihidence is admissible to show which estate was intended. 

[1865 -S. 67.] 

Extrinsic evidence inadmis- Where there is an ambiguity or deficiency on the face of a 

eible in case of patent ambi- will, no extrinsic evidence as to the intentions of the testator shall 
guity or aefiGicncy. ho admitted. 

Illustrations, 

(i) A man has an aunt, Caroline, and a cousin, ISfary, and has no aunt of the name of Mary. By his will 
ho bequeaths 1,000 rupees to “my aunt, Caroline” and 1,000 rupees to “my cousin, Mary” and afterwards 
bequeaths 2,000 rupees to “my before-mentioned aunt, MaryV. Ohere is no person to whom the description given 
in the will can apply, and evidence is not admissible to show who was meant by “my before-mentioned aunt, 
Mary”. The bequest is, therefore, void for uncertainty under section 89. 

fiij A bequeaths 1,000 rupees to leaving a blank for the name of the legatee. 

Evidence is not admissible to show what name the testator intended to insert. 

(Hi) A bequeaths to B ^ ^ rupees, or “my estate of 

”. Evidence is not admissible to show what sum or what estate the testator intended 

to Insert. 

[18G5 S. 68.] 

Meaning of clause to B2. The meaning of any clause in a will is to be collected from 

be collected from entire the entire in,3trument, and all its parts are to be construed with r6ferenct5 
to each other. 

Illustrations, 

(i) The testator ^gives to H a specific fund or property at the death of A, and by a subsequent clause 
gives the whole of his property to A. The effect of the several clauses taken together is to vest the specific 
fund or property in A for life, and after liis decease in B; it appearing from the bequest to B that the testator 
meant to use in a restricted .sense the words in which he describes what he gives to A, 

(li) Where a testator having an estate, one part of which is called Black Acre, bequeaths the whole of his 
estate to A, and in another part of his will bequeaths Black Acre to B, the latter bequest is to be read as an 
excexition out of the first as if he had said “I give Black Acre to B, and all the rest of my estate to A”. 

[1B65 - B- 69.] 


Section 81 —Note 1 

[1] The words of the will were “I direct that my exe- 
cutor and trustee shall disburse various petty pensions to 
some poor persons mentioned by me.” There is a defi- 
ciency, on the face of the will, as to the objects of this 
bequest and no extrinsic evidence can be admitted as to 
the intention of the testator. (’92) 15 Mad 448 (474). 

[2] A made a will of her property on a printed will 
and left blank spaces naming therein certain specified 
legacies and the name of the executor. A was illegiti- 
mate and had no issue or “next of kin”. The Crown 
claimed the residue of the estate by escheat and after 
admitting part of evidence on behalf of the executor it 
was held that the executor was entitled to hold the 
estate for bis own benefit as the effect of the blanks 
left by the testatrix on a printed form was quite con- 
ceivable to be the belief that in doing so the executor 
would be entitled to the residue. (1886) 31 Oh D 460 
(465), Camp v. Coe. • 

[3] The circumstance that blank spaces were left in 
the body of it ig no valid objection to its being a will. 
(’92) 16 Bom 652 (655) (D B). 

Section 82 — Note 1 

[1] In the interpretation of the will, made by taluq- 
dar, Court must be guided by the rules of construction 
laid down in Sa. 82 and 87, Succession Act 1925, 
as these rules are applicable to bequest made by taluk- 
dars. (Vol 22) 3935 Oudh 198 (202): 10 Luck 606 (DB). 

[2] The primary rule of construirig a document in 
the nature of a will is that the meaning of any clause 
is to he collected from the entire instrument and all its 
parts are to be construed with reference to each other. 


The general words may be understood in a restricted 
sense where it may be collected from the will that 
the testator meant touoe them in a restricted sense and 
it is only when two clauses in a will are so absolutely 
irreconcilable that they cannot stand together tbe latter 
of the two clauses shall prevail tbe theory being that 
the testators may have changed his mind. (’91) 14 
Mad 65 (71) (B B) ^ (Yol 12) 1925 Bom 282 (2BG) : 49 
Bom 478 (D B). 

[3] There are two cardinal principles in the con- 
struction of wills, deeds and other documents. Tbe first 
is that clear and unambiguous dispositive words are not 
to be controlled or qualified by any general expression 
of intention. The second is that technical words or words 
of known legal import must have their legal effect even 
though the testator uses inconsistent words unless those 
inconsistent words are of such a nature as to make it 
perfectly clear that the testatqr did not mean to use the 
technical terms in their proper sense. (’97) 24 Cal 
834 (846) : 24 Ind App 76 (P C) ^ (’08) 31 Mad 283 
(304) (D B). 

[4] Where a father appeared to make a gift of an 
absolute estate in the will to his sons, but some words 
which occurred subsequently in relation thereto plainly 
showed that what was given was no more than an 
estate for life, inspite of the fact that the subsequent 
provisions in the will for the grand-children on the 
death of the legatees failed (as none of the grand-child- 
ren were in existence), the will conferred only a life 
estate on the sons. (’05) 28 Mad 386 (389) (D B). 

[5] If a widow is designated as a malik or permanent 
malik in a will, that by itself is not sufficient to justify 
a Court construing tbe will to conclude that the inten- 
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83. General words may be understood in a restricted sense where it may be collected from 

When "words may be the will that the testator meant to use them in a restricted sense; and 
understood in restricted words may be understood in a wider sense than that which they usually 
sense and when in sense w^here it may be collected from the other words of the will that the 

wi er an nsua . testator meant to use them in such wider sense. 

Illustrations. 

(i) A testator gives to A “my farm in the occupation of H”, and to C “all my marsh-land in L”. Part 
of the farm in the occupation of B consists of marsh-lands in L, and the testator also has other marsh-lands in L. 
The general words, “all my marsh-lands in L,” are restricted by the gift to A. A takes the whole of the farm 
In the occupation of including that portion of the farm which consists of marsh-lands in L. 

(ii) The testator (a sailor on ship-board) bequeathed to his mother bis gold ring, buttons and chest of 
clothes, and to his friend, A (a shipmate), his red box, clasp-knife and all things not before bequeathed. The 
testator’s share in a house does not pass to A under this bequest. 

(iiij Af by his will, bequeathed to B all his house-hold furniture, plate, linen, china, books, pictures and 
all other goods of whatever kind; and afterwards bequeaiiied to H a specified part of his property. Under the 
first bequest, B is entitled only to such articles of the* testator’s as are of the same nature with the articles 
therein enumerated. 

[1865-8. 70.] 

Which of two possible 8$. Where a clause is susceptible of two meanings according to one 

constructions preferred. of which it has some effect, and according to the other of which it can have 
none, the former shall be preferred. 

[1865 — S. 71.] 

No part rejected, if it can 85. No part of a will shall be rejected as destitute of meaning if it 

he reasonably construed. is possible to put a reasonable construction upon it. 

[1885 — S. 72.] 


Section 82 — Note 1 {contd.J 
tion of the testator was to confer an absolute estate on 
her, and similarly it would be an incorrect mode of 
construction to accept such a clause as conferring an 
absolute estate and then to eliminate one by one all 
subsequent clauses indicating testator’s intention to 
limit the widow’s estate as void for repugnancy. This 
mode of interpretation contravenes S. 82 read with 
.8. 87. (Yol 34) 1947 Lah 199 (205) (D B). 

Section 83 — Note 1 

[1] When used in a will principal money means all 
the capital that the testator possessed and a *gift of 
principal money by will’ means a universal disposition 
of all his monies worth, that is a bequest of all personal 
property. The words cannot be extended to the real 
'©state. (1870) 11 E Q 232 (285), Prtchard v. Prichard, 

[2] A testator’s will contained the following provi- 
sion ‘I give and bequeath unto my wife monies in Bank 
securities, my house-hold furniture and efiects of what- 
ever nature and kind I may be possessed at the time of 
my decease’. It was held that the word “efiects” must 
receive a more limited interpretation and must be. con- 
fined to articles ejusdem gemris with those speoified in 
the preceding part of the sentence, (1806) 13 Yes. 39 
(46); 33 E B 209, Bawlings v. Jennings. 

[See also (1841) 3 Beav 521 (623) : 49 E K 205, 
Wrench v. JutUng.] 

[3] Fixed abode does not necessarily mean per- 
manent abode. (Yol 10) 1923 Nag 145 (145) : 19 Nag 
LB 54. 

Section 84 — Note 1 

[1] A by an “anumatipatra” permitted after his 
death his two wives to adopt “three sons successively” 
that is one after another, it was held that the authority 
intended his widows to do what the law allowed and 
not to do something which if not absolutely illegal was 
very unusual and not practiced among Hindus and that 
m fair and reasonable interpretation of the anumatipa^a 
was that it did not contemplate simultaneous adoption 
toy widows but successive adoptions in accordance with 
rules of law as now established and as established at 
4he time when the document came into existence. (’12) 


39 Cal, 582 (586) (DB) ^ (’12) 16 Cal L Jour 304 (308) 
(DB). 

[2] An earlier clause in a will stated “you must 
adopt for me a boy you like from the children that may 
be born in the families of my brother.” Later on the 
testator mentioned “the object of this will is that you 
should adopt for me any suitable boy.” It was held that 
the choice of the boy was restricted to the boys from 
brother’s family as any other interpretation would be 
imputing to the testator’s expressed intention and thus 
importing him an intention to contradict himself. (’91) 
14 Mad. 65 (69) (DB). 

[3] Testator leaving direction in the will that his 
daughter-in-law should adopt K in the following words: 
“ There is my nephew M’s son K, He is about nine 
years of age. It is my wish to adopt him as my son, U 
I should not be able to do so in my lifetime then my 
son L*s widow is to take the said K in adoption;” 
Held that it was a direction to adopt a son' to her 
husband and herself and not to the testator which she 
was not entitled to do according to law. (’88) 12 Bom 
185 (199). 

Section 85 — Note 1 

[1] In construing the will of an exceedingly illiterate 
man the rules of grammar and the usual meaning of 
technical language may be disregarded but the Court 
cannot strike out from his will any word which, stand- 
ing where it is, has a clear and definite operation in the 
disposal of his property, (1861) 9 H L 420 (427) : 11 
E B 791, Hall v. Warren. 

[2] Under this section no part of a will is to be 
rejected as destitute of meaning if it is possible to put 
a reasonable construction upon it. Thus where a will 
by a Parsi provided that in ease his son dies issueless, 
son’s widow should be excluded from getting any share 
in the property and the son died issueless it was held 
that his widow was excluded from any share whether 
as heir of her husband or otherwise. (Yol 6) 1919 Sind 
4 (5) : 14 Sind L B 203. 

[3] Punctuation marks— In construing English wills 
it has not been the practice to pay regard to the punctu- 
ation or parenthesis because it would make the con- 
struction depend upon the grammatical sMli of the 
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Interpretation of words 86* II the same words occur in different parts of the same will, they 

repeated in d life rent parts shall be taken to have been usei everywhere in the same sense, unless a 

^ ‘ contrary intention appears. 

[1865 S. 7:L] 

Testator'^ Intenrion to be 87. The intention of the testator shall not be set aside because it 

ag far arf possible, cannot take effect to the full extent, but effect is to be given to it as far 
as [lossible. 

Jllu^^iration, 

Tlir n will mrjte on hw death-bod beqneatlied all hi^ property to C D for life and after hh 

docosiKo to n ceiffr n hos]ii* \h Th“ jntcn*inD of the tegtator cannot take edeefc to it^i full extent, bccaube the gilt 
to tli{' ho I ital I M Id lujder - 1 e^iou but it wjll lake edcct so far as regards the giff to 0 I). 

[Ltifd B. 7h] 

Tli^* last of ‘v.tj inonn- 88. Where two clauses or gifts in a will are irreconcilable, so that 
Ftotent cl.iii&cs prevails. |j|^ey cannot possibly stand together, the last shall prevail. 

Illusirations. 

fi J The tra tutor by the first elan^^e of his will leaves his estate of Ramnagar “to A,’* and by the last clause 
of his will Icavoh ii “to h and not to /i.” B will have it. 

fiij 1C ii man at the commencement of his will gives his house to A, and at the close of it directs that his 
home hball bo Fold and ihe proeoeds invested for tho benefit of B, the latter disposition will prevail 
[1 8G5 - — B. 75.] 


Section B5 - Note 1 (cmld.) 

writer lint the oircnnistancc however that there is no 
such thhig as puncmatmn properly so called in native 
writings but nioicly a practice by no means general 
which has grown op of^making n dot to denote to end a 
senteneo, gives the existence of a dot a special impor- 
tance which tho Court may take note of without any 
risk* (’88) 12 Bom. 202 (214). 

[4] Testator •making various gifts of immovable pro- 
perty to variouB persons one amongfc them being to his 
widowed daughter-in-law lor her maintenance — Will 
wound up with a general clause that all the gifts were 
made alFolufo*- Contention that the general clause 
could not stpply to the gift to the widow for the reason 
that the tOBtator who gifted the property for main- 
tenanco could not have intended to give the widow 
more than a lifo estate: Held that the general clause 
removed the ambiguity in all cases and that it was 
not necoBsary to strike out or alter a material word in 
any one of the special clauses in order to give effect to 
the several devices and that therefore the widow also 
took ab«olute]y the land gifted to her in the will (’08) 
31 Mad. 349 (353). 

[5J The material words of a will were : My self- 
acquired property the aforesaid houses by the three 
devisees from generation to generation (Vamsa Param- 
parai) unitedly (or jointly — “Egopithu”) the survivors 
surviving without power of gift etc , or sale shall be 
enioyed — Contention by plaintiff that the word “Ego- 
pithu” only meant harmoniously or unitedly and was 
not ft word of limitation: Held that the word “Ego- 
pithu” should be given effect to in reading the will and 
po reading tho will was held to establish a line of de- 
soenfc unknown to law, (’09) 5 Mad L Tim 103 (104, 105). 

Section S6— Note 1 

flj If the same words occur in different parts of the 
will, they iniist be taken to have been used everywhere 
in the Rama sense unless a contrary intention appears. 
(Vol 22) 1935 Oudh 198 (202) ; 10 Luck 606 (DB) •i* 
flO) 11 Cal L dour 461 (473) (LB). (There must be 
etear indication of the intention of the testator if the 
«ni6 word is used a second time to ufc It in a restrict- 
ed ¥mm.) «• (T)8) 31 Mad 283 (305) (DB), (Testator 
bequeathing properly to his wife by will and giving her 
ft life estate la it— .Will also authorising her to sell it at 
iftwombie opportunity — Will directing income from 

S prly to m spnt cm property “as to her may seem 
words, held on construction to mean “as she 


Section 87 — Note 1 

[1] If it is not possible to carry out testator’s whole 
plan, paramount intention should be given effect to. 
(Vol 16) 1929 P 0 283 (286) : 50 Iiid App 372 : 4 Luck 
4S3 (PC). 

[2] In interpreting will made by a talnqdar, the 
Couit must be guided by the rules of construction laid 
down in Ss. 82 to 87 of the Suecession Act, 1925, at? 
these rules are applicable to bequests made by taluqdars. 
(Vol 22) 1935 Oudh 198 (202) : 10 Luck 606 (DB). 

[3] In construing a Hindu will benignant construc- 
tion is to bo used and if the real meaning of the docu- 
ment can be reasonably ascertained from the languagr 
used, though the language is ungrammatical or un- 
technical, or mistaken as to name or description or in 
any other manner incorrect, provided it Bufiioiently 
indicaues what was meant, that meaning shall be 
enforced to the extent and in the form which the law 
allows. (Tol 22) 1935 Cal 284 (286) (D B) ^ (’,72) 18 
Buth W R 359 (364) : Ind App (Sup) 47 (PC). 

[4] Where in a will there is no gift in so many 
words and an intention to make a gift can bo gathered 
from the provisions in certain and definite shares effect 
should be given to the general prevailing intention,, 
however imperfectly and obscurely indicated if dis- 
covered by a fair and liberal construction of the lan- 
guage of the will and if allowed by law. (‘81) 7 Cal 
269 <282, 283) (DB). 

[5] Court will struggle against a construction that 
would defeat the obvious intention of the testator. (1807) 
13 Yes 476 (484) : 33 E B 373, Kirlipatrich v, Kil- 
patrick. 

[6] Misrecital as to law not followed by disposition 
does not prove intention to supplement what would be 
got under law. (Vol 22) 1935 Cai 788 (790) (DB). 

[7] The gift by a testator if there be any must be 
found cither in express words or by implication. Wher® 
a testator declares that a person has right independent 
of will a mere recital to that effect in the will is no- 
evidence of intention to gift nor is there gift by iropli- 
cation. (Yol 22) 1935 Cal 788 (791) (DB). 

Section 88 — Note 1 

[1] The general rule is that if there be a ropugan- 
ancy, the first words in a deed and the last words in a 
will, shall prevail But this rule has no application 
when the supposed inconsistencies are found in one 
and the same provision. (’05) 29 Bom 375 (381) 
(LB). 
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Will or bequest void 89. A will or bequest not expressive of any definite intention is void for 

for unoertaimy. uncertainty. 

Illustration. 

If a testator says “I bequeath g^ods to it,’' or “I bequeath to /4,” or *‘I leave to A all the goods mentioned 
in the Schedule” and no Schedule is found, or “I bequeath ‘money,’ ‘wheat,’ ‘oil,’” or the iiko, without paying 
how much, this is \oid. 

[1865 — S. 76.] 


Section 83 — Note 1 (contd.) 

[2] The rule laid down by this section should only 
be applied in the last resort. (Voi 12) 1925 Bom 282 
(286) : 49 Bom 473 {D B) 

[3] Section 75 of Act X of 1865 cannot be applied to 
will executed in mofussil. (Vol 13) 1926 Mad 492 (493) 
(DB). 

. [4] Where a testator made his widow an absolute 
owner of his entire property after his death but piovid- 
ed by a subsequent clause that she should give a certain 
house to one of his relation^; Held, that the subsequent 
clause must be given effect to on the principle embodied 
in Succession Act. (Vol 18) 1931 Na^ 69 (69, 70). 

SECTION 89 — SYNOPSIS, 

1, Bequests void for uncertainty. 

2. Bequests for charitable purposes. 

3. Bequests for “Dharma,” 

4. Devisee’s right to choose. 

1. Bequests void for uncertainty. — [1] Will — 
Bequest for ‘a building for Hindus exclusively for g€neral 
purposes is void for uncertainty. (Vol 19) 1932 Bom 451 
(452). 

[2] The dedication to the ‘Tbakurjee* in his ‘Thakur- 
dwara’ without mentionicg the particular deity which 
was subsequently to be installed in a temple was bad on 
the ground of uncertainty, (’ll) 33 All 793 (795) 
(D B). 

[3] ‘The executors shall get a Shivas temple erected 
at reasonable cost in a suitable plan in my baithak- 
khana’ was sufficiently definite to constitute valid be- 
quest, while a bequest that ‘the executors shall spend the 
residue oa proper and just acts for the testator’s benefit’ 
was held void for uncertainty as the words give the 
executors authority to dispose of an indefinite surplus 
in an indefinite manner. (’87) 14 Oal 222 (233)_(DB). 

precatory trusts. 

[4] A direction or trust in favour of a third party will 
he regarded as binding and obligatory where such a 
binding obligation can be clearly ascertained from the 
will. A mere wish or desire or confidence or hope on 
the part of the testator that the donee of the fund 
should or would or ought to or is expected to apply it for 
the benefit of other persons will not be enforced or treat- 
ed as obligatory. (’99) 23 Bom 1 (10). (Gift to D foe 
life “she thereout maintaining educating and bringing 
up the children of the testator ’ : Held, that the widow* 
took a life interest but subject to the obligations of 
maintaining, educating and bringing up the children and 
that this obligation was absolved from the time that 
the children were not in need of being maintained by 
D.) © (1895) 2 Gh 370 (374), jn re Hamilton; Trench 
V. Hamilton, 

[5] In the case of precatory trusts the words of gift 

used by the testator must be such that the Court finds 
them to be imperative on the first taker of the property 
and the subject of the gift over must be well defined 
and certain. If thpre is uncertainty as to the amount or 
nature of the property that is given over a difficulty in 
the execution of arises because the Court can- 

not know on what property to lay its hands. The un- 
certainty in the subject of the gift will have a reflex 


action upon the previous words and throw doubts upon 
the intentions of the testator as his words of appeal to 
the conscienco of the first taker would not show that he 
intended them to be imperative, (’82) 4 All 500 
(510). 

[6] A will after appointing three persons as execu- 
tors said “you should give roy brothers, their wives and 
children according to your wishes ’ : Held that theso 
words merely gave a discretionary power to the execu- 
tors and that they did not create a power in the nature 
of a trust. (’83) 9 Mad 325 (330). 

[7] A win which commenced with ‘ I desire M to pay 
every month my dependants and personal servants” 
and also contained the words: “Be it known that the 
expenses of imambara etc. will be continued for ever” 
an i “the pay of Q and .4 will be defrayed for ever and the 
rest of the seivants will be paid only for life” constitu- 
tedia bequest and not merely the expression of a wish or 
a direction (’82) 8 Cal 1 (6) ; 8 Ind App 117 (PC). 

2. Bequests for charitable purposes. — [1] In a 
will the testator directed his trustees to divide his estate 
to charitable religious institutions and the testator had 
not given a class from which he allowed bis trustees to 
select individually but bad left directions so vague that it 
was in effect giving some one else power to make a will 
for himself. Law will not allow this and the bequest 
is void, (1905) 1905 App Cas 124 (126), Grimond v. Gri- 
mond (’02) 26 Bom 632 (636). (Where a testator had 
made a gift by a clause in his will to “some one or 
more charitable, educational or other philanthropic ins- 
titution,” it was held the gift in question is not a good 
gift.) 

[See however (’08) 30 All 111 (115) (D B). (An 
endowment for “oharitable purpopes” (5’^^) punya) 
alone that is for charity generally will always be carried 
out notwithstanding that the objects of charHy are not 
specifically defined. The Court can if necessary m such 
a case settle a scheme for its proper, administration.)] 

3. Bequests for Mharma.’ — [1] A bequest for 

“dharma” “khairat”, etc., is void for uncerLaintyo. 
(Vol 16) 1929 Bom 127 (127) ((’99) 23 Bom 725 : 

Ind App 71 (p 0), Followed.) (’99) 23 Bom. 725(735): 
26 Lnd App 71 (P C). 

[But see (’07) 30 Mad 340 (344) (DB). (Per Subra- 
mania Iyer J.)] 

[2] The dedication of property by will for “dharma* 
kriya” in connexion with death is for a definite object 
and not void for uncertainty, (Vol 17) 1930 Bom 191 
(193) : 54 Bom 358. 

4. Devisee’s right to choose. — [1] If a man 
devises two acres out of four acres that lie together this, 
ia a good devise and the devisee shall select his portion 
of land. (’95) 18 Mad 460 (462j (DB). 

[2] A testator who by his will intends to give a par- 
ticular property to the legatee and owing to the testator 
having several properties answering the description in 
the will of the particular property given the Court is 
unable to say either from the will itself or from extrin- 
sic evidence which of the several properties the testator 
referred to then on principle the gift must fail lor un- 
certainty and the Court cannot in order to avoid intes- 
tacy change the will or construe it as giving to the 
legatee the option of choosing anyione of the properties, 
(1894) 3 Ch 260 (263), Asien v. Asten, 
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Words (lascribiiirr subject aescription contained in a will of property, the subject of 

reft r to i^iopeity aiwwering shall, unless Sb contrary intention appears by the will, be deemed 
de^.criptioa at testatoc's death, to refer to and comprise the property answering than description at the 

death of the testator. 

[lh‘G5 — S. 77.] 

91. Unless a contrary intention appears by the will, a bequest of the estate of the testator 
Power of appointment exe- shall be construed to include any property which be may have power 

euted by general bequest. to appoint by will to any object he may think proper, and shall operate 
as an execution of such power; and a bequest of property described in a general manner shall be 
oonstriied to include any properly to which such description may extend, which he may have power 
to appoint by will to any object he may think proper, and shall operate as an execution of such 
power. 

[I80r> B. 7B.] 

92. Where property is bequeathed to or for the benefit of certain objects as a specified person 
Implied gift to objects may appoint or for the benefit of certain objects in such proportions as a 

of power in default of specified person may appoint, and the will does no4 provide for the event of 
appointment. appointment being made; if the power given by the will is not exercised, 

the property belongs to all the objects of the power in equal shares. 

IlluBtTatinn, 

^1, by his will, bequeaths a fund to his wile, tor her life, and directs that at her death it shall be divided 
among his children in such proportions ^he bhall appoint. The widow dies without having made any appomt- 
meufe. The fund will bo divided equally among the children. 

[1863 — S. 79.] 


Section 90 — Note 1 

[1] Under S. 90 there is a presumption, unless a 
contrary intention appears by the will, that it com- 
prises all property as at the testator’s death, and iju the 
absence of any indication of testator’s intention to 
exclutle affc(‘r acquisitions from the operation of the 
will, piQSumptioa against au intestacy in respect of 
thoifl properties must prevail. (Vol 14) 1927 Mad 38B 
(;586) (0B}®(Voll9) 1942 Nag 36b (163): 28 Hag L 
3i 255. (Description of property as that which the 
testator ‘*no>v” owns or occupies, prhna fame does not 
show a contrary intention as to exclude after-acquired 
properly of the specified nature.) 

[2] The proviaioM of this section made one read the 
will as speaking from the death and therefore a gift of 
‘*so many shares” must be a gilt of so many shares as 
they are found by the executor. (1909) 1 Ch 345 (353), 
iib re OillinB; IngUs v, Gilhns. (650 shares converted 
into £10 shares by the company after wiIl-.-B6que3t of 
fifty shares held passed only fifty CIO shares and not 
80 many £50 shares.) 

[8] Bequest of property known as “Bahemat Manor’^ 
—On date of will property consisting of one budding 
and open space — Three more buildings of different names 
constructed subsequently on open space — Entire pro- 
perty known as ‘Tiahemat Manor” at the time of death: 
Meld all the buildings passed under ’the will. (Vol 
34) 1947 Bom 122 (131). {Bta 7 is v. Powell (1909) 1 
Ch 784 and Spencer v. Wills (1911) 2 Oh 563, BoL 
on,) 

Section 91 — Note 1 

[1] A testator X willed away his property in 1885 
by which he bequeathed an estate to trustees for a 
charitable object: In 1888, he oxecutod a deed of settle- 
ment about the same property for the same purpose in 
wliieh he reserved a power of appointment to himself. 
He died without ravoking the will and without an 
issue. The question raised was whether the testator 
could be said to have exorcised his power of appoint- 
jqient reserved to himself under the deed of settlement 
^ years previous to the deed of settlement : 

ihat a will speaks from the date of the death of 
to ^ and the will* though made, before the 


power of appointment was created, was a good execu- 
tion of the power. (’07) 31 Bom 473 (478, 479). 

[2] A had a power of appointment by deed or will 
6500 amongst all or such one or more exclusively of 
the others or other of his children. In default of ap- 
pointment the sum was to bo given between the children 
equally, A bequeathed to his son generally all the resi- 
due of his estate after payment of debts, legacies etc. : 
Held, that as the power of appointment was not to 
appoint in any manner he might think proper but a 
‘rastrlctivo appointment’ restricted to A’s children this 
power did not come within S. 27, English Wills Act, and 
it could not bo said that the powder was executed by the 
will. (1850) 12 Beav 604: 50 II R 3 191, Olovcb v. Aiudrp. 

Section 92 — Note 1 

[1] If the power of appointment is a power which it 
is the duty of the party to execute put upon him as 
such by the testator who has given him an inteiest 
extensive enough to enable him to discharge it he is a 
trustee for the exercise of that power and not as having 
a discretion, whether he will exercise it or not and the 
Court will not permit his negligence accident or other 
circumstances to disappoint the interest of those for 
whoso benefit he is called upon to execute it, (1803) B 
Ves 561 (575) : 32 E R 473, Brown v Sujgs, 

[2] In order to exercise a special po ver there must 
be a sufficient expression or indication of intention in 
the will or other instrument alleged to exercise it and 
either a reference to the power or a reference to the 
property subject to the power constitutey in genorai a 
sufficient indication for the purpose. (1913) 1913 Oh 
610 (515), In re Aclmiey; Ghapimn v. Andrew, 

[8] Existence of power of appointment does not pre- 
vent the vesting of the property. The exercise of the 
power will divest the estate but until the power is 
exercised, property remains vested in those who are to 
take in default of appointment, (1866) 2 Eg 161 (155), 
Lamhert v. Thwaites, 

[4] Where there is power to appoint among rela- 
tions so as to give the donee of the power the right of 
selection the donee ol the power can appoint to any 
relations, but in modelling the trust to be applied in 
default or arising from the power being coupled with 
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98e Where a bequest !s made to the “heirs” or “right heirs” or “relations” or “nearest 
Bequest to “heirs,” etc., relations” or “family” or “kindred” or “nearest of kin” or “iiext»of«kin” 
of particular person with- of a particular person without any qualifying termSa and the class so 
ou quaijiDg erms. designated forms the direct and independent object of the bequest, the 
property bequeathed shall be distributed as if it had belonged to such person and he had died 
Intestate in respect of it, leaving assets for the payment of his debts independently of such property. 

Illustrations. 

fi) A leaves bis property “to my own nearest relations.” The property goes to those who woald be entitled 
to it if A bad died intestate, leaving assets for the payment of his debts independently ol such property, 

fit) A bequeaths 10 000 rupees * to B for hia life, and, after the death o£ to my own right heirs.” The 
legacy after B'$ death belongs to those who would be entitled to it if it had formed part of A’s unbequeatbed 
property, * 

fni) A leaves Ms property to B; hut if B dies before him, to B’s next-of-kin; B dies before A; the property 
devolves as if it had belonged to B, and he had died intestate, leaving assets for the payment of his debts 
independently of such property. 

f ivj A leaves 10,000 rupees “to B for his life, and after his decease to the heirs of C.” The legacy goes as if 
It had belonged to C, and he had died intestate, leaving assets for the payment of bis debts independently of the 
legacy. 

[1865 — B. 80.] 

9^. Where a bequest is made to the “representatives” or “legal representatives” or “personal 
Bequest to “representatives”, representatives” or “executors or administrators” of a particular 
'Ctc., of particulaif person. person, and the class so designated forma the direct and independent 

object of the bequest, the property bequeathed shall be distributed as if it had belonged to such 
person and he had died intestate in respect of it. 

Jllustrationo 

A bequest is made to the “legal representatives” of A. A has died inte-tate and insolvent. B is his adminis- 
trator. B is entitled to receive the legacy, and will apply it in the first place to the discharge of such part of 
A's debts as rnay remain unpaid : if there be any surplus B will pay it to those persons who at A’s death would 
haye been entitled to receive any property of which might remain after payment of his debts, or to the 
representatives of such persons, 

[1865 — S. 81.] 


Section 92 — Note 1 (contd,) 
duty the class of relations n ay be confined to a particu- 
lar set of relations and the relations who take in default 
^Df the exercise of power are those next of km according 
to statute, they take as tenants- in-common but not in 
shares defined by statute. (1883) 24 Oh D 244 (251), 
Wilson y. JOugnieh 

[6] A person devised his whole estate in a house to 
his executors and trustees upon certain trusts to pay 
the net balance of the income to his daughters C and J 
in equal moieties and after their death to the use of such 
of their issues as they should appoint — Such direction, 
limitation or appointment to affect their own re-pective 
share or moiety only, not that of the other of them : 
Held that the power of appointment was valid and even 
if invalid the gift over on failure of the exercise of that 
power v^ould be upheld. (’94) 18 Bom 1 (6). 

[6] By his will A directed all his property to be 
formed into a trust in favour of his daughter whose 
^children were to divide the property, the ^rust becom- 
ing void on their birth. If hia daughter had no issue 
she had the power to appoint any person to get the 
property after her death by deed or will. It was urged 
that the bequest was void following ruling in Tagore’s 
oase : Held, that as there was no gift over on failure to 
exercise the power the testator had expressed the inci- 
dents of an absolute ’gift instead of making an absolute 
gift in more siinple form and omitted to specify them 
and hence the power of appointment to the daughter 
was valid. (*95) 19 Bom 647 (652, 653) (DB). 

SECTION 93 — SYNOPSIS 

1 . “Heirs” or “right heirs.” 

2. “Family.” 

3. “Without any qualifying terms.” 

1. “Heirs” or “rightful heirs.”— [1] Under the 
English law, in a gift of real and personal estate together, 


the word “heir” has one meaning as to the real estate 
and another meaning as to the personal estate. It 
mean^ the heir-at law in relation to the real estate and 
the next-of-kin in reUtioo to the personal estate. (1883) 
25 Cb D 212 (218, 220), Keay v. Boulton. 

{SeeaUo (1852) 3 H L 0 624 (550, 651) : 10 E B 
206, Sir John Edmond D& Beauvoir v. Biohard 
Benyon De Deauvoir.'] 

2 “Family.” — [1] The word ’family* has three 
meanings In one sen-^e it means the whole household, 
in another sense it means everybody descended from a 
common ancestor. In the third sense it means his 
“wile” and “children.” Every word which has more 
than one meaning has a primary meaning. The primary 
meaning of the w rd “family” being children. (1876) 
3 Ch D 672 (674), P%gg v. Clarke. {Held that ‘my 
said family* iu a will meant children of a testator in a 
will.) 

[Bfs also (1870) 9 Eq 622 (624), Snow v. Teed. (In 
the ordinary acceptation of the word “family” which 
would not strictly speaking be oDufi-ued to statutory 
next of kin.)] 

[2] The word “family” in the English authorities, 
upon Enfilish wills is generally construed to maa n 
children. But if the English rule is applied to the 
coDstruction of the word ‘family* in a Hindu will it 
would defeat thp intention of the testator. (1900) 4 Cal 
W N 671 (673) (DB) (The word was hsld to mean the 
relatives of the testator whether connected by marriage 
or blood who wete living at the time of testator’s death 
and then formed part of his household and were main- 
tained by him.) 

[3] If the words “members of my family*’ used by a 

testator in will, mean the members of the testator’s 
family at the date of hia there is nothing that 

can be Ur^ed against the validity of the bequest, but the 

96T & 968 A, M. 
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8S. Where property is bequeathed to any person, he is entitled to the whole interest of the 
Bequest without words testator therein, unless it appears from the will that only a restricted 
ol limitation. interest was intended for him. 

[1865 — S. 82.] 


Section 93— Note 2 (conid.) 

word ‘family^ is elastic and capable of different inter- 
pretations and where a house is provided in a will on 
imat so as to be available to the male or female mem- 
bers of the testator’s lamily, it was held that there 
was no reason why the definition should be ex- 
tended to include people other than those existing when 
the testator died. (Vol 7) 1920 ? C 27 (28) (PC), 

“Without any qualifying terms.”— [1] The 
words ‘^without any qualifying terms” in the section 
refer to the heirs and not to the bequest, (Vol 6) 1919 
Sind 4 (6) *- 14 Sind L E 203, (Dictum in (*05) 7 Bom 
Ii B 205 held obiter and dissented from.) 

[But see*(’05) 7 Bom L E 207 (212). (The words 
“without any qualifying terms” refer to the bequests 
and not to relations and they mean that there must be 
nothing to qualify the bequest~tbat it must not be 
conditional,)] 

SECTION 95 -SYNOPSIS, 

1. Scope. 

2. Bequests conferring absolute estates, 

3. Bequests conferring restricted interest. 

4. Bequests to Hindu females. 

1. Scope. — [1] This section applies to Hindus* 
(13) 24 Mad L Jour 418 (422) (D B). 

[2] Where the two clauses in a will provide for 
difierent circumstances they need not be read together 
and construed so as to reconcile their meaning. (’98) 
22 Bom 833 (841) : 25 Ind App 126 (P C), 

[3] The use of the word ‘absolutely” in a will as 
defining the amount of the estate which is given under 
it must be subject to any executory limitation or any 
other valid limitation or exception which may be found 
engrafted on that estate in fee simple. (1905) 1905 App 
Oas 84 (90, 91), Comiskey v. Bowring Eanhury, (Testa- 
tor bequeathing absolutely with the confidence that she 
would devise it at her death to such one or more of his 
nieces as she thought fit.' Direction that nieces should 
share equally on default of any disposition by the wife ; 
EM that there was good executory limitation which 
created an obligatory trust in favour of the neioes.) 

3. Bequests conferring absolute estates.— [1] A 
died leaving a will bequeathing his property to P, The 
will recited that after A’s death entire property will 
vest in P and that P shall be “my heir and successor”. 
“The said heir shall after he has inherited me he bound 
to abide by the following terms,” and then the will pro- 
vided certain conditions : Held that the words “the 
estate shall vest in P” and that P shall be testator’s 
“heir and successor” created an absolute estate of in- 
heritance in P and the various clauses that followed the 
main provisions were to come into operation after P bad 
so inherited; they must, therefore, be regarded as an 
attempt to impose repugnant conditions upon the estate 
so created and were, therefore, void. (Vol 16) 1929 P 0 
283 (286) : 56 Ind App 372 ; 4 Luck 483 (P C). 

[2] Where according to the will the devisee was to 
have an interest so long as he resided in the house of the 
testator, his maternal grandfather : Eeld, that, the 
lestriction was imposed as a condition and not as an 
indication that the interest created was a life estate. 
(Vol 3) 1916 €al 654 (666) (D B), 

[8] When a testator had made a gift by will of a 
oejftam zamindari to his wife and his son for ‘their 
rhaintenanee* but language of the gift clearly showed 
itat thf -^state giveq Is one ol inheritance with express 


power to the donees of making alienation by sale or 
gift : Eeld that it was not limited to the bare right of 
roaintenauce and was the transfer of an absolute interest. 
(’96) 23 Cal 670 (678) : 23 Ind App 37 (P C). 

[4] In order to show that an unlimited gift of pro*^ 
fits is less than a gift of the corpus some evidence should 
be found in the contest or in the circumstanoes affecting 
property. (’98) 25 Cal 816 (822) : 26 Irtd App. 77 (P C), 
(Unlimited gift of profits held heritable.) 

[6] .Where the will contained the following provision 
“I will and bequeath to my dear wife Anne in trust and 
for her maintenance and support during her life all 
property which I may die possessed” : Eeld that th© 
words “for her maintenance and support’* are words ol 
description or motive and in no way cut down the 
estate ‘during her life* which the testator in terms gave 
to his wife. (’08) 31 Mad 283 (306) (D B). 

[6] Will— Testator giving to his widow his real estate 
for life — At her death to his eldest son J for life and 
thereafter to “become absolute property’* of J’s eldest 
son, alternatively “to become property of my son K or 
of his eldest son” — Failing either to appellant— Death 
of J during testator’s lifetime without male issue — K 
and his son who had predeceased him surviving 
widow— Held that as gift to /’s eldest son was of abso- 
lute interest, alternative gift to K was also to be abso- 
lute. (07) 1907 App Cas 494 (498), Me Cormich v, 8%mp- 
$on» 

3, Bequests conferring restricted interest. — [1] 
Testator bequeathed his landed property among his 
heirs and gave one part to his wife and provided that if 
her son ouMived mother, her^share should descend to 
him : Eeld interest of wife was only life interest andl 
not absolute one. It is only where testator speaks of death 
which is certain as if it were mere contingency by using 
expression “If any of them die’* or “in case of his 
decease” that such death, to render the divesting clause 
operative, must be deemed to be death within testfttOE*g 
life-time. (’12) 15 Ind Cas 355 (356, 357) {Low Bur), 

[2] A, a Hindu talukdar of Oudh, by his will declared 
that his wife should have full powers but that during 
the life-time of his son the minor on whose behalf she 
was to be the manager she should have no power to 
transfer without necessity any portion of his property , 
but the wife should have the power to mortgage property 
for payment of the testator's debts or Government 
revenue. Eeld that the will conferred no greater 
power on the wife of alienating her minor son’s estate 
that she had under Hindu law as its manager on her 
minor son’s behalf. (*99) 26 Cal 707 (710) ; 26 Ind* 
App 97 (P C). 

4. Bequests to Hindu females.— [1] The rule of 
law applicable to a gift of immovable property by a 
Hindu husband to his wife is that though a mere gift 
of immovable property does not carry with it the power 
of alienation yet when such power of alienation Is given 
expressly or by implication, she acquires an alrolute 
power of disposal over the property and when th© gift is 
by a will, this section entitles her to the whole interestj 
unless it appears from the will that only a restricted 
interest was intended to be given. (’01) 5 Cal W N 800 
(803) (D B). 

[See also (Vol 7) 1920 Oadh 37 (88). (Under Hindu 
law a grant to a female does not necessarily confer 
absolute estate and this section does not apply to such* 
a case.)] 
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96® Where property is bequeathed to a person with a bequest in the alternative to another 
Bequest in alternative, person or to a class of persons, then, if a contrary intention does not 
appear by the will, the legatee first named shall be entitled to the legacy if he is alive at the time 
when it takes effect; but if be is then dead, the person or class of persons named in the second 
branch of the alternative shall take the legacy. 

Illustrations, 

{ij A bequest is made to A or to B, A survives the testator. JB takes nothing, 

fu) A bequest is made to A or to B, A dies after the date of the will, and before the testator^ The legacy 
goes to B, 

( in) A bequest is made to A or to B. A is dead at the date of the will. The legacy goes to B. 

(iV) Property is bequeathed to A or his heirs. A survives the testator. A takes the property absolutely. 

( v) Property is bequeathed to A or his nearest of kin. A dies in the lifetime of the testator. Upon the 
death of the testator, the bequest to A*s nearest of kin takes eSect. 

(vi) Property is bequeathed to A for life, and after his death to B or his heirs. A and B survive the 
testator. B dies in A’s lifetime. Upon A’s death the bequest to the heirs o! B takes eSect. 

(vii) Property is bequeathed to A for life, and after his death to B or his heirs B dies in the testator’® 
lifetime. A survives the testator. Upon A's death*the bequest to the heirs of B takes eSect. 

[1865 — S. 83.] 

97. Where property is bequeathed to a person, and words are added which describe a class 
' Effect of words des- of persona but do not denote them as direct- objects of a distinct and indepen- 
©ribing a class added ^ent gift, such person is entitled to the whole interest of the testator tbereiHa 
to bequest to person. unless a contrary intention appears by the will. 


Illustrations, 


(i) A bequest is made^ 
to A and his children, 
to A and his children by bis present wife, 
to A and his heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 
to A and his issue, 
to A and his family, 
to A and his descendants, 
to A and his representatives, 
to A and his personal representatives, 
to A, his executors and administrators. 

Section 95— Note 4 ( contd,) 

[2] In case of a bequest to a Hindu widow there 
must be some words indicating an absolute gift either 
expressly or by implication. Where the words of the will 
are "Hhe documents of the house shall be taken by two 
ladies*’ and there are no other words of inheritance or 
words authorising them to alienate, the ladies cannot 
be held to have an absolute estate, (13) 24 Mad L Jour 
il8 (423) (D B). 

[3] A Hindu testator gave certain property to his two 
younger daughters in equal shares and the remainder 
to his elder daughter and her sou. The son was to pay 
the Government assessment and subject to the direction 
of his mother was to enjoy the land but not in any way 
to alienate the right to property. It was held that the 
intention was to grant life estate to daughter with re- 
mainder to her son whose interest was subordinate to 
his mother. As mother’s interest was not absolute the 
property passed to her son’s heirs. (’98) 21 Mad 425 
,(428) (D B). 

Section 96— Note 1 

[1] Will providing that estate should go to testator’s 
daughter during her lifetime and after death to her 
sons or sons’ children as would be alive : Held^ tbe word 
*‘or” could not be read as “and” and after the daughter’s 
death the property would go to her sons or if sons were 
not living, to her sons’ children. (Vol 28) 1941 Mad 245 
<246) (D B). 

[2] Bequest of life interest in favour of sons— Eesi- 
due devised in favour of male issue of sons; such issue 
failing, to female issue and* that again failing, in favour 
of the grand-daughters by his daughters — No grand- 
ehildren by son at the time of testator’s death — Two 


daughters of the daughter aud not tbe sons are entitled 
to the residue. (’05) 28 Mad 386 (389) (D B). 

„ [3] A bequest was made to two ladies for life and 

after the death of the survivor of them, to male issue of 
one J and in default of such male issue to any person 
or persons J might by his deed appoint. J had no male 
issue and by his will appointed his daughters A and^B 
to the estate. B was born after the death of the testator,. 
It was held that the alternate gift to persons to be 
appointed by J was valid but as B was not alive at the 
death of the testator it was invalid in regard B, (*92)» 
16 Bom. 492 (497, 499) (D B). (Appeal from (’91) IS 
Bom 326 ) 

[4] A gave certain pecuniary legacies to children of 
his deceased son B and gave the residue to his other child- 
ren excepting B and added that if such child died befor® 
A leaving his child or children at the time of A's death,, 
such child or children would take the share of his 
parent. Question was whether B*s children could share* 
the residue. It was held that they could not as the gift 
in favour of other grand children was a subititutional 
gift and not an independent gift in favour of all the 
grandchildren. (1907) 1907 App Cas 225 (228), (Iorrmg0 
V. Mahlstedt, 

[5] Alternative gift in favour of a class of persons to 
be selected by person having power to appoint — In 
default of appointment all such persons take as tenants-* 
In-oommon in equal shares. (1883) 24 Oh D 244 
Wtlson V. Dugmd, 

Section 97 — Note 1 

[1] This section does not apply directly to wills hy 
Hindus but as a general principle „o£ interpretation of 
wills the rule laid ebawn by the section can equally 
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In each o£ these cases, A takes the whole interest which the tastatoE had in the property. 

(i%) A bequest Is made to A and his brothers. A and his brothers are jointly entitled to the^legacy* 

(ni) A bequest is made to A for life and after his death to Ms issue. At the death of A tha property 

Wongs in equal shaics to all persons who then answer the description of issue of A* 

[1865 S. 81] 

98® Where a bequest is made to a class of persons under a general deacripfeion only, no one to 
Bequest to class of persons whom the words of the description are not in their ordinary sense 

Hinder general desciiption only, applicable shall take the legacy, 

[ 1865-S. 85. ] 

Ooostrootion ol terms. 99, In a will 

(a ) the word '‘children” applies only to lineal descendants in the first degree of the person 
whose “children” are spoken of ; 

(b) the word “grandchildren” applies only to lineal descendants in the second degree of the 

person whose “grandchildren” are spoken of ; 

(g) the words “nephews” and “nieces” apply only to children of brothers or sisters ; 

(d) the words “cousins”, or “first cousins”, or “cousins-german”, apply only to children of 

brothers or of sisters of the father or mother of the person whose “cousins”, or “first 
cousins”, or “cousins german”, are spoken of ; 

(e) the words “first cousins once removed” apply only to children of oousins-german, or to 

cousins german of a parent of the person whose “first cousins once removed” are 
spoken of ; - 

(f) the words “second cousins” apply only to grandchildren of brothers or of sisters of the 

grandfather or grandmother of the person whose “second cousins” are spoken of ; 

(g) ihe words “issue” and “deacendanta” apply to all lineal descendants whatever of the 

person whose “issue” or “descendants” are spoken of ; 


Section 97 — Note 1 (contd.]r 
applied to a will by a Hindu, though if the clear iuten- 
tlon of the testator appeared otherwise it is inapplic- 
able. (Vol 31) 1944 Mad 22 (23) ^ (Vol 23) 1936 Bom 
459 (461) : I L B (1937) Bom 679. 

[2] The use of the words ‘ male heirs” in a will do 
not import any limitation, According to the rule of 
construction in this section such an expression would be 
rejected as having no efieot in the absence of any indi- 
cation ol contrary intention. There ia no reason why a 
different effect should be given to that expression in a 
deed of family settlement. (Vol 12) 1925 P 0 306 (306) 
(PC). 

[See also (’13) 85 All 211 (223): 40 Ind App 105 (PC). 
(Devise to my eldest son T and his lawful male child- 
ren according to the law of inheritance followed by 
other life limitations ; Held^ T was entitled to only a 
interest.)] 

[3] A house was by a will devised in the first in- 
stance to the testator’s wife with a limited interest; then 
it was to devolve after the death of the wife on the 
testator’s daughter and her children; Held the devise 
directly falls within the first illustration of Illus. (i) and 
the daughter takes an absolute interest. (Vol 12) 1925 
Oudh 24 (26) (B B), 

Section 98 — Note I 

[1] A gift to a class implies an intention to benefit 
those who constitute the class and to exclude all others; 
but a gift to individuals described by their several names 
and descriptions, though they may together constitute 
a class, implies an intention to benefit the individuals 
named. Inagifttoa class you look to the description and 
inquire what individuals answer toiit; and those who do 
answer to it are the legatees described. But if the parties 
to whom the legacy is given be not described as a class 
but by their individual names and additions, though 
together constituting a class, those who may constitute 
ihe class at any particular time may not, in any respect, 
<i^08poDd with {he deBcription of the individuals 


named as legatees. (1838)40 EB 1091(1095); 3 My and 
0 688, Barher v. Barber* 

. [2] A number of persons are popularly said to form 
a class when they can be designated by some genera 
name, as ‘children,’ grandchildren, “nephews;” but in 
legal language the question whether a gift is one to a 
class depends not upon these consideratif-ns, but upon 
the mode of gift itself, namely, that it is a gift of an 
aggregate sum to a body of persons uncertain in number 
at the time of the gift, to be ascertained at future time, 
and who are all to take in equal or in some other definite 
proportions, the share of each being dependent for its 
amount upon the ultimate number of persons. (’9!) 15 
Bora 543 (548) (D B). (Benefit of each member ol cUsa 
not dependent on number in the class— Each member 
having independent right to the benefit— Bequest not 
affected by non-existence of some at the death ol the 
testator.) 

[3] When the gift is to a number of persons who ate 
united or connected by some common tie and you can 
see that the testator was looking to the body as a whole 
rather than to the members constituting the body of 
individuals and so you can see that he intended that if 
one or more of that body died in his lifetime the sur- 
vivors should take the gift between them there is noth- 
ing to prevent the Courts giving effect to tbe wishes of 
the testator. (1901) 1901 App Cas 187 (190, 191), Kmq* 
shury v. Walter* 

[4] Gift to a class fails when tbe class cannot bo as- 
certained within the period allowed by the rule against 
perpetuities. But when it can be asctrlained within that 
period, the incapacity of some of the members does not 
make gift invalid, as regards the other members, (’ll) 
38 Cal 188 (200) (D B), 

Section 99 — Note 1 

[1] Section 99 {g; is not applicable to wills ol Hindus* 
(Vol 26) 1939 Cal 637 (638). 
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(h) words expressive of eollatemi relaiionsliip apply alike to rela lives ol Ml aad of hdC 

blood ; and 

(i) all words expressive of relationship apply to a child in Ihe womb who is afterwards 

born alive. 

[ 1865— S. 86. 3 

100« In the absence ol any intimation to the contrary in a will, the word '‘child”* the word 
Words expressing relationship “son”, the word “daughter”, or any word which expresses relation- 
denote only legitimate relatives ship, is to be understood as denoting only a legitimate relative, or 
or failing such relatives reputed where there is no such legitimate relative, a person who has acquired^ 
egitimate. reputation of being such relative. 

Illustrations. 

{%] A having three children, B, G and D, of whom B and O are legitimate and D is iilegitimatie, leaves bis 
property to be equally divided among “my children’*. The property belongs to B and G in equal shares, to th© 
exclusion of D. 

(4i) A, having a niece of illegitimate birth, who has acquir-ed the reputation of being his niece, and having 
legitimate niece, bequeaths a sum of money to his niece. The illegitimate niece is entitled to the legacy. 

(ill) A, having io his will enumerated his children, and named as one of them B, who is illegitimate, leaves a 
legacy to “my said children’*. B will take a share in the legacy along with the legitimate children. 

{iv) A leaves a legacy to “the children of B'\ B is dead and has left none but illegitimate children. All those 
who had at the date of the will acquired the reputation of being the children of B are objects of the gilt. 

(v) A bequeaths a legacy to “the children of B’’. B never had any legitimate child 0 and D had, at the 
^ate of the will, acquired the reputation of being children of B. After the date of the will and before the death of 
the testator, E and F were born, and acquired the reputation of being children of B. Only 0 and D are objects of 
the bequest. 

(vi) A makes a bequest in favour of his child by a certain woman, not his wife. B had acquired at the date of 
the will the reputation of being the child of A by the woman designated. B takes the legacy. 

(vl^) A makes a bequest in favour of his child to be born of a woman who never becomes his wife. 
The bequest is void. 

(wt) A makes a bequest in favour of the child of which a certain woman, not married to him, is pregnanL 
The bequest is valid, 

[ 1865-S. 87. ] 


Section 100 — Note 1 

[1] This Act contemplates only le^al relations and an 
ilJegiatimate child beiug in the eye of Jaw ‘ filiae nullius’* 
its claim to succeed as a relation must be rejected. 
(’06) 30 Bom 500 (605). 

[2] The term “ohildreu” in will prima facie means 
legitimate children and if there is nothing more io the 
will the circumstance that the person whose children 
are referred to has illegitimate children will not entit'e 
the illegitimate children to take. This prima /am inter- 
pretation, however, is departed from in a case where 
there is on the face of the will, anespression of the testa- 
tor’s intention to use the word * children” as including 
illegitimate children. (1887) 35 Ch D 728 (732), In re 
EasHe's Trusts. (Bequest to all and every other child- 
ren and child which may be born of the said ilf pre- 
vious to and of, which she may be pregnant at the time 
of my death — Connexion between testator and M re- 
garded as subsisting and to continue — Connexion net 
in fact ended till testator’s death — ‘Children’ held in- 
cluded illegitimate children.) '$‘(1886) 31 Ch D 511 (517, 
620), In re Haseld%ne\ Grange v. Sturdy. (Bequest to 
“all the living children of one M”— Children known to 
have been born before the marriage of M — No legitimate 
child born to M after her marriage — Held^ {Per Bower 
and Fry JJ; Cotton L, J., contra) children included the 
illegitimate children.) ^ (Voi 1) 1914 Cal 222 (223) 
(D B). 

[See also (1902) 2 Ch 542 (545), In re Wood; Wood 
y. Wood. (It is lawful for a testator to give legacies to an 
illegitimate child and the word children must be read 
as meaning legitimate and illegitimate having regard to 
the intention of the testator.)] 

[3] The above rule is also departed from where it is 
impossible from the circumstances that any legitimate 
child could take. (1909) 1 Ch, 796 (800), In re Eve; 
Edwards v. Burns, (Children held an()luded illegiti- 
mate children.) 


[4] A man cannot provide for the illegitimate child- 
ren either of himself or of another man by any reference 
that involves an enquiry as to their paternity. The law 
allows no criterion of paternity but marriage. The law 
does not forbid a gift to illegitimate children if the 
Court could make out from the will that the testator 
means that all children of the woman born during his 
cohabitation with her, should be considered, or 
reputed to be his (1886) 31 Ch D 542 (553), In 
re Bolton; Brown v. Bolton. (In the absence of any 
such indication the bequest to illegitimate children held 
failed). 

[5] There is a great distinction to be drawn between 
gifts whether by deed or by will, by a man in favour of 
illegitimate child or children and gifts by the mother of 
an illegitimate child or children. In the former ease 
there is an immoral consideration but the argument 
cannot apply in the case of gifts by the mother. The 
illegitimate child when the mother wants to benefit it 
by a will, can take ihe bequest as there is nothing in 
the policy of law to effect this gift to her own child. 
(1905) 1905 P D 137 (139), In the Estate of Sararah 
Eggar Frogley. 

[6] The rule as to interpretation of the word “child- 
ren” equally applies to the meaning of the relation^ 
(1894) 3 Ch 565 (572), /w re D^a/cin; Starkey y. Eyres, 
(Bequest to relations of testator’s wife— Testator know- 
ing illegitimacy of his wife and thus having no legiti- 
mate relations — No child or issue born to her during 
thirty years of married life — Future issues of her not 
intended— Relations held included illegitimate relations.) 
i3E‘(1891) 1891 App Cas 304 (305), Gharl&s Scale; Maym 
V. Nir Alfred Qodrell Baronet, 

[7] Pnma facie gift to a testator’s niece refers to big 
legitimate niece, and supposing the only person, who 
could take under the gift was a grandniece^ of the testa- 
tor’s wife, that means a legitimate grandniece of Ms 
wife and not an illegitimate grandniece of his wifa. 
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lOi* Where a will purports to make two bequests to the same persou, and a question arises 
Buies of construction whether the testator intended to make the second bequest instead of or la 
where will purports to addition to the first; if there is nothing in the will to show what he intended ^ 

make two bequests to |;he following rules shall have effect in determining the construction to be 
»me person. 

( a) I! the same specific thing is bequeathed twice to the same legatee in the same will or 
in the will and again in the codicil, he is entitled to receive that specific thing only. 

(b) Where one and the same will or one and the same codicil purports to make, in two 
places, a bequest to the game person of the same quantity or amount of anything, he' 
shall be entitled to one such legacy only. 

(c) Where two legacies of unequal amount are given to the same person in the same will, 

or in the same codicil, the legatee is entitled to both. 

(d) Where two legacies, whether equal or unequal in amount, are given to the same legatee* 
one by a will and the other by a codicil, or each by a different codicil, the legatee is 
entitled to both legacies. 

Explanation, — In clauses (a) to id) of this section, the word “will” does not include a codicil. 

Illustrations, 

(i) A, having ten shares, and no more, in the Imperial Bank of India, made his will, which contains near 
tta commencement the words *T bequeath my ten shares in the Imperial Bank of India to B’*. After other 
bequests, the will concludes with the words “and I bequeath my ten shares in the Imperial Bank of India to B*\ 
B Is entitled simply to receive A^s ten shares in the Imperial Bank of India. 

( %i) Af having one diamond ring, which was given him by B, bequeaths to C the diamond ring which was 
.given by B. A afterwards made a codicil to his will, and thereby, after giving other legacies, he bequeathed to G 
the diamond ring which was given him by B. C can claim nothing except the diamond ring which was given to 
Ahf B. 

A, by hia will, bequeaths to B the sum of 5,000 rupees and afterwards in the same will repeats the 
bequest in the same words. B is entitled to one legacy of 6,000 rupees only. 

A, by his will, bequeaths to B the sum of 6,000 rupees and afterwards in the same will bequeaths to B 
the sum of 6.000 rupees. B is entitled to receive 11,000 rupees. 

(v) At by his will, bequeaths to B 6,000 rupees and by a codicil to the will he bequeaths to him 6,000 rupees. 
B is entitled to receive 10,000 rupees. 

(m) A, by one codicil to his will, bequeaths to B 6,000 rupees and by another codicil bequeaths to him 6,000 
srupees. B is entitled to receive 11,000 rupees. 

(vii) At by his will, bequeaths “600 rupees to B because she was my nurse”, and in another part of the will 
bequeaths 500 rupees to B “because she went to England with my children’’. B is entitled to receive 
a, 000 ru^es. 

(mii) At by hia will, bequeaths to B the sum of 6,000 rupees and also, in another part of the will, -an 
annuity of 400 rupees. B is entiiled to both legacies. 

(ix) At by his will, bequeaths to B the sum of 6,000 rupees and also bequeaths to him the sum of 6,000 
spupeea if he shall attain the age of 1^. B is entitled absolutely to one sum of 5,000 rupees, and takes a contingent 
interest in another sum of 5000 rupees. 

[1866— S. 88 ] 


102. A residuary legatee may be constituted by any words that show an intention on the part 
Constitution of of the testator that the person designated shall take the surplus or residue of hia 
residuary legatee, property. 


Illustrations, 


(i) A makes her will, consisting of several testamentary papers, in one of which are contained the following 
words : — “I think there will be something left, after all funeral expenses, etc,, to give to B, now at school, towards 
(©quipping him to any profession he may hereafter be appointed to.” B is constituted residuary legatee. 


Section 109 — Note 1 (contd.) 

'There la thus no latent ambiguity and no evidence can 
he let in to show that the illegitimate grandniece was 
Intended by the testator, (1894) 2 Ch 83 (87), Ingham 

V. Baynsr, 

[8] Gift to all my nephews and nieces then living — 
No possibility of lawful nephews and nieces competing 
with natural nephews and nieces— Expression held in- 
cluded eons ard daughters of testator’s natural sister, 
(1906) 2 Ch 316 (320), In re Corsellis; Freeborn v. 
i^apper. 

Section 101 — Note 1 

[1] The common case where the legacies have not been 
bield to be accumulative is where the same corpus is given 
Iwice to the sjime person, the second legacy niZ operatur, 
hBOaxLBe it cannot be given more than once. Where the 
same quantity has been given, and the same cause, or no 


additional reason assigned for a repetition of the gift 
the Court has inferred the testator’s intention to be the 
same, and rejected the accumulation; but where the 
same quantity is given, with any additional cause as- 
signed for it, or any implication to shew that the testa- 
tor meant that the same thing, prima faoie, should ao- 
cumulate, the Court has decided in favour of the ac- 
cumulation. (1794) 28 E B 1196 (1196) ; I Bro 0 0 
390, Hooley v. Holton, (Additional cause or mark of 
favour mentioned in codicil— Gift held accumulative. ) 

Section 102 — Note 1 

[1] This Act does not contain any formal definition 
of the expression “residuary legatee” but its meaniog 
is evident from Ss. 102 and 103 of that Act. A resi- 
duary legatee is the person designated by the testator 
as one who will take the residue, surplus of his pro^ 
party and residuary bequest implies that the legatee is 
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(ii) A makes bia will, with the following passage at the end of it I believe there will ba found stiffioleoi 
■In my banker’s hands to defray and discharge my debts, which I hereby desire B to do, and keep the residue for 
her own use and pleasure”. B is constituted the residuary legatee. 

(m) A bequeaths all his property to B, except certain stocks and funds, which be bequeaths to C. B is the 
^residuary legatee. 

[1865~S. 89.] 

Property to which Under a residuary bequesi;, tlie legatee is entitled to all property 

residu^y legatee en- belonging to the testator at the time of bis death, of which he has not made 
titled, any other testamentary disposition which is capable of taking effect* 

Illustration. 

A by his will bequeaths certain legacies, of which one is void under section 118, and another lapses by the 
death of the legatee. He bequeaths the residue of bis property to B. After the date of his will A purchases a 
samindari, which belongs to him at the time of his death. B is entitled to the two legacies and the samindari 
as part of the residue, 

C1865-S. 90.] 

lOi* If a legacy is given in general terms, without specifying the time when it ia to be 


Time of vesting legacy in paid, the legatee has a 
general terms. of the testator, and, 

pass to his representatives. 

[1866— S. 91.] 


Section 102 — Note 1 (contd,) 

-entitled to all property belonging to the testator at the 
time of his death so that whatever ia not effectively 
disposed of goes to the residuary legatee. (Vol 22) 1935 
Kag 239 (240) ; 31 Nag L R (Sup) 30. ® 

[2] The very essence of a residuary clause is that its 
terms should be such as to carry with the bequest of 
all the enumerated items* if any, all items of property 
“belonging to the deceased not mentioned in the will, 
therefore where in a will there were no words be- 
queathing to a person any immovable property except- 
ing those mentioned therein he is not a residuary legatee 
in respect of any immovable property. (Vol 12) 1925 
Mad 418 (420) (DB). 

[3] Pfima facte, the words “I give all my personal 
property and effects” were sufficient to constitute a person 
8. residuary legatee of the personalty of the deceased 
within S. 102 and hence pnma faae under S. 103 the 
person becomes entitled to all the personal property 
Wonging to the testatrix at the time of her death of 
which she had not made any other testamentary disposi- 
tion which was capable of taking effect. (Vol 22) 1935 
Rang 71 (71) : 12 Rang 705 (DB). 

[4] Devise of specific immovable property to A for 
life only — No direction as to what should happen 
after determination of A^s interest — General direction 
to executors to sell all the residue of his moveable and 
immovable property and to make over the proceeds to a 
university I Held, reversion after determination of A*s 
life interest passes to university under the residuary 
devise. (’04) 3l Gal 166 (169). 

[5] A testator bequeathed “all the real and personal 
estate” to his trustees for sale and conversion and out 
of the proceeds to pay “my debts” and hold the residue 
Miereof in trust for certain residuary legatees. It was 
held that notwithstanding the absence of the words 
“rest and residue” the general devise and bequest of 
the real and personal estate as a mixed fund in one 
mass was clearly residuary so that legacies were charged 
upon and payable out of the real estate. (1909) 1 Ch 
791 (795), Trewhy v. Balls, 

Section 103 — Note 1 

[1] The residuary gift carries every lapsed legacy 
land any legacy which on any ground fails to take 
effect— But this is subject to other rule that if the tes- 
tator .has shown any intention with regard to the ex- 
^oepted property inconsistent with its ever falling again 
into residue effect must be given to that intention. (Vol 


vested interest in it from the day of the death 
if he dies without having received it, it shaE 


22) 1935 Rang 71 (71) s 12 Bang 706 i(DB) ^ (’02) 6 
Cal W N 321 (325) ^ (Vol 22) 1935 Nag 239 (240) ; 31 
Nag L R (Sup) 30. (No particular mode of expression is 
necessary to constitute a residuary legatee.) 

[See also (1861) 8 Moo Ind App 66 (88) (PC).] 

[2] Where the testator has manifested a general 
charitable intention this should not fail to be carried 
out merely because the executors are all dead and the 
particular land, on which the testator desired the dis- 
pensary to be erected, is not available for the purpose, 
(’09) 36 Cal 261 (265), 

[3] The residuary estate should be construed to 
include such portions of the enumerated estate as were 
not specifically given but it does not apply to property 
unknown to the testator. (Vol 21) 1934 Cal 356 (361) : 
60 Cal 1406 (DB) ^ (Vol 3) 1916 Mad 17 (18) ; 38 Mad 
1096. 

[4] Certain items to remain as tarwad — Properties 
omitted, to go to certain persons — Attempt to'oreate 
property on analogy of tarwad, held, invalid and items 
fell intojesidue. (Vol 27) 1940 Mad 7S5 (787) (DB). 

Section 104 — Note 1 

[1] Probate granted to executor — Simultaneous 
agreement recorded between beneficiaries to have pro- 
perties disposed of fay the executor not in complete 
accordance with the terms of will— Executor agreeing 
to distribute according to the terms* of agreement — 
Held executor holds property under the will and not as 
a trustee and the heir of residuary legatee who has not 
received his share can invoke the aid of S.104. (Vol SO) 
1933 Cal 841 (843) : 60 Cal 1135 (DB). 

[2] A person who is given by will definite share after 
expiration of life estate takes vested interest in snob 
share and it is transmissible to his heirs* (’28) 109 
Ind Gas 654 (654) (Lah). 

[3] A bequest unless the testator intended otherwise, 

as in the case of a contingent bequest, becomes vested 
in interest in the devisee or legatee from the date of the 
testator’s death although he may not ha entitled to 
receive what has been bequeathed to him except in due 
course of administration. (*12) 22 Mad L Jour 228 
(229) (DB). . 

[4] The estate vested under this section is not full 
or absolute and until the assent of the executor is 
given the legatee has only an inchoate right to the 
legacy. (Vol 3) 1916 Mad 422 (423, 424) : 38 Mad 474 
(DB). (A legacy even if vested could be divested by the 
disclaimer of the legatee.) 
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lOS. (l) li tli€) legates does aot survive the testator, the legacy cannot take effect, but shall 
’ In what ease legacy lapses, lapse and form part of the residue of the testator’s property, unless il- 
appears by the will that the testator intended that it should go to some other person. 

(2) In order to entitle the representatives of the legatee to receive the legacy, it must be 
proved that he survived the testator. 

Illustrations. 

{%) The testator bequeaths to B *"§00 rupees which B owes me.’* B dies before the testator; the legacy lapses. 

A bequest is made to A and his children, A dies before the testator, or happens to be dead when th®' 
will Is made. The legacy to A and his children lapses. 

(iii) A legacy is given to -4, and, in case of his dying before the testator, to B. A dies before the testator. The 
legacy goes to B. 

(ii?) A sum of money is bequeathed to A for life, and after his death to B. A dies in the lifetime of the 
testator ; S survives the testator. The bequest to B takes effect. 

(fij) A sum of money is bequeathed to A on bis completing his eighteenth year, and in case he should die 
before he completes his eighteenth year, to B. A completes his eighteenth year, and dies in the lifetime of the 
testator. The legacy to A lapses, and the bequest to B does not take effect, 

im) The testator and the legatee perished in the same ship-wreck. There is no evidence to show which dia4 
first. The legacy lapses. 

[1865-S. 92.] 


Section 104 — Note 1 (conid.) 

[5] A will directed that in the event of any of his 
legatees dying during his life time or any time there- 
after “prior to the division” of the proceeds from the 
sale of bis estate as directed in earlier part of the will, 
leaving lawful issue, such issue would be entitled to the 
share of the deceased parent. One legatee died after the 
testator’s death but before the said division took place 
and left a lawful issue. It was held that the interest of 
the deceased legatee did in law vest in him at the death 
of the testator but he having died prior to the division 
of the estate it was divested and the gift over took effect 
in favour of hig issue. (’84) 6 All 583 (597) (DB), 

Section 105 Note I 

[1] This section applies to Hindus and where a 
legacy is given to A, a Hindu alone and he predeceases 
the testator, the legacy will lapse. But from that it does 
not follow that illustration (li) will apply if the bequest 
is contained in a Hindu will. To say so would be in- 
consistent with the rule laid down by S. 97 which is 
expressly made inapplicable to Hindus. (Yol '23) 1936 
Bom 469 (462) : I L B (1937) Bom 679. (Hindu will 
giving legacy to A and his sons and daughter — A and 
daughter dying before testator — Legacy held was for 
parent and issue concurrently and sons took the whole 
legacy as survivors.) 

[2] A person capable of taking under a will must be 
such a iierson as could take a gift inter vivos and there- 
fore either in fact or in the contemplation of law be in 
existence at the death of the testator, (’72) 18 Suth 
W B 859 (367). 

[3] ' In order to prevent a legacy from lapsing a tes- 
tator must in clear words exclude lapse and must 
clearly indicate who is to take in case the legatee dies 
before the testator. (Yol 27) 1940 Lah 318 (319): I L E 
(1940) Lah 583 (DB). (Bequest to wife and three dau- 
ghters in four equal shares— Wife dying before testator 
—No indication as to wife’s share in such circumstances 
— Bequest to wife lapses and passes to son ) 

[4] A Parsi devised a house to his wife for her life 
and then to his son A and after him to his widow 
subject to certain restrictions, and issues of A if any 
and then to his another son B. A died in the lifetime 
of testator’s widow and left neither widow nor any 
issue. It was held that B was entitled to the house sub- 
ject to life-estate of bis mother. (Yol 5) 1918 P C 206 
(208) s 46 Ind App 257 ; 43 Bom 88 (PC). 

,J|5] Gift to persons made as tenants-in-common — 
One of them dies before testator— His share lapses, and 


forms part of residue of testator’s property unle's It 
appears from the will that the testator intended that It 
should go over to some other pprson. (Yol 23) 1936 
Sind 158 (160) : 29 Sind L R 374 (DB). 

[6] Where by the terms of a will an annuity Is pay- 
able to a certain person putra pautradt hrame^ but is 
not charged on any specibo property, and the legate© 
predeceases the testator, it must be held that the will 
confers an estate of .inheritance, but the legacy lapses 
because the legatee has predeceased the testator. Th© 
words putra pautradi krame etc., are merely descrip- 
tive of the estate which the testator proposed to confer 
on the legatee and do not import a gift over to the sons 
and grandsons of the legatee. (Yol 2^) 1941 Pat 468 
(468, 469) ^ (Yol 27) 1940 Pat 257 (267) (DB). 

[7] If the Court finds upon the construction of the 
will, that the te8titt:)r clearly intended not to give a 
mere bounty to the legatee, but to discharge what he 
regarded as a moral obligation, whether it were legally 
binding or not, and if that obligation still exists at the 
testator’s death, there is no necessary failure of the tes- 
tator’s object merely because the legatee dies in hi® 
lifetime; and therefore death in such a case does noi 
cause a lapse (1904) 2 Ch BO Stevens y. K%ng, 
(On construction of the will held that the testatrix 
intended to discharge an obligation and that there was 
no lapse.) 

[8] It can make no difference that legatee ceased to 
exist immediately after the death of the testator. The same 
law must be applicable whether it was a day, or months 
or year or ten years after. The legacy becomes the pro- 
perty of the legatee upon the death of the testator 
though he might not for some reason, obtain the receipt 
of it till long after. (1891) 2 Ch 236 (243), In reSlavin*, 
Slavin v. Habburn, (Principles relating to lapse of lega- 
cies to charitable objects discussed —Charitable bequest 
to orphanage existing at the time of testator’s death but 
coming to an end before legacy was paid over-~-.Legaoy 
does not lapse into residue.) 

[9] Where a legacy is bequeathed to a particular 
charitable institution existing at the date of the will 
and the institution has ceased to exist before the tea- 
tator’s death, the legacy fails and lapses in the same 
way as in the case of an individual (1895) 1 Ch 19 
(24, 34, 35), Eymer v. Stanfield. (Case law as to lapse 
of bequests to charitable institutes discussed.) 

[10] Refusal to receive legacy — Betfacting.suoh 
refusal — Effect — Lapse of legacy —Legacy held did 
not lapse. (1913) 1 Ch 272 (276), Fraser v. Young^ 
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Legacy does not lapse if one ol two 106. If a legacy is given to two persons jointly, and one of 
joint legatees die before testator. them dies before the testator, the other legatee takes the whole. 

Illustration, 

The legacy m simply to 4 and B, A dies before the testator, B takes the legacy, 

[1865-8. 93.] 

107 . If a legacy is given to legatees in words which show that the testator intended to give 
Effect ol words showing them distinct shares of it, then, if any legatee dies before th® 
testator’s intention to give testator, so much of the legacy as was intended for him shall fail into 
dletinct shares. residue of the testator’s property. 

Illustration, 

A Bum ol money is bequeathed to A, B and 0, to be equally divided among them, A ’'dies before the testatoro 
S and G will only take so much as they would have had i! A had survived the testator, 

[1865-8. 94.] 


Section 106 — Note 1 

[1] Where there are no words to indicate an inteo- 
tion to create tenancies in-common the rule ol English 
law is to presume that the donees are joint tenants. 
This rule has been adopted in this section. The differ* 
enoe in dates as to handing over the management to 
each donee, does not sufficiently indicate donor’s inten- 
tion to create tenanoies-in-common. (’ll) 34 Mad. 80 
(81) (DB). (The rule was applied to the case oi a gilt 
and held that a gift to A, B and C, simply was a gilt 
to them jointly and not as tenants-in-common ) 

[2] Where the gift is to two donees jointly and the one 
Is capable of taking and the other not, he who is capable 
shall take the whole. This principle does not depend 
on any peculiarity in English law and is applicable to 
this deed of gift, (’89) 16 Cal 677 (682) : 16 Ind App 
44 (P 0). 

[3] Sections 106, 97 — Will by Hindu — Legacy to T, 
his sons and daughter — Death of T and daughter 
during testator’s lifetime — Sons take whole legacy as 
the legacy was ior parent and issue concurrently. 
(Yol 23) 1936 Bom. 459 (462) ; I L R (1937) Bom. 679. 

[4] Where the relevant portion of the will by a 
Christian ran : ^ ‘After my death my wife and foster 
daughter should get these properties and enjoy them” 
It was held, that there was a joint bequest to wife and 
foster daugther and that, therefore, the foster daughter 
was entitled to succeed to the whole of the property 
bequeathed by survivorship after the wife’s death. 
(Yol 88) 1946 Mad 12 (14). 

[5] Testator directing the net income of trust created 
during the joint lives of his wife and daughter to be 
applied first for the payment of monthly allowances to 
daughter and wife and the residue' to be used for their 
purposes and then the children of the daughter : Held 
that there was a gift of the residue to wife and daughter 
In equal proportions during their joint lives and that 
on the death of one, the survivor would take the whole 
for her lifetime. (’91) 15 Bom. 443 (449, 450), 

[6] Bequest to ‘ children ’ where a testator directed 
to sell the estate and pay the proceeds to and among 
his nephew and nieces as tenants-in common and that 
in the case of death of any of bis nephews and nieces, 
the children of the one dying should be paid ihe parents* 
share, It was held that the children took as joint tenants 
and not as tenants-in- common. (1915) 2 Ch 216 (221), 
Buhhc Trustee v. Clarkson, (Interpretation of ‘monies 
to be paid’.) 

[7] Maintenance grant — When a grant is made for 
maintenance in favour of two persons, prima facie it 
may be concluded that upon the death of either the 
other would be entitled to only a proportionate amount. 
But where a grantor provided that two ladies were to 
receive Bs 650 and that after the death of both one- 
half of the amount was to be continued as malncenanee 

a son horn of the womb of one of them named 


therein tnere was sufficient indication to the contrarj 
so as to construe the grant to the two ladies as if they 
constituted one grantee with a right of survivorship 
%nter se, (’13) 17 Cal L Jour 87 (91) (DB). 

[See also (Yol 8) 1921 Cal 175 (175) (DB). (Case ol 
annuity.)] 

Section 107— Note 1 

[1] Where any property is bequeathed to two or more 
persona without any specification of shares, the natural 
presumption is that they are intended to take in equal 
shares: and when the estate bequeathed is one of in- 
heritance, it is far more reasonable to suppose that each 
legatee and his heirs are the objects of the testator’s 
bounty, than that he intends that the legatees should 
take by survivorship, and the heirs of the last surviving 
legatee should take the whole. Even in English law 
the leaning has been in favour of tenancy in common j 
and the Court decrees a tenancy in common as much as 
it can. (’97) 24 Cal 646 (654) (DB) (*92) 15 Mad 
448 (468, 469). (A bequest of a fund to my grand- 
children by my daughter A, also to my grandson B and 
to his step-brother G in ‘equal shares’ is a bequest to the 
testator’s grand-children as persona de^ignata to be 
enjoyed as tenants-in common.) 

[2] The principle of joint tenancy as obtaining in 
England is quite foreign to the Hindu law and whei^ 
property is gifted to more than one, in the absence of 
anything in the grant to the contrary the presumption 
13 that the donees take as tenants-in-oommon. In case 
of Einda wills, where the grant is to persons incapable of 
forming a Hindu joint family they can of course take only 
as tenants in common. Where the grant is to persons 
who constitute such a family, it may even then be the 
prima facie view that they take in severalty and those 
who argue in favour of joint tenancy have to show 
some clear foundation for it in the terms of the wilL 
(’05) 28 Mad 363 (373, 374) (DB). (“Shall enjoy the 
house from son to grandson and so on in succession” 
indicates grant of absolute estate while “bhall take in 
euqal shares’ ’ shows that grantees will lake as tenants 
in common )«$i(’96) 28 Cal 670 (679) ; 23 Ind App 37 
(P C). (Bequest of 4 anna share of zamindary to testa- 
tor’s daughter and her son *‘for your maintenance’ with 
power to alienate — Each took absolute estate in 2 anna 
share — The words “for your maintenance” did not 
reduce their interest. 11 Mad 2S8, Onerrt^led.) ®(’11| 
33 All 41 (44) (DB). (Bequest by Hindu father to his 
two married daughters ; Held^ daughters took as 
tenants-in-common.) 

[Bee also (’04) 27 Mad 498 (603) (DB). (Partition 
between father and sons of senior wife — Stipulation that 
father and junior wife should bold and enjoy father’s 
share— Wife held took as tenant- in-common and not m 
joint tenant with a right of survivorship— After death 
of father wife held entitled to moiety only.)! 
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When lapsed share goes 108. Where a share which lapses is a part of the general residue 
as undisposed of. bequeathed by the will, that share shall go as undisposed of. 

Illustration. 

The teatatoe bequeaths the residue of his estate to J5 andO, to be equaliy divided between them, ^dles 
tbefore the testator. His one- third of the residue goes as undisposed of, 

[1865-S. 95,] 

109. Where a bequest has been made to any child or other lineal descendant of the testator* 

When bequest to testator’s legatee dies in the lifetime of the testator, but any lineal descent 

child or lineal descendant dant of his survives the testator, the bequest shall not lapse, but shall 
does not lapse on his death take effect as if the death of the legatee had happened immediately after 
In testator’s lifetime. testator, unless a contrary intention appears by the will. 

Illustration^ 

A makes his will, by which he bequeaths a sum of money to his son, B, for his own absolute use and benedt, 
B dies before At leaving a son, C, who survives A, and having made his will whereby he bequeaths all his pro- 
perty to his widow, D. The money goes to D. 

[1865~S. 96.] 

Bequest to 1 for benedt of llO# Where a bequest is made to one person for the benefit of 
B does not lapse by ,4.’s death, another, the legacy does not lapse by the death, in the testator*s life- 
iime, of the person to whom the bequest is made. 

[1865~a 97.] 

Survivorship in case of be- Hi. Where a bequest is made simply to a described class of persons, 
” quest to described class, the thing bequeathed shall go only to such as are alive at the testator’s 

death. 

Exception If property is bequeathed to a class of persona described as standing in a 

particular degree of kindred to a specified individual, but their possession of it is deferred until a 


Section 107 — ■ Note 1 (contd.) 

[3] When all persons who are to benefit under the 
will are mentioned by name the bequest to them is not 
as a class but as tenants-imoommoa. Where therefore a 
bequest is made to one sister and four brothers, men- 
Moning their names and specific shares and one of the 
brothers dies before testator the dead brother’s share 
lapses and forms part of the residue of testator’s property 
and other brothers and sisters cannot claim it. (Yol23) 
1936 Sind 158 (159) ; 29 Sind L B 374 (DB). 

[See also (’98) 22 Bom 833 (840): 25 Ind App 126 
(P C). (On iconstcuctlon of the will held that two 
brothers took life interest as tenants in common and 
there being nO valid disposal of the ulterior interest, it 
fell into the residue.)] 

[4] Bequest of certain property in equal shares to the 
testators’s children A, B and 0 or the survivors or 
survivor of them — A attesting the will — A^s share 
becoming void falls into the residue and does not go 
over to B'-and G. (’03) 26 Mad 433 (437) (DB). 

Section 108 — Note 1 

[1] Will by one K in which a legacy was bequeathed 
to Mrs. J who was his sister — J attesting the will : 
Held that the legacy to Mrs. J lapsed under S. 54 of 
the Act of 1865 (S. 67 bf this Act) and therefore should 
he dealt with under S. 95 of that Act (eocresponding to 
S. 108 of this Act). (’82) 4 Mad 244 (246). 

Section 109 — Note 1 

[1] This section is an exception to the general rule 
laid down in S. 105 and its effect is to prolong the life 
of the original devisee by a fiction of law for the purpose 
of giving effect to the will in which the gift which 
would otherwise lapse, occurs and it only points out the 
mode in which that is to be given. (Vol 34) 1947 Oudh 
45 (62) ; 21 Luok 463 (DB). 

[2] All that S. 109 provides is that the bequest shall 
take effect as if the death of the legatee had happened 
immediately after the death of the testator. In other 
words, in order to prevent a lapse it must be assumed 
that the legatee survived the testator. The section does 
not contain any provision that on such assumption 


being made the bequest is to take effect only in favour 
of the lineal descendants. The benefit of this section 
extends to all the heirs. (Vol 22) 1935 Oudh 437 (439) ? 
11 Luck 376 (DB). 

[3] This section applies to taluqdars< — See S. 19, 
Oudh Estates Act, 1869. (Vol 84) 1947 Oudh 45 (62): 
21 Luck 463 (DB). 

[4] This section applies even if the legatee is dead 
at the date of the will. (1900) 27 Gal 521 (527) ; 27 
Ind App 10 (P C). 

[5] Bequest by a Hindu having no male issue to hla 
eldest daughter and her sons from generation to genera* 
tion — Legatee dying before testator having only two 
daughters — Testator leaving widow and other daughters 
after him— Daughters of legatee claiming property on 
equitable principles on analogy of this section : Eeld^ 
the words “sons and grandsons” in the will meant only 
“heirs” and that the section or its principle could not 
be applied as the will Was not governed by the Act. 
(’01) 24 Mad 299 (304) (DB). 

[6] Bequest to testator’s daughter of certain amount — 
Daughter predeceasing testator leaving a daugher born 
during life time of testator; Heldt S. 96 of Act of 
1865 applied and the legatee’s daughter was entitled 
to the legacy and farther that, the rule in Tagore’s case 
was not contravened as the effect of this section was to 
vest the legacy in the legatee herself treating her as 
dying immediately after the death of the testator. (’89) 
16 Cal 549 (555) (DB). 

[7] The expression “any child or other lineal descen* 
dant” in this section does not include an illegitimate 
son, (Vol 28) 1941 Pat 458 (458, 459). (An illegitimate 
child would be included in the word '‘child” only when 
there is a designatio pjrsonce*) 

Section 111 — Note 1 

[1] It is a question of construction in each case 
whether the class is to be asceiialned at the death of the 
testator or at a later date. It is for those who assert that 
the class is to be ascertained at a date other than that 
of the death of the testator to show that that is the fair 
result of the language of the will. (1920) 1920 App Oas794 
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time later than the death of the testator by reason of a prior beqnest or otherwises the property 
shall at that time go to snob of them as are then alive, and to the representatives of any of them 
who have died since the death of the testator. 

lUusirations, 

{i) A bequeaths 1,000 rupees to ‘*tbe children of JB** without saying when it is to t© distributed among them, 
B had died previous to the date of the will, leaving three children, C, D and E. E died after the date of the 
will, but before the death of A, C and D survive A. The legacy will belong to 0 and D, to the exclusion of the 
representatives of E. 

(ii) A lease for years of a house was bequeathed to A for his life, and after his decease to the children of B, 
At the death of the testator, B had two children living, G and B, and be never had any other child. Afterwards, 
during the life-time of A, C died, leaving E, his executor. D has survived A. D and E are jointly entitled to so 
much of the lease-hold term as remains unexpired. 

(iit) A sum of money was bequeathed to A for her life, and after her decease, to the children of B. At the 
death of the testator, B bad two children living, C and B, and, after that event, two ehiidren, E and F, were 
born to B. 0 and E died in the liletime of A, C having made a will, E having made no will. A has died, leaving 
B and F surviving her. The legacy is to be divided into four equal parts, one of which is to be paid to the 
executor of 0, one to D, one to the administrator of E and one to F. 

(w) A bequeaths one* third of his lands, to B for his life, and after his decease to the sisters of B. At the 
death of the testator, B had two sisters living, C and B, and after that event another sister E was born. C died during 
the life of B B and E have survived B. One-third of A’5 lands belong to B, E and the representatives of 0, in 
equal shares. 

(v) A bequeaths 1,000 rupees to B for life and after his death equally among the children of 0. Up to the 
death of B, G had not had any child. The bequest after the death of B is void. 

(vi) A bequeaths 1,000 rupees to “all the children born or to be born’* of B to he divided among them at the 
death of C. At the death of the testator, B has two children living, B and E. After the death of the testator, 
but in the lifetime of 0, two other children, F and Q, are born to B. After the death of C, another child ii born 
to B. The legacy belongs to B, B. F and (5, to the exclusion of the after-born child of B. 

(tiii) A bequeaths a fund to the children of B, to be divided among them when the oldest shall attain 
majority. At the testator’s death, B had one child living, named G. He afterwards had two other children, 
named B and E. E died, but C and B were living when C attained majority. The fund belongs to 0, B and the 
representatives of B, to the exclusion of any child who may be born to B after C's attaining majority. 

[1865 — S. 98.3 

CHAPTER VII. 

Op void Bequests. 

Bequest to person by parti- 112. Where a bequest is made to a person by a particular descrip- 
cular description, who is not tion, and there is no person in existence at the testator’s death who 
in existence at testator 8 death, ajjs^ers the description, the bequest is void. 


Section 111 — Note 1 (contd,) 

(802), Hutchinson v. National Befuges for Homeless 
and Destitute Children, 

[2] Where a will contains an immediate gift to the 
children of a living person and nothing more and there 
are children living at the death of the testator those 
children only take. Where, however, the period of distri- 
bution is postponed the gifc will apply not only to the 
children living then at the death of the testator but 
also to those born before the period of distriWtion, 
(1891) 3 Ch. 197 (202), Mervin v. Grossman ^ (1879) 5 
App Cas 123 (134), Engeltina Diasy, Alfred De Liv&ra, 
(Immediate gift— Children alive at the death of testator 
take.) ^ (’94) 18 Bom. 7 (13). (Do.) ^ (’05) 7 Bom. 
h B 207 (211), (Do.) 

[3] ^Where the gift is by will to a class the rule of 
lapse of bequest does not apply, Thetruerule is that those 
members of the class who are at the testator’s death 
capable of taking take and that those who become 
incapable of taking whether by dying in the testator’s 
lifetime or by attesting the will or by some other opera- 
tion of law do not take. (1876) 4 Ch D 165 (172, 173), 
In re Coleman and J arrom, 

{4] In case of a bequest to a class, even by a Hindu 
under a power of appointment, the appointment should 
be made during the life of the life tenant so that the 
appointee may be ascertained when the event arises 
when he is to take and secondly the persons who take 
must be alive at the death of the testator. (’92) 16 
Bom 492 (499) (DB). 

iSeealso (1803) 8 Ves Jun 376 (381) ; 32E E 400, 
Baul V. Campion, (Bequest to such of the children 


of A as B shall by will direct and in default of such 
directions, among the children share and share alike — B 
in executing her power of appointment is to take only 
those as objects of her disposition who were born before 
her death.)] 

. [5] On reading this section with S. 119, it is clear 

that the title to the property bequeathed to a class o! 
persons certainly vests in such of the persons of that 
class who are actually alive at the testator’s death. This 
section contemplates the oases of deferred possession and 
not deferred vesting (Vol 20) 1933 Mad 885 (887) (DB). 
(Bequest of life-estate with gift over to a class of 
persons — -Defendant 1 only living of that class at the 
death of testator— Defendant’s estate is vested and he 
can mortgage his interest even before the death of the 
life-tenant.) 

[6] Mere interposition of a life estate does not pre- 
vent the vesting of the remainder even in case of a 
legacy to a class, the time of vesting being the time of 
the death of tbe testator, and not the termination of the 
Hfe-estate. (Vol 22) 1935 Mad 865 (866). (Will by a 
Hindu dated 26*2-1898 — Principle of the section 
applied.) 

SECTION 112 — SYNOPSIS. 

1. Scope, 

2 . Applicability to Hindu wills. 

3 . “Kindred.” 

4 . Exception, 

1 . Scope. — [1] A person capable of taking under 
a will must be such a person as could take a gift inter 
mvos and, therefore, must either In facet or contemplit’* 
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Exeeption.-^Ii property is bequeafehed to a person described as standing in a particular 
degree of kindred to a specified individual, but his possession of it is deferred until a time later 
than the death of the testator, by reason of a prior bequest or otherwise; and if a person answering 
the description is alive at the death of the testator, or comes into existence between that ©vent and 
Mch later time, the property shall, at such later time go to that person, or, if he ia dead, to his 
representatives* 

V Illustraiions, 

{i) A beqaealhs 1,000 rupees to the eldest son of B, At the death of the testator, B has no son. The bequest 
is void. 

(ii) A bequeaths 1,000 rupees to B lor life, and after his death to the eldest son of C7. At the death of the 
testator, 0 had no son. Afterwards during the life of B, a son is born to C, Upon B's death the legacy 
goes to C^s son. 

(in) A bequeaths 1,000 rupees to B for life, and after his death to the eldest son of 0, At the death of the 
testator, G had no soo. Afterwards, during the life of B, a son, named D, is born to 0. D dies, then B dies. The 
legacy goes to the representative of D. 

(iv) A bequeaths his estate of Green Acre to B for life, and at his decease, to the eldest son of C. Up to the 
death of B, G has had no son. The bequest to C’s eldest son is void. 

(v) A bequeaths 1,000 rupees to the eldest son of 0, to be paid to him after the death of B, At the death of 
the testator G has no son, but a son is afterwards born to him during the life of B and is alive atB’s death. 

son ia entitled to the 1,000 rupees. 

[1865— S. 99.] 

113« Where a baquesfc is made to a person not in existence at the limB of the testator’s deatE 
Bequest to person not in Subject to a prior bequest contained in the will the later bequest shall 
esistence at testator’s death be void, unless it comprises the whole of the remaining interest of the 
subject to prior bequest. testator in the thing bequeathed. 


Illustrations. 

{%] Property is bequeathed to A for his life, and after his death to his eldest son for life, and after the death 
of the latter to his eldest son. At the time of the testator’s death, A has no son. Here the bequest to A’s eldest 
son is a bequest to a person not in esisteooa at the testator’s death. It is not a bequest of the whole interest that 


remains to the testator. The bequest to A*s eldest son for 

Section 112 — Note 1 (contd ) 

tion of Jaw be in existence at the death of the testator. 

f97) 21 Bom 709 (721) : 24 Ind App 93 (P 0). 

[2] Will providing three legacies in succession — Last 
legatee or deseendantd of three to nominate successor— 
In event of disagreement between them Government to 
appoint successor. Will held invalid as offending rule of 
perpetuities and as creating interest in unborn persons. 
(Vol 16) 1929 Oudh’494 (506) : 5 Luck 305 (DB). 

[3] A gift to a woman during widowhood and after 
death or remarriage to persons or class of persons living 
at her death, has been held to enure on her marriage 
for the immediate benefit of the persons or class of per- * 
sons then living, (1918) 1 Oh 368 (370, 371), Watts v. 
Silvey, 

2. Applicability to Hindu wills.— [1] Section 112 
is not included in the limitation upon the power of a 
Hindu to make a bequest by will to an unborn person 
contained in S. 3 of the Hindu Disposition of Property 
Act — S. 112 therefore does not make a bequeet by a 
Hindu in favour of an unborn person void ) (Vol 33) 
1946 Oal 396 (400) (DB). ((’82) 8 Cal 637 (DB) held 
no longer good law.) 

[But see (Vol 20) 1933 Pat 647 (849) : 12 Pat 708 
(DB). (Hindu law— Bequest to L’s first male child — Male 
ebild born to B only after death of testator — Gift is 
void— S. 112 is subject to restriction No. 1 of Sob. HI.) 
^(’82) 8 Cal 837 (638) (DB). (Eeversing (’82) 8 Oal 157.)] 

[2] The rules of Hindu law regarding wills are not 
afiected by the Hindu Wills Act. 8. 112 which has been 
made applicable by S. 3 of Wills Act to Hindus does 
not apply to wills under Hindu Law. (’12) 39 Oal 87 
(93) (DB) m (Vol 8) 1921 Mad 258 (264) ; 44 Mad 446 
(DB). 

[8] The prinoiple of Hindu law which invalidates a 
gift other than to a sentient being capable of accepting 
4 does not apply to a bequest to trustees for the establi- 
Bbment of m mage and the worship of a Hindu deity 


his life is void. 

after the testator’s death (and does not make such a 
bequest void). (’10) 37 Cal 128 (134) (F B). 

3. “Kindred”,— [1] The word “^kindred” should 
not be limited to blood relations when that word is 
imported into a Hindu will. Therefore a bequest made 
by a Hindu father to the would-be wife of his son may 
be deemed a bequest to a person described as standing 
in a particular degree of kindred to his son. (’12) 39 
Cal 87 (101, 103) (DB). 

[2] Bequest to relative’s would-be-wile in existence 
at the testator's death is valid, notwithstanding the pro* 
visions of S. 99. (Vol iO) 1923 Nag 105 (106) ; 18 Nag 

L R 143. 

" 4, Exception. — [1] A will executed by a Hindu 
provided, inter aha : “A, first male child by the pre* 
sent wife to be heir in default of any male child being 
born to him or dying in childhood, either a son of B 
or 0 to be heir. The boy should live with the daughter- 
in-law as her adopted soo”. It was held that no son of 
A was in existence at the time of the testator’s death 
"and it could not have been within the contemplation of 
the testator that the operation of the bequest should be 
suspended indefinitely, the exception to S. 112 also 
could not apply. (Vol 20) 1933 Pat 647 (649) ; 12 Pat 
708 (DB). 

[2] The general principle that a donee must be in 
existence for the validity of a gift is subject to an excep- 
tion in the case of conditional gifts on marriages, so 
that a bequest in favour of a girl who was to be mar- 
ried by the testator’s son and who was in existence al 
the time of his death, is valid. (’12) 39 Oal 87 (92) 
(D B), 

Section 113 — Note 1 

[1] Sections 100, 101, 102 constitute law of British 
India applicable to succession to property of every one 
except Hindus, Mahomedans or Buddhists. They are^ 
therefore, applicable to those subject to a variety of 
systems of jurisprudence, and must therefore be oons* 
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(ii) A fond is begneafebed io A for bis life, aod after Ills death to his daughters. A sarvi?ea the testator. A 
has daughters some of whom were not ia existence at the testator’s death. The bequest to daughters 

comprises the whole iaterest that remains to the testator ia the thing bequeathed. The bequest to A’a daughters 
is valid. 

(^ii) A fund is bequeathed to A for his life, and after his death to his daughters, with a direotloa that, if 
any of them marries under the age of eighteen, her portion shall be settled so th'it it may belong to herself for 
life and may be divisible among her children after her death. A has no daughters living at the time of the 
testator's death, but has daughters born afterwards who survive him. Here the direction for a settlement has the 
efiect in the ease of each daughter who marries under eighteen of substituting for the absolute bequest to her a 
bequest to her merely for her life; that is to say, a bequest to a person not in existence at the tuna of the testator’s 
death of something which ia less than the whole interest that remains to the testator In the thing bequeathed. 
The direction to settle the fund is void. 

A bequeaths a sum ol money to B for life, and directs that upon the death of B the fund shall be settled 
upon his daughters, so that the portion of each daughter may belong to herself for life, and may be divided among 
her children after her death, B has no daughter living at the time of the testator’s death. In this case the only 
bequest to the daughters of B is contained ia the direction to settle the fund, and this direction amounts to a 
bequest to persons not yet bom, ol a life-interest in the fund, that is to say, of something which is has Shan the 
whole interest that remains to the testator in the thing bequeathed. The direction to settle the fund upon the 
daughters of B is void. 

[1865— S. 100.] 

11^. No bequest is valid whereby the vesiiing of the thing bequeathed may be delayed beyond 
Buie against perpetuity. the lifetime of one or more persons living at the testator’s death and 
the minority of some person who shall be in existence at the expiration of that period, and to 
whom, if he attains foil age, the thing bequeathed ia to belong. 

Illustrations* 

{%) A fund is bequeathed to A for his life and after his death to B for his life; and after JB’s death to such 
of the sons of B as shall first attain the age of 25. A and B survive the testator. Here the son of B who shall first 
attain the age of 25 may be a son born after the death of the testator; such son may not attain 25 until more 
than 18 years have elapsed from the death of the longer liver of A and B; and the vesting of the fund may thus 
be delayed beyond the lifetime of A and B and the minority of the sons of B, The bequest after B’s death is 
void. 


Section 113 — Note 1 (contd.) 
trued according to the generally current meaning of the 
words used and apart from such technical considera* 
tions as are only appropriate in the law of England, 
{Vol 10) 1923 P 0 122 (125) (PO). (Interpretation of 
Parsi will ) 

[2] Omission of S. 100 in Act 8 of 1921 does not 
make S. 113 inapplicable to Hindu wills in Madras. 
(Yol 21) 1934 Mad 705 (708) : 58 Mad 15 (D B). 
(Hindu will in city of Madras conferring life estate on 
son and after his death a lite interest by way of remain- 
der to son’s wife with a further gift after her death to 
certain other person. Wife not in existence at the death 
of te&tator— Gift to wife is void.) 

fS] Buies in Ss. 113 and 114 have to be applied as 
at the testator’s death. They include the possibilities 
existing at that time and are not confined to actual 
events (Yol 33) 1946 Cal 396 (401, 405, 406) (D B). 
( Testator’s will after creating some maintenance 
allowances providing in cl. (9) that legitimate sons, 
natural or adopted, of his son A would be entitled to 
residuary estate, actual vesting taking place after only 
son or youngest son completes 21 years — No son born 
to or adopted by A till testator’s death — A adopting 
son after testator’s death — In suit by A claiming resi- 
duary estate to exclusion of his son, held that bequest 
In cl. (9) did not ofiend against provisions of Ss. 113 
and 114 — A’s son held became entitled to residuary 
estate on his adoption.) 

[4] Eeferenoe to a prior bequest in the section does 
not exclude the idea of more than one prior bequest. The 
- illustrations given in the text beneath these sections do 
not indicate that when there are two or more prior life 
interests the bequest would be void even if it comprised 
the whole of the interest of the testator. (Yol 31) 1944 
Mad. 22 (23). (Hindu will — After testator’s and his 
wife’s death his only daughter K and children that 
might be born to her to enjoy his property — Will held 
conferred absolute estate on k . Bequest to K*s child* 
len held valid under S. 113.) 


[5] If there Is a possibility of the interest given to a 
beneficiary being defeated either by contingency or by 
a defeasance clause, the beneficiary under the later be- 
quest does not receive the interest bequeathed in the 
same unfettered form as that in which the testator 
held it and the bequest to him does not, therefore, com- 
prise the whole of the remaining interest of the testa- 
tor in the thing bequeathed within S. 113. (Yol 31) 
1944 P 0 67 (69, 70) : 71 Ind App 93 ; I L B (1944) 
Kar (P G) 238 (P C). 

[6] H executed a will in favour of her deceased sis- 
ter’s son P. The executors were to^hand over the funds 
to P’s trustees, who were to create a trust so that the 
funds may go to the children of P. P was not married 
till the death of H. Subsequently P married D and had 
from her a daughter F, who died shortly alter her 
birth. P then died without any issue biit leit a will lea- 
ving the funds to D absolutely. It was held that P took 
only a life interest in the funds and further that F, 
immediately she was born and came into existence be- 
came entitled to the bequest. After F’s death P took 
as F’s representative and hence bequest by P in favour 
of D was valid. (Yol 33) 1946 Bom. 134 (136-138). 

[7] See also notes under S 13 of the A. I. R. Com- 
mentaries on the Transfer of Property Act, 1882. 

SECTION 114 — SYNOPSIS 

1. Scope. 

2. Applicability to Hindu wills. 

3. Bequests to charitable objects. 

4. “In existence.” 

5. “Thing bequeathed.” 

6. Bequest to a class. 

1. Scope. — [1] When by a disposition a previous 
life estate is created, and the ulterior estate is bequea- 
thed ^0 a person on his attaining age, such disposition 
is valid. (Yol 7) 1920 Mad 812 (813) (D B). 

[2] Yested Interest-Testator’s intention to vest the 
interest in his son’s sons before they attain the age of 
twenty-five and to divest them of it if they die before 
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(ti) A fund is bequeathed to -4 for bis life, and after his death to B for his life, and after B's death to snob 
of B*s sons as shall first attain the age of 25. B dies in the lifetime of the testator, leaving one or more sons. In 
this case the sons of B are persons living at the time of the testator’s decease and the time when either of them will 
attain 25 necessarily falls within his own lifetime. The bequest is valid. 

(«ii) A fund is bequeathed to A for his life, and after his death to B for his life, with a direction that after 
B’s death it shall be divided amongst such of B*s children as shall attain the age of 18, bat that, if no child of B 
shall attain that age, the fund shall go to 0. Here the time for the division of the fund must arrive at the latest 
at the expiration of 18 years from the death of B, a person living at the testator’s decease. All the bequests are 
valid. 

(iv) A fund is bequeathed to trustees for the benefit of the testator’s daughters, with a direction that, if any 
of them marry under age, her share of the fund shall be settled so as to devolve after her death upon such of her 
children as shall attain the age of 18. Any daughter of the testator to whom the direction applies must be in 
existence at his decease, and any portion of the fund which may eventually be settled as directed must vest not 
later than 18 years from the death of the daughters whose share it was. All these provisions are valid, 

[1865— S. 101.] 


Section 114 — Note 1 (contd,) 
attaining that age — Payment of interest and not vest- 
ing dependant upon attaining that age — Question of 
remoteness does not arise. (1899) 2 Ch. 739 (746) In re 
Turney, Turney v. Turney. 

[3] The rule contained in this section has to he ap- 
plied as at the testator’s death and include possibilities 
existing at that time and are not confined to actual 
events. (Vol 33) 1946 Cal. 396 (400) (DB) ^ (Vol 6) 1919 
Cal 809 (812, 813): 46 Cal. 485 (DB)««1’02) 29 Cal 260 
(276, 277) * (1888) 39 Oh D 155 (158), In re Dawson; 
Johnston v. Bill 

[4] The mere fact of some of the restrictions and 
qualifications in the will being void, cannot affect the 
validity of the arrangement. (’04) 31 Cal 111 (127) 

(m- 

[5] A person created a will in which he said that his 
estate shall remain intact and that his heirs, sons, 
son’s sons and great grandsons and so on in succes- 
sion shall be entitled to enjoy the profits thereof. Alie- 
nation was strictly prohibited by the will as also 
division of the estate. Held^ that what the testator 
intended to give was the enjoyment of the profits to 
the persona mentioned in the will and that as his ob- 
ject was to create a perpetuity as regards the estate and 
to limit, for an indefinite period the enjoyment cf the 
profit thereof the bequest was invalid. (’85) 11 Cal 
684 (692, 693) ; 12 Ind App 103 (P C). 

2. Applicability to Hindu wills. — [1] This 
section lays down a special rule which differs from the 
English law on the subject and there is no reason why 
it should be invoked for the construction of Hindu 
wills made before the section had come into operation. 
(Yol 6) 1919 Cal 461 (463) (DB). 

[2] The rule in S. 114 must be applied in the light 
of the Hindu Disposition of Property Act, the provi- 
sions of which are subject to the section. Therefore, a 
bequest to an unborn per>?on or a class is valid provid- 
ed the bequest vests in that person or in the whole or 
some members of that class within the period prescrib- 
ed by the section. (Vol 33) 1946 Cal 396 (404) iDB). 

[See however (Vol 8) 1921 Mad 258 (267) : 44 Mad 
446 (DB). (The fact that a bequest is void under Hindu 
law is not a ground for refusing to apply S. 101, and 
to hold that it is void also under this section so as to 
attract the piovisions of S. 102.)] 

[3] The will of a Hindu provided: ’Tf no son Is born 
but one or moie daughters are born, then those 
daughters shall with sons, grandsons and so on in suc- 
cession receive ownership of my estate, If no children 
are born to me my nephew shall become my sthvlabhv* 
Shihto and keep the estate intact and enjoy proceeds of 
my estate with sons and grandsons and so on in suc- 
cession:” Beld that there is not any. express prolaiDition 
against alienation of the estates which were heritable 
and the gift is valid, (’97) 24 Cal 834 (849) : 24 Ind 
App 76 (PC). 


[4] Bee also Note 13 under S. 13 of the A. I. B. Com- 
mentary on Transfer of Property Act 1882, 

3. Bequests to charitable objects. — [1] The posi- 
tive language of the provision in this section is sufficient 
to jrreelude the application of the English Law to deter- 
mine the validity of bequests in favour of charitable 
objects. (Vol 6) 1919 Cal 809 (812) : 46 Cal 485 (DB). 

[2] The language of this section is clear and un- 
equivocal and applies to all bequests whether they are 
of charitable nature or not, In this respect it differs 
from the rule of English law in which an exception is 
made in favour of charities. (Vol 6) 1919 Cal 809 (813): 
46 Cal 485 (DB). (Bequest of property to church sub- 
ject to certain conditions — On breach of conditions 
property to be made over to another church — Gift 
over held invalid for remoteness.) (Vol 28) 1941 Kang 
305 (310) : 1941 Kang L R 410 (DB). 

[See however (’05) 1 Cal L Jour 605 (614). (Hindu 
will — Where the purposes are clearly religious and 
charitable in their nature, the trust is not invalid 
merely because it transgresses against the rule which 
forbids the creation of perpetuity.)] 

[3] Charitable trusts though made in perpetuity are 
not within the mischief of S. 114 of the Succession Act 
provided the vesting is not delayed beyond the statu? 
tory period and there is no remainder over. (Vol 28) 
1941 Rang 305 (308, 311) : 1941 Bang L B 410 (DB). 
{Per Roberts C. J.) (Vol 6) 1919 Cal 809: 46 Cal 485 
(DB), Disting ) 

[4] Testator’s will containing gift of residue of his 
estate to a family idol — Testator appointing his brothers 
as shebaits and directing maintenance of their families 
out of offerings to deity: Held, that will contains a 
gift of entire property to the idol, that the members 
take only maintenance from the offerings made to idol 
and the gift is valid. (’89) 16 Cal 103 (114) : 15 Ind 
App 159 (PC). 

[5] A bequest for the performance of masses accord- 
ing to the forms of the Roman Catholic religion whe- 
ther the masses be for the testator’s owe soul or for 
souls generally is void as it offends the rule against 
perpetuities. (’92) 15 Mad 424 (442) (DB). 

[6] Direction in will that the trustee should look 
after and keep in repair the graves of himself, his wife 
and his child is not a charity but a perpetuity and 
therefore void. (’13) 40 Oal 192 (207). 

4. “In existence”. — [1] The section makes dis- 
tinction between living person and person in existence^ 
The words ‘in existence’ must mean ‘existence in law 
and be either in fact or in contemplation of law. 
(Vol 33) 1946 Cal 396 (412) (DB). (Held, after-adopt- 
ed person is person in existence at father’s death.) 

5. ‘Thing bequeathed’. — [1] All property, what- 
ever be its nature, is subject to the rule of perpetuity 
enunciated in S. 114. (’96) 20 Bom 511 (516) (DB) 
^ (’92) 15 Mad 424 (446) (DB) * (1916) 1 Oh 91 (96>, 
In re AtUnson; Atkinson t. Atkinson, 
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Bequest to a class some of US* » bequest is snade io a class of persons with regard to 

whom may come under rules some of whom it is inoperative by reason of the provisions of section 113 
in sections 113 and 114. Or section 114, such bequest shall be “[void in regard to those persona 
only and not in regard to the whole class]. 

llUisiratiofis, 

(%} A fund is bequeathed to A for life, and after his death to all his children who shall attain the age of 25» 
A survives the testator, and has some children living at the testator’s death. Each child o! A's living at tha 
testator’s death must attain the age of 25 (if at all) within tha limits allowed for a bequest. But ^ may have 
children after the testator’s decease, some of whom may not attain the age of 25 until more than 18 years have 
elapsed after the decease of A. The bequest to A's children, therefore, is inoperative as to any child born after the 
testator’s deatb, h[and in regard to those who do not attain the age of 25 within 18 years after ^’s death, but is 
operative in regard to the other children of A ] . 

(ti) A fund is bequeathed to A for his life, and after his death to 0, D and all other children of A who 
shall attain the age of 26. B, C, D are children of A living at the testator’s decease. In all other respects the 
case is the same as that supposed in illustration (i). h[^it^oagh the mention of B, C and D does not prevent the 
bequest from being regarded as a bequest to a class, it is not wholly void. It is operative as regards any of thii 
children B, G or B, who attains the age of 25 within 18 years after A'$ death,] 

[1865-S. 102 ] 

[a] Subshtuted by the Transfer of Property (Amendment) Supplementary Act, 1929 (XXI [21] of 1929), S, 14, 

for “wholly void”, [b] Suhstitutedi %bid» 

®[li6. Where by reason of any of the rules contained in sections llS and 114, any bequest in 
Bequest to take favour of a person or of a class of persons is void in regard to such person or 
effect on failure of the whole of such class, any bequest contained in the same will and intended to 
prior bequest. take effect after or upon failure of such prior bequest is also void.] 

Xllustraiions* 

(i) A fund is bequeathed to A for his life, and after bis death to such of his sons as shall first attain tha 
age of 25, for his life, and after the decease of such son to B. A and B survive the testator. The bequest to B 
is intended to take efiect after the bequest to such of the sons of A as shall first attain the age of 25, which 
bequest is void under section 114, The bequest to B is void, 

(ii) A fund is bequeathed to A for his life, and after his death to such of his sons as shall first attain the 
age of 25, and, if no son of A shall attain that age, to B, A and B survive the testator. The bequest to B is 
intended to take efieot upon failure of the bequest to such of A*8 sons as shall first attain the age of 25, which 
bequest is void under section 114. The bequest to B is void. 

[1865-S. 103.] 

[a] Substituted by the Transfer of Property (Amendment) Supplementary Act, 1929 (XXI [21] of 1929), S. 14& 


Section 114 (contd,) 

6. Bequest to a class.— [1] The rule with regard 
to perpetuities is that the limitation must be such that 
every member of the class, where it is the question of a 
class gift, must of necessity take within the time allow- 
ed. (1888) 39 Ch D 155 (164), Johnston v. Hill; In re 
Dawson. 

[2] Limitations to a woman for life and then to any 
husband she may intermarry and who may survive her 
lor life and then to her children is not within the 
rule against perpetuities where the ultimate takers are 
to be the children of a person living at the date of a 
will. (1915) 1 Ch 493 (502), In re Bullock^s Will 
Trusts; Bullock v, Bullock. 

[3] Where the vesting of the legacy is postponed for 
the lifetime of persons living at the testator’s death 
and a period of twenty-one years, the legacy in favour 
of ail the legatees fails if it fails as regards any, due to 
non-fulfilment of the condition laid down in the Majo- 
rity Act for extending the period of minority up to 21 
years. (Vol 8) 1921 Mad 258 (261) ; 44 Mad 446 (DB). 
(Case before the amendment of S. 115 in 1929.) *£< (*18) 
17 Cal W N 488 (489, 490) (PC). (Do.) ^ (Vol 12) 1926 

C 244 (247): 52 Ind App 310: 48 Mad 906 (PC). (Do.) 

[4] See also Notes under S. 115, Succession Act, and 
8. 14 of the AIR Commentary on the Transfer of 
Property Act, 1882. 

Section 115 — Note 1 

[1] This section as it stood before the amendment 
in 1929 was based upon the English Rule as laid down 
In Leake v. Robinson (1817) 2 Mer 363 (890, 391) ; 86 
K R 979. 

p] la England it is well settled, that where a gift 


is made to a class of persons, some of whom are incap- 
able of taking, the disposition fails as to all. This rule 
rests upon the ground that the intention of the testa- 
tor was to benefit all the members of his class equally, 
and that it is impossible to know what shape his 
wishes would have taken if he had known that they 
could not be carried out as intended. The rule was 
applied in this country to the wills of Hindus as in con'» 
sonance with the Hindu law and a convenient rule to 
follow. (’02) 29 Cal 260 (276) (Vol 12) 1925 P G 
244 (247) : 52 Ind App 310 : 48 Mad 906 (P C) (*84) 
6 All 560 (572, 573, 574) : 11 Ind App 164 (p C)^ 
(Gift of ancestral property by Hindu father to his 
grandson with consent of son— Deed expressing gift to 
children of testator’s son — Gift deed, a sort of family 
arrangement — Immediate transfer of possession in 
grandson’s name : Held that the deed confers a present* 
interest upon a present person and is not affected by 
Ss. 100, 101 and 102 of Act of 1865.) 

[See however (’89) 12 Mad 393 (399, 400) (DB). 
(The provisions of the Act do not affect any rule of 
Hindu law. Held also that the case does not come 
under the section.) * (’ll) 38 Cal 188 (197, 200, 201) 
(D B). (Hindu will— Class can be ascertained within 
time allowed— Certain members only incapable of taking 
Gift as a whole is not void— Section does not apply.)], 

[3] This section itself does not confine its applica- 
tion to members of a class who are in existence at the 
date of a testator’s death. The section is of general 
application and effect and applies to all members of a 
class in whose favour a bequest is made. (Vol 33) 1946 
Cal 396 (403) (D B). 

^ [4] See Notes under S. 16 of the A.I.R, Commentary, 
on the Transfer of Property Act, 1882. 
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^[117« (1) Where the terms of a will direct that the income arising from any proprty shall 

Effect of direction be accamuiated either wholly or in part daring any period longer than a period 
lor accumulatioQ. ©f eighteen years from the death of the testator, such direction shall, save as 
hereinafter provided, be void to the extent to which the period during which the aceumulatioii is 
directed exceeds the aforesaid period, and at the end. of such period of eighteen years the proprty 
and the income thereof shall be disposed of as if the period during which the aocuinulation has been 
directed to be made had elapsed, 

(2) This section shall mot affect any direction for accumulation for the purpose of— 

(i) the payment of the debts of the testator or any other person taking any mterest 
under the will, or 

( ii) the provision of portions for children or remoter issue of the testator or of any other 
person taking any interest under the will, or 

( iii) the preservation or maintenance of any property bequeathed \ 
md such direction may be made accordingly.] 

[1865— S* 104] 

[a] Subdiiuted by Act XXI [21] of 1929, S. 14. 

118. No man having a nephew or niece or any nearer relative shall have power to bequeath 

Beqnept to religious any property to religious or charitable uses, except by a will executed not 
ior charitable uses. less than twelve months before his death, and deposited within six months 
from its execution in some place provided by law for the safe custody of the wills of living persons. 

Illustrations, 

A having a nephew makes a bequest by a will not ere cute i fini deposited as required — 
for the relief of poor people ; 
for the maintenance of sick soldiers ; 
for the erection or support of a hospital ; 
for the education and preferment of orphans | 
for the support of scholars ; 
for the erection or support of a school j 
for the building and repairs of a bridge j 
for the making of roads ; 
for the erection or support of a church ; 
for the repairs of a church ; 
for the benefit of ministers of religion ; 
for the formation or support of a public garden. 

All these bequests are void, 

[1S65 — S. 105.] 

Section 117 — Note 1 SECTION 118 SYNOPSIS 

[1] See Notes under S. 17 of the A.I.R Commentary 1. Object and scope. 

^n the Transfer of Property Act 1882. 2, ‘‘Nearer relative.*’ 

[2] This section befoie its substitution in 1892 did 3. Religious or charitable uses. 

not apply to the Hindus Eor the law before the substi- 4. Doctrine of cypres — Applicability, 

iation see the following cates. (Vol 7) 1920 Oal 969 5. Twelve months. 

(972). 47 Cal 76. (A direction in a Hindu will to accu- 6. Withdrawal from custody — ^Effect, 

mulate the surplus income of the devised property with i. Object and scope [1] The intention of the Le- 
the gift of the accumulation is not fundamentally bad gislature m enacting S. 118 was to prevent death* bed 

it only fails if it offends some independent rule of bequests to charitable trusts by persona having near 

Hindu law) — (Vol 7) 1920 Cal 951147 Cal 88w(pB) Woll) relatives, and the section must be construed in a sense 

(’09| 34 Cal 5 (11). (Hindu, law —Will — Direction to 'which is in harmony with that intention, and so as to 

accumulrtte is not per se illegal.) ‘P (’97) 24 Oal 689 g^y© a real meaning to each part of the section, if that 
(609 610) (*79) 6 Moo Ind App 626 (536) (P C)« Ijq done without doing violence to the plain Ian* 
(Judgment of the Supreme Court of Calcutta.) ® (*85) guage thereof, and not so as to reduce one of the pro* 
12 Moo ind App 41 (61) (P C). visions of the section to an absurdity. (Vol 28) 1941 

[3] Accumulation in case of charities— This section Rang 305 (313) : 1941 Rang L R 410 (D B). 

applies to charities in the matter of accumularion of [2] The bequest may be a direct bequest or a con- 

income (1894) 2 Ch 184 (191), EarUn v. MasUrman, tingent ibequest. So long as it is a bequest to charity 

[4] Clause in a codicil to the effect that the will is the section is wide enough to make it applicable to 

not to have any eftect beyond the same being proved bequests of any kind, (Vol 30) 1943 Bom 317 (818) 

lor at least two years from the arrival of the news of (D B). 

the testator’s death except for payments to some named [3] But before a bequest to charity can be held to be 
persons ; Held that the words that the will shall not good under S. 118, the following conditions musi; be 

have any effect was not a direction to accumulate the ifulfilled. First the will must be executed not less than 

income from the estate but only meant thatmo payments twelve months before the death of the testator, second-* 

were to be made except to the persons specified until ly, it must be deposited within six months from the 

at least for two years from the date of the arrival of the execution in some place provided by law and thirdly, 

laews of the testator’s death. (’13) 40 Cal 192 (206), the testator has a nephew or niece or any nearer 
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Section 118 — Note 1 (contd.) 

relative and lie is alive at the time o! the death of the 
testator. (Vol 30) 1943 Bom 317 (318) (DB) •$» 
(Vol 23) 1936 Bom 30 (38) (D B). (Son and daughter 
living— Bequest to charity within 12 months of death. 
Will not deposited— Bequest to charity held void.) 

2. *Nearer relative’,-— [1] An adopted son may be 
included in the expression “nearer relative” but wife is 
not such a relative. (Vol 10) 1923 Mad 131 (132) (DB). 

3. Religious or charitable uses — [1] “Charitable 
uses” do not mean those clauses of the will which de- 
fine the investment and deal with the funds but means 
the same thing as “chantabls purposes”. (1901) 2 Cb 
640 (6i4, 646), Lewis v Sutton, (Continuing trust to 
provide dwelling for the poor at reduced jent held 
charitable.) 

[2] The following cases are the instances of good and 

valid charitable bequests : (Vol 29) 1942 Rang 64 (65)i: 
1941 Bang Ii B 712 (720) (DB). (Bequest to Bhishop 
Stracban’s Home for G-irls, Rangoon )*J'{1851) 14 Beav 
509 (524) : 5i E B B81, Whicker v. Hume, (Bequest for 
the benefit, advancement and propogation of education 
and learning in every part of the world.) ^ (1918) 1 Ch 
228 (231), Brandwood v. Baden. (Bequest of income of 
fond to provide an annual treat or field day for the 
school children of certain parish ) (1879) 4 Cal 443 

(454) (DB). (Bequests for Annual Shradhs or anniver- 
saries of testator, his father, mother and grand-father; 
performance of ceremonies, feeding Brahmins and the 
poor, annual contributions and gifts to Brahmins ; 
contribution towards the marriage of daughters of the 
poor of the testator’s class and of poor Brahmins and 
for the education of the sons of the poor and of other 
respectable class — Quaere — Whether bequests to Pun- 
dits holding tols and for reading the Mahabharat and 
Poranas and for prayer of God are valid.) 

[3] The following cases illustrate what are not valid 
charitable bequests : (1913) 40 Cal 192 (209). (Trust 
for keeping the graves of the testator, his wife and 
family in repairs — Expenses to be paid out of trust 
estate — Trust held a perpetuity and not a charity.) 
(1902) 1902 App Gas 37 (42), Bla%r v. Duncan. (Residue 
of testator’s estate to be applied for “such charitable or 
public purposes as my trustee thinks proper” — Direc- 
tion held void for uncertainty.) (1902) 26 Bom 682 
1630). (A bequest for “some one or more charitable, 
educational and other philanthropic institution or 
institutions.) © (1863) 1 Bom H C E 71 (74). (Bequest 
to “Dharma” in Hindu bequest.) 

[4] Where a testator completely sets apart specific 
properties for specific purposes and describes the manner 
in which the inoome of these properties is to be em- 
ployed, the bequest is not invalid merely because there 
is no express gift to any specific idol or because certain 
idol sare non-existent. (1905) 1 Cal L Jour 605 (613, 
614). 

[6] An immediate gift to a charity for charitable 
purposed with a gift over, an event which may occur 
beyond the limit of perpetuities, to another charity is 
not illegal. (1913) 40 Cal 192 (212). . 

4. Doctrine of cypres— Applicability.— [1] Held 
doctrine could not be applied as the gift to charity 
failed owing to failure of condition precedent upon 
which it depended. (Vol 8) 1921 Cal 389 (391, 392) ; 
48 Cal 124 (DB). (Docirme of cypres is that when a 
general intention oi charity is manifest but the parti- 
oolar object of the boun^ ol the founder cannot be 
43arried out literally, it muat be qwried into efiect as 


nearly as possible. To attract its application an ab- 
solute declaration of intention to give to obaritj must 
be established.) ^ (1912) 1 Ch. 106 (110), Pearson v. 
Webster, (Bequest to *®th 0 Ormond Home for Nurses, a 
nursing home run by testatrix midwife lot the poor. 
Directions for carrying on the home lor next few 
months given in the will— No person or institution of 
the above name. General intention to provide for nurs- 
ing of working women —Disposition hold valid.) 

[2] Where the testator has manifested a general 
charitable intention, it should not fail to be carried out 
merely because the executors arc ail dead and the parti- 
cular land in which a charitable institution is to be 
erected is not available lor tho purpose. (1909) 36 Cal 
261 (285) ^ (1912) 36 Bom 29 133) (DBI. (Trust for 
public religious purpose — Trustees named by testator for 
making and completing trust deed — Object of trust sjBci- 
fio and definite —Case falls within the rule sof cypres 
“where execution is to be by a trustee with general or 
some objects pointed out, there the Goorfi will taka the 
administration of the trust.” {Maggndge v« Thahwell 
(1803) 7 Ves Jun 36 quoted.) 

[3] Where on the true construction of the will no 
paramount general intention can b© inferred and the 
gift IS particular in form i e , a gift for a particular pur- 
pose, the whole gift fails if it is found impossible to 
carry out the purpose. (1913) 1 Oh 314 (821) Twenty- 
man V. Stmpson. 

[4] Conditional bequest to charity — Failure of condi- 
tion — Bequest to “Institute of Medical Services 
Fund, University of London” — Scheme of founding such 
institution found impracticable and given up — Contri- 
bution to the fund by living sabscribers returned— Ques- 
tion whether bequest to be administered cypres — No 
general charitable intention apparent ; Heldp condition 
on which gift was to taka efiesfc failed (Legioy paid 
back to executors.) (1909) 2 Ch, 1 (7, 8), Powl&r v. 
Attorney-General* 

5 Twelve months — [1] U nder S» 118 and S. 42 ei seg 
of the Registration Act three condition s have to be satis- 
fied : first, the will must be executed ; secondly the will 
must be deposited within 6 moatus of execution with 
the Registrar of deeds; thirdly the testator must sur- 
vive for a period of 12 months after tb© execution of 
the will (Vol 28) 1941 Rang 305 (314) ; 1941 Bang L 
R 410 (DB). 

[2] A charitable gift is not invalidated merely by 
the fact that the will containing the gifs is oonfirmed 
and republished by a codicil made less than 12 months 
before the testator’s death. (1913) 40 Cai 192 (204). 
(Will and the first and second codicil duty deposited — 
Third codicil registered bat not deposited — Fourth 
neither executed nor deposited within the time prescri- 
bed by the section — As the fourth oodloll did not ex- 
pressly revoke the will or earlier codicils, it did not 
prevent their operation.) 

[3] Two encoessive wills—First will containing gil^a 
to oharities duly complying with requiremaats of S. 118. 
Subsequeat will not revoking but only decreasing the 
gifts— Later will not executed before 12 months ol tes- 
tator’s death, Held^ gifts S'f© ttot hit by the section. 
(Vol 18) 1931 Cal 138 (140) (DB). 

6. Withdrawal from custody — Effect. — [1] If 
there is withdrawal from the safe custody the tes- 
tator can redepoait the will but the requirement of this 
section as' to duration of deposit and time of execation 
should be once again complied with. (Vol 23) 1911 Bang 
305 (313) : 1941 Rang L R 410 (DB). 

969 & 970 A;M. 
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CHAPTER YIO. 

Oe the vesting op legacies, 

419. Wiiere by Ishe terms of a bequest the legatee is not entitled to immediate posBession of 
Date o! vesting of legacy the thing bequeathed, a right to receive it at the proper time shall, 
when payment or posses' unless a contrary intention appears by the will, become vested in the 
Sion pos pone . legatee on the testator s death, and shall pass to the legatee’s representa- 

tives if he dies before that time and without having received the legacy, and in such cases 
the legacy is from tho testator’s death ’said to be vested in interest. 

Explanation.--^ kn intention that a legacy to any person shall not become vested in interest 
in him is not to be inferred merely from a provision whereby the payment or possession of the 
thing bequeathed is postponed, or whereby a prior interest therein is bequeathed to some other 
person, or whereby the income arising from the fund bequeathed is directed to be accumulated 
until the time of payment arrives, or from a provision that, if a particular event shall happn, the 
legacy shall go over to another person. 

Illustrations. 

(i) A bequeaths to B 100 rupees, to be paid to him at the death of C. On A's death the legacy becomes 
vested in interest in JB, and if he dies before C, his representatives are entitled to the legacy. 

(ii) A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 18. On A^s death the 
legacy becomes vested in interest in B. 

(ni) A fund is bequeathed to A for life, and after his death to B, On the testator’s death the legacy to B 
becomes vested in interest in B, 

(%v) A fund is bequeathed to A until B attains the age of 18 and then to B, The legacy to B is vested In 
interest from tUe testator’s death. 

(v) A bequeaths the whole of his property to B upon trust to pay certain debts out of the income, and then 
to make over the fund to G. At A's death the gift to C becomes vested in interest in him. 

(m) A fund is bequeathed to A, B and 0 in equal shares to be paid to them on their attaining tbs age o! 
18, respectively, with a proviso that, if all of them die under the age of 18, the legacy shall devolve upon B. On 
the death of the testator, the shares vested in interest in A, B and C, subject to be divested in case A, B and 0 
shall all die under 18, and, upon the death of any of them (except the last survivor) under the age of 18, his 
vested interest passes, so subject, to his representatives. 

[1865 B. 106.] 


SECTION 119-.SYNOPSIS. 

1. ‘‘Vested in interest” 

2. Postponement of payment or possession— Effect. 

3. Bequest of prior interest —Effect. 

4. Condition divesting interest. 

1, “Vested in interest.” — [1] The ordinary dis- 
tinction between vested and contingent interest consists 
in the nature of the event or condition upon V7hich the 
donee should take the property. If the event is one which 
must happen, it is a vested interest but if if the event 
is uncertain which may or may not happen the interest 
is contingent. (Vol 20) 1933 Mad 885 (886) (DB). (In- 
terest taking effect on termination of two life estates is 
vested one.) 

[2] A devise or bequest in favour of a person in esse 
simply i.e., without any intimation of a desire to sus- 
pend or postpone its operations confers an immediately 
vested interest, (Vol 25) 1938 Cal 466 (467) (DB). 

[3] Where it is doubtful whether a condition is pre- 
cedent or subsequent, the Court fvima facie treats it as 
being subsequent ; for there is a presumption in favour 
of early vesting. (Vol 25) 1938 P C 270 (275, 276) (PC). 

[4] The existence of power of appointment does not 

E revent vesting of the remainder because where estate 
i subjected to a general power of appointment in the 
first taker with remainder over in default of such ap- 
pointment, the power does not suspend the remainder 
from vesting. (Vol 24) 1937 Pat 163 (164) (DB). 

[5] Residuary legatee’s interest, though finally it may 
turn oat to be nothing, is vested interest and can be 
attached in execution. (Vol 18) 1931 Pat 76 (76). (He 
becomes proprietor only after the administration is com- 
ple^d, residue ascertained and made over to him,) 

Comparison of S. 98 with S. 106 (now Ss. Ill 
and 119 respectively) makes it clear that the title to the 


property bequeathed to a class of persons certainly vests 
in such of the persons of that class who are actually 
alive at the testator’s death. It is because of such legal 
vesting of title that even the representatives o! any of 
those dying since the death of the testator get a share 
in property, when time arrives for distribution.' (Vol 20) 
1933 Mad 885 (887) (DB) (Mortgage of bis interest by 
remainderman during lifetime of life tenant is valid.) 

[7] In substance there is not much difference in a 
trust to pay until the happening of the certain event 
and trust to pay that is abrogated on the happening of 
that event. But legal effects in tbe two cases is widely 
different. In the first case, trust will fail Altogether. In 
the second case, trust will remain and clause of abroga- 
tion will fail. (Vol 25) 1938 P 0 270 (276) (PO). 

[56eaZso(1905)2 Ch 295 (300), In re Francis; Fran” 
cis T. Francis. (A devise to A when ho shall attain a 
given age is contingent.) ] 

2. Postponement of payment or possession— 
Effect, — [1] The mere fact that a legatee is not entitled 
to its immediate possession of the thing bequeathed does 
not make it a contingent bequest. (Vol 20) 1933 Mad 885 
(886) (DB), 

[2] As a general rule, where a testator -creates 
a particular estate and then goes on to dispose of 
the ulterior interest expressly in an event which will 
determine the prior estate, the words and description of 
snob event occurring in the latter devise will be cons- 
trued as referring merely to the period of the deter- 
mination of the possession or enjoyment under the prior 
gift and not as d 0 =;igDed to postpone the vesting. (Vol 25} 
1938 Cal 466 (467) (DB). (Will granting life interest 
in property to widow of testator and after her death, 
absolute ownership to his son — Entire interest of testator 
parcelled out between widow and son— Estate of testator 
held vested in his son after testator’s death.) 
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Date ol vesting when 120. (1) k legacy beqaeathed in case a speoiSed uncertain eveni- 

legacy contingent upon happen does not vest until that evsnt happens. 

Specified uacertam event. 

(2) k legacy bequeathed in case a speoiSed uncertain event shall not happen does not vest 
until the happening of that event becomes impossible. 

(8) In either case^ until the condition has been fulfilled, the interest of the legatee^ is called 
contingent. 

Exception^ — Where a fund is bequeathed to any person upon his attaining a particular age, 
and the will also gives to him absolutely the income to arise from the fund before ha reaches that 
age, or directs the income, or so much of it as may ba necsssary, to be applied for his benefit, the 
bequest of the fund is.not contingent. 


Section 119 — Note 2 (contd.) 

[3] A testator gave all his property after the death of 
himself and his wife to his daughter A and his nephew 
B. B died after testator but before the death of his 
wife — B had vested interest on death of the testa- 
tor which was transmissible to his heirs though posses- 
sion and enjoyment was postponed. (1911) 33 All 058 
(659) (SB). 

[4] Hindu will — Bequest to testator's mother and 
wife for their lives without any power of alienation and 
after their death, to the sons of his sister who are now 
in existence as also those who may be born hereafter to 
be held in equal shares in possession and enjoyment by 
right of inheritance — Beld, testator did not intend merely 
to declare right of inheritance but to give the sister’s 
sons a vested interest in their share at hia death, post- 

oning their possession and enjoyment till the death of 

is mother and wife. (1911) 38 Cal 468 (473) : 38 Ind 
App 54 (PC). 

[5] A dying leaving behind sons B and 0, and a will 
under which B and C to get life-interest contingent 
upon satisfaction of certain conditions — After death of 
B and C their issue to enjoy property ‘at proper time* — 
B dying leaving infant son D and C dying without issue 

— C’s widow adopting E before D attains majority — 
Suit for declaration of his right under will by D--Held, 
though estate vested in D at B's death, the perioi of 
distribution arose ‘at proper time* which meant date of 
D*5 majority — E being adopted before that date was en- 
titled to half share. (Vol 24) 1937 Mad 835 (836, 837) 
(DB). 

[6] Testator Jatequeathing all his real and personal 
estate to his wife absolutely — In the event of wife pre- 
deceasing testator trustees and executors empowered to 
create a fund in cash by selling and converting into money 
real or personal property other than money and to hold 
that in trust and to divide the money amongst the 
several persons named in the will according to the shares 
given— Payment to be made when the legatees attained 
the age of twenty-one in the case of males and in the 
case of females when they attained that age or married 
—Wife predeceasing testator — Seld that the legatees 
got a vested interest in their several shares upon the 
death of the testator. (1884) 6 All 683 (593, 697) (DB). 
(Held that a divesting clause operated against the 
suitor in this case and that he was not therefore entitled 
to the legacy.) 

3. Bequest of prior interest— Effect.— [1] A be- 
quest on the death ol a life-tenant is bequest to take 
efiect not on a contingency but on an event which must 
happen and is therefore vested. (Vol 34) 1917 Oadh 45 
(60) (DB). (Bequest by A to his wife for life and then to 
his daughter’s son B absolutely — B acquires Vested in- 
terest from testator’s death ) ® (Vol 20) 1933 Cal 253 
(256) (DB). (Bejuest of absolute estate with interven- 
tion of two life-estates — Held, thing is not unknown to 
Hindu law and is valid even apart from Succession Act 

— Possession and not vesting is postponed.) * (Vol 16) 


1929 All 102 (104) (DB)5-(1928) 109 I C 654 (654) (Lah) 
i5*{1905) 27 All 406 (409) (DB). (Remainderman can sue 
for injunction to restrain the life-estate holder from com- 
mitting waste.) 

[2] Ordinarily the words “after the death of the* file- 

tenant” operate to vest the estate both in the life-tenant 
and in the remainderman on the death of the testator. 
The ordinary meaniog of vest is vested in interest (Vol 27) 
194(M3al 202 (204, 205) : I L R (1939) 1 Cal 305. (Be- 
quest to wife for life and after her death to vest in his 
sons who may be then in existence — Vesting held post- 
poned to death of wife — Son’s interest held contingent 
and not vested within S. ll9.)'J'(Vol 24) 1937 Pat 163 
(165) (DB). (Life-estate given to two persons by will 
with remainder to other person — Interest in the re- 
mainder is not a mere chance or possibility but vested 
interest which is transferable.) I -^'3 

[3] The fact that trustees are legatees to take after 
termination of life-estate does not make any difierence. 
If they predecease the life tenant, representatives of trus- 
tees take the interest. (1882) 4 Mad 124 (127) (DB). 

[4J A Parsi devised house to his wife for life and then 
to his son A and after his death to his widow and issues 
if any and then to his another son A died in the life 
time of testator’s wife and did not leave widow or child. 
It was held that B became entitled to the estate sub- 
ject to life-estate of bis mother. (Vol 5) 1918 P C 206 
(209): 43 Bom 88: 45 Ind App 257 (PC) (‘In the event 
of death* means ‘on* the death.) 

[5] Where a will confers life-estate on a widow and 
vested interest in the sons after her death in equal shares 
the interest of son dying before widow passes to his 
heirs, but where an agreement between the brothers pro- 
vides that they would take the property in equal shares, 
after their step mother’s death, interest of brother 
dying before the mother, passes to his full brother by in- 
heritance. (Vol 7) 1920 Cal 691 (692). 

4. Condition divesting interest. — [1] Interest in 
favour of wife and sons — Defeasance clause -On cons- 
truction held, wife’s interest was vested and indefeasi- 
ble but son’s interest vested and defeasible. (Vol 17) 

1930 P 0 7 (8) (PC), 

SECTION 120 — SYNOPSIS 

1. Contingent interests, 

2. Exception. 

1. Contingent interests. — [1] Where there is no 
gift but only a direction to transfer from and after a 
given event, the vesting would be postponed till after 
that event has happened, unless, from particular cir- 
cumstances, contrary intention can be collected. (1817) 
2 Mer 383 (387): 35 E 979, 1/eakev,Bobinson (1905) 
2 Ch. 295 (298), In re Brands; Francis v. Franm^ 
(A devise, of real estate to a devisee “when she shall at- 
tain the age of twenty-five years” without more is a 
contingent bequest). (Vol 12) 1925 P 0 27 (28) : 62 Ind 
App 95 : 49 Bora 167 (PC), (No direct gift to son ^ 
Executor to apply the income and even corpus if neces- 
sary for maintenance of testator’s family including son 
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Illustrations, 

(i) A legacy is beqtieathed to D in case A, B and G shall all die under the age of 18, D has a contingent 
Interest in the legacy until A, B and G all die under 18, or one of them attains that age. 

fwj A sum of money is bequeathed to A **in case he shall attain the age of 18”, or ®‘when he shall attain 
the age of 18’*. A"s interest in the legacy is contingent until the condition is fulfilled by his attaining that age, 
('it'jJ An estate is bequeathed to A for life, and after his death to B if jB shall then be living ; but if B shall 
Bot be then living to C. B and G survive the testator. B and G each take a contingent interest in the estate 
until the event which is to vest it in one or in the other has happened. 

(iv) An estate is bequeathed as in the case last supposed. B dies in the lifetime of A and 0. Upon the 
death ol B, C acquires a vested right to obtain possession of the estate upon A*s death. 

(v) A legacy is bequeathed to ..4 when she shall attain the age of J 3, or shall marry under that age with the 
consent of B, with a proviso that, if she neither altaina IS nor marries under that age with B’s consent, the 
legacy shall go to G, A and C each take a contingent interest in the legacy. A attains the age of 18. A becomes 
absolutely entitled to the legacy although she may have married under 13 without the consent of B, 

(vij An estate is. bequeathed to A until he shall marry and after that event to B. B’s interest in the 
bequest is contingent until the condition is fulfilled by A’s marrying. 

(vuj An estate is bequeathed to A until he shall take advantage of any law for the relief of insolvent debtors, 
and after that event to B. B’s interest in the bequest is contingent until A takes advantage of such a law. 

(vin) An estate is bequeathed to A if he shall pay 600 rupees to B. A's interest in the bequest i’ con- 
tingent until he baa paid 500 rupees to B. 

f^x) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm of Sultanpur Buzarg to 0, 
B’s interest in the bequest is contingent until he has conveyed the latter farm to C. 

(xj A fund is bequeathed to A if B shall not marry C within five years after the testator’s death. A^s 
interest in the legacy is contingent until the condition is fulfilled by the expiration of the five years without B’s 
having married C, or by the occurrence within that period of an event which makes the fulfilment of the condi- 
ition impossible. 

(^c^) A fund is bequeathed to A if B shall not make any provision for him by will. The legacy is con- 
tingent until B’s death. 

(xiij A bequeaths to B 500 rupees a year upon his attaining the age of it, and directs that the interest, or 
% competent part thereof, shall be applied for his benefit until he reaches that age. The legacy is vested. 

(xm) A bequeaths to B 500 rupees when he shall attain the age of 18, and directs that a certain sum, out 
of another fund, t-hall be applied for his maintenance until he arrives at that age. The' legacy is contingent, 
[1865 — S. 107.] 

Vesting of Interest in j21. Where a bequest is made only to such members of a class as 
bequest to sufh members attained a particular age, a person wbo has not attained that 

attaiaed particular age. oannot have a vested interest in the legacy. 


Section 120 — Note 1 (contd,) 
io educate him and when son comes of age to hand o'ser 
the residue to him : Held, son’s interest is merely con- 
tingent.) 

[2] A bequest of legacy or an estate on a future con- 
tingent event is good under this section. (Yol 1) 1914 
'Cal 782 (784) : 41 Cal 642 (DB) (Hindu will — Widow 
authorised toadopt— Bequest to sister’s son in case widow 
dying bc-fore adoption or adopted son dying before widow: 
Held, bequest to sister’s eon is good ) 

[3] Where a legacy is payable only if and when a 
icontmgency occurs and if that contingency occurs in the 
life-time of the testator, it cannot be claimed under the 
will. (Yol 17) 1930 Bom 191 (198) ; 54 Bom 358. 

[4] A bequeathing property to B— On B’s death pro- 
perty to devolve on B’s issue or in default of issue, on 0 
»»-C predeceasing B who died issualess : Held, sub-s. ( 1 ) 
and not (2) applied and C did not acquire any vested 
Interest which could descend to his heirs, (1939) 20 Pat 
L. T. 90 (92) (DB). 

2. Exception. — [1] If a share of a residuary es- 
tate is given to a person to he paid or transferred to 
that person on aftainiog a particular age and there is a 
maintenance clause providing for maintenance in the 
meantime out of the income of that share then the 
share is vested. (1903) 1 Ch 448 (461), In re Gossling, 
Gasshng v. Elcock * (1888) 12 Bom 137 (147) (1875) 

19 E Q 286 (290, 291), F(X ^ Fox. (Interest is not less 
vested because there is a direction conferred on the trus- 
tees to apply lea® than whole income for that purpose.)® 
(1887) 34 Ch D 716 (720), In re Bevan^s Trusts, 

[2J Where the provisions in a will amount to a 
direction to spend a part of the income for the benefit 
of the legatee, it would be sufficient to bring the case 


within the exception. (Yol 10) 1923 Bom 96 (102 
(DB). (Eeversed in (Yol 12) 1925 P 0 27 ; 49 Bom 167,' 
52 Ind App 95 (PC) on another point.) 

[3] Direction to executor to spend income from fund 
for maintenance of family and if there was a surplus 
to spend it in certain other ways — No definite ascertain- 
ed interest can be held to arise from the fund within 
the meaning of the exception. (Yol 42) 1925 P 0 27 
{28, 29) ; 62 Ind App 95 : 49 Bom 167 (PC). 

[4] Interest in corpus given to unborn grand-children 
on attaining 18 and on surviving their father— Gifts are 
Subject to double contingency and exception does not 
apply. (Yol 31) 1944 P C 67 (70) : I L B (1944) Kar 
(PC) 238 ; 71 Ind App 93 (PC). 

[5] Where corpus is not given to the legatee from 
the date of death but could be spent by executor excep- 
tion does not apply. (Yol 12) 1925 P G 27 (28, 29) ; 52 
Ind App 95 : 49 Bom 167 (PC), 

Section 121 — Note 1 

[1] Where the words of contingency form part of the 
description of the class o£ persons to take, such as gift to 
those “who shall attain the age of twenty-one” the 
words must receive their natural construction and no 
estate vests in any one till he attains the prescribed age, 
(1881) 7 Cal 218 (223). 

[2] In the case of words of contingency occurring in 
the description of persons to take, a mere gift over is 
not sufficient to change their meaning, (1881) 7 Gal 218 
(224). 

[3] A testator devised his property to trustees and 
directed “(1) that the dividends should be applied to 
maintain his children (2) and that the funds should ba 
distributed when the children attain 21 years of aga (3) 
and in case of the death of any child before attaining 
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lllu&irahon. 

A land is be^^aeathed to such oi the children of A as shall attain the age ot 18, with a direotioa ihats 
any child of A shall ba under the age of 28, the income of the share, fo which it may bs presumed he will be 
eventually entitled, shall be applhd for his maintenance and edacafc’on. Ho child of A who is under the age of. 
18 has a vested interest in the bequest. 

[1865 S. 108.] 

CHAPTER IX. 

Of Onerous Bequests. 

122* Where a. bequest imposes an obligation on the legatee, he can take aolhiag by it unlasg 

Onerous bequests, he accepts it fully . 

Illu$tr&hon» 

Aj having shares in (X), a prosperous joint stock company and also shares in (Y), a joint stock company in 
difficulties, in respect of which shares heavy calls are expected to be made, bequeaths to B all his shares in Joint 
stock companies ; B refuses to accept the shares in lY). He forfeits the shares la (X). 

[1865 -» S. 109.] 

One of two separate and 123. Where a will oontains two separate and independent bequests to 
independent^ be ao° person, the legatee is at liberty to accept one of them and refuse 

S^ed.^anT otSr^refused. other, although the former may be beneficial and the latter oneroES. 

Illustidiion, 

A, having a lease for a term of years of a house at a rent which he and his representatives are bound ta 
pay during the term, and which is higher than the house can be let for, bequeaths to B the lease and a sum ot 
money. B refuses to accept the lease. He v/ill not by this refusal forfeit the money. 

[1865 - S 110.] 

CHAPTER X. 

Of Contingent Bequests. 

Bequest contingent upon Where a legacy is given if a specified uncertain event shalE 

specified uncertain event, happen and no time is mentioned in the will for the occurrence of thafe 
no time being mentioned event, the legacy cannot take effect, unless such event happens before the 
or Its occurrence. period when the fund bequeathed is payable or distributable. 

Illustrations, 

(i) k legacy is bequeathed to A, and, in case of his death, to B, If A survives the testator, the legacy to B 
does not take efiect. 


Section 121 — Note 1 (contd.) 

21 years the shares shall bdong to the survivors in the 
class’* : Heldf that the children dying before that age 
took no shares and that 21 years age of the legatee was 
the age of vesting and not of pavment. (1883) 12 Bom 
137 (148, 149). 

Section 122 — Note 1 

[1] Hindu will — Bequest to testator’s wife for her 

life and after her death to son if any adopted by her 

In absence of adoption, property to pass aWlutely to A 
provided he resided in testator’s ancestral house — On 
failure of A to obey the condition to other relations on 
the same condition — Widow not adopting any son but 
selling the house ~ A joining widow in sale of house : 
Held, As interest though absolute a condition of a re- 
sidence was superadded to it. The condition was valid 
but as its fulfilment wag rendered impossible by A by 
joining in the sale, A forfeited his interest. (1913) 17 Gal 
W N 39 (41) (DB). 

[2] Ordinarily, the executor or the administrator 
would be the legal representative and the estate that is 
to be paid out to the legatees would be the estate minus 
the liabilities on it. In case, however, there is only one 
legatee and there ^ is no executor or administrator to 
manage the estate, it may be taken that the estate that 
vests in him must be the estate minus all the liabilities 
on it and the legatee would be liable in respect of such 
causes of action that survived the deceased, (Vol 32) 
1945 All 433 (439) : I L B (1946) All 1 (DB). 

Section 123 — Note 1 

[1] This section reverses the rule in (1834) 3 My & 
E 252 (254): 40 E R 96, Talbot v. Earl of Radnor. 


(Bequest of lease-hold house and annuity for life — 
Bent reserved by lease higher than house would let : 
Held, legatee cannot reject lease and retain annuity 
but must take both.) 

[2] When two distinct legacies or gifts are made hj 
a will to one person he is, as a general rule, entitled to 
take one and disclaim the other, but his right to do so may 
be rebutted if there is anything in the will to show that 
it was the testator’s intention that that option should 
not exist. (1883) 22 Oh D 573 (577), Guthree v. Wah 
rowd d* (1896) 2 Ch 5U (516), BWewen Law Life 
Assurance Socie^^'l'( 1886) 32 Ch D 408(417, 418), 

V. Calmady. (It does not at all depend upon the ques- 
tion whether it is given in One sentence or in two> 
sentences.) 

[3] Where, however, the question arises upon a single 
and undivided gift, such gift is a prima facie evidence 
of testator’s intention to make the gift indivisible and 
the legatee has no option. He shall either take it all 
or none of it. (1883) 22 Ch D 573 (577), Guthree v* 
Walrondi^f{l896) 2 Ch 511 (5l6, 517), Frewenv Law- 
Life Assurance Society. 

SECTION 124-SYNOPSIS 

1. Scope and applicability. 

2. “Specified uncertain event”. 

3. “No time is mentioned”. 

4. Period of payment or distribution. 

5. Event must happen before the period. 

1. Scope and applicability. [1] This section em- 
bodies the rule enunciated in (1852) 15 Beav 357 
(362): 21 D J Ch 324, Edwards v. Edwards, whcih !g 
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(h) A legacy is bequeathed to A, and, in case of his death without children, to B. If A suivlves the 
testator or dies in his lifetime leaving a child, the legacy to JB does not take efiect. 

(m) A legacy is bequeathed to A when and if he attains the aga of 13, and, in case ol his death, to B, A 
attains the age of 18. The legacy to B does not take effect. 

( tvj A legacy is bequeathed to A for life, and, after his death to B, and, *‘in case of B's death without 
children,** to 0. The words “in case of jB’s death without children*’ are to be understood as meaniog “in case B 
dies without children during the lifetime of A”. 

fv) A legacy is bequeathed to A for life, and, after his death to B, and, “in case of B’s death,” to 0. The 
words “m case of B’s death” are to be considered as meaning “in case B dies in the lifetime of A”. 

[1865 — a 111.] 


Section 124 — Note 1 (contd.) 
however, considerably modified by later English deci- 
sions (e g. see O'Mahoney v. Burdette (1874) 7 H L 
688 (404)). It should be applir d only to cases strictly 
coming within its scope. tVol 2) 1915 P 0 101 (103) : 
43 Ind App 12 : 43 Cal 432 (P C). (Affirming (Vol 1) 
1914 Cal 782 : 41 Cal 642 (DB).)5< (Vol 20) 1933 Bom 
34 (35) (D B). 

[2] The reason of the rule is that when there is a 
gift followed by a contingent gift over the inclination 
ol the gift over is to interfere as little as possible with 
the first gift; the second gift is therefoie read as a gift 
in suhsiitution and not in remainder, (Vol 7) 1920 
Bom 281 (282). 

[3] Section 124 only applies, if without doing violence 
to the terms of the will, it can be held, as a matter of 
words, that the occurrence of the uncertain event prior 
to “the period when the fund bequeathed is payable 
or distributable’ is alone within the contemplation of 
the testator. If the terms of the will make that con- 
struction of his words impossible the section then does 
not apply. (Vol 33) 1946 Cal 65 (59, 60) (DB). (Section 
embodies both a rule of construction and a rule of 
law.) ^ (Vol 19) 19.42 P C 269 (272) : 60 Cal 554: 59 
Ind App 419 (P 0) (Vol 7) 1920 Bom 281 (282). (The 
rule in this section is at the most a rule of construction 
and, therefore, is subject to any other provisions in the 
wiD which may rebut its application ) 

[But see (Vol 20) 1933 Pat 126 (127); 12 Pat 18(DB). 
(The intention of the testator is immaterial.) ^ (Vol 13) 
1926 Pat 356 (356) (D B). (The rule enunciated in this 
section is a rule of law and not a rule of construction.) 
® (Vol 2) 1915 Cal 414 (415) (DB). (The rule laid down 
in this section is a statutory rule of construction which 
the Courts are bound to follow. It cannot be contra- 
dicted by other evidence appearing on the face of the 
will)] 

[4] Applicability of the section should not be based 
on forced interpretation of the will as opposed to the 
natural meaning of the words used. (Vol 7) 1920 Cal 
81 (82) (D B). 

[6] Theprirciple underlying this section cannot be 
applied as a rule of justice, equity and good conscience 
in construction of a will to which Succession Act does 
not apply. (Vol 20) 1933 Bom 34 (35) (D B). (Hindu 
will prior to 1927.) 

[6] This section applies to bequests of all descrip- 
tions of property as there is no difference in India 
between real and personal property, (1896) 23 Cal 563 
(573) : 23 Ind App 18 (P C). 

[7] This section applies only where the prior be- 

quest is capable of taking effect and is not ab %nitio 
void. If a bequest fails ah the principle laid 

down in S 116 applies. (1906) 33 Cal 947 (964) (E B)'J» 
(1896) 23 Cal 663 (573) : 23 Ind App 18 (P C). 

[8] Section applicable to cases under Hindu Wills 
Act, is not applicable to Punjab. (Vol 10) 1923 Lab 
649 (650) (D B). 

2. “Specified uncertain event’*««[l] Gift not made 
,^? 0 ntingent on the happening of an uncertain event — 
*1^18 section does not apply. (1911) 38 Cal 327 (333) ; 
38 Ind App 7 (P C). ^ 


[2] Uncertainty or certainty of event Is with refer- 
ence to time of its happening. (Vol 8) 1921 Mad 258 
(268) : 44 Mad 446 (D B). 

[3] Death simyliciter cannot be specified as uncertain 
event under this section as of all events death is the 
most certain. But the mere fact that no express or 
specific words of contingency are attached to the 
reference to death is not conclusive that the case is one 
of death. Sim'gliciter and no qualification is intended. 
The qualification may be implied in other words of the 
will or in the words taken as a whole. (Vol 33) 1946 
Cal 55 (60) (D B). 

[4] Where death is spoken of as a contingency it 
should be construed, whenever, possible, to mean 
death before the period of distribution i. e., when the 
gift is immediate, death before the testator, or when the 
gift is in remainder, death before the expiration of the 
particular estate. (Vol 33) 1946 Cal 55 (60) (D B). 

[5] Gift over in event of minor legatee noi; attaining 
full age is valid — Pailure of the minor to attain full 
age is the uncertain event. (Vol 1) 1914 Gal 570 (671) 
(B B). 

[6] Property bequeathed to one — Intention to dis- 
pose it of to another should not be imputed especially 
when later donee is described as related to the testator 
and nob prior donee. (Vol 19) 1932 P C 269 (273) ; 59 
Ind App 419 : 60 Cal 554 (P C). 

3. “No time is mentioned”,— [1] Section is applica- 
ble only where the time of the occurrence of an event is 
left uncertain, as where a contingent gift is made to 
depend upon the death of the legatee. (Vol 7) 1920 Bom 
281 (283). (Bequest to widow and daughter for life and 
after that alternative gift to daughter’s male issue that 
may be born or to charity — Gift to male issue held 
void — Gift to charity valid.) 

[2] Section does not apply if a period is specified in 
the will within which the contingent event is to 
happen. (Vol 19) 1932 P G 269 (272) : 60 Cal 554 
59 Ind App 419 (P C). 

[3] Testator giving bis estate to his two sons half 
and half each taking vested interest in it at the death 
of the testator — Further direction that in case a son 
dies issueless, his share to go over to the survivor— 
Held that the contingency was intended to happen 
after the death of the testator and as the time was thus 
specified in the will S. 124 did not apply— Further that 
the clause was a defeasance clause to which S. 131 
applied. (Vol 18) 1931 Cal 499 (501) (D B). 

[4] Absolute bequest to son with a direction added 
that in case son dies after the testator’s death without 
marrying or if married without liueal heir, ^his share 
should revert equally to hia sisters or their heirs — 
Son claiming legacy absolutely — Plea that direction wag 
good under this sect on — Held, no time was fixed lor 
the event to happen — The period of distribution was 
testator’s death and gift to son became indefeasible at 
that date under this section. (1913)37Bom 644(649,650). 

4. Period of payment or distribution. — [1] 
Property bequeathed to A and in the event of his death 
without issue to B — Death of A issueless after testator’s 
death — B takes an absolute estate; (Vol 20) 1933 pat 
126 (127) : 12 Pat 18 (DB). 
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Beqnesi to such o£ oerfcain 125. Where a beciuesl; is made to such of csrsain persons as shall 
persons as shall be sarviving I 30 surviving at some period, but the exact period is not spccidedg the 
at soma period not specified, legacy shall go to sach of them as are alive at the time of payment or 
dhtribution, unless a contrary intention appears by the will. 

llluUrations, 

f^j Property is bequeathed to A and B to ba equally divided between ihanij or to the survivor of theca, I! 
both A and B sacvive the testator, the legacy is equally divided between taem. If A dies beiora the teitatofg and 
B survives the testator, it goes to B, 

fii) Property is bequeathed to A for life, and, after his death, to B and C, to be equ^^lly divided between 
them, or to the survivor of them. B dies during the life o£ A ; Q survives A» At A’s death the legacy goes to 
(ni) Property is bequeathed to A for life, and after his death to B and C, or the survivor, with a direction 
that, il B should not survive the testator, his children are to stand in his place. 0 dies during the life of the 
testator; B survives the testator, but dies in the lifetime of A. The legacy goes to the representative of B, 

fiv) Property is bequeathed to A for life, and, after big death, to jB and G, with a dicecjtion that, in case 
alther of them dies in the lifetime of A, the whole shall go to the survivor. B dies in the lifetime of *1, After- 


wards C dies in the lifetime o£ A. The legacy goes to the 
[ 1865 — S. 112. ] 

Section 124— Note 4 (contd,) 

[2a3 Word ‘period’ in S. 124 does not mean indefinite 
period after testator’s death daring which contingency 
may occur but lawful period for distribution by execn- 
iors and “before the period” means “before the com- 
mencement of such period.” (yol20) 1933 Pat 126 (127): , 
12 Pat 18 (D B). 

[2] The period of payment in the section is the 
period when the last payment which is not of an alterna- 
tive character is directed in the will. (Vol 8) 1921 Mad 
258 (268): 44 Mad 446 (D B), (Such time may be a time 
when a person attains a certain age ) 

[33 The ordinary rule of construction where the 
testator has given an absolute gift to a legatee and then 
has made a gift simpliciter on a contingency of death 
is that be was referring to death before the period of 
distribution, that is the death of the testator, (Voi 2) 
1915 Cal 414 (415) (D B). 

[4] Bequest to daughters and brother’s daughters in 
equal shares as “maliks”— In the event of any of the 
daughters dying childless, her share to devolve in equal 
shares on the surviving daughters — Daughter dying long 
after testator’s death — Held as no time was fixed by the 
will death of the daughter could refer only to death at 
the period of distribution i. 0. the date of death of the 
testator and that section did not afiect the bequest. 
(1897) 24 Cal 406 (410) (D B). 

5. Event must happen before the period— [1] 
Estate divided equally between two sons — Another clause 
directing the half of one son to be given to such son’s 
SOB 11 one be born on his attaining his full age— Under 
the terms of will, half the estate conveyed vested in the 
son a morte testotoris— Gift over to son’s son was void 
under the section son having survived his father. 
{Vol 1) 1914 P 0 18 (20) : 42 Ind App 71 ; 39 Bom 296 
(P C). 

[23 Begacy to “my three sons; if any one dies child- 
less, survivors shall be entitled to whole” — All sons 
living at testator’s death — Gift to three sons becomes 
indefeasible on that date, executory gift not taking 
effect afterwards. (*96) 23 Cal 663 (571, 572): 23 Ind 
App 18 (P C). 

[3] Under will testator’s daughter on attaining majo- 
rity to get property and if she be not there eldest son 
of executor to get it— Death of daughter after attaining 
majority — S. 124 applies— Bequest over to executor’s 
son does not take effect. (Vol 33) 1946 Gal 55 (62) (D B). 

[43 Gift of absolute estate subject to defeasance — Gift 
over is void if the defeasing event does not happen at 
olose of life in being and subsequent donee is not 
diving then. (Vol 20) 1933 Bom 34 (36) (D B). 


representative of 0. 


[5] Hindu testator creating adopted son as full proprie- 
tor — Gift over to nephews if son dies Issueless during tes- 
tator’s widow’s lifetime — Son dying without issue and 
without disposing of property duaring to'-tafcor’s widow’s 
life time— Held (1) gilt over to nephews failed (2) adopted 
son was absolute owner and gift over was repugnant (3) it 
created succession unknown to Hindu Law and (4) con- 
tingency of son’s death should have happened during 
testator’s life under S. 124. (Vol 18) 1929 Cal 145 (148| 
(D B). 

[63 By his will the testator devised his estate to his 
widow and his two daughters-in-law and then provided 
as follows: “In case the said three Musammata die, M 
sou of B my brother’s son shall be the heir and 
possessor of the properties.” All the three ladies survived 
the testator. Held, th&t S. 124 would operate so as to bar 
the right of Hf to take under the will. (Vol 13) 1926 
Pat 356 (356) (D B). 

[73 A Hindu will providing “if my wife dies before, 
my daughter shall get” etc. — Wife not dying before the 
testator —This section bars daughter’s legacy, (Vol 4) 
1917 Cal 258 (260): 44 Cal 181 (D B). 

[8] Where testator leaves will devising absolute 
estate to female with proviso that in the event of her 
death, his nephew is to be heir and no time was speci- 
fied for the happening of that event, gift over to nephew 
will not take effect the female will take absolute estate 
in case she survives the testator. (Vol 21) 1934 Pat 39B 
(411): 13 Pat 550 (D B), 

Section 125 — Note I 

[13 Hindu will — Self acquired property divided be- 
tween and given to two sons— Further clause that should 
either of two sons die without having had any male 
issue the survivor to take whole property appertaining 
to the share of the deceased, after undertaking the ex- 
penses of maintenance of his widow and of malnfenaace 
and marriage of his minor daughters — Death of testator 
leaving both sons surviving— Elder dying leaving widow 
and daughter — Clause held not limited to survivorship 
occurring before testator’s death but pointed to survi- 
vorship at any time— Survivor held entitled to share of 
the deceased subject to obligations of maintaining his 
widow and daughter, (Vol 1) 1914 PC 60 (62) ;38 Boro 
399 (P C). 

[23 Survivors or survivor, meaning of. (1919) 1 Ch 
138 (145, 146), Powell v, S&llimr ^ (1906) 1 Oh 4T 
(54), In re Friend^s Settlement ; CoU v. AUcot, (Held, 
’survivors’ means ‘others’.) 

[33 Presumption as to survivorship— <800 Notes under 
S, 108, Evidence Act, 1872, ante, 

[43 See also Notes under S. 24 of the A, I. B. Com- 
mentary on the Transfer ol Property Act, 1882, 
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Op Conditional Bequests. 

eoSuum** 'njpoBsibJc ^ 26 . A bequest upon an impossible oonclition is Yoid. 

lUustrahcnis. 

(i ) An estate is feeQaeatbed to A on condition that he shall walk 100 miles in an hour. The bequest is ^oid. 
(n) -4 bequeaths 500 rupees to B on condition that he shall marry .4’s daughter. A*s daughter was dead ai 
the date cl the will* The beqoost is void. 

[1865 — 8. 113.] 

Bequest upon illegal or 127. A bequest upon a condition, the fulfilment of which would be 
immoial oondit oo. Gontrary to law or to morality, is void. 

Illustrations. 

(i) A bequeaths 500 rupees to B on condition that he shall murder C. The bequest is void, 
fw) A bequeaths 5,000 rupees to hia niece if she will desert her husband. The bequest is veld. 

[ 1865 — S. 114,] 


Section 126 — Note 1 

[1] Where the perloimauoe of the condition appears 
to be the motive of the bequest the impracticability of 
the performance will he a bar to the claim of the 
legatee. In such a ease the bequest does not taka effect: 
(Vol 9) 1922 Cal 116 (117) : 48 Cal 1100 (D B). 

Section 127 — Note 1 

[1] Even though the provisions of the section are 
not applicable to Hindus living in the muffussal the 
principle contained therein is applicable as a rule of 
equity and good eonsdence. (1900) 23 Mad 613 (615, 
616) (D B). 

[2] If tb© matter of the condition tend to provoke or 
further the doing of some unlawful act or to restrain or 
forbid a man the doing of his duty, the condition for the 
most part is void. And hence also it is that such condi- 
tions as are against the liberty of law, as that a man 
shall not marry or the like, are void. And hence also as 
are against the public good. (1908) 1 Ch 383 (387), 
Beard v. Hall, 

[3] According to English law, if a condition sub- 
sequent which is to defeat an estate is against the 
policy of the law tb© gift is absolute, but if the illegal 
condition is precedent there is no gift. (1888) 39 Oh D 
116 (129, 130), In re Moore Trafford v. Maconychih 
(J by his will directed* a payment of 2 10 sh. to his 
married sister during such time as she may live apart 
from her husband befor© his son attained the age of 21 
— Held that the gift was not a gift of an annuity subject 
to a condition but a limited gift the commencement 
and duration of which were hxSi in a way which the 
law did not allow.) 

[4] In determining whether a condition is void or not 
m opposed to public good tb© Court ought to ascertain 
whether its fulfilment necessarily involves any act or 
conduct contra boms mores or against the welfare of 
the state. If it does not it is valid even though its 
fulfilment is capable of being brought about by acts and 
conduct opposed to the public welfare. (1919) 2 Ch 305 
(811, 812), Champion v. Wallace. (Condition that the 
residuary estate should go to and vest in testator’s sole 
surviving son if he had obtained the title of Baronet or 
other superior title and if not to be divided between the 
British and Indian treasury is not bad,) 

[5] Where there is any condition the object of which 
is to determine and divest, upon the happenirg of the 
specified event, estates or interests antecedently vested, 
and that condition is void as being contrary to public 
policy the gifts will be absolute both as regards the real 
and personal estate. (1908) 1 Ch 383 (386), Beard v. 
Mall. 

Where there is an unconditional gift it is com- 

time when the actual transfer takes place 


and the parties could not afterwards import a oondiilouA 
Even if it were otherwise — assuming a condition, and 
an immoral condition— it would be the condition that is 
immoral and not the consideration and the gift to 
vWbich an immoral condition is attached remains good 
while the condition is void. (1884) 6 Ail 813 (321) 1 11 
Ind App 44 {P C). ((1878, 80) 2 All 433 (D B), A f firmed.) 

[7] Any provision which tends to deter person from 
entering the naval or military services of the country ia 
against public good and therefore void, (1908) 1 Gh 
383 (387), Beard v. Hall 

[8] Where a bequest was made conditional on th© 
continuance of the immoral relations between davises 
and the testator the bequest becomes void. (1900) 23 
Mad 613 (615) (D B). 

[9] All estates of inheritance created by gift or will 
so far as they are inconsistent with the general law of 
inheritaDoe are void as such. (1872-73) Ind App Sup» 
Vol 47 (66) (P C) (Vol 26) 1939 Cal 226 (228, 229) : 

I L R (1939) 1 Cal 63 (D B), (Absolute estate on son— 
Subsequent clause in will prohibiting widow of son or 
daughter of son from getting the property and giving 
ihem only a right to maintenance— that the sub- 
sequent clause was void aa it set up a line of inheritance 
not known to the Hindu law,) 

[10] Post-nuptial settlement — Husband assigning 
lands to trustees for the payment ot rents to his wife so 
long as she continued to cohabit with him or remained 
his widow— The condition restricting wife’s enjoyment 
of the rent during the time she continued to cobabii 
is not void as opposed to public policy. (1904) 1 Gh 470 
(479), In re Hope Johnstone y. Hope Johnstone, 

[11] Will providing that the legate© should take 
nothing if she married before the death of her father- 
prohibition is valid and not contrary to law and mora- 
lity. (Vol 19) 1932 Cal 350 (351): 59 Cal 102 (D B). 

[12] Every condition which does not directly or in- 
directly import an absolute injunction to celibacy is a 
lawful condition. Theiefore an injunction to ask con- 
sent is a lawful condition as not restraining marriage 
generally. (1798) Dick 712 (721): 21 E R 448, T%dd v. 
Clare. 

[13] A parent or appointor disposing by will either 
of his own property or ot any property over which he 
has a power of appointment is perfectly justified in 
making a provision in favour of such of his children as 
shall not embrace a particular faith and such a pro- 
vision to that effect is not void as opposed to public 
policy. (1879)fllCh D 959 (967), Hodgson v. Halfords 

[14] Conditions in the will that no ordained minis- 
ter or missionary or member of the Baptist Missionary 
Church should be allowed to be elected as deacon or to 
canvass votes for his election as such deacon and that 
fermented and un fermented wine should be kept at tha 
oommunion service of the chapel and that old practices 
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128. Where a will imposes a eondiiion fio be fsilfilled before the legatee can take a vested 
Fulfilment o! condition pre- interest in the thing bequeathed* the condition shall be considered to 

cedent to vesting of legacy, have been fulfilied if it has been sobstantially complied with. 

IllmtraiiOThs, 

(i) A legacy is bequeathed to A on conditloa that he shall marry with the consent of C, D and A 
manles with the written consent of B, G Is present at the marriage. D sends a present to k previous to th© 
mariiRge. E has been personally informed by A oi bis intentions, and has made no objection. A has inlfilled 
the condition. 

(%i} A legacy is bequeathed to A on condition that he shall marry with the consent of B, G and D. D dies, 
4 marries with the consent of B and C, A has fulfilled the condition. 

(iii) A legacy is bequeathed to A on condition that he shall marry with the consent of G and D. A marries 
in the lifetime of B* C and D, with the conaent oi B and G only. A has not fulfilled the condition. 

(ly) A legacy is bequeathed to A on condition that he shall marry with the consent of B, C and D. A obtains 
the unconditional assent of B, C and D to his marriage whh A?, Afterwards B, C and D capriciously retract their 
consent. A marries E. A has fulfilled the condition. 

fi}J A legacy is bequeathed to A on condition that bo Rhall marry with the consent of B, C and D. A marries 
without the consent of B, C and B, but obtains their consent after the marriage. A has not fulfilled th© condition, 

fvij A makes his will whereby he bequeaths a sum of money to B if B shall marry with the consent oi A*s ese- 
cutors. B marries during the lifetime of A, and A afterwards expresses his approbation of the marriage. A dies*, 
The bequest to B takes efiect. 

fvnj A legacy is bequeathed to A if he executes a certain document within a time specified in the will. The 
document is executed by A within a reasonable time, but not Within the time specified in the will. A has not per- 
formed the condition, and is not entitled to receive the legacy. 

[ 1865 — S. 115 ] 

129. Where there is a bequest; to one persua and a bequest of the same thing to another, if 
Bequest to A and on failure the prior bequest shall fail, the second bequest shall take effect upon the 

of prior bequest to B. failure of the prior bequest although the failure may not have occurred 

in the manner contemplated by the testator. 

Illustrations, 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all die under 18, to B, A dies 
without having ever had a child. The bequest to B takes eSect. 

fu) A bequeaths a sum of money to B, on condition that he shall execute a certain document within three 
months after A’s death, and, if he should neglect to do so, to>0, B dies in the testator’s lifetime. The bequest to 
G takes efieet, 

[ 1865~a-116.] 


Section 127 — Note 1 (oontd,) 

are to be observed are neither illegal not impossible. 

(’13) 40 Cal 192 (209), 

[15] The keeping of a tomb in repair is not an illegal 
object and no rule of law prohibits the enforcement of 
a condition creating a perpetual inducement to do a 
thing which is lawful. (’13) 40 Cal 192 (208, 209). 

Section 128 — Note 1 

[1] A condition precedent to a legacy could not be 
imported from outside into a will which gave the lega- 
cy (Vol 33) 1946 Oudh 193 (204) : 21 Luck 314 (DB). 
(G agreeing to pay Ks. 50 per month to testator if the 
latter executed a will giving life estate to testator’s 
wife and remainder to G — Testator executing will 
giving life estate to his wife and remainder to Q — Agree- 
ment of G- not referred to in the will ; Held that the 
will was not a conditional will within the meaning of 
th© section.) 

[2] TF B by will appointing his wife and two others 
executors and also appointing his wife the sole guar- 
dian of bis children during their minority — Legacies to 
daughters on their attaining twenty-one or on marriage 
with the consent of guardian or guardians whichever 
should happen first — One of the daughters before at- 
taining 21 marrying without consent of guardian, a sole 
guardian having died previously : Held that the princi- 
ple that where a literal compliance with the condition 
becomes impossible without any default of the party it is 
sufficient that it is complied with as nearly as practical 
did not apply to the case as guardian ox guardians 
could have been appointed by the child or by the Court 
and then the requisite consent obtained. (1881) 18 Ch D 
61 (65), In re Brown" sW%ll\Jn re Brown' s^SeUlement 


Section 129 — Note 1 

[1] The section which merely incorporates the rule 
of the English law provides that a gift over shall take 
efiect on the failure of a prior bequest although th© 
failure may not have occurred in the manner contem-^ 
plated by the testator. (Vol 1) 1914 Cal 570 (571) (DB). 

[2] The failure contemplated by S. 128, i a the failure 
of a valid gift. When the gift is ab initio void the sub- 
cequent gifts also must fail. (Vol 29) 1942 Bom 155 
(158) : I L K (1942) Bom 441, 

[3] Testator bequeathing his property to his minor 
son and in tbe event of the minor dying after th© 
testator to the testator’s sister — Minor son predeceased 
the testator : H&ld that S. 129 did not apply to this 
case as it applied only to the prior gift failing altogether 
for want of an object. (Vol 22) 1935 Mad 119 (120). 

[4] Where the prior gift failed ah initio by reason of 
its object never coming into existence the executory gift 
was held to have taken efiect notwithstanding that it was 
intended to take effect in defeasance of the prior gift, 
(’06) 33 Cal 947 (963) (F B) ^ (’05) 9 Cal W N 103S» 
(1044). (Bequest to adopted sons, and in case the adop- 
ted sons did not survive the wife of th© testator or 
where they survived her if they died subsequently 
without leaving son or sons, to the daughters and their 
sons of real and personal estate to be divided equally 
hetweep the daughters — Defeasance of prior gift to 
adopted sons by reason of its failure db initio, as its 
object could never come into existence : Held that the 
daughters were absolutely entitled to the estate in equal 
shares ) 

[5] A testator bequeathed his property in the follow” 
ing terms : “My wife is supposed to be in the family 
way ; should she bring forth a male issue in that o&m 
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130* Where the will shows an intention that the second bequest shall take effect only in the 
When second bequest; not Qvent of the first bequest failing in a particular manner, the second 
to take eSeot on Jailure ot bequest shall not take effect, unless the prior bequest fails in that 
particular manner* 

Illustration, 

A makes a bequest to his wife, but in case she should die in his Ihetime, bequeaths to B that which ha had 
bequeathed to her. A and his wife perish together, under circumstances which make it impossible to prove that 
she died before him ; the bequest to B does not take effect. 

[ 1865--S. 117.] 

Bequest over, conditional ^3!i. (ij A bequest may be made to any person with the condition 

upon happening or not superadded that, in case a specified uncertain event shall happen, the 
happening of specified un- thing bequeathed shall go to another person, or that in case a specified 
ceitain event. uncertain event shall not happen, the thing bequeathed shall go over 

to another person. 

(2) In each case the ulterior bequest is subject to the rales contained in sections 120, 121, 122, 
123, 124, 125, 126, 127, 129 and 130. 

Illustrations^ 

(i) A sum of money is bequeathed to A, to be paid to him at the age of 18 , and if be shall die before he 
attains that age, to B» A takes a vested interest in the legacy, subject to be divested and to go to B in case A 
dies under 18. 

(nj An estate is bequeathed to A with a proviso that if A shall dispute the competency of the testator to 
make a will, the estate shall go to B. A disputes the competency of the testator to make a will. The estate 
goes to B. 


Section 129 — Note 1 { contd.J 
he will be the sole heir of my property and effects. If 
on the other hand she is delivered of a female child all 
the expenses of her marriage and maintenance till that 
^period should be defrayed from my estate. In case my 
son dies before attaining proper age all my estate and 
property should be taken possession of by my brother 
N.” Testator’s widow gave birth to a female child. On 
a construction of the will, it was held that the clause 
which gave possession of property to N in the event of 
son dying before proper age was a clause which pur- 
ported to give him the property and that the gift over 
to If took effect on the failure of the first gift in what- 
ever mode the failure took place even though not in 
the precise manner expressed in the terms of the 
.gift. Cd8) 16 Cal 282 (289, 291) (S B). 

Section 130 — Note 1 

i[l] Property bequeathed to the minor son of testator 
and in the event of his death after the death of testator 
to' the sister of the testator : Minor son predeceasing tes- 
tator— Bsfd that S. 130 applied to the case as the first 
vbequest which failed had not failed in the particular 
manner indicated by the testator and therefore the 
sister was not entitled to succeed. (Vol 22) 1936 Mad 
119 (120). 

[2] Will bequeathing the residuary estate to the 
grandson, or grandsons who may be born to the son 
of the testator within ten years of the death of the tes- 
ter — G-iifc over to granddaughters in the event of 
grandsons not being born as aforesaid — Grandson 
born within ten years of testator’s death : Beld that 
the gift to the grandson was void as it was one made 
to an unborn person and the gift over to the grand- 
daughters failed because it was subject to a contingency 
which actually happened, {Vol 13) 3926 Mad 936 (938) 
(DB). 

Section 131 — Note 1 

[1] The word ‘interest’ in S. 28, T. P. Act,' has the 
same meaning as the thing bequeathed in S. 131 of 
this Act. (Vol 22) 1935 Pat 401 (403): 14 Pat 640 (DB). 

[2] A legacy may be bequeathed to A and in case of his 
death before or alter that of the testamr to B by reason 
-of S. 181 even though such a case would fall outside 
iihe scope of S. 124. (Vol 19) 1932 P C 269 (272, 273) ; 
'M Ind App 419 t 60 Cal 554 (P 0). 


[3] Testator executing will leaving his estate half and 
half to his two sons— Any son dying sonless, surviving 
son to take his share : Beld that S. 131 applied to the 
case and the clause of defeasance was valid. (Vol 18) 
1931 Cal 499 (501) (D B). 

[4] Will providing that M one of the two sons of the 
testator should give one- half of the property to Y the 
other son if he should turn to good ways and reside 
with M respectably after the testator’s death— Testator 
died immediately — V living in amity with M for 2 or 
3 years t Beld that this section applied and therefore 
half the estate which vested in M became vested in Y 
on the happening of the uncertain event contemplated 
by the will. (Vol 11) 1924 Bom 298 (299) (DB). 

[5] It is competent to a Hindu in making a will to 
make provisions that the estates which he creates and 
gives to the recipient may be divested or defeated by 
something which takes place after, provided that the 
event must happen immediately on the close of a Ilfs 
in being at the time of the gift and that the defeasance 
by way of gift over must be in favour of somebody in 
existence at the time of the gift. (’89) 16 Cal 383 
(392) : 16 Ind App 29 (P 0) * (’97) 24 Cal 834 (850) 
(S B) (1863) 9 Moo Ind App 123 (135) (P C) ^ (Vol 
7) 1920 Bom 281 (283) (Vol 8) 1921 Bom 262 (264) : 
45 Bom 1038 (D B). (Bequest of absolute estate, with 
provision that it should go to the third person if the 
legatee would die without male issue is valid and not 
opposed to Hindu law.) 

[6] A clause of defeasance in order to be operative 
must contain express words or words of necessary im- 
plication of a gift over to a definite person or persons. 
(’05) 32 Cal 861 (869) (D B). 

[7] Testator after conferring absolute estate on sons 
providing that in the event of their dying sonless, tbeir 
widows or daughters shall not get the property but 
only maintenance : Held that the proviso did not 
operate as a defeasance clause because it did not reduce 
the absolute estate into a life estate and was also r6« 
pugoant to the grant of an absolute estate and to 
the provisions of Hindu law because it set up a line of 
Inheritance unknown to Hindu law. (Vol 26) 1939 Cal 
226 (228, 229) : I L B (1939) 1 Cal 63 (D B). 
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(Hi) A sum of money Is feequeatbed to A for life, and, after bis death, io B ; but If B sball then be dead, 
leavipg a son, such son is to stand in the place of B. B takes a nested interest in the legacy, subject to be 
divested if ha dies leaving a son in A’s lifetime. 

(%v) A sum of money is bequeathed to A and B, and if either should d'e duricng tbe life of 0, then to the 
survivor living at the death of 0. A and B die before G. The gift over cannot take effect, but the representative 
of A takes one- half of the money, and tbe representative of B takes the other half. 

(v) A bequeaths to B the interest of a fund for life, and directs the fund to be divided at her death equally 
among her three children, or such of them as shall be living at her death. All the children of B die in B’s 
lifetime. The bequest over cannot take effect, but the interests ol the children pass to their representatives, 

[1865 -- S« 118.] 

Condition must be 132t An ulterior bequest of the kind contemplated by section 131 cannot 
strictly fulhlled. take effect, unless the condition is strictly fulfilled. 

Illustrations^ 

(%) k legacy is bequeathed to A, with a proviso that, if he marries without the consent ol B, 0 and B, the 
legacy shall go to B, D dies. Even if A marries without the consent of B and 0, the gift to E does not taka 
effect. 

fii) A legacy is bequeathed to A, with a proviso that, if be marries without the consent of B, the legacy 
shall go to C, A marries with the consent ol B. He afterwards becomes a widower and marries again without 
the consent of B. The bequest to C doe s not take effect. 

A legacy is bequeathed to i, to be paid at 18, or marriage, with a proviso that, if A dies under 18 or 
marries without the consent of B, tbe legacy shall go to C. A marries under 18, wiihout the consent ol B. The 
bequest to C takes effect. 

[1865 — 8, 119,1 

Original bequest not affected 133. If ihe ulterior bequest be not valid the original bequest is 
by invalidity of second. not affected by it. 

Illustrations* 

(i) An estate is bequeathed to A for his life with condition superadded that, if he shall not on a given day 
walk 100 miles in an hour, the estate shall go to B. The condition being void, A retains his estate as if no 
condition bad been inserted in the will. 

(iij An estate is bequeathed to A for her life and, if she do not desert her husband, to 25. A is entitled to 
the estate during her life as if no condition had been inserted in the will. 

{iiij An estate is bequeathed to A for life, and, if he marries, to the eldest son of 3 for life. B, at the date 
of the testator’s death, had not had a son. The bequest over is void uuder section 105, and A is entitled to the 
estate during his life. 

[1865 — S. 120.] 


Section 131 — Note 1 (contd.) 

[8] Failure of condition subsequent — Estate vests 
-absolutely in legatee. (Vol 12) 1925 Lah 594 (595) (DB), 
SECTION 132— SYNOPSIS. 

1. Scope. 

2, Condition of residence. 

1. Scope.— [1] Hindu widow’s power to adopt can- 
not be controlled by the will of her deceased father-in- 
law — Adoption contrary to the terms of will — Son’s 
right to taka^ under will as pet^sona designata will be 
affected — His rights as grandson of testator however 
are not affected. (Vol 7) 1920 Bom 295 (295, 296) (DB). 

2. Condition of residence. — [1] There is nothing 
in law to prevent a testator giving an absolute estate 
with the condition superadded that the legatee shall 
live in a particular house. (’13) 17 Cal W N 39 (41) 
(DB). (Life estate to widow with a gift over to A 
absolutely provided A lived in testator’s ancestral house 
—On A’s failure to reside, gift over to others — A join- 
ing with widow to sell house : Held^ A himself made 
fulfilment of condition impossible and hence was not 
entitled to legacy.) ^ (’97) 24 Cal 646 (655, 656) (D B). 
•(Will by Hindu husband requiring his widows to reside 
in family house or in case of quarrel at a holy place to 
entitle them to their share — Younger widow quar- 
relling with the elder and residing with her father : 
Seld condition was broken and forfeiture incurred.) 

[2] To reside at a bouse means that a man is to be 
found at that house whenever he is wanted, that for 
’that house he is rated to the poor rate, or is on the 
Parish or the Government rate-books, and that there 
he has a home. (1884) 25 Ch D 605 (610). In re Moir ; 
Warmr v. Moir, (Devise of residence — Condition that 
legatee stayed at least for six months, not consecu- 
tively, in the house and took possession of the house 


within six months after the testator’s death — Legatee 
performing condition as to possession but failing to stay 
for six months although he paid the taxes, kept a 
staff of servants and his son stayed on the place*: 
Held he resided in the house and no forfeiture was 
incurred.)^*(1907) 1 Ch 231 (236), In re Wright; Mott 
V. IssotU (Residing means personally residing ; mak- 
ing the place as one’s home. Using it as a place of 
rest and amusement is not residing in it ) 

[3] A Hindu widow is not entitled to maintenance 
by residing elsewbere'witbout a cause if she was directed 
by her busbrind to be maintained in tbe family bouse, 
(’91) 15 Bom 236 (237) (D B). ((’72-73) Ind App 
(Suppl) Vol 203 (P.C), Foil) ^ (’89) 13 Bom 218 (221) 
(DB). (Bequest to wife to the effect that if she comes 
to live at testator’s place, she is to have one of the 
houses and Rs. 15 miscellaneous expenses — Wife re- 
siding at her parents — Suit by wife for arrears ol 
maintenance ; H eld, she had just cause for residing 
apart and did not forfeit her maintenance.) i© (*08) 8 
Cal L Jour 489 (495) (D B). {Held widow had just 
cause not to reside m the places mentioned in the will 
and maintenance was allowed.) 

Section 133 — Note 1 

[1] When subsequent bequests are made upon hap- 
pening of certain condition, fact that these ulterior 
gifts are not valid does not and cannot affect validity 
of prior bequest or gift. (Vol 22) 1935 All 1042 (1046) ; 
58 All 467 ^^(1900) 4 Cal W N 671 (677) (DB). (Specific 
trusts or specific estates good in themselves are not 
invalidated by a subsequent illegal disposition of the 
residue or remainder.) 

[2] Residue after meeting certain charges and ex- 
penses left by testator to bis son to be dealt with at 
his pleasure till the son’s sons attained the age ol 21— 




7750 


[THE SnCCBSSION ACT, 1925 


IS m N 1 — S 1S6 H 1] 


Bequest conditioned that it 
shall cease to have effect in 
case a specified uncertain event 
shall happens or not happen. 


134i. A bequest; may be mad© with the conditiion superadded 
that it shall cease to hav© effect in casa a specified uncertain event 
shall happen, or in case a specified uncertain event shall not happen. 
Illustfations, 


(i) An estate is bequeathed -CO A for his life, with a proviso that, in case he shall cut; down a certain wood, 
the bequest shall eease to have any effect. A cuts down the wood. Ha loses his lifo-interas® in the estate, 

(ii) An estate is bequeathed to A, provided that, if he marries under the age of 25 without the consent of 
the executors named in tb© will, the estate shall cease to belong to him. A marries under 25 without the consent 
of the executors. The estate ceases to belong to him. 

(%i%) An estate is bequeathed to Aj provided that, if he shall not go to England within three years after the 
testator’s death, his interest in the estate shall cease. A does not go to England within tha time prescribed. Hie 
interest in the estate ceases. 


An estate is bequeathed to A, with a proviso that, if she becomes a nua, she shall cease to have any 
Interest in the estate. A becomes a nun. She loses her interest under the will. 

(v) A fund is bequeathed to A for life, and, after his death, to B, if B shall be then living, with a proviso 
that, if B shall become a nun, the bequest to her shall cease to have any effect. B becomes a nun in the life-time 
of A, She thereby loses her contingent interest in the fund. 

[1865 — S. 121.] 


136. In order that a condition that a bequest shall cease to have effect may be valid, it is 
Such condition must not be necessary that the event to which it relates be one which could legally 
invalid under section 120. constitute the condition of a bequest as contemplated by section 120. 
[1866 S. 122.] 


136. Where a bequest is made with a condition superadded that, unless the legatee shall 


Eeault of legatee rendering 
impossible or indefinitely post- 
poning act for which no time 
specified, and on non-perform- 
ance of which subject-matter 
to go over. 


perform a certain act, the subject-matter of the bequest shall go to 
another person, or the bequest shall cease to have effect but no time 
is specified for the performance of the act; if the legatee takes any 
step which renders impossible or indefinitely postpones the perform- 
ance of the act required, the legacy shall go as if the legatee had died 
without performing such act. 


Illustrations. 

2 s made to A, with a proviso that, unless he enters the Army, the legacy shall go over to B. A 
takes Holy Orders, and thereby renders it impossible that he should fulfil the condition. B is entitled to receive 
the legacy. 

Jii) A bequest is made to A, with a proviso that it shall cease to have any effect if he does not marry B's 
daughter. A marries a stranger and thereby indefinitely postpones the fulfilment of the condition. The bequest 
ceases to have effect. 

[1865 — S. 123,] 


Section 133 — Note 1 (contd ) 

Son to divide it equally amongst them after retaining 
his share on their attaining that age : Eeld that gift 
to grandsons of the testator was void under Ss. 114 and 
115 and that the son took an absolute estate. (*96) 
20 Bom 450 (463) (DB). 

Section 134 — Note X 

^ [1] This section is a departure from English law, 
vie,, that a gift may be coupled with a condition that 
on the happening or not happening of a specified un- 
certain event, it shall cease, and that to effectuate the 
defeasance a gift over is not necessary required by 
English law. According to this section, if the condition 
subsequent is valid, if accompanied by a gift over, it 
will be equally valid without the gift over. In England 
it is treated as m terror em. The conditioa referred to 
in this section Is a condition subsequent which termi- 
nates an interest. It is not a co iditional limitation 
which creates an interest in a thiid person. (Vol 29) 
1942 Sind 145 (152)': I L B (1942) Ear 392. 

[2] Will executed by Hindu in 1899 : Eeld, in 
absence of any rule of Hindu law, the validity and 
binding effect of a forfeiture clause mu4 be determined 
according to principle involved in S. 121 of Act of 1865 
(now S. 134), (Vol 29) 1942 Sind 146 (152): I H B 
(1942) Ear 392, 

[3] On construction of will, held that the bequest 
was in favour of testator’s daughter’s son of the entire 

i^^luding certain villages and was liable to be 
as the latter villages were concerned, 


only if certain life tenaut thereof died leaving any 
male issue. (Vol 34) 1947 Oudh 45 (61) : 21 Luck 463 
(D B). 

[4] A Hindu bequeathed certain properties to various 
persons including his brothers and provided that if 
any of his brothers raised any dispute regarding 
any of the provisions of the will and his sole right to 
the properties bequeathed and refused to acknowledge 
his right to make the will, he would forfeit any benefit 
giveu to him by the will. One of the brothers ilf 
instituted a suit in 1905 contesting the will. It was 
held that M incurred forfeiture of legacy by institution 
of the suit. (Vol 29) 1942 Smd 145 (152): I L B (1942) 
Ear 392. 

[5] Where according to the will the devisee was tj 
have an interest so long as he resided in the house 
of the testator, bis maternal grandfather, it was held 
that the restriction was imposed as a condition and 
not as an indication that the interest created was a 
life-estate and that the condition was perfectly legal 
under this section. (Vol 3) 1916 Cal 654 (656) (B B). 

[6J See also Notes under S. 31 of the A. I. B Com- 
mentaries on the Transfer of Property Act, 1882. 

Section 136 — Note 1 

[1] Bequest to wife for life and after her absolutely 
to A provided A resided in the ancestral house — On 
A’s failure to so reside, property to go to other relations 
on same condition — A joining with testator’s widow 
in selling the ancestral home ; Held A by his own 
act rendered the performance of the condition super- 
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137« Where iae will requires an act to be performed by the legatee within a specihed time, 
Performance of condition, ^ condition to be fulfilled before the legacy is enjoyed^ or as a 

precedent or subsei^nentj condition upon th© non»fulfilni©Bt of which the snblect-niatter of the 
within specified time. Fur- bequest is to go OYer to another person or the bequest is to cease to have 
ther time in ease of fraud. effect, the act must be performed within the time specified, unless the 
performance of it l:*e prevented by fraud, in which case such further time shall be allowed as shall 
be requisite to make up for th© delav caused by such fraud. 

[1865 -- a 121,] 

OHAPTEE XIL 

Op Bequests with Dieeotions as to Application oe Enjoyment, 

Direction ^that fund be I38, Where a fund is bequeathed absolutely to or for the benefit of 

ssmployed in ^ paitieokr person, but the will contains a direction that it shall be applied or 

bequest of same to or for enjoyed m a particular manner, th© legatee shall be entitled to receive 
benefit of any p 0 ::=cn. the fund as if the will had contained no such direction. 

Illustration. 

A sum of money is bequeathed towards purchasing a country residence for d, or to purchase an annuity 
for A, or to place A in any busmass. A chooses to receive the legacy In money. He is entitled to do so. 

[1865 -- S. 125.] 


Section 135 —Note 1 (contd.) 

added to his absolute estate impossible and hence 
ineurred forfeiture of the same. (’13) 17 Cal W N 39 
in) ID B). 

Section 137 — Note 1 

[1] In case of conditional limitation, i.e., a devise 
over to some other person on happening of event, the 
Court cannot relieve against forfeiture if the event has 
taken place. (1807) U Yes Jun 341 (346, 347); 33 E E 
562, Simpson v. Vickers. 

[2] Even conditions subsequent to defeat vested 
estates must bo construed strictly, and to work a for- 
feiture there must be shown a breach of a defined line 
of conduct which the parties concerned must reason- 
ably have known would work a forfeiture (1866) 7 
H L 0 707 (721, 793), Swindon Water Works Co, v. 
Wits and Bcrkscoud N avigakon Co. (Legatee prevent- 
ed by vis major from fulfilling condition— There is no 
forfeiture.) 

[3] Neither ignorance, illness nor neglect on the 
part of the executor to inform the legatee can excuse 
him from not complying with the direction so as to 
entitle him to the gift. (1873) 16 Eq 92 (96), In re 
Eodges Legacy^{lS14) 16 Eq 290 (297), Astley v. Earl 
of Essex, (Want of knowledge of contents of the 
will.) ►&(1874) 18 Eq 243 (245), Powell v, Bawle. (Want 
of knowledge of legacy and failure of executor to give 
notice.) 

[4] Where condition is a condition subsequent and 
the devisee was prevented from perforniing it by an act 
of God he or his representative will not to deprived of 
the bequest. (1903) 1 Oh 749 (766), In re Green Wood\ 
Gooddhart v« Woodhad, 

[5] Where the legatee is prevented from performing 
the condition of the will by duress no forfeiture is caueed 
by the failure. (®93) 20 Cal 15 (17) (D B), (Testator 
providing that any member of his family living away 
from^ his house for more than three months would 
forfeit the property. Widowed daughter-in-law remov- 
ed from house by her maternal relations with the aid 
of police l Held she did not forfeit.) 

[6] A condition subsequent which is impossible of 
performance will not bind the devisee and he need not 
comply with it in order to retain the bequest. (1904) 
i Ch 252 (259), In re Croxoni Croxon v. Ferrers. 

[7] See also Notes under S. 37 of the A. I. R. Com- 
mentaries on the Transfer of Property Act, 1882. 

Section 138 — Note 1 

[1] Section applies only where the bequest is absolute 
and not where it is limited to the life of the particular 


legatee. (Vol 17) 1930 Cal 731 (732) (DB).^ (Condition 
restraining alienation by legatee who is given only a 
life interest is valid l^^iVol 27) 1940 Bom 76 (77) : ILB 
(1940) Bom 254 (DB). (Gift followed by directions 
amounting to trust — Gift to the legatee is not absolute.) 

[2] A will contained the following directions as to 
the devolution of a fond “I hereby give, devise and be- 
queath to my grand-children by my lata daughter, also 
to my grandson and bis step-brother in equal shares 
the benefit, interest and profit that shall arise and ac- 
crue from and out of the fund, . . .** and “I hereby direct 
that the fund shall be a continuing fund to all time 
and that the interest and profit derived therefrom shall 
be received and enjoyed as expressed in this will not 
only to the legatees to whom such has been bequeathed 
by me, but the same shall be inherited by any child or 
children of them from time to time and frona one gene- 
ration to another in accordance with ail legal rights’* : 
Held, that the words referring to children of the lega- 
tees in the latter clause were words of inheritance and 
not of purchase and that their effect was to give an 
absolute interest in the fund lo the legatees. (*92) 15 
Mad 448 (467). 

[3] Grant of mirasi taluk to A for her life and then 
to her adopted son if she adopted one for his life — 
On the death of adopted son the estate to go to his sons, 
grandsons etc., by right of inheritance in the male line — 
Estate to revert to grantor or his heirs after A’s life in the 
event of A not adopting or where she adopted if the ad- 
opted son died sonless — Forfeiture also in case the 
estate was attached or sold : Held, on a construction of 
the grant that no absolute estate was created. (*08) 35 
Cal 1069 (1078) (DB). (Case decided under the Trans- 
fer of Property Act.) 

[4] Bequest to wife of a sum of money to be credited 
in the books of the shop of B and interest to to paid 
to her half-yearly — Money to be paid to her if demand- 
ed by her during her life-time for good works — Other- 
wise money to be used by B at his pleasure : Held^ 
that the testator’s intention was to bequeath the money 
absolutely to his wife with directions as to its applica- 
tion or enjoyment and therefore the mention of good 
works did not limit the absolute right of the testator’s 
wife to the money. (*98) 22 Bom 774 (777) (DB). 

[5] When a property Is transferred absolutely it 
must be transferred with all its legal incidents and it 
is not competent to the grantor to sever frooQ the right 
of property incidents which the law inseparably 
annexes to it— There is nothing in Hindu law which 
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pirecUon that mode oi 139 , Where a testator absolutely bequeaths a fnBd, £0 as to sever it 

que^Ms^to be restricteds to estate, but directs that the mode of enjoyment of it by the 

Eecuie specified benefit 'lor legate© shall be restricted so as to secure a specified benefit for the 
legatee. legatee, if that benefit cannot be obtained for the legatee, the fund 

belongs to him as if the will had contained no such direction. 


Illustrations, 

(i) A bequeaths the residue of his property to bs divided equally among his daughters, and directs tbar 
the shares of the daughters shall be settled upon themselves respectively for life and be paid to their children 
after their death. All the daughters die unmarried. The representatives of each daughter are enlided to her 
share of the residue. 

(li) A directs his trustees to raise a sum of money for his daughter, and he then directs that they shall 
invest the fund and pay the income arising from it to her during her life, and divide the principal among her 
children after her death. The daughter dies without having ever bad a child. Her representatives are entitled 
to the fund. 

[1865 — B. 126.] 


Section 138 — Note 1 (contd.) 

permits a departure from this principle, (’82) 4 Mad 
200 (202, 203) (DB), 

[6] A man cannot by gift inter vivos or by will give 
property absolutely to another and yet control his 
mode of enjoyment in respect of partition or otherwise, 
(’81) 6 Cal 106 (116) •$• (’76) 1 Cal 104 (107). (Tes- 
tator giving property to sons — Prohibition of partition 
for a certain period was held void.) ^ (’91) 15 Bern 
443 (449). (Testator directing the net income during 
the joint lives of his wife and his daughter to be applied 
in payment o! monthly allowances to them and the 
residue for the purposes of the wife and daughter and 
daughter’s children in such manner as the trustees think 
proper — Directions amount to a gift of residue to use 
of wife and daughter in equal proportions absolutely — 
Direction that the trustees should control the manner 
of the expenditure held could not be given effect to.) 

[7] Where a testator gives by express gift to the 
legatees as maliks and also prohibits alienaiion directly 
or indirectly the effect is not to produce a life estate in 
favour of the legatees bat to give them an absolute 
estate precluding the operation of the restricting clause. 
f97) 24 Gal 406 (411, 412) (DB). 

[8] Where the will provided that the testator’s elder 
son P and younger son J were proprietors of the estate 
of the tastator in equal shares the legatees took an ab- 
solute estate and other clauses in the will restricting 
the powers of enjoyment, alienation and disposal of the 
property given to P and tT were held invalid, in- 
operative and opposed to law. (1911) 13 Bom L R 141 
(149) (DB), 

[9] Bequest of estate absolutely with an added con- 
dition that in the event of legatee selling it, she was to 
pay certain legacies ; Held that the condition to pay 
legacies on sale was repugnant and void. (1896) 2 Ch 
353 (356. 357), Kelly v. Elliot. 

[10] Where in a deed of gift or will an absolute 
estate of inheritance is created in favour of a person 
any subsequent clause which purports to restrict that 
interest is invalid and the dooee or legatee taVes an 
absolute estate as if the deed contained no such res- 
trictive condition. The rule is the same even if the 
restriction is for a limited period only. (Vol 20) 1933 
Lah 201(202,203) 14Lah 353 (DB). (Testator after de- 
claring his sons absolute owners in equal shares of his 
property restricting alienation or partition until the 
last of them became a major : Held that the restriction 
was invalid.) 

[11] No condition could be annexed to a gift in fee 
simple which is repugnant to that gift even though the 
restraint is only for a limited time. (1884) 26 Ch D 
801 (823), Mosher v. Mosher. (Condition restraining sale 
during the lifetime of a particular individual held void.) 

• [12} ' Where there is a direction implying a postpone- 
hf doe division of the residue for ten years or 


until the death of the last surviving sons the direction 
is inoperative, the interest to which it attaches being 
absolute. (Yol 10) 1923 P C 122 (127) (PC). 

[13] A person bequeathed by will his properties to 
his sons in specific shares — By a second and third will 
he imposed conditions restraining partition, personal 
possession of the specific share and alienation of the 
property allowing the sons to get only profits according 
to their specific shares : Held that these clauses which 
impDsed restrictions were invalid and void and there- 
fore did not affect the gift of the property in the shares 
specified in the first will. (’88) 15 Cal 409 (420, 421) ; 
15 Ind App 37 (PC), 

[14] If an estate is given in terms which confer an 
absolute estate on the donee and then further interests 
are given merely after or on the termination of that 
donee’s interest his absolute interest is not cut down 
and the farther interests fail. (Vol 20) 1933 Lah 365 
(388) : 14 Lah 485 (DB). (Donees Hindu widows with 
full powers of alienation— Gift over will not curtail it.) 

Section 139 — Note 1 

[1] This section is an enactment in statutory form 
of a principle laid down by tbe English decision in 
Lasseiee v. Tierney (1 Mac andG 551) which is that 
where reading the will as a whole, the intention to 
confer an absolute estate in the first instance is expres- 
sed or implied, and following on that absolute estate 
there is a provision for settlement which in the event 
cannot be operative, then the words of '^rior intention 
prevail and the absolute estate takes effect notwith- 
standing the failure of the provision for settlement 
that follows. (Vol 12) 1925 P C 244 (247) ;48 Mad 906; 
52 Ind App 310 (PC)«'(Vol 27) 1940 Bom 76 (77, 78) ; 
ILR (1940) Bom 254 (DB). 

[See also (1920) 2 Ch 33 (37), Moryoseph v. Moryo- 
seph. (Tbe rule in Lassenee v. Tiermy (1 Mac and G 
551) applies to realties as well.)] 

[2] In India the words of this section must be 
followed as laying down the above principle. (Vol 32) 
3925 P G 244 (247) *. 48 Mad 906 : 52 Ind App 310 
(PC). 

[3] Where a will by an earlier clause merely 
directed apportionment or division and not distri- 
bution or disposition of property, and by the next 
clause effected the distribution giving the daughters an 
income for life, followed by gifts to their children, it 
was held the will did not confer upon the daughters 
any such absolute gift as is contemplated by this section 
but only a gift for life to which case this section did not 
apply. (Vol 12) 1925 P C 244 (247) : 48 Mad 906 : 62 
Ind App 310 (PC), 

[4] Direction to sell the property and the sale pror 
ceeds to be equally divided between two sons A and M 
of the testatrix — As regards half share of B, further 
direction that the amount of his share to be held in 
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iiO. Where a testator does not absolutely bequeath a fund, so as to sever it from his own 
Bequest of fund for cer- estate* but gives it for Gertaio purposes, and part of those purposes 
tain purpose?, some of cannoK be folfilied* the fund, or so much of it as has not been exhausted 
wbich cannot ba fulfilled, objects contemplated by the will, remains a part of the estate 

of the testator. 

lUustraiions. 

fi) A directs tbat his trustees shall invest a Sana of money in a particular way, and shall pay the interest 
to his son for life, and at his death shall divide the principal among Ms children. The son dies without having 
ever had a child. The fund after the son’s death, belongs to the estite of the testator. 

(ii) A bequeaths the residue of his estate, to be divided equilly among his daughters, with a direction 
that they are to have the interest only during their lives, and that at their decease the fund shall go to thek 
children. The daughters have no children. The fund belongs to the estate of the testator. 

[1865 — S. 127.] 

CHAPTER XIII. 


Of Bequests to an Executor. 

Mr^r?nnot“tXf uLeBfhe bequeathed to a person who is named m 

gS>ws intention to act as eseoutoc of the will, he shall not take the legacy, txnless he proves the 
executor. will or otherwise manifests au iutention to aot aa executor. 

Illustration^ 

A legacy is given to A, who is named an executor. A orders the funeral according to the directions 
contained in the will, and dies a few days after the testator, without having proved the will. A has manifested 
an In^tion to act as executor. 

{1865 — S. 128.] 


Section 139 — Note 1 (contd.) 

trust for B, interest to be given for B’s maintenance 
and should B die leaviag a widow or issue his share 
to be given to such widow or issue according as he may 
devise : Held that there was a gift over to the widow 
or issue of B and to that extent B’s otherwise absolute 
gift was qualified, and further that should the gift over 
fail B’s absolute interest remained unimpaired under 
this section (’95) 19 Bora 770 (774) (DB). (Affirming 
on appeal (’95) 19 Bom 221.) 

[5] Bequest in favour of testator’s wife firstly in the 
event of her remainirig testator’s widow to her and 
testator’s daughter and any other child of him through 
her, for their general benefit and after her death, 
children to take per stirpes — In case of wife’s remarri- 
age and children dying in her life time estate was 
given half to testator’s half-brother and half to the 
wife, but in case the half-brother died without issue, 
the whole to the wife — Testator’s children died before 
the widow who did not remarry — It was held that the 
testator intended by the first devise to give the estate 
to his wife and children jointly and that what followed 
was merely a restriction on the mode of their enjoy- 
ment. (’94) 21 Gal 488 (496) (DB). 

[6] A gave by will certain land to his daughter and 
her son for enjoyment and the grandson was specially 
prohibited from alienating it and was to act under the 
directions of his mother. It was held tbat the mother 
and son did not take joint interest but that the mother 
took a life estate with the remainder over to her son 
and that the prohibition as to alienations took no efiect 
in case of the son. (’98) 21 Mad 425 (428) (DB), 

SECTION 141-.SYNOPSIS. 

1, Scope. 

2. ‘‘Manifests an intention to act.” 

1. Scope. — [1] The prohibition in this section 
Is not confined to cases of bequests to executors as such 
but extends to any bequest, whatever be reason for which 
It is made, provided legatee is named as executor. (Vol 
81) 1944 Mad 335 (337) : I L R (1944) Mad 821 (DB). 

[See also (1840) 11 Sim 202 (203, 204) : 69 E R 851, 
Orifjiths v. Pruen, ( kn executor being also a residuary 
legatee rule does not apply,)] 


[2] This section implies that the executor survives 
the testator. It therefore cannot apply to a case where 
the executor predeceases the testator and therefore does 
not afiect the case contemplated by S. 96 (now S. 109) 
which can only apply to a case where the legatee pre- 
deceases the testator whether he has been named an 
executor or not. (’03) 13 Mad L Jour 351 (353) (FB). 

[3] The language of this section is peremptory and 
it is not left to the Court to decide whether the legacy 
was given to the person named in his character as exe- 
cutor, It is assumed that it was so given and the prohi- 
bition follows. Oral evidence cannot, therefore, be 
given to prove in what capacity the legacy was given. 
(*88) 15 Cal 83 (87). 

[4] After giving ■various legacies including one to 
executor by bis name, the remainder or residue of the 
testator’s property placed “at the discretion and at Ms 
own disposal” of the executor— Property held received 
by the executor not by virtue of any gift but simply as 
an executor and must be disposed of by him as such 
i. e., in his representative capacity and not for bis own 
benefit. (1914) 2 Ch 173 (181), In re Howell) In tb 
B uckingham) Liggins v. Buckingham, 

2. “Manifests an intention to act.” — [1] 
Proving of the will when the person is in a posi- 
tion to prove it, is of course the best manifestation ot 
bis intention and if ha failed to prove it the Court 
would require a very strong reason for the omission 
before finding that the intention existed. (’88) 15 Cai 
83 (87). 

[2] The cases where the executor has clearly shown 
an intention to act as such but has been prevented by 
some happening beyond his control from proving the 
will fall within the meaning of this expression. (Vol 
31) 1944 Mad 335 (337) ; I L B (1944) Mad 821 (DB), 
(Executor going to the house of deceased after rdading^ 
of the will and announcing his intention to take inven- 
tory— Objection raised by widow — Executor returning 
and after four days resigning executorship to avoid 
unpleasantness and possible trouble to himself : Held 
this did not amount to manifestation of intention re- 
quired by section.) 

[3] Where the executor concurred with other execu- 
tors in the directions for the funeral of the testator,, 
also in paying certain sums for the budal fees, for 
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CHAPTER XIV. 

Op Spboifig Legacies. 

142. Wbere a testator bequeaths to any person a specified part oE hia property, which is distin- 
Specific legacy defined, guished from all other parts of hia property, the legacy is said to be specific. 


llVustrations, 

i%) A bequeaths to B — 

“the diamond ring presented to in© by 0” “ 

“my gold chain'” : 

“a certain bale of wool” : 

“a certain piece of cloth” : 

“all my household goods which shall be In or about my dwellmg-house in M Sferestj m''Caloottei at time 
ol my death” : 

“the sum of 1,000 rupees in a certain chest” ; 

“the debt which B owes me” : 

^‘all my bills, bonds and securities belonging to me lying in my lodgings in Calcutta” : 

“all my furniture in my house in Calcutta” ; 

“all my goods on board a certain ship now lying in the river Hughli” “ 

“2,000 rupees which I have in the hands of 0” ; 

“the money due to me on the bond of B” : 

“my mortgage on the Rampur factory” : 

“one-half of the money owing to me on my mortgage ol Rampur factory” : 

“1,000 rupees, being part of a debt due to me from 0” “ 

“my capital stock of 1,0002. in East India Stock” : 

“my promissory notes of the ^[Contra! Governmaat] for 10,000 rupees in their 4 per cent, loan” : '- 


Section 141 —Note 2 (contd.) 

making «coffins and opening the vault it was held that he 
showed that ho meant to act as executor and hia death 
before he executed the will did not defeat bis interest. 
(1817) 4 Yes 212 (216) : 31 B B 110, Earnson v. 
Bowley. 

[4] An executor to whom a legacy was given was in 
Australia at the time of testator’s death. He sent a 
power of attorney to England under which his agent 
administered the estate and also recovered certain 
rents Executor died without proving tbe will. It was held 
that he had sufficiently shown his intention to act as 
an executor. (1869) 8 Eq 277 (282), Lewis v. Mathews, 

[5] Where the person named as executor was found 
to be always ready and willing to act and it was proved 
that after testator’s death, he made arrangements for 
the cremation and shradh or borrowed or advanced the 
money necessary for those purposes it was held that 
there were sufficient manifestations of his intention to 
act as executor. (’88) 15 Cal 83 (89). 

Section 142 — Note 1 

[11 A specific legacy is in tha first place a part of the 
"testator’s property whereas a general legacy may or 
may not be so and secondly it must be a part emphati- 
cally, as distinguished from tbe whole, (1875) 20 Eq 
804 (308, 309), Bothamley v. Sherson, 

[2] Where a testator gives his property generally by 
the words “all my property” or “all my estates” or “all 
that I have power over” and then proceeds to enume- 
rate particulars such enumeration does not abridge or 
out down the effect of the general words. (1876) 4 Oh I) 
435 (437), King v. George, 

[3] Clause in a will directing tbe payment in equal 
proportion to named legatees after realising a fixed de- 
l^sit belonging to the testatrix in a particular bank — 
Investment not existing at the time of testatrix’s death: 
Eeld that the legacy was specific as the testatrix was 
thinking in terms of her actual investments and not in 
terms of the money value. (’35) 1935 Mad W N 275 
{276, 277). 

[4] Testator bequeathing rent by specific property to 
wife and daughters — Bequest is speciBc and not de- 
monstrative. (Vol 24) 1937 Bom 384 (385) •$> (Vol 12) 

418 (420; (DB) {M bequeathing by will a 
gal® apd a bungalow to 8 along with other properties 


immovable and moveable — S directed by will to pay 
half the net income therefrom to J for life and after 
her death to her children — Provision in the will that if 
the property should be sold one half of the same 
amount should be paid to e7 and the children that may be 
born to her ; Held that though what was granted to / 
was only a moiety of net rental income from the pro- 
perty still as the payment was not directed to be made 
only lor a limited period and as in the event of the 
sale of the property half the proceeds was to be paid to 
J the bequest m law was of the specific property itself 
as a specific legacy to J,) 

[5] A legacy of stock is a general and not a specific 
legacy. It is not correct to say that it is general where 
the sum happened to be a round sum and specific wbere 
it happened to be one which ran into pounds, shillings 
and pence. (1921)2 Oh 327 (330), W arw^ckv ,Wilioo^u 

[6] Person having life interest in certain G. P, Notes 
bequeathing one third of her income to her servants 
and directing tbe maintenance of the Imambara under 
the belief that she owned the G. P. notes : Eeld that 
the bequest was specific as she should have meant the 
expenses of maintaining the Imambara to come out of 
the general estate. (’82) 8 Cal 1 (6) ; 8 Ind App 117 
(PC). 

[7] Testator making oral agreements of sale leaving 
directions that sale proceeds when received should be 
paid towards the legacies in certain proportions : Held 
that legacies are not specific. (Vol 19) 1932 Bom 506 
(507) (DB). 

[8] Testator having a fixed deposit in a bank gifting 
a sum of Rs. 12,000 out of that to one of his sons and 
directing the executors to buy as soon as possible a 
bouse of tha value of Bs. 12,000 in Madras : Eeld 
that the gift was not a specific gift but a demonstrative 
gift and that tbe direction that it was to be paid out of a 
specified fund did not make it a specified gift. (Vol 29) 
1942 Mad 17 (18). 

[9] Testator making a gift by will of all sums of 
money which he may possess or may be owing to him 
at the time of his decease together with all the furni- 
ture, farming implements, stock and crops belonging to 
a particular place by name “Asby Hall Estate”; Eeld 
that there was no specific gift. (1876) 3 Oh D 809 (313), 
Fairer ?, Path, 
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“all sucli sums of money as my executors may, after my death, receive in respect ol the debt due to ma 
from the insolvent firm of B and Company'* 

“all the wine which I may have in my cellar at the time of my death” ; 

“such of my horses as B may select*’ : 

“all my shares in the Imperial Bank of India” : 

“ail my shares in the Imperial Batik of India which I may possess at the time of my death” : 

“all the money which I have in the 5.} per cent, loan of the ® [Central Government]” ; 

“all the Government securities I shall be entitled to at the time of my decease”. 

Each of these legacies is specific. 

(n) A having Government promissory notes for 10,000 rupees, bequeaths to his executors “Go\ efEment 
promissory notes for 10,000 rupees in trust to sell” for the benefit of B, The legacy is specific 

(^^^) A having property at Benares, and also in other places, bequeaths to B all bis property at Benares. The 
legacy is specific. 

(tv) A bequeaths to S — 
his house in Calcutta : 
his zamindari of Bampur : 
his taluq of Ramnagar : 
his lease of the indigo- factory of Salkya : 

an annuity of 500 rupees out of the rents of his zamindari of W, 

A directs his zamindari of X to be sold, and the proceeds to be invested fot the benefit of B, 

Each of these bequests is specific. 

(v) A by his will charges his zamindari of T with an annuity of 1,000 rupees to C during his lifa^ aad 
{subject to this charge he bequeaths the zamindari to D, Each of these bequests is specific. 

(ut) A bequeaths a sum of money — 
to buy a house m Calcutta for B : 
to buy an estate in zila Faridpur for B ; 
to buy a diamond ring for B ; 
to buy a horse fot B : 

to be invested in shares in the Imperial Bank of India for B : 
to be invested m Government securities for B : 

A bequeaths to JB — 

“a diamond ring” : 

“a horse” *. 

“10,000 rupees worth of Government securities” : 

“an annuity of 500 rupees” : 

“2,000 rupees to be paid m cash” : 

“so much money as will produce 5,000 rupees four per cent. Government securities” : 

These bequests are not specific. 

(vit) A, having property in England and property in India, bequeaths a legacy to B, and directs that it shall 
he paid out of the property which he may leave in India. He also bequeaths a legacy to 0, and directs that it 
shall be paid out of property which he may leave in England. No one of these legacies is specific. 

[1865 — S. 129.] 

[a] SubUitut^d by A. 0. for “Government of India”* 

Bequest of certain sum 1^3. Where a Certain sum is bequeathed, the legacy is not specific merely 
where stocks, etc., m which because the stook, funds Or securities in which it ia invested are described 
invested are described. 

lUustrahon^ 

A bequeaths to B — 

“10,000 rupees of my funded property” : 

“10,000 rupees of my property now invested in shares of the East Indian Railway Company” ; 

“10,000 rupees, at present secured by mortgage of Rampur faotory”,i 
No one of these legacies is specific. 

[ 1865 — S. 130. J 

Where a bequest is 
Bequest of stock where testator 
Rad, at date of will, equal or greater 
amount of stock of same kind. 

Illustration, 


made in general terms of a certain amount of any kind of stock, 
the legacy is not specific merely because the testator was, at the 
date of his will, possessed of stock of the specified kind, to an 
equal or greater amount than the amount bequeathed. 


A bequeaths to B 5,000 rupees five per cent. Government securities, A had at the date of the will five per 
cent Government securities for 5,000 rupees. The legacy is not speoifio. 

[ 1865 — S. 131. ] 

Bequest of money where not pay- 155. A money legacy is not Specific merely because the will 
able until part of testator’s pro- directs its payment to be postponed until some part ol the pro- 
perly disposed of m certain way. perty of the testator has been reduced to a certain form, or 

remitted to a certain place. 

Illustration, 

A bequeaths to B 10,000 rupees and directs that this legacy shall be paid as soon ag A’s property in India 
shall be realised in England. The legacy is not specific. 

[ 1866 — S. 132. ] 


971 &, 972 A. M, 
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Where a will contains a bequest of the residue of the testator's property along with aa 
When enumerated arfiolea not enumeration of some items of property not previously bequeathed, 

deemea specifically bequeathed, the articles enumerated shall not be deemed to be specifioaily 

bequeathed. 

[ 1865 --- S. 133. ] 

Eetention/m form, of specific be- 1^7. Where property is specifically bequeathed to two or 

quest to several persons in gucoes- more persons in succession, it shall be retained in the form in 
siosi* which the testator left it, although it may be of such a nature that 

Its Yalue is continually decreasing. 

Illustrations. 


(i) Jf bafing lease of a house for a term of years, fifteen of which were unexpired at the time of his deaths 
has bequeathed the lease to B for his life and after B*s death to C. B is to enjoy the property as A left it, alt hough., 
if B liYBs for fifteen years, 0 can taka nothing under the bequest. 

fiij having an annuity during the life of B, bequeaths it to 0, for his life, and, after C’s death, to D, 0 
is to enjoy the annuity as A left it, although, if B dies before B, D can take nothing under the bequest. 

[1866 — S. 134.] 

148. Where property comprised in a bequest to two or more persons in succession is not 
Sale ani investment of proceeds * specifically bequeathed, it shall, in the absence of any direction to 
of property bequeathed to two or the Contrary, be sold, and the proceeds of the sale shall be invested 
more persons in succession. securities as the High Court may by any general rule au- 

thorise or direct, and the fund thus constituted shall be enjoyed by the successive legatees accords 

ine to the terms of the will. 

® Illustration. 


A, having a lease for a term of years, bequeaths all his property to B for life, and, after B’s death, to G. The 
lease must be sold, the proceeds invested as stated in this section and the annual income arising from the fond 
is to be paid to B for life. At B’s death the capital of the fund is to be paid to C. 

[1865~S. 135]. 

1^9- « e “ deaeienoy of assets to pay legacies, a speoi. 
with general legacies, no legacy IS not liable to abate with the general legacies. 

[1866 -S. 136] 

OHAPTEB XV. 


Of Demonstrative Legacies. 

Demcnstrative legacy !S0. Where a testator bequeaths a certain sum of money, or a certain 

defined. quantity of any other commodity, and refers to a particular fund or stock 

so as to constitute the same the primary fund or stock out of which payment is to be made, the 
legacy is said to be demonstrative. 


Section 146 — Note 1. 

[1] Where there is a gift of the residue and the 
testator unnecessarily chooses to enumerate some parti' 
oular things in that residuary gift that circumstance is 
not sufficient to ‘constitute the things so enumerated 
specific gifts, (1857) I Deg and J 438 (444) : 44 E E 
793, Fielding v. Fresion. 

[2] The word “Articles’* cannot be construed as 
including items of immovable property. (Vol 12) 1925 
Mad 418 (420) (DB). (Case decided under S. 133 of Act 
of 1865 corresponding to this section.) 

Section 148 — Note 1. 

[1] Where property of a perishable nature is given 
to he enjoyed in Buccession the object of the testator 
can only be efiected by converting the property into 
permanent annuities and giving each person in succes- 
sion the dividend of the fund. But the testator can take 
the case of any particular bequest out of this rule and 
email indicaticn of such intention is sufficient. There- 
fore the persons contefeting the application of that rule 
and the Court which forbids that application should 
point out the words in the will which exclude the rule, 
(1851) 51 B B 214 (218) : 14 Beav 72, Morgan v. 
Morgan ^ (1878) 8 Ch D 101 (121), Macdonald v, 
Irvine. (Baggallay L. J. disseniing.) 

[2] In construing a will which bequeathes property 
to two or more persons in succession it is the duty of the 
Court to consider whether or not the whole scope and 


context of the instrument does express an intention by 
the testator that the tenants for life should enjoy in 
specie that property which was his at the date of the 
will. (1875) 19 Eq 395 (416), Thursby v. Thurshy. 

[3] The mere absence of any direction by the testa- 
tor to convert his property cannot be construed to 
mean that it should be enjoyed in specie by the legatees 
in succession. (1851) 51 E R 214 (218) ; 14 Beav 72 
(83), Morgan v. Morgan, 

[4] A bequeathing his real and pergonal estate upon 
trust for sale and conversion and the proceeds to be 
held in trust for his wife till her life-time and after her 
death for his children — Trustees invested with power 
to postpone sale so long aa they thought fit— Rants pro* 
fits and income from such unsold real and personal 
estate to be paid to person or persons in the same 
manner as indicated in the will when the sale and 
conversion had been actually made — Held that the 
direction as to payment during the time the sale is 
postponed exclude the application of the general rule 
and that the widow was entitled to the profits from the 
unsold business and not merely to a four per cent inte- 
rest thereon. (1884) 26 Ch D 42 (46, 47), Chancellor v. 
Brown. 

Section 150 — Note 1 

[1] Sections 137 and 140 of the Act of 1865 (Ss. 160 
and 163 of this Act) do not apply to Hindus but they 
embody the general principles o! law applicable to wills- 
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Explanation , — ■ The distinction between a specific legacy and a demonstratiye legacy consiste 
in this, that — 

where specified property is given to the legatee, the legacy is specific ; where the legacy 
is directed to be paid out of specified property, it is demonstrative, 

Illmirations, 

(i) A bequeaths to B 1,000 rupees, being part of a debt due to him from W. He also bequeaths to C 1,000 rupees 
to be jmid out of the debt due to him from W, The legacy to H is specific, the legacy to G is demoBstratiTe, 

(ii) A bequeaths to B — 

“tea bushels of the corn which shall grow in my field of Green Acre “ ; 

“80 chests of the indigo which shall be made at my factory of Rampur 

“10,000 rupees out of my five per cent promissory notes of the ^[Oeatcal Government],’® 

an annuity of 500 rupees “from my funded property’* : 

“1,000 rupees out of the sum of 2,000 rupees due to me by C“ : 

an annuity, and directs it to be paid “out of the rents arising from my taluk of Ramnagar.’* 

fiiij A bequeaths to J5 — 

“10,000 rupees out of my estate at Ramnagar,” or charges it on his estate at Ramnagar : 

“10^000 rupees, being my share of the capital embarked in a certain business.” 

Each of these bequests is demonstrative. 

[1865— S. 137.] 

[a] Si^bstiiuted by A. 0. for “Government of India,” 

151 . Where a portion of a fund is specifically bequeathed and a legacy is directed to be paid 
Order of payment when legacy out of the same fund, the portion specifically bequeathed shaE 
directed to be paid out of fund the fitsfe be paid to the legatee, and the demonstrative legacy shall be 
subject of specific legacy. Q^lj ^jj^Q regj^ae of the fund and, so far as the residue shall 

be deficient, out of the general assets of the testator. 

Illustration^ 

A bequeaths to B 1,000 rupees, being part of a debt due to him from W, He also bequeaths to 0 1,000 rupees 
to be paid out of the debt due to him from W, The debt due to A from W is only 1,500 rupees; of these 1,600 
rupees, 1000 rupees belong to B, and 600 rupees are to be paid to 0. 0 is also to receive 500 rupees out of the 
general assets of the testator. 

[1865 -S. 138.] 

CHAPTER XVI. 

Op Ademption op Legacies. 


Ademption explained. anything which has been specifically bequeathed does not be- 

long to the testator at the time of his death, or has been converted into 
property of a different kind, the legacy is adeemed ; that is, it cannot take effect, by reason of the 
subject-matter having been withdrawn from the operation of the will. 


Section 150 — Note 1 (contd,) 

as a whole. (’09) 1909 Pun L R No. 16 page 78 (81) : 
1S08 Pun Re No. 109. 

[2] To deterruine whether a particular bequest is 
specific or demonstrative the only guiding factor can be 
the exact words used in the will and no other, (Yol 24) 
1937 Bom 384 (385). 

[3] Legacies which are to be paid out of the sale 
proceeds of the lands with regard to which the testator 
had made oral agreements of sale and left direction 
that they should be sold and after the money was re- 
ceived the payments of the legacies should be made 
in certain proportions are demonstrative and not specific 
legacies. (Yol 19) 1932 Bom 506 (507) (DB). 

^ [4] If there is first a gift and then a subsequent 
direction of tbelund out of which it should be paid, it 
would be demonstrative and payable oat of the genera! 
estate, in the absence of the existence of the fund at the 
date of the death of the testator, (Yol 29) 1942 Mad 
11 (18). 

[6] The Queen of Oudh created a will where one of 
the clauses said that in the event of the income from 
the landed properties was not sufficient to mtet the 
purposes of the will her agent was to make up the defi- 
ciency from “the pensionary allowances and interest on 
notes and etc. paid from the treasury.” Another clause 
made provision for payment of Es. 981 out of the allo- 
wance from Washka and notes and etc. from the Gov- 
crnmeni treasury to her relations, servants and other 
dependents as detailed in the will by her. The pension 


which was being granted to her by the Government was 
Bubseqnently stopped; Held that on a restricted inter- 
pretation of the will the gift of annuities or stipends 
were to be regarded as demonstrative legacy and were 
payable out ot the general estate of the testatrix in the 
event of the failure of particular fund pointed out for 
their payment. (1892) 19 Cal 444 (452) : 19 Ind App 
83 (PC). 

[6] The rule that in the case of deroonstrative lega- 
cies the legatee is entitled to resort to the general assete 
on failure of the source intended is subject to any direc- 
tion to the contrary by the testator. (1906) 29 Mad 165 
(159) (DB). 

[7] A legacy payable at a farther day carries in- 
terest only from the time fixed for its payment. But 
where no time for payment is fixed, the legacy is pay- 
able at, and therefore bears interest from the end of the 
year after the testator’s death even though it be ex- 
pressly made payable out of a particular fund which is 
not got until after a long interval. (1912) 1 Gh 219 
(225), Kmyon v. Walford, 

[8] The Indian law is not difierent from the rule ol 
English law under which demonstrative legacies also 
carry interest from one year from the testator’s death. 
The ab'-ence of any provision in the Indian Probate and 
Administration Act for the payment of interest on de- 
monstrative legacies does not imply an intention to dis- 
allow interest on them (1906) 29 Mad 165 (160) (DB). 

Section 152— Note 1 

[1] The doctrine of ademption applies to both special 
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Illibstrations, 

(i) A bequeaths to B — 

‘‘the diamond ring presented to me by C”: 

gold chain' ’ : 

®‘a certain bale of wool”: 
certain piece of cloth” : 

*'all my household goods which shall be in or about my dwelling house in M. Street in Calcutta, at the time 
of my death” ; 
in his lifetime, — 
sells or gives away the ring : 
converts the chain into a cup: 
converts the wool into cloth : 
makes the cloth into a garment : 

takes another house into which he removes all bis goods. 

Each of those legacies is adeemed. 

(ii) A bequeaths to B — 

“the sum of 1,000 rupees in a certain chest” : 

“all the horses in my stable.” 

At the death of A, no money is found in the Chest, and no horses in toe stable. The legacies are adeemed. 
(ui) A bequeaths to B certain bales of goods. A takes the goods with him on a voyage. The ship and goods 
are lost at sea, and A is drowned. The legacy is adeemed. 

[1865^8. 139.] 

153. A demonstrative legacy is not adeemed by reason that the property on which it is 
Non-ademption of demons- charged by the will does not exist at the time of the death of the testa- 
trative legacy. tor, or has been converted into property of a different kind, but it shall 

in such case be paid out of the general assets of the testator. 

[1865 — S. 140. ] 

Ademption of speoifio be- 15^. Where the thing specifically bequeathed is the right to 

quest of right to receive some- receive something of value from a third party, and the testator him- 
thing from third party. receives it, the bequest is adeemed. 

Illustrations, 

(i) A bequeaths to B— 

“ the debt which C owes me ” : 

“ 2,000 rupees which I have in the bands of Z) ” : 

“ the money due to me on the bond of S ” ; 

“ my mortgage on the Rampur factory.” 

All these debts are extinguished in A’ s lifetime, some with and without his consent. All the legacies are adeemed. 

A bequeaths to B his interest in certain policies of life assurance. A in his lifetime receives the amount 
of the policies. The legacy is adeemed. 

[1865— S. 141.] 


Section 152— Note 1 (contd.) 

and general power alike. (1902) 1 Oh 100 (124), Bed- 
dington v. Beddington ♦I' (1901) 1 Ch 398 (403), 
Dowsett V. Mealim. 

[2] The question whether an appointment is defeated 
by reason of a change in investment where the ap- 
pointor who is not disposing off his own property but 
is merely designating the persons who are to take pro- 
perty under an instrument which contemplates and 
authorises a change of investment appoints a particular 
portion of the property to an object of the power, must 
“depend upon the true construction of the testamentary 
instrument which is said to have exercised that power. 
In each case it is a question of intention which is to be 
gathered from the words used and if the language used 
is such that a devise of his own property would have 
failed by reason of soma subsequent act an appointment 
under the special power in the same language must 
equally fail. (1902) 1 Ch 100 (122, 123), Beddington v. 
Beddington, 

[3] Testator bequeathing income from certain shares 
specifically and the shares to the residuary legatees — 
Testator found lunatic subsequently— Shares sold under 
order in lunacy and proceeds invested in consols — Held 
that the conversion under order in lunacy was a lawful 
conversion as if the testator himself had effected it and 
therefore there was ademption of the specific legacy. 
(1868) 5 Eq 555 (560), Jones v. Green. 

[4] Testator bequeathing his movable and immovable 
^property to his wife — Testator who had a mortage 


decree taking mortgage bond from debtor in satisfaction 
of decree — Held that the mortgage bond having been 
executed during the lifetime of the testator satisfied 
also the description of property left by him namely 
movable and immovable property and therefore no 
question of ademption under S. 152 arose. (Vol 28) 
1941 Pat 18 (19) (DB). 

[5] Debenture bonds given under will upon certain 
trusts — Testator converting them into Debenture stocks 
of the same company^ subsequently — Held that the 
bequest was adeemed as the stock was substantially a 
different thing from what was bequeathed and did not 
answer the description in the will. (1880) 14 Ch D 856 
(858), Luard v. Lane, 

Section 153— Note 1 

[1] It is a general rule of English law that demon" 
stative legacies will not fail, although the particular 
fund out of which they are directed to be paid be called 
in or be not in existence at the time of the testator’s 
death; but will then be payable out of the general assets. 
The rule is the same if the particular fund“ though in 
existence cannot by reason of some provision of law of 
which the testator was apparently in ignorance be 
charged with the payment of the legacy in question. 
(’09) 1909 Pun L E 16 at p. 81 : 1908 Pun Re No. 109. 
Section ‘154 — Note 1 

[1] Jf who had an estate in Jamaica and certain 
consols and Bank stock in England, by his will directed 
the sale of the escate and if the proceeds were insuffi- 
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Ademption pro ianio by tes- 
tator’s receipt of part of entire 
thing specifically oequeathed. 


155. The receipt by the testator of a part of an entire thiog 
speoifically bequeathed shall operate as an ademption of the legacy to 
the extent of the sum so received. 


Illustration. 

A bequeaths to B “the debt due to me by C.” The debt amounts to 10,000 rupees. C pays to A 5,000 rupees 
the one-half of the debt. The legacy is revoked by ademption, so far as regards the 5,000 rupees received by A. 

[1865 — S. 142.] 

Adeinption pro tanio hy j[ 55 ^ jf g, portion of an entire fund or stock is specifically be- 

oTmatire funTof which°Vor^ queathed, the receipt by the testator of a portion of the fund or stock 
tioQ has been specifically be- Operate as an ademption only to the extent of the amount so 

queathed. received ; and the residue of the fund or stock shall be applicable to 

the discharge of the specific legacy. 

Illustration. 


A bequeaths to B one-half of the sum of 10,000 rupees due to him from W, A in bis lifetime receives 6,000 
rupees, part of the 10,000 rupees. The 4,000 rupees which are due from T7 to A at the time of hxs death belong 
to B under the specific bequest. 

[1865 — S. 143,] 


Order of payment where 
portion of fund specifically 
bequeathed to one legatee and 
legacy charged on same fund 
to another, and, testator having 
received portion of that fund, 
remainder insufficient to pay 
both legacies. 

demonstrative legacy shall 


157. Where a portion of a fund is specifically bequeathed to one 
legatee, and a legacy charged on the same fund is bequeathed to 
another legatee, then, if the testator receives a portion of that fund, 
and the remainder of the fund is insufficient to pay both the specific 
and the demonstrative legacy, the specific legacy shall be paid first, 
and the residue (if any) of the fund shall be applied so far as it will 
extend in payment of the demonstrative legacy, and the rest of the 
be paid out of the general assets of the testator. 


Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to him from W. He also bequeaths to 
0 1,000 rupees to be paid oat of the debt due to him from W. A afterwards receives ^[500] rupees, part of that 
debt, and dies leaviog only 1,500 rupees due to him from W. Of these 1,500 rupees, 1,000 rupees belong to B, 
and 500 rupees are to be paid to C, C is also to receive 500 rupees out of the general assets of the testator. 
[1865-S. 144.] ® 

[a.] Substituted, by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sch. I, for “5,000”. 


Ademption where stock, spe- 
cifically bequeathed, does not 
exist at testator’s death. 


158. Where stock which has been specifically bequeathed does 
not exist at the testator’s death, the legacy is adeemed. 


Illustration. 

A bequeaths to B 

“ My capital stock of 1,0001 in East India Stock 

“ My promissory notes of the ^[Central Government] for 10,000 rupees in their 4 per cent, loan”, 
A sells the stock and the notes. The legacies are adeemed. 

[1865— S. 145.] 

[a] Substituted, by A. 0. for “Government of India.” 


Section 154 — Note 1 (contd.) 
oient to pay off the expenses and legacies to sell off the 
consols and stock or such part of them as may be re- 
quired for the purpose. He gave what may be remain- 
ing of the consols and stock after paying off the 
legacies and expenses to G and H equally. Subsequent- 
ly he drew upon L and Co. to whom he had given a 
power of attorney before he executed the will to receive 
dividend and sell out his possession in consols and 
bank stock and authorised them to sell a portion of the 
bank stock and repay themselves. He died before L 
d Go. actually sold and repaid themselves. It was 
found that the general assets were sufficient to pay oS 
the purposes mentioned in the will: Held that the ease 
stood on a par with the case of a mortgage with the 
power of re-sale not exercised during the lifetime oi 
the testator and that the specific legatee was entitled tc 
Imve the debt paid out of the general assets and that 
there was no partial ademption of the specific legacy 
(1848) 64EB.196i(197) : 2 De. G. & Sm, 436, Harrison 
V. Asher. 

[2]* A bequeathing policy on his own life to trustees 
jojr paying off two debts owing from him and to pay th( 


balance to J, his daughter — A paying off one of the 
debts himself before he was declared a lunatic — The 
committee of his estate paid off the other debt from 
out of his general estate in the absence of any order in 
lunacy : Held that J was entitled to get only the 
balance out of the money received on the policy after de- 
ducting the amount paid by the committee even though 
such payment was made without the sanction of the 
Court. (1887) 37 Ch D 310(312), Larking v. Larking. 

Section 158— Note 1 

[1] Testator bequeathing ordinary stock held by him 
in a Water Works Company — Subsequently and before 
his death company acquired by Metropolitan Board 
which issued Metropolitan water-board stock as com- 
pensation to the testator : Held that latter stock did 
not pass under the will. (1907) 1 Ch 665 (669, 670), 
Slater v. Slater. 

[2] B making specific bequest of certain -stock in a 
Railway Company — B found lunatic subsequent to the 
creation of the will — Stock specifically bequeathed sold 
under an order in lunacy and proceeds invested in con- 
sols and credited ' to the lunatic under a separate ac- 
count : Held that the specific legacy of stock was 
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Ademption pro ianio where 
stock, specifically bequeathed, 
exists in part only at testator’s 
death. 


159. Where stock which has been specifically bequeathed exists 
only in part at the testator's death, the legacy is adeemed so far 
as regards that part of the stock which has ceased to exist. 

Illustration, 


A bequeaths to B his 10,000 rupees in the per cent, loan of the ^[Central G-overnment], A sells one-half 
of his 10,000 rupees in the loan in question. One-half of the legacy is adeemed. 

[1865— S. 146.] 

[a] Substituted j by A. 0. for “Government of India.” 

Non-ademption of specific ^ specific bequest of goods under a description connecting 

bequest of goods described as them with a certain place is not adeemed by reason that they have 
connected with certain place, been removed from such place from any temporary cause, or by fraud 5 
by reason of remoyai. Without the knowledge or sanction of the testator. 

Illustrations, 


(i) A bequeaths to B “all my hosehold goods which shall be in or about my dwelling-house in Calcutta at 
the time of my death.” The goods are removed from the house to save them from fire. A dies before they are 
brought back 

fiij A bequeaths to B “all my household goods which shall be in or about my dwelling-house in Calcutta 
at the time of my death.” During .4*5 ab-ence upon a journey, the whole of the goods are removed from the 
house. A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

[1865 — . S. 147.] 

When removal of thing be- 161. The removal of the thing bequeathed from the place in which 

queathed does not constitute jt is Stated in the will to be situated does not constitute an ademptiocii, 
ademption, where the place is only referred to in order to complete the description 

of what the testator meant to bequeath. 

Illustrations. 


(i) A bequeaths to B “ail the bills, bonds and other securities for money belonging to me now lying in my 
lodgings in Calcutta.” At the time of his death, these effects had been removed from his lodgings in Calcutta. 

(ii) A bequeaths to B all his furniture then in his house m Calcutta, The testator has a house at Calcutta 
and another at Cbinsurah, in which he lives alternately, being possessed of qne sit of furniture only which he 
removes with himself to each house. At the time of his death the furniture is in the house at Cbinsurah. 

(i%i) A bequeaths to B all his goods on board a certain ship then lying in the river Hughll. The goods are 
removed by A^s directions to a warehouse, in which they remain at the time of A's death. 

No one of these legacies is revoked by ademption. 

[1885 — S. 148.] 


When thing bequeathed is 
a valuable to be received by 
testator from third person; and 
testator himself, or his repre- 
sentative, receives it. 


162. Where the thing bequeathed is not the right to receive 
something of value from a third person, but the money or other 
commodity which may be received from the third person by the testator 
himself or by his representatives, the receipt of suph sum of money or 
other commodity by the testator shall not constitute an ademption; but 


if he mixes it up with the general ma*s3 oE his property, the legacy is adeemed. 


Ulmtration, 


A bequeaths to B whatever sum may be received from his claim on C. A receives the whole of his claim 
on C, and sets it apart from the general mass of his property. The legacy is not adeemed, 

[1865 — S. 149.] 

Change by operation of law ^6^* a thing specifically bequeathed undergoes a change 

of subject of specific bequest between the date of the will and the testator’s death, and the change 
between date of will and tes- takes place by operation of law, or in the course of execution of the 
iator’s death. provisions of any legal instrument under which the thing bequeathed 

was held, the legacy is not adeemed by re^ison of such change. 


Section 158 — Note 1 (contd,) 
adeemed by the sale and that the consols fell into the 
residue. ( 1883) 22 Ch D 622 (628), Freer v. Freer, 
Section 160— Note 1 

[1] The principle in S. 160 does not apply when a 
contrary intention appears in the document. (Yol 7) 
1920 Cal 192 (194) (DB). 

Section 161 — Note 1 

[I] The removal of goods out of a ship when the be- 
quest was of “goods in that ship”, it being a description 
so precarious, does not infer an intention to revoke the 
bequest. If the goods were removed to preserve them, 
in consideration of several contingencies and accidents 
this would not defeat the legacy. (1749) 27 EE 1026 
(1028), Chapman v. Hart. 


[2] B of S before he went overseas devised all his 
goods and furniture to his wife that were at his house 
in E at the time of bis death ~ His steward prevailed 
upon the landlord to accept a surrender of the lease oj 
the house at B and removed the goods to another 
bouse of E. B approved of the act of the steward 
when informed of it by the latter : E eld that the wife 
was not entitled to the goods as there was no fraud or 
wrongful removal but that the steward acted under 
a general authority to do as he thought fit and that E 
had consented to what he did. (1866) 23 E E 1089 
(1089) ; 2 Vern 748 Shafishury v. Shaftshury, 
Section 163~Nole 1 

[1] Where a change has occurred in the nature of 
the property even though efiected by an Act of Failla- 
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Illustrations. 

(ij A bequeaths to B ‘'all the money which I have in the per cent, loan of the ^[OGntral Govarnment]/’ 
The secorities for the 6 J per cent, loan are converted during A^s lifetime into 5 per cent, stock. 

(%ij A bequeaths to B the sum of 20C0f invested in Consols in the names of trustees for A. Tiie sum ol 
2000? is transferred by the trustees into A*s own name 

(ziij A bequeaths to B the sum of 10,000 rupees in promissory notes of the ^[Central Govern oient] which 
be has power under bis marriage settlement to dispose of by will. Afterwards, in A's lifetime, the fund u 
oODverled into Consols by virtue of an authority contained in the settlement. 

No one of these legacies has been adeemed. 

[1865 — S. 150.] 

[a] Substituted by A. 0. for “Government of India”. 

Change oi subject without 16^t Where a thiag specifically bequeathed undergoes a change 

testator’s knowledge. between the date of the will and the testator’s death, and the change 

takes place without the knowledge or sanction of the testator, the legacy is not adeemed. 

Illustration. 


A bequeaths to B “all my 3 per cent. Consols.” The Consols aie, without A'-s kuowkd^c, cold by his 
agent, and the proceeds converted into East India Stock. This legacy is not adeemed. 

[1865 — S, 151.] 

Stock speciiicaliy bequeathed 165. Where stock which has been specifically bequeathed is lent 

lent to third party on condi- to a third party on Condition that it shall be replaced and it is replaced 
tioE that it be replaced. accordingly, the legacy i3 not adeemed. 

[1865 - S. 152.] 


Stock specifically bequeathed 
sold but replaced, and belong- 
ing to testator at hia death. 


166. Where stock specifically bequeathed is sold, and an equal 
quantity of the same stock is afterwards purchased and belongs to the 
testator at his death, the legacy is not adeemed. 


[1865 S.153.] 


CHAPTER XVII. 


Of the Payment of Liabilities in hespect of the Subject of a Bequest. 

167. ( 1 ) Where property specifically bequeathed is subject at the death of the testator to any 
Non-liability of executor pl®<3ge, lien or incumbrance created by the testator himself or by any 
to exonerate specific lega- person under whom he claims, then, unless a contrary intention appears 
by the will, the legatee, if he accepts the bequest, shall accept it subject to 
such pledge or incumbrance, and shall (as between himself and the testator’s estate) be liable to 
make good the amount of such pledge or incumbrance. 


Section 163 — Note 1 (contd.) 
ment ademption will follow unless there has been a 
change in name or form only while the matter remains 
substantially the same thing. (1907) 1 Oh 665 (671, 
672), Stater v. Stater. 

[2] Certain shares in a company were specifically be- 
queathed to ‘A.’ The company was dissolved and the 
new company which took its place issued shares in lieu 
•of those bequeathed, and share certificates were issued in 
the name of the testator after in ignorance of his death. 
Meld that the bequest was not adeemed as the amount 
of the testator’s interest in the old company remained 
and was represented by shares in the new company 
and was practically the same, and was changed in form 
and name only. jl912) 1 Ch 828 (830), Turner v. 
Lmnmg. 

Section 164 — Note 1 

[1] lestartor having given specific thing becoming 
Insane and remaining to till his death — Specific legatee 
who was an executor in concurrence with the widow 
an executrix of the will selling the property and depo- 
siting proceeds j Held that as the act of another with- 
out the knowledge and against the will of the testator 
resulting in a conversion of the specific thing cannot 
amount to an ademption of the specific bequest the 
specific legatee’s claim to the proceeds cannot be reject- 
ed, (1866) 2 Eq 323 (328), Jenkins v. Jones. 

Section 166— Note 1 

[1] One S. I, had £ 400 of S. S. Annuities and £> 400 
of E. I. stock. She by her will gave to her servant £ 10 
l?er annum for life to be paid out of dividends on the 


S. S. annuities. The E. I. stock and S. S. Annuities 
were bequeathed to B subject to .the payment of 
the annuity to servant. Subsequently she bought S. S. 
annuities for £ 100. She also sold the E. I. stock and 
by adding to the produce thereof bought S. S. annuities 
for£ 800. On her refusing to accept reduced interest 
she was paid oS by bank draft £ 400 on S. S. annuities 
she originally held and the £ 100 she bought subse- 
quently. She delivered the draft to one F to Invest it in 
3 per cent, annuities if he thought fit. F invested the 
amount in the very S. S. annuities sold by her without 
informing her of it — She before death made a codicil 
by which she gave her cousin T. B. the note for £ 500 
which F had for her : Held that there was ademption 
and T. B. was entitled to £ 500 or what came in lieu 
of it namely the S. S. annuities bought by F and the 
specific legatee was not entitled to it. (1755) 28 E R 
397 (398) ; 2 Yes Sen 623, Drinhwater v. Falconer. 

Section 167 — Note L 

[1] A universal legatee is liable to the extent of the 
property of the testator in his hands for the debts and. 
liabilities of the testator. (Vol 23) 1936 Oadh 7 (9) ; 12 
Luck 1 (DB|. 

[2] A testator made a gift of certain decrees to 

on the condition that he paid G Rs. 15,000 with interest 
the amount being a debt due from the testator to G — 
Held, that a charge was created by will on the pro- 
perty and the legatee was bound to discharge the debt. 
(1888) 15 Cal 66 (70) •. 14 Ind App 137 (PC). 

[3] T. E. devised his copyhold land to bis wife 
for life and then to hia son 8 till his grandson T 
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( 2 ) A contrary intention shall not be inferred from any direction which the will may contain 
for the payment of the testator’s debts generally. 

Explanation , — A periodical payment in the nature of land-revenue or in the nature of rent 
is not such an incumbrance as is contemplated by this section. 


Illustrations. 


( A bequeaths to B the diamond ring gi’^on him by G, At A's death the riog is held in pawn by D, to 
whom it has been pledged by A. It is the duty of A"s executors, if the state of the testator’s assets wilf allow 
them, to allow B to redeem the ring. 

(ti) A bequeaths to 5 a zamindari which at A*s death is subject to a mortgage for 10,000 rupees; and the 
whole of the principal sum, together with interest to the amount of 1,000 rupees, 13 due at A's death. D, if he 
accepts the bequest, accepts it subject to this charge, and is liable, as between himself and A’s estate, to pay the 
sum of 11,000 rupees thus due. 

[1865 ^8. 154] 


Completion of testator’s 
title to things bequeathed to 
be at cost 0 ! his estate. 


168. Where anything is to be done to complete the testator’s title 
to the thing bequeathed, it is to be done at the cost of the testator’s estate. 


Illustrations. 

(%) /i, haying contracted in general terms for the purchase of a piece of land at a certain price, bequeaths to 
and dies before he has paid the purchase-money. The purchase-money must be made good out of A’s assets. 

(li) ii, having contracted for the purchase of a piece of land for a certain sum of money, one-half of which 
is to be paid down and the other half secured by mortgage of the land, bequeaths it to and dies before he has 
paid or secured any part of the purcHfase- money. One half of the purchase-money must be paid out of assets. 
[1865 _ S. 155.] 

Exoneration of legatee’s ^ 69 * Where there is a bequest of any interest in immovable pro* 

Immovable property for petty in respect of which payment in the nature of land-revenue or in. 
which land-revenue or rent the nature of rent has to be made periodically, the estate of the testator 
payable periodically. between such estate and the legatee) make good such payments* 

or a proportion of them, as the case may be, up to the day of his death. 


Illustration* 

A bequeaths to Z? a house, in respect of which 365 rupees are payable annually by way of rent. A pays his- 
rent at the usual time, and dies 25 days alter. A*s estate will make good 25 rupees in respect of the rent. 

[1865 — S. 156.] 

170. In the absence of any direction in the will, where there is a specific bequest of stock in 
Exoneration of specific a joint stook company, if any call or other payment is due from the- 
legatee’s stock in joint stock testator at the time of his death in respect of the stock, such call or pay- 
company. ment shall, as between the testator’s estate and the legatee, be borne by 

the estate; but if any call or other payment becomes due in respect of such stock after the testator’s 
death, the same shall, as between the testator’s estate and the legatee, be borne by the legatee, if 
he accepts the bequest. 


Section 167 — Note 1 (contd.) 
attained the age of 23, and when T so attained that 
age to him and his heirs with a condition that T 
should pay within 2 years of such age the sum of 
£60 to B the grand- daughter. In default the testator 
empowered JE?, her executors and administrators, to 
enter into the premises and take the rents thereof till 
she go$ the £60. B became married and lived till T ’her 
brother attained the age of 23 but died before the ex- 
piry of two years thereafter. B"s husband as adminis- 
trator sought to recover the amount and it was held 
that it ought to be raised out of the copyhold land and 
paid to him. (1742) 26 E R 705 (706); 2 Atk 507, Bines 
V. Hancock. 

[4] Testator devising specifically one of his two es- 
tates subject to the same mortgage— Other estate which 
was to pass by residuary- devise was also held to be 
specified devise and that both estates bear the burden 
rateably. (1869) 7 Eq 371 (375), Oiffins v. Byden. 

[6] Testator directing by will payment of hia debts 
and funeral and testamentary expenses and giving«hia 
freehold house to his wife with all the furniture and 
house- hold contents therein absolutely to do with as she 
thinks proper. Freehold house subject to a mortgage 
along with the other real estate of testator : Held^ that 
the freehold should bear the mortgage debt rateably 
and that the words to do with as she thinks proper did 


not show a contrary intentmo. (1886) 33 Ch D 195 
(197), Hannmgton v. True. 

[6] The mere expression of a direction that all the 
debts should be paid out of the personal estate of the 
testator does not amount to the expression of a con- 
trary intention so as to enable the devisee of an estate 
mortgaged to take it free of the mortgage and have the 
mortgage amount paid out of the personal estate. (1862)- 
54 E R 1117 (1118): 31 Beav 207, Bauson v. Harrison* 

[7] A after narrating hia intention of entering into 
an arrangement by charging his real estate for the par* 
pose of acquiring the absolute interest in reversion of 
certain consols devised the real estate subject to such 
arrangements he may enter into^nd the personal estate 
otherwise. Subsequently he got the consols transferred by 
mortgaging hia real interest and agreeing to re-transfer 
them il required — The trustees who held the consols and 
the persons having life interest in them covenanted 
with testator that they will not call for retransfer ex- 
cept for default in payment of sum due as dividend by 
testator and for the necessities of the estate, Testator 
attached to a codicil to his will subsequently not re- 
ferring to transaction : Held^ on a claim by the devisee 
of the personal estate to recover the mortgage that there 
was clear intention to the contrary both in the will 
and the subsequent documents, (1893) 2 Ch 206 ( 21545 ^ 
Cani'phell v. Carnyhell. 
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Illustrations. 

(i) A bequeaths to J5 his shares in a certain railway. At death there was due from him the sumo^ 
100 rupees in respect of each share, being the amount of a call which had been duly made, and the sum of five 
rupees in respect of each share, being the amount of interest which had accrued due in respect of the call, These 
payments must be borne by estate. 

(iij has agreed to take 50 shares in an intended pint stock company, and has contracted to pay up 
100 rupees m respect of each share, which sum must be paid before his title to the shares can be completed. A 
bequeaths these shares to B, The estate of A must make good the payments which were necessary to complete 
id's title. 

ftiij A bequeaths to B his shares in a certain railway. B accepts the legacy. After id’s death, a call is made 
in respect of the shares. B must pay the call. 

fivj A bequeaths to B his shares in a joint-stock company. B accepts the bequest. Afterwards the affairs of 
lihe company are wound up, and each shareholder is called upon for contribution. The amount of the conkibu^ 
tion must be borne by the legatee. 

fvj A is the owner of tea shares in a railway company. At a meeting held darings his lifetime a call 
made^of fifty rupees par share, payable by three instalments. A bequeaths his shares to B, and dies between tha 
day fixed for the payment of the first and the day fixed for the payment of the second instalment, and without 
having paid the first instalment. A's estate must pay the first instalment, and B, if he accepts the legacy, musS 
pay the remaining instalments. 

[1865 — S. 157.] 

CHAPTEB XVIII. 

Op Bequests of Things described in General Terms, 

171 . n there is a bequest of something described in general terms, the executor must 
Bequest of thing descri- purchase for the legatee what may reasonably be considered to answer 

bed in general terms. the description. 

Illustrations, 

(i) A bequeaths to H a pair of carriage-horses or a diamond ring. The executor must provide the legate© 
with such artio’es if the state of the assets will allow it. 

(u) A bequeaths to B “my pair of carriage-horses.” A had no carriage-horses at the time of his deaths 
The legacy fails, 

[1865 — S. 158.] 

CHAPTER XIX. 

Op Bequests op the Interest or Produce of a Fund, 

172. Where the interest or produce of a fund is bequeathed to any person, and the will 
Bequest of interest or affords no indication of an intention that the enjoyment of the bequest 

produce of fund. should be of limited duration, the principal, as well as the interest, shall 

belong to the legatee. 

Illustrations. 

fij A bequeaths to B the interest of his 5 percent, promissory notes of the * [Central Government]. 
There is no other clause in the will affecting those securities. B is entitled to A*s 5 per cent, promissory notes 
of the ® [Central Government]. 

(iij A bequeaths the interest of his 5J per cent, promissory notes of the ^[Central Government] to B loifi 
his life, and after his death to 0. B is entitled to the interest of the notes during his life, and C is entitled 4ci 
the notes upon B’s death. 

(ni) A bequeaths to B the rents of his lands at X. B is entitled to the lands. 

[1865 ~~ S. 159.] 

[a] Substituted by A. 0. for “Government of India.” 


Section 172 — Note 1. 

[1] Section 172, although it speaks only of the 
interest or produce of a fund applies equally to im- 
movable property. (See illustration (c) to that section). 
(1913) 40 Cal 192 (214). 

[2] A gift of income without more is a gift of the 
corpus. (1913) 40 Cal 192 (214), (That gift is to the 
separate use or through the medium of a trust is im- 
material.) 

[3] Will dedicating entire property of testator to 
deity and declaring that the heirs were to have no 
right of ownership or proprietorship to them — Fur- 
ther direction in the will that the moiety of the income 
after meeting charges for management, government 
revenue, expenses of worship of the deity, annual cere- 
monies and repair of the temple, was to be received as 
prasada by the heirs for rendering help in the sheba 
of the deity — Beld, that the will bestowed a moiety 
of the profits on the heirs and therefore the heirs were 
entitled to a moiety of the corpus, (1911) 14 Cal L Jour 
618 (620) (DB). 


[4] Testatrix appointing executor and giving him 
power to spend the entire amount for his own benefit 
— Will providing that if he turned out to be of im* 
moral character one of the properties was to be sold 
and a temple built out of the proceeds — Heldt that the 
intention of the testatrix was to give income of tha 
estate and therefore the estate belonged to the exeoutoK 
by reason of S. 172. (Vol 19) 1932 Ail 476 (478) (DB), 
(The clause prohibiting alienation was held to be void 
as it was inconsistent with what was sought to be 
given.) 

[5] One G by his will bequeathed to certain legatees 
the enjoyment of the interest of a trust fund which he 
created in the bank M and prohibited the withdrawal of 
the fund at any time and made the enjoyment of the 
benefit thereof heritable to the children of the legatees 
from generation to generation. On a construction of 
the will it was held that the prohibition against the 
withdrawal of the fund was invalid and that the 
gift of the benefit, interest and profit of the fund waa 
the gift of the corpus to the legatees and that thej 
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CHAPTER XX. 


Of Bequests of Annuities. 

Annuity created by will ^73. Where an annuity is created by will, the legatee is entitled 

payable for life only unless io receive it for hia life only, unless a contrary intention appears by the 
contrary intention appears notwithstanding that the annuity is directed to be paid out of the 

property generally, or that a sum of^money is bequeathed to be invested 

m the purchase of it, 

Illusiraiions. 

(i) A bequeaths to B 500 rupees a year. B is entitled during his life to receive the annual sum of 
500 rupees. 

fwj A bequeaths to B the sum of 600 rupees monthly. B is entitled during his life to receive the sum of 
600 rupees every month. 

(lit) A bequeaths an annuity of 600 rupees to B for life, and on B*s death to C. B is entitled to an 
annuity of 600 rupees during his life. 0, if he survives J5, is entitled to an annuity of 500 rupees from B's death 
until his own death. 

[1866 S. 160,] 

Period of vesting where 
will directs that annuity be 
provided out of proceeds of 
property, or out of property 
generally, or where money 
bequeathed to be invested 
in purchase of annuity, 

purpose by the will. 

Illustrations . 


175. Where the will directs that an annuity shall be provided for 
any person out of the proceeds of property, or out of property generally, 
or where money is bequeathed to be invested in the purchase of any 
annuity for any person, on the testator’s death, the legacy vests in 
interest in the legatee, and he is entitled at his option to have an annuity 
purchased for him or to receive the money appropriated for that 


(%) A by his will directs that his executors shall, out of his property, p ircha?e an annuity of 1,000 
rupees for B, B is entitled at his option to have an annuity of 1,000 rupees for his life purchased for him or 
to receive such a sum as will be sufficient for the purchase of such an annuity. ^ , 

(i%) A bequeaths a fund to B for his life, and directs that after B's death, it shall bo laid out m the 
purchase of an annuity for C7. B and C survive the testator. C dies in B's lifetime. On B's death the fund 
belongs to the representative of C. 

[1865 ^ S. 161 J 


Section 172 — Note 1 (contd») 

•took absolutely their respective shares. (1892) 16 Mad 
448 (468), 

[6] Hindu will providing that the immovable pro- 
perty of the testator to be retained by trustees appoint- 
ed — Testator’s son given the balance of profits, rents etc., 
after meeting expenses to be dealt with as be might 
think fit — Son’s sons given a gift over with power to 
call for accounts from the son on their attaining age of 
^1 : Eeldj that the above directions clearly indicated 
the intention of the testator that the son was to have 
only a limited estate. (1896) 20 Bom 450 (464) (DB). 

[7] There is no distinction between giving the in- 
come of the land and the rents and profits of the land. 
Income means the rents and prafits of the land and the 
rents and profits mean the income. There the gift cf 
-the income of the land unrestricted is simply a gift of 
the fee simple of the land. (1872) 14 Eq. 456 (462), 
Mannox v. Greener © (Vol 22) 1935 Sind 235 (242). 
(Gift of enjoyment of income in the form of rents of 
certain property — No provision made for remainder 
and enjoyment not for limited duration— .The gift can 
be construed as gift of the corpus and both the corpus 
and rents belong to the legatee,) (1882) 8 Cal 788 
(801) (DB). (Testator giving each of his heirs specific 
ahare of rents and profits — Eeld that he gave each of 
them a share in the property corresponding with the 
share of profits.) 

Section 173 — Note 1. 

tl] The principle enunciated in S. 160 (correspond- 
ing to S. 173 of the Act of 1925) cannot apply when a 
contrary intention appears in the document, (Yol 7) 
1920 Cal 192 (193) (DB), 

[2] The ^ simple grant to a person carries no more 
than a life interest in the annuity in the absence of a 
•ceatrary intention. (1903) 5 Bom h R 729 (734). 


[3] Section 160 (corresponding to S. 173) does not 
require that the contrary intention of the testator to 
which it refers should he indicated by express words. 
It is sufficient if the contrary intention appears suffi- 
ciently from the language of the will read as a whole. 
(1921) 62 Ind Cas 631 (683) (DB) (Cal). _ 

[4] An annuity is perpetual only in those cases 
where it is a change on a specific property in which 
circumstances the law assumes that it is not annuity 
alone, but the property itself that has been bequeathed. 
(Vol 27) 1940 Pat 257 (259) (DB). 

[5] Hindu bequeathing property to one of his sons 
B and directing an annuity to be paid to one of his 
daughters till her minor sons attained majority and 
her daughters were married — Eeld that the annuity 
was payable to the daughter only during her lifetime 
and that her minor children were not entitled to receive 
the allowance after her death’. (Vol 31) 1944 All 120 
(122) : I L E (1944) All 209. 

Section 174 — Note 1. 

[1] Where money is bequeathed to be invested in 
the purchase of an annuity for the life of the legatee 
and the legatee dies before it is laid out or even before 
the fund is available as during the life of the person 
after whose death the investment is to be made, yet 
it is a vested legacy from the death of the testator, and 
that the legatee for whose benefit it was intended if 
survives the testator may elect to take the value of it 
instead of the annuity. The legal representatives of the 
deceased legatee would be entitled to such sum as at 
the death of the testator would have purchased the 
annuity. (1906) 2 Ch 648 (651, 653), Bibb%7is v. Legg. 

[See however (1891) 1 Oh 707 (715), Pitman v, 
Eolborroiv, (Bequest of life annuities charged on land 
which were devised to trustees for sale — Codicil em- 
powering trustees to purchase government annuities in 
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175. Where an annuity is bequeathed, but the assets of the testator are not sufficient to pay 
Abatement of annuity. all the legacies given by the will, the annuity shall abate in the same 

proportion as the other pecuniary legacies given by the will. 

[1865 - S. 162.] 

176. Where there is a gift of an annuity and a residuary gift, the whole of the annuity is to 
Where gift of annuity be satisfied before any part of the residue is paid to the residuary 

and residuary gift, whole legatee, and, if necessary, the capital of the testator^s estate shall be 

annuity to be first satisfied, purpose. 

[1865 — S. 163.] 

CHAPTER XXL 


Op Legacies to Crbditoes and Portionbes. 


Creditor pfima fade 177. Where a debtor bequeaths a legacy to his creditor, and it does 
entitled to legacy as well not appear from the will that the legacy is meant as a satisfaction of the 
debt, the creditor shall be entitled to the legacy, as well as to the amount 

of the debt. 

[1865 S. 164.] 

178. Where a parent, who is under obligation by contract to provide a portion for a child, 
Child prima fade enti- fails to do SO, and afterwards bequeaths a legacy to the child, and does 
tied to legaae as w'eli as intimate by his will that the legacy is meant as a satisfaction of the 
portion, the child shall be entitled to receive the legacy, as well as the 
portion. 

Illusiration. 


Af by articles entered into in contemplation of his marriage with B, covenanted that he would pay to 
each of the daughters of the intended marriage a portion of 20,000 rupees on her marriage. This covenant 
having been broken, A bequeaths 20,000 rupees to each of the married daughters of himself and B. The legatees 
are entitled to the benefit of this bequest in addition to their portioxrs. 

[1865 - S. 165.] 

No ademption by subse- 179. No bequest shall be wholly or partially adeemed by a subse- 
quent provision for legatee, quent provision made by settlement or otherwise for the legatee, 

Illustrations. 

(%} A bequeaths 20,000 rupees to his son B. He afterwards gives to B the sum of 20,000 rupees. The 
legacy is not thereby adeemed. 

(ii) A bequeaths 40,000 rupees to B, his orphan niece whom he had brought up from her infancy. After- 
wards, on the loocasion of B’s marriage, A settles upon her the sum of 30,000 rupees. The legacy is not thereby 


diminished. 

[1865-S. 166 ] ^ 

Section 174 — Note 1 (contd.) 
the place of annuities given under the will — Cue of 
the annuitants dying subsequent to the contract for 
sals of properties but before completion thereof and 
payment of purchase money. The annuitant dying 
after comp’etion and deposit of money — Held that 
the legal personal representative of the former annui-* 
'.ant was not entitled to the value of the annuity while 
the representative of the latter was held to bo so en- 
titled.)] 

Section 175 — Note 1. 

[1] Provision in will for allowance to be paid out of 
profits-— Allowance, liable to reduction on reduction of 
profits. (Vol 28) 1941 Oudh 203 (205). 

[2] A will contained a general gift of annuity, 
general gifts of legacies and a gift of the residue and 
the entire estate was insufficient to pay the annuity: 
Held that the annuity was to be valued in consequence 
of deficiency of assets and a proportional abatement 
shaving been made, the reduced fund was to be set apart. 
(1847) 63 E R 1103 (1104): 1 De G & Sm 857, Wrought 
ion V. Golguhoun. 

Section 177— Note 1 

[1] The principle of S. 177 embodying the general 
equitable principle can be applied even to wills where 
the section itself is not applicable. (Vol 17) 1930 Mad 
956 (960) (DB). 

[2] Section 164 (S. 177 of the Act of 1925) expressly 
abolishes doctrine of satisfaction in India and although 
the Act itself is not applicable to Hindus, Mahomedans 


or Buddhists, yet it announces a correct principle of 
interpretation universally applicable unless overridden 
by some special provision of local law or usage. (1913) 
37 Bom 211 (214). 

[3] Section 164 (S. 177 of the Act of 1925) ig ad- 
visedly worded so as to narrow the field of enquiry to 
which large extension had been given in England. 
Therefore whore there is no ambiguity in a clause S. 62 
(S. 75 of the Act of 1925), which enacts the general 
principles upon which English Courts have acted, 
cannot be invoked to construe a clause in the will by 
letting in extrinsic evidence. (1910) 12 Bom L B 863 
(865, 869). 

[4] One 0 by his will said “My elder brother, E’s 
self-acquisition to the extent of about Bs. 10,000 is kept 
with me. So that money should be given to him*’— ■ 
Eeldf that the bequest of Es. 10,000 was a legacy 
meant as satisfaction of the indebtedness of the testator 
to V for money kept with him By V, (1902) 25 Mad 
361 (363) (Dl^. 

Section 178— Note 1 

[1] The grandfather is not in loco parentis to his 
grandchild for the purpose of raising the doctrine 
against double portions and a gift by a grandfather to 
the grandchild is not a portion. (1919) 1 Ch 102 (108), 
Stcainson v, Dawson, 

Section 179 — Note 1 

[1] Where S. 179 is found to be inapplicable to a 
will the principles of the section as embodying the 
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CHAPTER XXIL 

Op Election. 

180. Where a person, by his will, professes to dispose of something which he has no right to 
Circumstances in which dispose of, the person to whom the thing belongs shall elect either to 
election takes place. confirm such disposition or to dissent from it, and, in the latter case, he- 

shall give up any benefits which may have been provided for him by the will. 

[1865— S. 167.] 


Section 179 — Note 1 (conid.) 

general equitable principles can be applied. (Vol 17) 
1930 Mad 956 (960) (DB). 

[2] The rule of English law as applied to what are 
called ‘double portions’ that where the two provisions 
are of the same nature or there are but slight difier- 
ences the two instruments aSord intrinsic evidence 
against a double provision and that where the provisions 
are of a different nature they afford intrinsic evidence 
in favour of a double provision, is one which is based 
upon principles ot equity, justice and good conscience 
and is one to be remembered in considering the inten- 
tions of the testator even though the will is governed by 
Hindu law. (1905) 7 Bom L R 299 (304, 305). 

[3] The distinction between ademption and satis- 
faction is that m ademption the former benefit is given 
by a will which is a revocable instrument alterable at 
the pleasure of the testator and consequently when he 
gives benefit by a deed subsequently to the will he may 
either by express words or by implication of law sub- 
stitute a second gift for the former. But where a person 
covenants to settle land or money on the marriage of a 
child which covenant he can neither adeem or alter, 
and if he by will gives some benefit to the same objects 
and states that that is to be in satisfaction of the cove- 
nants, the objects of covenant necessarily get the 
right either to take under the covenant or under the 
will. In cases of satisfaction, the person intended to be 
benefited by the covenant and the persons intended to 
be benefited by the bequest are the same; in cases of 
ademption they may be different. (1867) 2 H L 71 (90, 
91), ChiGhestor v. Coventry, 

Section 180— Note 1 

[1] Principle of election applies to all wills whether 
part 6 of Succession Act is applicable to them or not. 
(Vol 23) 1936 Mad 497 (498). 

[2] The doctrine of election involves compensation 
and not forfeiture. Therefore where the property which 
should be sequestered for the purpose of making com- 
pensation to the persons who have been disappointed 
by the failure of the appointment in their favour is 
given in such a manner that the testatrix herself must 
be deemed to intend that the persons to whom she 
gives it shall not deal with it and that it shall not ba 
dealt with adversely to them, to imply a condition of 
election would be to imply a condition of election 
against the express language of the will. (1884) 27 Oh D 
606 (612), Smith v. Spence, 

[3] The doctrine of election depends on an implied 
condition that the devisee will comply with all the pro- 
visions of the will by renouncing, the right to his own 
property and the doctrine is equally applicable to wills 
made in India. (1890) 14 Bom 438 (440) fDB). 

[4] If anyone has the right by law to take a share of 
a testator’s estate which the testator has not given but 
otherwise disposed of, that person takes it against the 
will and cannot go on to found on the will and claim 
its benefit. (’08) 1908" App Cas 224 (232), Douglas- 
Mensies v, Umphelby. 

[5] The doctrine of election is utterly inapplicable 
to creditors and therefore where the creditors take a 
benefit under a will of the testator by the devise for 


payment of the debts generally they shall not be pre- 
vented from laying claim to the property comprised in 
the devise to the widow as a provision for her in another 
part of the will. (1806) 12 Ves 136 (154) : 33 E R 53, 
Kidney v. Coussmaker. 

[6] A person who accepts a benefit under a will is not 
precluded from disputing a transaction entered into by 
the testator long before his death and which is also not 
the subject of the will. (Vol 9) 1922 Mad 357 (358) (DB), 

[7] When the beneficiary does not claim any pro- 
perty bequeathed by the testator as his own no questions, 
of election arises. (1909) 9 Cal L Jour 19 (38) (DB). 

[8] Where the gifts themselves are void no question 
of election can arise under the will. (1906) 2 Cb. 288 
(293), Whitworth v. Wright. 

[9] Where the Court has to decide whether an elec- 
tion under Ss. 180 and 181 has in fact been made the 
time factor must enter into the account. A simultaneoue 
approbation and reprobation does not amount to elec- 
tion either to approbate or reprobate, (Vol 26) 193^ 
Mad 485 (488, 489). 

[10] Testator entitled to a provident fund governed 
by the Provident Funds Act and deposits in two other 
Funds, bequeathing all to bis wife and daughters in 
definite sharesi — Nomination in respect of provident 
fund existing, the fund not disposable by will — Held^ 
that the widow or persons representing her interest 
should elect either to take the Provident Fund alone or 
to stand by the will. (Vol 26) 1939 Mad 485 (488). 

[11] Bequest of properties standing in the name of 
his wife by the husband — Wife producing will for regis- 
tration and adopting under power given in will— Wife 
getting life estate in certain other properties by the will— 
HeZdjthat the wife had elected to waive any right which 
she might have had in the properties bequeathed by the 
husband and ber election bound her heirs also. (Vol 22) 
1935 Mad 1066 (1067). 

[12] Person empowered under the marrisge settle- 
ment to appoint only the children of that marriage to 
certain hereditaments appointing a son of that marriage 
to these hereditaments but subject to the charge of all 
children including those by the second marriage — Ap- 
pointment of the same son to hia own property subject 
to a similar charge — Held^ that children by second 
marriage should elect. (1882) 22 Ch D 555 (560), White 
V. White. 

[13] A advancing a certain sum of money to B on 
the latter assigning to him a covenant by G to transfer 
some stock of certain value and paying interest at a 
certain rate— ^ by will giving C a certain amount of 
money and moneys due by C to her — A directing the 
retention by the executors of an amount equal to the 
value of the stock covenanted by G to transfer to B and 
to pay the surplus over the amount advanced by her to 
B and interest thereon— When C predeceased her she 
directed that the amount given to C should become 
part of her residuary estate and also that C’s representa- 
tives should not be asked to pay or transfer the stock 
covenanted for by C to B and that B should not be 
asked to repay the amount advanced to him by her : 
Heldf M cannot enforce the covenant for transfer of 
stock. (1873) 15 Eq 389 (393), Syngey, Synge, 
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181. An interest relinquished in the circumstances stated in section 180 shall devolve as if it 
Devolution of interest re- had not been disposed of by the will in favour of the legatee^ subjects 
Cinquished by owner. nevertheless, to charge of making good to the disappointed legatee the 

amount or value of the gift attempted to be given to him by the will, 

[1S65-S. 168.] 

Testator’s belief as to his 182. The provisions of sections 180 and 181 apply whether the 

ownership immaterial. testator does or does not believe that which he professes to dispose of 
by his will to be his own. 

Illustrations. 


(%) The farm of Suitanpur was the property of C. A bequeathed it to B, giving a legacy of 1,000 rupees to 
0. G has elected to retain his farm of Suitanpur, which is worth 800 rupees. C forfeits his legacy of 1,000 rupees, 
of which 800 rupees goes to and the remaining 200 rupees falls into the residuary bequest, or devolves according 
to the rules of intestate succession, as the case may be. 

(%i) A bequeaths an estate to B in case B s elder brother {who is mairied and has children) shall leave no 
issue living at hia death. A also bequeaths to 0 a jewel, which belongs to B. B must elect to give up the jewel 
or to lose the estate. 

(i%%) A bequeaths to B 1,000 rupees, and to G an estate which will, under a settlement, belong to B if his 
alder brother (who is married and has children) shall leave no issue living at bis death. B must elect to give up 
the estate or to lose the legacy. 

(iv) A, a person of the age of 18, domiciled in British India but owning real property in England to which 
G is heir at law, bequeaths a legacy to G and. subject thereto, devises and bequeaths to B “all my property 
whatsoever and wheresoever”, and dies under 21. The real property in England does not pass by the will, C may 
claim his legacy without giving up the real property in England. 


[1865— S. 169.] 

Bequest for man's benefit 
how regarded for purpose of 
election. 


183. A bequest for a person’s benefit is, for the purpose of election, 
the same thing as a bequest made to himself. 


Illustration, 


The farm of Suitanpur Khurd being the property of B, A bequeathed it to C : and bequeathed another farm 
called Suitanpur Buzurg to his own executors with a direction that it should be sold and the proceeds applied in 
payment of JB’s debts. B must elect whether he will abide by the will, or keep his farm of Suitanpur Khurd in 
opposition to it. 

[1865-S. 170.] 

Person deriving benefit in- 18^. A person taking no benefit directly under a will, but deriving a 
directly not put to election, benefit under it indirectly, is not put to his election. 


Illustration. 

The lands of Suitanpur are settled upon 0 for life, and after his death upon Z), his only child, A bequeaths 
the lands of Suitanpur to and 1000 rupees to C. G dies intestate shortly after the testator, and without having 
made any election. D takes out administration to C, and as administrator elects on behalf of C’s estate to take 
under the will. In that capacity he receives the legacy of 1000 rupees and accounts to B for the rents of the 


Section 180 — Note 1 (contd.) 

[14] A bequeathed his own and C’s property and made 
provision larger than what C’s wife would have bad 
from C’s ancestral property. C’s wife sued for the pro- 
vision made for her in As will and got a decree for 
maintenance. Later she filed a suit for C’s ancestral 
property— HelcZ, that she was not entitled to make the 
claim having elected the provision for maintenance. 
{1886) 12 Cal 60 (63) (DB). 

Section 181 — Note 1 

[1] In any case in which the Court has to decide 
whether an election under Ss. 180 and 181 has in fact 
been made the time factor must enter into the decision. 
(Vol 26) 1939 Mad 485 (488). (A simultaneous appro- 
bation and reprobation does not amount to an election 
either to approbate or reprobate.) 

[2] Will by husband giving to his wife all his per- 

sonal and real property charged with an annuity in 
favour of her in lieu of her dower and free bench — Wife 
surviving her husband but dying having four persons 
who were next of kins before making an election — 
Three of them elected to taka under the will, the 
fourth electing against each of them bad a 

distinct right to elect and that the person who elected 
against the will should be credited with an amount 
equal to hie share of the dower annuity. (1868) 7 Eq 
494 (497), Fytohe v. Fykhe, 


Section 182 — Note 1 

[1] Where a person has a benefit already vested in 
him and a benefit which ia inconsistent with that is 
given to him, he must elect between the two. (1870) 9 Eq 
519 (523), Goutts v. Acworth. [A settling life interest 
in a certain sum of money upon her husband and giv- 
ing the money itself to other persons after his life — 
Power of revocation reserved under the settlement deed 
—A revoking the deed after marriage by will and giving 
part of the amount absolutely to the husband and the 
balance to a difierent person — Held, that the life 
interest was already vested in the husband which A 
had no power to revoke and therefore the husband 
must elect to take either under the will or under the 
settlement.) 

[2] D, a widow, inheriting movable and immovable 
property from her husband who died childless leaving 
by will Es. 2000 to B and the rest of the properties to 
M who were the sons of the sisters of D's husband— E 
claimed as heir to a half share of the properties devised 
to M and also the legacy of Bs. 2000 under the will— 
Heldt that the incapacity of D to devise the immova- 
ble property arose on the ground that a person cannot 
dispose of by will what does not belong to him and that 
B should be put to election as between accepting legacy 
under the will or claiming half share as heir. (1890) 14 
Bom 438 (441) (DB). 
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lands of Sul tan pur wMcli accrued after the death of the testator and before the death of 0» In hia individual 
character he retains the lands of Sultanpnr in opposition to the will. 

[1866_S. 171.] 


Person taking in indivi- 
dual capacity under will 
may in other character 
elect to take in opposition. 


185. A person who in bis individual capaciliy takes a benefit under 
a will may, in another character, elect to take in opposition to the 
will. 

Illustration. 


The estate of Sultanpur is settled upon A for life, and after his death, upon B. A leaves the estate of Saltanr 
pur to D, and 2,000 rupees to and 1,000 rupees to U, who is B's only child. B dies intestate, shortly after the 
testator, without having made an election. C takes out administration to B, and as administrator elects to keep tho 
estate of Sultanpur in opposition to the will, and to relinquish the legacy of 2,000 rupees. G may do this, and ye*, 
claim his legacy of 1,000 rupees under the will. 

[1865 — S. 172.] 

Exception to pro- 188. Notwithstanding anything contained in sections 180 to 185, where a 

visions of last six particular gift is expressed in the will to be in lieu of something belonging to 
sections. legatee which is also in terms disposed of by the will, then, if the legatee 

claims that thing, he must relinquish the particular gift, but he is not bound to.relinquish any other 
benefit given to him by the will. 

Illush ation. 


Under A's marriage-settlement his wife is entitled, if she survives him, to the enjoyment of the estate o. 
Sultanpur during her life. A by his will bequeaths to his wife an annuity of 200 rupees during her life, in lieu of 
her interest in the estate of Sultanpur, which estate he “"bequeaths to his son. He also gives his wife a legacy oi 
1,000 rupees. The widow elects to take what she is entitled to under the settlement. She is bound to relinquish the 
annuity but not the legacy of 1,000 rupees. 

[1865 — S. 172.] 


When acceptance 
of benefit given by 
will oonstiiutes elec- 
tion to take under 
will. 


187. Acceptance of a benefit given by a will constitutes an election by the 
legatee to take under the will, if he had knowledge of his right to elect and of 
those circumstances which would influence the judgment of a reasonable man 
in making an election, or if he waives inquiry into the circumstances. 


Illustrations. 

(i) A 18 o\mer of an estate called Sultanpur Khurd, and has a life interest in another estate called Sultanpur 
Buzurg to which upon his death his son B will be absolutely entitled. The will of A gives the estase of Sultanpur 
Khurd to B, and the estate of Sultanpur Buzurg to 0, B, in ignorance of his own right to the estate of Sultanpur 
Buzurg, allows G to take possession of it, and enters into possession of the estate of Sultanpur Khurd. B baa not 
confirmed tho bequest of Sultanpur Buzurg to C. 

(t%) B, the eldest son of is the possessor of an estate called Sultanpur. A bequeaths Sultanpur to 0, and to 
B the residue of .4’s property. B having bean informed by A's executors that the residue will amount to 5,000 
rupees, allows 0 to take possession of Sultanpur. He afterwards discovers that the residue does not amount to 
more than 500 rupees. B has not confirmed the bequest of the estate of Sultanpur to 6'. 

[1865 — S. 178.] 


Section 185 — Note 1. 

[1] A devising by will both bis properties and his 
brother’s to the nephews giving in lieu thereof suitable 
maintenance to brother’s widow — Widow obtaining 
decree for maintenance on tbe basis of the will suing 
again for share of ancestral property as heir to her 
deceased husband— HaZcZ, she was not estopped by her 
previous election as her second claim was of a totally 
different character, namely as heir to her deceased 
husband. (1888) 12 Cal 60 (63) (DB). (But a claim to 
maintenance on the ancestral property would be barred.) 

[2] 0 in his will stating that his brother F’s self- 
acquisition to the extent oi Rs 10,000 which was with 
him should be repaid — V receiving a part of it and 
suing for the balance— Previous suit by another brother 
for partition claiming property in O’s hand to be joint 
family property which was dismissed— F supporting 

the claimant and also claiming a share for himself 

Contention in F’e suit that he was estopped from claim- 
ing the amount as legacy as he had impeached the will 
In the partition suit and as be had elected to accept 
the money as a debt and not as legacy— that V 
was not estopped from claiming the legacy by the deci- 
sion in the partition suit and that there was no ques- 
tion of his having elected to take the money as a debt 
aa he had failed to obtain it as a debt. (1902) 25 Mad 
361 (864, 365) (DB). 


Section 187 — Note 1 

[1] The proposition that one taking possession under 
a will cannot set up an adverse title is subject to the 
qualification that the election must be made with full 
knowledge of circumstances. (Vol 21) 1934 Cal. 356 
(359) : 60 Cal. 1406 (DB) «5(Vol 14) 1927 Cal. 494 (496) 
(D B) ^ (Voi 12) 1925 Cal. 724 (726, 727, 729) (DB). 
(Unconscious acceptance by purdanashin lady of benefits 
under will of her husband — No knowledge of disadvan - 
tageous terms — Not bound by them.) 

[2] Tbe obligation to elect is cast upon a person by 
a rule of equity and not by any rule of law. Though 
knowledge of law can be imputed to every person 
knowledge of a rule of equity cannot be so imputed. 
Therefore where a person who is not proved to havt^ 
been informed of his obligation to elect cannot be said 
to have elected when he acts in ignorance of it. (1865; 
11 H.L C. 588 (602, 603), Wilham Spread v, WilUam 
Morgan. 

[3] Two things are essential to constitute a settled 
and concluded election by any person who takes an 
interest under a will which disposes of property belong- 
ing to that person. There must be in the first place 
clear proof that the person put to his election was aware 
of the nature and extent of his rights and in the second 
place it must be shown that having that knowledge he 
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CiroumstaDoea in which 188. (l) Such knowledga or wa.iver of inquiry shall, in the absence of 
knowledge or waiver is pre- evidence to the contrary, be presumed if the legatee has enjoyed for two 
snmed or inferred. |.|^q benefits provided for him by the will without doing any act to 

express dissent. 

(2) Such knowledge or waiver of inquiry may be inferred from any act of the legatee which 
renders it impossible to place the persons interested in the subject matter of the bequest in the same 
condition as if such act had not been done. 

Illustration, 

A bequeatihs to B au estate to which C is eatitledi, and to C a coal mine. G takes possession of the mine and 
exhausts it. He has thereby confirmed the bequest of the estate to B, 

[1865 — S3. 174, 175.] 

Whan ^ testator’s 189. If the legatee does not, within one year after the death of the testa- 

representatives may signify to the testator’s representatives his intention to confirm or to 

° dissent from the will, the representatives shall, upon the expiration of that period, 
require him to make his election ; and, if he does not comply with such requi» 
sition within a reasonable time after he has received it, he shall be deemed to have elected to coii» 
firm the will. 

[1865 - S. 176.] 

Postponement of election 190^ In ease of disability the election shall be postponed until the 
in case of disability. disability ceases, or until the election is made by some competent authority, 

[1865 — S. 177.] 

CHAPTER XXIII. 


Op Gifts in Contemplation of Death. 


Property transferable by (l) A man may dispose, by gift made in contemplation ol 

of d^th! ^ death, of any moveable property which he could dispose of by will. 

(2) A gift said to be made in contemplation of death where a man, who is ill and expects to 
die shortly of his illness, delivers to another the possession of any moveable property to keep as a 
gift in case the donor shall die of that illness. 


Section 187 — Note 1 (contd,) 

intended to elect. (1855) 20 Beav. 67 (74) : 62 B B 527 

Worthtngton v. Wiginton, 

[4] Election as a question of intention implies know- 
ledge, and there may be a series of unequivocal acts from 
which an intention to elect and the fact of election 
may be inferred. (1865) 11 H.L.C. 588 (602), William 
Spread v. William Morgan, 

Section 188 — Note 1. 

[1] Section 175 (corresponding toS. 188(2) of the Act 
of 1925) differs from S. 174 (S. 188 (1)) in that it only 
permits an inference while the latter section compels an 
inference. (Vol 12) 1925 Cal. 724 (726, 727, 729) (DB). 

[2] The rule contained in S 183 (1) is an equitable 
rule which may be* involved even in cases to which the 
Act does not apply. (Vol 23) 1936 Mad 497 (498). 

[3] Where an heir has chosen deliberately to con- 
firm a devise of lands which without his confirmation 
would be invalid it is not necessary for the Court to 
have some distinct evidence of the heir’s knowledge of 
his rights to enable the Court to hold that those claim- 
ing under him are bound by his confirmation, (1866) 
2 Eq 834 (839), Dewal v. Maitland, 

Section 190 — Note 1. 

[1] Court has jurisdiction to bind the equitable inte- 
rests of lunatics not so fou nd by inquisition where it 
appears to be for their benefit; (1883) 22 Oh D 263(269), 
Wilder V. Pigott 

Section 191 Note 1. 

[1] A gift under S. 191, Succession Act, relates to 
’succession’ within the meaning of the Succession Act. 
(Vol 30) 1943 All 95 (96) ; I L R (1943) All 193 (D B). 

[2] Donationes mortis causa fall into two classes — 
The first is the class of cases in which there is com- 
plete delivery or transfer such as would be sufiSclent in 
the case of an ordinary gift and as in the ease of a do- 


natlo mortis causa would necessitate a retransfer to the 
donor should he recover; and there is also as regards 
some kinds of property at all events a second class of 
cases In which the transaction is sufficiently effectuated 
by an inchoate or incomplete delivery or transfer such 
as would not be sufficient in the case of an ordinary 
gift and as in the case of an intended donatio mortis 
causa requiring something further to be done by the 
legal personal representatives of the donor after his 
death (1915) 1 Ch 195 (202). V^iion of Land and 
SniUro Bank Ltd, v Wasserbsrg, 

[3] Hindu Law recognises some gifts in contempla- 
tion ol death. But to constitute a valid disposition by 
gift there must be a giving orally or in writing with the 
intention of passing the property in the thing given 
accompanied by its actual delivery and acceptance in 
tbe donor’s lifetime. (1871) 6 Mad. HOB 270 (273, 


274) (DB). , ^ ^ . 

[4] Under the Muhammaden law a gilt made during 
illness operates as a will and is valid as regards one- 
third of the property comprised therein, (1911) 33 All. 
233 (234) (D B). (S. 325-A of Act XIV of 1882 is no 

bar to the right of making a will.) ^ ^ 

[5] The question whether a gift is invalid under the 
law of marz-ul-maut is essentially a question of fact, 
(1908) 35 Cal 271 (274) : 35 Ind. App 67 (P 0). 

[6] Under Mahomedan law, the requirements which 
constitute a Marz-ul-maut (death-bed illness) are. 

(1) Proximate danger of death so that there is a pre- 
ponderance oi khauf or apprehension that at the given 
time death must be more probable than life. ^ 

(2) There must be some degree of subjective appre® 
hension of death in the mind of the sick person. 

(3) There must be external indicia, chief among 
which would be the inability to attend to ordinary avo- 
cations. (1907) 31 Bom, 264 (266) (D B), 
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(3) Such a gift may be resumed by the giver; and shall not take e^ect if be recovers from 
the illness during which it was made; nor if he survives the person to whom it was made. 

Illustrations, 

(i) Ay being ill, and in expectation of death, delivers to By to be retained by him in case of A's death, — 
a watch : 

a bond granted by C to id : 
a bank-note *. 

a promissory note of the ^[Central Government] endorsed in blank : 
a bill of exchange endorsed in blank : 
certain mortgage* deeds. 

A dies of the illness during which he delivered these articles. 

B is entitled to — 
the watch *. 

the debt secured by C’s bond : 
the bank-note : 

the promissory note of the ^[Central Government] : 
the bill of exchange : 

the money secured by the mortg§.ga*deeds. 

{%%) Ay being ill, and in expectation of death, delivers to B the key of a trunk or the key of a warehouse in 
which goods of bulk belonging to A are deposited, with the intention of giving him the control over the contents 
of the trunk, or over the deposited goods, and desires him to keep them in case of A's death. A dies of the illness 
during which he delivered these articles, B is entitled to the trunk and its contents or to goods of bulk in the 
warehouse. 

(til,) Ay being ill, and in expectation of death, puts aside certain articles in separate parcels and marks upon 
the parcels respectively the names of B and C. The parcels are not delivered during the life of A. A dies of the 
illness during which he set aside the parcels. B and G are not entitled to the contents of the parcels. 

[ 1865 — S. 178. ] 

[a] SuhsUtuted by A. 0. for “Government of India”. 


PART vn. 


Protection of Property of Deceased. 


192. (l) If any person dies leaving property, moveable or immoveable, any person claiming a 
Person claiming right by succession thereto or to any portion thereof, may make applica- 

suocession to property of to the District Judge of the district where any part of the property 
deceased may apply for relief found or situate for relief , either after actual possession has been taken 

against wrongful possession, another person, or when forcible means of seizing possession are 
apprehended. 


(2) Any agent, relative or near friend, or the Court of Wards in cases within their cognizance, 
may, in the event of any minor, or any disqualified or absent person being entitled by succession 
to such property as aforesaid, make the like application for relief. 

[ Succession (Property Protection) Act, 1841 — Sa, 1, 2. ] 


Section 192 — Note 1, 

[1] The Succession (Property Protection) Act (cor- 
responding to Part 7 in Act of 1925) baa a larger scope 
than S. 145, Criminal P. C., and affords a more appro- 
priate remedy in cases involving disputes regarding 
succession to larger estates accompanied by breaches of 
the peace. (Vol 9) 1922 Pat. 372 (376); 23 Cri. L. Jour 
236. 

[2] The expression ‘succession’ is not confined to 
intestate succession but also applies to testamentary 
succession. (Vol 13) 1926 Cal. 779 (780) : 53 Cal. 687 

(DB) © (Vol 21) 1934 Lah 930 (931). 

[S] Section 1 of Act XIX of 1841 (S. 192 of Act of 
1925) makes it manifest that an application may be 
made under it even when the applicant claims a right 
by succession to a portion only of the property left by 
the deceased which is sufficient to cover the case where 
the claim relates to an undivided share of the estate 
left by the deceased. (1910) 12 Cal L. Jour 8 (10) (DB). 

[4] Sections 192 to 194 will not apply to a case where 
joint Hindu family property passes by survivorship. 
(Vol 25)a’938 Lah. 753 (754) : I L E (1939) Lab. 196 
41912) 23 Mad. L. Jour 537 (538), (Property held by 
;i^navan of tarvad.) ^ (1907) 34 Cal 929 (933) (DB), 
decided under Act XIX of 1841 corresponding to 
lari 7 of t»he present Act.) 


[5] Person in possession and dispossessed is also 
protected by S. 192. (Vol 31) 1944 Nag 132 (133) : 
ILB (1944) Nag. 262. 

[6] Although the muth property may not vast in 
the Mahant as a owner it is he that has a right to its 
possession and hence an application under S. 192 by a 
person claiming a right to succeed to the muth property 
is maintainable. (Vol 29)1942 Pat. 251 (255, 256, 257) 
; 21 Pat. 197 (DB). 

[7] The idols are entitled to make an application 
under the Act and as the idol must act through some 
human agency shebaits can apply on their behalf. 
(Vol 13) 1926 Cal 779 (780) : 53 Cal 687 (DB). 

[8] Application for relief should be in the nature of 
a plaint in a summary suit. The proceedings of the 
Court under Act XIX of 1841 are of interlocutory na- 
ture depending upon the filing of an application for 
relief asking the Court to determine who has the right 
to possession pending the final determination of the 
rights of parties in a regular suit. An application for 
an inventory and appointment of curator is not contem- 
plated by the Act and the Court cannot consider, such 
an application, (Vol 11) 1924 Bom. 507 (509, 610) (DB) 

[9] In order to meet the requirements of S. 192 the 
Court must determine whether the objector to the grant 
of the application has any title and whether the 
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193. The Disfericli Judge to whom such application is made shall, in the fifst place, examine 
Inquiry made by Judge. the applicant on oath, and may make such further inquiry, if any, as he 
thinks necessary as to whether there is sufficient ground for believing that the party in possession 
or taking forcible means for seizing possession has na lawful titles and that the applicant, or the 
person on whose behalf he applies, is really entitled and is likely to be materially prejudiced if left 
lo the ordinary remedy of a suit, and that the application is made bon-a fid^. 

[ Suocession (Property Protection) Act, 1841 — S. 8. ] 


Section 192 — Note 1 (contd.) 

claimant is really entitled to any title. (Vol 20) 1933 

Cal. 17 (18) (DB). 

[10] Bevision from decision under S. 192 is allowed. 
{Vol 25) 1938 Lab 763 (753) : I L B (1939) Lah 196 
^ (Vol 14) 1927 Nag 253 (255). 

[1 1] Only orders made without jurisdiction or with 
Jurisdiction illegally exercised should be interfered with- 
in revision, (Vol 20) 1933 Cal 17 (18) (DB). 

[12] Application under S. 192 — . Preliminary point 
as to maintainability decided in applicant’s favour — 
No revision died by objector till decision on merits — 
High Court should not exercise discretionary power in 
jfevision in respect of preliminary point. (Vol 29) 1942 
Pat 261 (264) : 21 Pat 197 (DB). 

Section 193 — Note 1 

[1] Under S. 3 of Act {XIX [19] of 1841) the Judge 
has to ba satisfied that the applicant is really entitled 
to the property and is likely to be materially prejudiced 
II left to the ordinary remedy of regular suit before an 
order under the Act can be passed. Therefore, an appli- 
cation for interlocutory orders ought not to be entertain- 
ed under this Act as such orders could be passed in a 
regular suit by virtue of the wide powers possessed by 
Courts and as no person could be said to be materially 
prejudiced if he is referred to a regular suit wherein 
.he could with ordinary dihgence ask for such relief. 
fVol 111 1924 Bom 607 (610) (DB). 

[3] Section 3 of Act XIX [19] of 1841 (S. 193 of 
the Act of 1925) merely implies that an application 
ought not to be granted as a matter of course, but that 
the Court should proceed with caution and satisfy 
itself that there are sufficient grounds in support of a 
prima facie case. (*10) 12 Cal L Jour 8 (13) (DB). 

[3] Before action can be taken under Act XIX [19] 
of 1841 (Part 7 of this Act) the provisions of S 8 (S. 193) 
should be strictly fulfilled. They are that, (1) the op- 
posite party has no title, (2) the person claiming is really 
entitled to property and (3) that the applicant is likely 
to ba prejudiced materially, if left to the ordinary 
remedy of a regular suit. (’12) 15 Ind Cas 604 (505) 
(DB) (Gal) ^ (Vo! 10) 1923 Mad 229 (229) •J* (’10) 11 
Cal L Jour 622 (523) (DB). 

[4] Under S. 3 of Act XTX [19] of 1841 as it then 
stood the Judge who acted on the application supported 
by a solemn declaration was held to have had sufficient 
materials to justify his order under the Act. (’10) 84 
Bom 115 (120) (DB). 

[5] Under S. 3 of Act XfX [19] of 1841 a solemn 
declaration by the agent of a Pardmashia lady was 
held sufficient, (’ll) 1911 Pun L E No. 65. p. 289 (290), 

[6] The J udge must be satisfied that there are strong 
reasons for believing that the party in possession has 
no legal title before issuing any notice. (1912) 23 
Mad Ij Jour 637 (638). 

[7] Where the party in possession was an heir, but 
claimed half the property in dispute against the heirs 
on the ground of himself having been owner of it even 
during the lifetime of the deceased : Held that the 
CUurt had jurisdiction to proceed under the Act against 
him. (Vol 11) 1924 Bom 607 (608, 609) (DB). 


[8] Part VII reproduces Act XIX [19] of 1841 under 
which action could be taken only by the District Judge. 
Under Succession Act (XXI [21] of 1365) which the 
present Act replaces it was provided that the District 
Judge shall be the Court competent to piss orders 
under that Act and similar provisions are contained in 
this Act also Therefore so far as the Indian Succession 
Act alone stands the District Judge alone has juris- 
diction to euterta n proceedings under it. f’8S) 38 
Pun L E 398 (399, 400). (Senior Subordinate Judge ol 
Delhi held had jurisdiction to entertain application 
under S. 192 by virtue of notiScation Issuod by the 
High Court of Lahore under S. 30 of Punjab Courts Act 
which gave power to High Court to authorise any Sub- 
ordinate Judge to take cognisance ol or any District 
Judge to transfer to any Subordinate Judge under his 
control proceedings under the Indian Succession Act.) 

[9] Subordinate Judge has no jurisdiction to deal 
with application under the Act unless there was any 
general assignment of cases by District Judge. (Vol 6) 
1918 Lah 380 (382) *. 1918 Pan Re No. 72. 

[10] Contravention of the provisions of S. 8 of Act 
XIX [19] of 1841, (S. 193 of this Act), is a maWial 
irregularity and would ba interfered with in revision in 
the absence of any other remedy to the aggrieved party. 
(Vol 5) 1918 Lah 380 (382) : 1918 Pun Re No. 7>«<(Vol 
10) 1923 Mad 229 (229). (Order without any finding on 
the points required by S. S of Act of 1841 (S. 193) can 
be set aside in revision.) (’16) 15 lad Cas 504 (505) 
(Cal) (DB). (Where action has been taken under Act 
XIX [19] of 1841 (Part 7 of this Act) without consi- 
dering the requisites contained in S. 3 of Act of 1841 
(S. 193) the High Court will set aside the order.) 

[11] Although the omission to observe strictly all the 
requirements of S. 193 of Succession Act may constitute 
a material irregularity in the exercise of jurisdiction, 
the High Court will not interfere in revision if the 
petitioner has availed himself of another remedy open 
to him by instituting a regular suit, (Vol 29} 1942 Lah 
161 (151, 152). 

[12] Court refusing to admit indirect evidence on 
ground that enquiry would ha unreasonably prolonged 
cannot be said to have acted with material irregularity 
in exercise of its jurisdiction. (Vol 29] 1942 Pat 251 
(257) : 21 Pat 197 (DB), 

[13] District Judge not actually finding In words that 
there could be material prejudice — Facts found by him 
showing that this question was present in his miad — 
Beferenoe made to S. 3 (8. 193 of Act of 1925) by the 
Judge : Held that the finding was suffioient to maintain 
the application. * (Voi 13) 1926 Cal 779 (781) : 63 Cal 
637 (DB). 

[14] District Judge holding complete enquiry but 
committing the teohuioal irregularity of not recording 
before issuing notice to the opposite party the finding 
that he has satisfied that the applicant had a 

title to the property and that ha would suffer material 
prejudice if left to the ordinary remedy of suit— Appli- 
cant also taking remedy by way of suit : Held that 
there would be no interference in revision. (Vol 29) 
1942 Lah 161 (X61, X52). 
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19^. If the District JuAge is satisfied that there is sufficient ground for believing as aforesaid 
Procedure. but not otherwise, he shall summon the party complained of, and give notice of 

¥aoant or disturbed possession by publication, and, after the expiration of a reasonable time, shall 
deterniine summarily the right to possession (subject to a suit as hereinafter provided) and shall 
deliver possession accordingly : 

Provided that the Judge shall have the power to appoint an officer who shall take an inventory 
of effects, and seal or otherwise secure the same, upon being applied to for the purpose, without 
delay, whether be shall have concluded the inquiry necessary for summoning the party complained 
of or not. 

[ Succession (Propeity Protection) Act, 1841 — S. 4. ] 

195. If it further appears upon such inquiry as aforesaid that danger is to be apprehended of 
Appointment of curator the mi&appropriation or waste of the property before the summary ^pro- 
pendinq deteimmation of ceeding Can be determined, and that the delay in obtaining security from 
proceeding, party in possession or the insufficiency thereof is likely to expose the 

party om of possession to considerable risk, provided ha is the lawful owmer, the District Judge 
may appoint one or more curators whose authority shall continue according to the terms of his or 
their lespeetive appointments, and in no case beyond the determination of the summary proceed- 
ing and the confirmation or delivery of pos'session in consequence thereof : 

Provided iliat, in the case of land, the Judge may delegase to the Collector, or to any officer 
Buberdinate to the Collector, the powers of a curator : 

Provided, farther, that every appointment oi a curator in respect of any property shall be 
duly published. 

[ Succession (Pioperty Piotectiois) Act, 1841— S. 5.] 


Section 194 — Note 1 

[1] Seotioa 194 will not apply to a case where joint 
Hindu family property passed by survivorship. (Yol 
25) 1938 Lah 753 (754j : ILR (1939) Lah 196. 

[2] Order under S. 194 can be passed only after con- 
ditions embodied In S 193 have been fulfilled. (Yol 21) 
1934 Lab 930 (931). 

[S] In the preiiminaiy stage contemplated by S. 3 
of Act XIX [19] of 1841 (now S. 193) the Judge has 
merely to satisfy himself upon the declaration of the 
oompfalnant and also upenthe esatnination of witnesses 
and documents if he deems necessary, > whether there 
are strong reasons to believe that the application is bowfl 
fide and that judicial action ought to be taken. This 
merely means that an application ought not to be 
granted as a matter of course. Where the Judge is 
satisfied that these are prima facie grounds on the 
affidavit filed by the petitiocer and acts under this 
section there is nothing irregular in the procedure he 
adopts, (10) 12 Cal L Jour S (10). 

[4] Summary rejection of applicat'on under S. 4 of 
Act XIX '[19] of 1841 for the protection of property ; 
Ueld that the procedure followed was wrong and that 
the applicant’s deposition should have been taken, (*83) 
1883 All W N 184 (184) (DB). 

[6] Property ordemd to be delivered to a person under 
S. 134 — No order demanding security from him could 
he passed under this Act. (0, 32, B, 6 does not apply to 
sueh cases). (Yol 20) 1333 Cal 17 (19) (DB). 

[6] Court ordering mzir to take possession of pro- 
perty of deceased a fdar failing to deliver posses- 
sion when required to do so— Court has junsdiction to 
enforce liability of supraidar in same proceedings. (’42) 
1942 Nag^ h Jour 325 (327). 

[7] Failure to comply with provision of S, 21 of Act 

[19] XIX of 1B41 (S. 194 of this Act) is a material 
irregularity. Bavision In such cases is allowed if there 
is DO other remedy open to the aggrieved party. (Yol 6) 
1918 Lah 380 (382) : 1918 Pun Be No. 72. ^ 

^ [8] There Is no bar as such to the revision being en- 
tertained against an order under S. 194. The limits and 
the grounds of ‘nterference have, however, to be sought 


inS. 115, Civil P. 0. (Yol 31) 1944 Nag 132 (132) : ILB 
(1944) Nag 262. 

Section 195 — Note 1 

[1] AppUoation for the appointment of curator — - 
Disposal should not be postponed. (Yol 14) 1927 Nag 
263 (254). 

[2] Condhions necessary for the appointment of a 
curator are ; (1) Presentation of an application and an 
examination as directed by S. 3 (now S. 193); (2) 
existence of apprehension of mis*appropriafcion or waste 
before summary suit could be determined; and (.3) the 
delay in obtaining security or its insufficiency should 
be likely to cause considerable risk to the x^erson who is 
out of possession. (Yol 1) 1914 Lah 623 (524) : 1916 
Pun Be No. 11 (DB). 

[3] Court has no jurisdiction to act and appoint a 
curator unless it is satisfied that otherwise the applicant 
would be materially prejudiced and that the application 
is bona fide and in the absence of any such finding the 
order can be set aside in revision, (Yol 10) 1923 Mad 
229 (229)'P{Vol 1)*1914 Lah 623 (524) : 1915 Pun Ee 
No. 11 (DB). (No clear finding that danger of mis- 
appropriation was really to be apprehended— Petitioner 
not asked to give security — Order for appointment of 
curator was held one passed with material irregularity,) 

[4] Court finding that none of the conditions of S. 5 
(S. 195 of this Act) was present — Judge passing the 
order for appointment ha\ing no evidence before him : 
Seld that he acted with material irregularity and that 
the order was one without jurisdiction. (’Ol) 24 Mad 
364 (369) (SB). 

.[5] Before appointing a curator there should ordinarily 
be a clear statement by the Judge that ha is satisfied as 
regards the requisites. (Yol 18) 1931 All 632 (634,635) : 
54 All 183 (PB). (Omission to do so could not make the 
appointment illegal.) 

[6] The Judge is entitled to take into consideration 
the long delay which had occurred in applying while 
deciding the suitability and advisability of appointing a 
curator. (Yol 14) 1927 Nag 263 (255). 

[7] Although proceedings contemplated by S. 195 
terminate, appointment of the curator does not neceS'' 
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196, The Districi; Judge may authorise the curator to take possession of the propeity eithes? 
Powers conferable on generally, or until security is given by the party in possession, or urii! 

Gurator. inventories of the property have been made, cr for any other purpose 

necessary for securing the property from misappropriation or waste by the party in possession : 

Provided that iu shall be in the discretion of the Judge to allow the party in possession to 
continue in such possession on giving security or not, and any continuaLce in possession shall ha 
subject to such orders as the Judge may issue touching inventories, or the securing of deeds or 
other effects. ^ * 

[ Succession (Property Irotection) Act, 1841 — S. 6.] 

197. ( 1 ) Where a certificate has been granted under Part X or under the Succession Oertiii- 
Prohibition of exercise of Gate Act, 1889, or a grant of probate or letters of administration has 

Gsrtain powers by curafcois. been made, a curator appointed under this part shall not exercise any 
authority lawfully belonging to the holder ot the certificate or to the executor or administrator. 

( 2 ) All persons who have paid debts or rents to a curator authorised by a Couit to receive 
Payment oi debts, etc., to them sball be indemnified, and the curator shall be responsible for the 
curator. payment thereof to the person w^ho has obtained tha certificate, probate 

or letters of administration, as the case may be. 

[ Succession Certificate Ac!;, 1889— S. 23.] 

198s ( 1 ) The District Judge shall take from the curator security for the faithful discharge of 
Curator to give security and his trust, and for rendering satisfactory accounts of the same aaherein- 
may receive remuneration. after provided, and may authorise him to receive out of the property 
such remuneration, in no case exceeding five per centum on the moveaLie property and on the 
annual profits of the immoveable property, as the Distiict Judge thinks reasonable. 

( 2 ) All surplus money realized by the curator shall be paid into Court and invested in public 
securities for the benefit of the persons entitled thereto upon adjudication of the summary 
proceeding. 

( 3 ) Security shall be required from the curator with all reasonable despatch, and, where it is 
practicable, shall be taken generally to answer all cases for which the person may be afterwards 
appointed curator ; but no delay in the taking of security shall prevent the Judge from immediately 
investing the curator with the powers of his office. 

[ Succession (Property Protection) Act, 1841— S. 7.] 

i99« ( 1 ) Where the estate of the deceased person consists wholly or in part of land paying 
Eeport from Collector where revenue to Government, in all matters regarding the propriety of sum. 
estate includes revenue-paying moning the party in possession, of appointing a curator, or of nomi- 

natirg individuals to that appointment, the District Judge shall 
demand a report from the Collector, and the Collector shall thereupon furnish ihe same : 

Provided that in cases of urgency the Judge may proceed, in the first instance, without such 
report, ^ 

( 2 ) The Judge shall not be obliged to act in conformity with any such report, but in ease of 
his acting otherwise than according to such report, he shall immediately forward a statement of hia 
reasons to the High Court, and the High Court, if it is dissatisfied with such reasons, shall direcs 
the Judge to proceed conformably to tha report of the Collector. 

[ Suocession (Property Protectiou) Act, 1841— S. 8] 


200. The curator shall be subject to all orders of the District Judge regarding the institution 
Institution and defence of Or the defence of suits, and all suits, may be instituted or defended in 
s^its. the name of the curator on behalf of the estate : 


Provided that an express authority shall ba requisite in the order of the curator’s appointment 
lor the collection of debts or rents ; but such express authority shall enable the curator to give a full 
acquittance for any sums of money received by virtue thereof. 


[ Succession (Property Protection) Act, 1841 — S. 9.^ 

Section 195 — Note 1 (conid,) 

sarily come to an end till he hands over possession of 

property. (Vol 18) 1931 Ail 423 (424) (DB). 

^ [8] Where the District Judge had held that in his 
discretion the case was not a suitable or advisable one 
for the appointment of a curator the High Court will 
not go into the question and determine whether or not 


the discretion was wisely exercised, (Yol 14) 1927 Hag 
253 (255). 

Section 200 — Note 1 

[1] Section 200 does' not require specific aufehorisar 
tion from the District Judge to in^itute or defend 
suits. (Vol 18) 19SI All 423 (424) (D B). 
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201. Pending the casfcody of the property by the curator, the District Judge may make 
Allowances to apparent sucb allowances to parties having a prima facie right thereto as upon 

owners pending custody a summary investigation of the rights and circumstances of the parties 
by curator. interested he considers necessary, and may, at his discretion, take 

security for the repay ment thereof with interest, in the event of the party being found, upon the 
adjudloation of the summary proceeding, not to be entifiled thereto. 

[Succession (Property Protection) Act, 1841— S. 10.] 

202. ’Ihe curator shall file monthly accounts in abstract, and shall, on the expiry of each 
Accounts to be period of three months, if his administration lasts so long, and, upon giving 

filed by curator, up the possession of the property, file a detailed account of bis administra- 
tion to the satisfaction of the District Judge. 

[Succession (Property Protection) Act, 1841— S. 11.] 

203. (V 'l^be accounts of the curator shall be open to the inspection of ail parties interes- 
Issnectlon o! accounts and ted ; and it shall be competent for any such interested party to 

right of interested party to appoint a separate person to keep a duplicate account of all receipts 
feeep duplicate. and payments by the curator. 

(2) If it is found that the accounts of the curator are in arrear, or that they are erroneous 
or incomplete, or if the curator doss not produce them whenever he is ordered to do so by 
the District Judge, he shall be punishable with fine not exceeding one thousand rupees for every 

such default. , . . o. 

[Succession (Property Protection) Act, 1841— S. 12.] 

20^. If the Judge of any district has appointed a curator, in respect of the whole of the 
Bar to ' appointment ot property of a deceased person, such appointment shall preclude the 
second curator for same Judge of any other district within the same Province from appointing 
property. any other curator, but the appointment of a curator in respect of a 

portion of the property of the deceased shall not preclude the appointment within the same 
Province of another curator in respect of the residue or any portion thereof ; 

Provided that no Judge shall appoint a curator or entertain a summary proceeding in res- 
pect of property which is the subject of a summary proceeding previously instituted under this 
Part before another Judge : 

Provided, further, that if two or more curators are appointed by different Judges for several 
parts of an estate, the High Court may make such order as it thinks fife for the appointment of 

one curator of the whole property. 

[SuccesBion (Property Protection) Act, 1341— S. 13.] 

203. An applioatiun under this Part to the District Judge must be made within six 
Limitation of time for months of the death of the proprietor whose property is claimed by 
application for curator. right in succession. 

[Succession (Property Protection) Act, 1841— S. 14.] ^ 

206- Nothing in this Part shall be deemed to authorise the contravention of any public act 
Bar tto enforcement of settlement or of any legal directions given by a deceased proprietor 
Bart against public settle- of any proper fey for the possession of his property after his decease in 
ment or legal directions by the event of minority or otherwise, and, in every such case, as soon as 
deceased. Judge having jurisdiefeion over the property of a deceased person Is 

satisfied of the existence of such directions, he shall give effect thereto. 

[Succasaion {Property Protection) Act, 1841 — S. 15.] 

Section 206 — Note 1 

[1] Deceased proprietor having given lawful direc- 
tions for the possession of his property during the 
minoaty of hia son, the judge should give efiect to 
them and should not put the Act into force so as to 
contravene them, (1889) 12 Mad 341 (347) (D B). 

[i] Section implies that when the person complain- 
ed against oSers to prove that there are directions 
given by the deceased the judge acting in summary 
proceedings should enquire into the allegation before 
further order. (12) 23 Mad h Jour 687 
(539). (Oases decided under S. 16 Act XIX of 1841 
corresponding to S. 206 Part 7 of the present Act)* 


Section 205 —Note 1 

[1] AppUcafeion under this section should be made 
within BIX months of the death of the last deceased 
holder. (Yol 13) 1926 Cal 779 (780) ; 53 Cal 637 (DB) 
® (10) 34 BOm 115 (119, 120) (DB), K a vatandar 
dying — B hm wife registered as vatandar — B in enjoy- 
ment of the property till her death — Nearest heir ap- 
plying within six months of B*a death for possession of 
the property. Edd B*8 application was filed within 
l^per lime, (Case decided under Act XIX of 1841 
ocurresponding to Part 7 of the present Act),) 
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207® Nofehing in this Part shall be deemed to authorise any disturbance of the possession of a 

Court of Wards to be Court of Wards of any property ; and in case a minor, or other dis- 

made curator in ease of qualified person whose property is subject to the Court of Wards, is the 

minors baying property sub- party on whose behalf application is made under this Part, the District 

ject to its Jurisdiction. Judge, if he determines to summon the party in possession and to ap« 

point a curator, shall invest the Court of Wards with the euratorship of the estate pending the 

proceeding without taking security as aforesaid ; and if the minor or other disqualified person upon 
the adjudication of the summary proceeding, appears to be entitled to the property, possession shall 
be delivered to the Court of Wards. 

[Soccession (Property Protection) Act, 1841— S. 16J 

208. Nothing contained in this Part shall be any impediment to .the bringing of a suit either 

Saving of right to bring by the party whose application may have been rejected before or alter 

the summoning of the party in possession, or by the party who may 

have been evicted from the possession under this part, 

[Succession (Property Protection) Act, 1841— S. 17.] 

209. The decision of a District Judge in a summary proceeding under this Part shall have 
Efectof decision of sum- other effect than that of settling the actual possession; but for this 

mary proceeding. purpose it shall be final, and shall not be subject to any appeal os 

review. 

[Succession (Property Protection) Acs, 1841—8. 18.] 


210. The ^[Provincial Government] may appoint public curators for any district or number 
Appointment of public of districts ; and the District Judge having jurisdiction shall nominate 
curators. public curators in all cases where the choice of curator is left dis- 

cretionary with him under this part, 

[Succession (Property Protection) Act, 1841 — S. 19.] 

[a.] Substituted by A, 0., for “Local Government”. 


PABT YIIL 

Eepbesentative title to Peopbrty op Deceased on Succession, 

Character and property 211. (l) The executor or administrator, as the case may be, of a 
of executor or administrator deceased person is Ms legal representative for all purposes, and all the 
property of the deceased person vests in him as such. 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
prson, nothing herein contained shall vest in an executor or administrator any property of the 
deceased person which would otherwise have passed by survivorship to some other person. 

[1865 — S. 179; Probate and Administration Act, 1881 — S, 4.] 


Section 208 — Note 1 

[1] Where the remedy by way of suit is open to a 
person under S. 208 it is not necessary for the High 
Court to exercise its power of revision, (Vol 16) 1929 
Hag 817 (318). 

Section 209 — Note 1 

[1] Two widows, co-heirs of one A — Application 
for immediate possession— Judge passing order giving 
each widow possession of half of the properties in the 
proceeding in which he had no jurisdiction to decide 
title but only had jurisdiction to decide question of 
actual possession ; Held, the order amounted only to 
m arrangement for separate possession leaving the 
title to each share unaSected, (’67) 11 Moo Ind App 
487 (515) (P 0), 

[2] The decision of the District Judge In a summary 
suit under the act is not appealable. (Yoi 9) 1922 All 
387 (338) ; 44 All 546 (D B). 

SECTION 211— SYNOPSIS 

1. Vesting in executors— .General, 

2. Hindu and Muhammdan will, 

1. Vesting in executors— General.— [1] S. 179 of 
Act X of 1865 (S. 211 of the present Act) applies to 
Parsis. (’03) 27 Bom 281 (283). (See Parsi Act XXI 
of 1865, Section 8.) 

[2] The position of an executor or administrator 


under the section is similar to that of a sebait of an 
idol. (*05) 29 Bom 96 (100)(DB). 

[3] An executor under the law derives his title and 
authority from the will of his testator and not from 
the grant of probate ; an administrator on the other 
hand derives his title solely under his grant. (Yol 8) 
1916 P C 202 (204) ; 43 Ind App 113 (P C) ^ (Yol 9) 
1922 Bom 392 (395) : 47 Bom 231 (D B). 

[4] An administrator derives his title wholly from 
the Court and has none until the letters of administra- 
tion are granted and the property of the deceased vests 
in him only from the time of the grant. (Vol 17) 1930 
Mad 218(219) : 53 Mad 480 (D B). 

[5] The effect of S. 211 is that the estate of the 
deceased testator vests in the executor by virtue of the 
will and from the da|;e of the testator’s death. So a 
person who has obtained probate of the will should be 
recognized as the legal representative of the testator 
from the date of his death. (Yol 29) 1942 Pat 120 (127) 
(D B) ^ (Vol 17) 1930 Mad 218 (219) : 53 Mad 480 
(D B) (’03) 27 Bom 281 (283, 284). (Probate k 
operative only as the authenticated evidence and not 
at all as the evidence of the executor’s title.) ^ 

[6] All the properties of the testator vests in the 
executor. (Yol 14) 1927 Bom 387 (392) -I-lVol 30) 1948 
Oudh 151 (154) (D B). (Will appointing 20 executory 
and providing also for the management o£ the estate 
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212. fij No right to any part of the property of a person who has died intestate can be 
Eight to intestate’s pro- established in any Court of Justice, unless letters of administration have 
prty. first been granted by a Court of competent jurisdiction. 

( 2 ) This section shall not apply ih the ease of the intestacy of a Hindu, Muhamnmdanij 
Buddhist, Sikh, Jaina or Indian Christian. 

[1865— Ss. 190, 331; Native Christians Act, 1901~S. 3.] 


Section 211 — Note I (contd.) 

Iiy them. Widow and daughter who were given life 
interest in possession of substantial portion of property 
• — Eseoiitors applying for probate in respect of other 
portions of the property : Held that by force of S. 211 
all the property of testator vested in the 20 executors 
Biid that they were alone the legal representatives of 
the deceased testator for all purposes and that there- 
fore no probate for a part of the property could be 
granted,) ^ (Yol 20) 1933 Bom 342 (344). (Property 
vests in executor even before grant of probate.) 

[6a] Estate remains vested in an executor until the 
properties are distributed. (Vol 9) 1922 Mad 306 (807) 
(D B) (Mortgage by minor legatee before distribution 
Ib not binding on the executor— Executor not entitled 
4o BUG for declaration that the mortgage is invalid 
pntO his possession or title is sought to be disturbed.) 

[7] Title in the executor or administrator ordinarily 
appointed under the Succession Act would not cover 
the property which has passed to a third person by 
survivorship. (Vol 22) 1935 Bom 242 (243) : 59 Bom 
B44 ^ (Vol 2) 1915 Mad 1077 (1078) ; 38 Mad 369 
(B B). (Survivorship has the efieot of rendering a will 
invalid only whh respect to property which the testa- 
tor could not dispose of at the time of his death ) 

[8] Words “all the property of the deceased” must 
he construed as meaning actual property of deceased, 
whether held by him for his own benefit or for benefit 
of others. (Vol 13) 1926 Pat 130 (184) : 5 Pat 80 (DB). 

[9] An administrator is entitled to be put in posses- 
sion of the whole of the properties of the deceased and 
not only of the shares of those at whose instance letters 
of administration are obtained. (Vol 16) 1929 Lah 753 
(756) : 11 Lab 325 (D B). 

[10] An executor or administrator tabes by virtue of 
his office estate in the property of the deceased and 
a legal character is vested in him. The estate vests in 
the legatee for enjoyment but it vests in the executor 
for administration and enjoyment is postponed to ad- 
ministration. (Vol 8) 1921 Pat 313 (314) (D B). 

[11] An executor as such is the owner *of the pro- 
perties of the testator and bolds these in the right of 
the testator and not in the right of the beneficiaries. 
(Vol 11) 1924 Pat 721 (729) : 3 Pat 880 (D B). ' 

[12] The property vests in the executor for the 
purposes of administration (Vol 20) 1933 Oudh 555 
(556]_ (B B). (Legatee mortgaging part of property — 
Administration of estate not interfered with thereby : 
Seld the administrator could not challenge the mort- 
gage and obtain a declaration that the mortgage deed 
did not affect the property comprised therein. 

[13] The substratum of Ss. 211 and 307 is that if 

a stranger has prid consideration to the executor, so 
far as the estate is concerned it is merely one form of 
asset taking the place of another, (Vol 22) 1936 Bom 
885 (389). ^ 

2. Hindu and Muhammadan will.—. [1] The 
executor under a Hindu will before Act V of 1881 came 
Into force holds property only as manager and the pro- 
perty ^does not vest in him as it does in an executor 
nnder m English will. (’98) 25€al 103 (105) (DB) ^ 
621(623) (D B) ^ (’78) 2 Bom 388 (406) 
|B B), (The mle of the common law in England that 
•he undisposed of residue of personal estate vests in 


the executor’s beneficiary does not apply to wills of 
Hindus.) 

[2] Where property is made over for a specific pur- 
pose and that fails, and there is clear intention that the 
person to whom it is made over is not to take it for his 
own benefit a resulting trust for the heirs of the testa- 
tor would arsise under the English law. But in a 
Hindu will before the Hindu Wills Act there is no room 
and no necessity for the doctrine of resulting trusts 
which arises out of the conflict between equitable and 
legal estates. The Hindu executor takes no estate hot 
only a power of management and upon the special pur- 
pose failing, the property undisposed of vests at once in 
the heir. (’79) 4 Cal 455 (469) (D B). 

[3] Probate does not confer upon the executor of a 
Hindu will any personal rights of property analogous 
to an English estate or interest. The will give's him 
just such powers of dealing with the property compre- 
hended in it as its words express, and no more. Be- 
yond the scope of the will, and so far as ha is not 
constructively restricted by its directions, it may be 
that he has the powers which are implied in the bare 
authority of a manager during minority. (’78) 2 Bona 
388 (408) (B B). 

[4] Hindu testator appointing by will executors a& 
trustees, for the whole .of his property— Executors 
taking possession of property after testator’s death 
Grant of letters of administration to executors with 
consent of widows of testator n Held that presumption 
arose that the executors acted on title derived from 
will and not from the widows and that they were not 
express trustees for the heir of the testator except in so 
far as the terms of the will constituted them such trus- 
tees. (’97) 21 Bom 646 (663) (D B). 

[5] Self-acquired property of a testator does not 
come within the exemption provided for in S. 211, 
(Vol 20) 1933 Lah 740 (740) (D B). 

[6] Case not governed by Hindu Wills Act — Estate 
of deceased vest in executor on testator’s death. (Vol 1) 
1914 Mad 51 (54) : 37 Mad 175. 

£7] In the case of Hindu wills executed in the Mof- 
fussil to which the Hindu Wills Act does not apply the 
estate vests in the executor, who accepts office from 
the date of the death of the testator. (Vol 13) 1926 
Mad 434 (447) : 49 Mad 261 (F B). 

[8] Under Mahomedan law, in absence of any 
letters of administration being granted, estate of de- 
ceased vests in heirs. But stp^tutory vesting under Bro- 
bate and Administration Act must take efiect in 
substitution for vesting in heirs which exists between 
death of deceased and grant of letters, (Vol 14) 1927 
Bom 16 (17) (D B). 

Section 212 — Note 1 

[1] Ssctlons 212 and 304 must be read together. 
• Section 304 must qualify S. 212. (Vol 27) 19^0 Kang. 

178 (179, 180) : 1940 Rang. L R 485 (DB) (Vol 14) 
1937 Bom 474 (475, 476) : 51 Bom 771 (DB). 

[2] Section 190 of Succession Act (now S. 212) is 
not applicable to Karen Christians because they are 
Christians of Asiatic descent. (Vol 12) 1925 Rang 233 
(234) (DB). 

[3] Deceased a Chinese Buddist — Heirs must obtain 
letters of administration. (Vol 17) 1930 Rang 218 (220) 
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213. (l) No right as executor or legatee can be established in any Court oi JusticBs unless a 
Bight as executor or Court of Competent jurisdiction in British India has granted probate of 
legatee ^hm estabi'shed. will under v^^bich the right is claimed, or has granred letters of ad- 

ministration with the will or with a copy of an authenticated copy of the will amiexed. 

(2 ' This section shall not apply in the case of wills male by MahammEidans, and shall only 
apply m the case of wills made by auy Hindu, Buddhist, Sikh or Jaina where sueb wills are of the 
^[classes] specified in ^[clauses (a) and (b) of section 571. 

[1865— S^. 187, 331; Hindu Wills Act, 1S70— S. 2; Probate and Adoilnistration Act, 1903 — S. 2 (1) ] 

[a] Suhshiuted by the Indian Succession (Amendment) Act, 1929 (18 [XVIII] of 1929), S. 4, for “chissJ* 
[b] Substituted^ foe the words and figures “sub-section {!) of S. 57” which had been substituted foe 
“S 57” by the Indian Saoeessioa (Second Amendment) Act, 1928 (21 [XXI] of 1928), S. 2. 


Section 212— Note 1 (contd.) 

[41 One of the several heirs of a deceased who died 
Intestate impleaded as a defendant to a suit as the 
legal repctscntative of the deceased : Held that S. 190 
(now S 21 2 j applied to the case and that no right to 
any part oi the property of the deceased could be 
established in any Court unless letters oi adminlstia- 
tion were granted by a Court of competent jurisdiction. 
(Voi 6) 1918 Bom 181 (182) (DB), 

[5] Co-mortgagees oat of whom one dies. If he dies 
intestate h-s legal representative who is a jiecessary 
party to the suit by other mortgagees to enforce the 
mortgage is not competent to sue unless he had ob- 
tained letters of administration. Such a case is govern- 
ed by S. 212. (Vol 18) 1931 Bom 547 (548) (DB). 

[6] A trespasser cannot oust an apparent owner of 
property by pleading in defence that the former had 
not taken out letters of administration for the estate of 
the deceased. (’95) 19 Bom 828 (83*2) (DB). 

[7] An application to establish the irregularity in 
the sale of deceased judgment-debtor’s property is not 
one for establishing a right to property and therefore 
is not governed by S. 212, (Voi 19) 1932 Pat 234 (235, 
236) : 11 Pat 424 (DB). (Legal representatives could 
continue the application without letters of administra- 
tion ) 

[8] Insurance sum payable to executors or adminis- 
trators of deceased policy-holder on particular da+e — 
Policy-holder dying intestate before such date — Heirs 
can claim only after they have obtained letters of 
administration. (’37) I L B (1937) 1 Cal 433 (436), 

[9] In an undivided Hindu family, when a co- 
parcener cues, there are no efiects or property of his to 
which the surviving coparceners can succeed as heirs 
for they take the whole of the family property by 
survivorship. They are not bound to taka letters of 
administration for any estate or effect of the deceased 
because there is no such estate which can be said to 
have belonged to the deceased. (’03) 27 Bom 140 
(144) (DB). 

[10] Suit by mortgagee to establish hie right to 
recover his debt by sale of mortgaged property in the 
hands of executor de son tort is not barred by S. 212. 
(Voi 27) 1940 Rang 178 (179, 180) : 1940 Rang L R 
485 (DB). 

[11] Mortgage suit for sale where the mortgagor is 
dead before suit does not fall under S. 212. (Voi 14) 
1927 Bom 474 (476) : 51 Bom 771 (DB). 

[12] K and his three sons, A P and E owners of a 
family firm — A as manager of firm after K*s death 
borrowing on a mortgage bond in which E was an 
attesting witness— -Suit on mortgage impleading A and 
P and also the wife and son of E because they had 
obtained letters of administration to the estates of 
deceased K and E — Suit dismissed on the ground that 
the bond given by A without obtaining^tters of ad- 
ministration in respect of K*s property could not be 
given effect : Held in appeal that in the circumstances 
of the ease the debt was not a debt of K which could 


give rise to any cBim against estate and that 
therefore S 190, Succession Act (now S. 212) did not 
apply to the case. (’12) 36 Bom 515 (517, 513) (DB). 

[13] G dying intestate indebted to S at tho time of 
death — S suing the brother and sister of G who had 
portion of G's property on the ground that they ware 
heirs of G — S obtaining decree — Ceriam imaiovable 
property sold in execution and Court ordering 
decree to be satisfied out of the sale proceeds — B who 
applied for letters of administration and order directing 
payment of sale proceeds to her. Suit by S to have tha 
order directing piymenfc to set aside : Held that the 
sale proceeds which S sought to obtain was a part ol 
the estate of Q and that R alone was entitled to deal 
with them and therefore that S derived no title to the 
property by the proceedings taken by him against 
persons who did not represent the estate. (’82) 4 All 
192 (194, 195) (DB). 

SECTION 213--SYNOPSIS 

1. Scope and applicability. ^ 

2. Hindu wills. 

3. Right as executor or legatee to be established 
by probate. 

4. Value of probate. 

5. Unprobated wills can be used for col- 

lateral purposes, 

6 Probate obtained after institution of suits. 

1. Scope and applicability, h- [1] No suit can be 
brought by an executor on administrator as such in the 
Court of any other country except that from which he 
derives his authority to act, and in a foreign country 
he must obtain new letters ot administration and give 
new security according to the rules of law prescribed 
in that country before the suit is brought. (’94) 17 
Mad 14 (16) (DB). 

[2] The meaning of S. 213 is that no Court shall 
recognize the right of an executoi unless he has 
obtained the probate of the will under which he claims. 
(Voi 29) 1942 Pat 120 (127) (DB). 

[3] Z, before he died made a will by which he gave 
his wives P and B power to adopt and also made provi- 
sion for them and his two daughters by B— P adopted 
and the adopted son when he became of age refused to 
pay the daughters the allowance given to them in the 
will —The daughters brought a suit when no letters of 
administration had been granted. -— P obtaining lette^ 
whii^ suit was pending which were sub equently modi* 
fied by High Court — P dying before the District Judge 
could alter the letters in conformity with High Court’s 
order and the letters therefore remaining unaltered — 
Adopted son objecting to daughter’s suit on the ground 
that they had not obtained letters of administration: 
Held that there was sufficient compliance with S. 187 
(now S. 213) and probate as required under that section 
had in fact been obtained. (Tl) 33 Cal 327 (334) : 38 
Ind App 7 (PC). 

[4] Section 213 consolidates the previous law about 
the probate and applies only in the case oi wills speoi- 
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Section 213 — Note I 

fiea in els. (a) and (b) of S 57. (Vol 32) 1945 Nag 237 
(237) I I L R (1945) Nag 562. 

[5] To a easa not governed by the Hindu Wills Act, 
S. 187 (now S. 213), Suceession Act, is inapplicable. 
(Voi 1) 1914 Mad 51 (o4) : 37 Mad 375. 

[6] Where the claim is not for any right as esecutor 
or legatee under the wili, S. 187 (S. 213 of the 
present Act) has no application. (Vol 14) 1927 Mad 
948 (950) (DB). (Suit for establishment of joint right 
of tiusteoship based on a scheme of management of 
trust properties made under a will t Held that the 
daim was not for any right as legatee or executor 
under the will.) 

[7] Section 187 (S. 213 of the Act of 1925) does not 
apply to a case of an authority to adopt since the 
authority is not a legacy to the widow. (’09) 4 Ind Cas 
1046 (1048) (Mad). 

[8] Section 213 does not bar the jurisdiction of 
Court to add a person who has not yet obtained pro- 
We or letters of administration as representing the 
estate of the deceased in a case of originating summons, 
on his undertaking to take out the probate or letters of 
administration before a formal decree is drawn up. (Vol 
16) 1929 Bom 289 (290) (DB). 

[9] The words “This section in sub*s. (2) of S. 213” 
should be read as “the preceding sub-section.” (Vol 24) 
19B7 Sind 84 (84) ; 31 Sind L R 11 (DB). 

2. Hindu wills, — [1] Probate is not necessary un- 
less executor is asserting -right in Court as plaintiff, in 
case of will bv Hindu. (Vol 8) 1921 Bom 385 (388) : 45 
Bom 1186 (DB). 

[2] When a will made by a Hindu does not fall 
under the classes'^pecified in els. (a) and (b) of S. 57 
probate of the will need not be taken out before an 
executor or a legatee files a suit by reason of the pro- 
Tisions of S. 213. (Vol 24) 1937 Sind 318 (320) (DB), 
(Besiduaiy legatee under the will of a Hindu male in 
Sind relating to property situate in Sind is not bound 
to take probate of a will before he sues as legatee.) 

(Vol 24) 1937 Sind 84 (84) ; 31 Sind L R 11 (DB). 
(Hindu making will at Hyderabad in respect of pro- 
perty in that town. Person claiming under that will 
need not obtain probate of the will for suing a legatee.) 

[3] Section 213 does not apply to the case of wills 
laUlng within the clauses specified in S. 57 (c). (Vol 32) 
1945 Nag 237 (238) : I L R (1945) Nag 662. (Hindu 
who has sued for possession and mesne profits dying 
during pendency of suit. His executors under his will 
can apply to be brought on record without obtaining 
probate of the will) ^ (Vol 25) 1938 All 640 (641). 
{Will executed by deceased Hindu after 1st January 
1927 comes under S. 57 (o) and S. 213 is no bar to ap- 
plication for revocation of succession certificate granted 
to another person, and it is not necessary for applicant 
to take out probate of will.) 

[4] Section 213 does not apply to wills made by 
Hindus of Punjab and relating to immovable property 
situttte in Punjab. Legatee can, therefore, claim rights 
under will without probate. (Vol 21) 1934 Lah 699 
(600) : 16 Lah 898. 

3, Right as executor or legatee to be established 
by probate. — [1] Section 213 is not limited in its ope- 
ration only to cases where the plaintiff brings a suit as 
exTOutor or legatee or even to cases where the defendant 
claims as executor or legatee. It extends to all cases 
where it becomes necessary in the suit to decide that 
under the will the right as an executor or legatee 
accrued. (Vol 29) 1942 Cal 401 (406) : I L R (1942) 2 
Cal 13 (DB). 

[See however (Vol 11) 1924 Mad 67 (71) (DB). 
pPransferee from executrix in possession of property but 
who has not taken out probate suing on the basis of 


title deed given to him to eject a trespasser is not barred 
by S. 187 (now S 213). )* {‘08) 31 Mad 187 (204, 206) 
(DB). (C bequeathing all his properties to M as sole 
legatee— M given private '.instructions as to the disposal 
of the property — M with a view to misappropriate th© 
estate for himself suppressing those iDstructions — Suife 
by a person claiming as beneficiary under the secret 
trust confided to M *. Held that the beneficiary was 
not barred by reason of S. 187,JS 213 of the present 
Act) as his suit was not one seeking to establish any 
right of the defendant and that M cannot be allowed to 
set up his own fraud in not taking out letters of admi- 
nistration to defeat the claims of the beneficiary,) ] 


[2] Party claiming an interest under a will as well as 
his successor- in-title must prove execution of fcba wilS 
and its terms by the procedure laid down. (Vol 3) 191@ 
Mad 512 (514) : 38 Mad 988 ^ (Vol 18) 1981 Bom 547 
(548) (DB). (Co-moitgagees of whom one dies — His 
legal representative who is a necessary party io a suit 
to enforce the mortgage is not competent to su© with- 
out obtaining probate of the will if any left by th® 
deceased— Such a case is governed by 8. 213) ^ (1891) 
15 Bom 657 (669). (Property mortgaged by N to V sub- 
sequently sold by both to C under an unregistered sal© 
deed to 0 who entered into possession thereof after 
paying the purchase money— dying leaving a will 
by which all properties were given to F and appointing 
him executor — Probate of will was not obtained— C 
selling the property to B the deed being signed also by 
V as owner and executor — Purchaser contracting ta 
sell to another and handing over documents relating 
to the property to the contractee who refused to eomr 
plete the sale on the ground that there was defect in 
title — Suit by the former for specific performance I 
Held that as a result of the non-registration of the 
sale deed to 0 by 2^ and V the equity of redemption 
still remained with iV and at his death passed to V as 
owner and executor and therefore the plaintiff in order 
to establish his title should show that V had a right 
to convey the equity of redemption to H from whom 
the plaintiff bought and as the only mode of proving 
this under S. 187, (S. 13 of the present Act) was by a 
pirobate of ihe will of N the absence of it was a flaw in 
plaintiff’s title.) ^ (’74) 22 Suth W R 174 (174) (DB), 
(Where the plaintiff sued for possession of land to 
which he claimed title under the will of his oncie it 
was held his suit should be dismissed on the ground 
that the plaintiff had not taken probate under S, 187 
of Act X of 1865.) 

[3] Person governed by Succession Act of 1925 at th© 
time of his death — Probate must be obtained before & 
claim based upon the will can be established. (Vol 19) 
1932 Oudh 85 (87) (DB). 

[4] Where title to debutter is founded on will, it can 
only be established by probate or letters of administrah- 
tion to will annexed and oannot be established by mere*- 
ly relying on recitals in will. (Vol 24) 1937 Cai 252 
(254) (DB). 


Luj nu rjgcfc as executor can oe estaDiignea m any 
Court of Justice unless competent Court baa granted 
probate of will under which he claims. {’09| 12 Oudh 
Cas 390 (394, 395) (DB). 

[6] Section 187 (now S. 213) of the Succession Act 
affects not only the establishment of the legatee’s right 
by himself but also debars a person from estabiishmg 
legatee’s right merely as a jus terUi for defence. (Vol 
3) 1916 Mad 422 (423) : 38 Mad 474 (DB) 4* (Vol 29) 
1942 Cal 401 (406) ; I L R (1942) 2 Cal 13 (DB). 

4* Value of probate, — [1] Issue -of a certified copy 
of will by Court with a grant of letters of administra* 
tion is ‘probate’ within the meaning of the Act {’111^ 
38 Cal 327 (334) : 38 Ind App 7 (P C). 
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Proof of repreaeotative titk a con- 
dition precedent to recovery through 
the Courts of debts from debtors of 
deceased persons. 

(a) 


21^. ( 1 ) No Courfe sbali- 


pass a decree against; a debtor of a deceased person for payment of his debt to a 
person claiming on succession to be entitled to the effects of the deceased person or to 
any part thereof, or 

(bj proceed, upon an application of a person elaiming to be so entitled, to execut© against 
such a debtor a decree or order for the payment of his debt, 
except on the production, by the person so claiming, of — 

(i) a probate or letters of administration evidencing the grant to him of administration to 

the estate of the deceased, or 

(ii) a certificate granted under section 31 or section 32 of the Administrator GeneraFs Act* 
1913, and having the debt mentioned therein, or 

(iii) a succession certificate granted under Part X and having the debt specified therein, or 


Section 213 — Note 4 (conid.) 

[2] A probate is authenticated evidence and not 
foundation of title of an executor, as the vesting of the 
estate in the executor is complete on the testator’s 
death. (Vol 20) 1933 Bom 342 (344). 

[3] Unless a probate or letters of administration are 
taken under the Act, a will cannot prove that anybody 
named therein has title to the estate of the testator, 
(Vol 2) 1915 Cal 207 (208) (DB). 

[4] Subsequent limitation of the grant of a probate 
by the appellate Court does not affect the grant, (’ll) 
38 Cal 327 (334) : 38 Ind App 7 (P C) (’06) 4 Gal L 
Jour 523 (526)''(DB). (Letters of administration with 
the will in respect of the entire estate of the deceased 
granted on proof of the will of the deceased to one of his 
widows— High Court subsequently holding that it should 
have been of limited character for a specific purpose : 
Eeld that until formally cancelled the letters and pro- 
bate would be authority in favour of anyone of the 
legatees or any other claiming under the will.) 

[5] No, Court other than a Court of Probate is com- 
petent to hold that the letters of administration bad 
been imperfectly drawn up or on an ||avestigation of the 
proceedings of the Probate Court to hold that the letters 
of administration have the same effect as if a copy of 
the terms of the will had been annexed thereto, (vol 2) 

1915 Cal ^25 (327) (DB). 

5. Unprobated wills can be used for collateral 
purposes. — [1] Per Sckwabe 0, J. — An unprobated 
will is a perfectly valid document. The esecutor under 
it can deal with the property and give perfectly good 
title though it may be that to complete the title it re- 
quires probate to be taken out at a later date. (Vol 11) 
1924 Mad 67 (67) (DB). 

[2] Under S. 213 an unprobated will cannot be used 
for establishing any right as executor or legatee. (Vol 13) 
1928 Cal 1 (31) (DB). 

[3] Will dealing with immovable property — Suit 
for pecuniary legacy unconnected with same maintain- 
able without probata. (Vol 17) 1930 Mad 956 (969, 961) 
(DB). 

[4] Unprobated will can be looked into for collateral 
purpose. (Vol 29) 1942 Cal 401 (405) : I L R (1942) 2 
Oal 13 (D B) © (Vol 3) 1916 Mad 779 (781) * (Voi 2) 

1916 Gal 341 (343) (DB). 

[6] A defendant can rely on an unprobated will only 
when he does not seek to establish his title under the 
will. Bat where he defends bis possession under the 
will it must be probated even though he is a defendant. 
(Vol 14) 1927 Mad 1054 (1059) : 50 Mad 927 (F B). 
((’10) 33 Mad 91 (DB) Overruled.) 

[6] A defendant can prove the unprobated will of 
the propositus for the purpose of showing that the 
plaintiff would not be entitled to succeed as heir on 


intestate succession. (Vol 12) 1925 Mad 861 (869) 

(Vol 12) 1925 Mad 1110 (1110). 

[See however (Vol 29) 1942 Cal 401 (405) : I L R 
(1942) 2 Gal 13 (DB). (Title to property claimed by 
inheritance — Claim cannot be defeated by an unpro» 
bated will.)] 

6. Probate obtained after institution of suits.— » 

[1] Under S. 213, the grant of probate is not a condi- 
tion precedent to the institution of the suit — The exe- 
cutor or legatee may institute the suit without obtaining 
probate but he will not be entitled to a decree unless 
probate is granted to him before the passing of the 
decree. (Vol 19) 1932 Bom 13 (14, 15) ; 66 Bom 65. 

[2] So long as oorapUance with S. 213 is prior to the 
decree the fact that it was after the institution of the 
suit is immaterial, (’ll) 38 Cal 827 (334) ; 38 Ind 
App 7 (P C) «$• (Vol 29) 1942 Oal 571 (574) ; I L B 
(1942) 2 Cal 363 (DB) ^ (Vol 20) 1933 Oal 234 (236): 
59 Cal 911 (DB) ^ (Vol 10) 1923 Oal 1 (5) ; 60 Cal 49 
(DB). 

[3] But executor who has not obtained probate can be 
effectively sued as defendant when he had intermeddled 
With estate of testator. (Vol 29) 1942 Cal 571 (574) j 
I L R (1942) 2 Oal 363 (DB), 

[4] In a suit instituted without obtaining probate 
the trial Court is not bound to stay proceedings to en- 
able the plaintiff to obtain probate of will from th® 
Court of competent jurisdiction. (Vol 19) 1932 Oudh 85 
(87) (DB). 

[5] In a ease where the suit is commenced without 
tihe necessary letters of administration the Court may 
grant a conditional decree suspending its operation untU 
letters have been obtained. (Vol 17) 1930 Rang 218 
(221) (DB). 

[But see (Vol 19) 1932 Bom 13 (14, 15) ; 56 Bone. 
65.] 

SECTION 214 - SYNOPSIS 

1, Scope and applicability. 

2. Persons claiming on succession, 

3. Persons claiming by survivorship.'^ 

4. Suits to recover mortgage-debts. 

5. Assignees of debt. 

6. Persons who have obtained probate. 

7. “Debt” — Meaning of. 

8. Sub-section (2). 

9. Payment of his debt by the debtor. 

10. Effects of the deceased. 

11. Suits filed without succession certificate. 

12. Production of certificate at the time oi 
appeal. 

13, Decree passed without certificate. 

14. Bar of execution. 

15. Waiver of certificate. 

16. Powers of Court trying claims. 
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(iv) a certiificatG granted under the Succession Oerlificaoe Acfi, 1889, or 

(v) a certificate granted under Bombay Eegulation No. VIII of 1827, and, if granted 

after tbe first day of May 1889, having the debt specified therein. 

( 2 ) The word “debt” in sub-section ( 1 ) includes any debt except rent, revenue or profits 
payable in respect of land used for agricultural purposes. 

[SuGcession Certificate Act, lb89 — S. 4.] 


Section 214 (contd.) 

^ 1. Scope and applicability [1] Property vesting 

in tlie Crown by escheat — Secretary of State realising 
tbe debt due to the person dying heidess need not 
apply for succession certificate as S, 214 does not appW 
to Crown. (Vol 19) 1932 All 220 (221) ; 54 All 22G. 

[2] The provisions of the Succession Certificate Act 
apply to suits in the village Munsi!*s Court under Act I 
of 1889, Madras, (1898) 21 Mad 115 (116) (DB). 

[3] Section 4, Succession Certificate Act applies also 
to suits for sale under S. 88 of Transfer of Property 
Act. (’12) 14 Ind Cas 570 (571) (DB) (All). 

[4] Section 4 of Succession Oeriificate Act is not 
applicable to payment of dividends by Receiver to 
creditor entered in eohedule for it is applicable only to 
decrees or orders for the payment of debts. (Vol 13) 
1926 Mad 899 (899) : 49 Mad 952 (DB). (Case decided 
under Act VII of 1889.) 

[5] The prohibition against suing without a succes- 
sion certificate applies only in respect of debts and not 
to claims against executors or trustees— At all events it 
does®not apply to claims for immovable property, 
f 76-77) 2 Cal 45 (54). 

[6] Administration of estate not complete and residue 
not ascertained at the time a person died intestate — 
Person^ dying has only the right to call upon the 
Administrator-Geueral to administer the estate in'due 
course— Section 214 does not apply as no relationship 
of creditor and debtor exists between the Administrator- 
General and the deceased. (Vol 22) 1935 P 0 203 
(206, 207) : 63 Gal 677 : 63 Ind App 61 (PC). (Affirm- 
ing (Vol 20) 1933 Cai 841 : 60 Cal 1135.) 

[7] Section 4 of the Succession Certificate Act (now 
S, 214 of this Act) was adopted to protect a debtor when 
called upon to pay a debt due by him to a deceased 
person. Therefore, it does not apply to a case where the 
heir seeks to recover the amounts due to the estate 
Irom a person who had wrongfully collected them. 
‘(Vol 8) 1921 All 155 (167) : 43 All 440 (DB). (Succes- 
sion certificate held not necessary.) 

[8] Section 214 not only applies to cases where the 
suit is instituted by the legal representatives but also to 
cases where the suit was started by the creditor and his 
legal representatives are brought on record on his 
dying during the pendency of the suit (Vol 27) 1940 
Bom 285 (286) : I L R (1940) Bom 514 (DB). 

[9] Where a claim is not against the debtor of a. 
decwsed person but against one of tbe heirs of a debtor 
by tbe creditor himself who has inherited a specific por- 
tion of his liability there is no necessity for a succession 
certificate. (Vol 8) 1921 All 173 (174) : 43 All 493 (DB), 

, contemplated by S. 4 (1) (a) of Act 7 

of 1899 (now S. 214 (1) (a) of the Succession Act 1925) 
IS a Claim made by a person in the capacity of and as 
a personal representative of a deceased person and it is 
immaterial whether the decree has to be made in favour 
of a personal representative who has himself instituted 

^ favour of one who has taken the conduct 

of the suit in hand after its institution by the original 
creditor. In both cases when decree is passed it is passed 
in favour of a person who claims to be entitled to the 
eneots of the deceased person and who must conse- 
???«/? of the representative title, (Vol 5) 

Is Alff7r{DBf 


[11] The purpose of S. 214 is merely to make it clear 
that no debt to a deceased person can be recovered 
throjgh Court except by a holder of one of the docu- 
ments specified, the only exceptions being either where 
the claim is made on survivorship, or where it relates 
to matters contained in sub section (2). (Vol 27) 1940 
Cal 24 (25) (DB). 

[12] Suit by widow not as entitled to the efiects of 
her deceased husband, nor for the imyment of a debt 
due to the deceased husband but as trustee of endow- 
ment founded by her husband-^No certificate of heirship 
is necessary. (’97) 20 Mad 162 (166) : 24 Ind App 
73 (PC). 

[13] Executor appointed by will for which probate 
need not be obtained must obtain succession certificate 
before obtaining decree for debt due to testator. (Vol 19) 
1932 Mad 301 (301). 

[14] Section 214 has reference only to suits to enforce 
payment of simple debts; suits to bring mortgaged pro- 
perty to sale are not within its purview. (Vol 21) 1934 
Rang 369 (372) : 12 Rang 690. 

[15] No personal decree can be passed under S. 90 of 
the T. P. Act, in favour of the representatives of the 
mortgagee who have not obtained succession certificate 
as S. 4 of Act of 1889 (now S. 214) applies to the ease. 
(’08) 35 Cal 767 (772) (DB). 

[16] An application on the part of the successful 
party in appeal in the appellate Court for restitution 
from the unsuccessful party, if that is expressed in 
terms of rupees, is one for the recovery of a debt. Hence 
the heir of an original party cannot obtain such restitu- 
tion without providing himself with the necessary 
succession certificate, (Vol 29) 1942 Mad 445 (445) (DB). 

[17] Section 4, jfcccess ion Certificate Act, applies even 
where a part of the sum is claimed and a succession 
certificate is necessary. (Vol 1) 1914 Dah 457 (457). 
(Case decided under Act Vil of 1889.) 

[18] Succession certificate has to be taken in respect 
of only the share of the applicant in the debt due to the 
deceased, (’09) 9 Cal L Jour 331 (334, 385) (DB). 

[19] Piaintifi who sues for redemption is trying to 
pay a debt and not recover it and therefore need not 
produce a succession certificate. (Vol 16) 1929 All 898 
(896). 

2. Persons claiming on succession. — [1] The 
word “succession” in the section is inserted to except 
the case where the claim to be entitled to the effects of 
the deceased is based on survivorship; it has nothing to 
do with the question whether the person holding one of 
the documents mentioned in the section is a heir of the 
deceased or not. (Vol 27) 1940 Cal 24 (25) (DB). 

[2] On the death of a Hindu who bad obtained a 
money decree, his widow obtains the right to execute 
the decree on succession. (Vol 31) 1944 Nag 243 (245) ; 
IDE (1944) Nag 832 (DB). (Succession certificate neces- 
sary to the extent of her interest in the property.) 

[3] The Hindu widow does not obtain tbe right given 

to her under S. 3, Hindu Women’s Rights to Property 
Act, by survivorship. Nor does she obtain it by inherit- 
ance and, therefore, an indorsee of pronote and the two 
sons of the payee need not obtain a succession certi- 
ficate to enforce payment against the widow and son of 
246 (Vol 30) 1943 Mad 
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“Section 214 — Note 2 (contd.) 

[4] As a personal representative who is the holder of 
one of the doeuments enumerated in S. 214 is a person 
claiming by succession to the assets of the deceased, an 
administrator who by virtue of S. 211 is the legal repre- 
sentative of the deceased in relation to all bis properties 
other than those which have passed by survivorsli'p, is 
a person claiming on saccession to be entitled to the 
assets of the deceased. (Vol 27) 1940 Cal 24 (25) (D B). 

[5] Hindu gentleman taking out a policy of insurance 
payable on his death— Assured adopting a son and also 
leaving a will in favour of the adopted son — Adopted 
son being a minor, Court of Wards which took over the 
property of the deceased demanding payment of the 
sum due under the policy — Suit filed by the Court of 
Wards lor recovery of the amount on the insurance 
company refusing to pay without a probate of the will: 
Held that the plaintiff claimed by right of succession 
to the effects of the deceased and, therefore. S. 214 ap- 
plied to the case. (Vol 20) 1933 All 1 (2) : 54 All 1026 
(D B). 

[6] The executor of a will becomes entitled to the 
“debt’ on succession, (Vol 30) 1943 Pesh 42 (43) (D B). 

[7] A Receiver ordinarily is not the representative or 
agent of either party in the administration of the trust 
hut his appointment is for the benefit of all parties and 
he holds the property for the benefit of those ultimately 
found to be the rightful owners. (TO) 37 Gal 754(757) 
(DB). (No suecession certificate is necessary when he 
seeks to take the securities and monies of the deceased 
in the bank.) 

[8] Receivers appointed by Court in litigation after 
the death of a person with authority to sue in their 
own name to realise outstandings due to the estate of 
the deceased are not persons claiming on succession to 
be entitled to the efiiecta of the deceased. (Vol 30) 1943 
Mad 210 (210). (Receivers suing need not produce suc- 
cession certificate ) 

[9] The common manager appointed under S. 301 
represents the estate of the deceased for all intents and 
purposes and can sue on a pronote, in favour of the 
deceased, even if he is not a holder in dtie course. 
(Vol 28) 1941 Pat 403 (404). ((Vol 24) 1937 Pat 100 ; 
16 Pat 74 (FB), Bel. on.) 

3. Persons claiming by survivorship. — [1] In 
Hindu law, there is clearly marked distinction between 
succession and devolution of survivorship and as the 
succession certificate is designed to facilitate the collec- 
tion of debts on succession, prima facie the cases of 
devolution by survivorship are not within the ambit of 
the Act. (Vol 2) 1915 ITad 951 (952). 

[2] Section 214 does not require a certificate in respect 
of a debt due to a person claiming it by survivorship. 
(Vol 25) 1938 Pat 390 (391) (DB). 

[3] Where a member of a joint Hindu family dies 
the other members succeed to him by the right of 
survivorship and no succession certificate is necessary 
for the realisation of debts due to the family. (Yol 2) 
1915 Lsh 843 (343) ^{Yo\ 17) 1930 Ail 99 (98) ; 52 All 
252 (DB). (Terms “legal representatives^ and ‘ succes- 
sors,” are not strictly applicable to case of survivors of 
a joint Hindu family.)1<(yol 13) 1926 Mad 1188 (1190). 
(Managing member of joint Hindu family advancing 
money out of family funds— .Pro-note given to the 
manager — Burviving member can sue and take the 
benefit of the pro- note without succession certificate.) ^ 
{Vol 9) 1922 Cal 149 (149) (DB). (Mitakshara Joint 
family— .Amount due to father —Son need not get suc- 
cession certificate.) (Vol 6) 1919 Cal 919 (920, 921) 
(DB). (Dayabhaga joint family — Pro-note in favour of 
karfca On his death renewed in favour of karta B — 
A*s heirs need not obtain succession certificat8.)^(Vol 5) 


1918 Oudh 326 (327, 328) (DB). (Mortgage-deed in the 
name of a person who with his sons and nephew formed 
a joint Hindu^ family — Suit by sons claiming entire 
money due on mortgage — Nephew disclaiming any 
interesr as he had already received his share from the 
sons : Held that the plaintiffs being the survivoES of a 
joint Hindu family, a succession ceitificaio was not re- 
quired to enable lliem to bring a suit ou the mortgage.) 
•K (Vol 1) 1914 All 419 (420) (Tl| 3S Cal 182 (185. 
287) (DB). 

[4] The fact that a debt is due upon a promissory 
note in favour of a member of a joint Hindu family 
does not make any difference in the construction of the 
section. In all cases the question is whether the moneys 
sought to he recovered were advanced from joint funds 
or were the individual earnings of the person in whose 
favour the document was executed. The Act does not 
require that upon the face of the document the debt 
should apnear to belong to the family. (Vol 2) 1915 Mad 
951 (952]'^(Vol 12) 1925 Mad 1160 (1161). 

[But see (Vol 2) 1915 Mad 344 (345) ] 

[5] Illegitimate son of a Sudra can recover the 
debts clue to his father without a succession certificate 
as he is a coparcener. (Vol 10) 1923 Nag 07 (67). 

[6] An adopted son takes ancestral property as 
survivor and does not require fsuocession certificate to 
recover ancestral property. (Vol 2) 1915 Mad 808 (808) 
(DB). 

[7] Succession to impartiable estate is dependent 
upon and is determined on the footing of survivorship 
and succession certificate is not necessary. (Vol 25) 
1938 Pat 401 (403) (DB), (Decree for costs formmg part 
of the impartible estate in favour of last holder of the 
estate— Successor need not take oat succession certi- 
ficate to execute decree) (Vol 25) 1938 Pat 390 (891) 
(DB)»J^(Vol 9) 1922 Pat 529 (.531): I Pat 387 (DB). (Im- 
partible estate — Application for personal decree by 
successor — Succession certificate is not necessary as 
succession is one by way of survivorship.) 

[But see (Vol 30) 1943 Pat 107 (108) : 21 Pat 849 
(DB). (Decree for rent in favour of the last holder of 
impartible estate. Income from estate accrued due to 
the last holder is not an accretion to the estate but is 
his separate property —Successor must take out sueoes- 
aiou certificate before executing the rent decree.)] 

[8] Maintenance grant to be paid under ekrarnama 
to R and her daughter P and half of that amount to 
the male issue of P after the demise of both B and P 
— P dying — B suing for arrears of maintenance— Con- 
tention that arrears upto the death of P constituted a 
debt to P and B should, therefore, obtain succession 
certificate before decree can be made in her favour’: 
Held that B took by survivorship and not by inherit- 
ance. (T3) 17 Cal L Jour 87 (92) (DB), 

[9] In the case of a partnership if a partner dies the 
surviving partner does not succeed to the dead partner 
by survivorship and if the surviving partner claims to 
be entitled to the effects of the deceased person as due 
to hiraseljE alone a succession certificate Is require^, 
(Vol 2) 1915 Lah 343 (543, 344). 

4. Suits to recover mortgage debts.— [1] OUfer* 
— Suecession certificate is not necessary for maintain- 
ing suit by mortgagee for recovery of amount due by 
sale of mortgaged property. (Vol 27) 1940 Lah 401 
(405, 406) : I L R (1941) Lah 71 (FB), 

[2] The bar of S. 214 does not apply to a suit on 
mortgage brought by a representative of the mortgagee, 
(Vol 25) 1938 Cal 714 (717): I L R (1939) 1 Cal 21 
(DB)»i*{Vol 6) 1919 Oudh 307 (308). (Decree for enfor- 
cement of mortgage right, as against mortgaged pro- 
perty is not decree for debt.) 
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[3] Certificate under the section is not necessary 
before a decree can be passed directing sale of mort* 
gaged properties in a suit by heirs of the mortgagee for 
the recovery of mortgaged debts. (’12) 12 Mad L Tim 
202 (202) (DB) ^ (’04) 28 Bom 630 (635) (DB). (Suit 
to recover mortgage money by possession also is not 
barred by the absence of succession certificate.) 

[4] Equity of redemption is not a security or debt 
within the meaning of the section and the person 
entitled to the equity can file a suit for redemption 
without a succession certificate or letters of adminis- 
tration. (®12) 15 Ind Gas 425 (426) (DB) (Bang). 

[5] Joint family consisting of father A and bis sons 
B and G — G taking mortgage in his name in 1912 — G 
disappearing and A obtaining decree as manager — Cer- 
tain moneys realised towards decree and deposited into 
Court — &s widow bringing suit against B for mere 
declaration that moneys belonged to her as mortgage 
was self-acquired property of 0 : Held, that S. 214 did 
not apply as plaintifi had not claimed any personal 
relief against mortgagor or defendant B. (Vol 20) 1933 
Mad 503 (506). 

[6] The heir of a Chinese Buddhist who dies intestate 
cannot be compelled to obtain a grant of letters of 
administration or a succession certificate before asking 
the Court to grant them a mortgage decree, (Vol 21) 
1934 Bang 369 (372) : 12 Hang 690. 

P] To obtain a personal decree on a simple mortgage 
suceegsion certificate is necessary. (’06) 29 Mad 77 
(80) (DB) * (’04) 28 Bom 630 (635) (DB). 

5. Assignees of debt. — [1] Where an assignee 
from the decree-holder seeks to execute the decree he 
does not claim to execute it as the heir of the deceased 
decree-holder but under tbe assignment or conveyance 
from the decree- holder and this section has no applica- 
tion to euoh cases (Vol 12) 1925 Pat 591 (593) (DB). 

[2] The succession certificate procedure is obligatory 
on any person claiming debts or debt, the property of 
deceased not only by succession but under any title 
whatsoever. An assignee from the deceased’s If gal re- 
presentative is not exempt. (Vol 8) 1921 Mad 168 (169): 
44 Mad 499 (FB) ^ (Vol 7) 1920 All 185 (187) : 42 All 
549 (DB). 

[3] Suit by assignee of a promissory note from an 
undivided son of payee based on the ground that assi- 
gnee is a holder in due course-- Debt not really exis- 
ting — S. 4 does not apply and no succession certificate 
is necessary. (Vol 3) 1916 Mad 1164 (1164) (DB). 

[4] Assignee from a succession certificate holder is 
entitled to sue and obtain a decree for the recovery of a 
debt due to the estate of the deceased without producing 
a succession certificate. (Vol 6) 1919 Mad 879 (879): 42 
Mad 130 (DB) ^ (Vol 1) 1914 All 129 (131) : 36 All 21 
(DB). (Certificate-holder assigning debt and handing 
over the certificate as well to the assignee — Assignment 
is Valid and assignee can sue for recovery of debt ) 

[See however (1913) 35 All 74 (77, 78) (DB). 
(Assignee of holder of succession certificate cannot sue 
for recovery of debt assigned to him )] 

6. Persons who have obtained probate. — [1] 
Where probate or letters of administration have been 
obtained with regard to estate of deceased, succession 
certificate is not necessary under Sf 4 to entitle person 
to sue. (Vol 3) 1916 Cal 248 (248) (DB). 

[2] Whole of self-acquired property bequeathed in 

f^our of widow constituting her residuary legatee 

Widow granted probate — -She is entitled as executrix to 
deceased. (Vol 20) 1933 Lah 

740 (740) (DB). 

7. Debt** — Meaning of.— [1] A debt is a sum of 
money payable at present or in fnture by reason of a 


present obligation. (’09) 36 Cal 936 (938, 939) (FBJ. 
(Debt existing daring lifetime of creditor but becoming 
payable after his death — Heirs cannot obtain decree 
without succession certificate ) i^(Vol 24) 1937 Cal 423 
(424) (DB) ^ (Vol 20) 1933 Gal 841 (851): 60 Gal 
(1883) 11 Q B D 518 (527), v. Sknton, 

[2] A policy of insurance comes within the definition 
of ‘debt’. (Vol 29) 1942 Pesh 42 (4B). (Especially 
where the policy is for a definite sum.) (Vol 14) 1927 
Mad 359 (359) : 50 Mad 412 (DB). (Insurance money 
payable after death is a debt within the meaning of S. 4 
of Act 7 of 1889 (corresponding to S. 214 of this Act).) 

[See however (Vol 3) 1916 Cal 475 (476) (DB). 
(Insurance policy, unless amount due is ascertained 
in lifetime of assured, is not debt within Act,)] 

[3] Ob'iter* — A mortgage is not a debt within the 
meaning of S. 214. (Vol 25) 1938 Cal 714 (717) ; I L R 
(1939) 1 Cal 21 (DB). 

[4] Wrongful removal of tenant’s crops by landlord 
— Suit by heirs of tenant for value is not a claim in 
respect of a “debt.” (Vol 11) 1924 Rang 139 (139). 

[5] Maintenance to be paid to B and her daughter P 
during their lifetime and after the death of both to the 
male issue of P — P predeceasing R — E suing for arrears 
of maintenance : Held that arrears upto the death ot 
P was not a “debt” due to P as the grant could not bo 
construed to mean that it was to the two ladies to the 
extent of one-half share in favour of each. (’13) IT 
Cal L Jour 87 (92) (DB). 

8. Sub-section (2), — [1] The words “land used for 
agricultural purposes’ in S. 4 of Act VII of 1889 
(now S. 214 of this Act) govern the words “rent, re- 
venue or profits” that precede them. (Vol 5) 1918 Gal 
794 (794) (DB). (Suit for arrears of rent in respect ot 
homestead land — Heirs suing for recovery must pro- 
duce succession certificate.) 

[2] A decree for rent not for agricultural lard is a debt 
within the meaning of S 214. (Yol 30) 1943 Pesh 42- 
(43) (DB). 

[3] Lease by owner of impartible estate granting 
lessee the right 'to propogate lac on certain kinds of 
trees— Lease not conferring any right to land — Rent 
payable under the lease is not rent payable in respect 
of land used for agricultural purposes. (Vol 30) 1943 
Pat 107 (10i<) : 21 Pat 849 (DB). 

[4] Lease back of mortgaged lands to mortgagor in 
consideration of his paying a yearly sum as profits ol 
land to the mortgagee ; Held^ that the payment was 
in the nature of rent to the mortgagee. (Vol 24) 1937 
Pat 617 (618) (DB). (Succession certificate not necessary 
to institute suit for recovery of the money. ) 

[5] Decree for rent — Deposit of the amount under 
decree after the death of decree holder — U is still rent 
and the heir of the deceased can withdraw it without 
succession certificate, (’13) 18 Ind Gas 495 (495) (DB) 


Debtor is not under any legal obligation to pay his debt 
to any person without a succession certificate. (’21) 64 
Ind Gas 385 (386) (DB) (Lah). 

[2] The phrase “his debt” in the section refers to 
the whole of the debt due by the debtor to the deceased 
and not a portion of that. (1911) 33 All 327 (331) (DB). 

10. Effects of the deceased.- [1] Section 4 of 
the Succession Certificate Act (YII of 1889) makes a 
certificate necessary only in respsot of the debt due to 
the deceased person. (*09) 9 Cal L Jour 331 (334) (DB), 
_ [2] Debt in favour of K and M^M dying K obtain- 
impleading M’s heir as defendant ; Held 
that Ms heir cannot have a succession certificate as 
the debt after the decree had become a judgment-debt 
m favour of K, (Yol 10) 1923 All 265 (266) (DB). 
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[8] One 0 d’ad leaving a widow M who took out a 
-guocessiou certificate in respect of his property — On 
M’s death, three nephews of G applied for a succession 
certificate in respect of the debts and securities payable 
to the estate of 0— Debts accruing due long after G’s 
death during M's lifetime — M entitled to them only in 
her capacity as a limited owner : Held, that the debt 
payable to the widow was to be treated as a debt really 
due, if not to the deceased personally at any rate to the 
estate of the deceased full owner, (’ll) 15 Cal W N 
1018 (1020) (DB), 

[4] Interest accruing afeer the death of deceased 
forms part of the deb6 due to the deceased. (Vol 25) 
1938 Pesh 1 {2} (DB). 

[5] A and D bringing salt to recover money due to 
them as partners on a partnership account — A dying be- 
fore decree— D who claimed to be the adopted son of A 
brought on record and suit decreed — Decree set aside 
in appeal and suit dismissed on the ground that D was 
not the adopted son o! A or his representative and there- 
fore was not entitled to recover deceased A^s interest 
without production of a succession ccrtific^ite : Held, 
that the decree that may be passed in this case was not 
a decree against the debtor of a deceased person but 
was a decree against the debtor of the partnership con- 
cern and therefore no succession certificate was neces- 
sary. (’98) 20 All 365 (366) (DB). 

[6] Proceeding to recover provident fund after deposi- 
tor’s death-— Parties need not produce succession certifi- 
cate as the sum vests in them on depositor’s death, 
(Vol 27) 1940 Mad 590 (591) (DB). 

[7] Widow of insured applying for succession certifi- 
cate in respect of the money payable by the Insurance 
Oompany: Held that no succession certificate was neces- 
sary as the applicant was not entitled to the money as 
part of the effects of the deceased as it did not form 
part of the deceased’s estate. (Vol 4) 1917 Mad 936 (936) 
(DB), 

[But see (1912) 35 Mad 162 (167) (DB). (Insurance 
money falling due on the death of the insured is a part 
of the deceased’s estate.)] 

[8] Note executed in favour of the firm— One of the 
members dying during pendency of suit — Legal re- 
presentative who is added as plaintiff need not produce 
any succession certificate, (Vol 5) 1918 Cal 908 (909) 
(DB). 

[See however (’94) 17 Mad 108 (117) (DB). (A 
surviving partner can sue alone for the recovery of a 
partnership debt without a succession certificate. The 
suit can also be by the surviving partner conjointly with 
the heir of the deceased partner. But in such a case 
certificate of heirship would be necessary unless it ap- 
pears that the debt is a oo-parcenary debt.)] 

[9] Money due to deceased holder of an impartible 
©state does not form part of “the effects of the deceased” 
but is in the nature of a family debt and as such can 
be recovered by the successor without a succession certi- 
ficate as in the case of an ordinary joint Hindu family 
governed by Mitakshara. (’ll) 38 Cal 182(185,187) 
(DB). 

[But see (Vol 30} 1943 Fat 107 (108) ; 21 Pat 849. 
(Impartible estate — Income of estate accrued 4ue to the 
last holder is not an accretion to the estate but is the 
separate property of the last holder.) (’07) 30 Mad 
464 (468) (DB), (A successor to an impartible estate is 
not a joint owner of the money due before his successor’s 
death and derives his right to the debts only on the 
death of Ms predecessor.* He claims them as the effects 
of Ms late predecessor and therefore succession certifi- 
cate is necessary.)] 

[10] Security for good conduct deposited with the 


employer is a debt duo to the employee or his estate 
within the meaning of S. 214. (Vol 26) 1939 Pat 688 

(683) (DB). 

U. Suits filed without succession certificate.— 

[1] Production of a succ3ssioq certificate is not a con- 
dition precedent to the maintenance of the suit. (’93) 
16 M^.d 454 (454) (DB). {Application to sue as pauper 
can be entertained without succession certificate.) 
(Vol 22) 1935 Cal 158 (169, 160): 61 Gal 1081 (DB). (An 
executor can institute a suit before ha obtains probata— 
But he will be entitled to decree only if ha produces the 
probate before the passing of final decree )*l9(Yol 5) 1918 
Pat. 295 (295) ; 3 Pat L J 160 (DB ) (Heir of creditor 
can maintain suit without a succession certificate.) 

[2] Saetion 4 of Act VII [7] of 1889 (S, 214 of this 
Act) only prohibits the Court from passing a decree or 
eiiecution of a deereo against a debtor of the deceased 
without the person claiming the same pcoduoiog a suc- 
ceSbion certificate. The claimant should be allowed lea- 
sonable time for produeing the document. (’02) 24 All 
138 (142) (DB)T-(Vol 26) 1939 Bom 188 (193) : I L B 
(1939) Bom 232 (DB). (Final decree in the abse^ca of 
certificate cannot be passed.)»I«(VoI 22) 1935 Cal 158 (159, 
160): 61 Gal 1081 (DB)*&- Vol 5) 1918 Pat 295 (296 );3 Pat 
L Jour 160 (DBj ^ (’35) 16 Pat L Tim 99 (100). 

[3] Succession certificate can be produced at anytime 
before the decree is made. (1909) 9 Cal L Jour SBl 
(336) {DB)>I‘(Vol 28) 1939 Bom 188 (193) : ILR (1939) 
Bom 232 (DB) ^ (Voi 20) 1933 Cal 841 (851) ; 60 Gai 
1135. 

[4] Court passing judgment but decree postponed till 
production of certificate. Procedure though undesira- 
ble, was not illegal (Vol 7) 1920 Nag 148 (149). 

[5] Where a suit ia filed without a succession certifi- 
cate the proper order to pass is to direct its produo l/ion 
before decree. (Vol 1) 1914 Mad 58 (58). (Passing decree 
making its executability conditional upon production 
of succession certificate is bad.) 

[See however (Vol 24) 1937 Rang 470 (470) : 1937 
Rang L R 396. (An appellate Court can pass provi- 
sional decree allowing production of succession certifi- 
cate within reasonable time.)] 

[6] The Court should not dismiss a suit for non- 
production of succession certificate but must give time 
for its production. (Vol 3) 1916 Mad 1164 (1164) (DB), 
•J-^VollS) 1931Nagl81(181):27NagLR 152. (If there is 
failure even after time is gran ed — Court can pronounce 
judgment under 0. 17, R. 3, Civil P.C.)»J«iVol7) 1920 AU 
223 (22^)^(VqI 3) 1916 Oal 248 (248) (DB). 

12. Production of certificate at the time of 
appeal,— .[1] Trial Court not giving time for produc- 
tion— Production at hearing of first appeal— .Certificate 
should be admitted, (Voi 10) 1923 Lab 597 (597). 

[2] Party failing to produce succession certificate in 
the Court of first instance — Appellate Court should give 
him opportunity to produce it on paymenH of cost. 
(Vol 2) 1915 Cal 887 (838) (DB). 

[3] Objection taken for first time in appeal about 
non -production of succession certificate — S(uit ought not 
to be dismissed — Opportunity should be given to pro- 
duce it. (Vol 11) 1924 Pat 525 (526) (DB)*J« (Vol 21) 
1934 All 296 (297), (The appellate Court can accept a 
certificate where objection as to its non-pcoduotion was 
taken for the first time in appeal.) 

[4] Certificate not obtained m time granted by trial 
Court and hence suit dismissed — Certificate obtained at 
appellate stage — Plaintiff cannot claim retrospective 
effect. (Vol 14) 1927 All 227 (228): 49 AU 1 (DB). 

13. Decree passed wiihout certificate, — [1] Omis- 
sion to obtain succession certificate does not render the 
decree hullity. (Vol 27) 1940 Bond 285 (286) ; I L R 
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Efiect on certiOcate of 216. (l) k grant of probate or letters of administration in respect of 
subsequent probate or let- aji estate shall be deemed to supersede any certificate previously granted 
ters o! admimstration. under Part X or under the Succession Certificate Act, 1889, or Bombay 
Eegolation No. YIII of 1827, in respect of any debts or securities included in the estate. 

( 2 ) When at the time of the grant of the probate or letters any suit or other proceeding 
instituted by the holder of any such certificate regarding any such debt or security is pending, the 
person to whom the grant is made shall, on applying to the Court in which the suit or proceeding 
is pending, be entitled to take the place of the holder of the certificate in the suit or proceeding ; 

Provided that, when any certificate is superseded under this section, all payments made to 
the holder of such certificate in ignorance of such supersession shall be held good against claims 
under the probate or letters of administration, 

[Probate and Administration Ac^, 1381 — S. 152 ; Succession Certificate Act, 1389 — S. 21.] 

Grantee of probata or • 216. After any grant of probate or letters of administration, no 
administration alone to other than the person to whom the same may have been grantbd shall' 
sue, etc., until same revo- have power to sue or prosecute any suit, or otherwise act as representative 
of the deceased, throughout the Province in which the same may have 
been granted, until such probate or letters of administration has or have been recalled or revoked, 
[1865 — S. 260 ; Probate and Administration Act, 1881 — S. 82.] 


Section 214 — Note 13 (conid ) 

(1940) Bom 514 (DB). ^ (’35) 16 Pat L Tim 99 (100). 
(Will not make the decree wholly void.) 

[2] Decree granted in disregard of the provisions of 
S. 214— Executing Court has no jurisdiction to enter- 
tain an objection that the decree is a nullity. (Vol 32) 
1945 All 400 (401) : ILB (1945) All 914 (DB). 

14. Bar of execution. — [1] Where a person suc- 
ceeding as heir to a deceased person applies to execute 
a decree obtaired by the deceased, he has to produce a 
succession certificate as required by S. 214 (b), Succession 
Act. (’41) 22 Pat L Tim 945 (946) (DB). (Decree 
obtained by father of applicant for execution against 
father of non-applicant — Execution cannot be pro- 
ceeded with until the applicant obtains succession certi- 
ficate )'l<(Yol 25) 1938 Cal 445 (445). (Post-master Gene- 
ral holding cash certificate in the name of R — Heirs 
of E not getting a valid transfer of them on E’s death 
—Decree against JEV assets in the hands of heirs sought 
to be executed by attaching cash oertificates—HclcJ that 
in view of S, 214 (b), the Court ought not to have pro- 
ceeded to execute it against the cash certificateB*3&(Vol 
19) 1932 Bom 516 (518, 519) (DB). (Decree obtained by 
a person trading himself as a firm or in an assumed or 
trading name — His son cannot execute the decree 
without a succession certificate.) 

[2] Section 214 (1) (b) only bars the institution of exe- 
cution proceedings by a person claiming on succession and 
does not bar the continuance of the procceedings which 
had been instituted by the original decree-holder. 
(Yol 23) 1936 Pesh 17 (18)'5<(Yol 7) 1920 Cal 580 (580). 

[But see (Yol 25) 1938 Nag 528 (528) : I L E (1940) 
Hag 198 (D B), (Death of decree-holder pending execu- 
tion — supplying for being substituted in decree- 
holder’^s place and for proceeding with the execution ; 
Si&ld that succession certificate was necessary.)] 

[3] The application for execution s gainst the debtor 
under S. 214 (1) (b) must be one for the payment of 
his debt. (Yol 22) 1935 All 897 (898) (D B). (Personal 
^medy under mortgage deed barred long before suit — 
Decree can be only for sale of mortgage property — Ap- 
plication for execution of the decree is not an applica- 
tion to obtain an order for payment and therefore no 
Bucoession certificate is necessary.) 

, [4] Decree for rent not for agricultural land —’Succes- 
8ion certificate is necessary for executiug the* decree. 
(Yol 30) 1943 Pesh 42 (43) (D B), 


15. Waiver of certificate. — [1] Necessity for 
obtaining certificate cannot be waived by the parties. 
(Yok27) 1940 Bom 285 (286) : I L E (1940) Bom 514 
(D B). 

16. Powers of Court trying the claims. — [1] 
It is doubtful whether a Court trying a claim based on 
a grant is entitled to go behind the grant. (Yol 27) 1940 
Cal 24 (26) (D B). 

Section 216 — Note 1 

[1] Per Wallis C. J, — The section is not confined to 
Hindus but applies to all. (Yoi 3) 1916 Mad 720 (722) S 
39 Mad 365 (D B). 

[2] All that the section provides is that until the 
grant is recalled or revoked, no other person will have 
the right to act as the representative of the deceased. 
But the right to represent the estate for the purposes 
specified in the section is not the same as the right to 
deal with the benefical interest in the estate. The 
moment the administration is completed the purpose ol 
the grant will have been fulfilled and the adminibtrator 
would virtually become functus offido. Thereupan the 
grant would stand revoked in effect if not by a foi mal 
order of the Court. (Vol 25) 1938 Cal 714 (719, 720) : 
I L E (1939) 1 Cal 21 (D B). 

[3] Section 82, Probate and Admimstration Act (now 
S. 216 of this Act) shows that it is only the executors 
who have obtained probate that can act as representa- 
tives and so an executor who renounces or refuses or is 
unable to act should be regarded as if he had never 
been appointed. (1900) 27 Cal 683 (688) (D B). 

[4] The effect of the provisions contained in S. 4 and 
S. 82, Probate and Administration Act (Ss. 211 and 21G 
of this Act) is that the executor or administrator by 
virtue of his office takes an estate m the property of ihe 
deceased and a legal character is vested in him. (Vol 8) 
1921 Pat 313 (314) (D B). 

*'[5] Executor has only a right of retainer and no 
charge on properties not in his possession which one 
time formed part of the estate. (Yoi 3) 1916 Mad 720 
(723) : 39 Mad 365 (D B). 

[6] No one but an executor is competent to prosecute 
a suit as representative of the deceased. (Yol 7) 1920 
Pat 159 (160) (Case decided under S, 89, Probate and 
Administration Act corresponding to this section.) ® 
(vol 5) 1918 Mad 526 (528) (D B). (Estate of testator 
vesting in executors after his death under S. 4, Probate 
and Administration Act— Validity of will not challenged 
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PART IX. 

Probate, Letters of Administration and Administration of Assets of Deceased. 
211. Save as otherwise provided by this Act or by any other law for the time being in force, 
I p .f grants of probate and letters of administration with the will annexed 

pp ica ion 0 ai . administration of the assets of the deceased in cases of intestate 

succession shall be made or carried out, as the case may be, in accordance with the provisions of 
this Part. 

[1865— S. 2 ; Probate and Administration Act, 1881 — Ss. 2, 150.] 

OHAPTBR L . 

Of Grant of Probate and Letters of Adaiinistration. 

21S. (l) lithe deceased has died intestate and was a Hinduj 
Muhammadan, Buddhist, Sikh or Jaina or an exempted person, adminis- 
tration of his estate may be granted to any person who, according to tha 
rules for the distribution of the estate applicable in the case of such decea- 
sed, w^ouid be entitled to the whole or any part of such deceased’s estate. 
f2) When several such persons apply for such administration, it shall be io the discretion of 
the Court to grant it to any one or more of them. 

(3) When no such person applies, it may be granted to a creditor of the deceased. 

[Probate and Administration Act, 1881— S. 28] 


To whom administra- 
tion may be granted, 
where deceased is a Hindu, 
Mubammadan, Buddhist, 
Sikb, Jaina or exempted 
person. 


Section 216 — Note 1 (contd ) 
and right by way of survivorship not claimed by plain- 
tiff Executors and not plaintiff, held are entitled to 

sue a debtor of the estate.) 

[7] A by will leaving all his movables and debts due 
to P his daughter — P appointed executor under the 
will obtaining probate — P with the permission of R 
instituting suit on a pro-note: Held that her suit wag 
maintainable as it was instituted with the permission 
of the executor. (Vol 20) 1933 Lah 805 (806) (D B), 
{Held also that shs could not realise tha money till she 
obtained tha necessary succession certificate.) 

[8] Letters of administration obtained by the widow 
of deceased testator — G who in a previous suit obtain- 
ed declaration that be was entitled as legatee to a four 
annas share of the rent suing to recover the share of 
the rent from a tenant of the deceased — Objection to 
suit on the ground that the widow who had obtained 
letters of administration alone can sue— All the legatees 
under the will pro forma defendants in both suits— 
Held that G's suit was maintainable. {’12} 15 Ind 
Gas 542 (543) (D B) (Cal). 

[9] Decree for redemption in favour of R who had 
obtained probate of the will of the deceased K — Probate 
subsequently revoked on the ground that K was not of 
sound disposing mind when he executed the will : 
Held that the decree passed in favour of H was not 
null and void as against the representatives of Z. 
(Vol 18) 1931 Rang 283 (285) ; 9 Rang 360 (D B). 

[10] General grant continues in force till probate or 
letters of administration have been recalled or revok- 
ed by Probata Court on grounds mentioned in S. 263. 
(Yol 8) 1921 Cal 292 (293) (D B). 

Section 217 — Note 1 

[1] Difference between application for probate of 
will and application for letters of administration — On 
an intestacy, letters of administration are an expensive 
luxury. In a will they are an absolute necessity and 
until probate is taken out or letters of administration 
granted effect cannot be given to the terms of the will. 
(Yol 24) 1337 Cal 595 (596) *. I L R (1938) 1 Cal 76 
ID B). 

[2] Distinction between case of letters of administra- 
tion granted on intestacy and the case of probate or 
letters of administration with will annexed — In the 
former case, tha deceased having died intestate, his 
estate has to be distributed by an administrator in accor- 


dance with such rules of succession as may apply to 
the particular individual. In the other cases, the estate 
has to be distributed in accordance with the wishes of 
the deceased contained in his will (Vol 18) 1931 Lah 
310 (Sll) : 12 Lab 584 (D B). 

[3] An application for probate or letters of adminis- 
tration is in the nature of an application for permission 
to perform the duty created by the will or for recogni- 
tion as a testamentary trustee and the right to apply 
continues so long as the object of the trust or any part 
of'the trust, if really created, remains to be executed. 
(Yol 24) 1937 Cal 595 (589) : I L R (1938) 1 Cal 75 
(D B). 

[4] In con'sidering applications for letters of 
administration in case of intestate succession, it is 
the duty of tha Court in granting letters to consi- 
der whether the estate had or had not been fully 
administered. But this principle has no application 
where it is absolutely necessary for the legatees or per- 
sons claiming through them to have their title establish- 
ed under the will by proving the will. (Vol 24) 1937 
Gal 595 (600) : I L E (1938) 1 Cal 75 (D B). 

[5] Probate — Grant of — No debts due by or to 
testator— Legatees in possession according to will— Still 
probate should be granted— But if estate had been ad- 
ministered letters need not be granted. (Vol 15) 1928 Cal 
277 (278) (D B). 

Lwiitaiion. 

[6] Application for probate or for letters of adminis- 
tration with the will annexed (as well as applications for- 
revocation of probate or letters of administration) are 
noi governed by the law of limitation. (Yol 24) 1937 Ca! 
595 (598) MLR (1938) 1 Cal 75 (D B). (Long delay in 
making the application is no doubt a circumstance which 
may be taken into account in determining the genuine** 
ness of the will.) 

SECTION 218 — SYNOPSIS 

1. Scope and applicability. 

2. ^‘Hindu.’* 

3. *‘Would be ... . deceased’s estate.^* 

4. Administration of portion of estate, 

5. Joint Hindu family property, 

6. Discretion of Court, 

7. Rival claimants : sub-section (2). 

8. Question of title: 

9. Res judicata. 

10, '‘Creditor”; suh-section (3). 



7792 


[THE IKDIAN] SUCCESSION ACT, 1925 


[S 218 N 1-7] 


Section 218 (contd,) 

1, Scope and applicability.— [1] Where there is 
no intestacy, grant of letters of administration ia not 
justified. (’09) 9 Cal L Jour 576 (577) (D B). (Case 
under S. 23, Probate and Administration Act, 1881 — 
Gift of maintenance It is not necessarily only a life- 
ostate and therefore, there is no intestacy necessarily.) 

[2] Dispute regarding ownership or anoeession which 
can foe settled by regular suit — Letters should not be 
granted. (Vol 6) 1919 Lab 369 (371)'5* (Vol 4) 1917 Lah 
442 (442). 

[S] No grant of letters of administration is necessary 
in case where deceased leaves no debts or there is no 
difficulty in collecting the assets. (’21) 64 Ind Gas 61 
(62) (DB) (Cal). 

[4] Where there is no estate to be adminisfared 
letters of administration cannot be granted. (1918) 1? 
Cal L Jour 66 (69, 70) (DB). 

“ [5] Where the object of the litigation appears to be 
not to administer the estate left upon the death of the 
deceased but merely to obtain a declaration of heirship 
so as to fortify the position of the successful party in a 
regular suit that may be filed letters of administration 
ought not to be granted. (’18) 17 Gal L Jour 65 (66) 
(DB).( (’09) 9 Cal L Jour 16 (DB), Foil) 

[6] Buddhist heir need not take outletters of admini- 
stration to sue as representative of deceased mortgagee 
if he takes out succession certificate, (Vol 10) 1923 
Bang 74 (74) (DB). 

[7] No letters of administration should be issued to 
Administrator* General except on application of that 
officer or of any of parties. (Vol 3) 1916 Low Bar 12 
(16) : 8 Low Bur Eul 404 (DB). 

2. “Hindu. ”—[1] European lady becoming Hindu 
and renouncing ' her religion — Marriage with Hindu 
according to Vedic rites — Htisband entitled to letters 
even though will by her is invalid. (Vol 16) 1928 Mad 
1279 (1284) ; 62 Mad 160. 

3. “Would be , , . . deceased’s estate.”— When 
the deceased died intestate and was a Hindu, the party 
whose grant of administration has been called in must 
satisfy the Court that a grant can be made to him 
under S. 218, that he is the person entitled to the 
deceased’s estate or any part of it. (Vol 17) 1930 Mad 
915 (918) : 64 Mad 462 (DB).' 

[2] Letters of administration to the estate of deceased 
dying intestate — A Court ought never to grant letters 
of administration without having good prima fade 
evidence that the applicant has such an interest in the 
estate of the deceased as would entitle him to grant of 
letters. A person wjbo satisfies the Court that he is the 
heir or one of the heirs of the deceased, has such an 
interest. (Vol 2) 1916 All 172 (174) : 37 All 380 (DB). 

Deceased's estate. 

[8] Person who claims to succeed by survivorship 
©annot be granted letters of administration, for in 
that case the deceased leaves no estate, (Vol 10) 1923 
Pat 96 (96) (DB) ^ (Vol 16) 1929 Bang 99 (102) ; 7 
Bang 39 (DB). 

[4] A mohunt is not the owner of the property of 
a mutt and on his death a person claiming to be his 
successor in office cannot apply under Act V of 1881 for 
letters of administration in respect of mutt property 
especially where there are no assets to be administered. 
(’18) 17 Cal L Jour 66 (66) (DB). ((’12) 16 C W N 798 
(DB), Foil) 

[6] Applicant entitled to inherit — No rival applica- 
tion— Applicant entitled to grant. (Vol 7) 1920 Pat 843 
(849) : 6 Pat L Jour 107 (DB), 

[6] Applicant entitled to be appointed administrator 
E ho has beneficial interest in deceased's estate. (Vol 

mi9 Lah 869 (371), ^ 


4. Administration of portion of estate There 

is no provision in the Act for granting letters of 
administration in respect of only a part of the testator’s 
estate. (Vol 5) 1918 Pat 673 (674) : 3 Pat L Jour 495 
(DB). 

[2] Case under Probate and Administration Act — 
Administration of a portion of estate: Held that S. 23, 
Probate and Administration Act, 1881, contemplated 
the grant of administration of the whole estate and not 
of a portion — It would lead to great inconvenience to 
grant separate letters of administration for separate 
portions of one estate to all the various heirs of the 
deceased. Exceptions might under cei^tain oircumstanoes 
be made under S. 42. (’09) 9 Cal L Jour 676 (578) 
(DB). 

[3] In granting letters to administer the estate of a 
deceased person a limited grant of letters should not be 
awarded to the attorney of an absent sharer if a sharer 
who is entitled to as much as absent sharer ia within 
the province and is willing to administer the estate. 
(Vol 2) 1915 Low Bur 126 (128). 

5. Joint Hindu family property.— [1] In Bombay 
letters of administration are always granted in respect 
of Hindu undivided family property, (Vol 23) 1936 
Bom 191 (193) (DB). 

[2] Coparcener cannot oppose or make application lor 
letters of administration (Vol 11) 1924 Sang 329 (331). 

[3] Hindu widow entitled to letters of administra- 
tion in preference to reversioner. (’21) 64 Ind Cas 61 
(62) (DB) (Oal). 

6. Discretion of Court, — [1] In exe''oi3ing the 
discretion under sub s. (2) the Court at all times prefers 
a sole administrator to a joint administrator and it is 
only when the circumstances aro suffioiently strong 
that it will be induced to exercise its discretion in 
favour of joint grant. (Vol 16) 1929 Bom 397 (397) 
^ (Vol 10) 1923 Pat 348 (350) ; 2 Pat 608 (DB). 

[2] Even though grant of letters may be refused, 
probate cannot be refused at the discretion of the Court. 
(Vol 17) 1930 Sind 91 (93) (DB). 

[3] Case under Act V [5] of 1881, Ss. 23 and 41 — 
Where the applicant is legally entitled to the letters of 
administration, the Court has no power to order that 
another person, who had no present interest in the 
estate, should be associated with the applicant in the 
grant. (’94) 21 Gal 164 (168) (DB). 

7. Rival claimants : sub-s. (2). — [1] Prima 
facie, where there are a number of rival claimants, 
and the claim of one of the rivals is admitted by the other 
claimants, and the applicant for letters of administra- 
tion whose claim is admitted is a fit and proper person 
to be granted letters, in the normal course, letters of 
administration will be granted to him, and ii is un- 
necessary to consider the status of the other rival 
claimants. But where, as between the rival olaimanta 
inter se, the claim of none of the claimants ia admitted 
by the other claimants, it is incumbent upon the Court 
to determine the status of the applicant before letters 
are issued to him. (Vol 22) 1935 Rang 64 (65) : 12 
Bang 629 (DBj^tlVol 6) 1919 Low Bur 141 (115) : 9 
Low Bur Bui 174 (DB). 

[2] Where two persons apply for letters of adminis- 
tration to the estate of a deceased person, and the 
status of one of the applicants to so apply is disputed 
while the other ia entitled to a portion of the estate the 
correct procedure for the Court is to ignore the question 
of status and grant the letters of administration to the 
applicant entitled to a part of the estate,. (Vol 7) 1920 
Low Bur 60 (61) (DB). 

[3] Bival claimants — Burmese Buddhist dying intes- 
tate — Contest between sister and minor alleged to be 
adopted — Held that sister was prima fade entitled to 
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2i9e If the deceased has died intestate and was not a person belonging to any of the ckasss 
Whete deceased is not J^eferred to in section 218 , those who are connected with him, either by 
a Hinda, Muhammadan, marriage or by consanguinity, are entitled to obtain letters of administra* 
Buddhist, Sikh, Jaina or tion of his estate and effects in the order and according to the rules herein- 
esempted person. Stated, namely : — 

(a) If the deceased has left a widow, administration shall be granted to th© widow, unless 
the Court sees cause to exclude her, either on the ground of some personal disqualification, or 
because she has no interest in the estate of the deceased. 


Section 218 — Note 7 (contd.) 

letters oi administration. -(Yol 5) 1918 Low Bur 63 (64) 

(DB). 

[4] Wife living apart for 8 years but not guilty of 
’aiij misconduct and rendering wifely duties— She is 
entitled to letters of administration in preference to 
grandson (Vol 10) 1923 Bang 150 (151) (DB). 

[5] Where upon the granting of letters of ad- 
ministration to the step-children, an appeal was filed 
by the objector on the ground that she was the adopted 
daughter of the deceased : Held, that as the step- 
children, in any case, were entitled to a small fraction 
of the estate, they were entitled to apply for letters of 
administration and that if the objector wanted to get 
letters of administration, she must apply for the same 
and prove that she is the adopted daughter and then 
she would have preferential right. But if she fails 
to do so, letters of administration should be given to the 
step-children. (Vol 22) 1935 Kang 280 (281) (DB). 

[6] Application for letters of administration filed by 
A and B, proved to have been duly adopted by deceased 
— Application opposed by C also claiming to have been 
adopted— Court should grant letters to A and B, with- 
out deciding question of C*s adoption as A and B 
together are entitled to a larger share than 0 and are 
therefore to be preferred to C. (Vol 23) 1936 Kang 239 
(240) (DB). 

[7] Letters of administration should be granted to 
mother and daughter in preference to eldest son when 
she is trustee and other beneficiaries desire it. (Vol 1) 
1914 Low Bur 201 (202) *. 7 Low Bur Kul 362 (DB). 

[8] A husband pnma facie is entitled to letters of 
administration to his wife’s estate but where his status 
as such or his fitness to administer the estate are 
challenged, the Court must determine those issues. 
<Vol 22) 1935 Rang 54 (55) ; l^Eang 629 (DB). 

[9] Conflict of unequal interests between applicants 
for letters of administration— It should be granted to 
applicant having greatest interest. (Vol 5) 1918 Low 
Bar 13 (14) (DB)„ 

8, Question of title. — [1] It is not the practice 
of the Court in its testamentary and intestate jurisdic- 
tion to go into questions of title. (1913) 17 Cal W N 613 
(615). 

{See (Vol 25) 1938 Nag 173 (176) : I L R (1939) Nag 
413 (DB). (Probate Court has no jurisdiction to deter- 
mine questions of title.)] 

[2] The object of proceedings under the Probate and 
Administration Act is to determine only the question 
of representation of the deceased for the purp)se of 
administering the estate, and not for the purpose of 
determining any question of title. (Vol 5) 1918 Low 
Bur 63 (64) (DB). 

. [3] In proceedings for letters of administration on 
the ground of adoption, if the applicant would be the 
only person entitled to inherit the estate of the deceased 
in case his status as adopted person is proved, the 
Court is perfectly justified in going into the question 
of the adoption of the applicant. (Vol 21) 1934 Bang 
205 (205) (DB). 

[4] Where caveator if he establishes his adoption 
totally excludes applicant from inheriting, question of 


adoption must be gone into unless Court thinks it is 
unnecessary to grant letters to any. (Vol 3) 1916 Upp 
Bar 7 (7) : 2 Upp Bur Rul 101. 

[5] Deceased, Burmese Buddhist — Contest between 
sister and adopted daughter — Court to inquire into 
factum and validity of adoption. (Vol 5j 1918 Low 
Bur 100 (lOl) : 9 Low Bar Eul 163 (DB|„ 

[6] See also under Ss. 273 and 283, 

9, Res judicata. — [1] Eioding as to who is en- 
titled to letters is not nss judicata in suit on title to 
properties, as Court in granting letters considers merely 
question of representation. (Vol 10) 1923 Rang 9 (10) : 
11 Low Bur Rul 331 (DB). ((Vol 5) 191S Lah 185 : 
1918 Pun Re No. 53 (DB) Foil.; (Vol 1) 1914 Bom 
8 : 38 Bom 309 (FB), Dis&enU) (Vol 5) 1918 Low 
Bur 63 (64) (DB). 

[See (Vol 24) 1937 Cal 595 (601) s I L R (1938) 1 
Cal 75 (DB). (Application for letters of administration 
where there is will — Decision in probate Court cannot 
help parties one way or other in contested title suit — 
Grant of probate or letters of administration ia decisive 
only of genuineness of will and of right of grantee to 
represent estate )] 

[2] A dying leaving widow B — On death of B, 0 
claiming as reversioner applying for letters — D, a 
transferee from B, opposing application and denying 
that C was reversouer — Application for letters dis- 
missed as C failed to prove his relationship with A — 
Held that this finding on the question of relationship 
did not operate as res judicata in a subsequent suit by 
C to recover property from D, (1911) 13 Cal L Jour 
547 (556) (DB). 

10. “Creditor” — Sub-s. (3). — Word ‘creditor’ in 
S. 218 (3) includes Muhammadan widow whose dower 
is unpaid but d(oes not iaclude widow’s creditors. (Vol 
28) 1941 Nag 8 j9) ; I L R (1341) Nag 164 (DB), 

[2] Application for letters of administration by cre- 
ditor of deceased — Estate left insolvent — Grant of 
letters of administration ordered, (1911) 15 Cal W N 
350 (350). 

Section 219— Note I 

Clause (a)' 

[1] The word “adultery” in 111. (i) to S. 219 (a) has 
not that limited meaning given to the offence of adul- 
tery in the Penal Code. It has the ordinary meaning 
of adultery which ia sexual intercourse of a married 
parson with a person of the other sex, whether married 
or unmarried. (Vol 15) 1928 Mad 797 (797) (D B). 

[2] HcZd, that where a p3r^c3ndieda Christian his 
widow was entitled to the grant of letters of administra- 
tion in preference to deceased’s brother who was a 
Hindu. (Vol 24) 1937 Mad 172 (173) (D B). 

[3] Application for grant of letters of administration 
to father of intestate, passing over widow, alleging 
misoondact against her — Court refus^ed to make grant 
without citing widow. (1889) 14 P D 23 (23), In the 
goods of Middleton* 

Clause (d): 

[4] Under S. 219, Court is not bound to grant joint 
letters of administration to parties entitled in equal 
degree, Prima faciei the Court should lean against 


975 k 976 A, M. 



7794 - 


[THE INDIAN] SUCCESSION ACT, 1925 [S 219 N 1— S 220 N 1] 


Illustrations. 

(i) The widow is a lunatic or hag committed adaltery or has been barred by her mu‘rlag3 setclament of ail 
interest in bei kusband’s estite. There is cause for excladiag her from the administration. 

fiij The widow has married again gin3e the decease of her husband. This is not good cause ror her 
exclusion. 

(b) J( the Judge thinks proper, he may associate any person or parsons with the widow in 
the admmiBkation who would be entitled solely to the administration if there were no widow, 

(c) If there is no widow, or if the Court sees cause to exclude the widow, it shall commit the 
administration to rhe person or persons who would be beneficially entitled to the estate according 
to the rales for the distribution of an intestate’s estate : 

Provided ihat, when the mother of the deceased is one of the class of persons so entitled, she 
shall be solely entitled to administration. 

(d) Those w’ho stand in equal degree of kindred to the deceased are equally entitled to 
administration. 

(e) The husband surviving his wife has the same right of administration of her estate as the 
widow has in respect of the estate of her husband. 

(f) ‘When there is no person connected with the deceased by marriage or consanguinity who 
is entitled to letters of administration and whiling to act, they may be granted to a creditor. 

(g) Where the deceased has left property in British India, letters of administration shall be 
^granted according to the foregoing rules, notwithstanding that he had bis domicile in a country la 
which &be law relating to testate and intestate succession differs from the law of British Indii. 

{Ib65 Sb. 200 to 207.] 


^20. Letters of administration entitle the administrator to all rights belonging tokhe incestate 
Effect of letters of as effectually as if the administration had been granted at the moment after 
administrauon. his death. 

[1865 — S. 191 ; Probaie and Administration Act, 1881 — S 14 ] 


Section 219 — Note 1 (conid.) 

Joint administration. (Yol 28) 1941 Bom 356 (357) 
(D Bl-si ,VoI lOi 1923 Pat 348 (352) : 2 Pat 508 (D B), 
(Son is to be preferied to daughter —In cases of equal 
claimants, Sist :n ticii should be preferred,) 

[5] Iz 13 well t&tablisbed according to the English 
eases that the Court should prefer a sole to a joint 
administration and even where several persons stand in 
the same degree cf kinship to the deceased, it is the 
rule to select one only, the selection being made accor- 
ding to certain recognized principles. The interest of 
the estate which has to be administered and the inte- 
rests of the parties entitled thereto must be primarily 
looked to and, other things being equal, a person with 
business experience and capacity will be preferred to 
one who has none. A son as a rule will be preferred to 
a daughter and where none of the usual tests can be 
applied, the Court frequently appoints the applicant 
who is first in the field. Where the- applicants for 
administration arc quarrelling between themselves and 
are antagonistic to each other, the administration of 
the estate h likely to suffer. As they must act jointly, 
one of them, if obstinate, could defeat the proper ad- 
ministration of the estate. This has also undoubtedly 
been held to be the prac|iC8 in this country where ad- 
ministration has frequently been refused to more than 
one person even where the claimants by reason of 
kinship are equally entitled to it. (Yol 10) 1923 Pat 343 
(350): 2 Pat 508 (D B). 

Clause f/j : 

[6] Under S. 219 (/) before letters of admmist**ation 
can be granted to creditor, it must be shown that there 
is no person connected with deceased by marriage or 
consanguinity who is entitled to letters of administra- 
tion and willing to act. It is not enough if application 
sets out allegation that deceased left no relatives or 
pwoas connected with him by marriage or consangui- 
»%w:ha were entitled to letters of administration and 


willing to act, but it is necessary just as in case of civil 
suit, that evidence should be given m suppi^rt of allega- 
tioas in application. Mere evidence to the effect that 
deceased had no wife or chiideen and was not married 
and that applicani; had known him for 5 or G years is not 
enough. It is necessary for applicant to produce evk 
dence that euquiries have been made in the place where 
father and mother of deceased originally lived v/hich 
would show whether deceased bad any relative still 
surviving. (Yol 21) 1934 All 885 (885) *(D B). 

Section 220 — Note 1 

[1] Grant of letters of Administration does not decide 
any question of title. It merely decides right to ad- 
minister. (Yol 13) 1926 Pat 356 (358) (B B). 

[2] Grant of letters does not vest property of deceas- 
ed in the administrator as from the date of death, though 
for certain purposes the grant may relate back to the 
deatbof the deceased. (1911)34 Mad 395 (397) (D B). 

[3] Although an act done by a party who afterwards 
becomes administrator to the prejudice of the estate, Is 
net made good by subsequent administration yet if the 
act is for the benefit of the estate, the order relates back. 
(1910) 12 Cal L J our 537 (543) (D Bj'J'lYol 23) 1936 
Pat 41 (43) (D B). (An alienation of an estate miids by 
a person prior to the grant of letters of administration 
of such estate to him is not binding on the estate. But 
where the estate was mortgaged prior to the grant by 
such person for the payment of court-fees payable by 
the estate for obtaining letters, the mortgage is valid 
and binding on the estate.) 

[4] It is doubtful whether a Court trying a claim 
baaed on a grant is entitled to go behind the grant. 
(Yol 27) 1940 Cal 24 (26) (D B). 

[5] The fact of a co-widow having obtained letters 
of administration and not having completely adminis^ 
tered the estate can be no bar to the maintenance of a 
partition suit by the other widow. (1904) 8 Oal W N 
658 (661) (D B). 
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Acts not validated 22 i. Letters of administration do not render valid any intermediate acta of 
by administration. administrator tending to the diminution or damage of the intestate’s estate, 

[1865 — S. 192 ; l^robate and Administration Act, *18S1 — S. 15.] 

Probate only to 222. (l) Probate shall be granted only to an executor appointed by the 

appointed executor. 

(2) The appointment may be expressed or by necessary implication. 

lUustTaiwns. 

(i) A wills that C be his executor if B will not. B is appointed executor by impIie^t■on. 

A gives a legacy to H and several legacies to other parsons, among the rest to his daugbter-in-iaw C, 
and adds “but should the withm-named be not living I do constitute and appoint B my whole and sole 
executrix”. G is appointed executrix by implication. 

appoints se'^eral persons executors of his will and codicils and bis nephew residuary legatee, and in 
another codicil are these words,-— “I appoint my nephew my residuary legatee to discharge all lawful demands 
against my will and codicils'signed of difierent dates’b The nephew is appointed an executor by impl cation. 
[1865 — Ss ISi, 182 ; I-^robate and Administration Act, 1881 — Ss. 6, 7.] 


Section 221 —Note 1. 

[1] Section 221 lefers to cases where letters of ad- 
ministration have been granted to the estate of an 
intesiato. (Yol 10) 1923 Cal 1 (3) : 50 Cal 49 (D B) ^ 
(Case under S 15, Probate and Administration Act, 
1881, corresponding to this section.) 

[2] Per San^aran Nair J, : Though a person’s title 
as an adminisiiator does not come into existence until 
the grant of administration, when granted, it relates 
back to the time of the death of the testator and it is 
only the intermediate acts tending to the diminution or 
damage of the intestate’s estate, that are not binding. 
Where the act is done by a party, who afterwards be- 
comes administrator, for the benefit of the estate or to 
fulfil the wishes of the testator, the relation back sub- 
sists and the act Is valid. (1908) 31 Mad 187 (205) 
(D B) ^ (Yol 23) 1936 Pat 41 (43) (0 B), (Where the 
estate is mortgaged prior to the grant by a person for 
obtaining letters of administration, the mortgage is 
valid and binding on the estate.)'!' -(1910)1 12 Cal L Jour 
537 (543) (DB). 

[3] An act done by a party who afterwards becomes 
administrator, to the prejudice of the estate is not made 
good by the subsequent administration for it is only in 
those cases where the act is for the benefit of the estate 
that the relation back exists. Morgan v. Thomas, 8 
Ex. 302, Bel on (Yol 17) 1930 Mad 218(220): 53 Mad 
480 (D B) (Acknowledgment of liability on behalf of 
deceased before obtaining grant of letters, held not 
binding as it tends to the diminution of the estate.) 

SECTION 222— SYNOPSIS. 

1. “Shall be granted”. 

2. Executor appointed by will. 

3. Appointment of executor by implication : Sub- 
S. (2). 

4. Probate of part of will or portion of estate. 

5. Miscellaneous. 

1. “Shall be granted”. — [1] Although the Court 
has discretion to reiuse grant of letters of administra- 
tion, no such discretion is given in regard to an appU- 
eation for probate by a person selected by a testator for 
the administration of his estate. (1898) 20 All 189 
(191). 

[2] The District Judge has no discretion to refuse an 
application for probate by an executor named in the 
will on the ground* that in the opinion of the Judge, he 
is not a fit and proper person to be entrusted with that 
office. (1894) 21 Gal 195 (198) (D B). 

[3] The fact that the testatrix bad no power to dis- 
pose of some or even ail of the property which she pur- 
ported to dispose of is by itself no ground for refusing 
probate. (1894) 18 Bom 749 (750) (D B). [(1883) 12 
Bom 164, mi:\ 

[4] Where there is a statutory law governing the 
grant of probate, it is not open to the Court to re- 


fuse grant to a named execator on the ground of his 
disputiog the will or any other giound not authorised 
by law for the refusal of the giant of probate. (Yol 15) 
1928 Cal 580 (581) (D B). 

2. Executor appointed by will, — [1] Under S. 222, 
no person who has not been named in will either ex- 
pressly or by necessary implication can be granted pro- 
bate of will. (Yol 21) 1934 A4 1053 (1054) (D B). 

[2] Under S. 222 probate can be granted only to an 
executor* appointed by the will and where the probate is 
granted to a universal legatee by mistake the giant it- 
self IS invalid in law and under such an invalid grant 
the universal legatee cannot be constituted an executor 
to exercise any of the powers conferred on executors 
under the Act. (1902) 6 Cal W N 787 (791). 

[3] A mere exhibition of bad temper and levelling 
foolish charges against the man whom the testator baa 
appointed, ought not to be allowed to prevent the testa* 
tor’s nominee from becoming the executor in the ordi- 
nary way. If, after be has taken charge of the estate, 
it can be shown that he is in any way causing waste 
to the estate, no doubt the parties will have ample 
remedy. (Voi 17) 1930 Cal 803 (S04) (D B). 

[4] If there had been an appointment of executor 
either expressly or by necessary implication in the will 
then the person so appointed would by the act of the 
testator be constituted into a legal representative, but if 
no such appointment is made, tbe mere fact that there 
are certain dispositions of propetty and legacies in the 
will has not the effect of making the legatees the legal 
representatives. (Yol 15) 1928 Mad 243 (243). 

[5] Before the applicants are entitled to probata or 
grant of letters of administration they must show that 
they are executors or that under the will the property 
has vested in them, (Yol 10) 1923 Nag 27 (30) (D B). 

[6] If member, without being named, of firm is 
appointed executor, applicant for probate of will must 
show that be was member of firm both at date of will 
and at date of testator’s death. (Yol 12) 1925 Cal 606 
(606). 

3. Appointment of executor by implication : sub- 
s. (2). — [1] Executor by necessary implicat’on is also 
sometimes called executor according to tenor of will, 
Appointiment of such executor is question of construc- 
tion. (Yol 27) 1940 Bern 400 (402, 403). 

[2] There is nothing in the Act wffiieh imposes upon 
a testator an obligation himself to name his executor, 
A testator is not precluded from appointing as his exe- 
cutor such person as some one selected by him may 
name for that purpose. (190^)5 Bom L R 639 (641) 
(DB) ^ (Voi 21) 1934 All 804 (801) : 57 All 235 (DB). 

[3] la Order to conatitnte one an executor according 
to the tenor of the will it must appear on a reasonable 
construction thereof that the testator intended him 
to collect assets and pay his debts, funeral expenses and 
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Persons to whom probate 223. Probate caBunot be granted to any person who is a minor or 
oannot be granted. is of unsound mind ^[noc to any association of individuals unless it is 


Section 222 — Note 3 (contd.) 
legacies and where these rights, powers and duties are 
not conferred he cannot be regarded as an executor by 
necessary implication. (1907) 6 Cal L Jour d53 (460) 
(D B). 

[4] Where a will provided, “I appoint my sons S, R 
and H and on behalf of my minor son, and grandson 
their mothers respectively as executors” — Held that 
the minors were appointed executors by necessary im- 
plication (Vol 15) 1928 Cal 164 (165) (D B). 

[5] Where will stated as follows : “It is devised that 
my nephew X is to discharge debts due by me to 
world” : Heldy that nephew X was appointed executor 
by irupllcation. (Yol 18) 1931 Mad 341 (343, 344) ; 54 
Mad 266 (D B). 

[6] Under the will bulk of property left to deceased’s 
minor daughter — Deceased’s mother appointed as her 
guardian — Mother given full power to spend income, 
but not the principal — Directions that mother should 
feast poor on his death anniversaries — Held that 
mother was not appointed executrix by implication, 
(Vol 14) 1927 Lah 770 (770). 

[7] Where under a will, certain property was left to 
the applicant for probate with a direction that she 
should pay certain debts, held that the direction was 
insufficient to show that for general purposes of admi- 
nistration, applicant should be executrix, (1899) 22 
Mad 345 (346) (D B). (There ought to have been a peti- 
tion for grant of letters). 

[8] The mere fact that a testator has appointed by 
' will his elder son to be trustee of his minor younger son 

in the event of the testator’s death during the younger 
son’s minority, is not sufficient to indicate that the elder 
son was appointed executor of his will. (Vol 1) 1914 
Dow Bur 270 (270) : 7 Low Bur Rul 266 (D B). 

[9] Certain clausa in a will ran as follows : “As to 
the power which I have, I give the same to L and one 
whom he appoints shaircarry on vahivat of property. 
The general power given to L was curtailed by other 
clauses following it — Held that L was not appointed 
executor by the wiU. (Vol 24) 1937 Bom 397 (398). 

4. Probate of part of will or portion of estate.— [1] 
Where a portion of a will has been introduced through 
fraud, or inadvertence, such portion may be rejected 
and probate granted of the remainder if the two are 
severable. (1905) 1 Cal L Jour 109 (113) (DB). 

[2] As regards partial admission of wills to probate 
the law is that when the Court is satisfied that a 
particular clause has been inserted in the will by fraud 
or when a clause has been added without instructions 
of the testator it not having been read over to him pro- 
bate would be granted omitting such a clause but the 
Court cannot even by consent order a passage of the 
will to be expunged which the testator being of sound 
mind intended to form part of it, and therefore the 
will as a whole should be admitted to probate having 
all questions as to disposition to be decided between the 
contestants in a future litigation. (1911) 15 Cal W N 
1014 (1018) (DB), 

[3] Where the contents of a lost will are not comple- 
tely proved, probate can be granted of a portion of a 
will as there is no prohibitory word in the section 
which prohibits the Court from granting a probate for 
the proved portion of the vylh (1899) 26 Cal 634 (636) 
(DBh 

[4] As a general rule, grant of probata should ba 
made for whole estate of deceased person. In certain 
circumstances Court would be justified in limiting grant 
to specific portion of estate but in order to justify that 


circumstances must be special ones. (Vol 18) 1331 Lah 
310 (312) ; 12 Lah 584 (DB). 

[5] The main idea of probate or letters of adminis- 
tration »is that the grant should be of all the property 
to one individual or to two or more jointly and so it is 
not permissible to grant certificate or letters of admi- 
nistration in fraction to two or more persons. (Vol 16) 
1929 Bom 456 (459) (D B). 

[6] See also under Ss. 237, 238 and 248. 

5. Miscellaneous. — [1] Probate and Letters— Dis- 
tinction — Right to obtain probate is personal right of 
executor— Such right cannot devolve on executor’s heir 
— Under S. 233 in certain cases heir of residuary le- 
gatee has same right to obtain letters as legatee him- 
self. (Vol 17) 1930 Pat 618 (621): 9 Pat 698 (D B). 

[2] Application for probate cannot be converted into 
one for letters of administration. (Vol 4) 1917 Pat 209 
(211) (DB). 

[3] According to English practice, probate may be 
granted of the will of a person domiciled abroad upon 
proof that it is a valid will according to the law of do- 
micile, and that there are assets within the jurisdiction. 
(Vol 3) 1916 P C 202 (204) : 43 Ind App 113 (PC). 

[4] Probate Court — Duty of — Concerned only with 
factum of due execution, and not with intention of tes- 
tator, The question of probability or improbability 
assumes greater importance where evidence is not con- 
vincing, bub not where factum has been established, 
(Vol 18) 1931 Cal 96 (99) (D B). 

[5] The function of the Court of Probate is to decide 
whether the will propounded is the last will of the tes- 
tator and whether the right to represent the estate may 
be conferred upon the applicant. The Court of Probate 
does not profess to decide the disputed title to every 
item of property mentioned in the will. (Vol 15) 1928 
Mad 803 (805). 

[6] Where testatrix had lOot title in property of 
which she made disposition by will long before date of 
will, will is nullity and where there is no will in the 
eye of law, there can be no probate in respect of it. 
(Vol 20) 1933 Oudh 84 (85) (DB). 

[7] Where the executors express their willingness to 
take out probate, a legatee cannot obtain letters until 
the executors have been given a chance of applying for 
probate, and the fact that the executors have not acted 
in the way expected by the testator and there is strong 
reason to suspect that some of them are hostile to the 
testator’s intentions is no ground for granting letters to 
a legatee without giving the executors a chance to apply 
for probate. (Vol 18) 1931 Cal 96 (99) (D B). 

[8] Probate Court cannot stay proceedings and wait 
indefinitely for decision of suit subsequently instituted 
in regard to validity of will. It must itself decide 
whether will was made in fact, (Vol 2) 1915 Lah 299 
(300). 

[9] As to the proof of will in accordance with law, 
see notes on S. 283. 

[10] The Succession Act extends to nuncupative 
wills and such wills can be admitted to probate. (1800) 
24 Bom 8 (12) (D B). 

[11] Held it was not open to the testator to appoint 
the official trustee as con'^tituied by Act XVII of 1864 
as executor of his will .(1911) 38 Cal 53 (57) (D B). 

Section 223 — Note 1 

[1] Minors can be appointed executors, (Vol 15) 1928 
Cal 164 (165) (D B). 

[2] Court cannot refuse executor probate because it 
considers him unfit to be executor, unless unfitness is of 
nature of legal incapacity, that is, minority or unsound- 
ness of mind. (Vol 13) 1926 Mad €05 (606) (D B). 
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a company which satisfies the conditions prescribed by rules to be made by the ^[Provincial 
GoYernment] in this behalf.] 

[1865 — S. 183 ; Probate and Administration Act, 1881 — S. 8.] 

[a] Inserted hy ilcLQ Indian Succession (Amendment) Act, 1931 (XVII [17] of 1931), S. 2. The words 
unless the deceased was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted persor], to a 
married woman without the consent of her husband” which originally occurred at the end of this section 
had been repealed by the Indian Succession (Amendment) Act, 1927 (XYIII [18] 1927), S. 2. [b] Suhsnkited 
by A. 0. for “Governor-General in Gouneii”. 

Grant of probate to several 22^. When several executors are appointed, probate may be granted 
irdif ^ simultaneously or at different times. 


Illustration. 

A is an executor of B's will by express appointment and 0 an executor of it by implication. Probate may 
he granted to A and C at the same time or to A first and then to 0, or to C first and then to A. 

[1865 — S. 184 ; Probate and Administration Act, 1881 — S. 9.] 

Separate probate of codicil 225. (l) If a codicil is discovered after the grant of probate, a 

discovered after grant of pro- separate probate of that codicil may be granted to the executor, if it in 

no way repeals the appointment of executors made by the will. 

If different executors are appointed by the codicil, the probate of the will shall be revoked, 
and a new probate granted of the will and the codicil together. 

[1865— S. 185 ; Probate and Administration Act, 1881— S. 10.] 

Accrual of representation to 226* When probate has been granted to several executors, and 
surviving executor. one of them dies, the entire representation of the testator accrues to 


the surviving executor or executors. 

[1865— S. 186 ; Probate and Administration Act, 1881- 


Section 223— Note 1 (contd.J 

[3] Where the minor is the sole executor or sole 
residuary legatee, the proper course for the Court is^to 
grant, not probate, but letters of administration with 
the copy of the will annexed according to S. 244 to his 
legal guardian until the minor attains majority when 
probate can be granted to him. (Yol 18) 1931 Lah 229 
(230). 

[4] An association of individuals registered under Act 
XXI of 1860 does not cease to be an association of in- 
dividuals by reason of such registration and therefore 
is not exempted from the operation of Ss. 223 and 236 
of the Succession Act. Such a registered society cannot 
obtain probate. (1947) 49 Pua‘ L R 228 (229). 

Section 224 — Note 1 

[1] A and B appointed executors under C*s will— A 
obtaining probate — B can subsequently apply for pro- 
bate and Court has no discretion to refuse it. (1898) 20 
All 189 (191) »=& (Yol 21) 1934 All 804 (804) (D B). 

[2] Widow named as executrix along with other 
executors in husband’s will — Executors applying for 
grant of probate — Widow joined as opposite party 
disputing will but praying that if will be proved she be 
granted probate along with others — Court cannot re- 
fuse grant of probate to her. (Yol 15) 1928 Cal 580 
(581) (DB). 

[3] Some executors obtaining probate without cita- 

tion on others — Others entitled to probate as well. 
(Yol 5) 1918 Gal 107 (107) (D B). ’ 

[4] Five trustees unanimously or by majority autho- 
rised to act by words in a will — Such words do not 
afieet right of one or two executors to apply for probate. 
(Yol 17) 1930 Sind 91 (91) (DB). 

Section 225 — Note 1 

[1] There can be no probate of a codicil distinct from 
probate of will. Codicil may, in certain oases, vary will 
to very limited extent and in such cases although 
codicil is subsequent discovery, probate of codicB may 
be obtained as practical matter in order to add codicil td 
will or combine codicil with will. Where probate of will 
is already granted and codicil subsequently discovered 
vitally changes will, grant of probate of will and 


codicil together is in effect new grant necessitating 
revocation of probate of will- (Yol. 28) 1941 Cal. 417 
(420). 

[2] “Subsequently discovered will” under S. 225, 
Succession Act, does not mean will subsequently discov- 
ered to be probated by Court. (Yol, 28) 1941 Cal. 417 
(422), 

[3] Subsequently discovered codicil should be proved 

at place where will is proved. More so in case of comcii 
discovered prior to probate of will. (Yol. 28) 1941 Cal. 
417 (420, 421). , 

[4] When a will is propounded in a proper proceel- 
ingand codicil is referred to in that proceeding and 
lenged and those interested in propouDding the codicil 
come in and file a caveat substantially and substan- 
tively propounding their codicil, the proceeding must 
be deemed to be proper and effective proceeding in sup- 
port of the codicil. (Yol, 28) 1941 Cal. 417 (421). 

[5] In the first inatanee any Court which has power 
to make the grant has power to revoke the grant. But 
once probate has issued, it is only the Court which 
made the grant which retains the power to reroke such 
grant. (1941) 45 Cal W N 757 (751, 760), 

[6] Where there has already been a grant of probate 
of a will, there cannot be any further grant of probate 
of codicil having the effect of revoking the will, until 
the grant in existence has been revoked. (1941) 45 Cal 
•W N 757 (758). 

[7] Where a will and codicil have been in existence 
and the will is afterwards revoked, it must be shown 
by the party applying for probate of the .codicil »lon^ 
that it was intended by the deceased that tt shoma 
operate separately from the will otherwise it will be 
nresumed that as the will is destroyed, the codicil is also 
revoked. (1865-69) 1 P & D 72 (73), Xn the goods of 
Gremg. 

Section 226 — Note 1 

[1] Under the Succession Act, the executor of an 
executor is not derivative executor of original tes- 
tator. (1874) 12 Beng. L. E. 42S (429) ®(Tol. 16) 1929 

Lab. 546 (547); (DB). . . , • 

r21 The administrator of an executor is not a deri- 
vatiTe executor and on the death of an executor M 
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ESect of probate Probate of a will when granted establishes the will from the death 

of the testator, and renders valid ail intermediate acts of the executor as such, 

[1865 -B, 188 ; Probate and Administration Act, 1881 — S. 12 ] i 

Administration, with copy 228« When a will bas been proved and deposited in a Court of 

annexed, of aiubenticated copy competent jurisdiction situated beyond the limits of the Province, wbe- 
o wi pro\ed abroad. within or beyond the limits of His Majesty’s dominions, and a pro- 

perly authenticated copy of the will is produced, letters of administration may be granted v/ith a 
copy of such copy annexed. 

[1865 -B. ISO ; Probate and Administration Act, 18S1 — S. 5.] 


Section 226 — Note 1 (cofUdJ 

aaministiator without having fully administered the 
estate the duty of carrying on the administration of 
that estate will not devolve upon the deceased executor 
or administrator’s personal representative but on a 
person appointed for the purpose under S, 258. 
(Vol. 2) 1915 Mad. 1184 (1188). 

SECTION 227— SYNOPSIS. 

1, Scope and applicability, 

2. Effect of grant. 


1. Scope and applicability. — [1] The provisions of 
this section do not suggest that before probate the 
executor has no title but are only intended to simplify 
the poof of his title as dating from the testators’ 
death. The object is only to get rid of the multiplicity 
of proof in every case where either the will itself or 
anything done under it by the executor is challenged 
and the proof of execution and of the appointment of 
executor \\onld be required. (VoL 19) 1932 P. C. 92 
(94); 55 Mad. 443: 59 Ind. i^pp. 112 (P. 0) (Case 
tinder S. 12, Probate and"’ Administration Act, 1881). 

[2] ^ Under S. 227, an executor derives bis title from 
the will and probate is the only effective evidence of his 
title and he can act before probate and subsequent 
probate validates the imennediate acts. But the provi- 
sions of that section do not apply to cases of represen- 
tation in suits. (Voi. 29) 1942 Cal 571 (574): I. L. R 
(1942) 2 Cal 363 (DB). ((1910) 14 C. W.N. 256, Uel 
on; (Voi. 18) 1931 Cal 782, approved) 'J<(Tol. 34) 
1947 Pat. 257 (260) (DB). ^ (Yol. 3) 1916 P. C. 202 
(204); 43 Ind. App. 113 (P. C ) 

[But see (Voi, 20) 1933 Cal. 234(236) : 59 Cal, 911. 
(DB.) (According to view adopted by Calcutta High 
Court regarding wills after 1870, on executors obtaining 
probate, they immediately become vested by force o1 
statute with whole of estate which belonged to testator 
at time of his death; or, in other woikIs, vesting takes 
place on taking of probate, but relates back to time of 
testator’s death and to estate which then belonged to 
him. ((Voi. 13) 1926 Mad. 434: 49 Mad. 261 (FB) 
Not foil)] 

[3] Although a grant of probate is an order of the 
Court, it does not actually order the grantee to do any- 
thing. (Voi 29) 1942 P. 0. 31 (35) (P. C.). 


2. Effect of grant — [1] Distinction between effects c 
letters and probate-- -While the probate of a will ^endei 
valid all iniermediate acts of executor as such, letters c 
adtninistraiion do not render valid any intermediate aei 
of the administrator tending to the diminution of damag 
or the incestate’s estate although they entitle the adminis 
tratortoali rights belonging to the intestate as effec 
taally as if the administration bad beon granted at th 
moment after hisdeath. (Voi 6) 1919 Cal. 57 (58) (DB 
[‘-] Probate once granted authenticates the wi 
against all tbi* world; it affords a ready means of proc 
•of the Contents of the will; and it is a complete answ't 
by the executor to any challenge of his authority 0 
^2(94); 59 Ind App. ffs 

opV*^1 241, cvernilm 

'•(1883)7 Bom 966, Approied,) 


[3] The grant of probate is decisive only of the gen- 
uinenoss of the will propounded and of the right of the 
executors thereby appointed to represent the estate of the 
testator. It in no respect decides any question as to the 
disposing power of the testator or as to the existence of 
any dispo-sable property (1902) 26 Bom. 792 (796) (D.Bh 
>I-(Vol 24) 1937 Bom. 341 (355) (DB). (Probate gives 
no efficacy to the provisions of the will. (1879) 4 Gal. 1; 
(1894) 18 Bom. 749 : (1902) 2G Bom. 792; (1904) 28 
Bom. 644 and (Voi 9) 1922 P. C. 212: 49 led. App. 37 
(P. CO, Uel, on.) ^[Yol. IS) 1931 Mad. 37 (38): 54 Mad. 
24 (DB.) (Per Cornish J. — Questions of title of testa- 
tor or poi^ers of disposition not decided.) *1- (Voi. 10) 
1923 Mad 131 (133) (DB) -FdOlO) 34 Bom. 589 (592) 
(DB) ^(1887) 12 Bom. 164 (1G6) (DB). 

[4] The effect of probate is to declare the person ' to 
whom probate is granted to be entitled to the powers 0 ! 
an executor, whatever his powers as such may be. 
(1887) 14 Cai. 861 (875) ►f-(VoI. 8) 1921 Pat. 397 (401) 
(DB). (Whether if document is will is question solely 
for probate Courts — Decision thereon not to be ques- 
tioned by Court of title or of construction.) >i<{Vol, 6) 
1919 Cal. 113 (114) (DB). 

[5] The judgment of a probate Court granting , 01 ' 
refusing probate is a judgment in rem and therefoio tho 
judgment of any other Court in a proceeding intei" partes 
cannot be pleaded in bar of an investigation m the pro- 
bate Court as to the factum of tbe will propounded in 
that Court. (1893) 16 Mad. 380 (383) (DB). (In this 
connection, see also notes under S. 41, Evidence Act). 

[0] The finding as to execution of will of probate 
Couit binds at any rate parties and privies to probate 
proceedings. (Voi. 14) 19:57 Pat. 61 (75) : 5 Pat. 777 
(DB). 

[7] A finding not essential to the judgment in the 
probate action cannot be said to operate a finding 
in rem. But probate is conclusive proof of the due 
execution of the will. (Yol. 14) 1927 Pat. 61 (75); 5 
Pat. 777 (DB). (In this connection see also notes 
under S. 41, Evidence Act.) 

[8] Effect of order of probate of Mahomedan will — In 
the case of a Mahomedan, whose testamentary power 
only extends to one-third of the estate, the two-thirds 
claimed adversely to the will by the heirs cannot be 
affected by tbe terms of tbe will or by the effect of pro- 
bate (1906) 33 Cal, 116 (131): 32 Ind. App. 244 (P C). 

[9] See also under S. 273. 

Section 228— Note 1 ' 

[1] Under this section there is some discretion in 
the Courts to refuse the grant, as the use of the word 
“may” indicates. (Voi S) 1921 Pat 206 (216) : 6 Pat D 
Jour 411 (D B). (Considerations which must weigh 
with the Court in granting or refusing administration 
under this section stated). 

[2] The grant made under this section is only an 
ancillary grant m order to give efficacy to the grant 
already made by another Court of competent jurisdiction 
and the procedure m this section is analogous to the 
procedure in England which enabled the probate Oouit 
m England to re-seal Scotch, Irish or Colonial wcants. 
Urant under this section is in no sense a grant of probate 
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Grant of administration where 229. When a person appointed an executor Las r.ot renounced 
executor Las not renounced. the executorship, letters of administration shall non be granted to 
any other person until a citation has been issued, calling upon the executor to accap: or renounce 
his executorship : 

Provided that, when one or more or several executors have proved a will, the Court may, on 
the death of the survivor of those who have proved, grant letters of administration without citing 
those who have not proved. 

S. 193; Probate and Administration Act, 1881 — S. 16J 

^ Form and effect of renuncia- 230. The renunciation may be made orally in the presejice of 

tion of executorship. the Judge or hy a writing signed by the person renouncing, and 

Section 228 — Note 1 (contd.) [10] Letters ot admin.strfition — Apj.,lcatioii by ex- 


CL oL admii'istiation eithei with or v/Ithout will 

annexed, tint is a urant of letters with a copy ot a pro- 
per y 'suiLcntLited ci p-'- of the will annexed. (Vol &) 
1921 ]'aT urn (209. 2llj : 0 Pat L Jour 411 (D B). 

It a foreign will has already been proved and de- 
posited in a competent Court abroad, this section, follow- 
ing the Jlnghsh law enables a Court in British India to 
grant letters of aaministratlon to the applicant with a 
properly authenticated copy of &uch will annexed, and 
tha=! lo dispense with the necessity of proof of the origi- 
nal will. But where a foreign will has not been so proved, 
the Judie will have himself to take evidence as to the due 
execution of the will, according to the law of the country 
in which the testator was domiciled, in cases whore the 
propprtT in re.epect of which probate is sought is mova- 
ble or personal property. (1896) 20 Bom 607 (610) (BB) 
^ (Vol b) 1921 Pat 206 (216) : 6 Pat L Jour 411 (D B). 
(Language employed by the Legislature under this sec- 
tion not accidental but is deliberate.) (Vol 25) 1938 
Lah^3^j9 (350) : I L R (1938) Lah 562. 

[4] The section is merely an enabling section and if the 
Court considers that there is a question to be decided 
relating to the validity of the will, the Court is bound 
to try that question beiore enabling the executor to act 
under the will. (Vol 25) 1988 Lah 349 (350);I L R (1938) 
Lah 562. 

loj An application under this section does not require 
the petitioner to comply with requirements of Ss. 276, 
27 8, 291 for an application for grant of probate or let- 
ters. (Vol S) 1921 Pat 206 (214, 215) : 6 Pat L Jour 4ll 
(D B); 

[6] An application for probate under S. 276 held 
could be allowed to be amended into a petition under 
S'. 22S. (Vol 25) 1938 Lah 349 t350) : I L R (1938) Lah 
562. 

[7j Th:<? section does not require that the will should 
' teen deposited once in foreign Court and should 

have remained in Court for all time. (Vol 6) 1919 Cal 506 
(507) (D B). 

[8] A copy authenticated by the notarial seal of a 
notary as provided for by the judicial process of a foreign 
Court is a properly authenticated copy within the mean- 
ing of this section. Copy authenticated under the seal 
of the foreign Court is not required. (Vol 6) 1919 Cal 
506 (507) (D B). 

[Sec also (Vol 26) 1939 Cal 237 (242): I L R (1938)'2 
Cai 507 (DB) (Word “proved” as used in S. 228, was not 
necessarily intended to be equivalent of “admitted to 
probate” or “probated” but to mean authoritatively esta* 
blished as being valid according to law of place where 
it was made.)] 

[9] Lven though case is heard €(c parte, Judge, tefoie 
-grantirg letters of administration under S. 228, should 
satisfy himself that all conditions laid down in that sec- 
tion have been coroplied with. (Vol 30) 1943 Cal 235 
(236) (LB). (The statement of the Pleader that will was 
proved in Rreneb India according to law in force there, 
as not sufficient to satisfy all the conditions laid down 
in S. 228.). 


pcutor’s attorney ailer probate o. vms “btamed in 
Lngiand ~ ApplIcntioM annesec ilh copy cf will and 
not original \vm~-IIeld that letters C( uld not be granted 
under 8. 223, if the autboiiiv o: the attorney did not 
permit him to ob'ain anything bcjcnd a limited grant 
— Nor was application mainta naS3’3 under S, 241 as 
only copy of will vas produced and nos the original 
will as required under S. 241. f’05; 1905 All W N 251 
(251, 252) (D B): 

[11] Applicability of Sch. 1, ArL II, Court-fee^ Act 
to an application for letters under b. 228— See AIR. 
Commentaries on Court-fees Aci, bch. 1. Arc 11. 

Section 229 — Note 1 

[1] Section 229 refers only to grant of letters and 
not of probate. (Vol 17j 1930 Sind 91 (91) (D B). 

[2] This section contemplates that renunciation of 
executorship can be made by executor without issue of 
citation, (Vol 11) 1924 Cal 86^860) : 51 Cal 745 (DB). 

[3] Executor disputing validity of will must accept 
or renounce his executorship before validity of Will is 
adjudicated upon on application for letters of admini- 
stration by another person, (Vol 28) 1941 Oudh 293 
(294, 295) : 16 Luck 454 (F B). 

[4] There is no provision for the issoa of a citation 
to an executor on an application by another executor. 
S. 229 only comes into operation on an application for 
letters. (Vol 28) 1941 Oudh 293 (294) : 16 Luck 454 
(E B). 

[5j Special cilation, though necessary, need not 
necessarily piecede enquiry into validit-?^ oi will. (Vol 31) 
1944 Mad 189 (190): ILR (1944) Mad 653 (DC)‘5<iVol 15) 
1928 Cal 580 (581) (D B). iWidow named as one of exe- 
cutors — Other executors applying for probate— Widow 
disputing will but prayed that if probate is issued it 
should be issued in her favour as weB — Held that there 
was no renunciation by the widow and so S. 230 did 
not apply to the case and the Ccurt could not refuse 
grant to widow ). 

[6] Where position taken up by applicant was that 
will was forgery and that ladies through vyhom he claim- 
ed were in possession adversely to wheia estate and had 
Acquired title to estate — Held appllcani; was incapable 
to discharge duties as administrator. (Vol 13) 1926 
Pat 356 (357) (D B) ^ (Vol 7) 1920 Cal 874 (875) : 47 
Cal 838 (D B). (Executor failing to attend on issue of 
general citation — Special citation to issue —Letters to 
be then granted on failure to attend,). 

SECTION 230 — SYNOPSIS 

1, Renunciation. 

2, “Orally in the presence of the Judge”. 

3. “By a writing signed”. 

4. Retraction of renunciation. 

1 . Renunciation — [1] Renunciation Ju order to be 
effective must be in express terms. (Vol 18) 1931 Lah 
746 (747) : 13 Lah 233 (D B). 

[2] An executor is not bound to renouree his execu- 
iorship until the validity of the will is established. (Vol 
7) 1920 Cal 874 (875) : 47 Cal S3S (D B). 
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‘when made aball preclude him from ever fcheteaffcer applying for probate of the will appointing bin: 
executor. 

[1865— S. 194; Probate and Adasinistration Act, 1881 -S 17.] 

PrcGedure ■where esiecator re- 231. If an executor renounces, or fails to accept an executor- 

nounces or falls to accept witbm gbip within the time limited for the acceptance or refusal thereof, 
time limited. 1-1^^ j^ay be proved and letters of administration, with a copy of 

the will annexed, may be grinled to the person who would be entitled to administration in case of: 
intestacy. 

[1865— S. 195 ; Probate and Administration Act, 1881— S. 18] 

Grant of administration to unG 232* When 

versal or residuary legatees. 

(a) the deceased has made a will, but has not appointed an executor, or 
(bj the deceased has appointed an executor who is legally incapable or refuses to act, or who 
has died before the testator or before he has proved the will, or 
fc) the executor dies after having proved the will, but before be has administered ail the 
estate of the deceased, 


Section 230 — . Note 1 (co 7 iid,) 

[3] An executor may renounce executorship even 
before proceedings in Court or before any issue of cita- 
lion. (Vol 18) 1931 Lah 746 (747) : 13 Lah 233 (D B). 

[4] Mere failure of an executor to appear in Court in 
pursuance of the citation issued to him does not amount 
to his renunciation of the executorship. If he fails to 
appear, his conduct may amount to renunciation in 
England, but not in India, (Vol 15) 1928 Lah 470 (471). 
(Affirmed in (Vol 18) 1931 Lah 746 : 13 Lah 233.) 

[5] Renunciation by executor is not invalid by his 
having intermeddled with estate of deceased. (Vol 11) 
1924 Cal 864 (867) : 51 Cal 745 (D B), 

[6] Widow named as one of the executors — Other 
executors applying for probate — Widow disputing will 
but praying that if probate was i'^sued it ehould be issued 
in her favour as well — Held that there was no renun- 
ciation by the widow and S. 230 did not apply to the 
case — Court could not refuse grant. (Vol 15) 1928 Cai 
580 (581) (D B). 

[7] No doubt S. 230 applies to the case of an execu- 
tor but that by itself does not authorise administrator 
to act contrary to practice laid down in the section. 
(Vol 16) 1929 Bom 33 (34) : 53 Bom 172. 

[8] An executor once having acted unquestionably as 
an executor cannot renounce that character and all the 
liabilities which attach to it and having once acted, the 
BubEequent renunciation is void and he continues liable 
to be sued in the character of an executor. (1908) 32 
Bom 864 (369). (Bog.rs v. Frank, (1827) 1 Y & J 409: 
148 E R 730, Foil) 

2. “Orally in the presence of the Judge,” — [1] 

* Judge* means Judge of Probate Court. (Vol 15) 1928 
Eah 470 (471). (Affirmed in (Vol 18) 1931 Lah 746: 13 
Lah 233.)^ 

[2] It IS open to an executor to openly assert outside 
the Court that he is renouncing his executorship, but it 
is by his statement in Court that he will stand or fall. 
(Vol 13) 1926 Mad 605 (605) (DB). ( (1908) 35 Cal 166, 
Bel on.) 

3. “By a writing signed.” — . [1] Written renun- 
ciation need not be made in Court — Written renuncia- 
tion proved to Court’s statisfaction is enough. (Vol 15) 
1928 Mad 797 (797) (DB). 

[2] Renunciation in writing in absence of Judge need 
not be addressed to Court. Signature of renunciant exe- 
cutor is sufficient compliance with S. 230. (Vol 18) 1931 
Lah 746 (748) : 13 Lah 233 (DB). ( (Vol 15) 1928 Lah 
470, Affirmed.) 

4. Retraction ol renunciation, — [1] Renuncia- 
tion once validly made cannot be retracted. (Vol 18) 
1931 Lah 746 (748) ; 13 Lah 233 (DB). ( (Vol 15) 1928 


Lah 470, Affiimed ; (Vol 11) 1924 Cal 864 ; 51 Cal 
745, Bel on.) ^ (Vol 11) 1924 Cal 864 (867) : 51 Cal 
745 (DB). 

[2] Executor is not concluded by renunciation once 
declared and may retract his renunciation at any time 
before grant of administration has passed seal. (Vol 18) 
1931 Cal 96 (99) (DB), 

[3] Retraction of renunciation of right to obtain let- 
ters can be allowed only in proper cases — Mere change 
of mind not enough. (Vol 16) 1929 Bom 33 (35) : 53 
Bom 172. 

[4] An official trustee, who has retracted his inten- 
tion of renouncing probate, is not precluded from apply- 
ing for probate, where there is no formal renunciatioo. 
(1908) 35 Cal 156 (159). 

[5] Application to withdraw renunciation of execu- 
torship two months after grant of probate is too lata^ 
(Vol 10) 1923 Cal 444 (445) (DB). 

Section 231 — Note 1 

[1] Executor called upon to accept or renounce la 
compellable if he accepts to tabe out probate within 
limited time, otherwise, letters of administration with 
copy of will annexed may be granted to any competent 
applicant. (Vol 3) 1916 Bom 315 (315) : 40 Bom 666 
(DB). 

[2] Word “pro^e” in Ss. 231, 232 and 234 of Act is 
used primarily in its ordinary meaning. It is not used in 
sense of taking of letters'of administration or of taking 
of probate in case of executor. (Vol 28) 1941 Oadh 29B 
(296) : 16 Luck 454 (FB). 

Section 232 — Note 1 
Scope and appUcahiliiy. 

[1] A univerEal legatee is not entitled to probate but 
only to letters of administration with the will annexed, 
(1892) 19 Cal 582 (583). ( (1871) 7 Beng L R 563, Not 
Foil) 

[2] Where probate had been granted to a universal 
legatee by mistake, the grant is from the first invalid 
in law. The grantee oaunot under such invalid grant be 
constituted an executor so as to be empowered to exercise 
the powers conferred on the executors under the Act. 
(1902) 6 Cal W N 787 (791) (DB). 

[3] Merely because an application for letters ol ad- 
ministration is not made in proper form, the previous 
proceedings in which an order granting letters is passed 
cannot be deemed to be a nullity and the Judge can 
allow petitioner to make good the defects and then pro- 
ceed to make a grant upon the petition. (Vol 23) 1936 
Sind 150 (153) ; 30 Sind L R 201 (DB), 

Clause (h): 

[4] Will dedicating certain property to a religious 
institution and the property to be managed by its 
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an universal or a residuary legatee may be admitted to prove the wills and letters of adiniiiiska» 
tion with the will annexed may be granted to him of the whole estate, or of so much thereof as may 
be unadministered. 

[1865— S. 196; Probate and Administration Act, 1881 — S. 19.] 

Eight to administration of re- 233. When a residuary legatee who has a beneficial interest sur- 

presentative of deceased residuary vives the testator, but dies before the estate has been fully adminis- 

tered, his representative has the same right to administration with 

the will annexed as such residuary legatee. 

[1865 — S. 197; Probate and Administration Act, 18S1 ~S 20.] 

Grant of a^dminiatration where 23^» When there is no executor and no residuary legatee or 

no executor nor residuary legatee representative of a residuary legatee, or he declines or is incapable 
nor representative of such legatee. cannot be found, the person or persons who would be en- 

Section 232 — Note 1 (contd,) [12] Eesiduary legacy made to idol — Executor failing 


mahant— Original application for letters oi administra- 
tion by mahant — On mabant’s death, his successor 
held entitled to claim letters of administration with res- 
pect to the will. (Vol 20) 1938 Lah 265 (265). 

Claus3 (c): 

[5] Executor dying after applying for probate— Pro- 
per course is to proceed under S. 232 ■— The question 
of granting letters is, however, to be considered when a 
proper application is made by a universal or residuary 
legatee. (Vol 21) 1934 All 1053 (1054) (DB). 

[6] Where an executor dies without having fully 
administered the estate, the duty of carrying on the ad- 
ministration does not devolve on the personal represen- 
tative of the deceased executor, but upon a person 
appointed for the purpose under Ss. 19 and 45, Probate 
and Administration Act, 1881 (corresponding to Ss. 232 
and 258 of the pre.=ent Act). (Vol 2) 1915 Mad 1184 
(1188), 

[7] Application for probate by executor—Proceediogs 
are in representative character — Death of executor in 
course of proceedings — • Beneficiaries can continue pro- 
ceedings though prayer for probate must be changed to 
one for letters of administration with the will annexed. 
(Vol 20) 1933 Mad 114 (116) : 56 Mad 346 (DB). 

Universal or residuary legatee, 

[8] Probate Court can on construction of will, consi- 
der whether applicant is residuary or universal legatee. 
(Vol 22) 1935 Cal 154 (155) (DB), 

[9] “Universal legacy” means “testamentary disposi- 
tion by which testator gives to one or more persons 
whole of property which he leaves at his decease.” 
Testator bequeathed absolutely to his mistress pro- 
perty and life-interest in his other property reversionary 
interest in which was to vest after her death in his sis- 
ter’s son : Heldj that mistress was one of universal le- 
gatees. (Vol 29) 1942 Oudh 510 (511) (DB). 

[ID] Keeiduary legatee is person who takes surplus or 
residue of property and residuary bequest implies that 
legatee is entitled to all property belonging to testator 
at time of death of which he has not made testamentary 
disposition. No particular mode of expression is neces- 
sary and it is sufficient if intention of testator be plainly 
expressed in will. (Vol 22) 1935 Nag 239 (240) ; 31 Nag 
D R Sup 30. (Testator made will bequeathing his pro- 
perty in favour of his wife. After her death property 
was to devolve on his two daughters and on their death, 
on their oSsprings. His daughters and daughter’s son 
claimed that they were residuary legatees under will : 
Eeldf position of daughters and daughter’s sons was 
that of remainderman or reversioners and not that oi 
residuary legatees. While former two have estate in ex- 
pectancy, last have estate in possession.) 

[11] Though beneficially interested in the estate, a 
residuary legatee, in his personal capacity is not the 
proprietor of the estate until after the administration is 
completed. (Vol 11) 1924 Pat 721 (730) ; 3 Pat 880 (DB). 


to apply for probate — Shebait and not purohit can ap- 
ply for letters. (Vol 10) 1923 Cal 160 (161) *. 50 Gal 233 
(DB). 

Will— Meaning of, 

[13] It cannot be said that the “will” used in the 
section, must be the original document. The word has 
been ob’?iously used to mean the disposition, Otherwise 
in no ease, where the will is not in existence the univer- 
sal or residuary legatee can apply. (Vol 1) 1914 Cal 365.- 
(367) (DB). 

Administration of tohole estate* 

[14] Application for grant of letters of administra- 
tion with will annexed to it — Except in cases covered 
by S. 232 (c), application must cover entire estate of 
deceased. (Vol 33) 1946 Lah 277 (277, 278) (DB). ( (Vol 
12) 1925 Lah 493 Overruled,) 

[15] Where none of the estate has been administered, 
it is necessary for petitioner to apply for grant in relation 
to whole estate. A petitioner cannot under S. 232 apply 
for the administration of just so much of the property 
as suits his purpose, (Vol 23) 1936 Sind 156 (152) : 30 
Sind L B Snp 201 (DB). 

Section 233 — Note 1 

[1] Word Representative,’ appearing in Ss, 238 and 
234 should not, in case of Hindu, he restricted to 
‘legal representative.’ (Vol 19) 1932 Bom. 270 (271). 
(Practice prevailing in office of Testamentary Regis- 
trar which requires heir of residuary legatee to obtain 
representation according to law to estate of residuary 
legatee before he can apply for letters of administra- 
tion with will annexed to estate of deceased testator 
not correct practice.) 

[2] Sole legatee under a will, whose application for 
letters of administration is rejected, dying during pen- 
dency of appeal against order of rejection — His heir 
can be substituted in his place for carrying on the liti- 
gation. (Vol 17) 1930 Pat 618 (621) : 9 Pat 698 (DB). 

[3] On the death of a residuary legatee, daring the 
pendency of application for letters of administration 
with a copy of will annexed, his heir has no right to be 
substituted in the place of his father in probate proceed- 
ings. The reason is that the right to a grant of adminis- 
tration is a personal right and although the heir, if the 
will is established, may be the proper person to obtain 
a grant, this is so not by virtue of any right to admi- 
nistration, which he inherits from his father, but by 
virtue oi the fact that as heir of his father to the resi- 
due he is the person most interested in the estate^ 
(Vol 6) 1919 Cal 197 (197) : 45 Gal 862, 

Section 234 — Note 1 

[1] The probate Court has a discretion in granting 
letters under this section and the High Court will not 
interfere with that discretion unless it is satisfied that 
that discretion was unreasonably exercised, (Vol 13) 
1926 Pat 356 (357) (DB). 



7802 


[THE INDIAN] SUCCESSION ACT, 1925 [ S 254 N 1— S 235 N l] 


titled to the administration of the estate of the deceased if he had disd intestate, or any other legatee 
having a beneficial interest, or a creditor, may be admitted to prove the will, and letters of adminls- 
tration may be granted to him or them accordingly. 

[18G5 — S, 198; Probate and Administration Act, 1881 — S. 21.] 

Citation before grant of adminis- 235. Letters ol administration with the will annexed shall not 

tration to legatee other than uni- granted to any legatee other than an universal or a residuary 

versa! or residuary. legatee, until a citation has been issued and published in the manner 

hereinafter mentioned, calling on the next of- kin to accept or refuse letters of administration. 

[1865—8. 199 ; Probate and Administration Act, ISSl — 8. 22 ] 


Section 234 — Note 1 (contd.) 

[2J Where the application is for fetters of adminis- 
tratioii with tbo wiJi annexed, the probate Court cannot 
decline to exercise its function of getting the will esta- 
blished because the administration is complete. (Voi 13) 
1926 Pat 356 (357) (DB). 

[3] The probate Court should not deprive a person of 
his right to administer the estate if he is entitled to 
the grant under this section, merely because be does not 
base his claim on the terms of this section^ (Vol 13) 
1926 Pat 356 (357) (DB). 

^'Expcutor'^ 

[4] Where a minor is appointed executor by impli- ’ 
cation, it is not case where no executor has been 
appointed. Nor is it a ease of his declining to act, because 
in law he could not act. Section 254, therefore, has no 
application to such a case. Such a case is solely pro- 
vided for by S. 244. (Vol 18) 1931 Mad. 313 (344) ;54 
Mad 266 (DB). 

'^Besiduary legatee,'" 

[5] The term “residuary legatee” does not include 
a universal legatee. The representative of a universal 
legatee, is therefore not entitled to a grant of letters of 
administration under this section. (Vol 13) 1926 Pat. 
356 (357) (DB). 

[6J Where under a will no residuary legatee was 
named, persons who were entitled to the whole of the 
estate under the will at the time of application for 
letters of administration, held might be regarded as 
residuary legatees for the purposes of S. 234. (Vol 24) 
1937 Cal 595 (598) : I L R (1938) 1 Cal 75 (D E). 
BeyresentativeB 

[7] The word “representative” appearing in S. 234 
should not at least in the case of a Bmdu, be restricted 
to a legal representative, (Vol 19) 1932 Bom 270 (271). 

[8] Property acquired by a mahant belongs to tbe 
religious shrine of which be is the mahant and letters 
of administration can be granted only to the person 
who can he shown to have near spiritual relationship 
with the deceased mahant. (’10) 1910 Pun W B No. 
46, p. 113 (114). 

I'IncayaUe to act." 

[9] Where the applicant challenged the validity of 
the will, held that the applicant was incapable to act 
in the discharge of his duties as administrator. (Vol 
13) 1926 Fat 356 (357) (DB). 

“ir/io would died intestate" 

[10] The nephew of the testator is a person entitled 
to the grant of letters under this section as he is one of 
the persons “who would be entitled to the administra- 
tion of the estate of the deceased if he died intestate.” 
.(Vol 13) 1926 Fat 356 (356) (D B). (See also under 

S. 218.) 

“Oilier legatee having a beneficial miei'Chi." 

[11] Where no one is appointed an executor by the 
'Will of a deceased person, it is open to the Court to 
grant letters of administration with tbe will annexed to 
one of tbe persons having a beneficial interest in the 
estate. (’11-12) 6 Low Bur Bui 118 (118) (DB). 

[12] , 7 bequeathing property to his widow U and P 
ftUd 8 sons of his first wife’s brother — U entitled - to 


life-estate and P and S to enioy property. on U’s death 
- -S pre-deeeasiug 7— 7, held must be deemed to have 
died intestate with regard to S’s interest — P establish- 
ing wall but found to be neither residuary legatee ncr 
executor — Court, held ought to grant letters of admi- 
nistration to U and could not dismiss P's suit. (Vol 28) 
1941 Mad 502 (503) (DB). 

[L3] Executors turning hostile to intentions of testa- 
tor — No renunciation — Letters with will annexed can 
be granted to legatee only after an opportunity has 
been given to tbe executors and has not been availed of. 
(Vol 18) 1931 Cal 96 (99) (DB). 

"Creditor." 

[14] It would only be in tbe event of a will being 
put forward possibly to defraud creditors that a credi- 
tor would have locus standi to come in probate pro- 
ceedings. (Vol 2) 1915 Cal 680 (680) (DB). 

“I7iZZ, proof of 

[15] Proof of will — Court cannot take notice of will 
unless it is duly and formally proved. Absence of denial 
of execution of will is no ground for dispensing with the 
formal proof of the will required, by law. (Vol 24) 1937 
Lahfr 69 (70). ((’78) lOal.L R 362, Foil) 

Miscellaneous. 

[16] English law— Administration — Grant was made ' 
to person who had no interest in the estate of an in- 
testate, where the only next-of-kiu, who was solely 
entitled in distribution, had renounced the right to the 
grant. (1901) 1901 P 42 (43), hi the goods of Trigg. 
((1862) 2 Sw. and Tr. 595, In the goods of Johnson 
Foil) 

Section 235 — Note 1 

[1] This seotion is merely intended to protect the 
possible right of the next-of-km to effect tbe administra- 
tion of the estate where no executor has been appointed 
and where the application is made by a mere specific 
legatee and it does not relieve an applicant for letters 
of administration e^en though ha be a universal or 
residuary legatee from the obligation to call upon re- 
versioners and to give them an opportunity of protect- 
ing their vested interests in tbe reversion. (Vol 16) 
1929 Pat 385 (386, 387) (DB). 

[2] Section 235 is meant to give an opportunity to 
the next-of-kin to accept or refuse the letters of admi- 
nistration simpliciter — Notice to show cause why grant 
should not be made is sufficient compliance of S. 235, 
(Vol 29) 1942 Oudh 510 (511) (DB). 

[3] Next-of-kin means a person, or set of persons, 
standing nearest in blood relationship to another per- 
son. It means, in fact, the natural heir or the heirs. 
(Vol 29) 1942 Oudh 510 (511) (DB). 

[4] Denying validity of will by next-of-kin amounts 
to refusing Jetters of administration under S, 235 — 
Subsequent ’ statement that if will, were proved to be 
valid, they should be given letters of administration 
rather than applicant, is not acceptance of letters of 
administration under S. 235. (Vol 29) 1942 Oudh 510 
(611) (DB). 

[5] Citations should always issue to parties who 
are known to Court to be interested or to claim any 
interest in estate of deceased, but where, parties have 
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To whom administration may 236. Letters of administration cannot be granted to any person 

not be granted. who is a minor or is of unsound mind, ^[nor to any association of 

individuals unless it is a company which aatisQes the conditions prescribed by rules to be made by 
the ^[Provincial Government] in this behalf]. 

[1865~S. 189 ; Probate and Administration Act, 3881— S IB] 
fa] See foot-note [a] to S. 223, stipra, [b] SuhMuted by A. 0. for ‘Governor-General :n^ Council.” 

CHAPTER IT. 

Op Limited Grants. 

Grants limited in dura non, 

237. When a will has been lost or mislaid since the testator’s death, or has been destroyed by 
Probate of copy or wrons or accident and not by any act of the testator, and a copy or the draft 
draft of lost will, of will has been preserved, probate may be granted of such copy or draft, 
limited until the original or a properly authenticated copy of it is produced. 

[1865 — S. 208 ; Probate and Administration Act, ISSl — S. 21] 

Probate of contents 238. When a will has been lost or destroyed and no copy has been made 

destroyed nor the draft preserved, probate may be granted of its contents if they can be 
established by evidence. 

[1865 — S. 209 ; Probate and Administration Act, 1881 — S, 25. 


Section 235 — Note 1 (contd ) 
not complained of proceedings omission to cite them 
does not call for revocation of the grant. (Yol 14) 1927 
€al 207 (210) (D B). 

[6] There is a broad distinction between cases of 
wills and cases of intestacy in the matter of citations, 
for in the former c^ses, the proof of will in a majority 
of cases acts prejudicially to the legitimate rights of 
those who would mherit or be entitled to the properties 
in the absence of a will and omission to cite them is 
likely to affect such rights of theirs in their absence, 
while in the latter class of cases, such omission only 
affects their preferential right to administer or prevents 
them from objecting to the personnel of the administra- 
tor or to like matters and it is not until there is any 
mal-administration that they are really affected. (Yol 
14) 1927 Cal. 207 (209) (DB). 

[7] A creditor who has acquired an interest in the 
properties left by the deceased, after the testator’s death 
is not entitled to any special citation provided for in 
S. 235 but only to a general citation under S. 2S3. 
(’37) 41 Cal W N 120 (123) (D B). 

Section 235 — Note 1 

[1] Letters of administration cannot be granted to 
a minor. (Vol 7) 1920 Pat 197 (198) : 5 Pat L Jour 
347 (D B). (But they may be granted to his legal guar- 
dian or to such person as the Court thinks fit in the 
circumstances provided for S. 244. An application for 
such letters must be on behalf of his guardian and not 
on behalf of the minor through his guardian.)»J’(Yol 5) 
1918 Low Bur 63 (64) (D B)»i<(Vol 6) 1919 Low Bur 53 
(54) ; 9 Low Bur Rul 186 (DB) ^ (12) 6 Low Bur Rul 
118 (118) (D B). (Where he is not the sole residuary 
legatee, letters cannot be granted to his guardian.) 

[2] Under S. 236, letters of administration cannot 
be granted to any person who is minor; where such 
grant is made, High Court would set it aside in revi- 
sion. (Yol 12) 1925 Pat 323 (325) (D B). 

[3] Application for grant of letters of administration 
by person domiciled in native State — Applicant of age 
by the law of the State though under 18 years of age — 

- Application held must be refused as applicant had not 
attained 18 years. (’94) 21 Cal 911 (915). 

[4] The registration of an association of individuals 
under Act XXI [21] of 1860, does not exempt such as- 
sociation from the operation of S. 286 and does not en- 
title such a registered society to a grant of letters of ad- 

- ministration. (’47) 49 Pun L B 228 (229). 


Section 237 — Note 1 

[1] The petitioner, asking for probate of the draft of 
a will, under S. 237 must prove that the will has been 
lost or mislaid since the testator’s death. (Yol 15) 1928 
Cal 307 (309) ; 55 Cal 482 (DB). 

[2] (Ter Ttuy L. ) —The words “since tbo testator’s 
death” qualify only the verb “mislaid”; they have no 
reference to the word ‘'lost”. (Yol 1) 1914 Gal 365 
.(367) (DB). 

[3] A person relying on a lost will must not only 
show that there was a will but also show what were its 
terms; and it will be quite impossible to admit to pro- 
bate a document as a codicil when the terms of the 
codicil will he incapable of being carried out without in- 
dependent knowledge of what was in the alleged will. 
(Vol 28) 1941 Bang 33 (35) : 1940 Rang L R 654 (DB). 

[4] Probate of draft of will cannot be ordered in the 
absence of evidence to show that it bad been drawn up 
in accordance with instructions of testator. (Yol 15) 
1928 Nag 114 (115), 

[5] As to the presumpt’on that arises where a will is 
in the testator’s possession and is not forthcoming after 
his death, see under S. 238. 

Section 238 — Note 1 

[1] English law — Where a will is shown to have 
been in the custody of a testator and is not found at 
his death the presumption arises that the will has been 
destroyed by the testator for the purpose of revoking it, 
but that presumption may be lebutted by the facts. 
(1876) A P & D 154 (217, Sugden v. Leonards. 
(Although premynUo juris, it is not presumno de jure 
and the presumption will be more or less strong accord- 
ing to the character of the custody which the testator 
had over the will.) ^ (1900) 1900 App Gas 604 (610), 
Allan v. Momsoyi ^ (1865-69) L R 1 P & D 281 (284, 
285), Gekersley v. Platt, 

[2] In India the question as to the presumption of 
the will being revoked by the testator with leference to 
the fact of its being in his possession till the time of his 
death is to be decided more or less upon the circum- 
stances of each case. It cannot be laid down as a rule 
of law that under cerlain circumstances a presumption 
should be made that the will was revoked by the testa- 
tor ornot, (Von 5) 1928 Cal 307 (309) : 55 Cal, 482 
(D B). ((Yol 1) 1914 Cal 365 and C04) 31 Cal 885, Not 
foil.) ^ (’03) 13 Mad L Jour 135 (136) (D B). (If there 
is any such presumption it is one of fact and depends 
on cireumstances of each case ) 
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239. Wli6B the will is in the possession of a person residing out of the Province in which ap- 
probate of copy where plication for probate is made, who has refused or neglected to deliver ife 
original exists. . but a copy has been transmitted to the executor, and it is necessary 

for the interests of the estate that probate should be granted without waiting for the arrival of the 
original, probate may be granted of the copy so transmitted, limited until the will or an authenti» 
cated copy of it is produced. 

[1865 — S. 210 ; Probate and Administration Act, 1881 — S. 26.] 

2^0. Where no will of the deceased is forthcoming, but there is reason to believe that there is 
Administration until a will in existence, letters of administration may be granted, limited until 
will produced. the will or an authenticated copy of it is produced. 

[1865 — S. 211 ; Probate and Administration Act, 1881 — S. 27.] 

Grants for the n^se and benefit of others having right, 

241. When any executor is absent from the Province in which application is made, and there 
Administration, with is no executor within the Province willing to act, letters of administration!, 
will annexed, to attor- ^ith the will annexed, may be granted to thte attorney or agent of the absent 
ney of absent executor. Q^ecutor ; for the use and benefit of his principal, limited until he shall ob- 
tain probate or letters of administration granted'to himself. 

[1865 — S. 212 ; Probate and Administration Act, 1881 — S. 28 ] 


Section 238 — Note 1 (contd,) 

[See however (Vol 1) 1914 Cal 365 (367) (D B). 
((1876) 1 P & D 154, Sugden v. Leonards and (1858) 27 
L J Q B 173, Brown v. Brown^ Bel. on.) >5* (’04) 31 
Cal 885 (891) (D B). ((1876) 1 P & D 154, Sugden v. 
Lord St. Leonards, Foil )] 

[3] The presumption that a will in the testator’s 
possession and not forthcoming after his death has 
been revoked, does not arise* unless there is evidence to 
satisfy the Court that it was not in existence at the 
time of his death. (’04) 31 Cal 885 (892) (D B). ((1867) 
L R 1 P & D 371, Finch v. Finch, Bel. on.) 

[4] Secondary evidence of the contents of the lost in- 
strument may be received as much when it is a will as 
if it were any other instrument. (1876) 1 P & D 164 
(220), Sugden v. Lord St. Leonards. ((1858) 27 L J 
Q B 173, Brown v. Brown, ^oll.) 

[See also (Yoi 2) 1915 Cal 325 (326) (D B). (Where 
the original will has been lost and its terms have been 
satisfactorily proved by secondary evidence, a copy of 
the terms as found by the Court should be annexed to 
the probate or letters of administration as the case 
may be.)] 

[5] Yarious statements of the testator whether be- 
fore or after the execution of his will, are admissible to 
prove its contents. (1876) 1 P &D 154 (229), Sugden v. 
Lord St. Leonards. ((1864) 33 L J (P M & A) 146, 
Quick V. Quick, Overruled.) 

[6] When the contents of a lost will are not comple- 
tely proved, probata will be granted to the extent to 
which they are proved. (1876) IP&D 154 (230), 
Sugden v. Lord St. Leonards. 

[7] Probate can be granted of a portion only of a 
will to the extent to which its contents are proved, 
where the other portion is lost. There is no prohibition 
in S. 238, against such a grant. (’99) 26 Cal 634 (636, 
637) (D B). 

ISee (’05) 1 Cal L Jour 109 (118) (D B). (Not a ease 
of lost or destroyed will— Probate may be granted of a 
portion of a will after striking out or omitting such 
portions of it as are proved to have been inserted in it 
without the testator’s knowledge.)] 

[See also (Vol 26) 1939 Cal 674 (677) (D B). (If only 
a part of the will is lost, probate may be granted if the 
contents are proved.)] 

[8] Where a will is found to have been duly and 
validly executed by the testator the applicant can prove 
the will by means of certified copy put in, and obtain 
grant under S, 237. (’04) 31 Cal 885 (894) (DB). (Case 
of letters of administration.) 


[9] Proof by secondary evidence : See S. 65, E.Vi» 
dence Act. 

[10] Production of copy— Presumption as to originals 
See under S. 90, Evidence Act. 

Section 241 — Note 1 

[1] Application for grant of letters of administration? 
by attorney of executor who is absent from province 
fails under S. 241 and not under S. 242, (Vol 27) 1940 
Bom 400 (401). 

[2] "Where the executors in England were infended 
by the testator to have power of administering his as- 
sets in India as well as in England, their attorney waa 
entitled to grant of letters of administration in India. 
(’75) 15 BengLR(App)8(10). 

[3] Section 241 covers application for letters of ad- 
ministration with copy of will annexed when original’ 
cannot be produced because it is held by Court abroad 
as result of that Court having granted probate. Person 
possessing property in India dying in England— Execu- 
tor obtaining probate in England and applying in India 
through agent for grant of letters of administration— 
Agent is entitled to letters of administration under 
S. 241 on application with copy of will annexed. Fur- 
nishing security is not condition precedent to granting 
of probate as S. 228 has no application to such case. 
(Vol 27) 1940 Mad 680 (681) : I L R (1940) Mad 820 
(D B). {(’75) 15 Beng. L. R. App. 8, Foil.) 

[See however (’05) 1905 All W N 251 (251) (D Bj. 
(Section 241 empowers the Court only to grant letters 
of administration with the will annexed. Where there 
is no will annexed to the application, but only a copy 
of the will, the application is not maintainable under 
S. 241. Nor can such an application be granted under 
S. 228, where the power of attorney does not empower 
the attorney to obtain anything beyond a limited 
grant.)] 

[4] Where a power of attorney is executed before 
and authenticated by a Notary Public, the authentica- 
tion by the Notary is to be treated as the equivalent of 
an affidavit of identity. In addition to this, an affida- 
vit of identity is not necessary. (’06) 33 Cal 625 {628} 
(S B). 

[5] A declaration as to the execution of a power of 
attorney executed in Glasgow, before the Chief Magis- 
trate of Glasgow, held was sufficient evidence of the 
execution of power. (’95) 22 Cal 491 (494), 

[6] Where the executor of a will, confirmed in Scot- 
land, granted a power of attorney, authorising the donee 
*‘to be my lawful attorney for me and on my behalf to 
produce to the Supreme Court in the probate jurisdic- 
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2^2, When any person to \vhom, if present, letters of administration, with'the will annexed, 
AdmiDistrafcion, with will an- might be granted, is absent from the Province, letters of administra- 

aexed, to attorney oi absent per- annexed may be granted to his attorney or agent, 

mn who, if present, would be ’ - i.* ja • l- o > 

entitled to adminiWr. limited as mentioned m section 24L 

[1865 — S, 213 ; Probate and Administration Act, 1881 — S. 29.] 


2^3. When a person entitled to administration in case of intestacy is absent from the Pro- 
Adminiatration to attor- vince, and no person equally entitled is willing to act, letters of adminis- 
to adminffter ^n^case^^^^ tration may be granted to the attorney or agent of the absent person, 
testacy. limited as mentioned in section 241. 

[1865 — S. 214 ; Probate and Administration Act, 1881 — S. 30.] 

2M, When a minor is sole executor or sole residuary legatee, letters of administration, with 
Administration during the will annexed, may be granted to the legal guardian of such minor or 
aamority of sole executor to such other person as the Court may think fit until the minor has attain- 
or resi oary egatee, 33^Q^jgj.jty at which period, and not before, probate of the will shall be 

granted to him. 

[1865 — - S. 215 ; Probate and Administration Act, 1881 — S. 31.] 

2^5. When there are two or more minor executors and no executor who has attained majo. 
Administration during ou Or more residuary legatees and no residuary legatee who has 

^torr^fr rLiduaiySega- ^^^Q-lhed majority, the grant shall be limited until one of them shall have 
tees. attained his majority. 

[1865 — S. 216 ; Probate and Administration Act, 1881 — S. 32.] 


256. If a sole executor or a sole universal or residuary legatee, or a person who would be 
Administration for use solely entitled to the estate of the intestate according to the rule for the 
and benefit of lunatic or distribution of intestates’ estate applicable in the case of the deceased, is a 
minor or lunatic, letters of administration, with or without the will annex- 


Section 241 — Note 1 (contd.) 
tion at Calcutta or elsewhere in India the said confirma- 
tion under the seal of the said office and to procure the 
same to be sealed with the seal of the Supreme Court of 
India in accordance with the laws thereof* it was held 
that the power of attorney «did not authorise a grant of 
letters of administration with the will annexed to the 
donee. (’13) 40 Cal 74 (77). 

[7] Grant made under S. 241, subsisting— Adminis- 
trator is legal representative of deceased and has all 
powers of administrator. (Vol 27) 1940 Bom 400 (401). 

Section 242 — Note 1 

[1] Section 242 applies where any person who is 
entitled to adminstration in case of intestacy, or univer- 
sal or residuary legatee, or representative of residuary 
legatee or legatee with beneficial interest, or creditor of 
deceased, is absent. (Vol 27) 1940 Bom 400 (491). 

Section 243 — Note 1 

[1] la granting letters to administer the estate of a 
deceased person, a limited grant of letters should not 
be awarded to the attorney of an absent sharer, if a 
sharer who is entitled to as much as the absent sharer 
is within the Province and is willing to administer the 
estate. (’15) 26 Ind Gas 743 (743) (Rang). 

Section 244 — Note 1 

[1] Minor executors are expressly and solely provi- 
ded for by S. 244. (Vol 18) 1931 Mad 343 (344) ; 54 
Mad 266 (D B). 

[2] Though, under S. 223, probate cannot be granted 
to minor, yet under S. 244, when minor is sole executor 
or sole residuary legatee, letters of administration 
with will annexed may be granted to legal guardian of 
such minor until be has attained majority at which 
period and not before probate of will shall be granted 
to him and not before, (Vol 18) 1931 Lah 229 (230). 
(Application for probate can be allowed to be amended 
into one for letters of admini-tranon in such case even 
In appeal.) ^ (Vol 7) 1920 Pat 197 (198) : 5 Pat L 


Jour 347 (DB). (An application lor such letters must be 
on behalf of the minor through the guardian.) 

[8^0 also (Vol 7) 1920 Pat 102 (105) (DB). (Death of 
executor under will— Universal legatee may be admitted 
to prove will and letters granted to him — Universal 
legatee minor — His mother may be administrator dur- 
ing minority.)] 

[3] Grant of administration to minors, see S. 236. 

[4] None of Ss. 31, 32 or 33 of Probate and Adminis- 
tration Act (now Ss. 244, 245 or 246 respectively of 
Succession Act 1925) allows grant of letters to guardian 
of minor when he is neither executor nor residuary 
legatee. (Vol 4) 1917 Low Bur 142 (143) (DB) ^ (’12) 
6 Low Bur Rul 118 (118) (DB), 

[5] Where estate is mainly moveable letters of admi- 
nistration for its recovery need not be obtained. (Vol 4) 
1917 Low Bur 142 (143) (DB). 

[6] The Court of Wards as sfich cannot administer 
the estate and cannot as such be appointed administra- 
tor. There is nothing, however, to prevent the High 
Court from appointing the nominee of such Court (in 
most instances the manager) administrator of the testa- 
tor’s estate with the will annexed. (’06) 10 Cal W N 
241 (245) (S B) ^ (’98) 25 Cal 795 (796) (DB) (The 
Court of Wards is not a person and letters of administra- 
tion cannot under the law be granted to it.) 

[7] The term ‘‘legal guardian” means a guardian 
appointed under the authority of law, that is to say, a 
guardian appointed under the Guardians and Wards 
Act. (Vol 7) 1920 Pat 197 (198): 5 Pat L Jour 347(DB), 

Section 246 — Note 1 

[1] None of Ss. 244-246 authorises a grant of letters 
to the guardian of a minor who is neither an executor 
nor a residuary legatee. (Vol 4) 1917 Low Bur 142 
(143) (DB). 

[2] Section 246 does not warrant letters of admin- 
istration being grants } to nDinors under the guardian- 
ship of their father. (’08) 1908 All W N 257 (257) (DB). 

[.3] The correct procedure under S. 246 is to file two 
applications — (i) to be appointed as proper person to re- 
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ed, as the case may be, shall be granted to the person to whom the care of his estate has been com- 
mitted by competent authority, or. if there is no such person, to such other person as the Court 
may think fit to appoint, for the use and benefit of the minor or lunatic until ho attains majority 
or becomes of sound mind, as the case may be. 

[1865 — S. 217 ; Probate and Administration Act, 1881 — S. 33.] 

Ml. Pending any suit touching the validity of the will of a deceased person or for obtaining 
Administration pendente or revoking any probate or any grant of letters of administration, the 
Court may appoint an administrator of the estate of such deceased per- 
son, who shall have all the rights and powers of a general administrator, other than the right of 
distributing such estate, and every such administrator shall be subject to the immediate control of 
the Court and shall act under its direction. 

[1865 — S 218; Probate and Administration Act, 1881 — S. 31.] 


Section 246 — Note 1 (conid,) 

present lunatic and (ii) for grant of letters. Defect in 
not filing two applications is one of procedure only and 
does not in any way afiect merits of the case. (Vol 20) 
1933 Hang 128 (129) (DB). 

[4] On being moved under S. 246 to grant letters of 
admmistration for the use and benefit of a minor, the 
appropriate provision of law which the Judge should 
follow on deciding to proceed in the matter, is that con- 
tained in S. 247. (1900) 2 Bom L R 797 (798) (D B) 

[5] Application for grant of administration for use and 
benefit oi minors can be made only under S. 246 It 
must be shown that minors are solely entitled to estate 
of intestate. (Yol 16)1929 Bom 397 (398) (OS) 
1908 All W N 257 (257) (DB). 

[6] Under the Mitakshara School of Hindu law^ a 
coparcener does not lose his status as a coparcener by 
reason of subsequent lunacy. Where, therefore, such a 
member becomes the sole surviving member of the fa- 
mily; he takes the whole property by survivorship, and 
parson who has been appointed curator of the lunatic, 
is entitled under S. 246 to letters of administration in 
respect oi the coparcenary property. (Vol 23) 1936 Bom 
191 (192) (DB). 

[7] Natural mother is the proper person to adminis- 
ter the estate on behalf of her son w^ho has been adop- 
ted and IS a lunatic, in the absence of any one else 
better qualified- to do this. (Yol 20) 1933 Rang 128 
(129) (DB). 

[8] An application by husband for letters of adminis- 
tration for use and benefit of his minor wife is not 
maintainable until the applicant had been appointed 
guardian of his minor wife for the purpose of enabling 
him to obtain letters of administration for her use and 
benefit. (’07) 34 Cal 706 (708) ^ (Yol 18) 1931 Mad 
343 (344) : 54 Mad 266 (DB), (i*07) 34Cal 706 and 
(Vol 7) 1920 Pat 197 : 5 Pat L Jour 47 (D B), ffoll) 

[9] Administrator appointed on behalf of a -lunatic 
executor The words “for the use* and benefit of the 
lunatic” create a special liability as between the admi- 
nistrator and the lunatic on whose behalf he is appoin- 
ted to act, but they do not affect the position of any 
purchaser or creditor dealing with such an adminis- 
trator. (’09) 12 Oudh Oas 390 (398) (DB). 

[10] Where the estate consists mainly of moveable 
property, letters of administration are not necessary. 
(Vol 4) 1917 Low Bur 142 (143) (DB). 

[11] In Bombay Presidency, it is competent to the 
Court to graot letters of administration in respect of 
undivided family property. (Yol 23) 1936 Bom 191 
(193) (BB). 

[12] The grant of letters of administration under 
S. 33, Probate and Administration Act, 1881 (corres- 
ponding to S. 246) does not amount to the appointment 
by tbe Court of a guardian of the property of the minor 

lumtic coneeined. Consequently, S, 3, Indian Majo- 
rity Act, 1875, does not operate to extend the period of 


minority. (1913) 24 Mad L Jour 450 (453) (DB). ((’06) 
1906 Pun Re No, 19, page 321, Bel, on.). 

[13] An administrator appointed under this section, 
has the full powers of disposal conferred by the Act 
upon the ordinary administrator. (’03) 12 Oudh Oas 
390 (398) (DB). 

Section 247 — Note I 

Sco2:}e : 

- [1] The appointment of an administrator pen- 
dente hie under S. 247 is purely discretionary and 
the Court has to bo satisfied as to the necessity of such 
an administratioa, as to the fitness of the proposed 
administrator, and that it is just and proper under the 
circumstances of the case to appoint an administrator, 
before subjesting the estate to the cost of auch admmis- 
tration. (Yol 20) 1933 Bom 342 (344) (’ll) 13 Cal 

L Jour 34 (35) (DB). (In contested probate pi'oceedingSj 
where the case is likely to be protracted, an order for 
an administrator pendente hie cannot be made as oi 
course. In each case the Com t must be satisfied that 
the appointment is necessary and proper.) 

[2] Probate suit— Appointment of executor not qiies- 
tioned—Court refused to araoint administrator pen-* 
dente lite, (1870) 2 P and^ 85 (86), M.ort%m&T v, 
Pauli. 

[3] The Court does not as a rule appoint a receiver 
as against executors whenever they have obtained pro- 
bate, unless there is gross misconduct or mismanage- 
ment and waste on their part. If they are rightly in 
possession and there is no dispute as to the’h' title they 
will not be replaced by the Court receu-er except on 
strong grounds. The Court refuses to appoint an adm.- 
nistrator pendente lUe where there is a parson 
named in the will as executor whose appointment is 
not questioned and who can discharge the functions oi* 
an administrator. But where the apepointment of the 
executors is questioned and their title is in clkputej 
because the will itself is challenged on various grounds, 
there should be a grant of administration pendente hie. 
(Vol 20) 1933 Bom 342 (346), 

[4] The Court of probate would grant administration 
pendente Ute in all cases where the necessity lor the 
grant is made out. This is so because vy^’nile the suit is 
pending, there is no one legally entitled co receive or to 
hold the assets or to give discharges. (’09) 10 Cal Ls 
Jour 263(275) (DB). 

[5] The taking of possession by the executor does 
not take away the jurisdiction of the prabite Court to 
appoint an administrator daring the pendency of an 
appeal to the HigB Court. (Vol 11) 1924 Cal 631 (633) 
(DB). 

[6] The Court has, apart from the Succession Act, 
general jurisdiction to appoint a receiver in any ease 
m which it may appear just and convenient to do so. 
Such an appointment cannot be claimed as of right 
merely because the proceedings are contested; but 
whenever there is a hona fide dispute and a case of 
necessity has been made out, the Court in its discretion 
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Grants for special purposes, 

258. If an executor is appointed for any limited purpose specified in the will, the probate 
Probate limited to pur- shall be limited to that purpose, and ’f he should appoint an attorney or 

pose specified m will. agent to take administration on bis behalf, the letters of administration, 

with the will annexed, shall be limited accordingly. 

[18G5 — S. 219; Probate and Administration Act, 1S81 — S. b5.] 

259. If an executor appointed generally gives an authority to an attorney or agent to prove 
Administration, with will a will on his behalf, and the authority is limited to a particular purpose, 

annexed, limited to partieu- the letters of administration, With the will annexed, shall be limited 
lac purpose. accc5rdingly. 

[1865 — S. 220; Probate and Administration Act, 1881 — S. 36 ] 

250. Where a person dies, leaving property of which he vv^as the sole or surviving trustee, or 
Administration limited to in which he had no beneficial interesG on his own account, and leaves 
property in which person no general representative, or one who is unable or unwilling to act as 
has beneficial interest. letters of administration, iimitel to such property, may be granted 

to the beneficiary, or to some other person on his behalf. 

[1865 — S. 221; Probate and Administration Act, 1881 — S. 37.] 


Section 247 — Note 1 (contd.) 

generally makes the grant. (Vol 20) 1933 Bom 342 

(344). 

[7] Where an injunction is necessary, the proper 
procedure to follow is for the aggrieved party to apply 
to the Court for the appointment of an administrator 
pendente hte under S. 247, as an administrator pmden/u 
lite appointed under that section takes charge of the 
entire estate, both movable and immovable, of the de- 
ceased. (Vol 2) 1915 Cal 565 (567) (DB). 

[8] Where an application is made under S. 247, the 
probate Court may, if necessary, grant an injunction 
either in the exercise of its inheient power or under 
0. 39 R. 7 of the Civil P. C. (Vol 2) 1915 Cal 565 (567) 
(DB). 

Position of administrator .pendente lite* 

[9] The position of an administrator pendente lite 
is similar to that of a receiver with this distinction that 
the administrator pendentelite represents the estate 
of the deceased for all purposes except distribution. 
(Vol 20) 1933 Bom 342 (343). 

[10] Administrator pendente His position is 
analogous to that of receiver in partition suit— Court is 
empowered to direct administrator to do acts necessary 
in interest of parties. (Vol 6) 1919 Cal 980 (981) (DB). 

Duration of functions oj administrator pendente 
lite. 

[11] The duties of an administrator and a Receiver 
pendente hte commence from the order of appointment 
and if the decree in action is appealed from they do 
not cease until the appeal is disposed of, while the 
functions of an administrator during the pendency of 
a suit terminate with a decree pronounced in favour of 
a will and do not continue until the executor obtains 
probate. (Vol 11) 1924 Cal C31 (633) (DB). 

[See also (1894) P 262 (263), Waeland v. Bird. (The 
case IS the same if there be no executors.) (’06) 10 
Cal W N 586 (569). (L R (1894) P D 262, Waeland v. 
Birdf Foil] 

^Vontrol of the OourV^ 

[12] The Succession Act itself should be looked to 
for the powers necessary for the proper custody of 
property pending the progress of proceedings under 
that Act, instead of leaving the Court to the enforce- 
ment of provisions contained in the Code of Civil Pro- 
cedure which were not enacted for such special pur- 
pose and which are not so indubitably applicable. 
(1900) 2 Bom L R 797 (798) (DB). 

Liability of administrator pendente lite after tef 
mmation of functions ; 

[13] An administrator pendente life. who intermeddles 


with the estate of a deceased person after he ceases to 
be administra-tor, can be sued as a quasi executor de son 
tori. (’08) 35 Cal 276 (280) (SB). ((’67) 2 Ind Jur 
(N S) 234 and (’81) 3 Mad 359, Foil) I-* (’06) 10 Gal 
W N 566 (569). 

Court’ f:e. 

[14] Grant of administration pendente hte requires 
court-fee but person to whom full grant is subsequently 
ordered is, on termination of proceedings, entitled to 
such grant free of payment. (Vol 13) 1926 Rang 89 
(90) (DB). 

Section 248 — Note 1 

[1] It is not necessary when executor is appointed 
for limited purpose specified in will that there should 
be express direction that he should also carry out all 
general duties of executor. (Vol 27) 1940 Bom 400 (403). 

[2] It is true that an executor, who has been appointed 
by the testator for the administration of a particular 
fund, is competent to take out probate limited to that 
particular fund but where there is no direction as to 
any particular fund and where the applicants for the 
grant of letters apply in their capacity as heirs, there is 
no provision of law which empowers the Court to refuse 
administration of t’ne whole estate and limit it to a 
ftaciionai undivided portion thereof. (Vol 5) 1918 Pat 
673 (674) : 3 Pat L Jour 415 (DB). 

[3] In order to see v/hether the grant of probate was 
limited in character or unlimited the Court must see 
the will. (Vol 8) 1921 Pat 313 (314) (DB). 

Section 250 — Note 1 

[1] V7here in tho course of partnership business the 
partners effect insurance on their own lives and obtain 
poLc.G3, and the account in respect of the policies and 
tte premia payable form a partnership account and not 
the individual account of the partners, the surviving 
partners can on the death of one of them apply under 
S. 250 for letters of administration limited to the policy 
of the deceased, provided he leaves no general represen- 
tative or one who is unable or unwilling to act as such* 
(Vol 18) 1931 Bom 428 (429) : 55 Bom 795. 

[2] Section 250 is silent about the subsequent or 
ultimate devolution of property of which the deceased 
was trustee : and it applies even if the estate of the 
deceased derive any benefit from the trust property. 
(Vol IS) 1931 Bom 428 (430) : 55 Bom 795. 

[3] No partner can be said to have any beneficial 
interest in any partiouiar estate or property until the 
partnership is wound up and accounts taken. (Vol 18> 
1931 Bom 428 (429):65 Bom 795. ((’97)21 Bom 673 and 
(1897) 1897 App Cas 11, Lord Sudeley v. Attorney* 
General, Foil) 
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251« When it is necessary that the representative of a person deceased be made a party to a 
Administration limited to pending suit, and the executor or person entitled to administration is 
suit. unable or unwiliing to act, letters of administration may be granted to 

the nominee of a party in such suit, limited for the purpose of representing the deceased in the said 
suit, or in any other cause or suit which may be commenced in the same or in any other Court 
between the parties, or any other parties, touching the matters at issue in the said cause or suit, 
and until a final decree shall be made therein and carried into complete execution. 

[1865 — S. 222; Probate and Administration Act, 1881 — S. 38.] 

252. If, at the expiration of twelve months from the date of any probate or letters of adminia- 
Administration limitea to Oration, the executor or administrator to whom the same has been 

purpose of becoming party granted is absent from the Province within which the Court wmcn Ms 
to suit to be brought against granted the probate or letters of administration exercises jurisdiction, 
administrator. Court may grant, to any person whom it may think fit, letters of 

administration limited to the purpose of becoming and being made a party to a suit to be brought 
against the executor or administrator, and carrying the decree which may be made therein into 
effect. 

[1865 — S. 223; Probate and Administration Act, 1881 — 8. S9.] 

253. In any case in which it appears necessary for preserving the property of a deceased 
Administration limited to person, the Court within whose jurisdiction any of the property is situate 

collection and preservation may grant to any person, whom such Court may think fit, letters of 
of deceased’s property. administration limited to the collection and preservation of the property 
of the deceased and to the giving of discharges for debts due to his estate, subject to the directions 
of the Court. 

[1865 — S. 224; Probate and Administration Act, 1881 — S. 40 ] 

254. ( 1 ) When a person has died intestate, or leaving a will of which there is no executor 
Appointment, asadminis- willing and competent to act or where the executor is, at the time of the 

oiie^ who ^1n °ordinar ^ of Such person, resident out of the Province, and it appears to the 

ramstances^would^^be en- Court to be necessary or convenient to appoint some person to administer 
tit'ed to administration, the estate or any part thereof, other than the person who, in ordinary 
circumstances, would be entitled to a grant of administration, the Court may in its discretion, 
having regard to consanguinity, amount of interest, the safety of the estate and probability that it 
will be properly administered, appoint such person as it thinks fit to be administrator. 

( 2 ) In every such case letters of administration may be limited or not as the Court thinks fit. 

[1865 — S. 225; Probate and Administration Act, 1881 — S. 41.] 


Section 250 — Note 1 (contd,) 

[4] By virtue of a limited grant under this section 
the grantee does not acquire, nor has he power right- 
fully to dispose of any interest outside the limits of 
that grant. (’03) 6 Bom B K 784 (787) (DB). 

[5] Under a will certain immovable property was 
dedicated to the sheba of an idcl; the will appointed an 
executrix, who was also constituted shebait. The exe- 
.cutrix was given power to appoint the next shebait. On 
the death of executrix, without exercising the power o! 
appointment, an application for grant of letters of ad- 
ministration with respect to debutter property was made 
by the sister’s son of the testatrix : Held that the idol 
was a “beneficiary** and as such, it could not under- 
take the management of the estate. The administration 
might be granted to some person on its behalf* Held 
also that the applicant's son, in the absence of 
other nearer heirs, was the heir entitled to grant (’86) 
12 Cal 376 (379, 380) (DB). 

[6] Section 250 can apply only to property in which 
a deceased person had ownership so as to constitute it 
a portion of his estate although he held it in trust. 
A mohuat of a math has no ownership in the property 
of the math. It, therefore, does not form any portion 
of hia estate. A p'^rson claiming to be bis successor 
cannot therefore apply under S. 250 for grant of letters 
in respect of the math pronerty. (’12) 16 Cal W N 
798 (800, 801) (DB). ( (*86) 12 Cal 375, Discussed and 
DiHmguished,) ^ (U3) 17 Gal L Jour 66 (66) (DB), 
((‘12) 16 Cal W N 798, Foil.) 


Section 251 — Note 1 

[1] Dishonest heirs, by refusing to take out probate 
or letters of administration, would be able to escape 
liability for the torts of a deceased defendant. But, the 
Succession Act itself provides the remedy, for by S. 251, 
it gives to the party himself whose interest it is to con- 
tinue a suit in which the cause of action survives, the 
power to have constituted an administrator for the 
purpose of continuing the litigation. (Vol 23) 1936 Bang 
17 (25) ; 13 Kang 385 (DB). 

[2] Death of defendant testator pending suit 

Executors under will not getting substituted although 
repeatedly asked to do so — Administrator ad litem 
appointed — Executors cannot apply for revocation 
of the grant of letters of administration — But they can 
be given supplementary grant of probate, keeping the 
administrator ad tern intact. (Vol 26) 1939 Cal 7181718). 

[3] Ttie Court to which an application under S. 251 
has to be made is the Court as determined by S. 270 
(’93) 17 Bom 689 (690) (DB). 

Section 254 — Note I 
Scope. 

[1] Section 254 applies to a case where for some 
just cause, the person wbo is legally entitled to letters 
of administration ought to be superseded and the grant 
made to another person ( 94) 21 Cal 164 (16S) (DB). 

[2] Section 254 has no application where thtre is 
no want of persons entitled to admmistration, nor does 
it empower a Court to make an arbitrary selection frcm 
among persons contending for a grant. A grant of 
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Qraiits loitli exception » 

256» Whenever the nature of the case requires that an exception be made, probate of a wilh 
Probate or administration, with or letters of administration with the will annexed, shall be granted 
■will annexed, subject to exception, subject tO Buch exception. 

[1865— S. 226; Probate and Administration Act, 1881 — S 42.] 


Section 254 — Note 1 (contd.) 
administration must be made to the person who is by 
law entitled to the property, and it is only in excep- 
tional circumstances that this rule should be departed 
irom. (?ol 7) 1920 Pat 197 (199) ; 5 Pat L Jour 347 
{BBl 

[3] It is desirable that a petition filed under S. 254 
should plead specifically the existence of such circum- 
stances as would make the section operate. An aver- 
ment, however, m the petition that the executors named 
in the will have “slept over the will”, thereby making 
it possible for one of those executors to misappropriate 
the trust funds, may be treated as a sufficient averment 
that the executors named in the will are not willing 
and competent to execute the will. If necessary the 
petitioner might have been required to amend the peti- 
tion making the petition more speoifie But the vagueness 
of the plea is not of itself a sufficient ground for the 
rejection of the petition. (Vol 31) 1944 Mad 189 (190) : 
I L B (1944) Mad 658 (DB). 

[4] It is not m the power of the District Judge acting 
under S. 254 to direct that somebody else who has no 
present interest in the estate should be associated with 
the person who under S. 218 is legally entitled to letters 
of administration. (’94) 21 Cal 164 (163) (DB) 

Discretion of Court. 

[5] The wording of S. 254 gives the Court a very 
•wide discretion as to the person who is to be appointed 
.administrator on a petition under the section, and a 
person interested in the estate can, where there is no 
■axecutoc willing or competent to act, ask the Court to 
appoint a public official or even such person as the 
€ourt may think fit as administrator, rather than allow 
the will to fail. (Vol 31) 1944 Mad 189 (190) ; I L B 
(1944) Mad 658 (DB). 

[6] The grant of letters of administration is purely 
iHscretionary and as the object of the grant is the pro- 
tection and benefit of the estate, the Court would not 
exercise a proper discretion in refusing to make such a 
grant to a person having the largest interest in the 
estate, merely on the ground that it would be more 
satisfactory to make a grant to another person. It is 
only when the estate, in the hands of a person having 
the largest interest is likely to suher irretrievable loss 
and damage, that a refusal would be justified. (Vol 7) 
1920 Pat 197 (1.^9) : 5 Pat L Jour 347 (DB). 

[7] If persons who are not next of kin and are not 
legatees, come before the Court asking grant, then the 
Court is entitled under this section to say that a proper 
mse must be made out for making such a grant. (Vol 14) 
1927 Gal 654 (656) (DB). 

[8] A grant of letters may be made under S. 254 to a 
daughter in-law of the deceased, as guardian of her 
minor son, who is neither an executor nor a residuary 
legatee. (Vol 4) 1917 Low Bur 142 (143) (DB). 

[9] A under a will devoted the whole of property to 
idol and appointed his wives and son H executrices and 
executor of will. The executrices and executor never 
applied for probate. The son B dealt with the property 
as if there was no will and mortgaged it. The property 
was sold in execution of the mortgage decree. There- 
after minor sons applied for probate of the will 
under S, 254 through their mother who was a pardana- 
shin woman as their next friend : Held that the appU- 
mtion could not be considered bona fide and therefore 
could not be granted. The mother, the next friend, was a 


pardanashin woman and the husband, the defaulting 
executor, would manage the whole business, if grant was 
made. (’08) 7 Cal L Jour 558 (559) (DB). 

*^Leavmg a will . ... to act” 

[10] The expression ‘‘leaving a will of which there is 
no executor willing and competent to act” does not 
mean that at the time of the testator’s death, when the 
will came into effect, there was no executor willing to 
act, but it clearly refers to the time when the Court 
has to decide as to whether there is no executor willing 
and competent. The fact that a named executor has 
acted for a short time can make no difference, so far as 
the powers of the Court are concerned, if when the 
Court has to take action, there is no executor willing 
and competent to act. (Vol 15) 1928 Mad 797 (798) (DB). 

Considerations for exercising discretion, 

[11] It is well established according to the English 
cases that the Court should prefer a sole to a joint 
administration and even where several persons stand 
in the same degree of kinship to the deceased, it is the 
rule to select one only, the selection being made accord- 
ing to certain recognized principles. The interest of the 
estate which has to be administered and the interests 
of the parties entitled thereto must be primarily looked 
to and, other things being equal, a person with business 
experience and capacity will be preferred to one who 
has none. A sou as a rule will be preferred to a daughter 
and where none of the usual tests can be applied, the 
Court frequently appoints the applicant who is first in 
the field. Where the applicants for administration are 
quarrelling between themselves and are antagonistic to 
eath other, the administration of the estate is likely to 
suffer. As they must act jointly, one of them, if obsti- 
nate, could defeat the proper administration of the 
estate. This has also undoubtedly been held to be the 
practice in this country where administration has 
frequently been refused to more than one person even 
where the claimants by reason of kinship are equally 
entitled to it. (Vol 10) 1923 Pat 348 (350) : 2 Pat 508 
(DB). ((’80) 5 Cal L B 363, Foil.) 

[12] Consanguinity o£ administrator, safety of estate 
and probability of proper administration should be 
looked to — The Court is not to ba guided by the wishes 
or feelings of the parties but by the benefit of the estate. 
(Vol 12) 1925 Cal 178 (180) (DB). 

iSec also (1872-75) 3 P & D 207 (208, 209), In the 
goods of Hale. (Administration— Person dying intestate 
— Mere fact that the persons who would be entitled to 
administratiou desire that some one else should be ap- 
pointed administrator, does not constitute such a special 
state of circumstances as to justify a grant under S. 73, 
English Probate Act (20 and 21, Viet. 0. 77).)] 

[13] English law — The Court of probate has no 
power to refuse probate to any executor appointed by a 
testator by reason of the badness of his character only, 
but only in certain cases, namely, he mubt be resident 
out of United Kingdom at the time of the testator’s 
death and there must be a necessity or convenience 
that such person should not be allowed to act. In these 
cases tbe Court might make grant of administration to 
some other person. (1872*75) 3 P & D 48 (49), In the 
goods of Samson. 

Section 255 — Note 1 

[1] Section 255 deals with those cases wherein cer- 
tain properties have to be excepted from the letters o£ 
administration for special reasons. Under that section 

977 & 973 A. M. 
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256. Whenever the nature of the case requires that an exception be made, letters of adminh 
Administration with exception, stration shall be granted subject to such exception. 

[1865— S. 227; Probate and Administration Act, 1881«— S. 43.] 

Grants of the rest, 

267. Whenever a grant with exception of probate, or of letters of administration with or 
Probate or administiation oi rest, without the will annexed, has been made, the person entitled tc 

probate or administration of the remainder of the deceased’s estate may take a grant of probate 
or letters of administration, as the case may be, of the rest of the deceased’s estate. 

[1865 — S. 228; Probate and Administration Act, 1881— S. 44.] 

’ Grant of effects unadministered* 

268. If an executor to whom probate has been granted has died, leaving a part of the testa- 
Grant of effects nnadministered. tor’s estate unadministered, a new representative may be appointed 

for the purpose of administering such part of the estate. 

[1865— S. 229; Probate and Administration Act, 1881—S. 45.] 


Section 255 — Note 1 (contd,) 
the Probate Court cannot go into the question of the 
validity of the will with referance to Hindu law. (Yol 
23) 1936 Lab 378 (379). 

[2] A will may be in part admitted to probate and 
in part may be refused. If the Court shall be satisfied 
that a particular clause has been inserted in the will 
by fraud without the knowledge of the testator in his 
life-time or by forgery after his death, or if he has been 
induced by fraud to make it a part of his will, probate 
will be granted of the instrument with the reservation 
of the clause; or where a clause has been introduced 
f%f%ncunam and the deceased executes the paper not 
having given any instruction for such clause and it not 
having been read over to him, probate would.be granted 
of the remainders of the paper omitting such clause, 
fll) 15 Cal W N 1014 (1017, 1018) (DB) ^ {’05) 1 
Cal L Jour 109 (113) (DB). ( (1882) 7 App Gas 192, 
Marryann Bhodes v. Sarahann Rhodes ; (1847) 1 
H L 0 191, Robert Allen v. Richard McPherson and 
(1882) 7 P D 68, Morrell v. Morrells Foil) 

[3] There is no provision in the Succession Act 
which authorizes the Court to grant probate limited to 
part of the estate in cases where under S. 211 the 
whole estate is vested in the executor. Section 255 is 
in no way applicable. (’82) 6 Bom 460 (462) (DB). 

[See also (Vol 30) 1943 Oudh 151 (154) (DB). (Will 
appointing 20 persons as sole executors — Under S. 211, 
property vests in them and they are legal represen- 
tatives of deceased— Fact that widow and daughter are 
in possession of substantial portion does not attract 
S. 255 and no probate can be granted to the executors 
in respect of portion of estate only in their possession— 
They must pay court-fee on entire value of estate.)] 

[4] Different people cannot get individual grants of 
letters of administration limited to the particular pro- 
perty, Where there has been one partial grant already 
there should be no other grant save with reference to 
rest of estate. (Yol 14) 1927 Cal 654 (654) (DB). 

[5] When a provision is found in a will, under which 
the writer gets a substantial advantage and the evidence 
is not sufficient to remove the suspicion attaching to the 
provision and to satisfy the Court that the testator 
knew and approved of the said provision, probate should 
not be granted of that part which confers the benefit 
but probate should not be refused in respect of the 
remainder of the will. (Yol 16) 1929 P 0 45 (50) : 56 
Ind App 62 : 8 Pat 382 (PC). 

[6] A person to whom coparcenary property has 
passed by survivorship has right to apply for repre- 
sentation under S. 255 or S. 256 as the case may be. 
(Yol 22) 1935 Bom 242 (243) ; 59 Bom 644. 

[7] The grant contemplated by Ss. 255 and 256 need 
i»t?m6ution specifically properties in respect of which 
Wtmi is made, (Yol22) 1935 Bom 242 (244); 59Bom644. 


Section 256 — Note 1 

[1] Where there is a will or not, a person to whom 
coparcenary property has passed by survivorship has 
the right to apply for representation under S. 255 or 
S. 256, as the case may be. (Yol 22) 1935 Bom 242 
(243) : 59 Bom 644. 

[2] As a rule, in all cases, general letters of adminis- 
tration of a Hindu’s estate must be taken out for the 
immovable as well as the movable property. Limited 
administration can only be granted under special cir- 
cumstances. (’81) 6 Cal 483 (484) {SB)^< (’84) 10 
Cal 554 (557). (Considering the special circumstances 
of the ease, letters of administration were granted 
in respect of separate estate of the deceased, departing 
from the rule laid down in (1880) 5 Cal 2.) 

(’80) 5 Cal 2 (3). (If Hindus take out letters oi 
administration at all, they must take out general 
letters. Letters of administration limited to certain 
property cannot be granted.)] 

[3] Where property, purchased with the funds of 
the joint family and belonging to it, stands in the name 
of the karta of the family in his individual name, the 
legal estate vests in the karta while the beneficial 
interest is in the family. On the death of such person, 
no change takes place so far as beneficial interest is 
concerned, but the legal estate does not pass by survi'^ 
vorship to the other coparceners, and therefore letters 
of administration may be granted to the surviving co- 
parceners as his “heirs” to the legal estate in such pro- 
perty and limited to it alone. (Yol 29) 1942 Lab 173 
(175) : ILB (1942) Lah 717 (FB). 

[4] Court should prefer a sole to a joint administra- 
tion. (Yol 10) 1923 Pat 348 (350); 2 Pat 508 (DB), 

Section 257 — Note 1 

[1] Where there has been one partial grant already, 
it is unreasonable that there should be any other grant 
save with reference to the rest of the estate. (Yol 14) 
1927 Cal 654 (654) (DB). 

[2] Where A an executor, appointed by the testator 
has dealt with certain properties belonging to the 
testator and where B has subsequently obtained letters 
of administration, the latter will be confined to the pro^ 
perties other than those dealt with by the executor. 
(’12) 17 Ind Cas 868 (874) (DB) (Low Bur). 

Section 258 — Note 1 

[1] The word “may” in the section is to be treated 
as directory and as showing the course which the 
Legislature intends shall be adopted. (’74) 12 Bens 
L R 423^428) •$(’93) 16 Mad 71 (72) (DB). 

[2] The Court may properly presume, in the absence 
of anything to the contrary and after a long lapse of 
time, that the estate has been administered. (’06) 10 
Cal W N 432 (434) (DB). 
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259» In granting letters of administration of an estate not fully administered, the Court shall 
Eules as to grants of efieets un- be guided by the same rules as apply to original grants, and shall 
administered. grant letters of administration to those persons only to whom ori- 

ginal grants might have been made. 

[1865 — S. 230; Probate and Administration Act, 1881 — S. 46,] 

260. When a limited grant has expired by efflux of time, or the happening of the event or 
Administration when limited grant contingency on which it was limited, and there is still some 
expired and^ still some part of estate part of the deceased *s estate unadministered, letters of admi- 
unadmmistered. nistration shall be granted to those persons to whom original 

grants might have been made. 

[1865 — S. 231; Probate and Administration Act, 1881 — S. 47.] 

CHAPTER HI. 


Alteration and Revocation op Grants. 

261. Errors in names and descriptions, or in setting forth the time and place of the deceaseds 
What errors may be rectified death, or the purpose in a limited grant, may be rectified by the 
by Court. Court, and the grant of probate or letters of administration may be 

altered and amended accordingly. 

[1865~S, 232; Probate and Administration Act, 1881 — S. 48.] 


Section 258 — Note 1 (contd.) 

[3] Where the will directed six persons to be pancbas 
of whom one was to supervise the work of administration 
and the pauohas were given power to appoint other 
panohas ; Held, that power could only he exercised by 
the whole body of pancbas. Any power to appoint by 
will was excluded. At the most one panch would be a 
person who might apply for letters of administration 
de bonis non. (Vol 10) 1923 Bom 216 (216) (DB). 

[4] As a result of the grant of letters of administra- 
tion de bonis non, it does not follow, as of necessity, 
that the administrator will obtain any property. Whole 
of testator’s estate created trust for certain idol and 
iwo persons appointed executors and also shebaits— 
Testator’s daughter obtaining letters of administration 
de bonis non : Held that as soon as debts and legacies 
and funeral expenses were paid, executors would hold 
the property upon the trusts of the will and there would 
be no property administered by the executors, which 
would pass to any administrator de boms non. (Vol 8) 
1921 Cal 142(143) (DB). 

[5] Under will of Hindu, self-acquired property be- 
queathed to his infant son — Death of executor before 
estate was fully administered — Suit by testator’s son 
for recovery of arrears of rent by his next friend *. Held 
letters de bonis non should have been taken out and 
without them the suit was not maintainable. (1893) 16 
Mad 71 (72) (DB). 

[6] Dedication, under will, of property to idol — 
Executrix appointed — Executrix also constituted she* 
bait — Executrix also given power to appoint next 
shebait — Death of executrix without making appoint- 
ment— Application for grant of letters in respect of 
debutter property : Held that this section authorised 
such a grant, inasmuch as no shebait having been ap- 
pointed, portion of the estate of the testator remained 
to be administered. (’86) 12 Cal 375 (379) (DB). 

[7] Where an executor dies without having fully 
administered the estate, the duty of carrying on the 
administration of the estate does not devolve upon the 
deceased executor or administrator’s personal represen- 
tative but on a person appointed for the purpose under 
S. 258. (Vol 2) 1915 Mad 1184 (1188) -J^lVol 7) 1920 
Upp Bur 45 (46) : 3 Upp Bur Eul 208. (The English 
law of derivative executorship does not a|)ply in India 


and upon the death of the executor or administrator of 
a deceased person, the estate of the latter is absolutely 
unrepresented until some one comes forward and gets 
a grant of letters.) ^(’74) 12 Beng L R 423 (429). 

Section 259 — Note 1 

[1] Section 259 affords an argument against the 
possibility of there being such a thing as derivative 
executorship. The existence of a derivative executor is 
not contemplated by the Act and the representation is 
treated as coming to an- end on the death of the execu- 
tor. (’74) 12 Beng L R 423 (428). 

Section 260 — Note 1 

[1] Letters of administration granted to widow of 
deceased testator durante minontate of infant son— 
Death of son intestate and still infant — Estate still un- 
administered : Held widow was entitled to administra- 
tion de boms non to that estate. (’02) 6 Cal W N 581 
(582) (SB). 

Section 261 — Note 1 

[1] No Court other than the probate Court is com- 
petent to hold that the letters of administration had 
been imperfectly or inaccurately drawn up. (Vol 2) 
1915 Gal 325 (326, 327) (DB). 

[2] Application to rectify clerical error by omitting 
a word and inserting another which ought to have been 
there : Held that an order for omitting the words 
could be given but not for inserting another. (1901) 
Prob. D 190 (192), In the goods of Louis SchotU 

[3] Will as originally drawn up bequeathing proper- 
ties to Gr. B. White whereas the testator intended to 
bequeath to G. B. Ward— Will executed by striking out 
the word White and inserting Ward in its place — Change 
not initialled by testator — Probate issued in the name 
of White— On an application to amend, the substitution 
of the word White with Ward was allowed. (’79) 4 Cal 
582 (582). 

[4] Solicitor, in a will, under a mistake describing 
testatrix’s interest in a property as in undivided moiety 
thereof — Draft submitted for approval returned with 
alterations in respect of other particulars— Finding of 
fact that the testatrix did not aprove of that part 
which contained the restricted description of the extent 
of her interest in the property — Application to amend 
the will by deleting the restrictive words was allowed « 
(1902) Prob D 234 (237), Brises v, Baillic Hamilton. 
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Procedure where codicil discover- 262. If, after the grant of letters of administration with 

ed after grant of administration with the will annexed, a codicil is discovered, it may be added to the 
will annexed. grant OH due proof and identidcation, and the grant may be 

altered and amended accordingly. 

[1865 —S. 233; Probate and Administration Act, 1881— S. 49.] 

Kevocation or annulment for just 263* The grant of probate or letters of administration 

cause. may be revoked or annulled for just cause. 

Explanation.— JuBt cause shall be deemed to exist where— 

(a) the proceedings to obtain the grant were defective in substance; or 
(I ) the grant was obtained fraudulently by making a false suggestion, or by concealing 
from the Court something material to the case; or 

(c ) the grant was obtained by means of an untrue allegation of a fact essential in point of 
law to justify the grant, though such ^allegation was made in ignorance or inadver- 
tently; or 

(d) the grant has become useless and inoperative through circumstances; or 

(e) the person to whom the grant was made has wilfully and without reasonable cause 
omitted to exhibit an inventory or account in accordance with the provisions of 
Chapter vil of this Part, or has exhibited under that Chapter an inventory or account 
which is untrue in a material respect. 

Illustrations^ 


fC The Court by which the grant was made had no jurisdiction. 

(%i) The grant was made without cit'ng parties who ought to have been cited. 

(xii) The will of which prabate was obtained was forged or revoked. 

(iv) A obtained letters of administration to the estate of B, as his widow, but it has since transpired that 
she was never married to him. 

(v) A has taken administration to the estate of B as if he had died intestate, but a will has since been dis- 
covered. 

(vi) Since probate was granted, a later will has been discovered. 

(mi) Since probate was granted, a codicil has been discovered which revokes or adds to the appointment of 
executors under the will. 

(m%% ) The person to whom probate was, or letters of administration were, granted has subsequently become 
of unsound mind. 


[1865 S. 234; Probate and Administration Act, 1881 

SECTION 263-SYNOPSIS 

1. Scope and applicability. 

2. Right to apply. 

3. Minors. 

4. Bar of res judicata. 

5, Whether suit lies to set aside grant. 

6, Forum. 

7, Just cause. 

8. Delay in filing application, 

9, Clause (a). 

10. Clause (b). 

11. Clause (c). 

12« Clause (d). 

13. Clause (e). 

14, Limitation, 

15, Powers of Court. 

16. Review, 

1. Scope and applicability.— [1] Section 263 
is exhaustive of the cases in which just cause 
shall be deemed to exist for the revocation or an- 
nulment of the grant of letters of administration. 
(Vol 28) 1941 Rang 259 (261) : 1941 Rang L R 376 
im)^ CVol 7) 1920 Oal 584 (586) : 47 Cal 115 (DB). 

[2] The section is exhaustive and not merely illus- 
trative. (Tol 13) 1926 Lab 352 (352) : 7 Lab 270 (DB). 

[3] The section applies to the case of a Hindu will 
and an application for revocation of such a will lies 
under the provisions of this section. (’81) 5 Bom 638 
(640). 

[4] A proceeding for the revocation of probate is not 
suit within the meaning of 0. 23, Rr. 1 and 3 of the 
Civil P. C. (TO) 12 Gal h Jour 91 (95) (DB). 

[5] Application for revocation by a person who con- 
tested the grant when it was made is in substance an 


-S. 50.] 

application for review and is not maintainable unless 
accompanied by a copy of the order. (Vol 26) 1939 
Rang 215 (216) : 1939 Rang L R 601 (DB). 

2. Right to apply [1] Other persons falling 

within the definition “persons claiming to have any 
interest etc.*’, in S. 283 (1) (c) who are not parties to 
the proceedings in which probate or letters of adminis- 
tration were granted or though entitled to be cited 
were not served with personal notice thereof have for 
their only remedy an application for the revocation or 
annulment of the grant of probate or letters of adminis- 
tration, and in making that application they will be 
limited by the expression “just cause” as defined in that 
section. (’81) 6 Cal 460 (471) (DB). 

[2] It is not only persons who would be cited before 
grant of probate who could apply to revoke the probate 
but also persons who allege that they have been de- 
frauded. (Vol 31) 1944 P C 11 (12, 13) : 71 Xnd App 1: 
ILR 11944) Kar PC 61 Sup (PC). 

[3] The applicant for revoking probate must show 
that he is interested in the alleged will. It may be 
slight or even a bare possibility; but there must be some 
interest which the applicant is prima facu entitled to 
claim in the estate of the deceased. (Vol 20) 1933 Bom 
370 (372) ^•(Vol 19) 1932 Pat 95 (96): 10 Pat 817 (DB). 
(Application on the ground that deceased testator had 
no right to the properties which were alleged as held by 
him in his official capacity : Eeld the petitioner had 
no locus standi.) 

[4] A person disputing the right of a deceased testa- 
tor to deal with certain property as his own cannot be 
properly regarded as having an interest in the estate 
of the deceased. (’90) 17 Gal 48 (62) (DB). ((’82) 8 
Cal 570 (DB), Bissenied.) 
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Section 263— Note 2 (contd.) 

[5] Applicant for revocation must show interest in 
the estate of the deceased. (Vol 4) 1917 Pat 532 (532) 

(Vol 6) 1919 Low Bur 38 (38) : 9 Low Bur Rul 
273 (DB). (Applicant having no right to claim a share 
in the estate : Held he had no interest to apply for 
revocation.) 

[6] No one who has no immediate right to and is 
not willing to take a grant of letters of administration in 
substitution should be allowed to apply for revoking a 
probate. (Vol 7) 1920 Low Bur 106 (107) (DB). 

[7] Where an immediate reversioner is precluded 
from applying for revocation 'the remoter reversioner 
can do so. (Vol 9) 1922 Cal 38 (40) (DB) 

[8] Legatee under an earlier will has locus standi to 
apply for revocation of probate of later wdl. (Vol 6) 
1919 Cal 1012 (1012) (DB). 

[9] B died leaving will under which K who was ap- 
pointed executor obtained probate — jV, the lady’s hus- 
band, after the death of B and before K"*s application 
for probate selling one of the properties comprised in 
the will to C — C applying for revocation first as pur- 
chaser of B’s property from her heir*at-law but later on 
changing the plea setting up N as being independently 
entitled ta it under the will of W’s father : Held that 
B’5 application for revocation would be only if he 
claimed the properly as purchaser from her heir-at law. 
(Vol 26) 1939 Cal 87 (88) : ILB (1938) 2 Cal 173 (DB). 

[10] A person interested by assignment in the estate of 
a deceased may, where a will has been set up and 
proved at variance with his interests, apply for revoca- 
tion of the probate of the will set up. (Vol 2) 1915 Cal 
421 (422) (DB) (Purchaser of interest in property of 
deceased can apply.) 

[11] Assuming that a purchaser from a heir can 
apply to have the grant of a probate revoked it is 
doubtful whether an attaching creditor could do so 
at least in a ease which is not founded on the ground 
that the probate has been obtained in fraud of credi- 
tors. (’84) 10 Cal 19 (27, 28) : 10 Ind App 80 (PC). 

[12] Alienees since probate are not necessary parties 
to proceedings for revocation of probate on the ground 
of proceedings being defective in substance. But after 
revocation they may be allowed to be heard when the 
propounder is called upon to prove the will. (Vol 18) 
1931 Cal 713 (717) (DB). 

[13] An applicant who was a member of joint 
family with deceased is not entitled to revoke. (Vol 4) 
1917 Pat 532 (532) (DB). 

[14] Objection that applicant for revocation did not 
allege any interest in property cannot be raised for first 
time in appeal — Order will stand unless shown to be 
wrong on merits. (Vol 12) 1925 Lab 428 (429) : 6 Lah 
180 (DB). 

[15] The District Judge has no power to commence 
proceedings to revoke the probate on his own motion. 
(’04) 31 Cal 628 (640) (DB). 

[16] See also under S. 283. 

3. Minors. — [1] A minor when properly repre- 
sented can apply for revocation of probate where 
guardian was appointed without his consent and re- 
fused to accept citation. (Vol 7) 1920 Cal 630 (631) 
(DB). 

[2] Where a minor is interested and no citation is 
duly served upon the properly appointed guardian ad 
litem of the infant it would be open to the infant on 
attaining majority to institute proceed icga for the re- 
vocation of probate. (Vol 14) 1927 Bom 387 (388). 

[See also (Vol 3) 1916 Cal 885 (887, 888) (DB). (Case 
of intestacy — Letters of administration obtained by 
brother — Minor interested as only heir left by deceased, 
neither cited nor properly represented — After attain- 
ing majority, minor heir held entitled to obtain an 


order for revocation of grant and have the will proved 
in solemn form.)] 

[3] Contentious proceedings — Probate granted in 
consequence of' a compromise between the juris 
disputants — Prayer by one of the disputant as guardian 
on behalf of a minor claimant that compromise be 
sanctioned — Court passing no formal order : 
Held that the minor bad a right to apply lor the 
revocation of probate on attaining age and that he may 
become debarred from exercising such right by his 
acquiescence and delay for a long time or by subse- 
quent ratification of the dispositions of the will. (’10) 
14 Cai W N 1068 (1073) (DB). 

4. Bar of res judicata. — [1] The section allows one 
party after another to attack in turn the grant of pro- 
bate but does not allow every succeeding opponent to 
re-open all previous attacks. It does not also enable 
parties already defeated to press their attacks over 
again. (Vol 11) 1924 Mad 578 (581) (DB). 

[2] The principle of res judicata applies even 
though the words of S. 11, Civil P. 0,, may not be 
strictly applicable where the matter has previously been 
in issue between the same parties and the validity of 
the will has been fully and finally established. (Vol 11) 
1924 Mad 578 (580) (DB). 

[3] Obiter, — Decision under S. 263 against the ap- 
plicant that he had not such interest in the subject- 
matter of the bequest as to justify his bringing an 
application for revocation of probate held operated as 
res judicata, (Vol 27) 1940 Gal 236 (240) . ILR (1940) 
1 Cal 14. 

[4] An application for revocation by a party who 
contested the order at the time at which it was made, 
and having had the opportunity did not put forward a 
particular just cause is •prima facie res judicata as 
between the parties. (Vol 26) 1939 Rang 215 (216) : 
1939 Rang L R 601 (DB). 

[5] When once probate of a will has been granted 
in solemn form, no one who has been cited or taken 
part in the proceedings or who was cognisant of those 
proceedings and stood by can afterwards seek to have 
it cancelled. (’94) 17 Mad 373 (376) (DB) ^ (’81) 5 
Bom 638 (641) ^ (Vol 29) 1942 Cal 283 1^88) : ILB 
(1941) 2 Cal 1 (DB)'I<(Vol 3) 1916 Cal 623 (626) (DB). 

[See also (Vol 27) 1940 Cal 296 (301) : ILR (1940) 1 
Cal 33 (DB). (If the non-cited party had knowledge of 
the probate proceedings, absence of citation would be a 
defect but not a defect of substance sufficient to revoke 
the grant under S. 263.)] 

[See however (Vol 3) 1916 Cal 938 (946) (DB). 
(Applicant pardanashin lady — Will proved in common 
form without citation on her — Infants practically de- 
prived of whole inheritance by will — Mere knowledge 
on the part of applicant of proceedings is not sufficient 
ground for refusal to recall probate.)] 

[6] Where citations have been served and a party 
in cognisant of the proceedings for probate or letters of 
administration and chooses to stand by and allow the 
proceedings to be concluded in his absence, he will not 
be allowed to come in afterwards and have the grant 
revoked. (Vol 29) 1942 Cal 283 (236) ; ILR (1941) 2 
Cal 1 (DB). 

[7] Person entitled to special citation not cited but 
otherwise aware of the proceedings is bound by the 
proceedings. (Vol 9) 1922 Pat 406 (407) : 1 Pat 86 
(DB). 

^ [8] Citation issued to nearest agnate and heir of tes- 
tator — Unsuccessful contest by him — His son cannot 
apply for revocation on ground that there was no 
citation on him (Vol 17) 1930 Pat 488 (492) (DB). 

[9] Death of defendant pending suit — Executors 
under will not getting substituted although repeatedly 
asked to do so— Administrator ad litem appointed — 
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Section 263 — Note 4 [contd,) 

Executors cannot apply for revocation of the grant of 
letters of administration. (Vol-26) 1939 Cal 718 (718). 

[10] Two wills executed by testator, the latter re- 
voking the former — Probate granted under the second 
will — Application for revocation by executors of first will 
dismissed on the ground that they had no interest in 
the subjeet-matterof the bequest— Representative suit by 
persons interested in the bequests under former will — 
Decision in the proceedings by executors does not ope- 
rate as res jiidioaia in the lepresentative suit. (Vol 27) 
1940 Cal 236 (240) : ILR (1940) 1 Cal 14. 

[11] Application for revocation dismissed in the ab- 
sence of both parties — ^Dismissal could not bar a second 
application. (Vol 31) 1944 Gal 385 (387) (DB). 


5. Whether suit lies to set aside grant. — [1] A 
judgment by a probate Court is a judgment in rem 
and cannot be set aside by a judgment in a civil suit 
which is conclusive only inter •gartes. Therefore the 
proper remedy of a person who wants revocation is to 
apply under S. 263 and not to file a suit. (Vol 31) 1944 
Cal 385 (388) (DB)*I«(Vol 27) 1940 Cal 236 (240) : ILR 
(1940) 1 Cal 14’J*(Vol 20) 1933 Bom 469 (474) (DB). 
(Probate issued by High Court-Revocation should be 
applied for by application invoking the probate and 
testamentary jurisdiction — Suit in the ordinary original 
Civil jurisdiction is not permissible.) 

^ [But see (Vol 20) 1933 Bom 370 (372). (For revoca- 
tion there may either be* an application to revoke the 
grant or substantive suit.)] 

[2] Where a suit is filed on the original side in 
which revocation is prayed for among other reliefs the 
suit cannot be transferred to the Court dealing with 
testamentary and intestate matter, nor can the one 
relief appropriate to that division be so transferred, nor 
can the suit be dismissed on that ground but it must be 
stayed. (Vol 20) 1933 Bom 469 (474, 475) (DB). 

?' — [1] Where it is alleged that the letters 

of administration have been wrongly granted the pro- 
per course is to apply to the Court which granted the 
letters to revoke the same. (Vol 16) 1929 Lah 483 
(484, 4S5)^DB). 


_ 7. Just cause._-[l] The explanation of the term 

just cause is exhaustive and not merely illustrative. 
Therefore an application for revocation must fall under 
one or more of the said grounds. (Vol 20) 1933 Bom 
3/0 (3^3) (Vol 7) 1920 Cal 584 (586) : 47 CaU15 
(DB). 

[2] The Probate Court cannot revoke the grant of 
probate on the ground that the terms of the will are 
contrary to the provisions of the Muhammadan law 
as that is not one of the just causes set out in the 
section. (Vol 6) 1919 Cal IIS (114) (DB). 

[3] Service on guardian living under the influence of 
propoiinder and therefore not in a position to oppose 

probate^ or require proof of will which was in- 
omeious — Guardian absent and probate granted without 
appointing guardian ad litem : Held that failure to ap- 
point guardian ad litem was enough to revoke the 
grant of probate. (Vol IS) 1931 Cal 713 (715) (DB). 

[4] Maladministration of the estate by the adminis- 

tmtor is not a just cause for revoking the grant. 
(Vol 15) 1928 Cal 695 (696) (DB). ^ 

8 Delay in filing application [1] Per Das . 

Mere delay m applying for revocation of grant of letters 
of administration is no bar in the absence of any find- 
mg of acquiescence or waiver. (Vol 34) 1947 Pat 434 

Cal 717(718, 

/iy) {Probate in common form to certain per- 
sons m 1907— Special citations not issued to persons 
who were heirs in the event of intestacy — Application 


in 1928 cannot be dismissed on the ground of delay 
unless it amounted to waiver or acquiescence.) 

[See however (Vol 18) 1931 Cal 713 (714) (DB). 
(Though there is no fixed time during which an appli- 
cation for revocation can be made, even if there may 
be no acquiescence a person may be debarred by long 
delay in making such application.) ^ (Vol 3) 1916 Cal 
938 (949) (DB). {Obiter . — A person may be barred by 
long delay in making an application for revocation 
although there was no acquiescence on his part.)] 

[2] In an application to set aside a probate, where 
knowledge, acquiescence and lapse of time are shown 
the petitioner must give some reasonable and true 
explanation of the delay or in other words the applica- 
tion must be made bona 'fide before it can succeed. 
(Vol 2) 1915 Cal 419 (420) : 42 Cal 480 (DB). 

[3] Application to call in letters after 30 years not 
to be entertained, if object is to frustrate the will. 
(Vole) 1919 Cal 618 (619) (DB). 

[4] Testator leaving minor brother, mother, married 
sisters and childless minor widow. Bulk of property 
given to brother — Widow receiving small sum of money 
and maintenance allowance —Mother applying for pro- 
bate^ as executrix — Father of widow refusing service of 
special citation issued to him as guardian ad litem — 
Probate granted without objection - Statement by widow’s 
father that he and his daughter had no objection to 
mutation in brother’s name — Widow continuing to re- 
ceive allowance even after attaining majority : HM^ 
there was no just cause for revocation of will on ap- 
plication by the widow after six years. (Vol 7) 1920 Gal 
743 (746) (DB). 

9. Clause (a).— [1] Applicant who shows substan- 
tial defect in the proceedings would be entitled to the 
revocation of the grant and the person who had been 
granted jprobate should prove the will in the presence of 
the application. Where the applicant fails to prove sub- 
stantial defect he can get the probate revoked only on 
affirmative proof that the will is a forgery. (Vol 27) 
1940 Cal 296 (300) : I L R (1940) 1 Cal 33 (DB). 

[2] ^ Where the Court which had granted probate had 
jurisdiction of the subject-matter, namely the grant of 
probate but the question was whether the person who 
applied for probate was competent to do so, the question 
is not one of jurisdiction but one which the Probate 


ouurii naa lo aeiermine during tue exercise of its 
jurisdiction. Therefore where it decides and grams pro- 
bate there Is no defect in procedure within the meaning 
of this section. (‘10) 37 Cal 387 (397, 398) (DB). 

[3] Father, the natural guardian appointed guardian 
ad litem and served with notice — Mother of minor who 
was also served with citation not opposing the grant 
--Father who was resident son-in-law knew of the 
will to which he was an attesting witness — Father also 
not opposing grant to avoid the wasting of minor’s 
money — Absence of evidence to show that he was 
neglecting minor’s interest : Held that the proceedings 
for obtaining probate were not defective in substance 
(Vol 29) 1942 Cal 236 (237) (DB). 

[4] Failure to mention in the application for probate 

the existence of some relatives who have claim on the 
estate and to have them represented an(2 cited is defect 
(7^^(DB) probate. (Vol 20) 1933 Cal 74 


[5] Where notice to interested persons was not issued 

owing to the untrue statements of the applicant for pro- 
bate, the proceeding to obtain probate is defective in 
substance within the first clause of the section (Vol 31 
1916 Cal 623 (625) (DB). ^ ^ 

[6] Per Manohar Lall Ag. 0. tT", — Illustration 2 
refers not only to oases where it is imperative to issue a 
special citation, but it refers to all cases where the grant 
IS made without calling the parties who ought in the 
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Section 263 — Note 9 (contd.) 

opinion of Court to have been cited. (Vol 34) 1947 Pat 

434 (437) : 25 Pat 747 (DB). 

[7] Per Das J. — The daughter of testator who should 
succeed under Hindu law on the death of the testator is 
entitled to citation as she is a person who ought to be 
cited as contemplated by illustration. (Vol 34) 1947 Pat 
434 (437) : 25 Pat 747 (DB). 

[8] The probate of a will cannot be revoked on the 
mere ground of non-citation without a consideration of 
the other questions arising therefrom. (Yol 2) 1915 Cal 
706 (707) (DB) ^ (Vol 28) 1941 Bang 241 (242) : 1941 
Bang L E 285 (DB). 

[See however (*2S) 109 Ind Cas 243 (245) (DB) 
(Cal.)] 

[9] Absence of citation where citation has been 
ordered — Defect not one as would involve revocation. 
(Vol 25) 1938 Kang 261 (263) : 1938 Bang L R 360 
(FB). ((Vol 23) 1936 Rang 105 : 14 Rang 146 (DB), 
Ovemiled,) 

[10] Absence of citation alone is not a just cause for 
revocation of the grant of probate where the person to 
whom citation has been issued is otherwise aware of the 
proceedings. (Vol 11) 1924 Mad 578 (581) (DB) 
^(Vol 27) 1940 Cal 296 (301): ILR(1940) 1 Cal 33 (DB). 

[11] The absence of citation lor failure to serve 
notice IS not sufficient for revoking a probate granted 
ex parte. The proper course is to give the executor an 
opportunity for proving the will in solemn form. 
Should the will be found to be forged an order for 
revocation will follow. (Vol 2) 1915 Cal 85 (86) : 41 Cal 
819 (DB). 

[12] Absence of citation of minor daughter of testa- 
tor — Mother, the natural guardian, appearing and 
contesting grant of letters of administration — Mother 
not under the influence of the propounder of will and 
having no adverse interest to the minor : Held that 
there was no defect in substance and therefore no just 
cause for revoking the grant. (Vol 34) 1947 Pat 484 
(438, 440, 441) : 25 Pat 747 (DB). 

[13] Mere absence of notice to applicant who had 
parted with her property and was represented by her 
vendee was not “just cause” for holding that probate 
proceedings were defective in substance and liable to be 
set aside. (Vol 6) 1919 Nag 70 (72). 

[14] A reversioner is a person substantially interested 
in the protection of the devolution of the estate and 
where letters of administration are granted without 
issuing the necessary citations to him the procedure is 
defective. (Vol 16) 1929 Pat 385 (386) (DB). 

[15] Person served with citation in such a manner 
that he had no opportunity to appear : Held that pro- 
ceedings were defective and that the grant should be 
revoked. (Vol 15) 1928 P 0 2 (6) : 55 Ind App X8 ; 7 
Pat 221 (P 0). • 

[Ses also (Vol 18) 1931 Cal 713 (715) (DB). (Notice of 
citation on pardanashin female living in mess with and 
under protection of propounder for herself and as guar- 
dian for minors, by throwing it in verandah of the 
house, held of no effect as notice — (Vol 15) 1923 P G 
2 : 55 Ind App 18 : 7 Pat 221 (PC), Bel on.)] 

[16] Where the parties themselves have not com- 
plained of the proceedings having taken place in their 
absence the omission to cite them does not call for 
revocation of the grant. (Vol 14) 1927 Cal 207 (210) 
(DB). 

10. Clause (b). — [1] In a contentious proceeding, 
probate can be granted in a common form in conse- 
quence of a compromise between the disputants result- 
ing in the withdrawal of opposition and it cannot 
afterwards be revoked except upon proof of fraud or 
circumvention practised either upon the Court or upon 
^he parties. (HO) 14 Cal W N 1068 (1071) (DB). 


[2] Service of notice upon one who had transferred 
before such service his interest in the properties — Ap- 
plicant also aware of transfer of the interest : Held 
grant was obtained fraudulently by making of false 
suggestion or by concealing from Court something 
material to the case. (Vol 2) 1915 Cal 421 (422) (DB). 

[3] Where the creditors apply for revocation of pro- 
bate on the ground that the will was put forward and 
the prohate obtained in fraud of creditors and the alleg- 
ed will in fact was not put foward till 8 years after the 
death of the testator the creditors are entitled to have 
an order revoking the will. (’13) 17 Cal L Jour 230 (232, 
233) (DB). 

[4] Creditor of an heir can apply for revocation of 
the grant on the ground that he is being or likely to be 
defeated in his rights against the heir by reason of 
property which otherwise appeared to be in possession 
of the heir being withdrawn by a will and that therefore 
the probate was obtained fraudulently. (Vol 31) 1944 
P 0 11 (12, 13) : 71 Ind App 1 : I L R (1944) Ear P C 
61 Sup. (PC). 

11. Clause (c). — [1] Mis-statement that the peti- 
tioner is named as executor in the will whether wilfully 
untrue or not constitutes a ]ust cause under clause (c). 
(Vol 33) 1946 All 857 (359) : I D R (1946) All 398 (DB). 

12. Clause (d).~[l] Clause (d) contemplates that 
there is* an administrator who under certain circum- 
stances is incapable of acting so that the estate is prac- 
tically without an administrator. (Vol 15) 1928 Cal 
695 (696) (DB). 

[2] Administration of estate completed — Clause (d) 
will not apply to such case—No application for revoca- 
tion can be made. (Vol 26) 1939 Cal 737 (739) : I L R 
(1939) 2 Call. 

fS] Where under the terms of the will there are 
still duties to be performed by the executors the grant 
cannot be said to have become inoperative. (Vol 8) 1921 
Cal 527 (528) ; 48 Cal 1051 (DB) © (Vol 15) 1928 Cal 
695 (696) (DB). (Administrator left only with the duty 
of distributing legacies — Grant does not become useless 
and inoperative.) 

[4] Probate can be revoked where the administrator 
had either left the country or absconded or could not 
be traced or expressed a desire to withdraw. (Vol 22) 
1935-Lah963 (963). (Four out of seven executors dead— 
Others unwilling to continue administration — Grant 
held became useless and inoperative and hence should 
be revoked.) 

[5] Clause (d) applies not only where the circum- 
stances making the grant inoperative were in existence 
when the grant was made though unknown either to the 
Court or the party but also where they happened since 
the grant. (Vol 7) 1920 Cal 584 (586) : 47 Cal 115 (DB) 
^(Vol 22) 1935 Lah 963 (963). 

[6] That the grant has become useless and inopera- 
tive because of disagreement between the administrators 
is not a just cause for annulling the letters. (’13) 40 
Cal 50 (55) (DB). 

13. Clause (e). — [1] Proceedings to obtain the 
grant are defective in substance where no schedule in 
the prescribed form is attached to the application.’ 
(Vol 23) 1936 Sind 150 (153) ; 30 Sind L R 201 (DB). 

[2] Where an application is made years after the 
grant of letters of administration to revoke the letters, 
cause should he shown why this should be done. The 
mere fact that the inventory has not been filed is not a 
sufficient cause unless it can be shown that the inven- 
tory was withheld wilfully and unreasonably. (Vol 6) 
1919 Cal 260 (260) (DB). 

[3] Probate need not be revoked on the ground 
that an inaccurate inventory was furnished especially 
when an accurate one is not possible. (Vol 4) 1917 Mad 
399 (399) (DB). 
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CHAPTEE IV 

Of the Practice in granting and revoking Probates and Letters of 

Administration. 

Jurisdiction of District Judge 261. (l) The District Judge shall have junsdiction in granting 

in granting and revoking pro- and revoking probates and letters of administration in all cases within 
bates, etc. I^jg (^jgfcnQfc. 

(2) Except in cases to which section 57 applies, no Court in any local area beyond tne limits 
of the towns of Calcutta, Madras and Bombay, ''' shall, where the deceased is a Hioduj 
Muhammadan, Buddhisc, Sikh or Jaina or an exempted person, receive applications for probate or 
lettersof administration until the ^[Provincial Government] has, by a notification in the Official 
Gazette] authorised it so to do. 

[1865 — S. 235 ; Probate and Administration Act, 1881 — Ss. 2 and 51 ; Devolution Act, 1920 ~~ S. 2 and 
Bohedule,] 

[aj The words “and the province of Burma” were repealed by A. 0. [b] Substituted by A, 0. for “Local 

Government”, [c] Subshtuted by A. 0. for “local official Gazette”. 


Section 263— Note 13 (eontd.) 

[4] Tbe beneficiary who thinks that the executor has 
been misappropriating money and submitting untrue 
accounts can apply for revocation of tbe probate on the 
ground that the executor has exhibited 'an account 
untrue in &. material respect, (Vol 25) 1938 Cal 294 
(2951 4* (Vol 8) 1921 Cal 527 (529) : 48 Cal 1051 (DB). 

[5] The petition for revocation on tbe ground that 
the accounts were untrue should specifically state as to 
what items in the accounts were untrue and in what 
respect the items challenged were untrue — It is not 
enough to make vsgue allegations that the accounts are 
untrue. (Vol 8) 1921 Cal 527 (529) : 48 Cal 1051 (DB). 

14. Limitation. — [1] There is no period of limita- 
tion for alleging a good cause under tbe section. (Vol 
11) 1924 Mad 578 (581) (DB). 

[2] There is no time limit fixed for an application 
for revocation of probate by a person in whom no cita- 
tion had been issued. (Vol 3) 1916 Cal 938 (941, 942, 
949) (DB). (Will not genuine — Court should not refuse 
to revoke probate merely on the ground of probate.) 

[3] Article 178, Limitation Act, does not apply to an 
application for revocation of a probate. (Yol 18) 1931 
Cal 717 (718) (DB). 

15. Powers of Court, — [1] The power given to a 
Court to revoke letters of a dministration is a discre- 
tionary one. (Vol 12) 1925 Rang 236 (238) (DB). (Where 
no prejudice is caused to applicant by the bequests 
letters vpill not be revoked.) 

[2] When a just cause has been made out the Court 
has no discretion to refuse to revoke the letters of 
administration. (Yol 16) 1929 Pat 385 (386) (DB). 

[3] Where revocation is likely to cause very great in- 
convenience as in a case where administration had 
gone on for several years and has barely come to an end 
it would be disastrous to reopen all thatihad been mean- 
while done under an order. (10) 37 Cal 387 (396) 
(DB). 

[But see (Vol 34) 1947 Pat 434 (441) : 25 Pat 747 
(DB). (Per Das J. — (Obiter) Where the Court finds 
just cause for revocation, the mere fact that the pro- 
pounder of will would experience great difficulty in 
proving the will due to the lapse of many years will 
not stand in the way of revoking the grant,}] 

[4] The Court has power to revoke a grant where it 
has demanded fresh security and it has not been given. 
(Yol 28) 1941 Rang 259 (261):l94l Rang LR 376 (DB). 

[See however (Vol 12) 1925 Lah354 (355). (Failure 
to give^ security as required by order by which letters of 
administration have been granted is no ground for 
revoking letters.)] 

[5] Because a probate has the efiect over all the pro- 
perty comprised in the probate the subject-matter of an 
applmtion to revoke the probate would extend to the 


whole of the property covered by the probate. The 
subject-matter cannot be divided in proportion to the 
interest acquired by the applicant and there cannot te 
a limited revocation of the probate especially when it is 
sought on the ground that the will is forged. (Vol 20) 
1933 Bom 77 (79) : 57 Bom 143 (DB). 

[6] While dealing with an appbcalion for revocation 
of probate or letters of administration the only matter 
for the consideration of the Court is whether the appli- 
cant has shown a just cause for tbe revocation — The 
question of genuineness 'of tbe will does not arise at all 
till the probate is revoked and therefor© the Court 
cannot turn down an application on the ground that 
the applicant has not let in evidence sufficient to cast a 
doubt upon the genuineness of the will. (Yol 12) 192& 
Cal 223 (223, 224) (DB) (Vol 2) 1915 Cal 421 (422) 
(DB). 

[7] When an application is made for revocation of a 
grant of probate on the ground that the proceedings are 
defective in substance, the Court on a consideration o! 
all the facts of the case will have to consider whether 
the proceedings are substantially defective. (Yol 29) 
1942 Cal 236 (237) (DB). 

[8] Irrespective of this section, when the condition 
on which alone the grant can be made is not satisfied,, 
the Court has inherent power to withdraw the order for 
grant and thus prevent the abuse of its process. (Vol 13) 
1926 Lab 362 (352) ; 7 Lah 270 (DB). 

[See also (Yol 2) 1915 All 172 (174) : 37 All 880 
(DB). (Apart from S. 263, Court can reconsider order of 
grant of letters under S. 114, Civil P. 0., and exercise- 
its inherent powers.)] 

16. Review. — fl] Eight of review under the Civil 
Procedure Code is an entirely different right from that 
given to the Courts under this Act for revoking probate 
and letters of administration and can be exeieibed by 
tbe Court which had been dealing with a contentious 
matter in proceedings for the grmt of letters ol 
administration. (Yol 12) 1925 Bang 314 (816, 317) ; ^ 
Rang 261 (DB). 

Section 264 — Note 1 
'^District J udge,'* 

[1] Additional District Judge exercising powers as 
District Judge can grant probate or letters of admini- 
stration in all cases whether there was contention or 
not. (Yol 10) 1923 Nag 41 (41). 

[2] When function of District Judge is transferred to 
Additional District Judge, he has the same Jurisdiction 
as the District Judge with respect to the grant and 
revocation of probate and letters of administration, 
even as regaids revocation of probates granted by Dig*- 
trict Judge. (Yol 11) 1924 Pat 693 (593, 694) : 3 Pat 
609 (DB). 
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Power to appoint Delegate 265, (l) The High Court} may appoint such judicial officers with- 
of District Judge to deal with any district as it thinks fit to act for the District Judge as Delegates 
non con en ions cases. grant probate and letters of administration in non-contentious cases, 

within such local limits as it may prescribe : 

Provided that, in the case of High Courts not established by Eoyal Charter, such appointment 
shall not be without the previous sanction of the ^[Provincial Government], 

(2) Persons so appointed shall be called “District Delegates” 

[1865 — S. 235 4. ; Probate and Administrat on Act, 1881—8. 52 ; District Delegates Act, 1881 ~ h. 2.] 
[a] Substituted by A. 0. for ‘ Local Government”. 


District Judge’s powers as 266. The District Judge shall have the like powers and authority 

to^ grant of probate and ad- in relation to the granting of probate and letters ot administration, 
ministration. matters connected therewith, as are by law vested in him in 

elation to any civil suit or proceeding pending in his Court. 

[1865 — S 236 ; Probate and Administration Act, 1881 — S. 53.] 


Section 264— Note 1 (contd ) District Delegate tor enquiry and report, it was held 

[3] ‘District Court’ — High Court exercising testa- that the District Judge did not act irregularly, (1910) 

mentary and intestate jurisdiction also included. (Vol 14 C W N 1068 (1070) (DB). 

17) 1930 Mad. 779 (782) : 53 Mad 237 (DB). [3] Eor meaning of contention, see S. 286, Explana- 

‘‘JurisdictionV tion. 


[4] The jurisdiction to revoke is limited to the Pro- 
bate Court. (Vol 27) 1940 Cal 236 (240) : I L R (1940) 
1 Cal 14. 

{.See also (Vol 7) 1920 Cal 159(161) (DB). (Proper 
Court to set aside grant of letters of administration is 
the probate Court and not civil Court.)] 

[5] In order to determine the district within which a 
case for grant of probate is to be instituted, the Court must 
see whether the deceased, at the time of his death, bad 
his fixed place of abode or had some property, movable 
or immovable, situate witbm the juribdict'on of the 
particular District Judge to whom the application is 
made. The same test of jurisdiction is to be applied to 
a case of revocation of probata (1882) 8 Cal 570 (573) 
(DB). 

[6] Normally an application for revocation should be 
made to the Court from which the grant has been 
made Assuming that there is power in more than one 
Court to revoke a grant, the ‘‘proper” Court to exercise 
such jurisdiction is the Court which made the grant; 
the other Court having such jurisdiction will not 
exercise it because it is cot the “proper” Court, but will 
refey the applicant to the Court by which the original 
grant was made. (1941) 45 G W N 757 (758, l59)^(Yo\ 
28) 1941 Cal 417 (422). (Affirmed in (Vol 29) 1942 Cal 
283:ILR{1941)2Call(DB)) 

[7] It is the District Judge that constitutes the 
probate Court and as such has the jurisdiction in the 
matter of granting and revoking probate. It is only in 
Bon-contentious eases that the power of granting 
probate and letters of administration can be delegated 
to the officers appointed under S. 265. An application 
for revocation of a probate being a contentious matter, 
the District Delegate cannot decide it. He should return 
such application for being presented to the Court of the 
District Judge. (Vol 31) 1944 Cal 385 (386) (DB). 

Section 265 —Note 1 

[1] There can be no District Delegate except by ap- 
pointment by the High Court. Where the Additional 
District Judge was not appointed as such and was 
exercising powers as a District Judge, he could grant 
probate or letters of administration in all cases whether 
there was a contention or not. (Vol 10) 1923 Nag 41 
(41, 42). 

[2] Section 265 contains by implication ample war- 
rant for the delegation (it may be only partial in 
certain oases) of his functions by the District Judge to 
his delegate. Where on account of a compromise be- 
tween the parties, the objectors did not press their 
objection and the District Judge sent the case to the 


[4] The powers of the District Delegates are con- 
fined to non-contentious cases. Where respondents 
appear and file objections against an application for 
grant of letters of administration with copy of will 
annexed, the proceedings cease to be non-contentious. 
(Vol 21) 1934 Oudh 442 (442) (DB). 

[5] District Delegate canmt decide application for 
revocation of probate, the application being contentious 
matter. Applicat on should be retained for presentation 
to Court of District Judge. (Vol 31) 1944 Cal 385 (387) 
(DB). 

[6] Where the District Delegate proceeds with the 
case after it has become contentious, he exceeds hia 
jurisdiction (Vol 21) 1934 Oudh 442 (442) (DB). 

[7] In a case where one and the same officer is both 
a Subordinate Judge and a District Delegate, although 
as District Delegate he cannot dispose of contentious 
proceeding, nevertheless he can do so as Subordinate 
Judge if the proceeding is transferred to him by order 
of the District Judge, (Vol 22) 1935 Oudh 38 (39) ; 10 
Luck 316 (DB). 

Section 266— Note 1 

[1] Under S. 23 (2) (cl), Bengal North-Western 
Provinces and Assam Civil Court Act (XII [12] of 1887) 
the District Judge can transfer an application fox 
probate instituted in his Court to that of the Sub- 
ordinate Judge and therefore the Subordinate Judge 
has jurisdiction to try it, whether the case is csonten* 
tious or non-contentious. (1898) 25 Cai 340 (343) (DB). 

[See also (Vol 22) 1935 Oudh 415 (416) : 11 Luck 
196 (DBk] 

[2] The appointment of a receiver in proceedings in 
relation to grant of probate or letters of administration 
are to be regulated by the Code of Civil Procedure. 
(1893) 17 Bom 388 (391). {See also under S. 269.) 

[3] A District Court in its capacity as a Court of • 
probate has no jurisdiction to determine any question 
of title regarding the property which the will purports 
to dispose of; nor has it jurisdiction to determine whe- 
ther the testator had or had not a disposing power over 
the property or to go into the question of the void or valid ' 
nature of such bequests. (Vol 25) 1938 Nag 173 (176) t 

I L R (1940) Nag 391 (DB) (Vol 3) 1916 Pat 382 
(383) (DB). 

[4] Words “and all matters connected therewith” in 
S. 266 do not include proceedings under S. 19-H 
Court* fees Act. Those words have reference feo matters 
such as, revocation of probate, production of accounts, 
and similar other matters. (Vol 10) 1923 Cal 406 (407): 
50 Cal 239 (DB). 
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District Judge may order 267. (l) The Disfcricii Judge may order any person to produce 

person to produce testamen- and bring into Court any paper or writing, being or purporting to be 
sary papers. testamentary, which may be shown to be in the possession or under 

the control of such person, 

(2 ) If it is not shown that any such paper or writing is in the possession or under the control 
of such person, but there is reason to believe that he has the knowledge of any such paper or 
writing, the Court may direct such person to attend for the purpose of being examined respecting 
the same. 

(3 ) Such person shall be bound to answer truly such question as may be put to Mm by the 
Court, and, if so ordered, to produce and bring in such paper or writing, and shall be subject to the 
like punishment under the Indian Penal Code, in case of default in not attending or in not answering 
such questions or not bringing in such paper or writing, as he would have been subject to in case 
he bad been a party to a suit and had made such default. 

(A) The costs of the proceeding shall be in the discretion of the Judge. 

[1865 — S. 237 ; Probate and Administration Act, 1881 — S. 54.] 

Proceedings -of District 268. The proceedings of the Court of the District Judge in relation 

Judge's Court in relation to the granting of probate and letters of administration shall, save as 
to probate and adminis- hereinafter otherwise provided, be regulated, so far as the circumstances 
of the case permit, by the Code of Civil Procedure, 1908. 

[1865 — S. 238 ; Probate and Administration Act, 1881— S. 55.] 


Section 267— Note 1 

[1] Applicant for letters of administration need not 
produce will from his own possession and with the 
petition— Having an interest in estate is sufficient, (Vol 
18) 1931 Lah 130 (133). 

Section 268 — Note 1 

[1] The judgment of a. probate Court granting or 
refusing probate is a judgment in rem and, therefore, 
the judgment of any other Court in a proceeding iniei' 
partes cannot be pleaded in bar of an investigation of 
the probate Court as to the factum of the will propounded 
in that Court. (1893) 16 Mad 380 (383) (DB). 

[2] The action of a probate Court of competent juris- 
diction when it admits a will to probate or rejects it as 
not duly attested and executed, is in the nature of a 
proceeding in rem, and so long as the order remains in 
force, it is conclusive as to the due execution and the 
validity of will, not only upon all the parties who may 
be before the Court, but also upon all other persons 
whatever, in all proceedings arising out of the will or 
claims under or connected cherewith. All judgments of 
this character should he founded upon an investigation 
of the facts by the Court itself and ought not to be based 
upon consent of parties. (1910) 12 Cal L Jour 91 (97) 
(DB). 

[See also (Vol 8) 1921 Cal. 292 (294) (DB).] 

[3] The dismissal for default of an application for 
probate would not debar an [application, by another 
person claiming an interest under the will and there- 
fore necessarily also by the executor himself. An exe- 
cutor presenting an application for probate of a will 
cannot be regarded as a plaintiff who brings a suit in 
respect of a cause of action. (Vol 12) 1925 Mad. 861 
(869, 870) f (1910) 12 Cal Jour 185 (187) (DB). 

[4] Section 295, Succession Act, does not apply to an 
application for revocation of probate which is governed 
by S. 268, Succession Act. A proceeding for revocation 
of a probate is not a suit within the meaning of 0. 23, 
R. 3, Civil P. G. (1910) 12 Cal L Jour 91 (95) (DB). 

[5] It is contrary to public policy to introduce into 
the probate that is granted to the executor terms of a 
private compromise that might have been arrived at 
between Mm and any objector. (Vol 18) 1931 All 745 
(746) (DB). 

[6] Where the executor was not in and could not 
get pOBsession of the property of the testator so as to be 


able to pay the necessary fees, and he himself had no 
money wherewith he could take the necessary steps, 
held he could apply for and obtain probate in forma 
pauperis, (1894) 18 Bom 237 (2'39). 

[7] In matters of probate strictest relevancy in 
interrogatories may not be necessary but Court should 
exclude whatever is offensive or improper. Order 11, 
Civil P. 0. applies to proceedings in probate. (Vol 3) 
1916 Cal 953 (954) : 43 Cal 300 (DB). 

[8] Where in a petition for probate the caveator sets 
up another will of the testator, revoking the will set up 
by the petitioner it is obligatory on the caveator to file 
a separate petition to propound the will set up by him. 
On such petition being filed there would be really two 
separate proceedings lor obtaining grant in respect of 
two different wills alleged to have been left by the same 
testator and the parties interested in opposing the 
grant would have to file respective caveats in each case. 
The two suits could then be heard together or consoli- 
dated. There may be exceptional circumstances where 
this procedure cannot be followed, e, g., when the later 
will set up by the caveator is alleged to have been 
revoked. But save and except such extraordinary 
circumstances, there is no difficulty in adopting this 
procedure : (Vol 33) 1946 Cal 40 (42-44) (DB) ((Vol 17) 
1930 Bom 29 : 53 Bom 829, BjJ. on.) © (Vol 17) 1930 
Bom 29 (32) : 53 Bom 829. 

[9] Under provisions of S. 268, probate Court has 
same power in ordering inventory to be made as ordi- 
nary Civil Court has under 0, 39, R. 7, Civil P. C. 
(Vol 16) 1929 Cal 496 (496) (DB). 

[10] Probate Court can grant injunctions, (Vol 2) 
1915 Cal 565 (567) (DB). 

[11] Probate proceeding is not a suit with respect to 
property — It involves question of representation of 
estate — No question of title is to be gone into. (Vol 2) 
1915 Cal. 565 (567) (DB). 

[12] Petition for revocation of probate on ground of 
want of citation — Held that- the petitioner ought to be 
given opportunity to satisfy the Court that he had no 

notice or knowledge of the previous proceedings If 

petitioner is able to do so, proper order to make will 
then be that there be a new trial as to the faotum o! 
the will, and upon such new trial, the burden of proving 
the factum of the will under the ordinary rule, will lie 
upon the person who propounded it. (1882) 8 Cal 880 
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269. (l)' Until probate is granted o! the will of a deceased person, or an administrator of 


When aiid how District 
Judge to interfere for pro- 
tection of property. 


his estate is constitated, the District Judge, within w^hose jurisdiotion any 
part of the property of the deceased person is situate, is authorised and 
required to interfere for the protection of such property at the instance of 
any person claiming to be interested therein, and in all other eases where 


the Judge considers that the property incurs any risk of loss or damage; and for that purpose, if he 
thinks fit, to appoint an officer to take and keep possession of the property. 

(2) This section shall not apply when the deceased is a Hindu, Muhammadan, Buddhist, 


Sikh or Jaina or an exempted person, nor shall it apply to any part of the property of an Indian 


Christian who has died intestate. 

[1865 — S. 239 ; Native Christians Act, 1901 — S. 3.] 


270. Probate of the will or letters of administration to the estate of a deceased person may be 
When probate or adminis- granted by a District Judge under the seal of his Court, if it appears by 
tration may be granted by a petition, verified as hereinafter provided, of the person applying for 
District Judge. tbe same that the testator or intestate, as the case may be, at the time 

of his decease had a fixed place of abode, or any property, moveable or immoveable, within the 
jurisdiction of the Judge. 

[1865 S. 240; Probate and Administration Act, 1881 — S. 56.] 


Section 268 — Note 1 (contd.) 

[13] Neither an executor nor the Probate Court can 
refer the question of the factum of the will to arbitra- 
tion. Nor can the Probate Judge refer the execution of 
a will to arbitration. (1897) 21 Bom 335 (342. 343) (DB). 

[14] The refusal by the caveator to answer a question 
put to him cannot justify the Court in dispensing with 
proof of the will and making an order for grant of 
probate. (1885) 9 Bom 241 (244) (DB), 

[15] An application for revocation of grant of letters 
of administration by a person who contested grant is in 
substance an application for review—Provision of Civil 
P. C. apply and application is defective and not if it is 
not accompanied by copy of order appealed from. 
(Vol 26) 1939 Rang 215 (2i6);1939 Rang LB601 (DB). 

[10] Application for ]3robat8 cannot be disposed of 
by compromise. Law imposes on Court the duty of 
deciding whether ‘will’ is genuine or not. (Vol 4) 1917 
Pat 41 (42) : 2 Pat L Jour 535 (DB). 

’ [17] When probate has actually been revoked by a 
Court of first instance on the ground that the will pro- 
pounded is a forgery, the parties are not entitled to 
bring the matter on appeal to the High Court and then 
by compromise to obtain a reversal of the decision and 
a revival of the probate without any adjudication on the 
merits. Such a compromise is not lawful within the 
meaning of 0. 23, R.-3, Civil P. C. (1910) 12 Cal L Jour 
91 (97) (DB). 

[18] Application for probate dismissed for default— 
Applicant’s heir can plead existence of will as defence 
to suit for property. (Vol 12), 925 Mad 861 (869). 

[19] Procedure in contentious oasesiSee under S. 295. 

Liinitahon. 

[20] The Limitation Act does not apply to applica- 
‘tion for probate or letters of administration, (1894) 17 
Mad 379 (3Sl]>i<(1899) 9 Mad L Jour 382 (384) (D B) ^ 
(1892) 19 Gal 48 (50) (D B) ^ (1885) 8 Mad 207 (208) 
(DB) (1883) 7 Bom 213 (214) (DJB). 

Section 269 — Note 1 

[1] The power which the District Judge exercises 
under S. 269 is only protective in order to leave the 
property of the deceased in exactly the same condition 
as it was at his death. That section creates a special 
jurisdiction in the District Judge authorising him to 
interfere for the protection of the deceased’s property 
for which ultimately an administrator may be consti- 
tuted. (Yol 20) 1933 Nag 173 (175) : 29 Nag L B 238, 

[2] The District Judge has under S. 269 powers of 
interference in respect of property situate outside limits 


of the province. (Vol 20) 1933 Nag 173 (174) : 29 Nag 
L E 238, 

[3] Section 269 gives very wide powers of exceptional 
nature to District Judge and in exercise of these powers, 
he could pass any order which he considers most 
effective in particular circumstanees of case. Ha can 
appoint person already in possession of property to keep 
such possession until administrator is duly constitated, 
(Vol 20) 1933 Nag 173 (175) : 29 Nag L R 238. 

[4] The pow’er to interfere for protection of property 
given under S. 269 has to be exercised independently by 
the District Judge only for the purpose of averting any 
risk of loss or damage and the dismissal of the applica- 
tion for letters of >administration will not result in 
vacating an order under S. 269. (Vol 20) 1933 Nag 173 
(175) : 29 Nag L B 238. 

[5] The District Judge has no jurisdiction to give 
directions with reference to the property of a testator 
after an administrator has been appointed though such 
directions can be given under S. 269 so long as no 
person has been appointed administrator of the estate 
or granted probate of a will (Vol 7) 1920 Bom 19 (19) ; 
44 Bom 682 (DB). 

EeceivcTf ap<point7neni of. 

[6] The probate Court has, apart from the Succession 
Act, general jurisdiction to appoint a receiver in any 
case in which it may appear just and convenient to do 
so. Such appointment cannot be claimed as of right 
merely because the proceedings are contested. (Vol 20) 
1933 Bom 312(344). 

[See also (1893) 17 Bom 388 (391).] 

[7] The Court does not as a rule appoint a receiver 
as against executors whenever they have obtained pro- 
bate unless there is gross misconduct or mismanagement 
or waste on his part, (Vol 20) 1933 Bom 342 (346). 

[8] It is true that the Court of Chancery will not 
appoint a receiver against an executor on slight grounds 
and requires a much stronger case to be made out for a 
receiver against an executor than against other persons. 
But there is not same reason why the appointment by 
a Mahomedan testator of an executor should receive 
the same consideration as the appointment of an execu- 
tor by an English testator does in England. (1395) 19 
Bom 83 (85). 

Section 270 —Note 1 

[1] The District Judge has no jurisdiction to grant 
letters of administration to the estate of a deceased 
who had not a fixed place o! abode, nor owned pro- 
perty within his jurisdiction. (1893) 17 Bom 689 (690) 
(DB). 
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271. When the application is made to the Judge of a district in which the deceased had no 
.. fixed abode at the time of his death, it shall be in the discretion of the 
Judge to refuse the application, if in his judgment it could be disposed 
which deceased had no of more justly Or conveniently in another district, or, where the appliea- 
fixed abode. jg foj^ letters of administration, to grant them absolutely, or limited 

to the property within his own jurisdiction. 

[1865 — S. 245; Probate and AdministraSion Act, 1881 — S. 57.] 

Probate and letters of ad- letters of administration may, upon application 

ministranoTma^^ be grLted for that purpose to any District Delegate, be granted by him in any 
by Delegate. case in which there is no contention, if it appears by petition, verified as 


Section 270 — Note I (contd ) 

[2] Section 270 is geoeral and is quite irrespective 
of the place where the will was executed or of the 
nationality of the testator or of the place of his domi- 
cil. Thus, a District Judge in British India has juris- 
diction to grant probate of a will executed in Baroda by 
the testator who was a subject of the Baroda state, if 
the testator had at the time of his death property with- 
in the jurisdiction of the District Judge. (1896) 20 
Bom 607 (609) (D B). 

[3] Main property in Oudh — Only small portion in 
Agra— District Judge in Agra Province held had juris- 
diction to grant letters of administration with the will 
annexed. (Vol 31) 1944 P C 29 (31) : I L E (1944) Kar 
(P C) 216 (P C). ( (Vol 24) 1937 All 670. Affirmed ) 

[4] A Court is not competent to refuse to grant pro- 
bate merely on the ground that a part of the estate of 
the deceased is situate outside its jurisdiction or outside 
the province, if some part of the estate is -situated or 
the deceased resided at tbe time of his death within its 
jurisdiction. (Vol 16) 1929 Lah 72 (73). 

[5] “Eixed” cannot possibly mean “permanent” be- 
cause no one in this world can be said to have a per- 
manent place of abode. Where the deceased, a railway 
servant, was stationed at a place for 20 years, it was 
held that be had a fixed place of abode at that place, 
though he was liable to be transferred from it. (Vol 10) 
1923 Nflg 145 (145) ; 19 Nag L R 54. 

[6] In the case of an application for probate, it is 
suffioent for tbe purpose of giving jurisdiction to the 
District Judge that the property claimed by the de- 
ceased testator as his own should be actually in the 
possession of the deceased. (1879) 4 Cal L R 498 (500) 
(D B). 

[7] The Court within whose jurisdiction the office 
of the Chief Accounts Officer dealing with tbe provi- 
dent fund due to a deceased railway servant lies can 
entertain an application for grant of probate for the 
provident fund money. (Vol 33) 1946 Oudh 73 (76). 

[8] Debts to be paid according to terms of agree- 
ment to deceased or his heirs within jurisdiction of 
Court must be regarded as assets situated within 
jurisdiction of Court. (Vol 23) 1936 Sind 150 (151) : 30 
Sind LR 201 (D B). 

[9] Deposit in bank within jurisdictioa of Court is 
movable property. (Vol 16) 1929 Lah 282 (283). 

Section 271— .Note 1 

[1] In ease of concurrent jurisdiction in the probate 
proceeding, it is very necessary to avoid a conflict. In 
determining whether the Court should havp regard and 
defer to a jurisdiction with which it may come into 
conflict or whether the Court can fairly expect the 
other jurisdiction to defer to it, two points should be 
considered (i) priority in time and (ii) extent of relief 
asked for or obtamaole in the other jurisdiction. (Vol 
29) 1942 Cal 283 (287) : I L B (1941) 2 Cal 1 (D B), 
((Vol 28) 1941 Cal 417, Affirmed.) 

^ W Under S. 271, when between Courts of diflerent 
districts in British India there is a question as to 


which of such Courts can most justly or conveniently 
grant probate, the Judge has a discretion to refer the 
applicant to the more convenient Court. (1896) 20 Bom 
607 (609) (D B). 

[3] But when there is no Court of concurrent juris- 
diction in British India to which the applicant can 
apply for probate tbe Judge is vested with no such 
discretion. (1896) 20 Bom 607 (610) (D B). 

[4] Tbe High Court has at least the discretion given 
by the Act to the Judge of a District. The discretion 
under S. 271 is eserchable by the Court whenever the 
Court is placed in the position of having to decide what 
order is to be made upon the application for probate 
of the will. The Court is not precluded from exercising 
the discretion afresh in tbe light of new facts though, 
of course, it will not exercise it to the contrary efiect 
whilst the facts remained the same. (Vol 29) 1942 Cal 
283 (287) : I L R (1941) 2 Cal 1 (D B). 

[5] Section 271 does not go to jurisdiction but to 
discretion. (Vol 31) 1944 P C 29 (31) : I L R (1944) 
Kar (PC) 216 (PC). (Appeal from(Yol 24) 1937 All 670.) 

[6] Applicant for probate is dominus litis and his 
choice should be given effect to in absence of special 
reason to contrary. (Vol 8) 1921 Cal 124 (125) (D B). 

[7] Application for letters of administration made 
to District Judge within whose jurisdiction deceased 
had no fixed place of abode — Only small portion ot 
deceased’s property situate in his district — District 
Judge held has jurisdiction to entertain suf'h applica- 
tion — It should not dismiss it. (Vol 24) 1937 Ali 670 
(671) (D B). (Affirmed in (Vol 31) 1944 P C 29: I L R 
(1944) Kar (P C) 216 (P G).) 

[8] Where the District Judge refused to grant letters 
of administration as he was led to suspect from the 
trifling nature of the deceased’s property found in h)& 
jurisdiction that the applicant had >kept those articles 
for creating evidence, and the deceased had no plea o! 
abode within the District : Held that the District 
Judge had exercised the discretion properly. (1899) 1 
Bom L R 666 (667) (D B). 

[9] "When Disirict Judge exercises his discretion 
under S. 271, he cannot be said to be making order 
under Act. He is merely deciding to proceed with 
application and therefore, no right of appeal is granted 
by S. 299 against such order. (Vol 29) 1942 Bom 275 
(277) : IL R (1942) Bom 712 (D B). ((Vol 19)1932 
All 379 (D B), Foil) 

[10] It is not correct to say that in deciding what 
relief claimed is, one must not coB'ider property with 
respect to which letfers of administration are sought. 
(Vol 30) 1943 Cal 19 (22) : I L R (1942) 2 Cal 194. 

Section 272— Note 1 

[1] District Delegates have no jurisdiction to grant 
probate in contentious cases. But where an officer is 
both a Subordinate Judge and a District Delegate, he 
can dispose of a contentious case as a Subordinate 
Judge, when it is transferred to him by the District 
Judge. (Vol 22) 1935 Oudh 38 (39) : 10 Luck 316 (DB) 
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iiereinafter provided, that the testator or intestate. as the case may be, at the time of his death had 
a fixed place of abode within the jurisdiction of such Delegate. 

[1865 — S. 241A; Probate and Administration Act, 1881 — S. 58; District Delegates Act, 1881 — S. S.] 

273. Probate or letters of administration shall have effect over all the property and estate, 
Conclusiveness of probate moveable or immoveable of the deceased, throughout the Province in 
or letters oi administration, tvbioh the same is or are granted, and shall be conclusive as to the 
representative title against all debtors of the deceased, and all persons holding property which 
belongs to him, and shall afford full indemnity to all debtors, paying their debts and all persons 
delivering up such property to the person to whom such probate or letters of administration have 
been granted : 

Provided that probates and letters of administration granted — 

(a) by a High Court, or 

(b) by a District Judge, where the deceased at the time of his death had a fixed place of 
abode situate within the jurisdiction of such Judge, and such Judge certifies that the 
value of the property and estate affected beyond the limits of the Province does not 
exceed ten thousand rupees, 

shall, unless otherwise directed by the grant, have like effect throughout ^[the other Provinces of 
India.] 

^[The proviso to this section shall apply in British India “after the separation of Burma and 
Aden from India to probates and letters of administration granted in Burma and Aden before the 
date of the separation or after that date in proceedings which were pending at that date.] 

‘^[The proviso shall also apply in the Provinces of India after the separation® of Pakistan from 
India to probates and letters of administration granted before the date of the separation, or after 
that date in proceedings pending at that date, in any of the territories which on that date constituted 
Pakistan.] 

[1865 — S. 242; Probate and Administration Act, 1881 — S. 59; ibid, 1903 — Ss. 2 (2), 3 (1).] 

[a] Stbhstituted for ‘*tbe whole of British India” by the Indian Independence (Adaptation of Central Acts and 
Ordinances) Order, 1948 [23-3-1948]. [b] Inserted by A. 0. [c] i. e.,‘the 1st April 1937. [d] Added 

by the Indian Independence (Adaptation of Central Acts and Ordinances) Order, 3 948 [23-3*1948]. [e] i. e., 
the 16th August 1947. 


SECTION 273 — SYNOPSIS. 

1. Scope. 

2. “Over all the property.” 

3. ‘^Province.” 

4. “Conclusive.” 

5. “High Court.” 

6. Miscellaneous. 

1. Scope, — [1] This section gives jurisdiction to 
grant probate having effect beyond the limits of the 
Province, but it will be necessary for him to certify 
that the value of the property affected beyond the 
limits of the Province does not exceed Rs. 10,000. (’13) 
1913 Pun L R No. 221 Page 736 (739) : 1913 Pun Re 
No. 21 {D B). 

[2] The whole scheme of Ss. 216, 220 and 273 and 
other provisions of the Act, is only to provide for re- 
presentation of the deceased’s estate for purposes of 
administ^atioa and is not intended to cut down the 
rights ot tue beneficiaries. (Vol 25) 1938 Cal 714 (719) 
: I L R (1939) 1 Cal 21 (D B). 

[3] Where the Court granting the probate is not a 
High Court, the grant is not effective with respect to 
assets beyond the limits of the Province in which the 
Court is situated; but this only means that with regard 
to the other assets the grantee must apply to the appro- 
priate Court for a grant of letters of administration 
with* the will annexed. (Vol 29) 1942 Cal 283 (288): 
IDE (1941) 2 Cal 1 (D B), 

2. “Over all the property”. — [1] Letters with 
respect to part of assets of deceased — Although letters 
of administration are to be taken out in respect of all the 
properties, movable and immovable of the deceased, so 
far as the personal assets of the deceased are concerned, 
the position is not quite the same when the deceased 
dies in possession of the joint family properties. In the 


case of a joint family property, both legal and the bene- 
ficial interest vest in the whole body of coparceners 
and on the death of the manager or the father as the 
case may be, his interest becomes extinct and the pro- 
perty passes by survivorship to the remaining body of 
coparceners. In such a case, therefore, there is no 
occasion for taking out letters of administration because 
the legal title has already passed on the death of the 
manager or the father to the whole body of coparce- 
ners. But where the manager or the father dies leav- 
ing shares of joint stock companies standing in his 
name, the legal title in such property vests in the de- 
ceased and the beneficial interest thereof remains in 
the whole body of coparceners. In such a case, the 
joint stock companies require that letters of adminis- 
tration must be taken out, for, in the case of shares, 
the legal title to the shares vests, ms a vis the com- 
panies, in the person in whose name the share stand. 
In such a case, it is competent to take out letters of 
administration limited only to the shares, the legal 
title of which vested in the deceased manager or the 
father. (Vol 33) 1946 Bom 163 (164, 165) (D B). ((Vol 
29) 1942 Lah 173 : I L R (1942) Lah 717 [F B); (1905) 
29 Bom 161 (DB) and (Vol 11) 1924 Bom 228:48 
Bom 75 (F B), Bel. on.) ^ (Vol 29) 1942 Lah 173 (175) 
: ILR(1942) Lah 717 (F B). 

[2] Probate limited to collection of debts cannot be 
made. (Vol 33) 1946 Bom 109 (110) : I L E (1946) 
Bom 106 (D B). 

3. “Province.” — [1] Word “province’* in S. 273 
must be given same meaning given to it in S. 2 (g)— 
District Judge of Agra Province can grant letters of 
administration which would be effective only through- 
out Province of Agra which is under Allahabad High 
Court and Province of Oudh, which is under Chief 
Court of Oudh is beyond his jurlsdictioa, (Vol 24) 
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Section 273— Note 3 (contd.) 

1937 All 670 (674) (D B). (Note. — This case went in 
appeal before the Privy Council, where their Lordships 
declined to express any opinion on this point; See (Yol 
31) 1944 P C 29 : I L E (1944) Kar (P C) 216 (P 0).) 

[2] Section 273 applies only to property situate in a 
province in British India and not to property situate in 
a Native State. (Vol 16) 1929 Lah 72 (73). 

[3] By clause 29 of the Zanzibar order in council, 
Zanzibar is for the purposes of probate a district in 
the Presidency of Bombay and therefore, probate grant- 
ed by the Zanzibar Court has effect over property and 
estate of the deceased in Bombay. (1906) 8 Bom L E 
725 (733) (D B). 

[4] The grant under S. 273 will have effect only 
within the province and will not affect the property of 
the deceased which is outside the province. (Vol 16) 
1929 Lah 72 (73). 

[5] There is no law under which a Court is compe- 
tent to refuse to grant probate merely on the ground 
that a part of the estate of the deceased is situate out- 
side its jurisdiction or outside the province, if some 
part of the estate is situated or the deceased resided at 
the time of his death within its jurisdiction. (Vol 16) 
1929 Bah 72 (73). 

[6] Government securities and shares of over Es. 
10,000 of deceased lying with bankers at Calcutta — 
Safe custody receipt granted by bankers found in 
deceased’s effects at Bhagalpur—District Judge at Bba- 
galpur held bad no jurisdiction to grant letters of admi- 
nistration in respect of property at Calcutta. (Vol 30) 
1943 Cal 19 (21) ; I L R (1942) 2 Cal 194. 

[7] If assets left by testator, are situated in more 
than one province, grant of probate, in respect of all 
assets which are likely to come to executor’s hands, 
shall have effect only over property situate in province 
in which probate is granted. (Vol 8) 1921 Pat 206 (209); 
6 Pat L Jour 411 (D B). 


[8] Safe custody receipt of Bankers in respect of 
securities and shares of deceased cannot bring proper- 
ties to which safe custody receipt relates within juris- 
diction of Court within the meaning of S. 273 because 
receipt does net represent securities of shares but is 
merely document to evidence that Bank possessed cer- 
tain property of constituent in its safe custody. (Vol 30) 
1943 Cal 19 (21) : I L E (1942) 2 Gal 194. 

4. “Conclusive.” — [1] With the exceptions of a 
later will and fraud, probate in solemn form cannot be 
impeached by any person who has been a party to the 
action whether as plaintiff, defendant or intervener, or 
party cited or who has been privy thereto. And it is to 
be observed that a person having an interest need not 
be a party to a probate action to be bound by its result; 
if he was cognizant of it and was content to stand aside 
while others contested the action, he is precluded from 
re-opening the ease. (Vol 29) 1942 Cal 283 (286, 288) : 
ILK (1941) 2 Cal 1 (DB). ((Vol 2) 1915 Cal 393 (DB), 
Eel on.) ” 

[2] The action of a Court of competent jurisdiction 
when it makes a grant of letters of administration is in 
the nature of proceedings in rem and so long as the 
order remains in force, it is conclusive not only against 
all parties who may be before the Court but also against 
all other persons whatsoever. (Vol 32) 1945 Oudh 152 
(161) : 20 Luck 194 (DB). 

[p] Ss. 213 and 273 is to make the 

probate the title of the executor to the property and 
also to make it evidence of the contents of the will 
Itself as against legatees. (1872) 8 Beng L R 208 (220). 

[4] Section 273 makes the probate conclusive as to 
the representative title of the executor against debtors 
01 the deceased and persons holding property of his 
and. gives a complete indemnity to those who pay debts 


or deliver up property to the executor holding the 
probate. (1906) 33 Cal 116 (130) ; 32 Ind App 244 
(PC). 

[5] The grant of letters of administration so long as 
it subsists is conclusive evidence as regards the proper 
execution of the will and the legal character conferred 
upon the executor. (Vol 16) 1929 Lah 483 (485) (DB). 

[6] The grant of probate is the decree of a Court 
which no other Court can set aside, except for fraud or 
want of jurisdiction. The grant of probate is conclusive 
as to the genuineness of the will and it cannot be sub- 
sequently questioned in a civil suit in which the will 
is relied on. Where the probate has been alleged to be 
wrongly granted, the proper course is to apply to the 
Court granting the same to revoke it. (1879) 4 Cal 360 
(362, 368) (DB). 

[7j Where a Bank paid the moneys which a 
customer had deposited with them to his administra- 
tors but it appeared that the Bank had knowledge of 
the fiduciary capacity of the administrators and of the 
trust in favour of the plaintiff created by a will and 
that the administrators were dealing with the trust 
money in a manner inconsistent with that trust — Held 
that the Bank were not entitled to the indemnity given 
by a 273. (Vol 20) 1933 Mad 628 (630) (DB). 

[8] A Mahomedan testator can only deal with one- 
third of his property, the remaining two-thirds pass to- 
his heirs whatever the terms of the will may be. The 
grant of a probate of the will of the Mahomedan there- 
fore does not create an estoppel against the heirs in a 
subsequent suit so far as the two-thirds of bis property 
is concerned, although the grant was opposed by the 
heirs. In such a suit, the heirs are entitled to question 
the validity of transactions and release confirmed by 
the will in the subsequent suit. (1906) 33 Cal 116 
(131) : 82 Ind App 244 (PC). 

[9] There is nothing in the Act to suggest that a 
grant either of probate or of letters of administration 
becomes on revocation void ab iniho. (Vol 18) 1931 
Bang 15 (16, 18) : 8 Rang. 463 (DB). 

[10] The decision of the Probate Court is conclusive 
only to the limited extent that the instrument admitted 
to probate is the will of the testator and so far as the 
question of animus testandi goes, but not as to what the 
Court must bold to be its construction as to the rights 
of the property disposed of by the will. (Vol 33) 1946 
Oudh 193 (200) : 21 Luck 314 (DB) (Vol 20) 1933 
Mad 114 (114) 1 56 Mad 346 (DB). 

[11] Grant of probate or letters of administration is 
decisive only of genuineness of will and of right of 
grantee to represent estate. It is impossible to say, 
therefore, that grant of probata or letters of adminis- 
tration with copy of will annexed would be a bar to 
determination of question of title or to a suit for con- 
struction of will. (Vol 24) 1937 Cal 595 (601) ; I L R 
(1938) 1 Cal 76 (DB). 

[12] Probate is conclusive as to representative title 
of executors, and also as to validity and contents of 
will. It is not conclusive as to collateral matter, it is 
not strictly even frima facie evidence of death, and 
does not prove that testator owned property which he 
purported to dispose of. (Vol 23) 1936 Raog 103 (104) 
^ (Vol 28) 1941 Pat 476 (478) (DB). 

[See also (Vol 3) 1916 Pat 382 (383) (DB). (Title of 
testator to properties covered by his will or question 
whether or not person was adopted by testator are not 
matters which could be decided in probate proceedings.) 
^ (1913) 9 Nag L R 152 (154). (All that the Court of 
probate can do is to decide such questions as whether 
the will was validly executed, whether the applicant 
is the proper person to be granted probate as executor 
and what are the contents of the will. It has no 
authority to decide whether the will was void.)] 



[S 273 N 4— S 276 N 1] [THE INDIAN] SUCCESSION ACT, 1925 


7823 


Transmission to High 27^. (1) Where probate or letters of adniinistration has or havo been 
Courts of certificate of granted by a High Court or District Judge with the effect referred to in 
grants under proviso to the proviso to section 273, the High Court or District Judge shall send a 
■ certificate thereof to the following Courts, namely : 

( a) when the grant has been made by a High Court, to each of the other High Courts ; 

(h) when the grant has been made by a District Judge, to the High Court to which such 
District Judge is subordinate and to each of the other High Courts. 

(2) Every certificate referred to in sub-section (1) shall be made as nearly as circumstances 
admit in the form set forth in Schedule IV, and such certificate shall be filed by the High Court 
receiving the same. 

(S) Where any portion of the assets has been stated by the petitioner, as hereinafter provided 
in sections 276 and 278, to be situate within the jurisdiction of a District Judge in another Province, 
the Court required to send the certificate referred to in sub-section (1) shall send a copy thereof to 
such District Judge, and such copy shall be filed by the Diakiot Judge receiving the same. 

[1865 — S. 242A; Probate and Adminiatration Act, 1881 — S. 60; 1903 — Ss. 2 (3), 3 (2).] 

275. The application for probate or letters of administration, if made and verified in the 

Conclusiveness of application manner hereinafter provided, shall be conclusive for the purpose of 

for probate or administration if authorising the grant of probate or administration; and no such grant 
properly made and verified. impeached by reason only that the testator or intestate had 

no fixed place of abode or no property within the district at the time of bis death, unless by a pro- 
ceeding to revoke the grant if obtained by a fraud upon the Court. 

[1865 — S. 243 ; Probaie and Administration Act, 1881 — S. 61.] 

276. (l) Application for probate or for letters of administration, with the will annexed, shall 

. Petition for probate. be made by a petition distinctly written in English or in the language 

in ordinary use in proceedings before the Court in which the application is made, with the will or, 
in ‘the cases mentioned in sections 237, 238, and 239, a copy, draft, or statement of the contents 
thereof, annexed, and stating — 

(a) ih.^ time of the testator’s death, 

(h) that the writing annexed is his last will and testament, 

( c) that it was duly executed , 

(d) the amount of assets which are likely to come to the petitioner's hands, and 

(e) when the application is for probate, that the petitioner is the executor named in the wdll. 

Section 273— Note 4 (contd.) [17] See also under Ss. 218, 263 and 283. 

[13] It is not the-province of a Court of probate to 5. “High Court,’’ — [1] The Oudh Chief Court 

determine questions of title to property which the is a High Court within the meaning of S. 273 and has 

testator purports to dispose of by his will.* The reason jurisdiction to grant probate of will with effect through- 

being that the grant of probate does no more than out British India. (Yol 29) 1942 Cal 283 (287) : I L E 
establish the factum of the will and the appointment (1941) 2 Cal 1 (DB). 

of executors (if any) named in the will. (Yol 18) 1931 6. Miscellaneous. — [1] Where appeal from the 

Mad 37 (38) ; 54 Mad 24 (DB) ^ (Yol 24) 1937 Bom decision granting letters of administration was com- 

341 (355) (DB), (Probate Court cannot go into question promised and the effect of the compromise was not the 

whether deceased’s property was joint or separate.) withdrawal of the question of determination of the 

(Yol 20) 1933 Oudh 84 (85) (DB) ii'(Yol 2) 1915 Cal 289 genuineness of the will, though order was varied and 

(289) (DB). the objector was added as co-administrator, the pro- 

[14] Grant of probate does not confer on executor ceedings are undisturbed by the compromise and the 

any title to property which testator had no right to reversioners who were aware of the proceedings are 

dispose of. It does not decide question of disposing bound by the compromise. (Yol 16) 1929 Pat 385 (388) 

power. (Yol 24) 1937 Bom 341 (355) (DB). (DB). 

[15] In proceedings for letters of administration, the Section 276 — Note 1. 

decision on the question of relationship between the Scope.— [1] Section 276 must be read with S. 19-I, 

applicant and the testator, does not operate as m Court-fees Act. Where to an application for grant of pro- 
judicaia. (1911) 13 Cal h Jour 547 (556) (DB). hate is not attached a schedule or annexure^ required by 

[16] The only judgment that can be put forward in S. 19-1, Court-fees Act, application is defective and it is 

a Court of probate in support of the plea of ?‘cs judicata not competent for Court to allow this defect to be made 

is a judgment of a competent Court of probate, good, (Yol 23) 1936 Sind 150 (151) : 30 Sind L E 201 

Mother’s application under Guardians and Wards Act (DB). 

for being appointed as guardian of person and property [2] An application for the grant of the probate of an 
of minor — Objection by person who claimed to have oral will can be entertained under the Succession Act, 

been appointed guardian by a will of the deceased (Yol 18) 1931 All 489 (490) : 53 All 687 (FB). 

father of the minor Will found to be not genuine — [3] An application for probate cannot be converted 

JSeld the decision regarding the will did not operate as into one for letters of administration, (Yol 4) 1917 Pat 
res judicata in an application by the objector for 209 (211) (DB). 

grant of probate of the will, (1893) 16 Mad 380 (383, [4] Where, under S. 276, an application for probate 

384) (DB). of will is made, copy of the will having been obtained. 
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(2) In addition to these pautioalars, the petition shall farther state, — 

( a) when the application is to the District Judge, that the deceased at the time of his death 
had a fixed place of abode, or had some property, situate within the jurisdiction of the 
Judge ; and 

(h) when the application is to a District Delegate, that the deceased at the time of his death 
had a fixed place of abode within the jurisdiction of such Delegate, 

(S) Where the application is to the District Judge and any portion of the assets likely to come 
to the petitioner’s hands is situate in another Province the petition shall further state the amount 
of such assets in each Province and the District Judges within whose jurisdiction such assets are 
situate, 

[1865 — S. 244; Probate and Administration Act, 1881 — S. 62; ibid, 1859 — Ss. 2, 4; %bid, 1903 — Ss. 2 

(4). 3 (3).] 

277. In cases wherein the wall, copy or draft, is written in any language other than English 
In ^hat cases translation of or than that in ordinary use in proceedings before the Court, there 
will to be annesed to Petition, ^ translation thereof annexed to the petition by a translator 

peTson^other than Court\rans^ of the'Oourt, if thedanguage be one for which a translator is appointed; 
lator. or, if the will, copy or draft, is in any other language, then by any 

person competent to translate the same, in which case such translation shall be verified by that 
person in the following manner, namely : — 

*1 (A, Bj do declare that I read and perfectly understand the language and character of the 
original, and that the above is a true and accurate translation thereof,” 

[1885 — S. 245; Probate and Administration Act, 1881 — S. 63.] 


Section 276 — Note 1 ( contd.) 

true one being deposited in foreign Court, but it is 
found that application should have been for letters of 
administration under S. 228, Court can grant letters of 
administrat'on with copy of will annexed or at least can 
allow application to be amended. {Yol 25) 1938 Uah 
349.(350) : I L E (1938) Lab 562. 

[5] A second application for probate of a will is 
maintainable in spite of the fact that the first was not 
proceeded with being withdrawn without obtaining 
leave to file fresh one. Order 23, R. 1, Civil P, C., is 
not applicable to probate proceedings. (1945) 49 Cal 
W N 636 (637) (DB). 

Big^uirenmnis for petition. 

[6] It is the duty of the person applying for grant of 
probate to bring to the notice of the Court who are the 
persons who pnma facie have a claim on the estate. 
If due to the applicant’s omission, some of the claimants 
are not cited the probate proceedings are radically 
defective in substance and such defect is sufficient to 
revoke the probate. (Yol 20) 1933 Cal 74 (75, 76) (DB)* 
(Yol 3) 1916 Cal 623 (625) (DB). 

[7] No doubt, S. 276 whl-ch lays down certain legal 
requirements for a petition for letters of administra- 
tion, does not refer to the special circumstinces which 
have to be established in order to justify an appoint- 
ment under S 254. It is, however, desirable that a 
petition under S. 254 should plead specifically the 
existence of such circumstances as would make the 
section operate. (Yol 31) 1944 Mad 189 (190) ; I L R 
{IdU) Mad 638 (DB), 

[8] The petitioner, under this section ought to state 
ail the assets which are likely to come to the peti- 
tioner’s hands, not merely such part of them as she 
chooses to name. (1899) 22 Mad 345 (346) (DB), 

[9] An application for the grant of letters of ad- 
ministration with the will annexed, relating to one 
particular item need not contain an inventory of 
the entire property and can be granted. (Yol 12) 1925 
Dah 493 (493), 

[10] There is no law which provides that the peti- 
tioner for letters of administration with the will an- 
nexed most produce it from his own custody and with 
the petition. It is quite sufficient if he has an interest 
in the administration of the estate and can establish 


the existence of the will and if necessary can secure 
the production thereof by the parson in whose posses- 
sion it IS : See S. 267. (Yol 18) 1931 Lah 130 (133). * 
Practice. 

[11] It is not the business of the Court receiving an 
application for probate to hold an enquiry as to the 
property of the deceased or to consider any issue as to 
the title of the testator or his power to dispose of the 
property which the will purports to deal with. (Yol 4) 
1917 Pat 209 (210) (DB). 

[12] A testamentary Court dealing with the question 
of issuing a grant of probate is to see whether the will 
is duly executed as required by law by a testator of 
sound and disposing state of mind. It is no part of the 
testamentary Judge to consider the question of title to 
the propemy. (Yol 28) 1941 Bom 60 (61) * (Yol 17) 

1930 Oudh 272 (273) (DB). 

[13] Application for grant of letters of administra- 
tion with the will annexed — It is not the fanction of 
the probate Court to go into the question of the vali- 
dity of the will with reference to the nature of the 
property disposed of by it— In such cases only question 
is whether will is proved to be duly executed. (Yol 18) 

1931 Lah 130 (131). 

[14] See also under Ss. 218, 273 and 283. 

Limitation^ 

[15] The Limitation Act is not applicable to an ap- 
plication for probate. (1881) 6 Cal 707 (708) (DB). 

Court-fee, 

[16] The necessity for btatiog the particulars re- 
quired under sub-s. (1) (d) and sab-s (3) of S. 276, is 
that without these facts it is impossible to assess the 
proper court-fee payable ou the grant. (Yol 8) 1921 
Pat 206 (214) : 6 Pat L Jour 411 (DB). ((1897) 21 Bom 
139, Dissent from,) 

[17] Eor court-fee see also Notes under Sch, 1, 
Art. 11 and Sa. 19Gr and 19 J, Court- fees Act. 

[18] See also Notes under S. 278. 

Section 277 — Note 1 

[1] In the case of a will executed in vernacular the 
Court is not for the purp ise of construing it bound by 
* the English translation officially made at the time of 
the grant of probate and is entitled to look at the 
original will itself. (Yol 33) 1946 Gal 55 (58) (DB). 
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Petition for letters of ad- 278. (l) Application for letters of ad oilBissration be mads 
mimstratioQ. by petition distinctly written as aforesaid aad statlog-— 

(a) the time and place of the deceased’s death ; 

(h) the family or other relatives of the deceased, and their respscHve resiaencjes; 

(g) the right in which the petitioner claims; 

(d) the amount of assets which are likely to come to the petitioner's hands; 

(e) when the application is to the District Judge, that the deceased at the ilms of his death 
bad a fixed place of abode, or had some property, situate within the jurisdictiorE of the 
Judge; and 

(f) when the application is to a District Delegate, that thp deceased at the time of his death 

had a fixed place of abode within the jurisdiction of such Delegate, 

(2) Where the applicition is to the District Judge and any portion of she assets likely to come 
to the petitioner’s hands is situate in another Province, the petition shall furtiher slate the amount 
of such assets in each Province and the District Judges within whose iurisdictioa suah assets are 
situate. 

[1S65 — S 246; Pfobate and AdmUilstration Act, 1881 — S. 64; ihid^ 1903, Ss. 2 (Ijj 3 (3) ; DIsferIcfi Delegates 


Act, i8Sl-.S 4.] 

Section 278 — Note 1 

[1] Contents of petition— Petition not containing all 
the particulars — Other material before Court acquaint- 
ing it with details — Section is sufficiently complied 
with. (Vol 10) 1923 Pat 348 (350) ; 2 Pat 508 (DB). 

[2] The necessity for stating the particulars required 
under S. 278 (1) (d) and sub-a. (2) is that without these 
facts it is impossible to assess the proper court-fees pay- 
able on the grant. (Vol 8) 1921 Pat 206 (214) : 6 Pat 
L Jour 411 (DB) ( (1897) 21 Bom 139, D%ssmt from,) 

[3] For court-fee, see Notes on Sob. lArt, 11; Ss. 19G 
and 191, Court* fees Act. 

[4] A Court of Probate is not only entitled but even 
bound to enter into questions of title, if it is necessary 
to decide that question in order to determine which of 
the two contesting pirties is entitled to a grant of 
letters of administration. Where, however, a caveator 
does not himself apply for letters of administration 
but merely sets up a paramount title, e. g , that ha 
being an adopted son is entitled to the whole estate not 
by inheritance but by survivorship, the probate Court 
is not entitled to go into the merits of the title set up 
by the caveator and the nature of the estate left by the 
deceased. (Vol 7) 1920 Pat 343 (345, 347) : 5 Pat L Jour 
107 (DB). 

[5] In case of grant of letters of administration, the 
Court has to see that the person properly entitled to 
represent the estate of the deceased according to the 
Succession Act has come to Court, and is given the 
grant. It is no part of the testamentary Judge to con- 
sider the question of title to property. (Voi 28) 1941 
Bom 60 (61). 

[6] For jurisdiction of the probate Court to deter- 
mine question of title see also notes under Ss. 218, 273 
and 283. 

[7] Where there is no estate which stands in need 
of administration, no suggestion that any creditors have 
to be paid or any debts due to the estate have to be 
collected, and an application for letters of adminis- 
tration is a transparent device to secure from the pro- 
bate Court a decision upon a contested question of title 
to the estate, there is no occasion for the grant of 
letters of administration, (Vol 28) 1941 Oudh 474 (475, 
476) : 17 Luck 78 (DB) © (1921) 64 Ind Cas 61 (62) 
(DB) (Cal). 

[8] it is not necessary for the probata Court to 
decide, what assets are likely to come to the hands 
of the petitioner for administration, but it is the duty 
of tbs Court in granting letters of administration to 
consider whether there is any estate whatever to be 
administered. (1912) 15 Cai L Jour 305 (307) [DB). 


[9] As a rule, general letters of administration of a 
Hindu’s estate must be taken out. Limited administra- 
tion can only be granted under special ciroumfefcanceSo 
(1881) 6 Cal 483 (484, 485) (SB). 

(1880) 5 Cal 2 (3). (If Hindus take out letters 
of administration at all, they must take out general 
letters. The Court cannot grant limited letters of ad- 
ministration )] 

[10] A member of a Joint Hindu family with a 
deceased person is not competent to apply for letters 
of administration to that person's estate. In such a 
case, the estate passes by survivorship and there is 
nothing left to administer. (Vol 6) 1919 Lab 235 (236): 
1919 Pun Re No. 66. 

[11] Where shares in a bank purchased with the 
funds of the joint Hindu family and belonging to it 
stand in the name of the karta alone, the legal estate 
vests in him. while the beneficial interest is in the 
family. On the death of karta, no change takes place so 
far as the beneficial interest is concerned. It continues 
to be, as it has always been in the family. The legal 
estate, however, does not pass by survivorship to the 
other coparceners end, therefore, an application lor 
grant of letters of ad ministration by the surviving co- 
parceners limited to the shares in question is competent 
even though the beneOcial interest had, on the death 
of the kaitaj vested jointly in the. other coparceners 
and his widow under Hindu WomsEi’s Right to Pro- 
perty Act (XVlIl of 1937 as amended by Act XI of 
1938). (Vol 29) 1942 Lab 173 (175) : I L R (1942) 
Lab 717 (FB) (Vol 33) 1946 Bom 163 (164, 166) 
(DB). ( (Vol 29) 1942 Lab 17.3 ; I L R (1942) Lab 717 
(FB) ; (1905) 29 Bom 161 (DB) and (Vol II) 1324 Bom 
228 : 48 Bom 75 (FB), Bel. on.) 

[12] Court should not refuse to grant letters unless 
it finds (1) that will is not executed by deceased or 
(2) that he was not in sound and disposing slate of 
mind at time of making it or (3) will was not his own 
voluntary act. (Vol 5) 1918 Lah 121 (122). 

[13] A finding as to the relationship between the 
applicant and the deceased in proceedings under the 
feuccession Certificate Act is not a bar to trial of the 
same question between the same parties in a proceeding 
under S. 64, Probata and Administration Act, (corres- 
ponding to S. 278, Succession Act). (Vol 12) 1925 Oudh 
670 (670). 

[14] As soon as the probate Court is Informed of the 
existence of the minor heir of the deceased in case of 
intestacy, it is its duty to issue notice upon the minor 
and to have a guardian ad litem appointed for her„ 

979 & 980 A. M. 
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279. (l) Every person applying to any of the Courts mentioned in the proviso to section 273 
Addition to statement probate 01 a will or letters o£ administration of an estate intended to 
in petition, etc., for pro- bav0 effect throughouu British India, shall state in his petition , in addi« 
bate or It tiers of admmis- tion to the m alters respectively required by section 273 and section 278, 
tration in certain cases. Ijq q| i^jg no application has been made to any ocber 

Court for a prolate of the same will or for letters of administration of the same estate, intended 
to have such effect as last aforesaid, 


or, where any such application has been made, the Court to which it was made, the person 
or peisons by whom it v/as made and the proceedings (if any) had thereon, 

(2) The Court to which any such application is made under the proviso to section 273 may, 
if it thinks fit, reject the same. 

[1865 — S. 246 (A) *, Probate and Administratbn Act, 1881 — S. 65; ibid 1903 — S. 2 (5).] 

Petition for probate, 280. The petition for probate or letters of administration shall in all 

etc,, to be signed andveri- cases be subscribed by the petitioner and his pleader, if any, and shall be 
verified by the petitioner in the following manner, namely : — 

“I (A. B,)y the petitioner in the above petition, declare that what is stated therein is true to 
the best of my information and belief”. 

[1865— S. 247 ; Probate and Administration Act, 1891— S. 66.] 

Verification of petition 281, Where the application is for probate, the petition shall also be 

for probate by one witness verified by at least one of the witnesses to the will (when procurable) in 
the manner or to the effect following, namely : — 


*‘I (C. D.J, one of the witnesses to the last will and testament of the testator mentioned in 
the above petition, declare that I was present and saw the said testator affix his signature (or 
mark) thereto (or that the said testator acknowledge the writing annexed to the above petition to 
be his last will and testament in my presence).” 

[1865— S. 248 ; Probate and Administration Act, 1881— S. 67.] 

Punishment for false 282. If any petition or declaration which is hereby required to be 

averment in petition or verified contains any averment which the person making the verification 
declaration. knows or believes to be false, such person shall be deemed to have com- 

mitted an offence under section 193 of the Indian Penal Code. 

[1865— S. 249 ; Probate and Administration Act, 1881 — S. 68.] 


Powers of District 283. (1) In all cases the District Judge or District Delegate may, if 

Judge. he thinks proper, — 

(a) examine the petitioner in person, upon oath: 


Section 278 — Note 1 fcontd.) 

(Vol 3) 1916 Cal 885 (886) (DB). ( (1898) 2 Cal W N 
100, Foil) 

[15] See also Notes under S. 276. 

Section 279 — Note 1 

[1] Under S. 279 an applicant for probate, to have 
effect throughout British India, must mention any 
previous proceedings for probate and the Court is 
empowered to reject such an application. This section 
clearly contemplates that the Court before whom an 
application is brought, has a discretion in the exercise 
of its powers. (1941) 45 Cal W N 757 (759, 760). 

[2] If the Court has power to reject, the parties 
cannot waive or deprive the Court of that power. 
(Yol 28) 1941 Cal 417 (423). 

[3] With regard to the phrase “same will” in S.279, 
the intention is that applicant should disclose all pro- 
ceedings in respect of any testamentary document of 
testator in respect of whose testamentary document or 
documents he is himself taking proceedings, (Vol 28) 
1941 Cal 417 (423). 

[4] Concurrent jurisdiction — In case of concurrent 
jurisdiction in a probate action it is very necessary to 
avoid a conflict. In determining whether the Court 
should have regard and defer to a jurisdiction with 
which it may come into conflict, two points should be 
oonridered, priority in time and extent of relief asked 

-for or obtainable in the other jurisdiction. (yoh29) 


1942 Cai 283 (287) *. I L R (1941) 2 Cal I (DB). (Two 
sets of proceedings for probate going on at the same 
time in Oudh Chief Court for probate of will and in 
Calcutta High Court for probate and codicil— On facta 
held, proceedings in Calcutta High Court should be 
stayed.) 

Section 280 — Note 1 

[1] Petition by Administrator* General for letters ol 
administration containing a statement as to the value 
of the estate followed by a prayer for remission of 
court-fee under R. 697, Belchambers’ Rules and Orders 
— Administrator- General should not be required to 
verify otherwise than by his signature the statement 
as to the value of the assets likely to come to his 
hands. (1893) 20 Cai 879 (880). 

Section 281 — Note 1 

[1] Provision as to verification by attesting witness- 
is directory and not mandatory and omission can be 
cured. (Vol 10) 1923 Nag 41 (42). 

SECTION 283 — SYNOPSIS 

1. Clause (b)— “Due execution” (General). 

2. Knowledge and approval of deed by testator. 

3. Will executed under suspicious circumstances, 

4. Delay in propounding will. 

5. Testamentary instrument — Illustrative cases. 

6. Compromise. 

7. Registration of will, 

8. Burden of proof. 
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(b) require facSner evideuee of ihe due esecation of the will or the right of the petitiontL.' 

to the letters of administratloBi as the case may be ; 
fcj issae citations calling upon ail persons claiming to ha^e any interest in the estate ol 
the deceased to come and see the proceedings before the grant of probate or letters of 
administration, 

(2) The citation shall be tixed up in some conspicuous part of the court housej and also 
in the o^ce of the Collector of the district and otherwise published or made known in such man- 
ner as the Judge or District Delegate issuing she same may direct. 

(8) Where any portion of the assets has been stated by the petitioner to be situate within 
the jurisdiotion of a District Judge in another Province, the District Judge issuing the same shall 
cause a copy of the citation to be sent to such other District Judge, who shall publish the sama 
In the same manner as if it were a citation issued by himself, and shall certify such publication to 
the District Judge who issued the citation. 

[1865— S. *250 ; Probate and Adm nistration Act, 1^81— S. 69 ; ihid, 1903 - Ss. 2 (6), 3 (4) ; District 
Delegates Act, 1881— S. 9.] 


Section 283 (contd,) 

9. Oral will — Proof of. 

10. Clause (c) — Special citation (General). 

11. “Persons claiming to have any interest in the 

estate of the deceased”. 

12. Res judicata— See Notes under S. 263. 

13. Paity to proceedings. 

1. Clause (b) — “Due execution” (General). — 

[1] The term “duly executed” does not mean merely the 
technical sense of it, the fact of execution by the testator 
and the subscription of two witnesses as required by the 
statute but what is meant is the proof of execution which 
carries with it a conviction that the testator knew and 
approved of the contents of the instrument. This of 
course involves in the proposition that he V7as a free 
and capable testator, since knowledge implies his pos- 
session of the capacity without which he could nob 
know the contents of the will, and approval cannot be 
real and complete without a free exercise of the will. 
(1894) 21 Cal 279 (289) (DB). {Mitchell v. Thomas, 
(1847) 6 Moo P G 150 : 13 E B 641, Foil) 

[2] In unopposed application for probate, frima 
facie proof of the execution of the will is sufficient to 
warrant the grant. (1881) 7 Cal L E 387 (392) (DB). 

[3] The standard of proof required by the Indian 
statutes to establish a wdl propounded is the standard 
of a prudent man. (1912) 39 Cal 245 (255) (DB). 

[4] In a proceeding for the probate of a will, the 
will must be duly proved either in a common form or 
per testes : if the proceeding is contentious it must be 
proved in solemn form. The consent of parties that 
probate should be granted cannot give validity to a 
grant of probate, as no grant can be valid unless the 
will be proved in some form and the Judge be in a 
position to pronounce that it is proved and registered 
before him (1904) 31 Cal 357 (362) (DB). ( (1897) 21 
Bom 335 (DB), Foil.) 

[5] When their Lordships of the P/ivy Council 
have to deal with the question of whether a docu- 
ment (e. g., a will) is forged it is of first importance that 
they should have either the document or at any rate 
a photostatic copy of it, before them. (Vol 31) 1944 
Pen (13) : I L B (1944) Ear P C 61 : 71 Ind App 
1 (P C). 

[6] Section 283 and other sections preclude the 
possibility of the probate Judge referring the question 
of the execution of a will to arbitration, unless possibly 
all the beneficiaries appear before him and consent 
to that course and even then it is doubtful whether the 
Court can refer it. The probate Court must be itself 
satisfied by admissible evidence that the will is the 
will of the testator. (1897) 21 Bom 335 (342) {DB>. 


[7] In granting probate, the Court is to satisfy itself 
on all points regarding the will and proceed on evidence 
on record and contentions of parties. (Vol 6) 1919 Cal 
74 (75) (DB). 

[8] In the absence of any circumstance, to suggest 
forgery of the will or perjury by the witnesses, the 
argument against the genuineness of a will based oa 
the fact that the witnesses to the execution of the will 
were not men of superior social position, is unsound 
and contrary to law. Something more than mere sus- 
picion is necessary to make convincing an argument 
based on the social position of the witnesses. (Vol 3) 
1916 P C 157 (160) (P C). ^ (1895) 22 Cal 519 : 22 
Ind App 12 (P C) ^ (1918) 36 All 93 : 41 Ind App 76: 
16 Oudh Cas 386.) 

[9] A Court of probate is not a Court of probity and 
the Court has not to ask whether the testator be- 
queathed his property as they think he ought to havQ 
done. If the propounders prove the bona fides of tha 
transaction and there are no circumstances suggesting 
suspicion, probate can be granted. (Vol 25) 1938 Bang 
251 (254) (DB). 

[10] Secondary evidence of will — Will shown to 
have been last in proper custody and to have been lost 
— Will more than 30 years old — Secondary evidence of 
will held might be admitted without proof of the exe- 
cution of the original. (1880) 5 Cal 886 (888). 

[11] Will giving testator’s widow power to adopt and 
directing bis property to be held in a particular way— 
Adoption made with the knowledge of the membei s of 
family — Will acted upon and recognised by testator’s 
family for 27 years — Will held was proved. (1872) 14 
Moo Ind App 67 (76, 84) (PC). 

[12] Will attested by 12 witnesses — No signature 
of testator but name written by uncle — Court remarking 
that all evidence need not be given — Procedure held 
defective — Will required to be carefully scrutinised and 
i^was necessary to place before Court all available evi- 
dence BO that Judge could form right conclusion, 
having free mind. (Vol 6) 1919 Cal 186 (187) (DB). 

[18] According to English practice, probate may be 
granted of the will of a person domiciled abroad upon 
proof that it is a valid will according to the law of 
domicile and that there are assets within the jurisdic- 
tion and it is not necessary that it should be first 
proved in the Courts of domicile. (Vol 3) 1916 P C 202 
(204) : 43 Ind App 113 (PC). 

[14] The mere fact that the party objecting to the 
application for grant of letters of administration doss 
not categorically deny the execution of the will by the 
alleged testator is no sufficient ground for dispensing 
with the formal proof of the will as required by law, 
(Vol 24) 1937 Lah 69 (70). 
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Section 233 ( contd,) 

2. Knowledge and approval o? deed by testator, 
-»[!] In ordinary cases, execution of a will by a com- 
petent testator raises the presumption (sufficient, if 
molhmg appears to the contiary, to estab'ish) that he 
linew and approved the contents of the will. Also, 
under ordinary circumstances, the competency of a 
testator will be presumed, it nothing appears to rebut 
tb© ordinary presump' ion. As the result of these two 
presumptions in ordinary cases, at least in many cases, 
proof 01 Gsecutlon of the will is eoo'jgh But wheie 
the mental capacity of the testator is challenged the 
Court ought to find whether upon the evidence the 
testator was of sound disposing mind and did know 
and approve of the contents of the will, (1894.) 21 Cal 
279 (290) (D B). 

[2] Before any grant of letters is made, the Judge 
must require strict proof of the execution of the will. 
It is not enough for witnesses to say that they saw 
the testator sign the will and that he was in his senses. 
It must also be proved that he understood the contents 
of the paper to which he was putting bis signature, 
and for this purpose it should be shown that the will, 
if not written by himself, was read over to him. (1899) 
22 Mad 345 (347) (D B). 

[3] Ability to sign one’s name does not necessarily 
imply the possession of the full mental powers re- 
quisite for a complete disposition of property. (1911) 
10 Mad L Tim 304 (310) (D B). 

[4] In all cases in which the evidence is confiictiog 
it is the duty of a Court of Appeal to have great 
regard to the opinion formed by the Judge in whose 
presence the witnesses gave their evidence as to the 
degree of credit to be given to it, and probably the 
advantage of hearing the witnesses give their evidence is 
of special value, where there is conflict between them as 
to; the mental capacity of a person whose conduct they 
have observed and whose state of mind they depose 
to; for the original Court has not merely the better oppor- 
tunity of judging of the truthfulness of the evidence 
from the manner in which it is given but also of judging 
how far the witnesses possess those qualities on which 
depends much of the value of evidence given in go jd faith, 
power of observation, of judgment, accuracy of expres- 

»€ion, general intelligence. (1894) 21 Cal 279(284) (D B). 

3. Will executed under suspicious circums- 
tances. — [1] Where the case of petitioners for grant 
of letters of administration carries certain element of 
suspicion, the Court should in such circumstances, 
Insist on a very strict standard of proof and ought not 
to make a grant unless it is satisfied that the suspicion 
has been removed. (Vol 26). 1939 Cal 595 (596) (D B). 

[2] Mere grounds of suspicion are not sufficient to 
te!u?e probate. (Vol 3) 1916 P C 157 (163) (P C). 

[3] Will alleged to be executed in suspicious cir- 
cumstances — The suspicion must be one inherent in 
the transaction itself and not the doubt that may 
arise from a conflict of testimony which becomes appa- 
rent on an investigation of the transaction. (1912) 39 
Cal 245 (253) (D B). 

[4] If a party writes or prepares a will under which 
h© takes a benefit, that is a circumstance that ought 
genemlly to excite the suspicion of the Court and call 
upon it to be vigilant and jealous in examining the 
evidence in support of the instrument in favour of 
which it ought not to pronounce unless the suspicion 
is removed. (1911) 13 Bam L E 38 (46) (DB). (Tyrrell 
V, Painton (1894) P D 151 and Barry v. Buthn ll838) 
2 Moo P C 480 : 12 E B 1089, Rel. on.) 

[5] Will one day before death — Spiritual preceptor 
made residuary legatee — In granting probate Court 
should 866 if undue influence was used. (Yol 6) 1919 
CW186(187){DB}. 


[6] Party taking benefit writing will—Such action 
raises suspicion — But this suspicion is removed if 
large legacies are left to other persons also. (Voi 20) 
1933 Sind 262 (266, 267). 

[7] Scciae and attasting witnesses proving will--. 
Caveator's case resting on suspicion — Court to listen to 
caveator with greatest cauiioa. (Vol 12) 1925 Fat 363 
(364) (D B). 

4. Delay In propounding will. — [1] Late pre- 
sentation of wiii m piihiiG 13 not by itself mateciaL 
(Vol 3) 1916 P G 157 (160) (P C). 

[2] Long d-lay io propounding will, will give roam 
to muih Eii=piei 0 Q and Courts are in such cases bound 
to scrutin evidence very carefully; (Vol 5) 1918 Gal 
161 (162) (D B). 

[3] The probate of a will, which appears to bo 
natural and m accord with the tenor of the life of the 
deceased, should nos be refused on the mere ground of 
delay in the production of the will. (Vol 4) 1917 Pat 
151 (152) (D B). 

[4j Where an unregistered will is sought to be pro- 
pounded after the lapse of more than 20 years it is 
required that all manner of doubt and suspicion which 
are likely to arise should be removed by propoundera. No 
probate can be granted unless such suspicon is remov- 
ed. (Vol 26) 1939 Gal 535 (539) (D B). 

5. Testatmentary instrument— Illustrative cases. 
— [1] Will by Hindu testator — Hindu uncle joint 
with his nephew executing “ Vyavastba patra ” before 
death — Dted declaring testator to be separate from 
nephew from date of execution of deed in symbolical 
way— Uncle and nephew declared to be owners of their 
separate shares — Testator sonless and forbidding his 
wife to make adoption after his death — Disposition in 
favour of wife and daughters of part of bis separate 
share — No provision for devolution of his separata 
share after death of widow — Appointment of vyavaa- 
thapaka to manage property — Deed held was will and 
not family arrangement — Probate could be granted. 
(Vol 24) 1937 Bom 341 (354, 355) (D B), 

[2] A taiuqdar in Oudh, in reply to a letter from 
the Government asking him to declare the custom of 
succession obtaining in his estate, executed the follow- 
ing document : After my death, U (the eldest son) 
(sic) my estate should continue in my family undivid- 
ed in accordance with the custom of raj gaddi and 
that the younger brothers shall be entitled to get 
maintenance from the gaddinasbin — Held that the 
instrument was testamentary disposition by the taluq- 
dar of his estate in favour of his eldest son, (1911) 33 
All 344 (355) : 38 Ind App 104 : 14 Oudh Cas 133 (PC). 

[3] Sanad executed by taluqdar in Oudh through 
the mediation of family friends, stated : For who is 
my son I fix Es. 800 annually as maintenance. Be- 
sides this, whatever I may give I will give equally to 
the 3 sons except provisions, which they may take 
from my godown. The marriage and gauaa expenses of 
the sons and daughters shall be borne by me. After 
me the three sons are to divide the property”— 
Held that the document was a non -testamentary in- 
strument It was a family arrangement intended to 
be operative immediately. It required to be registered 
to make it effective (1911) 33 Ail 344 (355); 38 Xnd 
App 104 : 14 Oudh Cas 133 (P C). 

6. Compromise, — [1] A Court exercising pro** 
bate jurisdiction cannot grant or refuse probate of a 
will by consent and without taking evidence. This prin- 
ciple has for its basis the fact that a probate or an 
order refusing probate operates as judgment in rem* 
(1944) 48 Cal W N 294 (299) (D B) •$<(1904) 31 Gal 357 
(362, 363) (D B), (An agreement or compromise as 
regards the genuineness and due execution of the will, 
if its effect is to exclude eyidence in proof of the wiib 
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is not lawful.) >5 (Vol 18) 1931 All 745 (745) ; 53 All 

1000 (D B). 

[2] In a contentious proceeding, probate may be 

granted ia common form in consequODce of a comp'-o- 
mise between the disputants, resulting mtbe withdrawal 
ol opposition. It cannot after waids be ravoned except 
on proof of fiaud or circumvention practised either 
upon the Court or upon the mrtks. (1910; 14 Cai 
W N 1068 (1071) (D B). 

[3] When a will is put before the probate Court for 
proof, the parties before the Court can enter into an 
agreement which changes the terms of the will and 
say that probate be granted. The effect of such an 
agreement will be the withdrawal of the objections to 
the proof of the will in consideration of the division of 
the estate in the manner agreed upon. In such a ease 
the probate Court will have to take evidence about 
the will and if it comes to the conclusion that the 
will is valid it must grant probate of the will as it 
stands and unmodified by the terms of the agreement 
but should make the agreement arrived at between the 
parties an annexture to the decree. The parties agree- 
ing would be bound to regulate their rights inter ae 
according to that agreement. (1944) 48 Cai W N 294 
(299, 300). 

[4] Where there is a bona fide dispute about the 
validity of a will, an agreement between the interested 
parties arrived at by way of compromise that none of 
them would approach the Court ior adjudicating upon 
the validity of that document and that they would 
divide the property included in tie deed in a certain 
manner is binding upon the parties to the agreement, 
(1944) 48 Cal W N 294 (300) (D B). 

[5] There can be no dismissal of probate case in 
accordance with the terms of a petition of compromise. 
(Yol 3) 1916 Pat 82 (83) J 1 Pat L Jour 377 (D B). 

7. Registration of will [1] Effect of registration 

of a will — The registration is a solemn net, to be per- 
formed in the presence of a competent offisial appointed 
to act as Eegistrar, whose duty it is to attend the parties 
during the registration and see that the proper persons 
present are competent to act and are identified to his 
gatisfaetion ; and all things done before him in his 
official capacity and verified by his signature will be 
presumed to be done duly and in. Order of course it may 
be shown that, a delibeiate fraud upon him has been 
successfully committed. (1906) 33 Cal 637 (544): 33 Ind 
App 60 (PC). 

[2] Absence of registration of will is not by itself 
material ia proving due execution of will. (Yol 3) 1918 
P C 157 (160) (P C). 

8. Burden of proof. — [1] The burden of proving 
a will m solemn form is cast upon the propounders. 
(Yol 26) 1939 Cal 535 (539) (D B). 

[2] In ail cases the onus is imposed on the party 
propounding a will; it is in general discharged by proof 
of capacity and the fact of execution from which the 
knowledge of and assent to the contents of the instru- 
ment are assumed. (1894) 21 Gal 279 (290) (D B). 
(Bun 2/ V. Builm (1838) 2 Mco P C 480 : 12 B K 1089, 
Foil) 

[See also (1911) 13 Bom L E 88 (46) (D S). (The 
onus lies in every case upon the party propounding a 
will and he must satisfy the conscience of the Court 
shat the instrument so propounded is the last will of a 
capble testator— Barr?/ v. Bullin, (1838) 2 Moo P C 
480 ; 12 E E 1089 and Tyrrel v. Pairiion, (1894) P D 
151, Foil.)] 

[3] Onus of proving existence of disposing mind lies 
on person applying for probate of will, (Vol 21) 1934 
Mh 682 (683). 

[4] Where ciroumstanoes are suspicious, it is for 


those who propiund the will to remove such suspIAons 
and to prove affirmatively that the testator knew and 
approved of the contents ol the documenf-, and it is 
only where this is done that the onus is thrown on 
those who oppose the will to prove fraud or undu® 
influence. (1911) 10 Mad L Tim 304 (310) (D B). 

[5] Will complying with all requisites of loi-inalltj 
and also reasonable in its provisions — Buedeu iS am 
those opxDosing the grant ol its probate to piovs tbafe 
the Cones ought to refuse probate either on acnounc 
the incapacity of the testator at the time of tie Qileged 
execution or on any other ground, (1892) 19 Cai 65 
(74) : 18 Ind App 132 (P C). 

9. Oral will — Proof os — [1] The Soecession Acla 
extends to nuncupative wills. The Courts regard am 
oral will with suspicion and require it to be 8Jtablish©il 
by clear proof. (1900) 24 Bom 8 (12) (D B). 

[2] The onus of establishing an oral will is always 
a very heavy one. It must be proved with the utmost; 
precision, and with every eircumstancs of time anS 
place. (Yol 18) 1931 P 0 285 (287) : 58 Ind App 362 
(P C). ( (1869) 12 Moo Ind App 1 (P G),FoU )H^o\ 29) 
1942 All 201 (219) *. I L R (1942) All 759 (P B). (Pes 
Division Bench.) ) 

[3] The fact that the substanee of the oral will wa'S 
taken down at the time the will was made could not 
make any difference in the eye of the law. That fact 
would only be a strong piece of evidence to prove tli@ 
contents of the oral will. (Yol 18) 1931 All 489 (490) t 
63 All 687 (F B). 

[4] An oral deolarailon made by the deceased oS 
testamentary intentions to which effect was to be given 
by a written wills held could not be regarded as am 
oral will. It could not be inferred that there was tha 
necessary awmus testandi or intention that an oral 
declaration should itself operate as a ttstamaitaty dis- 
vjosition of the declarant’s property. (Voi 18) 193 1 
P C 285 (287) ; 58 Ind App 362 (P C). 

10. Clause (c) — Special citation (General)— - [1] 
There is no difference in principle between a special 
and a general citation issued under S. 283 ( 1), cl. (c). 
Succession Act. The object of both is to notice to 
persons interested in the estate of the deceasad of tha 
proceedings for grant. As a testamentany gfuiit woiks 
in rem, it is of the utmost importance to give a wid© 
publication to the proceedings. When the difccretion is 
exercised and a general citation is issued, it is necessary 
that it should be published as required by sub-ss. (2) 
and (3) of S. 283. (Voi 27) 1940 Cai 296 (30i) ; I L S 
(1940) 1 Gal 33 (DB). 

[2] General citation issued — Special citation to on® 
of executors to join not necessary. (Yol 17) 1930 Sind 
91(91)(BB). 

[3] It is obligatory upon the Court when it is brought 
to its notice that there is a person entitled to special 
citation, to issue such citation and it is the bounden 
duty of a propoundec to have special citation served 
upon a person who under the law is entitled thereto. 
(Yol 18) 1931 Gal 497 (498) (DB). 

[4] In a probate proceeding as soon as the Judge is 
informed of the existence of a minor heir of the deceas- 
ed in case of intestacy, it becomes incumbent upon him 
to issue notice upon the minor and to have a guardian 
ad litem appointed for him. (Yol 3) 1916 Cal 886 
(888) (DB). 

[5] There is a broad distinction between cases of 
wills and cases of intestacy in the matter of citations, 
for in the former cases the proof of a will in a majority 
of cases acts prejudicially to the legitimate rights of 
those who would inherit or be entitled to the properties 
in the absence of a will, and omission to cite them is 
likely to affect such rights of theiis in their absence; 
while in the latter cases such omission only affects their 
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preferential right to administer or prevents them from 
©Ejecting to the personnel of the administrator or to like 
matters and it is not until there is any mal-administra- 
tion that they are reallv afiected. (Vol 14) 1927 Cal 207 
(209) (DB). 

[6] Section 283 vests the District Judge in regard to 
citations with full discretion which should he exercised 
with proper care: and when a will is propounded which 
alters the devolution of property, a special citation 
should be directed to be served upon the person or 
persons who is or are immediately affected by the will. 
C1882) 8 Gal 570 (576) (DB) ^ (Vol 3) 1916 Cal 623 
C625) (DB). 

[7] Section 283 allows a discretion and that which 
the law expressly allows, the Courts ought not, by im- 
plication, to take away. Different considerations arise 
when the testator is a Hindu and when he is a Chris- 
tian. It is not in every ease where a will alters a devolu- 
tion of property that a special citation need be issued. 
(Vol 20) 1933 Sind 262 (265, 266). 

[8] In every case in which probate of a Hindu will 
is asked, a special citation ought to be served upon those 
persons whose interests are directly affected by the will, 
e. g., the next presumptive reversioners. (1882) 8 Cal 
570 (375) tDB)S»{1900) 27 Cal 350 (351). (Minor widow 
0? testator entitled to maintenance and residence under 
Ike will iiying— Special citation should issue upon widow 
and served personally on her and also on her father 
with whom she occasionally resided.) 

Absence of citations — Effect, 

[9] Section 2SS (1) (c) roakes it discretionary for 
Court to issue citations on all persons claiming to have 
interest in estate of deceased. Absence of citations 
which are discretionary does not in itself invalidate 
grant (Vol 20) 3933 Bom 370 (374)'J(Vol 25) 1938 Bang 
261 (262, 263) : 1938 EangL E 360 (FB). ({Vol 23) 1936 
Bang 105:14 Bang 146, Overmled.)>^f (7 ol 18) 1931 Cal 
497 (499) (DB)*I<{1911) 13 Bom L B 38 (42) (DB). 

[10] Absence or non-service of special citation is 
Itself a good ground for revocation in the absence of 
ether circumstances on which the Court may refuse 
relocation. (Vol 27) 1940 Cal 296 (301) : I L E (1940) 
I Cal 33 (DB). 

[11] Citation against minor — Should be issued to 
the guardian — Issue only discretionary — No issue of 
citation — Grant of probate not vitiated — Minor can 
apply for revocation after majority. (Vol 14) 1927 Bom 
357 (388). 

[12] Citations should always issue to parties who are 
known to the Court to be interested or to claim any in- 
i^erast in the estate of the deceased, but where such per- 
sons themselves have not complained for such omission, 
the omission to cite them does not call for the revoca- 
tion of the grant. (Vol 14) 1927 Cal 207 (210) (DB) 

[13] See also under S. 263. 

11. “Persons claiming to have any interest in 
the estate of the deceased.”— [1]‘ It is suggested that 
it is only those persons who could be cited before the 
grant of probate who are the persons who could apply 
to revoke the probate. In their Lordships’ view that is 
putting it on much too narrow a footing.” (VolSl) 1944 
PC 11(13): 71 Ind App 1: ILE (1944) Kar (PC).6l(PC). 

[2] The term “persons claiming to have any interest 
in the estate of the deceased” used in S. 283 (1) (c),does 
cot necessarily refer to any particular property, but to 
the claim of any person to succeed by inheritance or 
otherwise to any portion of the estate of the deceased bv 
reason of an interest, not on an adverse title to the 
testator to any particular property, but in the estate 
.itself whatever that may consist of, (1890) 17 Cal 48 
(52) (DB), ^ 

Eazl AZi J . — The interest which entities a par- 


son to object to the grant of probate must be an interest 
in the estate and not merely an interest in the result of 
the probate proceedings or“int©re8t” in any remote sense 
of the term. (Vol 28) 1941 Pat 151 (155) : 20 Pat 75 (DB). 

[4] Per Waller j , — The words “persons claiming to 
have any interest in the estate of the deceased” are in- 
tended to bear the same meaning as the words in the 
English Act, “having or pretending interest in the (per- 
sonal) estate affected by a will.” (Vol 13) 1926 Mad 1193 
(1196) : 49 Mad 960 (DB). ((1901) 28 Gal 441 (DB), Foil) 

[3] Per Devadoss /.—A person who is entitled to 
any portion of the estate left by the deceased or a right 
to claim maintenance from the estate of the deceased 
has an interest within the meaning of S. 283. It is not 
necessary that he should claim through the testator in 
order to enable him to oppose the grant. (Vol 13) 1926 
Mad 1193 (1196) : 49 Mad 960 (DB). 

[6] Only a real interest, however small, entitles the 
man to oppose a grant or to apply for revocation of a 
grant for just cause. (Vol 27) 1940 Gal 296 (299; : ILR 
(1940) 1 Gal 33 (DB). 

[7] Citations should be served upon all persons who 
have an interest in the estate, in other words all persons 
who have a locus standi to be heard on the question of 
grant of probate. (Vol 19) 1932 Pat 89 (90): 10 Pat 812 
(DB). 

[8] Creditor of deceased testator is not entitled to 
object to grant of letters of administration regarding 
immovable property unless will is in fraud of creditors. 
(Vol 1) 1914 Low Bur 43 (44) : 7 Low Bur Rul 293 
(DB)^‘(Vol 28) 1941 Pat 151 (152, 155):20 Pat 75 (DB). 
( A simple creditor of the deceased cannot ordinarily 
object to the grant oi probate.) 

[9] A creditor of the heir of the testator is entitled to 
apply for revocation of the probate on the ground that 
the grant was obtained fraudulently. {Vol 31) 1944 P C 
11 (IS) : 71 Ind App 1 : ILR (1944) Kar (PC) 6L (PC). 
( (Vol 27) 1940 Cal 296 : I L R (1940) 1 Cal 38 (DB). 
Affirmed ) 

[See also (1881) 6 Cal 460(464)i(DB). (Attaching oredi- 
tor and a mortgagee from heir of te tator held had 
such interest as entitled them to oppose the grant of 
a will which had the effect of passing property which 
should otherwise come to the heir— -(ISSl) 6 Cal, 429 
(DB), Foil ) ^ (1884) 10 Cal 413 (416) (DB) ] 

[10] By no stretch of reason it can be said that a 
debtor of a deceased testator, by merely contracting a 
loan, becomes interested in the estate of the deceased 
within the meaning of S. 283 (1) (c). He has, therefore, 
no locus standi to object to the grant of the letters of 
administration. (Vol 28) 1941 Pat 18 (18) (DB). 

[11] A parson who is named in the will as executor 
cannot object to the grant of probate of the testator’s 
will. (Vol 23) 1941 Pat 151 (152) : 20 Pat 75 (DB). 

[12] A person who has a real interest in the estate 
which is likely to be prejudicially affected by the will 
can oppose grant. It is not necessary for the objector 
to show that ha had an iuterest in the estate at the 
time o£ the testator’s death. (Vol 19) 1932 Cal 734(735): 
59 Gal 1308 (DBli^CTol 27) 1940 Cal 296 (299, 800) ; 
ILE (1940) 1 Cal 33 (DB). (Interest in estate of de- 
ceased need not exist at time of his death but may be 
acquired subsequently before application for probate is 
made or while probate proceedings are pending.) 

[13] A purchaser from an heir has a locus standi to 
come in and allege that the will is a forgery and that 
the probate should be revoked. (1911) 13 Bom L R 38 
(41) (DB). 

^ reversioner under Hind a law is interested in 
property left by the deceased. 

3) 1918 Cai 623 (625) (DB), 

^ [15] Will by Hindu— Immediate reversioner enter- 
ing into settlement with propounderg oi will— Remote 
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Oiimts agaiast grant o! 285. ( l) Caveafcs against the grant of probate or administration 

prabate or adm.mqtrat.on. ^^lay be lodged with the District Judge or a District Delegate. 

i 2) Immediately on any caveat being lodged with any District Delegate, be shall send 
copy thereof to the District Judge. 

(3) Immediately on a caveat being entered with the District Judge, a copy thereof shall be 
given to the District Delegate, if any, within whose I’urisdiction it is alleged the deceased had a fixed 
place of abode at the time of his death, and to any other Judge or District Delegate to whom it 
may appear to the DistriCD Judge expedient to transmit the same. 

Foim oi caveat. i The caveat shall be made as nearly as circumstances admit in the form 

set forth in Schedule V. 

[1365 — Ss. 251, 252 , Probate and Administration Act, 1881 — Ss. 70, 71 ; District Delegates Act, 1881—. 

S. 5d 


Section 283 — Note 11 Iconid,) 

reversioners held had locus standi to enter caveats 

against grant of probate (Tol 3) 1918 Cal 133 (1851 

<DB) 

[16] G-overnment has no locus siandi to oppose 
grant of probate in presence oi heirs. (Vol 3) 1916 Cal 
804 (805) (DB). 

[17] The interest which entitles a person to lodge a 
caveat must be an interest in the estate of the deceased, 
that is to say, there must be no dispute as to the title 
of the deceased to the estate. (Vol 18} 1931 Mad 37 
(38): oi Maa24(DB). ((Vol 15) 1928 Mad 803, Affirmed ) 
>5(1910) 34 Bom 459 (461) (DB) (But the person who 
wishes to come in as the caveator must show some 
interest in the estate derived from the deceased by 
inharitanoe or otherwise.) 

[18] A person who claims outside and independently 
of a will or claims adversely to the testator and dis- 
putes his right to deal with the property, can in no 
sense be deemed to claim an interest m the estate of 
the deceased within the meaning of S. 283 (1913) 20 
lad Gas 342 (342) (DB) (Cal) >5 (Vol 23) 1941 Pat 476 
(477) (DB)5-(Vol 17) 1930^ Pat 354 (355). (Objectors 
held to have no loczis standi to contest grant of probate 
— Order of Court granting probate is not binding on 
them and does not aSect estate which testator could 
net dispose of )'5(Voi 9) 1922 Cal 181 (182) (DB)5(1890) 
17 Gal 4S (52) (DB). ((1882) 6 Cal 570 (DB), DiSsenL 
froro.MldlO) 34 Bom 459 (482) (DB). 

[See also (Vol 19) 1932 Pat 343 (344) (DB). (Objec- 
tors claiming a paramount interest and challenging the 
title of the testator have no locus standi to oppose 
grant.) ^ (Vol 19} 1932 Pat 95 (96) : 10 Pat 817 
(DB). (Person disclaiming interest in estate has no 
locus standi in probate Court.)] 

[19] Person claiming by survivorship has no locus 
standi to object to grant of letters of administration, 
even where citation has been served on him (Vol 19) 
1932 Pat 89 (90) : 10 Fat 812 (DB). 

[20] Fact that testator disposed of by will jewels 
fcelonging to a person does not amount to interest in 
deceased’s property which would entitle such person to 
oppose grant of probate (V ol 18) 1931 Mad 37 (38) : 54 
Mad 24 (DB). {{Vol 15) 1928 Mad 803, Affirmed.) 

[21] Before a person can be permitted to contest a 
will, the party propounding it has a right to call upon 
him to show that he has some interest. A bare possibi- 
lity of filling a character which would give the party 
concerned an interest is not sufficient. There must be a 
possibility of having an interest in the result of setthig 
aside the will. (Vol 10) 1923 Mad 131 (131) (DB). 

[22] Sea also Notes under Ss 263 and 284, 

12. Res judicata : See Notes under S. *263. 

13. Party to proceedings, — [1] Belations whose 
names are given in application for probate are not 
necessary parties to proceedings as law does not require 


notice to be gi\en to them. (Vol 14) 1927 Lah 609 
(609) (Only necessary parties to appeal are caveators.) 

[2] Even a possibility of an interest is sufficient to 
entitle a person to become a party to probate proceed- 
ings— Party entitled to intervene in lower Court is also 
entitled to support the will as a respondent in the 
A.ppellate Court. (Voi 6) 1918 Pat 525 (525) : 3 Pat h 
Jour 409 (DB). 

SECTION 284 — SYNOPSIS 

1. ‘‘Caveat.” 

2. Locus standi to oppose grant. 

3. Sab-section (4). 

4. Practice and procedure. 

5. Appeal 

1. “Caveat.” — [1] Caveat which is in the nature 
of a precautionary measure intended to assure that there 
shall bs no proceeding in respect of estate of deceased 
without notice to parson who files caveat is not neces- 
sary if persons interested in estate of deceased appear 
upon citation. (Vol 4) 1917 Cal 311 (311) (DB), 

[2] Petitioner should 'prima facie show that caveator 
has no interest and then caveator is to be called upon 
to rebut presumption. (Vol 5) 1918 Pat 54 (55) (DB). 

[3] A petition filed by a relative of the deceased 
testator, upon whom citation has been issued, intimat- 
ing her intention to oppose grant of probate is not a 
caveat and does not require a stamp under Court fees 
Act (1870), Sch. 2. Art 12. (Vol 4) 1917 Cal 311 (311) 
(DB). (A stamp of 8 annas is sufficient.) 

2. Locus standi to oppose grant. — [1] The pro- 
visions of the Succest^ion Act clearly contemplate that 
the entry of a caveat must be made by a person who 
wishes to oppose the grant of probate. (Vol 27) 1940 
Oudh 16 (17) : 15 Luck 107. 

[2J In dealing with question whether caveator has 
necessary interest", test is whether grant displaces any 
r’ght to which caveator would otherwise be entitled. If 
so, he has such a a interest if not, he has not. In every 
case it must be shown that the caveator, but for the 
will, would be entitled to a right of which that will 
deprives him. (Vol 15) 1928 Mad. 803.(805). 

[3] Interest of caveator must be interest in estate of 
deceased — Interest claiming title paramount to testator 
is not caveatable interest. (Vol 18) 1931 Mad. 37 (3S) : 
54 Mad. 24 (DB), 

[4] Fact that testator disposed of by will jewels be- 
longing to caveator does not amount^ to interest in 
deceased’s property which would entitle caveator to 
oppose grant of probate, (Vol 18) 1931 Mad, 37 (33) : 
54 Mad. 24 (DB). 

[5] Any interest, however slight, and even the bare 
possibility of an interest, is sufficient to entitle a per- 
son to enter caveat in a probate proceeding. (1945) 49 
Cal. W N 713 (714) (DB). 

[6] Before a person can be permitted to contest a 
will the party propounding it has a right to call upon 
Mm to show that he has some interest. A bare possi- 
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28§« No proceed iag shall be taken on a petition for probate cr letters of administration after 
After entry of caveat, no ^ caveat against the grant thereof has been entered with the Judge or 
proceeding taken on peti- Di&trict Delegate to whom the application has been made or notice has 
tion* until alter notice to some other Delegate, until after such notice 

caveator^ person by whom the same has been entered as the Court may 

think reasonable. 

[1865 — S. 253? Piobatb and Administration Act, 1881 — S. 72; District Delegates Act, 1831 — ^ S. 6.] 

286« A Distiici Delegate shall not grant probate or letters of adminisEraiioa in any e&se in 
District Delegste when rot which there is contention as to the grant, or in winch it otLerwi^e appears 
to grant probaa «r fid“ to him that probate or letters ot administration ought not to ba gianted 
minibiration. jl2 his Court. 

Explanation,—-' Contention’' means the appearance of any one m person, or by his recognized 
agent, or by a pleader duly appointed to act on his behalf, to oppose the proceeding. 

[1865 — S. 253A; Probate and Administcatsoa Act, 1881 — S 73; Distciet Delegates Act, 1881 — S. 7.] 


Section 284 — Note 2 (conid,) 

bility is BnfQcient providid it rests on existing facts, but 
xhe possibility cl filling a cbar<icter wte’eh would give 
the party concerned an interest is not sufficient. There 
must ba a possibility of having an interest in the result 
of setting aside the will. (Vol 10) 1923 Mad. 131 (131) 
(D B). 

[7] Will passing property which should otherwise 
come to heir — Attaching creditor and a secured creditor 
(mortgagee) of heir of testator held were entitled upon 
prod of their interest, to file a caveat and oppose the 
grant of the will. (1881) 6 Cal 460 (464) (D B). ((1881) 
6 Cal. 429 (DB), Foil ) ^ (1884) 10 Cal. 413 (416) (DB). 

[8] A creditor can have locus stands io oppose ihQ 
grant only where will is put forward to defraud a credi- 
tor. (7oI 2) 1915 Cal. 680 (680) (DB). 

[9] Testament arj suit — Immediate reversioner com- 
promising with pro pounder of will — Next immediate 
reversioner gets locus slandt to enter caveats. (Vol 5) 
1918 Cal 183 (165) (DB). 

[10] Grant of letters of administration may be op- 
posed by person claiming interest In esiate by purchase 
at sale in execution of decree against sons of deceased 
who would have taken eitate in event of intestacy. 
(Yoi 15) 1923 Cal. 277 (278) (DB). 

[11] Where a deceased Hindu’s wife’s brother’s 
daughter applied for letters ot administration and a 
person who was neither a sapinda, sakulya nor a suma- 
nodaka of the deceased, but who was related to the 
family of the deceased through a common link, filed a 
caveattHeld caveator had sufficient interest in circumst- 
ances of case, though he was not legal heir, to entitle 
him to appear and watch and, if necessary, to oppose 
application, (Yol 18) 1931 Cal. 470 (471, 472) (DB). 

[12] A person disclaiming interest in estate is not 
entitled to citation and has no locus standi in Probate 
Court. (Yol 19) 1982 Pat. 95 (96) : 10 Pat. 817 (DB). 

[13] Caveat cannot be sustained on mere ground 
that property is joint family estate. Caveator should 
file suit to establish his title to property, and if adequate 
grounds aie made out, to obtain appointment of Recei- 
ver or injunction ugamst administrator. (Yoi 28) 1941 
Bom. 60 (61). ((1904) 28 Bom. 644 (DB), Foil; (1912) 
14 Bom. LB 1031, Not Joll) 

[14] Will contostfcd by heirs — Government has no 
hats standi to oppose grant of probate in presence of 
heirs. (Yol 3) 1916 Cal. 804 (805) (DB). 

[15] Widow of predeceased son of testator has no 
Joc^s standi to contest will. (1913) 17 Cal. W N 1141 
(1142). ( (1901) 25 Bom. 263 (DB) Dissenl ; (1899) 22 
Mad. 205 (DB), Foil.) 

[1$] Will by Hindu widow in respect of her stridhan 
— Probate, application for — Widow governed by Daya- 
l^aga School— Bal! sister’s son of widow is preferential 
to daughter’s son o! great grandson of great great 


grandfather of her husband— Application by former 
cannot be opposed by latter, (1913) 40 Gal. 82 (87, 88) 
(D B). 

[17] The mere fact that certa'n person had applied 
for letters of administration to the esta>e of testator 
and that the Court bad issued a citation upon him, 
would not entitle him to ceme in and oppose the grant 
of probate if it .s found that be has no interest la the 
estate of the deceased. (1913) 40 Cal. 82 (88) (DB). 

[18] See aho under Ss. 263 and 283. 

3 Sub-section (4). — [1] Objections to application 
for grant of letters of administration to be in form oi 
pleadings as also replies to objections. (Vol 11) 1924 
Rang. 273 (274) (DB). 

4. Practice and procedure.— [1] It is not the 
practice of a probate Court entertaining an application 
for grant of probate to consider any issue as to the 
title of the testator to the property with which the will 
purports to deal or as to what disposing power the 
testator may have possessed ever such property. (1897) 
19 All. 458 (461. 462) (DB) ^ iYor2) 1915 Gal, 565 
(567) (DB). 

[2] There is no provision in ihe Succession Act for 
the discharge oi a cavtat. The only rule of procedure 
governing such proceeding is 0. 1, R. 10, Civil P. 0. A 
caveat should only be discharged where it is shown that 
the caveator has no interest in the e^tato. (Vol 5) 1918 
Pat. 64 (55) (D B). 

[3] A caveator by way of counter-claim cannot pray 
for grant of probate of another will of the tebt£|,tor set up 
by him. He must file a separate petition to propound 
such a will. The two petitions should then be beard 
together or be consolidated. But where the petitioner 
himself has set up a second codicil and the issue of 
revocation arises on bis own petition, no probate can bs 
granted till he satisfies the Court that the codicil has 
been revoked. (1946) 50 Cal, W N 126 (128) ((Yol 17) 
1930 Bom 29 ; 53 Bom. 829, jRel on.) 

5. Appeal — [1] Order that person has locus 
standi to contest will, is not equivalent to decree and is 
not appealable. (1913) 17 Cal. L Jour 230 (232) (DB). 

[2] Obiter : Order that person has no locus standi 
to contest the will is equivalent to decree and Is ap- 
pealable. (1913) 17 Cal. L Jour 230 (232) (DB). 

Section 286 — Note 1 

[1] Under this section, the District Delegates can 
dispose of non-contentious rases only and have ao 
jurisdiction to grant probate in any case in which there 
is contention as to the grant. (Yol 22) 1935 Oudli 38 
(38) : 10 Luck. 316 {D B). 

[2] Section 286 does not apply to the District Judge. 
The fact that the contentious case had been instituted 
in the Court of the Subordinate Judge is no bar to the 
District Judge granting the probate. (Yol 19) 1932 Lafe^ 
48 (49), 
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28?. In every case in which there is no contention, but it appears to the District Delegate 
Power to transmit state- doubtful whether the probate or letters oi administration shculd or 
ment to District Judge in should not Lg granted, or when any question arises in relation to the 
doubtful oases where no grant, or application for the grant, of any probate or letters of adminis- 
conteu ion. ^ tratioo, Ihe District Delegate may, if be thinks proper, transmit a state» 

ment of the matter in question to the District Judge, who may direct the District Delegate to 
proceed in the matter of the applicahoo, according to such insk actions as to the Jadge may seem 
necessary, or may forbid any further proceeding by the District Delegate in relation to the matter 
of such application, leaving the party applying for the grant in question to make application to 
the Judge. 

[1S65 — S. 253B; Probate and Admioistmtion Act, 1881 — S. 74; District Delegates Act, 1881 S, 7.] 

2S8« In every case in which there is contenuoD, or the District Dalegato is of opinion that the 
Procedure wboie _there is probate or letters of administration should be refused in his Court, the 
gate petition, with any documents which may bavo been filed therewith, shall 

of administration should ba returned to the person by w^hom the application was made, in order 
refused in bis Court. that the same may be presented to the District Judge, unless the District 

Delegate thinks it necessary, for the purposes of justice, to impound the same, which he is hereby 
authorised to do; and, in that case, the same shall be sent by him to the District Judge, 

[1865 — S. 2530; Probate and Administration Act, 1881 — S. 75; District Delegates Act, 1881 S. 7.] 

289. When it appears to tbs District Judge or District Delegate that probate of a will should 
Grant of probate to be be granted, he shall grant the same under the seal of bis Court in the 
under seal of Couii, form set forth in Schedule VI. 

[1865 — S. 254; Probate and Administration Act, 1881 — S. 76; District Delegates Act, 1881 — Ss. 8, 9 ] 


Section 286 — Note 1 (conid.) 

[3] When a District Delegate proceeds with a case 
after it has become contentious, he exceeds bis jurisdio- 
tioD. (Vol 21) 1934 Oudh 442 (442) (Db). 

[4] II the nature of the proceeding is such that no 
contest is involved — as in probate common form business 
— the proceeding is nou-conientious If a contest is involv- 
ed, it is contentious ( 06) 29 Mad. 426 (430) (FB). (The 
word ‘^contentious” is used in S. 52, T,P. Act in the 
sense in which it is used in the Probate Act Practice.) 

[5] The form of caveat shows that the entry of a 
caveat does not necessarily make the probate proceed- 
ings contentious. Nor does the entry necessarily im*,]y 
any intention to oppose the grant: it is merely a re- 
quest that nothing be doneun the matter of the estate 
of A B, deceased, without notice to the » caveator. The 
caveator may only want time to make enquiries and 
obtain information. The petition bt comes contentious 
only on the filing of affidavit in support of the caveat. 
(‘98) 22 Bom 261 (265). 

[6] When respondents appear and file objections 
against an application for grant of letters of adminis- 
tration with copy of will annexed, the pi oeeedings cease 
to be non* contentious. (Vol 21) 1934 Oudh 442 (442) 
(D B). 

[7] An application for revocation of a probate is a 
contentious matter. The District Delegate, therefore, 
cannot decide it. He should return such applicatioa for 
being presented to the Court of the District Judge. 
(Vol 31) 1844 Cal 385 (387) (DB). 

[8] Withdrawal of pleader on opposite side does 
not make contentious suit non* contentious one, but 
makes it undefended suit. (Vol 12) 1925 Cal 75 (76) 
(D B). 

[9] There is nothing in the Succession Act which 
renders the Subordinate Judge as such ineompelent to 
dispose of contentious proceedings — Same officer both 
Subordinate Judge and District Delegate— Contentious 
probate case transferred to such officer by District 
Judge — He has jurisdiction to dispose of such proceed- 
ing as Subordinate Judge, though he cannot do so as 
District Delegate.* (Vol 22) 1935 Oudh 38 (39) : 10 
liuok 316 (DB), 


Section 288 — Note 1 

[1] An application for revocation of a probate !s a 
contentious matter. The District Delegate, therefore, 
cannot dtcide it. He should return such application for 
being presented to the Court of the District Judge. 
(Vol 31) 1944 Cal 885 (387) (DB). 

Section 289 — Note 1 

[1] In granting probate. Court must satisfy itself on 
all points regaiding the will and in coming to its con- 
clusion must proceed on evidence on record, and also 
must have due regard to the contentions of the parties. 
(Vol 6) 1919 Cal 74 (75) (D B) ^ (’37) 41 Cal W N 848 
(850) (DB). (Unless will is proved in some form, no 
grant of probate can be made merely on consent of 
parties.) 

See also under S, 283. 

[2] Under ihe Act, as under other systems of 
law, probate is granted in the case of domest'o wills, 
of the will itself and not of any translation and the 
Courts are entitled to look at the original and indeed 
bound to do so where there is no agreement between the 
parties as to the correct translation. (Vol 33) 1946 Cal 
55 (58) (DB). 

[8] Probate in common form will be issued on oath 
of applicant wheie will is not contested — If contested 
It is issued in solemn form after bearing evidence and 
pronouncing validity of will. (Vol 12} 1925 Cal 75 (76^ 
77) (DB). 

[4] -Where the defendant, at any stage, withdraws- 
his objection, whether under compromise or otherwise, 
proceedings may become non* contentious, in which case 
probate will be granted in common form. Court has,, 
however, no power in such case to incorporate terms of 
compromise in probate or to annex them in form of 
Schedule. (Vol 18)1931 All 745 (746); 53 All 1000 (DB>. 

[6] General grant in terms of S. 289 is operative 
under S. 216 until probate shall have been recalled or 
revoked under S. 263. (Vol 8) 1921 Cal 292 (293) (DB). 

[6] District Judge refusing probate on the ground 
that will was not proved— High Court in appeal ordering 
gkant of probate holding that the will was proved — 
Edect of the appellate order is to deem that the will 
was proved before the District Court and the District 
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290. When it appears to the District Jadge or District Delegate that letters of administration 
Gmnt of letters of ad- estate of a person deceased, with or without a copy of the will 

ministration to be cnder annexed, should be granted, he shall grant the same under the seal of 
3e4 of Court. bis Court in the form set forth in Schedule Vli. 

[IS65 — S. 255; 1' rebate and Administration Act, 1881 — S. 77; ihid.^ 1889 — Ss. 5, 13; 

^ District Delegates Act, 1881 — Ss. 8, 9.] 

231. (li Every parson to whom any grant of letters of administration, other than a grant 
Adniicistratioii bond. under section 241, is committed, shall give a bond to the District Judge 
with one or more surety or sureties, engaging for the due collection, getting in, and administering 
Ohs estate of the deceased, which bond shall be in such form as the Judge may, by general or 
special ordei’j direct, 

(2) When the deceased was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 

person — 

i a) the exception made by sub-section (ij in respect of a grant under section 241 shall not 
operate ; 

[1] the District Judge may demand a like bond from any person to whom probate is 
granted. 

[1385 — 8. 256; Probata and Administration Act, 1881 — S. 78; ihid.^ 1889 — S. 6,] 


Section 289 — Note 1 (contd.) 

Court should grant the probate. (’93) 17 Bom 686 
(687) (DB). 

[7] The date of the grant of probate is the date on 
which the order granting probate is passed and not the 
date on which probate is ordered to be issued. (Yol 10) 
1923 Cal 444 (445) (DB). 

[8] Court- fee on probate or letters of administration 
— See Notes under Ss. 19-G and 19-1 and Soh. I, 
Art. 11, Court-fees Aofc. 

Section 290 — Note 1 

[1] When application for probate does not mention 
lihat the petitioner is appMnted executor, and he is not 
also appointed executor by will, Court should grant 
only letters of administration with will annexed under 

3. 290, (Yol 10) 1923 Nag 41 (42). 

[2] Executors or administrators or holders of certi- 
ficates are all in nature of quasi trustees in fiduciary 
position, and what the beneficial interest of any of 
^hem may be in property or estate ought to form no 
operative part of order granting them administration, 
(Yol 16) 1929 Bom 456 (458) (DB). 

[3] Whe're there is no estate which stands in need 
c£ administration, no suggestion that any creditors 
have to be paid or any debts due to the estate have to 
be collected, and an application for letters of adminis- 
tration is a transparent device to secure from the pro- 
bate Court a decision upon a contested question of title, 
there is no occasion for the grant of letters of adminis- 

The proper course is to obtain an adjudication 
of the rights in a regular suit. (Yol 28) 1941 Oudh 474 
1475. 476) ; 17 Luck 78 (DB). 

[4] The delay in the application should put the 
Court on an enquiry as to whether there is anything 
to be administered, but that applies to a case where the 
application is for letters of administration, not for 
letters of administration with will annexed. It is of the 
paramount necessity that the will should be established 
iud the establishment of the will is one of the functions 
of the probate Court and the probate Court cannot de- 
cline to exercise that function because the adininistra- 
.tion is complete. (Yol 13) 19^6 Pat 356 (357) (DB). 

[5] In other pacts of the British Empire, the Colo- 
nial Probate Act applies, and the practice is not to 
make a grant of letters of administration with copy of 
the will annexed but to send an exemplieation of the 
probate granted in any part of the United Kingdom, 
Md this exemplieation is re-sealed by the Court towhicli 
it 18 sent. That practice and Act have not been extend- 
ed to British India. The practice there ia to require 


administration with will annexed to the estate of a de- 
ceased British subject who left property in British 
India. (’13) 40 Cal 74 (76). 

SECTION 291 — SYNOPSIS. 

1. Scope. 

2. Surety, liability and discharge of. 

3. Recovery of amount under bond. 

4. Sub-section (2). 

5. Security from executors ; Sub-s. (2), cl. (b). 

6. Appeal. 

1 . Scope,— [1] The security under S. 291 ia only 
required to guard against malpractices, and the secu- 
rity is enough if it affords a reasonable protection 
against mat practices which require time to be carried 
out. (’07) 6 Cal L Jour 453 (460) (DB). 

[2] Section 291 requires a bond to be given in every 
case where letters of administration are granted. But 
it is open to the Court to make a special order as to 
the form of the bond. (’99) 26 Cal 408 (408). (Form 
of bond in the case of special or limited administration 
stated.) 

[3] Under S. 291, the probate Court can take a second 
bond with fresh sureties if the necessity arises. (’02) 
29 Cal 68 (71) (DB) ^ (Yol 7) 1920 Cal 584 (586) ; 47 
Cal 115 (DB). 

[4] Failure to give security is not ‘just cause’ with- 
in the meaning of S. 263 for revoking the grant. (Yol 12) 
1925 Lab 354 (355). 

2. Surety, liability and discharge of. — [1] A 
surety to an administration bond cannot discharge him- 
self without an order of the Court. He is not a common 
law surety and cannot be regarded in the light of surety 
under the Contract Act, (Yol 26) 1939 Cal 737 (739) : 
I L B (1939) 2 Cal 1. 

[2] Liability of surety to administration bond is 
immediate and permanent and is only to disappear on 
the fulfilment of the obligations by administrator. 
Default by the latter is no ground for discharging the 
bonds. It may be ground for revoking the grant or 
taking other steps to control administration. (Yol 26) 
1939 Cal 737 (739) : I L B (1939) 2 Cal 1. 

[3] Report of Commissioner as to liability of admi- 
nistrator to estate is not binding on surety unless latter 
has opportunity of testing its correctness. (Yol 14) 1927 
Bang 28 (29) : 4 Bang 358 (DB). 

[4] .Letters of administration annulled on ground of 
fraud: Held that so long as letters granted remained 
unrevoked, the grantee, although a rogue and an im- 
postor, was to all intents and purposes administrator. 
For his acts and defaults as administrator, the sure- 
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292* The Court may, on application made by petition and on being satisfied that the sngage- 
Aasignment of adminis- merit of any such bond has not been kept, and upon such terms as to 
tratlon bond. security, or providing that the money received be paid into Court, or 

otherwise, as the Court may think fit, assign the same to some person, his executors or administra- 
tors, who shall thereupon be entitled to sue on the said bond in his or their own name or names 
as if the same had been originally given to him or them instead of to the Judge of the Court, and 
shall be entitled to recover thereon, as trustees for all persons interested, the full amount recover- 
able in respect of any breach thereof. 

[1865 — S. 257; Probate and Administration Act, 1881 — S. 79 ] 


Section 291 — Note 2 (conid ) 
ties become and must remain responsible under the 
administration bond. (’08) 35 Cal 955 (959, 960) : 35 
Ind App 109 (PC). ((’06) 33 Gal 713 (FB), Affirmed ) 

[5] There is no provision in the Succession Act ena- 
bling sureties to make an application to the Court for 
their discharge. (*10) 33 Mad 373 (375) (DB). 

[ 6 ] Sureties to administration bond are bound there- 
by BO long as administration of estate is incomplete, 
and are not absolved from liability to suit their own 
convenience. (Vol 8) 1921 Upp Bur 25 (26); 4 Upp Bur 
Rnl 22. 

[7] Surety to administration bond is not entitled as 
matter of right to be relieved of future obligation at his 
choice by merely alleging misconduct on part of admi- 
nistrator. (Vol 12) 1926 Cal 158 (159) (DB). 

ISm also (’05) 28 Mad 161 (166) (DB). (A surety to 
an administration bond is not entitled to an order dis- 
charging him from future liability on an application in 
the probate proceedings to the Judge or officer who is 
the obligee under the bond of suretyship A fortiori he 
is not entitled to that relief where be claims it in a 
separate suit — (’02) 29 Oal 68 (DB), foil.) (’95) 
19 Bom 245 (DB), .F'oZZ.)] 

[8] Where the administratis has been guilty of mal- 
administration o! the estate, the surety who is not a 
beneficiary has the right of being discharged from his 
suretyship as regards future transactions. (’02) 29 
Cal 68 (71) (DB). 

[Sec aZso (Vol 27) 1940 Lab 38 (39) : I L R (1939) 
Lah 424. (Court can release surety of future liability if 
administrator is adjudged insolvent and commits waste.)] 

[9] The High Court to which a guarantee is given 
by a surety has power to exonerate the surety from all 
future liability. (Vol 19) 1932 All 262 (262) ; 54 All 
293 (DB). 

[10] Section 130, Contract Act, does not apply to the 
Special contract of suretyship which is entered into by 
a surety to an administration bond. (’05) 28 Mad 
161 (166) (DB) ^ (Vol 8) 1921 Upp Bur 25 (26) ; 4 Upp 
Bur Eul 22. 

[But see (’02) 29 Cal 68 (71) (DB). (Section 130, 
Contract Act, applies to administration bond.)] 

3. ^ Recovery of amount under bond. — [1] An 
administration bond does not come within the meaning 
of the Exception to S. 74, Contract Act. Upon its breach, 
therefore, only reasonable compensation, not the whole 
amount of the bond, can be awarded. (’22) 64 Ind 
Oas 366 (368) (DB) (Cal). 

[2] Letters of administration obtained by Hindu 
widow to estate of her deceased husband after execut- 
ing usual administration bond — Liability under bond 
was confined only to acts of waste and mismanagement 
attributable to her as administratrix and did not extend 
to such acts as could be attributed to her as the widow 
in possession under Hindu law after the administration 
was over. (Vol 2) 1915 Mad 1184 (1186). 

4. Sub-section (2),~[1] Where the deceased was 
a Christian, security cannot be demanded under S. 291. 
{Yol 25) 1938 Lah 151 (151, 152). 


5. Security from executors: sub-s.(2), c!.(b). — 

[1] Taking of bond is compulsory in case of adminis- 
trator but discretionary in case of executors. (Vol 7) 
1920 Cal 584 (585) : 47 Cal 115 (DB). 

[2] Obiter Where the executor is the aole legatee, 

if the District Judge thinks it necessary to take any 
bond, the security fixed must be a nominal sum. (Vol 16) 
1929 Cal 733 (734) (DB). 

[3] Where in the will the testator mentions that the 
executors should obtain probate of the will without 
security, it is not the function of the Judge to distrust 
the executor and ask for security quite contrary to 
testator’s desire. {Vol 16) 1929 Cal 733 (734) (DB). 

[4] Before granting probate, ordering of security to 
be furnished by executor is discretionary and appellate 
Court should not interfere with the way in which it is 
exercised unless very strong reasons are shown to per- 
suade Ccurt that result is incorrect. (Vol 25) 1938 Bang 
67 (68) (DB). 

6. Appeal. — [1] No appeal lies from order for 
security from the petitioner for probate. (Vol 16) 1929 
Cal 733 (734) (DB). 

[2] Order calling upon executor to furnish fresh 
security is appealable. (Vol 27) 2940 Lah 38 (38): I L R 
(1939) Lah 424. 

[3] An order as to security, made whether by the 
High Court or District Judge, is not appealable on the 
ground that the security is insufficient. (’93) 20 Oal 
245 (245) (DB). 

[4] See also under S. 299. 

Section 292 — Note 1 

[1] Under this section the Court has no authority to 
direct the Registrar of the Court to assign the adminis- 
tration bond. (’06) 33 Cal 713 (738) (FB). 

[2] Per Das and Carr JJ., Cunliffe J. contra: Sure- 
ties to administration bond — Cannot be proceeded 
against under S. 145, C, P. C, — Remedy is to obtain 
an assignment of bond and sue on same. (Vol 15) 1928 
Rang 249 (252) : 6 Rang 474 (DB). 

[3] Proceedings of assignment of administration 
bond are not binding on surety unless he is party to 
those proceedings, (Vol 14) 1927 Rang 28 (29) : 4 Rang 
358 (DB). 

[4] The administration bond does not come within 
the Exception to S. 74, Contract Act, and therefore, the 
whole amount mentioned in the bond does not become 
payable on its breach. Hence an assignee of the bond 
cannot recover more damage than ha has proved to 
have resulted, (’88) 10 All 29 (34, 35) (DB). 

[5] Where there is technical breach of terms of ad- 
ministration bond executed in favour of Court, whole of 
amount of bond is not recoverable by the assignee and 
only reasonable compensation can be awarded. (’22) 
64 Ind Cas 366 (368) (DB) (Cal). 

[6] The Court is not authorised to assign the admi- 
nistration bond again while the first assignment is still 
in force, (’12) 39 Cal 563 (567) (DB). 

[7] Application under S. 292 is really mads in pro- 
ceedings in nature of execution and is no bar to fresh 
application being entertained in exercise of InlisTant 
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293. No probate of a will shall be granted until after the expiration of seven clear days^, 
Time lor grant o! probate and 310 letters of administration shall be granted until after the 
and administration. expiration of fourteen clear days from the day of the testator or 

intestate’s death, 

[1865 “S. 258; Probate and Administration Act, 1881 — S- 80.] 

Filing of original wiiis of (^) Kvery District Judge, Or District Delegate, shall file and 

which probai6°or ad minis- preserve all original wills, of which probate or letters of administration 
tration with will annexed with the will annexed may be granted by him, among th© records of 
granted. Court, until some public registry for wills is sstabLsnad. 

(2) The ^[Provincial Governmeni] shall make regulations for the preservation and inspectioni 
of the wills BO filed, 

[1865— S. 259 ; Probate and Administration Act, 1881— -S. 81,] 

[a ] Substituted by A, 0, for “Local Governmeni”, 

295. In any case before the District Judge in which there is contaBtion, the proceedings 
Procedure in con- shall take, as nearly as may be, the form of a regular suit, according to the 
tentious cases. provisions of the Code of Civil Procedure, 1903, in which the petitioner for 

probate or letters of administration, as the casa^may ba, shall be the plaintiffs and the person who 
has appeared to oppose the grant shall be the defendant. 

[1885 — S. 261, Probate and Administration Act, 1881— S. 83.] 


Section 292 — Note 1 (contd,) 

jarisdietion when first application had been dismissed 
in default and not on merits. (Vol 22) 1935 Lah 145 (145). 

Limitation, 

[8] A suit to enforce the bond by a person to whom 
it has been assigned under S. 292, is a suit upon a bond 
within the meaning of Art. 68, Lim. Act. (Vol 28) 1941 
P C 6 (9) : 67 Ind App 416 : I L R (1941) Bom 202 : 
ILE(1941) Ear P 0 11 (PC). 

[9] Section 292 has not the efiect of conferring a 
new cause of action on the assignee and therefore it 
cannot be said that the condition of the bond is not 
broken for the purposes of Limitation Act until the date 
of asfiignmenfr. (Vol 28) 1941 PC 6 (10) : 67 Ind App 
416 ; I L R (1941) Bom 202 : I L R (1941) Kar P C 11 
(PC). ( (Vol 23) 1936 Bom 363 : 60 Bom 1027 (DB), 
Overruled,) 

[10] Letters of administration granted to w^dow lor 
benefit of minor sons and limited to period of minority 
of any of them — Administration bond under S. 291 
Succession Act, furnished — Death of widow — - Bond 
assigned to one of sons alter he attained majority — 
Suit on bond brought more than 3 years after death of 
widow held barred under Art, 68, Limitation Act. 
(Vol 28) 1941 P C 6 (10) ; 67 Ind App 416 : I L R 
(1941) Bom 202 : I L R (1941) Rar P 0 11 (PC). 
(IVd 23) 1936 Bom 363: 60 Bom 1027 (DB), Overruled.) 

Appeal. 

[11] Orders under S. 292 are appealable and appeals 
are governed in procedure by Civil P. C. relating to 
appeals. (Voi 16) 1929 Rang 109 (110) (DB) ^ (Vol 23) 
1936 Lah 684 (684). 

[But see (’12) 39 Cal 663 (566) (DB) (An order as- 
signing the administration bond under S. *291 is not 
appealable, but is revisable )] 

Section 294 — Note 1 

[1] Saving of the provisions of S. 294, under the 
Registration Act — See S. 46, Registration Act. 

SECTION 295 — SYNOPSIS. 

1. Scope and applicability. 

2. “In which there is contention.” 

3. “Form of a regular suit.*’ 

4. Applicability of Civil P. C. provisions. 

5. Caveator setting up another will — Procedure. 

6. “Defendant.** 

7. Compromise. 

$* Costs, pleader*8 fee, etc. 

Revocation proceedin'gs. 


1. Scope and applicability. — [1] Section 295^ 
applies only to an application for probate or letters oS 
administration. It cannoL apply for an application for 
revocation of probate. Tl e section applicable to such 
proceeding is S. 268 (1900) 4 Cal W N 600 (601) (DB). 

[2] The fact that a suit as to the validity of the will 
is instituted in the Court of the subordinate Judge Is no 
bar to the District Judge granting a probate if he is 
satisfied as to the genuineness of the will. The sectioE 
applicable to the proceedings before the District Judge 
IS S. 295. (Vol 19) 1932 Lah 48 (49). 

2. ‘ In which there is contention.’* — [1] Not the 
entry of a caveat, but the filing of an affidavit m sup"^ 
port of the caveat is the point on which the petition for 
probate becomes oontentiou"?. (’98) 22 Bom 261 (265). 

[2] See also under S. 286. 

3. “Form ot a regular suit.” — [1] A contested 
application for probate is not a * suit**. (Vol 15) 1928 All 
51 (52) : 50 All 238 (DB). ( (’09) 33 Bom 256 and 41 
Cal 637 : (Vol 1) 1914 Cal 52 5 (DB), Foil.) 

[2] Where there is contentioo, the proceedings must 
take form of regular suit. It is not permissible for the 
Court to refuse to make a full enquiry, proceed to decide 
the matter in a summary fashion, Jeavirg his decision 
subject to modification in a suit to be filed afterwards.. 
(Vol 25) 1938 Mad 502 (503) (DB), 

[3] So long as a peiition for probate or letters of ad" 
ministration is non- contentious, it is to be dealt with 
by the Registrar; as soon as it beoomea ‘contentious’ it 
is to be treated as the plaint in a suit and the suit is 
governed as far as practicable by the procedure pres*^ 
oribed by the Civil P. 0. (’98) 22 Bom 261 (264). 

4. Applicability of Civil P. C. provisions. — [1| 
Where, in consequence of the filing of the affidavit 
in support of the caveat, the matter becomes a suit, the 
whole suit must be disposed of by the decree of the 
Court. It follows that where at the hearing of the suit 
the defendant does not appear in support of the caveat, 
it is not a correct procedure for the Court merely to 
dismiss the caveat, leaving it to the Registrar to dis- 
pose of the petlcion a*s uon-contentious matter. In such 
a case the proper form of order is that the caveat be 
dismissed and that probate or letters of administration 
issue, provided that the Court is satified that the papers 
are in order and, in the esse of probate, of the du® 
execution of the will. (’98) 22 Bom 261 (266). 

Applicability of S. 10, Civil P. 0. 

[2] Until caveat has been entered and supported by 
an affidavit there is no suit and no defendant within the 
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Section 295 — Note 4 (contd.) 
ineaniDg of S„ 10. Civil P. C. Uafcil that is done such 
person has no locus stands to object to the appointment 
of receiver and applv for stav of proceedings under S 10, 
Civil P. G. (Voi 27) 1940 Oadb 10 (17) : 15 Luck 107. 

[3] Direction m S 295 is only that piocedaie of suit 
shall be followed and not that proceedings, on becoming 
contentious, shall regular suits instituted on 

date of their becommg contentious. Section 10, Civil 
P. G , is therefore not strictly applicable. (Voi 21) 1940 
Oadh 113 (116) : 15 Luoi^ 290 

Bes judicata,--^[4] Contentious probate proceedings 
constitute a ‘suit’ within the meaning of S 11, Civil 
P. 0. Therefore, the SndiDg of fact of a probate Court 
in such proceedings (e g,, that the testator was not of 
sound disposing mmd when the alleged will was made) 
operates as tss judicata between the parties the pro 
ceedings, although such judgment is not judgment as 
is contemplated m S. 4i, Evidence Act. (Voi 1) 1914 
Bom 8 (15) : 38 Bom 309 (F B). 

[5] Application for probate opposed by A, an infant, 
represented by B — B withdrawing opposition and 
probate granted by consent —A on attaining majority, ap-' 
plying for revocation on ground that executor not pro- 
perly administering estate and praying in the alternative 
lor grant of joint probate to the executor and him — 
Application refused — Subsequent application by A for 
revocation on ground that will was torged: Held that 
assuming S. 11, Civil P. G., applied, second application 
was not barred by constructive res judicatat as it was 
not obligatory on the petitioner to raise in previous 
proceedings the plea raised subsequently. (’06) 4 Cal 
I) Jour 492 (495) (D B). 

[6] Where an applicaTon for probata by a legatee 
has been dismissed for default, the legatee’s heirs can 
nevertheless plead the existence of the will as a defence 
to a suit for the property which they claim as belong- 
ing to them under the will. (Vo! 12) 1925 Mad. 861 
(870). ((’10) 12 Cal L Jour 185 -.D B), Foil) 

ApphcabiUty of 0.9, B. 9, Civil P. C.— [7] Order 9, 
B. 9 applies to probate proceedings. (Voi 23) 1936 Lah 
732 (713). ( (’30) 12 Cal L Jour 185 (D B) and (Voi 13) 
1926 Cal 1057 : 63 Cal 578 (D B). Dtssenl) 

[See also (Voi 6) 1919 Mad 112 (112) (D B). 
(0. 9, R. 8 is applicable ito dismissal of application for 
probate.)] 

Applicabihty of 0. 16, B. 20, Civil P. C. — [8] 
Where she caveator refused to answer a question put to 
him by the Court, held S. 177, Civil P. 0. (1882) (cor- 
responding to 0. 16, R. ‘20 of the present Code) could 
not justify the Court in dispensing with proof of the 
will and making an order for grant of probate. (’85) 
0 Bom 241 (244) (D B). 

Applicability of 0. 23, E, 3, Civil P, G. — [9] 
‘Order 23, R. 3, Civil P. 0., read with this section do 
not say that it is competent to the Court* to allow the 
parties to divide the te^tatjc’s property without* proving 
the Will. (Voi a) 1916 Fat 82 (83) : 1 Pat L Jour 377 
(D B), 

Powers of rewawdS.— [10] Where the District Judge 
has given no opportunity to a party to probate proceed- 
ings to cross-examine witnesses called by his opponent, 
and the evidence of the witnesses is to be used against 
him, the appellate Court mu-t take this fact into consi- 
deration and decide whether or not the procedure of the 
District Judge has been so manifestly in disregard of 
-the first principles of procedure as to make it* in- 
cumbent upon them to remand the case for further 
hearing. (’10) 11 Cal L Jour 124 (130) (F B). 

Order 41, B. 1, Civil P. C. — [11] An appeal filed 
against an order passed in acontentiou-i proceeding is an 
appeal filed under 0. 41, R. 1, Civil P.C., and not under 
Bi 104 of the Code, Hence an appeal against an order in 


a contentious proceeding granting probate or letters of 
administration wuh ihe will annexed is incompetent 
without the production of a copy of a iorinal decree pre- 
pared in terms of such order. Form of decree sbouid bo 
one ad.ptt-d by Calcutta High Court. (Yul 25) 1938 
Smd 36 (37) (F B). 

Appeal —[12] The decision in a contentious proceeding 
under the Succession Act amounts to an appealable older, 
Hence no decree sheet need be prepare! by the Court 
passing such order, and it is not necessary that app*-alg 
from such orders should be decided by the Bench. The 
court fee payable would also be the couit-fee which is 
du3 on app-als from orders. (Voi 32) 1945 Pesb 22 (24) 
(D B) ( ( 13‘ 35 All .448 (D B) and (Voi 25) 1938 
Smd 36 (FB), Dissent.) 

5. Caveator setting up another will — Proce- 
dure. ~ [1] Where, in a pitit^on for probate, the civea- 
tor sets up another will of the testatir, it is obligatory 
on the latter to file a separate petition to propound the 
will set up by him, except m exceptional cases sush as 
when the subsequent will set up by the caveator itself 
is said to have been revoked. Where the caveator is 
alleged to be an executor under the will set up by him, 
he can apply for probate, otherwise ha can apply for 
letters of administration under S. 231, On such a peti- 
tion being filed, there would be really two separate pro“ 
ceedings for obtaining grant in respect of two different 
wills alleged to have been left by the same testator and 
the parties interested in opposing the grant will have to 
file respective caveats in each case. The two suits could 
then be heard together or consolidated. (Voi 33) 1946 
Cal 40 (42, 44) (DB). ( (Voi 17) 1930 Bom 29 : 53 Bom 
829, Bel on.)>^{Yo\ 17) 1930 Bom 29 (30): 63 Bom 829. 

6. “Defendant *’ — [1] Merely citing a person in 
a probate does not make him defendant. Under S. 295, 
the case must be contentious and the person cited must 
appear to oppose the grant before he becomes defen- 
dant (Voi 2} 1915 Gal 85 (86): 41 Oal 819 (D B). 

7. Compromise. — [1] If a compromise has 
been made and the objector withdraws from the 
contest the Court will grant probate in common form, 
but the Court cannot dismiss the case altogether and 
embody the terms of the compromise as if the decree 
was one capable of execution by him. (Voi 3) 1916 Pat 
82 (83) : I Pat L Jour 377 (D B). 

[2] Where there is a bona fide dispute about the 
validity of a will, an agreement between the interested 
parties arrived at by way of compromise that none of 
them would approach the Court for adjudicating upon 
the validity of that document and that they would 
divide the property included in the deed in a certain 
manner, is binding upon the parties to the agreement. 
(’44) 48 C W N 294 (300) (DB). 

[3] On a petition for the grant of probate to an ad- 
ditional executor, the Court has no jurisdiction to 
sanction a compromise between the executors, imposing 
a heavy burden on the estate. (Voi 3) 1916 Mad 720 
(722) : 39 Mad 365 (D B). 

[4] Objector agreeing to compromise can subsequen- 
tly resile from it and insist upon the trial of the issue 
whether the will was duly executed. (Voi 3) 1916 Pat 
82 (83) : 1 Pat L Jour 377 (D B), 

[5] See also under S 283. 

8. Costs, pleader’s fee, etc. — • [1] If application 
for probate is strongly opposed and petitioner is put 
to very heavy and needless expense, Court has ample 
power to award his costs as in a suit. (Voi 7) 1920 Pat 
(180) (180) (D B), 

[2j Contested application for probate — Taxation ol 
costs — Case has to be decided by R* 26, Chap. 21, 
General Rules (Civil) for subordinate Civil Courts — 
Rule 22 has no application— Chapter 16, R. 2, Ailaha- 
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Surrender of r-^oked p^o- When a grant of probate or letters of administration is 

bate or leUers o/ adDiinis- revoked or annulled under this Act, the person to whom the grant wm 
tration. made shall forthwith deliver up the probate or letters to the Court 

which made the grant. 

If such person wilfully and without reasonable cause omits so to deliver up the probate 
or letters, he shall be punishable with fine which may extend to one thousand rupees, or with 
imprisonment for a term which may extend to three months, or with both, 

[1865-- S. 333; Probate and Administration Act, 1831— S. 157; ibid , 1889— Ss. 10, 17.] 


297. Wlien a grant of probate or letters of administration is revoked, all payments hoioa fid& 
Payment to esecntor oc niade to any executor or administrator under such grant before the 
administrator before pro- revocation thereof shall, notwithstanding such revocation, be a legal 
bate or administration re- discharge to the person making the same; and the executor or adminis- 
trator who has acted under any such revoked grant may retain and 
reimburse himself in respect of any payments made by him which the person to whom probate 
or letters of administration may afterwards be granted might have lawfully made. 

[1865— S. 262; Probate and Administration Act, 1881— S. 84.] 


298. Notwithstanding anything hereinbefore contained, it shall, where the deceased was a 
Power to refuse letters of Muhammadan, Buddhist or exempted person, or a Hindu, Sikh or 
administration. ’ Jaina to whom section 57 does not apply, be in the discretion of the 
Court to make an order refusing, for reasons to be recorded by it in writing, to grant any appli- 
cation for letters of administration made under this Act. 

[Probate and Administration Act, 1881— S. 85.] 

299« Every order made by a District Judge by virtue of the powers hereby conferred upon 
Appeals from orders of him shall be Subject to appeal to the High Court in accordance with 
District Judge, the provisions of the Code of Civil Procedure, 1908, applicable to 

appeals. 

[1865—8. 263; Probata and Administration Act, 1881— S. 86.] 


Section 295 — Note 8 (contd,) 

bad High Court Rules, has also no application. (Vol 15) 

1928 All 51 (51, 62) : 50 Ail 238 (D B). 

[3] Full fee should be allowed where there are con- 
tentious proceedings. (Vol 17) 1980 Oudh 272 (274) (DB). 

[4] Contested probate proceedings — Letteis of ad- 
ministration and costs granted— Rupees 80 only could 
be allowed as pleader’s fee under Chap. 6, R, 42 (a), 
General Rules and Circular Orders of the Calcutta High 
Court— Chapter 6, E. 36 (a) has no application. (Vol 1) 
1914 Cal 523 (523, 524) ; 41 Cal 637 (D B). 

[5] Proceeding for revocation of probate is a miscel- 
laneous proceeding and cannot be regarded as a civil 
suit for awarding costs. The pleader’s fee in such pro- 
ceedings ought not to exceed Es. 80. (1900) 4 Cal W N 
600 (601, 602) (D B). 

9. Revocation proceedings. — [1] Application 
fox revocation is a suit under Ss. 268 and 295— Appli- 
cation for revoking grant dismissed on ground that ap- 
plicant had no locus standi — Decision amounts to 
decree and is appealable. (’04) 8 Cal W N 748 (749, 750) 
(D B). 

[2] See also under S. 263. 

Section 297 — Note 1 

[1] There is nothing in the Succession Act to suggest 
that grant either of probate or of letters of administra- 
tion becomes on revocation void ah imiio. Where, there- 
fore, after grant of probate administrator creates mort- 
gage, mortgage does not become invalid merely on 
account of subsequent revocation of probate by Court, 
(Vol 25) 1938 Rang 43 (43, 44) (DB). ((Vol 18) 1931 Rang 
15. FolD^^f oils) 1931 Bang 15 (18): 8 Rang 463 (DB). 

[2] Where a will has been declared to be a forgery 
and, therefore, void a6 any acts done by a person 
under any title created by that will must be held to be 
in Jlaw void. Under 8. 297, however, the executor or 
adwunlfitrator is entitled to reimburse himself out of the 
aieels ot the deceased testator, in respect of -payments 


made by him while acting under the revoked probate. 
(’02) 6 Cal W N 787 (791, 793) (D B). 

Section 298 — Note 1 

[1] Although it is within the discretion of the Coart 
to refuse to grant an application for letters of admini- 
stration, no such discretion is given in regard to an 
application for probate. (Vol 17) 1930 Sind 91 (93) (BB) 
^ (’98) 20 All 189 (191). 

[2] An application for letters of administration with the 
will annexed stands on the same footing as an applica- 
tion for probate and the Court is bound to grant the 
letters unless it finds that the will was not executed by 
the testator or that he was not of a disposing mind at 
the time of making it or that the will was not his own 
voluntary act. (Vol 5) 1918 Lah 121 (122). 

SECTION 299 — SYNOPSIS 

1. Order made by District Judge. 

2. Appeals to be in accordance with Civil P. C. 

3. Appealable orders. 

4. Non-appealable orders. 

5. Discretionary orders — High Court will not in- 
terfere. 

6. Parties. 

7. Appeal to Privy Council. 

8. Revision. 

9. Court -fee payable on appeals. 

1. Order made by District Judge.— [1] An cider 
by a senior Subordinate Judge invested with powers ol 
a District Judge for the grant of letters of administra- 
tion is covered by this section. (Vol 23) 1936 Lah 378 
(378). 

[2] Order passed by Subordinate Judge to whom pro- 
ceedings under this Act were transferred for disposal by 
the District Judge under powers vested in him under 
S. 23, Bengal, North Western Province and Assam 
Civil Courts Act — Appeal lies to the High Court and 
not the District Court. (Vol 20) 1933 Pat 276 (277) 
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Section 299 — Note 1 (contd.) 

[3] Kecorder of Baagoon is a District Judge within 
the meaning of the definition in the A.et, (’97) 24 Cal 
30 (32) (D B). 

2. Appeals to be in accordance with Civil P. C, 
— [1] Per Beachcroft J . — By virtue of S. 86 (Probate 
and Administration Act, 1881) all orders under Act 
made by District Judge are appealable and procedure 
provided by the G. P. C , for appeals applies to such 
appeals. (Yol 3) 1916 Cal 473 (475) (D B) -P (Yol 16) 
1929 Bang 109 (110) (D B). 

[2] An appeal against the order of District Judge 
lies only in cases m which an appeal is allowable under 
the Civil Procedure Code. (’94) 21 Cal 539 (540) (DB). 

[3] Order of District Judge gj anting or refusing to 
grant letters of administration with copy of will annexed 
is decree and is appealable. (’13) 35 All 443 (449) (DB). 

[4] Every order of a District Judge is appealable 
subject to the rules contained in the Code of Civil Pro- 
cedure applicable to appeals. One of such rules is that 
save as ctherwise expressly provided no appeal shall lie 
from any order. (’12) 39 Cal 563 (566) (D B). 

[5] Appeal under this section is subject to there being 
a right of appeal against an interlocutory order under 
Civil P. 0. (Yol 13) 1926 Cal ISO (180) (D B). 

[6] Order refusing letters of administration with copy 
of will annexed — Order passed in a contentious proceed- 
ings by a single Judge of the High Court : JSeld that 
according to the practice of the High Court it was an 
appeal from a decree. (’13) 35 All 448 (450) (DB). 

[7] Under the Code of Civil Procedure, a memo of 
appeal should be accompanied by the copy of the decree 
appealed against. Therefore an appeal under this section 
admitted without a copy of the decree, on the statement 
of the appellant made without enquiry that no decree 
was drawn up in the case while in fact a decree was in 
existence, is not an appeal which ought to be entertain- 
ed by the Court. (’12) 16 Gal L Jour 116 (118) 
(U B). 

3. Appealable orders. —[1] Every order made by a 
District Judge by virtue of powers conferred upon him 
by the Act is appealable. (Yol 29) 1942 Bom 276 (277) : 

I L R (1942) Bom 712 (D B). 

[2] Appeal is competent whether order was passed 
in an interlocutory proceeding or is a final order. (Yol 
17) 1930 Oudh 424 (425). (Order passed appointing a 
commissioner to check the accounts and inventory filed 
by executors under S. 317 on the application of widow 
of testator : Held that the order was appealable.) 

[3] An appeal lies from an order granting probate 
or letters of administration. (Yol 19) 1932 Cal 734 
(735) : 59 Cal 1308 (D B) ^ (Yol 17) 1930 Pat 354 
(355). 

[4] A conditional order for grant of probate is ap- 
pealable. (Yol 25) 1938 Lah 151 (152). (Grant made 
conditional upon the furnishing of security.) •$< (Yol 3) 
1916 Cal 290 (291) : 43 Cal 625 (D B). (Order refusing 
to issue probate till a sum of money, not legitimately 
leviable, is paid as succession duty is appealable ) 

[5] Order calling upon the executor to furnish fresh 
security is appealable. (Yol 27) 1940 Lah 38 (38): I LR 
(1939) Lah 424. 

[6] Per Chatter jee /.—Order permitting administra- 
tor to sell property in the presence of party objecting to 
sale is appealable. (Yol 3) 1916 Cal 473 (474) (D B). 
(Order is analogous to a decree.) ^ (Yol 11) 1924 Rang 
237 (239) ; 2 Rang 117 (D B). 

[7] An order admitting a person as caveator is ap- 
pealable. (’90) 17 Cal 48 (51) (D B). 

[8] Appeal from an order dishiissing an application 
to set aside an order of dismissal m default of an appli- 
cation for probate lies. (Yol 23) 1936 Lah 712 (713). 
(Order 9, R. 9, Civil P, 0., applies to proceedings in 


probate (Yol 23) 1936 Lah S03 (864) (D £). {Order f 
R 9, Civil P. C., applies to probate proceedings ) 

4. Non- appealable orders — [1] An order by n 
District Judge bolding that the objector to the grant ol 
a probate of a will baa no locus stands to objpct ana 
that the applicant is entitled to probate on proof ol tar 
will in common form is not o* en to appeal (Vol 7) 1920 
Cal 459 (460) (D B) ^ lYol 1) 1914 Cal 259 (259) (D E) 

[2] An order that a certain person has locm stands 
to oppose the application for letters of administration 
with the will annexed is not appealable. (Ycl IS) 1926 
Cal 180 (180) (D B). 

[3] Order refusing to make a person a party defen- 
dant in an application for grant of probate : Edd tha"^ 
no appeal lay against the order. (’94) 21 Cal 539 (54 J) 
(D B) ^ (’86) 13 Cal 100 (101) (D B). (Application izi 
being made party to a pending suit relating to the estate 
of applicant’s deceased father — Order refusing applies 
tion on the ground that at that stage its was not clcai 
whether the applicant was a necessary party : Eeh 
that the order was not appealable.) 

[4] Order refusing to add applicants as party defen- 
dants to suit on the ground that their rights and intei* 
ests could not be dealt with in the suit and that if they 
were made defendants there might he a misjoinder ci 
parties : Held no appeal lay against the order„ (’78-80) 
2 All 904 (904) (D B). 

[5] No appeal lies against an order requiring security 
from the petitioner for probate. (Voi 16) 1929 Cal 730 
(734) (D Bh 

[6] District Judge exercising his discretion under 
S.271 merely decides to proceed with the application 
and makes no order. Therefore no appeal lies againsi; 
such decision, (Yol 29) 1942 Bom 276 (277) ; I L R 
(1942) Bom 712 (D B) ^ (Vol 19) 1932 All 379 {38L 
(D B). (District Judge deciding to hear the application 
for letters of administration after turning down objec- 
tor’s motion for refusal of the application and exercise 
of his discretionary power to return it for presentation 
to proper Court ; Held that he did not make any order 
by virtue of his powers under S. 271, which would 
amount to a final order implying an adjudication on 
the rights of the parties er a direction to be carried ert 
by them and therefore no appeal lay ) 

[7] No appeal lies against an order assigning an ad • 
ministration bond. (’12) 39 Oal 563 (566) (D B). 

[But see (Yol 23). 1936 Lab 684 (684). (Order in 
some respects similar to one under S. 145, Civil F. C, 
and is appealable.)] 

[8] No appeal lies against an order passed by a single 
Judge of High Court on an application under S. 302. 
(Yol 32) 1945 Oudh 54 (55) (D B). 

5. Discretionary orders — High Court will not 
interfere. — [1] High Court will not interfere with dis- 
cretion exercised by the lower Court in granting letters 
of administration unless it is satisfied that that discre- 
tion was unreasonably exercised. (Vol 13) 1926 Pat 3a6 
(357) (DB). 

6. Parties. ~ [1] A person who was net allowed 
to contest the grant of probate or letters of administra- 
tion on the ground that he bad no locus standi is 
competent to appeal. (Vol 19) 1932 Cal 734 (735) : 59 
Cal 1308 (DB). 

[2] G legatee and executrix under codicil revoking a 
previous will applying for probate of codicil — Court 
■finding that codicil was not genuine granting probate of 
— Pending her appeal, G making gift of a legacy she 
was to receive under the codicil to D and others — On 
O’s death, the donees D and others were entitled to be 
substituted in place of G in the appeal, (Vol 19) 1962 
Cal 206 (207) (DB). 

7. Appeal to Privy Council. — [1] According to 
the Code of Civil Procedure the Recorder of Rangoon « 
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Concurrent inris- 300. (l) The High Gourii shall have concurrent jurisdicfeion with the 
a-cUon of High District Judge in the exercise cf all the powers hereby conferred upon tha 
District Judge, 

Except in eases to which section 57 applies, no High Court, in exercise of tha concarranfc 
jurisdiction hereby conferred over any local area beyond the limits of the towns of Oalcutta, 
Madras and Bombay shall, where the deceased is a Hindu, Muhammadan, 

Buddhist. Sikh or Jaiaa or an exempted person, receive applications for probate or letters of 
adraioistratioa until the ^LProvinciai Goveranieat] has, by a notification in the *^[OSiciai 
Gazette], authorised it so to do, 

{■]865— S 264; Probate and Administration Act, 1881— Ss. 2, 87; Devolution Act, 1920—B<, 2 and Seh. I,] 

[a] The words “and the province of Burma” were repealed by the A« 0, 

[b] Sub^h'uted by A. 0. for “Local Government.” 

[c] Substituted by A. 0. for ‘ local official Gazette.” 

301. The High Court may, on application made to it, suspend, remove or discharge any 
Bemoval of executor private executor or administrator and provide for the succession of another 


or administrator and person to the office of any 
provision for successor. office, 'and the vesting 

the estate. 

[1865 — S. 264A; Probate and Administration Act, 
Sch. I.] 

Section 299 — Note 7 (contd.) 
included within the meaning of the term High Court 
and an appeal from his order refusing probate lies to 
the Privy Gounoii and not to tha Rangoon High Court. 
(’87) 24 Cal 30 (32) (DB). 

8, Revision. — [1] An order passed 'without 
following the procedure indicated by S. 3 of the Act of 
1841 (S. 193 ot this Act) is one passed illegally and with 
material irregularity in the exercise of jurisdiction 
vested in the Judge and therefore could be interfered 
with in revision. I’lO) 11 Cal L Jour 621 (523) (DB), 

[2] SemhU — Where a probata is granted to a party 
no revision lies to the High Court. (Yol 17) 1930 Pat 
354 (355). 

[3] An order ref using right to oppose grant of probate 
on ground of absence of interest can be revised by the 
High Court on an application under S. 115, Civil P, G. 
(Yol 7) 1920 Gal 459 (460) (DB) ^ (’94) 21 Cal 539 
(542) (DB). (Application for probate— Widow of deceased 
colluding with petitioner withdrawing opposition — 
Daughter applying to be made party defendant — 
Daughter refused to be added and case heard as un- 
opposed case — Contention that daughter had no such 
interest in the estate as would entitle her to be heard in 
lihe proceedings : Held that there were grounds for 
interfering in revision and that the Court acted 
illegally and with material irregularity in refusing to 
bear the daughter in the circumstances of the case.) 

[4] An administration bond enures for the benefit of 
the District Judge who can assign it on conditions. 
But he cannot re- assign the bond while the first assign- 
ment is in force unless there is a condition that the 
assignment should be vo d if the assignee failed to 
comply with the requirements. Therefore where the 
Judge re*as3igns the bond in tha absence of such condi- 
tions tbe order is one without jurisdiction and can be 
revised by the High Court. (’12) 39 Gal 663 (566, 567) 
(DB), 

[5] Order passed by single Judge of H>gh Court in 
an application made under S. 302 — No revision lies as 
such Judge is not subordinate to High Court. (Yol 32) 
1945 Oudh 54 (55). 

9. Court-fee payable on appeals. — [1] Order 
refusing letters of administration with will annexed 
passed % a single Judge of tbe High Court — Appeal 
treated as fir^t appeal from a decree and held that 
courtrfee of Es. 10 was payable under Art. 17, cl. 6, 
Bdh. of the Court-fees Act. (*1S) 36 All 448 (450). 


such executor or administrator who may cease to 
; in such successor of any property belonging to 

1881 — S. 87A; Repealing and Amending Act, 1919 — 
Section 300 — Note 1 

[1] Tbe expression ‘High Court* in S. 300 is not con- 
fined to the appellate side alone. Therefore tbe original 
sffie of the High Court can exercise jurisdict'on under 
S. 300 (Yol 27) 1940 Cal 264 (265) ; ILR (1940) 1 Cal 
79 (DBK 

[2] High Court having no original jurisdiction cannot 
grant a succession certificate. (Yol 21) 1934 All 958 
(958) : 57 All 302 (DB). 

[3] High Court to which a guarantee is given by 
surety has power to exonerate him from future trans- 
actions if satisfied that there is ground for it after 
nroviding safeguards for the heirs of the deceased. (Yol 
i9) 1932 Ail 262 (262) ; 54 All 293 (DB). 

Section 301 — Note 1 

[1] Will creating trust wrongly describing trustees as 
executors — 'Suit to remove such persons does not lie 
under this section. (Suit lies under S. 92, Civil P, 0.) 
(Yol 25) 1938 All 197 (198). 

[2] Tha power to remove an executor and to provide 
for a successor is one conferred on the High Court alone 
and such relief cannot be sought by regular suit. (Yol 
22) 1935 Lab 406 (408) : 16 Lab 975 (DB). (Such suits 
will not lie under S. 9 of the Civil P. OJ 

[3] If the removal of an executor is sought and not 
an indirect restraint on him by merely getting Receiver 
appointed, the only remedy that is open is under this 
section (Yol 14) 1927 Mad 994(995): 50 Mad 956 (DB). 

[4] Where an application is made for removal of 
executor under this section the dispute relates to a 
matter of testamentary s accession of an original nature 
and the application should be presented to that depart- 
ment which exercises original testamentary jurisdiction, 
(Yol 27) 1940 Oal 264 (265) : ILR (1940) I Cal 79. 

[5] The High Court has power to discharge an exe- 
cutor on his own application provided that he makes 
out a.case lor the discharge. ('05)29 Bom 188 (190), 
(Executor applying for discharge old and shattered 
in health — Disagreement between the executor and co- 
executrix — Estate not requiring anything to be done *, 
Held that a proper case for discharge was made.) 

• [6] The use of tha word “may” in this section shows 
merely that a proper case must be made out though 
the section does not |;ry to exhaust tbe kinds of charges 
that may be brought against an' executor or other cir- 
cumstances that ought to be made out before his 
removal can be obtained. (Yol 14) 1927 Mad 994 (395) ; 
60 Mad 956 (DB). 
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S02. Where probate or letters of administration in respect of any estate has or have been 
Directions to execu- granted under this Act, the High Court may, on application made to it, give 
tor or administrator. to the executor or administrator any general or special directions in regard to 
ihe estate or in regard to the administration thereof. 

[1S65 — S. 264B; Probate and Administration Act, 1881 — S. STB; Repealing and Amending Act, 1919 — 
Sch. L] 


CHAPTER V. 


Op Executors op their own Wrong. 

303. A person who intermeddles with the estate of the deceased, or does any other act which 
Executor of his belongs to the office of executor, while there is no rightful executor or administ- 
own wrong. rator in existence, thereby makes himself an executor of his own wrong. 

Exceptions. — (1) Intermeddling with the goods of the deceased for the purpose of preserving 
them or providing for his funeral or for the immediate necessities of his family or property, does 
not make an executor of his own wrong. 


Section 301 — Note 1 (contd.) 

[7] A Court may not dismiss a petition under this 
section without any kind of enquiry into the allegations 
made. (Vol 14) 1927 Mad 994 (995) : 50 Mad 956 (DB). 

Section 302 — Note 1 

[1] Court exercising junadiction under this section 
acts in pursuance of testamentary and intestate juris- 
diction With which it ig vested under Cl. 34, Letters 
Patent and not of its ordinary original jurisdiction. 
(Vol 17) 1930 Gal 258 (261). 

[2] Oases dealing with S. 43 of Trustees’ and Mort- 
gagees’ Powers Act have no application to proceedings 
under this section. (Vol 15> 1928 Mad 356 (358) : 51 
Mad 849. 

[3] Deceased appointing G as executor of his property 
and guardian of his minor son — G realising large sums 
of money and paying into his own banking account — G 
not keeping proper accounts and not filing inventory in 
Court but giving false explanation— Minor’s mainten- 
ance and education made difficult — Application by one 

under Ss. 301, 302 and 317 — Contention that the 
Court had no jurisdiction to entertain it as the executor 
had paid oS the debts and expenses and therefore had 
become functus officio — Held that he continued to be 
the executor till he handed over the money to the 
minor and therefore the Court properly entertained 
'the application and passed orders. (Vol 26) 1939 Lab 
463 (465) (DB). 

[4] High Court can, under S. 302, order any monies 
in hands of administrator to be deposited with Registrar 
of Court. (Vol 32) 1945 Oudh 82 (83) (DB). 

[5] Application to recover annuity payable under 
will is maintainable. (Vol 27) 1940 Pat 254 (254, 255). 

[6] Will making specific bequests and providing that 
residue should be divided among certain persons in par- 
ticular proportion — Administrator-General appointed 
executor — Caveat entered into by a party and the 
matter treated as contentious suit — Withdrawal of 
caveat on compromise between parties other than 
Administrator-General — Application on the death of 
a legatee by a person entitled to succeed him for direc- 
tion to executor to pay legatee’s share to applicant — 
Held that Court could entertain the application under 
this section. (Vol 22) 1935 P C 203 (208) : 63 Ind App 
61 : 63 Cal 677 (P C). 

[7] Probate granted to executor— Simultaneous agree- 
ment recorded between beneficiaries to have properties 
disposed of by executor not in complete accordance with 
terms of will— Even though executor agrees to distribute 
according to the terms of the agreement be holds pro- 
^perty as executor and riot as trustee — Heir of residuary 
legatee who has not received share can invoke the aid 
of S. 104 by an application under this section — Such 
person need not be relegated to a suit. (Vol 20) 1933 
Ual 841 (843) : 80 Cal 1135. 


[8J When possession of certain properties is claimed 
by an applicant under S. 302 on the ground that the 
properties were surrendered to him, the question whether 
the surrender was valid and should be given eSect to 
cannot be properly dealt with in a proceeding under 
S. 302 for'the application is virtually a suit in ejectment. 
(Vol 27) 1940 Pat 191 (196). 

[9] The High Court has power under this section to 
give the directions which the Court of Chancery in 
England has. (Vol 15) 1928 Mad 356 (358) : 51 Mad 
849. 

[10] Under this section the High Court has got 
power to give to the executor or administrator any 
general or special directions in regard to the estate or 
Its administration. (Vol 15) 1928 Mad 356 (358) : 51 
Mad 849. 

[11] Though the High Court has jurisdiction to give 
directions it would refrain from doing so in cases where 
the matter has been properly litigated in civil Court 
and adjudicated upon. (Vol 15) 1928 Mad 356 (359) : 
51 Mad 849. 

[12] Any directions as regards the administration of 
the estate means such directions as the executor may 
seek in order to administer the estate properly. The 
section gives ample power to settle questions arising 
between the executor and the legatees themselves and 
also a power to construe the will whenever the Court is 
asked to do so. (Vol 15) 1928 Mad 356 (358) : 51 Mad 
849. 

[But see (Vol 15) 1928 Pat 348 (349) : 7 Pat 396. 
(Probate Court cannot construe will.)] 

[13] Power of giving directions for summary disposal 
of disputes is vested in High Court, but exercise of 
power IS discretionary. If matter is complicated proper 
remedy for person seeking relief is to bring suit. (%1 
21) 1934 Lah 120 (121). 

[14] The Court under this section is not competent 
to determine any disputed question of title, its jurisdiction 
being confined to the issue of directions to the executor 
relating to the management of the estate. (Vol 17) 1930 
Cal 258 (261)'J<(Vol 27) 1940 Pat 194 (196). (Assuming 
it has powers it would act wisely in tbe exercise of its 
discretion by refusing to give directions in favour of any 
party who does not come before it with a clear title and 
where the title set up may be appropriately dealt with 
in a civil suit.) 

Section 303 — Note 1 

[1] Section 303 applies to Hindus as well. (Vol 16) 
1929 Sind 19 (22) (DB). 

[2] There is nothing repugnant in Hindu law in 
holding a stranger executor de son tort who takes pos- 
session of the assets of a deceased person and who 
deals with them in such a way as would make him 
liable as such according to English law. (’06) 10 Cal 
W N 566 (570)^(’90) 17 Cal 620 (630) (DB). (OhiUr,) 

981 & 982 A, M. 
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(S) Dealing in the ordinary course of business with goods of the deceased received fronor- 
another does not make an executor of his own wrong. 

Illustrations, 

(i) A uses or gives away or sells some of the goods of the deceased, or takes them to satisfy his own debt; 
or legacy or receives payment of the debts of the deceased. He is an executor of his own wrong. 

(ii) J, having been appointed agent by the deceased in his lifetime to collect his debts and sell his goodSj^ 
continues to do so after he has become aware of his death. He is an executor of his own wrong in respect of acts 
done after he has become aware of the death of the deceased. 

(ni) A sues as executor of the deceased, not being such. He is an executor of his own wrong. 

[1865-^S. 265.] 

30^9 When a person has so acted as to become an executor of bis own wrong, he is answer- 
Liability of executor able to the rightful executor or administrator, or to any creditor or legatee, 
of his own wrong. of the deceased, to the extent of the assets which may have come to his hand© 
after deducting payments made to the rightful executor or administrator, and payments made 
due course of administration. 

[1865 -.S. 266.] 


Section 303 — Note 1 {co7iid.) 

[3] Principle of executor of his own wrong— Applies 
even to wills not governed by Act. (Vol 13) 1926 Cal 1 
(50) (DB). 

[4] A person who unlawfully possesses himself of the 
assets of an intestate is an executor de son tort. (’73) 
16 E Q 534 (545), Coote v. Whittington. 

[5] A person who intermeddles with the estate of a 
deceased person is known as an executor de so« tort. 
(’81) 3 Mad 359 (863) (DB) (’99) App Cas 62 (69), 
The Newyorh Breweries Co. Ltd. v. The Attorney- 
General. (C an American citizen holding shares of a 
company registered in England with its head office at 
London — O’s executors obtaining probate of will in 
America but not taking probate or letters of adminis- 
tration in Englaud—Oompany, transferring C’s shares 
into the names of the executors and paying them the 
dividends and interest : Held that the company were 
executors de son tort and that they had yrima facie 
taken possession of and administered the property in 
question belonging to the deceased.) tj* (’08) 35 Cal 276 
(279) (SB), (An administrator yendente lite who inter- 
meddles with the estate after his appointment as such 
ceases is a quasi executor de son tort.) 

[6] Son obtaining probate of will of deceased mother 
— Money set apart by mother as due to another after 
obtaining letters of administration to the estate of her 
mother S— Money invested by son in Bank for interest; 
Held that the son was not an executor de son tort 
and that what he did was not wrong. (Vol 22) 1935 Cal 
511 (512) ; 62 Cal 120. 

[7] A very slight intermeddling with the estate of the 
deceased will make a person executor de son tort 
(Vol 13) 1926 Cal 1 (50) (DB)5'(’08) 32 Bom 364 (369). 

[8] A person whose hand is not the first to take the 
property of the deceased as where he relieved it from 
an executor or executor de son tort is not an executor 
de son tort unless he colluded with the executor or exe- 
cutor de son tort with the object of obtaining the pro- 
perty without consideration and defeating or hindering 
creditors. (’81) 3 Mad 359 (363) (DB). 

[9] If a person sets up in himself a colourable title to 
the goods of the deceased though he may not be able 
to make out his title completely he shall not be deemed 
an executor de son tort. But the claim must be bona 
fide. (Vol 22) 1935 Cal 1 (50) : 61 Cal 670 (DB). 

[10] The English rule of law that where there is a 
personal representative of right against whom the 
creditors can bring theii; actions an other person who 
intermeddles does not become an executor de son tort 
does not apply to a case where the estate is represented 
under the Hindu law hy the heir. Therefore where a 
party intermeddles with the estate of a Hindu the fact 
that there is a personal representative of the deceased 


does not make him any the less an executor de son iorto^ 
(’05) 28 Mad 351 (353) (DB). 

SECTION 304 — SYNOPSIS. 

1. Scope and applicability. 

2. Rights and liabilities of executor de son tort. 

3. Suit by administrators. 

4. Suit by creditors. 

1. Scope and applicability. — [1] Section 304* 
applies to the case of a Hindu as well. (Vol 16) 1929> 
Sind 19 (22) (DB). 

[2] The section is not exhaustive and does not deal 
with all the rights and liabilities of an executor de son- 
tort. (Vol 13) 1926 Cal 1 (52) (DB). 

[3] The section must be read with the proviso to 

S. 212 and a suit covered by this section would not be* 
barred by S. 212. (Vol 14) 1927 Bom 474 (475, 476) r 
51 Bom 771 (DBjiJ'lVol 27) 1940 Rang 178 (179, 180) : 
1940 Bang L R 485 (DB). (Suit by mortgagee to 
establish his right to recover his debt by sale of the- 
mortgaged property in possession of the executor de son 
tort is covered by S. 304.) 

2. Rights and liabilities of executor de soa 
tort. — [1] Under both Hindu law and English law 
those persons who take the property of the deceased 
person subject themselves to liability for the debts o£ 
the deceased. (’81) 3 Mad 359 (363) (DB). 

[2] The mere fact that a person did not profess to 
act as executor does not relieve him from the liability, 
(Vol 13) 1926 Cal 1 (51) (DB), 

[3] A. person whose hand was nob the first to take^ 
the property of the deceased as in the case of one who 
received it from an executor or executor de son tortf 
is not liable ag executor de son tort unless he had col- 
luded with such other persons with the object of obtain- 
ing the property without consideration and defeating or 
hindering creditors. (’81) 3 Mad 359 (363) (DB). 

[4] If a person claims a title not derived from the 
testator but a paramount title, he does not make him- 
self liable as executor de son tort. (Vol 13) 1926 Cal 
1 (51) (DB). 

[5] The liabilities of an executor de son tort continue 
only so long as he continues to intermeddle with th© 
estate of the deceased. (’09) 11 Bom. L R 1187 (1191). 

[6] Obi /er —Executor intermeddling with the estate 
of the deceased is liable to account. (Vol 11) 1924 Cal 
864 (867) ; 51 Cal 745 (DB). 

[7] " Executor de son tort is liable to account to* 
administrator for the rents and profits of the estate of 
the deceased for a period of 12 years before suit, 
(Vol 16) 1929 Lah 753 (756, 758) : 11 Lab 325 (DB), 

[8] Payments of valid debts of the deceased made 
proportionately to the assets available are payments* 
“made in due course of administration”. But where 
certain creditors are paid more thau the rateable share 
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CHAPTER VI. 

Of The Powers op an Executor or Administratob. 

In respect of causes of 305. An executor or administrator has the same power to sue in res- 

action surviving deceased pect of all Causes of action that survive the deceased, and may exercise the 
and debts due at death. game power for the recovery of debts as the deceased had when living. 

[ 1365 — s, 267; Probate and Administration Act, 1881 — S. 88.] 

306. All demands whatsoever and all rights to prosecute or defend any action or special 
Demands and rights of proceeding existing in favour of or against a person at the time of his de- 
ceased ^Lrvive^To^^ and Survive to and against his executors or administrators; except causes 

against executor oradmi- action for defamation, assault, as defined in the Indian Penal Code, or 
nistrator. other personal injuries not causing the death of the party; and except* also 


Section 304~Note 2 (contd.) 

due to them having regard to the claims of other credi- 
tors who are not paid at all, the payments are not in 
the due course of administration and the executors de 
son tort are liable to be required to refund the excess 
after deducting payments made to the rightful executor 
or administrator and payments made in due course of 
administration. (Vol 26) 1939 Mad 662 (663). 

[9] Where the person who has taken possession of 
the estate under the hona fide belief that he has a 
right thereto, and paid ofi a decree debt due by the 
deceased which therefore is neither a voluntary nor an 
unnecessary payment, he is entitled to recover it from 
the person who subsequently deprives him of the estate 
by establishing her right to it as heir of the deceased. 
(’84) 7 Mad 586 (587) (DB). 

[10] An executor de son tort does not come within 
the purview of S. 10 of the Limitation Act as that sec- 
tion has no application to such trusts as the law implies 
merely from the existence of particular facts or fidu- 
ciary relations. (Yol 16) 1929 Lah 753 (767) : 11 Lah 
325 (DB), 

3. Suit by administrators. — [1] Suit by administra- 
tor for account for mesne profits against the heir of 
deceased who acted as executor de son -Other 
heirs though not necessary parties are parties — Court 
can implead them with the consent of parties even 
while the suit is before it as a result of remand by the 
High Court. (Vol, 16) 1929 Lah. 753 (759): 11 Lah. 
325 (DB). 

[2] Suit by an administrator of an intestate person 
against an executor de son tort is governed by Art. 123 
of the Limitation Act. (Vol. 16) 1929 Lah. 753 (758): 
11 Lah. 325 (DB). 

4. Suit by creditors— [1] The creditors can sue the 
executor de son tort as representing the estate of the 
deceased for the debt due and are not compelled to ask 
for administration only. (1905) 28 Mad. 351 (364) (DB). 

[2] Rateable distribution of assets by executor de son 
tort among creditors of deceased — One of the creditors 
omitted therefrom — The creditor so omitted is entitled 
to a rateable share in those assets proportionate to hia 
debt in comparison with the debts of the other credi- 
tors. (Vol. 26) 1939 Mad. 662 (663). 

[3] Under the Hindu and English law, persons who 
take the property of the deceased persons subject them- 
selves to the liability for the debts of the deceased debtor 
and an administrator •pendente lite who continues to 
hold and deal with the property after his appointment 
had ceased can be sued by creditors of the deceased. 
(1908) 35 Cal. 276 (279, 280) (SB). [Affirming (1906) 
10 Gal. W N. 666]. 

[4] A creditor of the deceased can expect payment of 
the debt due to him only from the person who has recei- 
ved the property of the deceased by descent or, where the 
deceased has left a will, from the exeoutor or from the 
person who has taken out letters of administration. The 
only way by which he can recognize such a person is 


by the fact of such person dealing with the property of 
the deceased. He may sue such person on the fact 
of that possession only without going to the root of the 
authority under which the possession is had. It is 
then for the person who is sued to prove that he holds 
no such character of executor and that he has the pro- 
perty by some other title. Otherwise he will be held 
liable in the same way and to the same extent to 
discharge the“ creditor’s claim as if he was actually 
clothed with one of the character of an executor, admi- 
nistrator or a person who received the property by 
descent. (1906) 10 Cal. W. N. 666 (569). 

[5] An executor de son tort sued as such cannot 
plead plene administramt by having in evidence or by 
specially pleading a retainer for his own debts. (’05) 28 
Mad. 351 (354) (DB). (A paying debt due by B the 
deceased and removing the goods belonging to B from 
his shop — Held that A by paying B’s debt became 
a creditor of the estate). 

[6] That the heir to the estate assented to the exe- 
cutor de son paying himself out of the estate cannot 
be a valid defence in a suit by creditors of the deceased 
against the executor de son tort, (1905) 28 Mad. 351 
(354) (DB). 

Section 305— Note 1. 

[1] Section 305 puts the executor in the same posi- 
tion as®the deceased would have been in with regard to 
any causes of action which survive the deceased. 
(Vol. 33) 1946 Cal. 299 (302). 

[2] A cause of action is every fact which it would be 
necessary for the plaintiff to prove if traversed in order 
to support his right to the judgment of the Court. It 
does not comprise every piece of evidence which is 
necessary to prove each fact but every fact which is 
necessary to be proved. (1896) 18 All. 131 (137) 
(DB) 5'(1888) 22 Q. B. D. 128 (131), Bead v. Brown, 

[3] Cause of action means the whole cause of action 
and would include every fact essential to the main- 
tenance of the action. Each of these facts separately is 
but a part of the cause of action. (1866-68) 3 Mad. 
H. 0. R. 384 (390) (DB). 

[4] A cause of action has no relation whatever to the 
defence which may be set up nor does it depend upon 
the character of the relief prayed for by the plaintiff. It 
refers entirely to the grounds set forth in the plaint as 
the cause of action or in other words, the media upon 
which the plaintiff asks the Court to arrive at a conclu- 
sion in his favour. (1889) 16 Cal, 98 (102): 15 Ind. 
Appt. 156 (P. G.) 

[5] Institution of suits by executor or administrator 
without probate or letters of administration— See notes 
under S. 214, 

SECTION 306— SYNOPSIS. 

1. Scope and applicability. 

2. Personal injuries. 

3. Cases where rights of the deceased survive* 

4. Cases where rights of the deceased abate, 

5. Powers of executors and administrators. 
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cases where, after the death of the party, the relief sought could not be enjoyed or granting it 
would be nugatory‘s. 

Illustrations, 

(i) A collision takes place on a railway in consequence of some neglect or default of an official, and a pas- 
senger IS severely burt, but not so as to cause death. He afterwards dies without having brought any action. The 
cause of action does not survive. 

) A sues for divorce. A dies. The cause of action does not survive to his representative. 

[1865— S 268, Probate and Administration Act, 1881— S. 89.] 

[a] Section 102 of the Motor Vehicles Act, 1939 (IV of 1939) is as follows: —“Notwithstanding anything con- 
tained m S. 306 of the Indian Succession Act 1925, the death of a person in whose favour a oertidcate of insur- 
ance had been issued, if it occurs after the happening of an event which has given rise to a claim under the pro- 
visions of this Chapter, shall not be a bar to the survival of any cause of action arising out of the said event 


against his estate or against the insurer.” 

Section 306 (contdj 

6. Institution of suits by executors and adminis- 

trators. 

7. Death of executor pending appeal. 

8. Validity of decree where executor was. not a 

party. 

1. Scope and applicability,— [1] Section 306 has no 
application to criminal prosecution. (Vol. 28) 1941 Bang. 
202 (204): 1941 Rang. L. B. 224; 42 Cr. L. J. 801. 
^(Vol. 11) 1924 Lah. 72 (72): 4 Lab. 7: 24 Cr. L. J. 
29 (DB). •5<(Vol. 8) 1921 Mad. 278 (278, 279); 44 Mad. 
417; 23 Cr. L. Jour 117 (DB.) (The section has refer- 
ence to civil actions only. The word “prosecute” in the 
section implies no connection with criminal proceedings 
but is used in the same sense as in Ss. 14 and 16 of the 
Limitation Act.)'5'(VoL 9) 1922 Lah, 227 (228) : 2 Lah. 
27 : 22 Cr. L. Jour 166 (DB). (Proceedings once initia- 
ted do not abate on the death of the complainant or 
the person injured). 

[2] Section 306 applies not only to actions or suits 
but also to special proceedings, and the term “special 
proceeding” in S. 306, is wide enough to cover sum- 
mary proceeding under S. 235, Companies Act. (Vol. 26) 
1939 All. 1 (3): L L. B. (1939) All, 6. 

[3] Section 306 only applies where the law is silent 
as to whether a right to sue or continue proceedings 
survives against the legal representative of deceased 
man. (Vol. 26) 1939 All. 1 (4): 1. L. B. (1939) All. 6. 

[4] Section 306 is a part of fasciculus of sections 
dealing with the powers of executors and adminis- 
trators and is to be construed within the limits of that 
context. (Yol. 33) 1946 Cal. 299 (302). 

[5-6] The object of the section is to protect suits for 
wrongs done to the property of a deceased person but 
it does not extend that protection to compensation for 
personal injury, the right to which dies with the death 
of the person injured. (Vol. 13) 1926 All. 610 (612): 48 
All. 630 (DB) »aE'(Vol. 7) 1920 Pat. 841 (842); 4 Pat. 
L, Jour 676 (DB). (Personal injuries not causing death 
excluded from operation of the section.) 

[7] In India doctrine of actio personalis moriiur 
cum persona does not form part of law, (Vol. 14) 1927 
Cal 277 (278); 53 Cal. 987 {DB)„ 

[8] Section 306 expresses a qualification of the rule 
actio personalis montur cum persona to the extent 
that it indicates that among causes of action which 
survive are included some actions of a personal nature j 
that is, personal actions other than those expressly exclu- 
ded by the section itself, (Vol S3) 1946 Cal 299 (302). 

[9] The section which governs Englishman as well as 
various peoples of this country makes a large innova- 
tion upon the personal law of Englishmen as expres- 
sed in the maxim actio personalis mo ritur cum persona 
as well as necessarily upon the personal law of Maho- 
medans and Hindus, Therefore,' its operation must be 
strictly confined to the persons named in it and cannot 
be extended to include hairs and representatives who are 
neither executors nor administrators within the clear 


definition of those terms contained in the Act. (1912) 
36 Bom. 144 (145, 146) (DB). 

[10] Cause of action under S. 306 survives against 
executors and administrators but not against heirs. 
(Vol. 23) 1936 Rang. 17 (25); 13 Bang. 385. (Heirs are 
not included in definition of either terms) »2<(Vol. 26) 
1939 All 1 (3): I. L. R (1939) All 6. (Words “executor 
or administrator” m section mean persons who are 
appointed by Court to administer estate of deceased 
person in absence of will or persons nominated by 
testator in his will to administer his estate, and these 
words are not so wide as to include or embrace 
heirs representing estate). 

[11] The scheme of the section is to divide personal 
injuries into two classes, those causing death and those 
not causing death, making a separate provision for each 
class. The two personal injuries named assault and de- 
famation are given as illustrative examples of injuries 
that appertain to the body and of those that do not so 
appertain. {Vol 5) 1915 Mad. 1100 (1103) (DB). 

[12] General rule as laid down in S. 306, is that 
right to prosecute action survives. It is for person 
claiming exemption from this rule to show that his case 
falls within exception. (Vol 23) 1936 Lah. 271 (273)(DB). 

2. “Personal injuries”.— [1] Words ‘personal inju- 
ries’ mean “physical”, “corporal” or ‘‘bodily injuries”, 
injuries to “person” as opposed to injuries to property 
or reputation. (Vol. 23) 1936 Bang. 17 (19): 13 Rang 
385 6&(Vol 22) 1935 All 995 (1001); 58 All. 342 (DB). 
*J«(Vol 23) 1986 Rang 17 (19); 13 Bang 386 •J»(Vol. 8) 
1^1 Mad. 1 (7): 44 Mad. 357 (EB). (“Personal injuries” 
means wrongs to person which do not necessarily causa 
damage to the estate of the person wronged.) 

[2] The word “personal” cannot be restricted merely 
to physical injuries to the person but mean all personal 
injuries commonly accepted as such. (Yol. 18) 1931 
Nag. 9 (10): 27 Nag. L. R. 237. 

[2al (Vol 22) 1935 Lah. 705 (708) (DB). (The expres- 
sion “personal injury” in S. 306 does not include injuries 
of all descriptions caused by tortious act and is restric- 
ted to bodily injuries.) 

[3] The words “other personal injuries” refer to 
bodily injuries and also to injuries like defamation or 
malicious prosecution. (Yol. 5) 1918 Mad. 1100 (1103) 
(DB). 

[4] “Personal injuries not causing death of the 
party” are not ejusdem generis with defamation. It is 
hardly reasonable to say that defamation is “personal 
inj-ury not causing death”. Reason why defamation 
also is specifically mentioned among exceptions is, 
because defamation has always been regarded as reac- 
ting upon injured party in special way, mental distress 
that is caused by it being akin, if it does not actually 
amount to physical injury, (Vol. 23) 1936 Bang. 17 
(20): 13 Rang, 385. 

[5] Malicious 'prosecution is a personal injury within 
the meaning of S. 306. (Vol, 18) 1931 Nag, 9 (10): 27 
Nag. L. B. 237. 




[ S 306 N 2-8 ] 


[TtlE INDIAN] SUCCESSION ACT, 1925 


7845 


Section 306 — Note 2 ( contd.) 

[6] The right of pre-emption is personal in the sense 
that it cannot form the subject-matter of a voluntary 
transfer. When described as personal in that sense only, 
its attribute of hentability by reason of its being atta- 
ched to or inherent in land is not taken away. 
(Vol. 33) 1946 Pesb. 9 (11) (DB). 

3. Cases where the rights of the deceased survive. 

[1] Although no action for a tort could be revived or 
commenced against the representatives of the person 
who committed it, yet the ease is different where the 
act is not a mere tort but is a breach of a quasi contract 
where the claim is founded on breach of a fiduciary 
relation or on failure to perform a duty. (U2) 16 Cal L 
Jour 2S2 (286, 287) (DB). (Defendant, legal representa- 
tive of person alleged to have been the agent of plain- 
tifi — Plaintifi’s suit for accounts — Contention by defen- 
dant that the cause of action did not survive against 
them — Heidi that though the suit was not properly 
framed yet the claim was maintainable for money mis- 
appropriated by the deceased and also for recovery of 
damages for the loss suffered by reason of the negli- 
gence or misconduct of the deceased provided it was 
proved that the deceased was the agent of the plaintiff.) 
^(Vol 23) 1938 Lah 26S (271) : 17 Lah 262 (DB). 
(Property belonging to another appropriated and added 
to bis estate"by the deceased — Eemedy can be pursued 
against his representatives ) ^ (Vol 33) 1946 Cal 123 
(124, 125) (DB). (Damages for conversion is a chose in 
action which survives to the legal representative of the 
deceased.) 

[2] The real effect of Ss. 305 and 306 is that whereas 

S. 305 puts the executor or administrator in the same 
position as the deceased would have been with regard 
to any causes of action which survive the deceased 
S. 306 makes clear what those causes of action are. 
The two sections read together indicate that causes of 
action affecting property do survive to persons other 
than the executor or administrator. (Vol 33) 1946 Cal 
299 (302) ^ (Vol 33) 1946 Pesh 9 (11) (DB). (Right of 
pre-emption accruing to person on basis of ownership 
of land pisses to hia heirs on his death along with 
land.j'f (Vol 4) 1917 Bom 276 (280) ; 41 Bom 636 (DB). 
(An administrator is entitled to continue a suit for 
pre-emption launched by the deceased though he 
would not be entitled to initiate a suit for pre-emption.) 

[3] Person promising to settle all his properties 
upon a boy if his parents would give the boy in adop- 
tion dying before he settled the properties on the 
adopted boy — Held that the equity to compel his heir 
and legal personal represen cative to specifically perform 
the contract survived him. (’78) 2 Bom 67 (71) (DB). 

[4] Cause of action in respect of injury to credit and 
reputation survives to the executors and administrators 
of the estate of the deceased. (Vol 23) 1936 Bang 17 
(20) : 13 Bang 385. 

[5] Bight to sue for damages for negligence survives 
against the representatives of the wrongdoer, (Vol 14) 
1927 Cal 277 (278) : 53 Cal 987 {DB)^(Vol 21) 1934 
Mad 507 (503) : 57 Mad 951 (DB), (Suit for damages 
for negligently causing death — Death of defendant— 
Cause of action survives against defendant’s heirs 
under S. 306 ) 

[6] Criminal prosecution under S. 323, Penal Code 
does not abate by reason of death of the person injured. 
(Vol 8) 1921 Mad 278 (278) : 44 Mad 417 : 23 Cri L 
Jour 117 (DB), 

[7] Death of the husband does not abate a criminal 
proceeding under S. 498, Penal Code. (Vol 11) 1924 
Lah 72 (73) : 4 Lah 7 ; 24 Cri L Jour 29 (DB). , 

[8] Where the deception was the direct cause of 
pecuniary loss to a company and no mental or physical 
Buffering was directly inflicted on any person the liabi- 


lity for loss survives to the executors and the estate of 
the person causing loss should pay damages just as he 
would have to pay had be been alive. (Vol 22) 1935 All 
995 (1001) : 58 All 342 (DB). 

4. Cases where the rights of the deceased abate^ 
— [1] Suit for personal injury abates on the death of 
the sufferer. (Vol 13) 1931 Nag 9 (10) : 27 Nag L B 
237. 

[2] Cause of action for malicious prosecution does 
not survive to the legal representatives of the deceased 
party. (Vol 7) 1920 Pat 841 (842) : 4 Pat L Jour 676 
(DB) •E(Vol 8) 1921 Mad 1 (8) : 44 Mad 357 (FB). (De- 
fendant in suit for malicious prosecution dying pending 
suit — The suit abates ) •S' (Vol 5) 1918 Mad 1100 (1103) 
(DB) (Cause of action for damages for wrongful search 
also will not lie ) ^ (Vol 13) 1926 All 610 (611) : 48 All 
630 (DB). (Right to sue for legal expenses or other 
losses caused by a malicious prosecution,) >£*(Vol 10) 
1923 Bom 408 (408, 409) : 47 Bom 716 (DB). (Suit to 
recover pecuniary loss caused by the defence in a 
malicious prosecution — Legal representatives cannot 
continue on the death of the per3on.)^(Vol 31) 1944 
Mad 405 (406). (Suit for expenses incurred in prosecut- 
ing defendants for defamation — Suit dismissed — Plain- 
tiff appellant dying pending appeal — • Cause of action 
held did not survive to his legal representatives.) 

[3] Suit for malicious prosecution partly decreed and 
partly dismissed — Appeal and cross* objections pre- 
ferred — Plaintiff dying pending appeal — Cross-objections 
abate but the appeal does not , (Yol 21) 1934 Nag 119 
(120, 121) : 80 Nag L R 186 (DB). 

[4] Proceedings under S. 235, Companies Act, being 
intended to be brought against director during bis 
lifetime and not against his legal representatives 
heirs, the right does not continue against his legal re- 
presentatives or heirs by reason of S. 306. (Vol 26) 1939 
Aill(4):ILR(1939) All 6. 

[5] Eight to sue for the specific performance of a 
contract does not survive to the representatives where 
any personal quality of such deceased party to the 
contract is a material ingredient in the contract. (’03) 
30 Cal 265 (275). 

[See however (’90) 17 Cal 115(121) (DB). {Obiter 
— A contract in favour of a person who has since died 
whose material elements consist in the considerations 
connected with the person with whom the contract is 
made would with all its benefit and. the right to sue on 
it would pass to the executors carrying on the same 
business.)] 

5. Powers of executors and administrators.— [1] 
Executors acting bona fide have power to settle claims 
in respect of the estate of their testator and this power 
cannot be disputed by the legatee. (Vol 1) 1914 Ah 15'? 
(157) : 36 All 217 (DB). 

[2] An administrator can terminate the leave and 
licence given by the deceased. (Vol 21) 1934 Rang 291 
(291, 292). (Person who occupied the premises with 
the leave and licence of the deceased must vacate it 
when demanded to do so by the administrator.) 

6. Institution of suits by executors or adminis- 
trators. — [1] An executor has the authority to insti- 
tute an action before he proves will. But an adminis- 
trator cannot do so till ha obtains the letters of 
administration. (Vol 3) 1916 P C 202 (204) : 43 Ind 
App 113 (P C). 

[2] See also Notes under S. 214. 

7. Death of executor pending appeal. — [1] Exe- 
cutor and legatee plaintiffs —Executor dying — His legal 
representative not brought on record — Appeal abates 
against executor while it survives against the legatee. 
(Vol 17) 1930 Lah 138 (138) (DB). 

8. Validity of decree where executor was not a 
party.— -[1] Decree against a legal representative with- 
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807. (1) Subject to the proviaiona of sub-section (2), an executor or administrator has power 
Power of exeoutororadminia- to dispose of the property of the deceased, vested in him under 

tratoE to dispose of property. Section 211, either wholly or in part, in such manner as he may 

think fit, 

Illustrations. 

(i) The deceased has made a specific bequest of part of his property. The executor, not having assented to 
the bequest, sells the subject of it. The sale is valid. 

(ii) The executor in the exercise of his discretion mortgages a part of the immoveable estate of the deceased* 
The mortgage is valid, 

(3) If the deceased was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person, the general power conferred by sub-section (l) shall be subject to the following restrictions 
and conditions* namely ; — 

(i) The power of an executor to dispose of immoveable property so vested in him is subject 

to any restriction which may be imposed in this behalf by the will appointing him, 
unless probate has been granted to him and the Court which granted the probate permits 
him by an order in writing, notwithstanding the restriction, to dispose of any immoveable 
property specified in the order in a manner permitted by the order. 

(ii) An administrator may not, without the previous permission of the Court by which the 

letters of administration were granted, — 

(n) mortgage, charge or transfer by sale, gift, exchange or otherwise any immoveable 
property for the time being vested in him under section 211, or 
(h) lease any such property for a term exceeding five years. 

(iii) A disposal of property by an executor or administrator in contravention of clause (i) or 
clause (ii), as the case may be, is voidable at the instance of any other person interested 
in the property. 

(8) Before any probate or letters of administration is or are granted in such a case, there 
shall be endorsed thereon or annexed thereto a copy of sub- section (1) and clauses (i) and (iii) of 
^ub-aection (2) or of sub-section (l) and clauses (ii) and (iii) of sub-section (2)^ as the case may be, 

(4) A probate or letters of administration shall not he rendered invalid by reason of the 
endorsement or annexure required by sub-section (3) not having been made thereon or attached 
thereto, nor shall the absence of such an endorsement or annexure authorise an executor or 
administrator to act otherwise than in accordance with the provisions of this section. 

[1865 — S. 269; Probate and Administration Act, 1881— S. 90; ihid^ 1889 — S. 14.] 


Section 306 — Note 8 ( contd^) 

out impleading the executor under the will of the 
deceased is invalid. (Vol 15) 1928 Kang 83 (84) : 5 
Kang 742. 

SECTION 307~SYNOPSIS. 

1. Executor or administrator may dispose of the 
property of the deceased. 

2. Executor or administrator carrying on the 
trade of the deceased. 

3, “In such manner as he may think fit^’, 

4. Mortgage. 

5. Sale, 

6. Lease, 

7. Compromise. 

8. Rights of alienees from executors or adminis- 
trators. 

9. Sub-section (2). 

10. Restrictions in will on powers of executor in 
respect of immovable property— Sub-s. (2)(i). 

11. Court’s power to remove restrictions. 

12. Restrictions on administrator — Court has 
power to direct— Sub-section 2 00* 

13. Sub-section (2) (ii) (a). 

14. Sub-section (2) (ii) (b). 

15. Sub-section (2) (iii). 

16, Appeal. 

1. Executor or administrator may dispose of the 
property of the deceased. — [1] Section 307 gives the 
executor powers at least as extensive as those of an 
executor in England before 1926. (Vol 20) 1933 Cal 
429 (4S2) ; 60 Cal 394. 


[2] The powers of an executor under a will are far 
wider than that of an administrator and he can do 
whatever is not expressly forbidden by the will. (Yol 3) 
1916 Low Bur 22 (23) (D B). 

[See however (Vol 6) 1919 Oudh 29 (29, 30). (Exe- 
cutor after probate is entitled to mortgage assets even 
if there is direction in will that he is not to sell or 
mortgage — He is entitled to renew mortgage created 
by testator.)] 

[3] An executor can act and exercise the powers 
given to him under the Act without obtaining probate. 
(1913) 36 Mad 675 (578) (D (Yol 9) 1922 Bom 392 
(395) : 47 Bom 231 (D B). (Can sell and convey with- 
out probate) ^ (Vol 11) 1924 Mad 67 (70) (D B). (Can 
deal with the property and give a perfectly good title 
though it may be that to complete that title a probate 
has to be taken out at a later date.) 

[4] The section applies to Hindu widows and a 
Hindu widow who is appointed an executrix is entitled 
to sell as executrix the property left by her husband if 
no restriction is imposed on her disposing powers by the 
will. (Yol 9) 1922 Bom 179 (182) : 46 Bom 162. 

[5] Where an executor deals with a property of the 
intestate he is presumed to deal with it as executor. (Yol 

' 15) 1928 Mad 817 {819)^<(Yol 9) 1922 Bom 179 (182): 46 
Bom 162. (Sale of part of husband’s estate by a Hindu 
widow who was the executrix under the will of her 
husband — Deed silent as to the capacity in which she 
made the sale but merely reciting all her capacities — 
Held that the sale was effected in her capacity as exe- 
cutrix.) 
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Section 307 — Note 1 (contd.) 

[6] The executor has power »to dispose of the pro- 
Berty for all purposes binding upon the estate. (Vol 17) 
1930 Mad 956 (959) (D B). 

[7] An executor or an administrator does not have 
an absolute power to dispose of the property of the 
deceased if it is not necessary for the purpose of the 
administration of the estate, (Vol 15) 1928 Cal 412 
(415) : 55 Gal 892 (D B). (Bona fide purchaser may be 
protected in certain cases where a transfer is not for 
ihat purpose.) 

[8] Unsecured debt incurred by administrator ac- 
companied by declaration that he is in possession as 
administrator — Reid that the transaction is not a 
disposal of property under the section. (1909) 12 Oudh 
Oas 414 (417) (D B). 

[9] Mahomedan heirs entitled to shares only in net 
assets remaining after payoaent of debts and funeral 
expenses — .Till net assets are realised executor is pnma 
facie entitled to exercise bis powers of disposition. 
<Vol 9) 1922 Bom 392 (395) : 47 Bom 231 (D B). 

[10] So long as a person entitled to the estate has 
■not taken it out of the possession of the executors they 
are entitled to continue in possession of the estate. 
(Vol 8) 1921 Gal 527 (528) : 48 Cal 1051 (D B). 

[11] Widow adopting son to testator under his 
authority — Adoption puts an end to executor’s power lof 
disposal — Adopted son dying few days after adoption 
makes no difference in this respect. (Vol 14) 1927 
Mad 782 (782, 783). 

[12] Section 307 onwards deal with powers of 
administrators as such and in no way govern the 
powers of persons with life or absolute estate. There- 
fore the daughter or the widow of the deceased as an 
administrator would be limited to the powers granted 
under the Act, but their powers as having absolute 
estate would be different. (Vol 25) 1938 Pat 301 (303) 
<DB). 

[See however (Vol 6) 1919 Cal 2 (4) (D B), (Powers 
of Hindu widow as administrator are same as those of 
any other administrator — Order of District Judge 
authorising sale by administrator not to be questioned 
in land acquisition proceedings).] 

[13] Administrator appointed to manage estate of 
deceased Mahomedan is the only person who can charge 
the estate so as to bind the heirs. But this cannot be 
done unless he complies with the provision of the sec- 
tion. (Vol 3) 1916 Low Bur 22 (24) (D B). 

[14] Any and every testamentary executor, in whom 
the property of the deceased testator have been legally 
vested by virtue of his probate, can devolve the pro- 
perty with all powers and duties relating to its manage- 
ment and administration on the Administrator - 
General under S. 31 of the Administrator-General’s 
Act provided the Administrator-General consents to 
ihe transfer, (1895) 22 Gal 788 (796) (D B). 

2. Executor or administrator carrying on trade 
of the deceased. — [1] An executor (unless expressly 
authorised by will) or an administrator! is not entitled 
io continue the business of the deceased except for the 
purposes of winding it up. If he does continue it for 
any other purpose he does so at his own risk, (Vol 29) 
1942 Bom 54 (56) (D B). 

[2] In India business left by deceased is a heritable 
asset which passes to his heirs, and in the case of a will 
4o the executor. As regards his £.duties in carrying on 
■that business, whether for winding it up or for handing 
it over to the heirs as a going concern there is no 
difference between him and executors in England. 
(Vol 5) 1918 Cal 688 (692) : 45 Cal 538 (© B). 

[3] An executor is not entitled to mortgage or charge 
4he general assets of the estate for the purposes of 
carrying on the testator’s business unless he is so 


authorised by the will. (Vol 26) 1939 Mad 922 (923) 

I L E (1940) Mad 211 (D B). 

[But see (Vol 5) 1918 Cal 688 (692) : 45 Gal 538 
(D B). (An executor may pledge any portion of his 
testator’s estate in order to raise money for the purpose 
of administration even when it is necessary to carry on 
a business left by the testatoi.)] 

[4] An executor carrying on the trade of his testator 
under a testamentary trust is entitled to use as a trader 
the trade assets of the testator. He does not violate his 
trust by carrying on the trade in conjunction with his 
co-executor who is not named as a trustee. (1910) 34 
Bom 209 (217) (D B). 

[5] Executor directed to carry on business of testator 
— Mortgage of immovable property for purpose of busi- 
ness is valid. (1935) 62 Cal 552 (567) (D B). 

[6] Testator among other things directing the exe- 
cutors to carry on his business of printing —Property 
consisting, among other properties, dwelling house and 
the premises where printing was carried on — Mortgage 
of these properties for the purpose of fulfilling a con- 
tract for printing -^Held that the executors in a ques- 
tion as between the estate and the mortgagees had the 
power to mortgage. (Vol 27) 1940 P C 30 (32) : I L R 
(1940) Kar (P C) 76 : 67 Ind App 102 (P C). 

[7] Where the will gives the executors powers to 
pledge “the credit” of the business for the purpose of 
carrying it on, it expressly limits their power of charge, 
for the purposes of the business, to the trade assets. 
Similarly, the clause authorising the executors to deal 
with “the various items” of his estate should not be 
read as enlarging the powers of the executors. (Vol 26) 
1939 Mad 922 (925) ; I L R (1940) Mad 211 (D B). 

3, “In such manner as he may think fit,” — [1] 
An executor although he has the power to dispose of 
the property of the deceased in such a manner as he 
thinks fit must be able to give reasons for doing so, 
(Vol 6) 1919 Cal 996 (997) (D B).^ 

4. Mortgage.— [1] An executor in India can bind 
the estate of the testator by creating a mortgage. (Vol 
13) 1926 Rang 10 (13) : 3 Rang 443 (D B). 

[2] Where under will continuance of executorship 
is doubtful, bona fide mortgage by executor assented 
to by legatees binds estate. (Vol 6) 1919 Gal 128 (129) 
(D B). 

[3] Power of sale given in a will includes power to 
mortgage unless will excludes it. (Vol 10) 1923 Mad 84 
(84) ; 45 Mad 867 (D B). 

[But see (Vol 6) 1919 Low Bur 116 (116, 117) : 10 
Law Bur Eul 1 (D B) (Will directing sale of property 
after testator's death to pay debts is a restriction on 
the power to mortgage it for payment of debts and if 
mortgaged the mortgage is voidable).] 

[4] An administrator cannot by merely incurring an 
unsecured debt under a pronote accompanied by a de- 
claration that he is in possession as administrator 
create any charge binding on the estate. (1909) 12 
Oudh Gas 414 (417) (D B). 

[5] Even if person has executed mortgage as ad- 
ministrator, it would have to be proved that mortgage 
was executed in due course of administration and alaa 
that he was entitled to mortgage general estate as 
distinct from business. (Vol 29) 1942 Bora 54 (55, 56) 
(D B). 

[6] If the beneficiaries were competent to assent and 
did so assent to a mortgage by the executor which was 
in contravention of the provision of the will, they 
would be estopped from questioning the effect of the 
mortgage to bind their interest in the estate. (1906) 3 
Cal L Jour 260 (273) (D B). 

5. Sale. — [1] Natural father of legatee who was 
also executor under will selling certain properties of 
the deceased — No directions in the will either extend- 
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Section 307 — Note 5 (contd.) 

ing or restricting the scope o£ the powers of executor — 
Jieldt that the only rules applicable to regulate his 
powers were the rules relating to the powers and duties 
of executors and administrators and the act of the exe- 
cutor in this case could not be considered as having 
heen in his capacity as the guardian of the legatee and 
therefore the sale was binding on the legatee. (1913) 36 
Mad 575 (576, 577) (DB). 

[2] An executor of a Hindu will who has not obtain- 
ed probate can clothe a vendee with full title. (Voi 13) 
1926 Mad 434 (446) : 49 Mad 261 (FB). 

6. Lease. — [1] An executor cannot grant a lease 
of the testator’s property fora term of ninety-nine years 
at a fixed rent with a condition in the agreement that 
the lessee will ha\e the option to purchase the whole 
or a portion of the property at any time during the 
period of lease for a sum of money stated therein in 
consideration of the improvements efiected by him. 
(■Vol 19) 1932 Bom 604 (606). 

7. Compromise. — [1] The executor of a will is 
competent to compromise a suit by agreeing the creation 
of a charge on the estate of the deceased for the main- 
tenance- of the deceased’s widow. (Yoi 20) 1933 Eat 306 
(418) : 12 Pat 359 (DB). 

[2] Executors acting hona fide have power to settle 
claims in respect of the estate of their testator. (Vol 1) 
1914 All 157 (157) : 36 All 217 (DB). (Power cannot be 
disputed by legatees.) 

8. Rights of alienees from executors or admi- 
nistrators. — [1] Outsiders who have to deal with the 
executor on the faith of the property being vested in 
him must be protected. Therefore while the property is 
vested in the executor even though it may be found 
afterwards to have been wrongly so vested, all acts of 
the executor in respect of the property where bona fide 
purchasers are concerned must be regarded as valid. 
(Vol 14) 1927 Bom 387 (392). 

[2] Mortgage by the residuary legatee of the same 
property subsequent to the sale of the same property by 
the executor under orders of Court does -not affect the 
right of the purchaser from the legatee. (Vol 12) 1925 
Cal 703 (704) (DB). 

[3] Sanction obtained by fraud and misrepresenta- 
tion — Purchasers with knowledge of the fraud get no 
title even though they were not privies to the fraud. (Vol 
6) 1919 Cal 730 (739, 740) (DB). 

[4] A transferee who deals with a transferor (who 

to be an executor) not as executor but as owner 
is not entitled to the protection available to transferees 
from executors acting q_ua executors. (Vol 20) 1933 Cal 
429 (432) : 60 Cal 394. 

[5] Even where the executor deals with the property 
for purposes not strictly binding upon the estate the 
alienation cannot be questioned so as to defeat an 
alienee who had no notice of the fact that the executor 
was using his power for purposes not binding upon the 
estate. (Vol 17) 1930 Mad 956 (959) (DB). 

[6] Alienee from the executor with notice that the 
executor was using his powers for his own purposes will 
not be protected. (Vol 17) 1930 Mad 956 (959) (DB). 

[7] In the case of a transfer by an executor, there is 
a presumption that the transfer is valid qiia the trans- 
feree until and unless it is established that the executor 
was acting in breach of trust. (Vol 20) 1933 Cal 429 
(430) : 60 Cal 394. (Failure by mortgagee to scrutinise 
wili—No inference that he had notice that loan was not 
necessary for the administration can be drawn.) 

[8] Property not mentioned in will sold by executor 
without dividing it among sharers. Vendee knowing 
will must be deemed to be aware of executor’s infirmity 
of title. (Vol 14) 1927 P C 151 (155) : 54 Ind App 276: 
^ Hang 427 (PC). 


9. Sub-section (2). — [1] A Hindu executor is 
entitled to deal with the property of his testator in the 
same manner as the owner himselt would have dealt 
with it unless bis powers are restricted or limited by 
the terms of the will. (Vol 25) 1938 Bom 71 (7d) (DB). 

[2] A testator can impose restriction upon the powers 
or discretion of an executor. (1906) 3 Cal L Jour 260 
(267) (DB). (Will providing that the executor when it 
became necessary could alienate property of over certain 
value with the consent of another person — Held, that 
it was not a void condition and therefore a mortgage 
without such consent is one in contravention of the 
condition.) 

[3] The restriction by the terms of the will upon 
the powers of an executor to deal with immovable pro- 
perty may be either express or implied. (Voi 25) 1938 
Bom 71 (74) (DB). 

[4] A will provided that “my said trustees shall also 
hold annual Miglas or meeting of the whole of my 
relations and acquaintances and feast them in Bombay 
etc., and pay such expenses in connexion therewith as 
they may think proper and defray the same out of the 
income of the said trust premises.” It was contended 
that the testatrix could" not have intended that the 
trustees should have unlimited powers of expenditure 
over the income and therefore the Court should fix the 
limit. It was held that a discretion was given by 
the testatrix to the trustees to determine as to how 
much of the income was to be spent for the purposes 
in which the Court would not interfere. (1902) 4 Bom 
L B 199 (202). 

^ [5] Will of Hindu testator devising the residue of 
his estate to his widow as malik thereof containing 
the words “she shall during her lifetime apply and 
spend the same in a good way ... ” — Held, that the 
word malik imported full proprietary rights to the 
devisee in the absence of words of restriction and 
the fact that the devisee was Hindu widow did not 
alter the position and that in this case the effect of 
the words “she shall during her life time” etc. was to 
cut down the estate of the widow to a life-estate with 
full powers of disposition by acts inter vivos. (Vol 9) 
1922 Bom 179 (181) : 46 Bom 162. 

[6] Two documents constituting a will showing in- 
tention on the part of testator that his debts should be 
paid — Fact that direction for payment of debt appears 
in one document relating to a particular property does 
not lead to the inference that the testator intended to 
restrict the alienation of other properties —Also the fact ‘ 
that testator did not intend the division of property till- 
his sons attained ’majority gives rise to the inference that 
the- testator intended to restrict the power of the exe- 
cutor to alienate. (Vol 18) 1931 Bom 533 (536, 537). 
(DB). 

10, Restrictions in will on powers of executor 
in respect of immovable property — Sub-s. (2) (i)— 
[1]^ Executors under will directed to carry on testator’s 
business of printing — Property consisting of dwelling 
house and business premises mortgaged for executing a 
printing contract — Held on a construction of the will 
that there was no restriction imposed by the v/ill on the 
statutory power of the trustees. (Vol 27) 1940 P 0 30 
‘(32) : I L B (1940) Ear (PC) 76 : 67 Ind App 102 (PC). 

[2] Will containing the following clause “The exe- 
cutor shall pay all my debts which are due to money- 
lenders and to B as shown by his Khatas: if there be 
any difficulty in paying off the debts from the money 
due to me, Ae executor shall either sell the whole or 
a portion of my estate or make any other settlement 
such as putni or dur putni etc , and ehall pay off my 
debts from the consideration money thus acquired” was, 
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Section 307 — Note 10 (contd.) 

held not to give the executor tbe power to mortgage 
anj part of the estate. (’99) 3 Cal W N 515 (517) (DB). 

[3] Testator leaving directions that a particular legacy 
was to be paid by mortgaging the property to a parti* 
cular named person — Mortgage given to one of the co- 
executors : Held^ that the mortgage was invalid as one 
in contravention of the directions in the will and con- 
veyed no right to the mortgagee. (’77) 1 Ail 753 (759, 
761) (DB). 

[4] One It died leaving a will by which he declared 
that his wife was to have full powers, but that during 
the lifetime of his son she was not to transfer any por- 
tion of the property without legal necessity — Power 
given to her to mortgage property for the purpose of 
raising money to pay Government revenues and other 
debts : Seld^ that the will gave her no more power 
to alienate property as manager of it on behalf her minor 
son than she had as a Hindu widow and that the mort- 
gage which she executed was therefore not valid as the 
circumstances at the time did not point out any neces- 
sity for it. (’99) 26 Cal 707 (710, 711) : 26 Ind App 
97 (PC). 

11. Court’s power to remove restrictions —[1] 
Where a testator had imposed restrictions on the 
PQwera of the executor and such restrictions prove in- 
jurious to the actual administration of the estate the 
executor can apply to the Court for suitable directions, 
(’06) 3 Cal L Jour 260 (267) (DB). 

[2] Where the powers of a Hindu executor are re- 
stricted by the terms of the will he cannot dispose of 
the immovable property without the permission of tBe 
Court which the Court can give in a proper and fit case 
notwithstanding the restrictions imposed by the will. 
(Vol 25) 1938 Bom 71 (74) (DB). 

[3] Application for sale of property covered by will 
made after obtaining probate— Application not specifi- 
cally headed as one under the section — Court should 
find out whether it has jurisdiction in the matter of 
the application or not under any provision of law. (Vol 
22) 1935 All 360 (361) (DB). 

[4] Order granting permission to executor to sell 
property after completion of administration is not 
one without jurisdiction. (Vol 19) 1932 Cal 828 (829) 
(UB). 

12. Restriction on administrator — Court has 
power to direct — Sub-s. (2 — [1] An administrator 

cannot alienate without the permission of the Court. 
(Vol 3) 1916 Low Bur 22 (23) (DB). 

[2] Where there is specific direction as regards the 
investment of tbe money in the will, the administrators 
are not entitled to invest the money otherwise than as 
directed by the testator unless with the sanction of the 
Court. (Vol 20) 1933 IMad 628 (630) (DB). 

[3] An administrator by disposing of property of the 
estate vested in him without permission of the Court 
cannot thus defeat tbe claims of the creditors of the 
deceased. (Vol 14) 1927 Bom 16 (17) (DB). 

[4] The object of S. 307 (2) (ii) is to enable the 
District Judge as a Court of testamentary jurisdiction 
to see that the transfer applied for is necessary in the 
interest of the administration of the estate. It is not 
proper for the administrator to apply for sanction under 
the said section and to sell the properta>es with such 
sanction when there is nothing to administer and the 
property m the hands of the administrator has only to 
be handed over to the legatee. (Vol 18)1931 All 212 
{214):53 All 422(DB). (Devise of property to a society — 
Estate withop,t encumbrance — No other legatee to be 
paid : Held that an application under this sectien for 
sale on the ground that the society would find it more 
convenient to have it sold will not lie.) - 


[5] Power to sell immovable property is to be granted 
to administrator only when debts cannot otherwise be 
discharged. The fact that the estate can be conveniently 
wound up by distributing the sale proceeds among tbe 
heirs is no ground for granting permission to sell. (Yol 
6) 1919 Low Bur 44 (44) (DB). 

[6] The previous permission which enables an ad- 
ministrator to mortgage the estate implies that there 
should be a sanction by Court of all tbe essentia! 
elements of the transaction and therefore a mere baldl 
sanction to the transaction is not sufficient. (Vol 14^ 
1927 Nag 57 (61). (Permission obtained without full 
disclosure of material and essential elements of the trans- 
action — Court tryiug suit based on tbe transaction 
can go behmd the permission and give relief.) 

[7] Sale by administrator with sanction of Judge in 
a case where there is nothing to administer and tbe pro- 
perty has to be only handed over to the legatee ■ — ■ 
Successor discovering mistake can set aside tbe sale. 
(Vol 18) 1931 All 212 (214) : 53 All 422 (DB). 

[8] Preliminary decree for accounts and enquiry pass- 
ed by Rangoon High Court in administration suit -- 

‘ Administrator of the same estate appointed by another 
Court can be permitted by that Court to sell the pro- 
perty. (Vol 12) 1925 P C 261 (263) (PC). 

13. Sub-section (2) (li) (a). — [1] Permission to 
^ properties to which third parties also claim can be 
given only when other properties are not available 
and there is urgent necessity for sale. (Vol 11) 1924 
Bang 237 (239) ; 2 Rang 117 (DB). 

[2] Power of sale given by the Court does not enable 
an administrator to mortgage. (Vol 3) 1916 Low Bur 
22 (23) (D B) ^ (Vol 14) 1927 Bom 49 (50) : 51 Bom 
16 (D B) (Vol 16) 1929 Rang 5 (6) : 6 Rang 411 
(DB). (Does not ^•pso facto give permission.) 

[3] An alienation with permission does not operate 
as absolute alienation so as to exclude all enquiries into 
the question whether the permission was obtained 
through fraud or misrepresentation. (Vol 14) 1927 
Nag 57 (60). 

14. Sub-section (2) (ii) (b).~[l] Lease for a 
period ol over five years without sanction is voidable on 
equitable terms of reimbursement. (Vol 11) 1924 Cal. 
636 (636) (DB). 

[2] Administrator compromising suit on the terms 
that he would alienate the property of deceased on lease 
and that before such execution would obtain leave from 
Court for doing so : Held that such an agreement was 
clearly in contravention of law and if a suit was compro- 
mised on those terms by the administrator, admittedly 
acting in excess of his powers, tbe Court was entitled to 
refuse to pass a decree on those terms and that where 
a decree was by inadvertence made on the basis of an 
agreement or compromise contrary to law the Court ol 
execution had power to refuse to execute it, (’10)11 
Cal L Jour 346 (350) (DB). 

15. Sub-section (2) (iii).— [1] The disposal of 
property by an administrator in contravention of the 
directions of the Court is only voidable and not void 
and until avoided the terms of tbe contract as entered 
into by the administrator would be binding. (Vol 9) 
1922 Cal 23 f26) : 49 Gal 626 (DB) ^ (Vol 10) 1923 
Rang 69 (70) (DB) ^ (Vol 18) 1931 Rang 277 (278) : 
9 Rang 34 (DB). (Mortgage without leave of Court.) 
^ (’04) 8 Cal W N 54 (55) (D B). (Lease granted by 
an administrator for a term of more than five years — 
As between the administrator-lessor and his lessee the 
lease is valid.) 

[See however (Vol 16) 1929 Rang 5 (6) : 6 Rang 
411 (DB). (Administrator mortgaging Without Court’s 
permission— Mortgage not binding on heirs.)] 



7850 


[THE INDIAN] SUCCESSION ACT, 1925 CS 307 N 15-S 308 N ll 


308, An executor or administrator may, in addition to, and not in derogation of any othei? 
General powers of adminis- powers of expenditure lawfully exercisable by him, incur expen» 
Oration. diture — 

(cb) on such acts as may be necessary for the proper care or management of any property 
belonging to any estate administered by him, and 
(h ) with the sanction of the High Court, on such religious, charitable and other objects, and 
on such improvements, as may be reasonable and proper in the case of such property. 
[1865 — S. 269A; Probate and Admlmstration Act, 1881 — S. 90A.] 


Section 307 — Note 15 (contd.) 

[2] Conveyance without sanction of Court is void- 
able only by person interested in property i.e., heirs of 
Jtbe deceased or beneficiaries. (Vol 13) 1926 Pat 130 
1134) : 5 Pat 80 (DB). 

[3] Where a person who could have sold the pro- 
perty of the deceased by a heritable right chooses to 
obtain letters of administration, the whole estate vests 
In that person as administrator and not as heir, and 
any sale made without leave of Court before the ad- 
ministration was over could be avoided by a person in- 
terested m the estate. (’14) 7 Low Buj Bui 93 (94). 
(Creditor of the deceased, person who could so avoid 
provided he acts within a reasonable time.) 

[4] Where an exeoutor compromises suit by agreeing 
to the creation of a charge upon the estate ol the 
deceased for the maintenance of the deceased’s widow 
when he had no such power, the transaction is only 
voidable at the instance of any other person interested 
in the property. (Vol 20) 1933 Pat 306 (418) ; 12 Pat 
359 (DB). 

[5] Per Mookerjee I, — Where Hindu widow clothed 
with the character of administratrix made an aliena- 
tion with the sanction of the District Judge, although 
ihe sale may not be operative in the same way as a 
sale by order of the Court in administration yet the 
burden would lie very heavily upon the persons who 
impeach it. (Vol 3) 1916 Cal 126 (134) (DB). 

[6] Sale by administrator without leave of Court — 
Purchaser selling it to another : Held that the law 
made no exceptions in favour of bona fide purchaser 
lor value and that both the title of original purchaser 
and the purchaser from him was defeasible provided 
the person interested took steps to avoid the sale with- 
in reasonable time. (’14) 7 Low Bor Biil 93 (94). 

[7] An alienation with permission of Court obtained 
by fraud or misrepresentation being voidable only its 
avoidance could be even by setting up a defence to a 
suit to enforce it and not necessarily by bringing a suit 
to have it set aside. (Vol 14) 1927 Nag. 57 (60, 61). 

[8] Person who wishes to avoid a disposal of property 
made by the administrator without leave of Court must 
in equity reimburse the party who bona fide entered 
into the transaction with the administrator. (Vol 25) 
1938 Bom 71 (74, 76) (DB). {Bona fide purchaser de- 
■prived of property purchased is entitled to be reimbursed 
ior the value of permanent improvements effected by 
him.)»i<(Vol 18) 1931 Bang. 277 (278): 9 Kang 34 (D B). 
IMortgagee entitled to refund of money bona fide ad- 
vanced.) 

[9J Executor mortgaging immovable property in 
.contravention of condition in the will : Held that the 
mortgage was voidable only and that the person who 
50 wants to avoid that should restore any benefit which 
the estate received from the mortgagee in the absence 
of which the mortgagee was to enforce his security 
against the estate precisely to the same extent. (’06) 
^ Cal L Jour 260 (268, 272) (DB). 

[10] Natural guardian of legatee who was executor 
under will selling certain property of deceased — Lega- 
'•tee’s suit for recovery of the property that the sale was 
Jttot binding upon him — Pucebaser from executor alleg- 
ing that the sale was effected for discharging the debt 


of the testatrix : Held that the legatee must have alleg- 
ed and proved that the purchaser was aware that the 
sale was not a proper act of administration and was not 
required for the purpose of discharging the debts to 
disentitle the purchasers from executors of the protec- 
tion to which they are entitled to under the law. (’13) 
36 Mad 575 (577) (DB). 

[11] Administratrix mortgaging without sanction— 
Suit by mortgagee — Court has powers to join the bene- 
ficiaries who wanted to contend that the mortgage was 
voidable as one without sanction and ought to do so 
in spite of mortgagee’s unwillingness to join them — Ad- 
ministratrix also can plead want of sanction for mort- 
gage. (Vol 14) 1927 Bom 49 (50) : 51 Bom 16 (D B). 

[12] Suit to set aside« sale by administrator is 
governed by Art 91, Limitation Act, (Vol 14) 1927 
Rang 186 (188) : 5 Bang 266 (DB). 

16. Appeal. — [1] Per Chatter fee J. — An order 
of District Judge permitting the administrator to sell 
property is analogous to a decree and is therefore ap- 
pealable, (Vol 3) 1916 Cal 473 (474) (D B) •$< (Vol 11) 
1924 Rang 237 (239) : 2 Rang 117 (DB). 

Section 308 — Note 1 

[1] An executor is in the same position as the owner 
but it is all to enable him to do the acts which the will 
authorises him to do and to exercise those powers and 
discharge those duties which the law vests in him. 
There is nothing that entitles him to borrow. (Vol 19) 
1932 Cal 182 (188) : 59 Cal 216 (DB). 

[2] Where an executor or his attorney borrows 
money for the benefit of an estate without any autho- 
rity in that behalf contained in the will itself the cre- 
ditor has no right against the estate. (Vol 33) 1946 
Pat 66 (67, 68) : 24 Pat 541 (DB). 

[See however (’10) 34 Bom 209 (218) (D B). (The 
creditor has a personal right to sue the executor 
and get a judgment and to make him a bankrupt, Ha 
has also yet an equitable right to follow the trust assets 
which having been devoted to carry on the trade, it 
would not be right that the cestui gue trust should get 
the benefit of the trade without paying the liabilities, 
and that is not affected by the introduction into the 
business by the trustee executor of co-executor not 
authorised to carry on the trade.)] 

[3] An executor who borrows money for the purposes 
of the administration of the estate is personally res- 
ponsible for the payment of the debts, though he can 
get indemnity out of the estate in respect of the borrow- 
ings if he shows that it was reasonably and properly 
made. (Vol 5) 1918 Cal 688 (691) : 45 Gal 538 (DB). 

[4] When proBate is granted, testator’s estate and 
business vest in executors who can carry on business 
only to realise debts and assets : executors are per- 
sonally liable for debts and have no right of indemnity 
against the estate. (Vol 8) 1921 Cal 419 (421). 

[5] Suit on promissory note given by one of the four 
executors of deceased’s estate for goods apparently sup- 
plied to the estate : Held that the executor who gave 
the pronote was personally liable and not the estate of 
the deceased. (’04) 31 Cal 253 (255) (DB). 

[6] In the absence of any special power given to the 
executor to borrow or charge the estate for loans mad®. 
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309. An executor or administrator shall not be entitled to receive or retain any commission 
Commission or agency or agency charges at a higher rate than that for the time being fixed in 

charges. respect of the Administrator General by or under the Administratoi: 

GeneraFs Act, 1913. 

[1865 — S. 269B; Probata and Administration Act, 1881 — S. 90B.] 

310. If any executor or administrator purchases, either directly or indirectly, any part of the 
Purchase by executor or adminis- property of the deceased, the ‘Sale is voidable at the instance of 

trator of deceased’s property. any other person interested in the property sold. 

[1865— S. 270; Probate and Administration Act, 1881 — S. 91.] 

311. When there are several executors or administrators, the powers of all may, in the 
Powers of several executors or absence of any direction to the contrary, be exercised by any one 

administrators exercisable by one. of them who has proved the Will or taken out adnainis'tration. 

Illustrations, 

(i) One of several executors has power to release a debt due to the deceased. 

0^) One has power to surrender a lease. 

One has power to sell the property of the deceased whether moveable or immoveable. 

(iv) One has power to assent to a legacy. 

{v) One has power to endorse a promissory note payable to the deceased. 

{vi) The will appoints A, B, G and D to be executors, and directs that two of them shall be a quorum. No 
act can be done by a single executor. 

[1865— S. 271; Probate and Administration Act. 1881 — S. 92.] 


Section 308 — Note 1 (contd.) 
to him for the benefit of the estate, a decree obtained 
-on the basis of such loan cannot bind the estate in 
the hands of the executor. (’03) 7 Cal W N 104 (105). 

[7] On a claim for money lent to the executors they 
are liable personally and a judgment cannot be directed 
against the assets of the testator. (’09) 11 Bom L B 
550 (254) (DB). 

[8] In a suit for recovery from the estate of money, 
borrowed by executors for administration the executors 
cannot fully represent the estate, as their personal in- 
terests as executors are opposed to those of the estate. 
(Vol 5) 1918 Cal 688 (692) : 45 Cal 538 (DB). 

Section 310— Note 1 

[1] A trustee cannot get a benefit to himself by deal- 
ing with the trust property. (’80-81)18 Ch D 93 (103), 
I^illgrem v. Fillgreni, 

[2] As a general rule an executor cannot be allowed 
either immediately or by means of a trustee to be a 
purchaser for himself of any part of the assets, but is 
considered trustee for the persons interested in the 
estate and must account to the utmost extent of advaja- 
tages made by him of the subject so purchased. The 
position, however, is somewhat different when an execu- 
tor or administrator purchases the interests of a legatee. 
The executor stands in the position of a trustee and the 
legatee in the position of cestm gue trust. Such a case 
has to be tested by principles applicable to cases where 
-a trustee has entered into dealings with the cestui gue 
trust i dealings which may be legitimate but which 
are open to examination when complained of. (’09) 9 
Gal L Jour 383 (394) (DB). 

[3] There is no prohibition against a trustee buying 
trust property from a cestm gue trust. But under equity 
if transaction of that kind is challenged in proper time 
the Court will examine it and will throw upon the 
trustee the onus of proving that he gave full value and 
that all information was laid before the cestui gue trust 
when it was sold. Independently of the statute of limi- 
tations acquiescence for a period in a concluded transac- 
tion of the kind, a transaction which is not void but at 
most only voidable and may be a reasonable and proper 
transaction, will disentile the person who contests the 
transaction to that relief in a Court of equity which he 


might have had if he had come when the transaction 
was recent. (1877) 2 App Cas 215 (238), Henry Thom- 
son V. Eastwood, 

[4] A transaction by which trustee acquires trust 
property from the cestui gue trust would be looked at 
with grave suspicion by the Court and the trustee has 
to prove affirmatively that he has passed full informa- 
tion and has given an adequate price. It is not for the 
person who impeaches the transaction to prove nega- 
tively that no information was given. (1902) 1902 App 
Cas 197 (202), John Dougan v. James Macpherson. 

[5] A contract of sale by one executor who obtained 
probate to another who was named under the will as 
a co-executor but who never acted as such at all and 
never held any fiduciary position cannot be treated as 
an unfair bargain merely because the purchaser was 
named an executor, where the contract was fair in all 
other respects. (1884) 9 App Cas 733 (738), David Guil- 
lan Clark v. John Gmllan Clark, 

Section 311 — Note 1 

[1] The section should be confined to cases where 
probate is compulsory before dealing with the property. 
(Vol 3) 1916 Mad 720 (725) : 39 Mad 365 (DB). 

[2] The section has no application to a case where a 
will overrides it and provides that ifc is only the opinion 
of the majority of the executors appointed under it 
that should bind the estate. (Vol 3) 1916 Mad 1054 
(1058) (D B). (Contract by some of the executors with- 
out reference to others where the will provided that the 
majority opinion should prevail will not bind the 
estate. )^'(Vol 20) 1933 Sind 232 (234). (Trustees directed 
to act by majority — Minority not entitled to file suit 
against wish of majority.) 

[3] The efiect of the section so far as it relates to 
executors is that where several executors obtain probate 
none of them can act singly where the will directs them 
all to act together; but the section is not intended to 
disqualify, by reason of any such direction in the will, 
one of several executors who alone has obtained pro- 
bate, the others having either renounced or refused to 
accept office. (1900) 27 Cal 683 (688) (DB) •I' (Vol 8) 1921 
Cal 292 {295) (SB). (Will providing that six executors 
at least should beacting at time — Exercise of power 
by only such of the executors as have proved will not 
be afiected. 




7852 


[THE INDIAN] SUCCESSION ACT, 1925 


[S 311 N 1— S 317] 


Survival of powers on death 312. Upon the death of One Or more of several executors or 

of one of several executors or administrators, in the absence of any direction to the contrary in the 
administrators. grant of letters of administration, all the powers of the office 

become vested in the survivors or survivor. 

[1865 — S. 272; Probate and Administration Act, 1881 — S, 93.] 

Powers of administrator of 313. The administrator of effects unadministered has, with 

effects unadministered. respect to such effects, the same powers as the original executor or 

administrator. 

[1865 — . S. 273; Probate and Administration Act, 1881 — S. 94.] 

Powers of administrator 31^. An administrator during minority has ail the powers of an 

during minority. ordinary administrator. 

[1865 — S 274; Probate and Administration Act. 1881 — S. 95.] 

Powers of married execuiris 315. When a grant of probate or letters of administration has 

or administratrix. been made to a married woman, she has all the powers of an ordinary 

executor or administrator. 

[1865 — S. 275; Probate and Administiiation Act, 1881 — S. 96.] 


CHAPTER VII. 

Op the Duties of an Executoe ob Administeator. 

316. It is the duty of an executor to provide funds for the performance of the necesaarsr 
As to deceased’s funeral ceremonies of the deceased in a manner suitable to his condition, if he 

funeral. j^as left property sufficient for the purpose. 

[1865 — S. 276; Probate and Administration Act, 1881 — S. 97.] 

317. (1) kn executor or administrator shall^ within six months from the grant of probate or 
Inventory and letters of administration, or within such further time as the Court which granted 

account. the probate or letters may appoint, exhibit in that Court an inventory containing 


Section 311 — Note 1 (oonid.) 

[4] Where any one of executors is authorised by will 
to sell property, mortgage by one of them is valid. 
(7ol 15) 1928 Mad 817 (818). 

[5] In the absence of any direction to the contrary 
in the will a pronote executed by two out of three exe- 
cutors is valid. (Vol 9) 1922 Mad 214 (215) (DB). 

[6] Very large powers of compromising are given to 
executors by common law as well as by statute. Co-exe- 
cutors are seised of their office per mie et per tout', each 
of them represents the estate for all- purposes. There- 
fore one executor can compromise tbs claim of his co- 
executor, (’01) 1 Ch 622 (625, 626), Hawley v. Blake 

[7] Per Walks J. — It is doubtful whether an execu- 
tor can enter into a compromise at all with his eo-exe- 
eutor. (Vol 3) 1916 Mad 720 (724) : 39 Mad 365 
(DB). {['Bqx Seshagiri Aiyer J.] — It is not competent 
to an executor to compromise the claim of the co-exe- 
cutors.) 

[8] Obiter — In the case of eo-executors, a suit cannot 
he held properly constituted unless all of them are on 
record. (Vol 25) 1938 Mad 982 (993) (DB). 

[9] Under the Civil Procedure Code where there are 
several executors they must all be made parties to the 
suit except an executor living beyond the local limits 
of the jurisdiction of the Court. (’05) 2 Cal L Jour 
484 (488, 489) (D B). 

[10] Probate of will granted to two executors named 
therein — Suit for rent by one of them impleading 
other who resided out of the jurisdiction of the Court 
as d.efendant : Held the frame of suit was not defective 
on the ground that both the executors did not join as’ 
plaintiffs. (Vol 7) 1920 Cal 91 (92). 

[11] When one of administrators represents the 
estate fully a decree passed against him and the estate 
represented by him is perfectly valid until it is set 
aside. (Vol 2) 1915 Mad 150 (154) (DB). 

[12] Joint executors advancing money on mortgage 


— On suit by one payment to the other pleaded ; Held 
that though money formed part of the estate of the 
deceased it did not vest in the executors as such but 
vested in them by virtue of the mortgage bonds and 
therefore the endorsement by one of the executors did 
not amount to a discharge. (Vol 3) 1916 Cal 568 (568, 
569) (D B). 

Section 312 — Note 1 

[1] Chapter VI of Part IX of the Act where S. 312' 
occurs may apply to Muhammadans in so far as they 
are not expressly exempted from the application of these 
provisions. (Vol 33) 1946 Lah 200 (214) ; I L E (1945) 
Lah 554 (DB). (Whether section governs the matter of 
mutawaUi is doubted.) 

[2] Where a power is vested in executors (though ife 
may not be one reposed in them by the law) if on the 
true construction of the will it appears that the power 
was coupled with executorial office, it will survive to 
the holders of the office for the time being, as though 
it were a power attached to the office. (’97) 24 Cal 589 
(605, 606). 

Section 316 — Note 1 

[1] Duty of the executor is to administer the estate 
of the deceased only so far and so long as to enable him 
to carry out the terms of the will. His authority to 
manage ceases after the estate becomes the property of 
the residuary legatee. (Vol 5) 1918 Cal 41 (43) (DB), 
((’04) 31 Cal 89 (DB). Foil) 

[2] Expenses on obsequies of testator — No direction 
in will— Expenses usually spent at the funerals of per* 
sons»of some rank and fortune as the deceased may be 
allowed as proper. (1829) 1 Knapp 245 (247), MulUck 
V. Mulliek, 

SECTION 317~SYNOPSIS 

1. Scope. 

2. ‘Inventory’— Essentials of. 

3. “Assets”. 

4. Period of account, 

5. Duty to render accounts— -When dischargedL 
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a full and tme estimate of all the property in possession, and all the credits, and also all the debts 
owing by any person to which the executor or administrator is entitled in that character; and shall 
in like manner, within one year from the grant or within such further time as the said Court may 
appoint, exhibit an account of the estate, showing the assets which have come to his hands and the 
manner in which they have been applied or disposed of. 

{2 ) The High Court may prescribe the form in which an inventory or account under this 
section is to be exhibited. 

(B) If an executor or administrator, on being required by the Court to exhibit an inventory 
or account under this section, intentionally omits to comply with the requisition, he shall be 
deemed to have committed an offence under section 176 of the Indian Penal Code. 

(4 ) The exhibition of an intentionally false inventory or account under this section shall be 
deemed to be an offence under section 193 of that Code. 

[1865 — S. 277; Probate and Administration Act, 1881 ~ S. 98; ihid, 1889 — Ss. 7, 15.] 


Section 317 (eontd ) 

6. Powers of Court. 

7. Co-executors. 

8. Sub-sections (3) and (4). 

1. Scope.— [1] The section is clear and imposes on 
the grantee of the probate the duty of furnishing the 
inventory to the Court which issued the probate. (Vol 3) 
1916 Mad 908 (909) (D B). 

[2] The object of the accounts and inventories 
being exhibited seems to be tbat the accounts and 
inventories should be available for inspection by the 
liartieB interested in the administration of the estate. 
(Vol 17) 1930 Oudh 424 (426). 

[3] Where a will gives executors liberty to have their 
work done through agents and servants it does not re- 
lieve them of their duties and liability or empower 
them to delegate toothers the fiduciary character which 
belonged to them as executors ; the executors cannot 
say that they never kept accounts and that they never 
called tor the same regularly from the gumasthas. (Vol 
21) 1934 Cal 296 (298) (DB). 

[4] The fact that this section gives the administrator 
certain period for filing inventory and accounts is no 
bar to a person claiming an interest in the estate to 
take legal measures to enforce his claim if denied. (Vol 
^) 1918 Upp Bur 40 (41) : 3 Upp Bur Eul 23. 

[5] The protection afforded to parties interested in 
the will is that if the inventory and the accounts are 
intentionally false in any particular, the exectitor or 
administrator makes himself liable to punishment under 
the Indian Penal Code. The other remedy open to the 
interested parties would be to file an action against the 
•executor or administrator, questioning the correctness 
of the accounts. (Vol 14) 1927 Bora 438 (439). 

[6] Though under a will the executors are not liable 
to render accounts, still accounts of the estate must be 
exhibited to the Probate Court though the Court is not 
in such a case concerned with accounts of management 
of the estate. (Vol 5) 1918 Cal 107 (107) (DB). 

[7] Accounts rendered by an executor to the probate 
Court are presumably rendered by him as executor 
only, and does not exonerate him from the liability to 
render accounts showing how ha has dealt with the 
property of co-sharers ot which ha is in possession aa 
trustee. (Vol 6) 1919 Cal 113 (114) (DB). 

2. ‘Inventory’— Essentials oE.-—[l] It is essential 
for a document to be an inventory to contain a full and 
true estimate of all the property in possession. A docu- 
ment which is merely a list of immovable- property 
without a single figure or any estimate does not amount 
to an inventory. (’14) 41 Cal 556 (566, 567) ; 40 Ind 
App 236 (PC). 

3. “Assets”.— [1] “Assets” usually mean and include 
property of deceased person chargeable with and appli*’ 
cable to the payment of his debts and legacies, (’04) 
31 Cal 572 (583) (DB). 


[2] Acquisition of property for the estate by executor 
by purchase out of its assets form part of the estate 
(’09) 36 Cal 28 (40). 

4. Period of account. — [1] Section 98 (Probate 
and Administration Act) requires one initial inventory 
and one final account and not yearly aec cunts 
(Vol 3) 1816 Smd 11 (11, 12) : 9 Sind h E 134 (DB) i 
(Vol 8) 1921 Gal 527 (529) : 48 Cal 1051 (DB). (What 
the section contemplates is the submission of one in- 
ventory and one account.) ^ {Vol 5) 1918 Cal 109 (109) 
(D B). (Order directing executor to furnish accounts 
annually is not in accordance with section.) 

[*2] If executor or administrator is not able to exhibit 
such account within one year from grant, he may 
obtain extension of time from the Court, But the fact 
that time has been extended does not enlarge the scope 
of the accounts. (Vol 8) 1921 Cal 527 (529) : 48 Cal 
1051 (DB). 

5. Duty to render accounts— When discharged. 
— [1] An administrator must be held to have discharged 
his duty of rendering account so long as the accounts 
submitted by him are complete and the account is 
honest, contains no omissions, false or fraudulent 
entries, (’ll) 15 Cal W N 832 (834) 

6. Powers of Court. — [1] Where the executor 
has neither filed the accounts in time nor asked for 
extension of time the Probate Court is entitled to call 
for the accounts up to date on which it is submitted 
giving the Court an idea of the condition of the tes- 
tator’s estate in his bauds up to the date of his filin» 
the account. (’39) 43 Cal W N 754 {756)'i*{Vol 3) 1916 
Low Bur 10(11) : 8 Low Bar Eul 422 (DB). (Section 
imposes the duty of rendering account on the executors 
— It is discretionary and not obligatory on part of 
Court to call for it.) 

[2] Section does not require the Court to enquire 
into the correctness of the account or to call for 
vouchers. Sola duty of the Court is to satisfy itself that 
the accounts filed pmna facie satisfy the requirements 
of the section. (Vol 3) 1916 Sind 11 (12) : 9 Sind L R 
134 (DB). 

[3] The proceedings are summary. The Court 
should not hold any extensive or minute enquiry as 
regards the correctness or otherwise of the accounts 
and inventories. (Vol 17) 1930 Oadh 424 (426). 

[4J The appointment of an auditor for the checking 
and examination of the accounts and for local inquiries 
about income and expenditure is beyond the scope of 
the authority of the Court under S. 317, Succession 
Act. The Court has, however, the right to see that the 
accounts and inventories filed pnma facie comply with 
the requirements of the section. • (Vol 17) 1930 Oudh 
424 (425, 426) ^ (’04) 31 Cal 628 (640) (DB). (Court 
cannot order judicial enquiry at executor’s costs or 
appoint commissioner under Civil P. 0. to audit the 
accounts. 
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318. In all cases where a grant has been made of probate or letters of administration intended 
Inventory to include pro- to have effect throughout ^[the Provinces of India], the executor or 
perty m any part of British administrator shall include in the inventory of the effects of the deceas- 
India in certain cases. moveable and immoveable property situate in British India;, 

and the value of such property situate in each Province shall be separately stated in such inventoryg 
and the probate or letters of administration shall be chargeable with a fee corresponding to the 
entire amount or value of the property affected thereby wheresoever situate within British India. 

[1865 — S. 277A; Probate and Administration Act, 1881 — S. 99 ; ibid, 1889 — S. 16; <ihid, 1903 — S« 2 (7).] 
[a] Substituted for “the whole of British India” by the Indian Independence (Adaptation of Central Acts and 
Ordinances} Order, 1948 [23-3-1948.] 

As to property of, and debts 319, The executor or administrator shall collect, with reasonable 

owing to, deceased. diligence, the property of the deceased and the debts that were due to 

him at the time of his death. 

[1865 — S. 278; Probate and Administration Act, 1881 — S. 100.] 


Section 317 — Note 6 ( contd.) 

[5] The Court has, under this section, liberty to look 

into the accounts rendered by the executor but has no 
power to call for revised accounts when they have been 
already exhibited and accepted as jorima facie true. In 
case they appear materially untrue the Court has to 
take the action under sub-s. (4). (’04) 31 Cal 628 
(638) (DB)*^!’!!) 15 Cal W N 832 (834). ‘ 

[6] The inventory and accounts filed should be re- 
garded as final so far as the proceedings on the testa- 
mentary side are concerned. (Vol 14) 1927 Bom 438 
(439). (Practice of Bombay High Comt.) 

[7] The Court which is seized of the proceeding 
under Ss. 302 and 303, Succession Act, in relation to ad- 
ministration has every right to take cognizance of and 
scrutinize the accounts, filed under S. 317, suo motu 
and particularly so where it has been moved by an 
application under Ss. 301 and 302 in which it was 
essentially necessary for it to examine the accounts in 
order to see whether the executor has so misconducted 
himself as to make it necessary for him to be removed. 
(Vol 26) 1939 Lab 463 (466) (DB), (Executor realizing 
large sum and paj ing into his own banking account — 
No proper accounts kept — Inventory of property not 
filed — Explanations given found false : Held^ that the 
executor was still executor of estate— Burden of show- 
ing that he had done everything was on him.) 

[8] The section contemplates orders merely directing 
the exhibiting of accounts in Court. Orders purporting 
to fix the capital of the trusts and giving directions for 
their administration are entirely outside the scope of 
this section. (Vol 6) 1918 Sind 37 (38) : 12 Sind L R 
27 (DB). 

7. Co-executors. — [1] An executor may at any 
time apply for probate and this interest is sufficient to 
entitle him to call upon his co- executors who have 
obtained probate and are managing the estate to exhibit 
an inventory and account. (’03) 27 Bom 281 (284), 

8. Sub- sections (3) and (4). — [1] Court ought 
not to sanction a prosecution under this section when the 
party at whose instance the accounts are called for does 
not think it worth his while to examine them. (’98) 2 
Cal W N 597 (600) (DB). 

[2] Prosecution of administrator under S. 406, Penal 
Code, cannot be made without sanction of High Court 
— Probate Court passing accounts filed by administrator 
does not absolve him from liability for sums misappro- 
priated. (Vol 8) 1921 Cal 431 (431, 432) -.22 Cri L Jour 
295 (DB). 

[3] Executor not having filed accounts during exe- 
cutorship ordered to file them after probate was revoked 
— Eailure to file accounts in given time — Sanction to 
prosecute executor given— Subsequent filing of account 
— Sanction made dependent on examination of them 
»n.d after wards restored ; Held the order making sanc- 


tion dependent on examination of accounts was wrong 
and that sanction should not have been given without 
enquiring whether the omission to file was intentional 
or whether they were intentionaly false. (’98) 2 Cal 
W N 597 (600) (DB). 

Section 319 — Note 1 

[1] Under this section it is the duty of the executors 
to collect the estate of the deceased with all reasonable 
speed even if the probate is not issued to them early. 
(’07) 31 Bom 418 (428)»3&(1857) 6 H L G 217 (234) : 
10 E R 1278, Stubbs Wighiwick y. Lucy Lord. 

[2] An executor may appoint a proper agent for 
looking after the testator’s business. But in the selec- 
tion and the supervision of the agent it is incumbent 
on the executor to act with the same degree of care as 
a man of ordinary prudence would in his own affiairs. 
(’05) 29 Bom 170 (182) (DB). (Executor held liable 
for loss occasioned by want of due diligence on his part 
in supervising agent’s work.) 

[3] The purpose of Ss. 319 to 323 is not the regula- 
tion of the rights of creditors against the estate of the 
testator but the regulation of claims of priorities inter se 
among various kinds of creditors. The provisions 
assume that a certain fund is available in the hands of 
the executor, and then proceed to lay down in what 
order of priority that fund ought to be disbursed, 
(Vol 24) 1937 Mad 4§4 (486). 

[4] The estate vests in the legatee for enjoyment but 
it vests in the executor for administration, and enjoy- 
ment is postponed to administration; and therefore aa 
executor can sue for recovery of debt due to the family 
even after the death of the sole legatee. (Vol 8) 1921 
Pat 313 (314) (DB). 

[5] A claiming under a will of deceased andB claim- 
ing as his adopted son — A and B compromising theis 
claims— A obtaining letters of administration is entitled 
to collect debts of testator— Plea of discharge by pay- 
ment to B set up by debtor not valid. (Vol 7) 1920 Nag 
32 (33) :n6 Nag L R 212. 

[6] 'Whole of self-acquired property bequeathed ih 
favour of widow constituting her residuary legatee — 
Widow also the executor : Held that in the absence of 
any restrictions imposed upon her by the will she was 
entitled to recover the debts due to her husband* 
(Vol 20) 1933 Lab 740 (740) (DB). 

[7] Executor de son tort is not entitled to recover 
debts due to estate of which be has wrongfully taken 
possession. (Vol 25) 1938 Nag 298 (299) : ILB (1939-) 
Nag 526. 

[8] Collection of assets does not necessarily mean 
realisation by sale or by actual receipt or possession yet 
it implies the doing of some act in connection with the 
assets whereby the administrator incurred trouble, ex- 
penses or responsibility. (’98) 25 Oai 65 (73) © {1863)> 
1 Mad H 0 R 171 (175) (DB). 
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320. Funeral expenses to a reasonable amount, according to the degree and quality of the 
Expenses to be paid deceased, and death-bed charges, including fees for medical attendance, and 

before all debts. board and lodging for one month previous to his death, shall be paid before 

all debts. 

[1865 — S. 279 ; Probate and Administration Act, 1881 — S, 101.] 

321. The expenses of obtaining probate or letters of administration, including the costs 
Expenses to be paid next incurred for or in respect of any judicial proceedings that may be neces.^ 

after such expenses. sary for administering the estate, shall be paid ne^xt after the funeral 

expenses and death-bed charges. 

[1865 — S. 280; Probate and Administration Act, 1881_S. 102.] 


Section 319 — Note 1 (contd.) 

[9] When a debtor accepts to be an executor he must 
be presumed, in equity, to have at once paid his debt 
and to hold the amount, whether in fact paid or not, as 
assets. (’08) 10 Bom L B 346 (349) ^ (’04) 31 Cal 519 
(539) (FB). 

[10] Where cause of action has accrued after death 
of testator but before administration is completed bene- 
ficiary will be barred if executor fails to sue within 
period prescribed by law. (Voi 11) 1924 Pat 721 (732, 
735) : 3 Pat 880 (DB). 

Section 320 — Note 1 

[1] Where under the will of a Muhammadan, execu- 
tors have been appointed, the debts and funeral expenses 
etc. have first to be paid before the net assets to which 
heirs are entitled can be ascertained. (Vol 9) 1922 Bom 
392 (395) : 47 Bom 231 (DB). 

Section 321 — Note 1 

[1] The purpose of Ss. 319 and 323 is not the regula- 
tion of rights of creditors against the estate but the 
claims of priorities inter se among various kinds of cre- 
ditors. The provisions assume the availability of certain 
funds with the executor and proceed to lay down in 
what order of priority it ought to be disbursed. S. 321 
does not declare a charge on the estate as between the 
lender and those interested in the estate. (Vol 24) 1937 
Mad 484 (486, 487). 

[2] Creditor lending money to executor to obtain 
probate is not entitled to a charge on the estate but is 
only entitled to the indemnity which the executor en- 
joys. (Vol 26) 1939 Mad 817 (818) : I L R (1940) Mad 
45 (DB). 

[3] It does not follow that a party is entitled to his 
costs out of the estate because there is justa cause Uii- 
gandi. The costs are in the discretion of the Court and 
may be directed to be paid out of the estate of the de- 
ceased in a suitable case. (’09) 9 Gal L Jour 383 (391, 
392) (DB). 

[4] The costs may be properly paid out of the estate, 
if the course of litigation takes its origin in the 
faults of the testator or of those interested in the 
residue ; or if there is sufficient and probable ground 
to question either the execution of the will or the 
capacity of the testator or to put forward a charge 
of undue influence or fraud, the losing party may 
properly be relieved of the costs of his successful 
opponent. In cases where neither the testator by his 
own conduct nor the executors or persons interested 
under the will by their conduct have brought about the 
litigation as to its validity, but the opponents, after due 
enquiry into the facts, believe in the existence of a state 
of things, which if it did exist, would justify the litiga- 
tion and the opposition is unsuccessful each party must 
pay his own costs. (’C9) 9 Cal L Jour 383 (392) (DB) © 
(Vol 20) 1933 Cal 482 (484, 485) (DB). (Revocation pro- 
ceedings started by omission of citation to persons interest- 
ed in the estate— Case containing elements of doubt as 
to the validity of the will : Held that these circums- 
tances warranted the order for payment of costs out of 
the estate.) 


[5] A shebait has the right to be reimbursed all sums 
properly expended by him in the preservation of the 
trust estate, as for instance, moneys paid in respect of 
Government revenue and the like. Similarly he is en- 
titled to all the moneys properly spent by him in defend- 
ing his position as shebait against an unsuccessful 
challenge of it by another. He is also entitled to be reim- 
bursed all moneys properly spent by him in performing 
the obligations imposed on him by the testator^s willc 
The right of indemnity is incident to the position of a 
trustee and the liability in respect of it is a first charge 
upon the estate. (’10) 37 Cal 229 (234) : 37 Ind Apn 
27 (PC). 

[6] Where the defence by the trustee was for the 
benefit of the estate the fact that he had also to inci- 
dentally defend his character cannot be a reason for 
making him bear his own costs. The principle that a 
trustee while he acts in due discharge of his duty is to 
be indemnified against all loss ought to be enforced with 
strictness. (1877-78) 7 Oh D 504 (509, 510), Walters^, 
Woodbrideg, 

[7] A direction in a will to pay testamentary expenses, 
and debts, includes the costs of an administration suit. 
(1875) 20 Eq 471 (473) Harloe v. Earloe, 

[8] A creditor’s action against a deceased person’s estate 
is an administration suit. (1905) 29 Bom 96 (lOi) (DB). 

[9] A suit to administer the estate on the ground that 
the executors have been guilty of maladministration is 
not barred by any of the provisions of the Code of Civil 
Procedure. Only such questions should not be gone into 
in execution proceedings so as to fix liability upon the 
executor. (’08) 35 Cal 1100 (1103) (DB). 

[10] S sued by H on a mortgage dying pending suit 

P, son of S obtaining letters of administration resisting 
H’s suit— Suit decreed by first Court — Pending appeal 
H buying the property under the decree of trial Court — 
Decree reversed in appeal— Compromise between R and 
P under which H was allowed to retain the property on. 
payment of Rs. 240 as P’s costs in the suit and expenses 
incurred in taking out letters of administration — Suit 
by another creditor attacking the compromise on the 
ground of fraud : Held that P was entitled to deduct 
expenses of obtaining letters of administration and also 
the costa incurred in respect'of judicial proceedings that 
might have been necessary for administering the estate* 
(’93) 17 Bom 637 (644) (DB). 

[11] The words “executorship expenses” in a will 
means the same thing as “testamentary expenses.” They 
are expenses incident to the proper performance of the 
duty of an executor viz., that of ascertaining the debts 
and liabilities due to the estate, payments of such debts 
and liabilities and proper distribution of estate among 
persons entitled. They not only include costa of all the 
parties in an administration suit whether instituted by 
the executor or by a beneficiary for directions of the 
Court where the executor is unable to decide questions 
relating to the administration, but also fee paid to soli- 
citor or counsel for advice given outside the suit as to 
the distribution of the assets. They also include the 
funeral expenses and the ware-housing charges of the 
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322, Wages due for services rendered to the deceased within three months next preceding 
Wages for certain services his death by any labourer, artizan or domestic servant shall next be 
to be next paid, and then paid, and then the other debts of the deceased according to their 
other debts. respective priorities (if any). 

[1865 — S. 281; Probate and Administration Act, 1881 — S.^103.] 

Save as aforesaid, all 323. Save as aforesaid, no creditor shall have a right of priority 

debts to be paid eqaaliy and over another; but the executor or administrator shall pay all such debts 
irateably. knows of, including his own, equally and rateably as far as the 

assets of the deceased will extend. 

[1865 — S. 282; Probate and Administration Act, 1881 — S. 104.] 


Section 321 — Note 1 (contd.) 

specific legacies. (1878*79) 10 Ch D 468 (470, 471, 472), 

Sharp V. Lush. 

[12] The section does not justify the inference that 
if one beneficiary sets up a false will and another benefi- 
ciary successfully resists his application the latter is as a 
matter of right entitled to be paid his costs out of the 
estate. (’09) 9 Cal L Jour 383 1391) (DB). 

[13] “Testamentary expenses” includes expenses in- 
curred in cases of intestacy. The existence of a testa- 
ment is not essential for the proper use of the word and 
it may equally apply to the case where there is no 
testament and the estate is being administered accord- 
ing to the law of the land. (1900) 2 Ch 182 (191, 192, 
195), Yeo V. Clemow. 

[14] The extent or value of the property and the rights 
of the* testator therein are irrelevant in probate pro- 
ceedings which are entirely confined to the question whe- 
ther the petitioner is entitled to the probate of the 
document executed by the testator irrespective entirely 
of the property and therefore pleader’s fee assessed ad 
valorem cannot be included in the costs ordered to be 
paid to the opposite party. (Vol 1) 1914 Cal 523 (523, 
624) : 41 Cal 637 (DB). {Held that a fee of Rs, 80 was 
to be allowed under B. 42 A, Ch. 6 of Calcutta High Court 
Rules and Orders and E. 36 (a) does not apply.) 

[But see (’07) 6 Cal L Jour 453 (456) (DB). (In a 
contested application for probate or letters of adminis- 
tration the Judge has discretion as to costs on account 
of pleader’s fee and may allow a fee according to the 
valuation of the estate or according to such a sum, 
not exceeding the valuation, as may be reasonable 
or according to the importance of the subject of the 
dispute. Rule 36 (a) of the General Rules and Circular 
Orders (Civil) applies to such a case )] 

Section 322 — Note 1 

[1] The Crown is not bound by S. 322. (Vol 27) 1940 
Rang 36 (38) : 1939 Rang L R 701 (DB). 

Section 323 — Note 1 

[1] The Crown is not bound by S. 323. (Vol 27) 1940 
Rang 36 (37) : 1939 Rang L R 701 (DB), 

[2] The prohibition contained in the section against 
an executor preferring one creditor to another would 
apply even where no decree is passed in the administra- 
tion suit but only an order for taking accounts is passed. 
(’09) 11 Bom L E 250 (254) (DB). (H and H executor 
and executrix of D borrowing money from S to pay off 
a debt due by i) — i? daughter of D filing suit for ad- 
ministration — Pending administration suit S suing B 
and H for recovery of her debt— Decree passed against 
estate and execution stayed till a certain date— S 
applying for execution of decree — R’s suit decreed 
with directions as to theifund out of which she was to be 
paid and referring to commission for taking of account 
— S dying pending her application and before decree in 
B’s suit leaving a will — Executor of S attaching pro- 
jperty of the estate : Held that S’s executor was entitled 
to pek remedy only in the administration suit which 

landing then.) 


[3] The purpose of Ss. 319 to 323 is not the regula- 
tion of the rights of creditors against the estate of the 
deceased but the regulation of priorities inter se among 
various kinds of creditors. The provisions assume that 
a certain fund is available with the executor and then 
proceed to lay down in what order that fund ought to 
be disbursed. (Vol 24) 1937 Mad 484 (486, 487). 

[4] In some respects, result under S. 323 is similar 
to that where trust is created, and representative is 
considered trustee for persons interested in estate and 
must account for any advantage made by him. (Vol 22) 
1935 Bom 385 (388). 

[5] Section 323 is so worded as to present the law pri- 
marily from former aspect — of creditor’s rights, execu- 
tor’s duty being to render to them their rights. In so 
far as S. S23 places limit on powers of executor to pay 
one creditor in preference to another, and distinguishes 
executor’s rights from rights of testator, it may be con- 
trasted with S. 220 which generally entitles adminis- 
trator to all rights belonging to intestate. (Vol 22) 1935 
Bom 385 (389). 

[6] The section deals with the creditor’s rights as re- 
gards the general assets of their deceased debtor and 
apart from any question of lien, the object is to prevent 
any one creditor obtaining an advantage over another 
in respect of the payment of his debt and to provide 
for the payment of all claims proportionately out of the 
assets of the estate. (’98) 25 Cal 54 (61) ^ (Vol 22) 1935 
Bom 385 (389). (Executor cannot mortgage assets for 
making any payment in excess of the rateable and 
equal payment to creditors,) 

[7] Clause in will that executrices are to be paid 
money out of property of deceased every month in lieu 
of services as long as administration continued : Held 
the payment was a gratuitous bequest and not a debt. 
(Vol 22) 1935 Bom 84 (90) (DB). 

[8] Specialty debts have no priority over others. 
(’71) 8 Bom H C R 20 (25). 

[9] An English executor or administrator is not bound 
to plead the statute of limitations against the demand 
of one claiming to be a creditor of the estate of the de- 
ceased. The ©Sect of the Indian Act of Limitation is 
not to destroy the debt or demand but only to deny ab- 
solutely the remedy by suit and therefore an adminis- 
trator can pay a barred debt in India also. (’78) 1 
Mad 267 (275, 276) (DB), (Administrator-General who 
derives his authority from the statute and the letters of 
administration granted to him can pay a barred debt.) 

[10] Section 323 deals only with such debts as the 
executor knows of. (Vol 22) 1935 Bom 385 (389). 

[11] The knowledge intended under the section must 
be deemed to be as actual as distinguished from a cons- 
tructive or imputable knowledge. Actual knowledge of 
the existence of a debt may be inferred from undue 
precipitancy in disposing of the assets or fraud or any- 
thing unfair in the conduct of the executor or adminis- 
trator. (’71) 8 Bom H C R 20 (26, 27). 

[12] The section merely lays down a rule of proce- 
dure that must be followed by an executor or adminis- 
trator and is not applicable where a creditor who has 
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Applioation of moveable 32^. (l)li the domicile of the deceased was not in British India, 

-properfey to payment of debts application of his moveable property to the payment of his debts is 

BriliL ^ ° to be regulated by the law of British India. 

( 2 ) No creditor who has received payment of a part of his debt by virtue of sub-section ( 1 ) 
shall be entitled to share in the proceeds of the immoveable estate of the deceased unless he brings 
such payment into account for the benefit of the other creditors. 

(3) This section shall not apply where the deceased was a Hindu, Muhammadan, Buddhist, 
Sikh or Jaina or an exempted person. 

Jlkistratiofi, 

A dies, having his domicile in a eoanky where instruments under seal have priority over instruments 
not under seal leaving moveable property tp the value of 5,000 rupees, and immoveable property to the value of 

10.000 rupees, debts on instruments under seal to the amount of 10,000 rupees, and debts on instruments not 
under seal to the same amount. The creditors holding instruments under seal receive half of their debts out of 
the proceeds of the moveable estate. The proceeds of the immoveable estate are to be applied in payment of 
the debts on instruments not under seal until oue-haif of such debts has been discharged, This will leave 

5.000 rupees which are to be distributed rateably amongst all the creditors without distinction, in proportion to 
the amount which may remain due to them. 

[1865 — Ss. 283, 284; Probate and Administration Act, 1881 — S. 9.] 

Debts to be paid before legacies. 325. D.ebts of every description must be paid before any legacy, 
[1865 — S. 285; Probate and Administration Act, 1881 — S. 105.] 


Section 323 — Note 1 fconid.J 
obtained a decree against the estate of the deceased* ap- 
plies for execution of such decree : (’12) 6 Low Bur 
Bui 158 (159, 160) (D B) (’99) 22 Mad 194 (195, 196) 
(DB). (This section does not afieet the right of a decree- 
holder under the Civil P, C., to have his debt paid out 
of the assets of the deceased in the hands of the legal 
representative which have not yet been duly disposed 
of.) (Vol 23) 1936 Bom 423 (434)'5'(»74) 12 Beng L R 
287 (288) (DB). (He can also have it satisfied out of the 
property of the executor where he did not duly apply 
the property of the deceased.) 

[But see (Vol 22) 1935 Bom 385 (393). (Creditor 
getting decree on the pledge by executrix in lieu of 
amount due — Decree does not bind other creditors and 
the creditor gets no priority.) 

[13] Joint decree against P and B — Administrator- 
Oeneral obtaining letters of administration of the estate 
of B on his death subsequent to the decree : Reid that 
there was nothing in the Administrator Generals Act or 
Civil P. 0., to change the Administrator-General’s posi- 
tion or to give him a better position than any ordinary 
suitor and therefore that execution can proceed against 
the estate of B. (’84) 10 Cal 929 (930). 

[14] Decree obtained against administrator in respect 
of a debt owing from the estate of deceased— Execution 
of decree and property purchased by the decree-holders 
under sale deed executed by the administrator with 
leave of Court— Contention in a suit to set aside the de- 
cree and sale by the succeeding administrator that 
decree-holder could execute the decree only under this 
section by asking for rateable distribution in due course 
of administration : Held that the decree obtained and 
execution had was binding upon the successor whatever 
might have been the right way of executing such de- 
crees. (’05) 29 Bom 96 (100) (DB). 

[15] The rateable payment referred to in the section 
is rateable payment out of the assets. There is nothing 
in the Act to show that it shall be made out of the nett 
income of the estate or any other specific part of the 
assets. (’98) 25 Cal 54 (61). 

[16] Income accruing to an executor under the will 
of testator is liable for income-tax and no personal 
- exemption exists in that Act of which he can take ad- 
vantage. (Vol 2) 1915 Cal 621 (621) : 42 Cal 151 (DB). 

Section 324 — Note 1 

[1] The lex loci of India like the lex loci of all other 
noountries is applicable to the immovable property of 


foreigners sojourning but not domiciled here but not to 
their moveable property. This general principle is not dis- 
turbed by S. 44 (S. 21 of the Act of 1925) which resolves 
in a particular way the dispute as to the application 
of the principle. The Succession Act, where either the 
husband or the wife has an Indian domicile, submits 
both their moveables and immoveables to the territorial 
law of India. S. 283 (S. 324 of the Act of 1925) merely 
repeats and applies the above rule of law to a particular 
case. (’76) 1 Cal 412 (420, 421). 

[2] Every administrator, principal or ancillary, must 
apply the assets reduced into possession under his grant 
in paying all the debts of the deceased whether contrac- 
ted in the jurisdiction from which the grant issued or 
out of it and whether owing to creditors domiciled or 
resident in that jurisdiction' or out of it, in that order 
of priority which according to the nature of the debts 
or assets is prescribed by the law of the jurisdiction from 
which the grant issued. (1884) 28 Oh D 175 (177), 
Kannreuiher v. Geiselbrecht, 

[3] In a case in which the assets in a different coun- 
try were distributed so as to give areditors of that 
country as such a priority the English Courts while 
distributing the English assets would see that no credi- 
tor of that country comes in and receives payment until 
the English creditors have been paid a proportionate 
amount so as to equalise payments. (1884) 28 Ch D 175 
(177), Kannreuiher v. Qeiselbrecht, 

Section 325 — Note 1 

[1] The section casts upon the executor the obligation 
to discharge all the debts of the testator of which he 
has notice before paying or delivering the iffgaciea be- 
queathed under a will. (Vol 33) 1946 Mad 209 (213) 

I L R (1946) Mad 707 (D B) (Vol 30) 1943 Mad 276 
(278) : I li R (1943) Mad 477 (D B). (Property bequea- 
thed subject to mortgage — Executor to pay off mort- 
gage and deliver property to legatee.) 

[2] It is the duty of executor first to ascertain what 
the position is and unless it is sufficiently clear to him 
that the estate is solvent not to pay the legacies before 
the debts have been discharged. If there has been an 
administration decree the same principle applies. The 
debts will be ascertained and until the position has 
been clarified by an account being taken or it having 
reached such a stage when it becomes apparent that 
these payments can be made without risk to the credi- 
tors, no payment should be made. (Vol 21) X934CaI 609> 
(610) (D B), 
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Executor or adminiatra- 826. If the estate of the deceased is subject to auy coutiugent 

tor not bound to pay legacies liabilities, an executor or administrator is not bound to pay any legacy 
without indemnity. without a sufficient indemnity to meet the ^liabilities whenever they may 

become due, 

[1865 — S. 286; Probate and Administration Act, 1881 — S. 106.] 

827. If the assets, after payment of debts, necessary expenses and specific legacies, are not 
Abatement of general sufficient to pay all the general legacies in full, the latter shall abate or 
legacies. be diminished in equal proportions, and, in the absence of any direction 

to the contrary in the will, the executor has no right to pay one legatee in preference to another, 
or to retain any money on account of a legacy to himself or to any person for whom he is a trusteeo 

[1865 — S. *287; Probate and Administration Act, 1881 — S. 107.] 

Non-abatement of specific 328. Where there is a specific legacy, and the assets are sufficient 

legacy when assets sufficient for the payment of debts and necessary expenses, the thing specified 
to pay debts. be delivered to the legatee without any abatement. 

[1865 — S. 288; Probate and Administration Act, 1881 — S. 108.] 


Section 325— Note 1 (contd.) 

[3] The debts of the deceased take priority over all 
the legacies. (’40) 42 Pun L E 379 (382) (D B), 

[4] Under Muhammadan law payment of debts of 
deceased takes precedence over legacies. The decree- 
holder can proceed against the property in the hands of 
legatees irrespective of the fact whether the other assets 
of the deceased are or are not sufficient for the payment 
of the decretal amount. (Vol 27) 1940 Lah 848 (349) 
(DB). 

[5] Under this section it is not the duty of the execu- 
tor in every case, whether the estate is soiven t or insol- 
vent, to pay each creditor before he pays any legatee. 
The section lays down only the priority. It does not 
stand in the way of an admittedly solvent estate, of 
the executor paying a legatee before he has discharged 
the debts of the deceased. (Vol 21) 1934 Oal 609 (609) 
(D B). 

[6] The section merely provides that the debts must 
be paid before any legacy is paid. It does not say that 
where the legacy is paid before debts and the legatee 
deals with the property by way of mortgage or otherwise 
the transaction must be taken to be invalid. Therefore 
where a legatee takes the legacy before debts are paid 
he takes it subject to the debts and a mortgage created 
by the legatee cannot be said to be invalid. (’05) 2 Oal 
L Jour 138 (141, 142) (D B). 

[7] When the estate of a deceased person is under 
administration by the Court or out of Court, a purchaser 
from a residuary legatee or heir buys subject to any 
disposition which has been or may be made otthe decea- 
sed’s estate in due course of administration. In fact the 
right of residuary legatee or heir is only to share in the 
ultimate residue which may remain for final distribu- 
tion after all the liabilities of the estate including the 
expenses 61 the administration have been satisfied. 
(’05) 32 Cal 198 (218) .* 32 Ind App 1 (P G). 

[8] The “legal right” of an unsatisfied creditor to 
proceed against an asset of the testator in the hands of 
the executor cannot be resisted by the latter on the plea 
that he holds it as a legatee whose title has been per- 
fected by his own breach of duty in not. completing the 
administratiofi of the estate and discharging the credi- 
tors’ debt and the creditor can levy execution against 
the asset in the hands of the executor under the decree 
obtained by him against the executor as legal represen- 
tative of Ibe testator. (Vol 33) 1946 Mad 209 (213) : 
I liR (1946) Mad 707 (D B). 

[9] The only persons who are protected against the 
priority of claims given to the creditors are bona fide 
purchasers for value without notice. (’40) 42 Pun L B 
379 (382) (D B) ® (Vol 23) 1936 Mad 256 (259) (D B). 


(Mortgagee from executor with knowlege that testator’s 
debts are not paid — Not protected even though hona 
fide transferee.) 

[10] Property forming the subject of legacy subject 
to mortgage — Executor leasing property before redemp- 
tion — Lease is not a claim adverse to the legatee. (Vol 
30) 1943 Mad 276 (278) : I L E (1943) Mad 477 (D B). 

[11] Executor can admit and dispose of claims against 
testator’s estate— Executor can acknowledge debt with- 
in meaning of Limitation Act, S. 19. (Vol 17) 1930 
Mad 218 (219) : 53 Mad 480 (D B). 

[12] Executor can promise to pay time-barred debts- 
of testator. (Vol 15) 1928 Bom 539 (542) (D B). 

Section 326 — Note 1 

[1] V dying leaving S his concubine and B a minor 
son — Vs will providing for a payment of Es. 5000 to 
S— Suit by S for payment of her legacy to her — Ano- 
ther suit by F’s brother for half share on the ground 
that the property was joint family property that V had 
no power to dispose of by will : Held that S, could get- 
payment on her executing a bond undertaking to in- 
demnify the executors for any loss which may arise in 
consequence of the payment of the legacy being declared 
void in the suit of F’s brother. (’92) 2 Mad L Jour 180 
(185) (D B). 

[2] Testator, a share-holder of a company— Executor 
paying ofi legacy without providing for liability attach- 
ing to the estate in respect of the shares ; Held that 
executor was liable to pay to the official liquidators. 
(1870) 10 E Q 477 (478) Taylar v. Taylar. 

Section 327 — Note 1 

[1] If estate of testator proves insufficient to pay al! 
legacies in will in full, share of each will abate propor- 
tionately. (’35) 1936 Mad W N 46 (47) (D B). 

Section 328 — Note 1 

[1] Where the will indicated that another legacy 

was to be paid out of the funds included in a specific 
legacy, that might create a charge thereon. But it is 
doubtful whether the mere absence of a general fund 
out of which a general legacy can be paid would be suffi- 
cient to infer that legacy is to be paid out of the funds 
earmarked as a specified legacy to others. (Vol 271 1945 
Mad 785 (788) (D B). ^ 

[2] Testator bequeathing specific legacy of the net 
income from house to wife — Testator subsequently 
selling the house and by a codicil directing a part of 
sale proceeds to be held in trust for the wife and interest 
thereon to be paid to her : Held the testator preferred 
her to all other legatees and that his intention was to 
benefit her. (’35) 1935 Mad W N 46 (48) (D B), 
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329. Where there is a demonstrative legacy, and the assets are sufficient for the payment of 
Eight under demonstra- debts and necessary expenses, the legatee has a preferential claim for 

tive legacy when assets payment of bis legacy out of the fund from which the legacy is directed 
sufficient to pay debts and to be paid until such fund is exhausted and if, after the fund is exhausted, 
necessary expenses. legacy still remains unpaid, he is entitled to rank for the 

remainder against the general assets as for a legacy of the amount of such unpaid remainder. 

[1865 — S. 289; Probate and Administration Act, 1881 — S. 109.] 

330. If the assets are not sufficient to answer the debts and the specific legacies, an 
Bateable abatement of abatement shall be made from the latter rateably in proportion to their 

specific legacies. respective amounts. 

Illustration, 

A has bequeathed to a diamond ring valued at 500 rupees, and to C a horse, valued at 1,000 rupees. 
It is found necessary to sell all the efiects of the testator; and his assets?, after payment of debts, are only 
1,000 rupees. Of this sum rupees 333*5*4 are to be paid to E, and rupees 666-10-8 to G, 

[1865 — S. 290; Probate and Administration Act, 1881 — S. 110.] 

331. For the purpose of abatement, a legacy for life, a sum appropriated by the will to 
Legacies treated as general produce an annuity, and the value of an annuity when no sum has been 

for purpose of abatement. appropriated to produce it, shall be treated as general legacies. 

[1865 — S. 291; Probate and Administration Act, 1881 — S. 111.] 

CHAPTER VIII. 

Of Assent to a Legacy by Executor or Administrator. 

Assent necessary to 332. The assent of the executor or administrator is necessary to 
complete legatee’s title. complete a legatee’s title to his legacy. 

Illustrations, 

fi) A by his will bequeaths to B bis Government paper which is in deposit with the Imperial Bank of 
India. The Bank has no authority to deliver the securities, nor B a right to take possession of them, without the 
assent of the executor. 


Section 329 — - Note 1 

[1] Where the particular sources of income out of 
which the testator directed that his widow’s monthly 
allowances should be paid, be not sufficient, the rest of 
the movable property or rather the income derived from 
it as well as the rents derived from the immovable pro- 
perty must contribute. (’85) 9 Bom 491 (510). 

[2] Testatrix giving her servants small annuities — 
Will containing the following clauses— “Rupees 981 of 
the Queen’s coin out of my allowance from my wasika 
and notes etc., and shall be paid monthly from Govern- 
ment treasury to my relations, dependents and servants 
as detailed below. . .and the remainder of my allowance 
from wasika etc., shall be divided among my grandsons 
and grand-daughters according to their lawful shares”: 
Held that these annuities or stipends must be regar- 
ded as a demonstrative legacy and would be payable out 
of the testatrix’s general estate in the event of the failure 
of the particular fund pointed out for their payment. 
(’92) 19 Cal 444 (451, 452) : 19 Ind App 83 (P C). 

[3] The rule that the legatee entitled to a demonstra- 
tive legacy is entitled to resort to general assets on failure 
of the source intended is subject to any direction to the 
contrary by the testator. (’06) 29 Mad 155 (159) (D B). 
(Testator directing that it “shall not be paid out of the 
principal” : Held that the legacy was to be paid out 
of the income and not out of. any portion of the estate 
itself.) 

Section 330 — Note 1 

[1] Testator bequeathing rent of specific property to 
his wife and daughters — Bequest is specific and liable 
to abatement in proportion to fall of rent of property. 
(Vol 24) 1937 Bom 384 (385). 

Section 331 — Note 1 

[1] The section is an amplification of the definition 
and illustration of specific bequests contained in the 
Act. (’ll) 13 Bom L R 319 (322, 323). 


[2] A bequest of rent producing property on trust, 
the trustees to apply rents and profits for the benefit of 
a legatee cannot fall within the meaning of specific be- 
quests, for the objects of the testator would not attain a 
fixed and named annual sum. The rents and profits 
would fluctuate from year to year and therefore would 
fall without the definition of specific bequests in the 
Act. (’ll) 13 Bom L R 319 (322). 

Section 332 — Note 1 

[1] Essence of the matter is that, as protection to 
the executor, law ordains that every legatee, whether 
general or specific, and whether of chattels, real or 
personal, must obtain the executor’s assent to the legacy 
before his title can be complete. (Vol 10) 1923 Cal 21 
(23) : 50 Cal 171 (DB). 

[2] The executor is not, however, entitled to with- 
hold his assent arbitrarily and if he does so, the legatee 
can bring a suit to recover the property bequeathed 
to him by joining the executor with the transferees 
to whom the property has been transferred by the 
executor. (Vol 18) 1931 Nag 69 (70) ^ (»13) 37 Bom 
211 (214). (Law really did not mean to leave legatees 
completely at the mercy of perversa or capricious 
executors.) 

[3] Executor has power to give assent to a legacy 
even before obtaining the probate of the will. (Vol 27) 
1940 Pat 40 (44) : 18 Pat 828 (D B). ((Vol 19) 1932 
P C 92 : 69 Ind App 112 : 55 Mad 443 (P 0), Bel, on; 
(1900) 27 Cal 683 (D B), held overruled.) 

[4] Even before such assent is given by an executor 
the legatee has an inchoate right to the legacy such 
as is transmissible to his own personal representatives 
in case of his death before it is paid or delivered. (Vol 
10) 1923 Cal 21 (23) : 50 Cal 171 (D B) ©(Vol 16) 1929 
Sind 19 (22) (DB), 

[5] Assent not given to legatee’s title — Admin is- 
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(i%) A by bis will has bequeathed to C Ms house in Calcutta in the tenancy of B. C is not entitled to 
receive the rents without the assent of the executor or administrator. 

[1865— S. 292; Probate and Administration Act, 1881 — S. 112.] 

3B3. (l) The assent of the executor or administrator to a specific bequest shall be sufficient 
Effect of executor’s to divest bis interest as executor or administrator therein, and to transfer 
assent to specific legacy. |he subject of the bequest of the legatee, unless the nature or the circum- 
stances of the property require that it shall be transferred in a particular way. 

(2) This assent may be verbal, and it may be either express or implied from the conduct of 
the executor or administrator. 

Illustrations. 

(i) A horse is bequeathed. The executor requests the legatee to dispose of it, or a third party proposes to 
purchase the horse from the executor, and he directs him to apply to the legatee. Assent to the legacy is implied. 

(it) The interest of a fund is directed by the will to be applied for the maintenance of the legatee during 

his minority. The executor commences so to apply it. This is an assent to the whole of the bequest. 

(lit) A bequest is made of a fund to A and after him to B. The executor pays the interest of the fund to A. 
This is an implied assent to the bequest to B. 

(iv) Executors die after paying ail the debts of the testator, but before satisfaction of specific legacies. 
Assent to the legacies may be presumed. 

(v) A. person to whom a specific article has been bequeathed takes possession of it and retains it without 
any objection on the part of the executor. His assent may be presumed. 

[1865 — S. 293; Probate and Administration Act, 1881 — Ss. 113, 148.] 

334 . The assent of an executor or administrator to a legacy may be conditional, and if the 
Conditional assent, condition is one which be has a right to enforce, and it is not performed, 

there is no assent. 

Illustrations. 

(%) A bequeaths to B his lands of Sultanpur, which at the date of the will, and at the death of A, were 
subject to a mortgage for 10,000 rupees. The executor assents to the bequest, on condition that B shall within a 
limited time pay the amount due on the mortgage at the testator’s death. The amount is not paid. There is no 
assent. 

(ii) The executor assents to a bequest on condition that the legatee shall pay him a sum of money. The 
payment is not made. The assent is nevertheless valid. 

[1865— S. 294; Probate and Administration Act, 1881— Ss. 114, 148.] 

335 . ( 1) When the executor or administrator is a legatee, bis assent to his own legacy is 
Assent of executor to necessary to complete his title to it, in the same way as it is required 

his own legacy. when the bequest is to another person, and his assent may, in like manner, 

be expressed or implied, 

(2) Assent shall be implied if in his manner of administering the property he does any act 
which is referable to his character of legatee and is not referable to his character of executor or 
administrator. 

Illustration. 

An executor takes the rent of a house or the interest of Government securities bequeathed to him and 
applies it to his own use. This is assent. 

[1865 — S. 295; Probate and Administration Act, 1881— Ss. 115, 148.] 


Section 332— Note I (contd.) 

trator and not legatee is entitled to sue. (Vol 28) 1941 
Nag 181 (183) ; I L B (1942) Nag 92 (D B). 

[6] No Court has in a suit of civil nature any juris- 
diction to decree a legacy simply, unless the executors 
have assented to that particular legacy or unless the 
whole matter of the estate is before them for adminis- 
tration, (’90) 17 Cal 387 (389) (D B). (Presidency 
Towns Small Cause Court has no jurisdiction to try 
the suit.) 

[7] Where the executors have not consented to pay 
the legacy, a suit for its payment by the legatee must 
be treated as being in the nature of administration 
suit. ("92) 2 Mad h Jour 182 (186) (D B). 

[8] Legatee entitled to debts under the will — . Suit 
by^ legatee with permission of the executor on a pro- 
missory note — Suit is maintainable by the legatee 
though the legatee will not be entitled to realise the 
money until succession certificate is obtained. (Vol 20) 
1933 Lab 805 (806) (D B). 

Section 333 — Note 1 

[1] This section relates to specific bequests, that is 
to to bequests of particular articles or kinds of 


property and not to general bequests. (Vol 28) 1941 
Oudh 146 (148) : 16 Luck 213 (D B). 

[2] In case of specific legacies, the legacy vests in 
the legatee immediately after the executor’s assent and 
he can maintain an action at law in respect of it. 
(1909) 2 Oh 180 (185), West v. Boberts. 

[3] An executor after having given his assent to a 
legacy is not competent to deal further with the pro- 
perty bequeathed. (Vol 6) 1919 Cal 996 (997) (D B). 

[4] Where a specific legatee who is appointed execu- 
tor dies six * years after the order of probate and full 
administration of the estate, the assent of the executor 
to the specific bequests must be presumed. (Vol 20) 
1933 Cal 482 (485) (D B). 

Section 335 — Note 1 

[1] Where the executor executes a mortgage in his 
individual capacity as a legatee with respect to the 
properties bequeathed to him and applies the money 
to his own use, and not to administer the estate of his 
testator, the executor assents to the legacy in his own 
favour on the date he gives the mortgage, (Vol 27) 
1940 Pat 40 (44) : 18 Pat 828 (D B). 
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ESect of executor’s 336. The assent of the executor or administrator to a legacy gives 

assent. effect to it from the death of the testator. 

Illustrations. 

(%) A legatee sells his legacy before it is assented to by the executor. The executor’s subsequent assent 
operates for the benefit of the purchaser and completes his title to the legacy. 

(%i) A bequeaths 1,000 rupees to B with interest from his death. The executor does not assent to his legacy 
until the expiration of a year from A’s death. B is entitled to interest from the death of A. 

[1865 — S, 296; Probate and Administration Act, 1831 — Ss. 116, 148.] 

Executor when to deli- 337. An exacutor or administrator is not bound to pay or deliver any 
ver legacies. legacy until the expiration of one year from the testator’s death. 

IllustraUon. 

A by his will directs his legacies to be paid within six months after his death. The executor is not bound to 
pay them before the expiration of a year. 

[1865— S. 297; Probate and x\dministration Act, 1881— Ss. 117, 148.] 

CHAPTER IX. 

Oe the Payment and Apportionment op Annuities. 

338. Where an annuity is given by a will and no time is fixed for its commencement, it shall 

Commencement of annuity commence from the testator’s death, and the first payment shall be 

when no time fixed by will. made at the expiration of a year next after that event. 

[1865 — S. 298 ; Probate and Administration Act, 1881 — S. 118.] 

339. Where there is a direction that the annuity shall be paid quarterly or monthly, the first 

When annuity, to be paid payment shall be due at the end of the first quarter or first month, as 

monthly, first the Case may be, after the testator's death ; and shall, if the executor 
^ ^ or administrator thinks fit, be paid when due, but the executor or 

administrator shall not be bound to pay it till the end of the year. 

[1865— S. 299 ; Probate and Administration Act, 1881 — Ss. 119, 148.] 

Dates of successive payments 3^0. ('j) Where there is a direction that the first payment of an 

shall ba made within one month or any other division of time 
on day certain ; death of aimu- death of the testator, or on a day certain, the successive pay. 

itant before date of payment. ments are to be made on the anniversary of the earliest day on which 
the will authorises the first payment to be made. 

If the annuitant dies in the interval between the times of payment, an apportioned share 
of the annuity shall be paid to his representative, 

[1865— S. 300; Probate and Administration Act, 1881 — S. 120.] 

CHAPTER X. 

Op the Investment of Funds to provide for Legacies. 

3^1. Where a legacy, not being a specific legacy, is given for life, the sum bequeathed shall 

Investment of sum bequea- at the end of the year be invested in such necurities as the High Gourfi 
thed, where legacy, not specific, ^ay by any general rule authorise or direct, and the proceeds thereof 
given or i e. legatee as the same shall accrue due.’' 

[1865— S. 301 ; Probate and Administration Act, 1881 — S. 121,] 

Investment of general legacy (ij Where a general legacy is given to be paid at a future 

to be paid at future time: dis- time, the executor or administrator shall invest a sum sufficient to 
posa 0 in ermediate interest, ‘I. securities of the kind mentioned in section 341, 


Section 336 — Note 1 

[4] Under a will made by the plaintiff’s father, the 
piaintifi was entitled to all the movables and debts due 
to her father at the time of his death. She instituted 
a suit on a promissory note. An executor had been 
appointed under the will and he had taken out probate. 
The lower Court held that only the executor could 
sue : Seld^ that as the executor had given bis permis- 
sion to sue and this assent, under S. 336, referred 
back to the date of the death of the testator, the plain- 
tiff could sue on the basis of the pro-note though 
she would not be entitled to realize the money until 
she obtained the succession certificate. (Vol 20) 1933 
Lab 805 (806) (D B). 


Section 337 — Note 1 

[1] One year is given by the law to the executors to 
liquidate the estate. For one year from the death, no 
legacy residuary or otherwise can be claimed. (’05) 
7 Bom L R 755 (758). 

[2] The period is only for convenience and there is 
no doubt that the property vests at the death of the 
testator. (1827) 10 Yes 1 (13) : 32 E R 743, Garth- 
shore 7 Chalie. 

Section 341 — Note 1 

[1] An executor is bound to make fund productive 
and in-order to do this, he must invest it in some 
form of security. If he fails to do so, he will be liable 
for the consequent loss. (Vol 19) 1932 All 384 (335) ", 
54 All 605 (D B). 
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{ 2 ) Th© interiuBdiat© interest shall form part of the residue of the testator s estate, 

[1865— S. 302 ; Probate and Administration Act, 1881— Ss. 122, 148.] 

353. Where an annuity is given and no fund is charged with its payment or appropriated by 
Procedure when no fund the will to answer it, a Government annuity of the specified amount 
charged with, or appropriated shall be purchased, or, if no such annuity can be obtained, then a sum 
to annuity. Sufficient to produce the annuity shall be invested for that purpose in 

securities of the kind mentioned in section 341. 

[1865 — S. 303 ; Probate and Adminiatration Act, 1881— S. 123.] 


355. Where a bequest is contingent, the executor or administrator is not bound to invest the 
Tiansfer to residuary legatee amount of the legacy, but may transfer the whole residue of the estate 
of contingent bequest. to the residuary legatee, if any, on his giving sufficient security for the 

payment of the legacy if it shall become due. 

[1865— S. 304 ; Probate and Administration Act, 1881 — Ss. 124, 148.] 

355. ( 1 ) Wherff the testator has bequeathed the residue of his estate to a person for life with- 
Investment of residue be- direction to invest it in any particular securities, so much 

queatbed for life, without thereof as is not at the time of the testator’s decease invested in secu- 
direction to invest in parti- rities of the kind mentioned in section 341 shall be converted into 
cular securities. money and invested in such securities. 

( 2 ) This section shall not apply if the deceased was a Hindu, Muhammadan, Buddhist, Sikh 
or Jaina or an exempted person. 

[1865— S. 305.3 


356. Where the testator has bequeathed the residue of his estate to a person for life with a 
Investment of residue be- direction that it shall be invested in certain specified securities, so 
queatbed* for life, with direo- much of the estate as is not at the time of his death invested in secu- 
tion to invest in^ specified rities of the specified kind shall be converted into money and invested 
securities. securities, 

[1865 — S. 306 ; Probate and Administration Act, 1881—8. 125.] 


357. Such conversion an.d investment as are contemplated by sections 345 and 346 shall be 
Time and manner of con- made at such times and in such manner as the exeoutoc or adminis- 
version and investment. trator thinks fit ; and, until such conversion and investment are com- 

pleted, the person who would be for the time being entitled to the income of the fund when so 
invested shall receive interest at the rate of four per cent, per annum upon the market- value (to be 
computed as at the date of the testator’s death) of such part of the fund as has not been so 
invested : 

Provided that the rate of interest prior to completion of investment shall be six per cent, per 
annum when the testator was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 
person. 

[1865-8. 307 ; Probite and Administration Act, 1881— Ss. 126, 148,] 


Section 343 — Note 1 

[1] A gift of an annuity must be regarded as a 
legacy of the definite sum which would have purchased 
the annuity and the legal personal representative of 
the annuitant is entitled to that sum. (1909) 1 Gh 
276 (278), In re Brunning ; Gammon v. bale^(lQ0I) 
2 Oh 8 (12), In re Bohhim ; Bobbins v Legge. 

Section 345 — • Note 1 

[1] This section is based on the rule laid down in 
(1802) 7 Ves 137 (148) : 32 E B 56, Howe v. Bari of 
Dartmouth. 

[2] The above rule only means that the Court will 
assume that by the gift of personal estate to several 
persons in succession, the testator intended that the 
whole of his estate should be converted, that being 
the only means by which in the case of wasting pro- 
perty the several parsons would be enabled to enjoy it 
in succession. (1909) 2 Oh 111 (117, 120), In re Nic- 
holson ; Bade v. Nilcholson* (There is no distinction 
between unauthorised securities of a wasting and those 
of permanent nature for applying this rule.) 

" ft] The rule does not apply to a case » where the 


testator has shown an intention that the property 
should be enjoyed in specie. (1899) 2 Ch 336 (339), 
In re Bland ; Miller v. Bland >5i(1878) 8 Ch D 101 
(112, 124), Macdonald v. Irvin, (The burden is on 
the person who says that the rule should not be 
applied.) ^{1201) 1 Ch 22 (29), In re Bates ; Hodg- 
son V. Bates. (Legacy of shares in a large and success- 
ful trading company — t^Seourities held hazardous but 
on interpretation of testator’s intention trustees were 
held authorised to retain them and give the tenant 
for life the income derived from them.) 

Section 347 — Note 1 

[1] Power to postpone sale and conversion is a 
power to postpone it for a reasonable time for the 
benefit of the estate. (1914) 1 Ch 192 (202), In re 
Marshall ; Marshall v. Marshall ^<{1884)*26 Oh D 42 
(46), In re Chancellor ; Chancellor v. Brown. 

[2] As to rate of interest payable on the value of . 
securities during the period of postponement of sale 
and conversion of wasting securities, see (1904) 2 Oh 
4 (12, 13), Gabelhne v. Woods. 
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Bi8. (l) Where, by fcbe terms of a bequest, the legatee is entitled to the immediate payment 
Procedure where minor or possession of the money or thing bequeathed, but is a minor, and there 
ment^or °po?aTs^on^oFbe^ direction in the will to pay it to any person on his behalf, the executor 

^^eafe, and no direction to administrator shall pay or deliver the same into the Court of the District 

pay to person on his behalf. Judge, by whom or by whose District Delegate the probate was, or letters 
of administration with the will annexed were, granted, to the account of the legatee, unless the 
legatee is a ward of the Court of Wards, 

( 2) If the legatee is a ward of the Court of Wards, the legacy shall be paid to the Court of Wards 
to his account. 

(8) Such payment into the Court of the District Judge, or to the Court of Wards, as the case 
may be, shall be a sufficient discharge for the money so paid. 

( 4 j Money when paid in under this section shall be invested in the purchase of Government 
securities, which, with the interest thereon, shall be transferred or paid to the person entitled there, 
to, or otherwise applied for his benefit, as the Judge or the Court of Wards, as the case may be, 
may direct. 

[1865 — S. 303; Probate and Administration Act, 1881 — S. 127; District Delegates Act, 1881 — S. 8.] 

CHAPTER XL 

Of the Produce and Interest of Legacies. 

Legatee’s title to produce 359. The legatee of a specific legacy is entitled to the clear produce 
nf specific legacy. thereof, if any, from the testator’s death. 

Exception, — A specific bequest, contingent in its terms, does not comprise the produce of the 
legacy between the death of the testator and the vesting of the legacy. The clear produce of it 
forms part of the residue of the testator’s estate. 

Illustrations, 

(i) A bequeaths his flock of sheep to 5. Between the death of A and delivery by his executor the sheep are 
shorn or some of the ewes produce lambs. The wool and lambs are the property of B, 

(i%) A bequeaths bis Government securities to jB, but postpones the delivery of them till the death of C. The 
interest which falls due between the death of A and the death of G belongs to H, and must, unless he is a minor, 
Ibe paid to him as it is received. 

(m) The testator bequeaths all his four per cent. Government promissory notes to A when he shall complete 
the age of 18. .4, if he completes that age, is entitled to receive the notes, but the interest which accrues in respect 
of them between the testator’s death and A's completing 18, form part of the residue. 

[1865 — S. 309; Probate and Administration Act, 1881— S. 128.] 

Residuary legatee’s title to 350.* The legatee under a general residuary bequest is entitled to the 
produce of residuary fund. produce of the residuary fund from the testator’s death. 

Exception, — A general residuary bequest contingent in its terms does not comprise the mcome 
which may accrue upon the fund bequeathed between the death of the testator and the vesting of 
of the legacy. Such income goes as undisposed of. 

Illustrations. 

(i) The testator bequeaths the residue of his property to A, a minor, to be paid to him when he shall complete 
the age of 18. The income from the testator’s death belongs to A, 

(li) The testator bequeaths the residue of his property to A when he shall complete the age of 18. A, if he 
completes that age, is entitled to receive the residue. The income which has accrued in respect of it since the 
testator’s death goes as undisposed of. 

[1865 — S. 310; Probate and Administration Act, 1881— S. 129.] 

Interest when no time fixed 351. Where no time has been fixed for the payment of a general 
for payment of general legacy, legacy, interest begins to run from expiration of one year from the 
testator’s death. 


Section 349 — Note 1 

[1] The legatee of a specific legacy is entitled to 
mesne profits from the date of the testator’s death. 
(Vol 5) 1918 Mad 256 (257) (DB). 

[2] Demonstrative legacy partly specific and partly 
.general to be paid out of specified property — Interest 
.payable from one year after testator’s death. (Vol 12) 
1925 Mad 164 (166) (DB). 

SECTION 351 SYNOPSIS. 

1. Scope.* 

Demonstrative legacy— Interest on. 


3. Exception (1), 

4. Exception (2). 

1. Scope— [1] By a rule that has been adopted 
for the sake of general convenience the Court holds the 
personal estates to be reduced into possession within a 
year after the death of the testator. Upon that ground 
interest is payable upon legacies from that time unless 
some other period is fixed by the will. (1807) 13 Ves 325 
(333, 334) : 33 E R Sie.TYood v. Pemyre, 

[2] Sections 351 and 355 relate to interest on annui- 
ties or legacies payable by executor, and cannot apply 
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Exception. — (l) Where the legacy is bequeathed in satisfaction of a debt, interest runs from 
the death of the testator. 

(2) Where the testator was a parent or a more remote ancestor of the legatee, or has put 
himself in the place of a parent of the legatee, the legacy shall bear interest from the death of the 
testator. 

(8) Where a sum is bequeathed to a minor with a direction to pay for his maintenance out oi 
it, interest is payable from the death of the testator. 

[1865~S. 311; Probate and Administration Act, 1881 — S. 130.] 

352. Where a time has been fixed for the payment of a general legacy, interest begins to run 
Interest when time fixed, from the time SO fixed. The interest up to such time forma part of the 

residue of the testator’s estate. 

Exception . — Where the testator was a parent or a more remote ancestor of the legatee, or has 
put himself in the place of a parent of the legatee and the legatee is a minor, the legacy shall bear 
interest from the death of the testator, unless a specific sum is given by the will for maintenance, 
or unless the will contains a direction to the contrary. 

[1865— S. 312; Probate and Administration Act, 1831 — S. 131.] 

353. The rate of interest shall be four per cent, per annum in all cases except when the 
Bate of interest, testator was a Hindu, Muhammadan, Buddhist, Sikh or Jaina or an exempted 

person, in which case it shall be six per cent, per annum. 

[1865—S. 313; Probate and Administration Act, 1881—8. 132.] 


355. No interest is payable on the arrears of an annuity within the first year from the death 
No interest on arrears of of the testator, although a period earlier than the expiration of that year 
annuity within first year have been fixed by the will for making the first ph.yment of the 

after testator’s death. annuity. & 

[1865— S. 314; Probate and Administration Act, 1881 — S. 133.] 

Interest on sum to be invested 355. Where a sum of money is directed to be invested to produce 
to produce annuity. an annuity, interest is payable on it from the death of the testator^ 

[1865 — S. 315; Probate and Administration Act, 1881—8. 134.] 


Section 351— Note 1 (conid,) 

to sum directed to be paid out of profits of immovable 
property which legatee was entitled to as part of pro- 
perties obtained by him under will and devolved upon 
his heirs. (Vol 7) 1920 Gal 232 (236) (DB), 

[3] Where no time is fixed for the payment of a 
legacy but the amount is expressly made payable out of 
a particular fund which is not to be got in until after a 
longer interval, the case is governed by this section 
and the interest is payable from the end of the year of 
testator’s death. (Vol 3) 1916 Cal 937 (938): 43 Cal 201. 
((1867) 2 Ch A 782, Lord v. LordjiRel, on.) (Vol 19) 
1932 Bom 506 (508) (DB). 

[4] Where legacies were intended to be given as from 
testatrix’s death and to become due at once though it 
was recognized by the testatrix that they would not in 
fact be paid until the determination of a certain litiga- 
tion, interest was allowed from one year after the death 
of the testator to be accumulated for the sole benefit of 
the residuary legatee. (Vol 9) 1922 Mad 457 (462) ; 46 
Mad 190 (SB), 

2. Demonstrative legacy— Interest on. — [1] De- 
monstrative legacy partly general and partly specific, 
to be paid out of specific property — Interest thereon 
runs from one year after the testator’s death even 
though the will does not provide for it, (Vol 12) 1925 
Mad m (166) (DB). 

[2] According to English law, demonstrative legacies 
carry interest from one year from tbe testator’s death. 
The Indian law is not difierent. In the matter of interest 
demonstrative legacies are viewed as general legacies 
and interest is allowed thereon from the expiry of one 
year from date of testator’s death. (’06) 29 Mad 155 
Im) (BB) * (Vd 3) 1916 Cal 937 (938) : 43 Cal 201 
®{V61 19) 1932 Bom 506 (507) (DB), 


[3] Testator making oral agreemenlis of sale leaving 
directions that sale proceeds be distributed in certain 
proportions — Legacies are demonstrative and not 
specific. (Vol 19) 1932 Bom 506 (507) (DB). 

3. Exception (1). — [1] Where a Court decrees a 
legacy to be a satisfaction of a debt, the Court gives 
interest always from the death of the testator. (1744) 
3 Atk 96 (99) : 26 E R 858 Clarke v. Sewell ^ (’02) 
25 Mad 361 (365) (DB). 

4. Exception (2).— [1] Legacies to the daughters 
of the testator are governed by Excep. 2 and bear interest 
from the date of death of testator. (Vol 19) 1932 Bom. 
506 (508) (DB). 

Section 352 — Note 1 

[1] Demonstrative legacy— Will silent as to interest 
— Hate of interest is 4 per cent, per annum. (Vol 3) 1916 
Cal 937 (938) : 43 Cal 201. 

Section 353 — Note 1 

[1] The plaintifi entitled to receive annuity under 
will is entitled, in a suit for arrears, to interest at the 
rate of 6 per cent, on amount claimed under this section. 
The fact that he waited for long time before coming to 
Court is no ground for refusing statutory interest. 
(Vol 25) 1938 Pat 600 (603) : 17 Pat 350 (DB). 

Section 355 — Note 1 

[1] Section relates to interest on annuities or legacies 
payable by executor and not to sums payable out of 
profits of immovable property to which a legatee was 
entitled as part of properties obtained under the will 
and devolved upon his heirs. (Vol 7) 1920 Cal 232 (236) 
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Of the Refunding of Legacies. 


356« When an executor or administrator has paid a legacy under the order of a Court, he is en- 
Befund of legacy paid titled to Call upon the legatee to refund in the event of the assets proving 
under Court’s orders. insufficient to pay all the legacies. 

[1866— S. 316; Probate and Administrauon Act, 1881 — Ss. 135, 148.] 

357. When an executor or administrator has voluntarily paid a legacy, he cannot call upon a 
No refund if paid legatee to refund in the event of the assets proving insufficient to pay all the 
voluntarily. legacies. 

[1860— S. 317; Probate and Administration Act, 1881— Ss. 136, 148.] 


358. When the time prescribed by the will for the performance of a condition has elapsed, 
Befund when legacy Las become ’^'^thout the condition having been performed, and the executor or 
due on performance of condition administrator has thereupon, without fraud, distributed the assets; 
within further lime allowed ^under in such case, if further time has been allowed under section 131 
section 137. performance of the condition, and the condition has been 


performed accordingly, the legacy cannot be claimed from the executor or administrator, but those 
to whom he has paid it are liable to refund the amount. 

[1866— S. 318; Probate and Administration Act, 1831— Ss. 137, 148.] 


359. When the executor or administrator has paid away the assets in legacies, and be is 
When each legatee compellable afterwards obliged to discharge a debt of which he had no pre- 
to refund in proportion. vious notice, he is entitled to call upon each legatee to refund in 

proportion. 

[1865 — S. 319; Probate and Administration Act, 1881— Ss. 188, 148.] 


360. Where an executor or administrator has given such notices as the High Court may, by 
Distribution of assets, any general rule, prescribe or, if no such rule has been made, as the High 

Court would give in an administration suit, for creditors and others to send in to him their claims 
against the estate of the deceased, he shall, at the expiration of the time therein named for sending 
in claims, be at liberty to distribute the assets, or any part thereof, in discharge of such lawful 
claims as, he knows of, and shall not be liable for the assets so distributed to any person of whose 
claim he shall not have had notice at the time of such distribution: 

Provided that nothing herein contained shall prejudice the right of any creditor or claimant 
to follow the assets, or any part thereof, in the hands of the persons who may have received the 
same respectively. 

[1865— S. 320; Probate and Administration Act, 1881— S. 139.] 

361. A creditor who has not received payment of his debt may call upon a legatee who has 
Creditor may call upon legatee to received payment of his legacy to refund, whether the assets of 

3^eiund. the testator’s estate were or were not sufficient at the time of his 

death to pay both debts and legacies: and whether the payment of the legacy by the executor or 
administrator was voluntary or not. 

[1865 — S. 321; Probate and Administration Act, 1881 — Ss. 140, 148.] 


Section 360 — Note 1 

[1] The expression “distribution’-’ covers payments 
both to creditors and legatees. {Yol 22) 1935 Bom 385 
(390). 

[2] The proviso to S. 360 restricts the effect of the 
notices to the liability of the executor alone; it leaves 
the other rights untouched. (Yol 22)1935 Bom 385(390). 

[3] Proviso to this section does not create a right 
but saves one if the statute has given one. Thus, it 
saves the right of the creditor when he finds that the 
estate has been distributed by the executor properly 
and enables him to proceed against the legatee. (Yol 23) 
1936 Bom 423 (435, 438). (Position of creditors guilty 
of latches discussed.) 

. Section 361 — Note 1 

[1] Mahomedan law — Will— Payments of debts of 
deceased takes precedence over legacies — Property in 
the hands of legatee can be proceeded against for pay- 
ment of debt even if other property of the deceased is 
sufldeient to pay debt. (Yol 27) 1940 Lah 348 (349) (DB). 
(Section 361 also referred to.) 


[2] The legal right of an unsatisfied creditor to pro- 
ceed against an asset of the testator in the hands of 
executor cannot be resisted by the latter on the plea 
that he holds it as a legatee whose title has been 
perfected by his own breach of duty in not having 
completed the administration of the estate and dis- 
charging the creditor’s debt. (Yol 33) 1946 Mad 209 
(213) : I L B (1946) Mad 707 (DB). 

[3] General administration action is not the only 
means of enforcing right under S,361. (Yol 33)1946 Mad 
209 (213, 214) : I L E (1946) Mad 707 (DB). {A dying 
pending suit by creditor against him— ^’s son claiming 
to be executor and legatee under will of A substituted 
and decree passed — Decree can be executed against 
property held by A as legatee.) 

[But see (Yol 17) 1930 Cal 762 (763, 764) ; 53 Ca! 
170 (DB). (Bight has to be exercised by a pit and not 
merely by levying execution, against assets in the hands 
of legatee )] 

[4] If an executor who is also residuary legatee sales 
or mortgages an asset of the testator for valuable consi 
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362. If the assets were sufficient to satisfy all the legacies at the time of the testator’s death, 
When legatee, not satisfied or » legate who has not received payment of his legacy, or who has 

compelled to refund under section been compelled to refund under section 361, cannot oblige one 
361, cannot oblige one paid in full ^ho has received payment in full to refund, whether the legacy 
Hio refund. qj, without Suit, although the assets have 

subsequently become deficient by the wasting of the executor. 

[1865—8. 322; Probate and Administration Act, 1881— S. 141.] 

363a If the assets were not sufficient to satisfy all the legacies at the time of the testator’s 
When unsatisfied legatee must first death, a legatee who has not received payment of his legacy 
proceed against executor, if solvent. must, before he Can Call on a satisfied legatee fco refund, first 
proceed against the executor or administrator if he is solvent; but if the executor or administrator 
is insolvent or not liable to pay, the unsatisfied legatee can oblige each satisfied legatee to refund 
in proportion. 

[1865 —S. 823; Probate and Administration Act, 1881 — S. 142 ] 

365, The refunding of one legatee to another shall not exceed the sum by which the satisfied 
Limit to refunding of one legatee to legacy Ought to have been reduced if the estate had been pro- 
another. pfrly administered. 

Illustration, 

A has bequeathed 240 rupees to B, 480 rupees to O, and 720 rupees to D. The assets are only 1,200 rupees 
and, if properly administered, would give 200 rupees to B, 400 rupees to C, and 600 rupees to B. C and B have 
been paid their legacies in full, leaving nothing to B, B can oblige G to refund 80 rupees, and B to refund 120 
rupees. 

[1865— S. 324; Probate and Administration Act, 1881 — S. 143.] 

Refunding to be without interest. 305 . The refunding shall in all cases be wifcbout interest. 

[1865— S. 325; Probate and Administration Act, 1881— S. 144.] 


366. The surplus or residue of the deceased’s property, after payment of debts and legacies, 
Residue after usual payments to shall be paid to the residuary legatee when any has been appointed 
be paid to residuary legatee. by the will. 

[1865— S. 326; Probate and Administration Act, 1881 — S. 145.] 


367* Where a person not having his domicile in British India^ has died leaving assets both 
Transfer of assets from British India and in the country in which he had his domicile at the 
Britishindia to executor or time of his death, and there has been a grant of probate or letters of 
administrator in country of administration in Britishindia with respect to the assets there and a grant 
omici e or is ri u ion. administration in the country of domicile with respect to the assets in 

that country, the executor or administrator, as the case may be, in British India, after having given 
such notices as are mentioned in section 360, and after having discharged, at the expiration of the 
time therein named, such lawful claims as be knows of, may, instead of himself distributing any 
surplus or residue of the deceased’s property to persons residing out of British India who are 
entitled thereto, transfer, with the consent of the execufcor or administrator, as the case may be, in 
the country of domicile, the surplus or residue to him for distribution to those persons. 

[1865— S. 326A; Probate and Administration Act, 1881 — S. 145A; ibid, 1890— Ss. 9, 16.] 

[a] See S. 5, Legislative-note (a). 


Section 361— Note 1 (contd,) 

deration to a person who has no notice of the existence 
of unsatisfied debts of the testator, or of any ground 
which rendered it improper for the executor so to deal 
with the asset, that person’s purchase or mortgage is 
valid against any unsatisfied creditor of the testator. 
(1896) 1 Ch 968 (974, 975), (Buie applies to acquitable 
as well as legal assets provided either executor or Court 
has no control over the assets.) 

[5] A mortgage by an executor who is also a resi- 
duary legatee to secure his private debt may be set 
aside even at the suit of a pecuniary legatee for the 
nature of the claims of the legatees they taking under 
4he will, 5 oay be ascertained. (1909) 33 Bom 1 (21) : 35 
Ind App 139 (P C). (Mortgage by executor who was 
«ilso a legatee — Mortgagee having constructive notice 


of unpaid legacy — Claims of legatees prevail over those 
of mortgagee.) 

Section 366 — Note 1 

[1] Residuary legatee does not become “proprietor” 
until after the administration has been completed and 
his interest ascertained and made over to him by the 
executor. (1909) 36 Gal 28 (42) ® (1905) 7 Bom L R 
755 (758). 

[2] The only right’a residuary legatee has is to have 
the administration completed and the residuary estate 
ascertained and realised. But before the administration 
is completed the legatee has no right or claim to any 
part of the estate. (1897) App Cas 11 (21), Lord Sudeley 
V. Attorney-General (1857) 6 H L 217 (226, 227), 
WigTitwich v. Lord, 
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CHAPTER XIII. 

Op the Liability op an Execdtos ob, Administratob for Devastation. 

Liability of exaoutor or ad- 368. When an executor or administrator misapplies the estate of the 
ministrator for devastation. deceased or subjects it to loss or damage, he is liable to make good the 
loss or damage so occasioned. 

Illustrations, 

(i) The executor pays out of the estate an unfounded claim. Ho is liable to make good the loss. 

(ii) The deceased had a valuable lease renewable by notice which the executor neglects to give at the proper 
time. The executor is liable to make good the loss. 

(iii) The deceased had a lease of less value than the rent payable fpr it, hut terminable on notice at a 
particular time The executor neglects to give the notice. He is liable to make good the loss. 

[1865 — S. 327; Probate and Administration Act, 1881 — S. 146.] 

369. When an executor or administrator occasions a loss to the estate by neglecting to get in 
Liability of executor or administrator for any part of the property of the deceased, he is liable to make 
neglect to get any part of property. good the amount. 

Illustrations. 

(i) The executor absolutely releases a debt due to the deceased from a solvent person, or compounds with 
a debtor who is able to pay in full. The executor is liable to make good the amount, 

(ii) The executor neglects to sue for a debt till the debtor is able to plead that the claim is barred by limi- 
itation and the debt is thereby lost to the estate. The executor is liable to make good the amount. 

[1865— S. 328; Probate and Administration Act, 1881--S. 147.] 


SECTION 368 — SYNOPSIS. 

1. Scope. 

2. “Misapplies” or “subjects to loss or damage.” 

3. Liability of co«executors and successive exe» 

cutors. 

4. Agent of executor — Liability for. 

5. Legal representative of executor — Liability of. 

1. Scope. — [1] The liability under this section ia 
confined only to such acts of waste and mismanage- 
ment as can be attributed to the executor as an exeou- 
■tor as such and not as a legatee, (Vol 2) 1915 Mad 
1184 (1188). (Hindu widow appointed as administratrix 
— Acts of waste and mismanagement after administra- 
tion is over and she is m possession as a Hindu widow 
— She is not liable under administration bond.) 

[2] All the property of the deceased is vested in the 
executor and should the executor abuse his powers in 
respect of such property while it is vested in him, the 
remedy can only be a personal remedy against the exe- 
cutor himself. (Vol 14) 1927 Bom 387 (392). 

[3] Limitation — Time for suit against administrator 
ior misappropriation runs from time of ascertainment of 
amount misappropriated and not from date of misappro- 
'priation. (Vol 14) 1927 Bang 28 (29): 4 Bang 358 (DB). 

2. “Misapplies” or “subjects to loss or damage.” 
— [1] An executor who is also a residuary legatee is not 
entitled to help himself before paying debts and specific 
legacies. His taking money for himself before such pay- 
ments is a breach of trust, (Vol 20) 1933 Cal 286 (290): 
€0 Gal 30 (DB). (Court has power to pass interlocutory 
order directing him to bring money in Court or to fur- 
nish security.) 

[2] An executor or administrator who risks the 
iunds of an estate by mixing them with his own and 
employs these far his own purposes, even temporarily, is 
in a great danger of criminal as well as civil liability. 
(1881) 6 Cal 70 (76). 

[3] Sale by administrator of a portion of assets to 
bis brother at a gross under-value during suit for ad- 
ministration — Sale held fraudulent and void against cre- 
ditors of the estate (1848) 11 Beav 265 (270, 272) : 50 
E K 818, Rice v. Gordon. 

[4] If-next-of*kin with full knowledge of fact but 
under a mistake as to their legal rights authorises the 
administrator to pay the amount to a third person who 
is not in law entitled to it, and the administrator pays 
.-accordingly he acts in due course of administration and 
^here is no breach of trust in that act of payment. 


(1910) 12 Bom L R 53 (62) (DB). (Mistake of fact on 
the part of next-of-kin does not entitle them to any re- 
lief against executor.) 

[5] Estate in state of considerable embarrassment — 
Executor obliged to sell portion to meet liabilities — 
Failure to raise money on interest does not necessarily 
amount to dereliction of duty on executor’s part unless 
damage is proved to have resulted from sale. (Vol 3) 
1916 Cal 110 (116) (DB). 

3. Liability of co-executors and successive exe- 
cutors, — . [1] A devastavit by one of two executors or 
administrators will not charge bis companion provided 
he has not intentionally or otherwise contributed to it, 
(1909) 10 Cal L Jour 503 (515) (DB). ( (1840) 2 Beav 
472, William v. Nixon^ Bel. on.) 

[2] It is the duty of all executors to watch over and 
if necessary to correct the conduct of each other and 
an executor who stands by and sees a breach of trust 
committed by his co-executor becomes responsible for 
that breach. (1909) 10 Cal L Jour 503 (515) (DB). 

[3] Successive executors — Second executor is not 
liable for accounts of predecessors or his wrongful acts 
— It is however incumbent on him to call upon repre- 
sentatives of the predecessors to render account and 
respond in damages for devastavit, mismanagement or 
breach of duty. (Vol 3) 1916 Cal 110 (112) (DB). 

4. Agent of executor — Liability for.— [1] Where 
an executor appoints an agent to carry on business of 
the trust, it is incumbent on him to act with the same 
degree of care as a man of ordinary prudence would in 
his own afiairs. But where there is want of diligence 
on the part of the executor both in the selection and 
the supervision of the agent and the loss sustained by 
the estate can be directly connected with such want of 
diligence there is a clear breach of duty for which exe- 
cutor is liable. (1905) 29 Bom 170 (184, 185) (DB). 

5. Legal representative of executor — Liability 
of.— [1] The legal representative of a deceased executor 
is not only liable for a devastavit committed by the 
latter but may also be called upon to render any ac- 
count which the latter should have, but has not ren- 
dered. (1910) 7 Ind Case 805 (806) (Cal). (Plaintiff held 
failed to establish her claim to an account from th® 
executor.) 

Section 369 — Note 1 

[1] The principle on which S. 147, Probata and 
Administration Act, corresponding to this section is 
based is that title gained by stranger as against exe- 
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PART X. 

Succession Certificates. 

370. (l) A. succession certificate (hereinafter in this part referred to as a certificate) shall not 
Restriction on grant of certi- he granted under this Part with respect to any debt or security to 
ficates under this Part. which a right is required by section 212 or section 213 to be established 

by letters of administration or probate: 

Provided that nothing contained in this section shall be deemed to prevent the grant of a 
certificate to any person claiming to be entitled to the effects of a deceased Indian Christian, or to 
any part thereof, with respect to any debt or security, by reason that a right thereto can be establi- 
shed by letters of administration under this Act. 

(2) For the purposes of this Part, '‘security” means — 

(a) any promissory note, debenture, stock or other security of the [Central Government] or 
of a [Provincial Government]; 

(b) any bond, debenture, or annuity charged by Act of Parliament on the revenues of India; 

(c) any stock or debenture of, or share in, a company or other incorporated institution; 

(d) any debenture or other security for money issued by, or on behalf of, a local authority; 

(e) any other security which the ® [Provincial Government] may, by notification in the 
^[Official Gazette], declare to be a security for the purposes of this Part. 

[SaGcession Certificate Act, 1889— Ss. 1 (4), 3 (2); Native Christians Act, 1901~S. 5.] 

[a] Substituted by A. 0. for ^‘Government of India”, [b] Substituted by A. 0. for “Local Government”, [c] 
Substituted by A. 0. for ‘‘Governor* General in Council.”' [d] Substituted by A. 0. for “Gazette of India’ h 
Court having jurisdiction 371. The District Judge within whose jurisdiction the deceased 
to grant certificate. Ordinarily resided at the time of his death, or, if at that time he had 


Section 369 — Note 1 (contd.) 
cutor is good against beneficiary for on no other view 
can the neglect of the executor be regarded as occa- 
sioning a loss to the estate. (Vol 11) 1924 Pat 721 
(736) : 3 Pat 880 (DB), 

[2] No one is bound to become an executor but if he 
does accept the position he must act with the ordinary 
care and prudence of a reasonable and diligent business 
man. He must make the fund productive by investing 
it in some form of security and if he fails to do it, he 
will be liable for consequent loss to the estate. (Vol 19) 
1932 All 384 (385) : 54 All 605 (DB). 

[3] Mortgage loan out of testator’s estate — Knowledge 
of mortgagor’s embarrassed financial position— Failure 
to realise the mortgage money — Executor held per- 
sonally liable for the amount. (Vol 4) 1917 Mad 126 
(128) (DB). 

[4] Compromise by an executor of unfounded claim 
of a mortgagee and giving up his claim to the refund of 
the amount by the mortgagee under an appellate de- 
cree, held, was clearly a loss to the estate occasioned by 
neglect of tbe executor, which he was liable to make 
good. (1893) 17 Bom 637 (644) (DB). 

[5] The fact that the trustees acted on the advice 
of a counsel does not exonerate them from the conse- 
quences of their acts. (1859) 27 Beav 45 (49) : 54 E R 
18, In re Knight^s Trusts, 

[6] No action lies for neglect to take out probate. 
(1898) 1 Ch 162 (177), In re Stevens; Cooh v. Stevens. 

[7] The Court will not appoint a receiver against an 
executor on slight grounds. (1895) 19 Bom 83 (85), 
{Held, this rule did not apply to Mahomedan will.) 

SECTION 370 _ SYNOPSIS 

1. Sub-section (1). 

2. Sub-section (2). 

1. Sub-section (i),— [l] The Succession Certifi- 
cate Act (Part 10 of this Act) is partially a fiscal enact- 
ment and it is to be administered as far as possible 
leniently and must be construed in favour of the subject, 
(Vol 21) 1934 All 296 (297). 

£2] The existence of a validly executed will by the 
t^tator bars the grant of a succession certificate in res- 
oi any part of his estate. (Vol 25) 1938 Nag 47 
^*6) ® (1911) 11 lad Oas 261 (262) (Sind). 


[3] If succession certificate is to be given in respect 
of the estate of the deceased it must be in respect of an 
estate which goes to heirs of the deceased person. (Vol 
16) 1929 Sind 177 (178, 179) : 23 Sind L R 359 (DB).. 
(Gratuity not forming part of the estate— No certificate 
can be granted.) 

[4] The mere fact that the applicant might have ap- 
plied for a probate is not an adequate ground for refus- 
ing to entertain his application for a succession certifi- 
cate. (Vol 7) 1920 Lah 497 (498) ^ (Vol 3) 1916 Lab 
277 (278). 

[5] An heir of a Buddhist need not take out letters 
of administration in order to sue as representative of a 
deceased mortgagee and can do So by obtaining succes- 
sion certificate. (Vol 10) 1923 Rang 74 (74) (DB). 

2. Sub-section (2). — [1] Security which is defin- 
ed in S. 370 includes share in company, (Vol 30) 1943 
Mad 743 (746). 

[2] The word “share” refers to the holding in the 
company and not to each individual share. Therefore 
the entire holding of an individual in a company must 
be regarded as his security and it makes no difierence 
whether that holding is covered by one share certificate 
or more than one share certificate. (Vol 32) 1945 Pat 
318 (320) ; 24 Pat 100 

[3] A fixed deposit in a bank is not a security within 
the meaning of the section. (1906) 28 All 477 (478) 
(DB). 

[4] An insurance policy is not contemplated by tbe 
section and the insurance money upon a policy of Ufe^ 
assurance except in so far as it became an ascertained 
debt before the death of the assured is not included in 
the Act. (Vol 3) 1916 Cal 475 (476) (DB) 

[5] Mortgage is not security within S. 370. (Vol 25) 
1938 Pat 68 (68) (DB). 

Section 371 — Note 1. 

[1] Under S. 2, (as amended in 1929), the High 
Court on the original side has power to issue succession 
certificate. (Vol 18)1931 Rang 281 (281) : 9 Rang 205»5^ 
(Vol 17) 1930 Mad 779 (782) : 53 Mad 237 (D B) ^ 
(Vol 18) 1931 Cal 580 (581) : 58 Cal 801. 

[2] The definition of a District Judge as inserted by 
the Act of 1929 would not include a High Court which 
has no original jurisdiction and hence such a High 
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no fixed place of residence, the District Judge, within whose jarisdiction any part of the property 
of the deceased may be found, may grant a certificate under this Part. 

[Succession Certificate Act, 1889— S. 5.] 


872. (1) Application for such a certificate shall be made to the District Judge by a petition 
^ Application for certi- signed and verified by or on behalf of the applicant in the manner prescribed 
by the Code of Civil Procedure, 1008, for the signing and verification of a 
plaint by or on behalf of a plaintiff, and setting forth the following particulars, namely : 

(a) the time of the death of the deceased ; 

(b) the ordinary residence of the deceased at the time of his death and, if such resi- 

dence was not within the local limits of the jurisdiction of the Judge to whom the 
application is made, then the property of the deceased within those limits ; 

(c) the family or other near relatives of the deceased and their respective residences; 

(d) the right in which the petitioner claims ; 

(e) the absence of any impediment under section 370 or under any other provision of 

this Act or any other enactment, to the grant of the certificate or to the validity 
thereof if it were granted ; and 

(f) the debts and securities in respect of which the certificate is applied for. 

(2) If the petition contains any averment which the person verifying it knows or believes to 
be false, or does not believe to be true, that person shall be deemed to have committed an offence 
under section 198 of the Indian Penal Code. 


^1(3) Application for such a certificate may be made in respect of any debt or debts due to 
the deceased creditor or in respect of portions thereof.] 

[Succession Certificata Act, 1889— S. 6.] 

[a] Inserted by tke Indian Succession (Amendment) Act, 1928 (14 [XIV] of 1928), S. 2. 


Section 371 — Note 1 (contd.) 

Court cannot grant a succession certificate. (Vol 21) 
1934 All 958 (958) : 57 All 302 (D B) ^ (Vol 31) 1944 
Nag 273 (273) : I L K (1945) Nag 148. (Nagpur High 
Court is not a District Court within the meaning of 
S. 2 (bb) and therefore has no jurisdiction to issue a 
certificate.) 

[3] Certificate cannot bs granted if deceased were 
not resident within Court’s jurisdiction at death ex- 
cept when deceased had no fixed place of residence at 
all. (Vol 10) 1923 Bang 238 (239) (DB). 

[4] Court has sufficient authority to dispose of pro- 
ceedings where deceased at his death had his ordinary 
place of residence within its jurisdiction and did his 
business there. (Vol 8) 1916 Lah 277 (278). 

[5] Words “has no fixed place of residence” mean 
“has no fixed place of residence in British India.” If 
deoeased had no fixed place of residence in British 
India, ^ but had some property in British India, then ap- 
‘plication should be made to District Judge where pro- 
iierty is situated. (Vol 22) 1935 Lah 646 (647). 

Section 372 — Note 1. 

[1] ^ Proceeding under Act is not to be availed of for 
<deciding conflicting claims or to ascertain shares of 
difierent claimants in a particular debt due to the 
estate of the deceased. (Vol 8) 1921 All 221 (223) : 43 
A.11 341 (D B). 

[2] As the certificate that is to be granted must be 
in accordance with the petition made under S 372, it 
is only proper that the application for certificate should 
conform strictly to the requirements of that section. 
(Vol 28) 1941 Gal 663 (665) : I L K (1941) 2 Cal 311 
(D B). 

[3] An applicant is not bound to mention all the 
debts in the application. (1895) 5 Mad L Jour 36 (38). 

[4] ^ A Hindu to whom Succession Act in respect of 
provisions regarding the obtaining of probate or letters 
of administration does not apply can apply f6r succes- 
.sion certificate. (1905) 2 All L Jour 126 (127) (DB). 


[5] Person applying for certificate must have benefi- 
cial interest in debt or security to be collected. (Vol 23) 
1936 Bang 466 (467)©(Vol 10) 1923 All 265 (266) (DB). 
(Joint debt in favour of K and M — K suing after M’s 

death impleading his widow as pro forma defendant 

Decree passed in favour ai K — M’s daughter applying 

for a certificate for collecting M’s share in the debt 

Held that the debt became judgment debt in favour of 
K and that M cannot obtain certificate in respect of it.) 

[6] Assignee of representative of deceased can apply 
for certificate (Vol 4) 1917 Pat 593 (594): 2 Pat L Jour 
350 (D B) ^ (1892) 15 Mad 419 (420) (DB). (Though 
the Act does not in terms refer to assigns of the heirs 
of a deceased person it does not follow that the right of 
succession is not the basis of the claim to recover the 
debt when it is made by the assignee of the heir.) •5' (Vol 
7) 1920 All 185 (187) : 42 All 549 (DB). 

[7] The legal guardian under S. 27 of Guardians*and 
Wards Act of a minor can receive from any debtor the 
sum due by him to his ward and to give a receipt for 
the same. This constitutes the rights under which he 
can claim for a succession certificate. (1904) 28 Bom 
344 (345) (D B). 

[8] Next friend of a minor can apply on behalf of a 
minor for a succession certificate. (1912) 16 Ind Gas 
797 (797) (DB) (Mad). 

[9] A minor is not precluded from applying for a 
certificate and S. 9, Succession Gertifioate Act, does not 
in any way prevent him. (1913) 36 Mad 214(215) (DB). 

[But see (1910) 4 Sind L B 266 (267).] 

[10] A person may apply for a certificate to enable 
him to recover a portion of the debt due to the decea- 
sed (Vol 1) 1914 Cal 369 (372): 42 Cal 10 {DB)^{1898) 
18 All 45 (46) ® (1912) 15 Cal L Jour 384 (386) 
(D B). 

Ill] Where the first application for a certificate was 
dismissed on the default of the applicant in fulfilling a 
condition imposed by the Court, ha can apply a second 
time. (Vol 3) 1916 All 10 (10) (D B). (Pirat application 
dismissed on failure to furnish security.) 
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373. (1) If the District Judge is satisfied that there is ground for entertaining the application 
Procedure on appli- he shall fix a day for the hearing thereof and cause notice of the application 
cation. ^ and of the day fixed for the hearing— 

(cl) to be served on any person to whom, in the opinion of the Judge, special notice 
of the application should be given, and 

(b) to he posted on some conspicuous part of the court-house and published in such 
other manner, if any, as the Judge, subject to any rules made by the High Court 
in this behalf, thinks fit, 

and upon the day fixed, or as soon thereafter as may be practicable, shall proceed to decide in a 
summary manner the right to the certificate. 

(2) When the Judge decides the right thereto to belong to the applicant, the Judge shall make 
an order for the grant of the certificate to him. 


(8) If the Judge cannot decide the right to the certificate without determining questions of 
law or fact which seem to he too intricate and difficult for determination in a summary proceedings 
he may nevertheless grant a certificate to the applicant if he appears to be the person having 
prima facie the best title thereto. 

(4) When there are more applicants than one for a certificate, and it appears to the Judge- 
that more than one of such applicants are interested in the estate of the deceased, the Judge may,> 
in deciding to whom the certificate is to be granted, have regard to the extent of interest and 1ihe 
fitness in other respects of the applicants. 

[Succession Certificate Act, 1889 — S. 7.] ^ 


SECTION 373 _ SYNOPSIS. 

1. Scope and applicability. 

2. Judge to be satisBed that the application can 

be entertained. 

3. Notice. 

4. Scope and nature of enquiry. 

5. Sub-section (2). 

6. Sub-section (3). 

7. Sub-section (4). 

L Scope and applicability. — [1] Civil Procedure 
Code does not apply to proceeding for the grant of a 
certificate except in so far as if it is expressly introdu- 
ced by Ss. 19 and 26 of the Succession Certificate Act 
(corresponding to Ss. 384 and 388 of this Act). (Vol 11) 
1924 All 376 (378) : 46 All 372 (D B). {Held, S. 141 
does not apply and the Succession Certificate Court has 
no jurisdiction to appoint a receiver.) 

[2] The object of grant of succession certificate is* 
to facilitate collection of debts and in application by 
widow, objections by third parties should not be heard. 
{Yol 17) 1930 Lah 700 (700). 

[3] Certificate is unnecessary where succession is by 
survivorship. (Yol 1) 1914 All 68 (68) : 36 All 380. 

ft] Where the deceased has left a validly executed 
will the issue of a succession certificate to any part of 
the estate is prohibited by S. 370. (Yol 25)1938 Nag 47 
(48). 

[5] A Court cannot grant a certificate except upon a 
petition as under the provisions of the Act. It must 
specify each debt and security in respect of which the 
certificate is asked for. (1910) 8 Ind Gas 996 (997) 
(D B) (Low Bur). 

[6] No doubt where an application is substantially 
defective no succession certificate should be granted on 
such an application. But where the petition is defective 
in that the name of the person whose estate is claimed 
is not correctly given but the petitioner takes up the 
correct position by putting in another petition before 
hearing, the petition should be allowed to be amended 
and not dismissed by reason of such defect. (Vol 28) 
1941 Cal 663 (665) : I L B (1941) 2 Cal 311 (DB). 

[7] An application for a succession certificate as con- 
templated by the Succession Act must be an application 
in respect of some property belonging to a deceased 
person^ The ^ Act does not contemplate the case of a 
persoi\ applying for a certificate l n respect of property 


which he claims as belonging to himself. (Yol 30) 194B 
All 303 (304) : I L B (1943) All 680. 

2. Judge to be satisfied that the application can 
be entertained.— [1] The District Judge is entitled to 
dismiss an application for succession certificate if he is 
satisfied that there are no grounds for entertaining it* 
(Yol 29) 1942 Mad 709 (709) : I L B (1943) Mad 28^ 
(D B). 

[2] District Judge after entertaining an application, 
cannot dismiss it on the ground that complicated 
questions of law or fact should have to be gone into be- 
fore rights of parties can be determined but should act 
under sub-section (2) or (3). (Yol 29) 1942 Mad 709 
(709) : I L K (1943) Mad 280 (D B). 

[3] A reasonable and sensible claim to proceed 
against a person as being the debtor of the deceased 
is sufficient for the purpose of giving jurisdiction 
under S. 373 and may be regarded as a ground for en- 
tertaining the application. (Yol 16) 1929 Cal 661 (663)*o 
57 Cal 814 (F B). 

3. Notice — [1] There is no legal bar to the Courtr 
issuing notice to or impleading debtors of the deceased 
as parties to the proceedings for grant of sueeessiorisi 
certificate. (Yol 24) 1937 Lah 196 (198). 

4. Scope and nature of enquiry. — [1] The en- 
quiry contemplated in Part 10 is an enquiry between 
rival claimants to the estate of a deceased person. (Yol 
22) 1935 Pat 478 (479) (D B). 

[2] Barring the very exceptional eases in which on 
facts admitted by both parties, the Court can deter- 
mine the right to the certificate, some inquiry ought 
to be held even in cases in which many facts are ad- 
mitted by both sides. {Yol 1) 1914 Mad 669 (669) 
(D B). 

[3] Application by widow of deceased for a certifi- 
cate — Nephews objecting to the grant on the ground 
that they and the deceased constituted a joint family — 
Heldf that though the Judge i was not bound to sift the 
question whether the family was joint or not he ought 
to have held some enquiry so as to base his decision on 
pnma facie evidence before he granted the certificate 
to the widow. (1905) 27 All 452 (453) (D B). 

[4] Proceedings under this part are of a summary 
nature in. which the Court merely decides the right of 
the applicant to the certificate. (1911) 33 All 327 (332^ 
333) (D B) ® (Yol 3) 1916 Lah 277 (278), (No elabo- 
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Section 373 — Note 4 (contd.) 

rate or leogthy enquiry is required for the grant of a 
suoeesalon certificate) ^ {Vol 24) 1937 Lah 196 (198) 
(Vol 16) 1929 Bom 456 (458) (D B). (Apart from that 
there is jurisdiction to go into the question of heirs.) 

[5] The section requires that question arising under 
this part should be determined by a summary proceed- 
ing. By summary proceeding is meant that the Court 
should decide the question by a short enquiry leading 
upto and resulting in a rapid decision as contrasted 
with the lengthy inquiry which may be required for a 
more tardy determination of a regular suit. The nature 
of this enquiry must depend on the circumstances of 
each case. (1901) 25 Bom 523 (525) (D B) ^ (1911) 14 
Oudh Cas 53 (56, 57). 

[6] In an enquiry before the grant of a certificate 
the Court has not to determine definitely and finally 
as to who has the best right to the estate. Ail that is 
required is to hold a summary enquiry into the right 
to the certificate with a view, on the one hand, to faci- 
litate the collection of debts due to the deceased and 
prevent their being time-barred and on tbe other hand 
to aSord protection to the debtors by appointing a re- 
presentative to the deceased and authorising him to 
give a valid discharge for the debt. (Vol 24) 1937 Lah 
196 (198). 

[7] In a proceeding for succession certificate, the 
Courts are not concerned with any question of title. 
(Vol 32) 1945 Cal 384 (384) (D B) (Vol 16) 1929 Cal 
661 (664) : 57 Gal 814 (E B). 

[8] There cannot be an enquiry in one proceeding 
as to which of a number of deceased persons was en- 
titled to a particular money. (Vol 22) 1935 Pat 478 
(479) (D B). 

[9] Where a will has been left by the deceased the 
Court before granting a succession certificate must de- 
cide whether the will was validly executed. But this 
will not involve the question whether the deceased was 
entitled to dispose of the property mentioned in the 
will. (Vol 25) 1938 Nag 47 (48) ^ (1909) 31 All 236 
(237) (DB). 

[10] The Court granting a certificate is not required 
to hold an enquiry into the existence of any debt alleged 
by the person applying to be due as condition prece- 
dent to the grant. The Court has merely to ascertain 
the representative character of the applicant. (1904) 28 
Bom 119 (123) (D B). 

[But see (Vol 22) 1935 Pat 478 (479) (D B). (Some 
sort of enquiry as to the existence of debt is necessary 
to enable the Court to grant a certificate.)] 

[11] In an application for succession certificate the 
question whether the debt in respect of which tbe cer- 
tificate is applied for belonged to the deceased or not 
is irrelevent and cannot be gone into. (Vol 1) 1914 
Mad 637 (637) (D B)^ (1907) 17 Mad L Jour 257 (257) 
(D B). (Petitioner stating in the petition that a parti- 
cular debt is due to the estate. The Court before grant- 
ing the certificate is not required to enquire whether 
the debt is really due to the estate before granting the 
certificate.) ^ (Vol 16) 1929 Cal 661 (663) : 57 Cal 814 
(E B), (The Judge is not required to ascertain whether 
the debts were due to the deceased within the mean- 
ing of S. 214.) 

[But see (1898) 25 Cal 320 (321) (D B). (The Court 
is bound to enquire mto the matter and require at least 
some evidence to show that there is a prima fac%e case 
that the property in respect of which tbe certificate is 
granted belonged to the deceased person.) 'J'(Vol 28) 1941 
Cal 663 (665) : I L K (1941) 2 Cai 311 (D B).] 

[12] On an application for a succession certificate by 
an assignee of a debt, the only question which jibe 
Court has to decide is whether the applicant is a*re- 
presentative of the person to whom the debt is alleged 


to have been due and not whether the assignor had a 
valid title or not or whether the assignment conveyed 
any title to the applicant or whether the debt secuied 
was recoverable or not. (Vol 3) 1916 All 16 (16) : 3fe 
All 438 (D B). 

5. Sub-section (2),— [1] The only right which 
entitles a person to a succession certificate is a beneficial 
interest in the debt or security collected. (Vol 23) 1936 
Kang 466 (467). 

[2] Succession certificate ought not to be refused on 
the ground that regular suit involving the question of 
succession is pending. (Vol 1) 1914 Lah 457 (458). 

[3] If there are grounds for entertaining an appli- 
cation but the right to the certificate is contested the 
District Judge should issue the certificate to one party 
or the other which he can do under sub-section (2) 
after going into the merits of the case. (Vol 29) 1942 
Mad 709 (709) ’.ILK (1943) Mad 280 (D B). 

[4] Applicant for certificate in possession of will in 
his favour — Possession of the will is sufficient ground 
for granting certificate. (Vol 26) 1939 Pesh 30 (33li 
(DB). 

[5] There is no prohibition against the grant of a 
certificate to a minor through his next friend. (1898) 
20 All 352 (354) (D B) ^ (Vol 23) 1936 Kang 466 (468) 
^ (Vol 14) 1927 Sind 187 (190) : 22 Sind L R 206 
(D B). 

[6] A legal guardian of a minor can be granted a 
certificate. (1904) 28 Bom 344 (345) (D B). 

[7] Succession certificate can be granted to the 
guardian of a minor only when the guardian has been 
appointed guardian of the property of the minor under 
the Guardians and Wards Act, (Vol 20) 1933 Bom 436 
(436) (D B). 

[8] Succession certificate cannot be issued to certifi- 
cated guardian personally, in his own name. (Vol 14) 
1927 Sind 187 (190) : 22 Sind L R 206 (D B). 

[9] Reversionary heirs of a deceased Hindu can take 
out certificate in respect of debt due to the estate of the 
deceased. That the application is filed long after the 
death of the deceased will not be material where it 
was due to the interposition of the estate by the widow 
of the deceased. (1911) 15 Cal W N 1018 (1020) (D B). 

[10] Will creating present interest to certain per- 
sons in certain properties and contingent interest to 
others in certain other properties — Heir of deceased 
whose claim is independent of the will applying for 
certificate— JETeitf that he was to be granted certificate 
only in respect of properties in which contingent inte- 
rest is created. (Vol 4) 1917 Cal 24 (25) (D B). 

[11] Donee under a gift under S. 191 of the Act is 
entitled to a succession certificate. (Vol 30) 1943 Ail 
95 (96) : I L R (1943) All 193 (D B). 

[12] Sale of a debt due to deceased in execution of 
decree against the deceased — Purchaser claims the debt 
as part of deceased’s efiects and is therefore entitled to 
a certificate. (1894) 18 Bom 315 (316) (D B). 

[13] Heir of deceased applying for certificate in res- 
pect of amount due under an insurance policy — Policy 
assigned to another and the company acknowledging 
the assignment as valid and recognising it. The heir 
cannot be granted the certificate. (Vol 33) 1946 Pat 
415 (417) : 25 Pat 253 (D B). 

[14] A legatee claiming under the will of the de- 
ceased could obtain a certificate if he can show that the 
property is the self-acquired property of the deceased* 
(Vol 3) 1916 Mad 962 (963) (D B). 

[16] No certificate can be granted to the represen- 
tative of an assignee by devise until he has proved his 
title to it which would involve questions such as the 
validity of the will and the status of the deceased 
assignee by devise under the will, (1879) 4 Cai 645 
(646) (D B). 
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371 , When the District Judge grants a certificate, he shall therein specify the debts and secu- 
Contents of certificate, cities set forth in the application for the certificate, and may thereby em- 
power the person to whom the certificate is granted — 

(a) to receive interest or dividends on, or 
(h) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate or transfer, the securities or 
any of them. 

[Succession Certificate Act, 1889 — S. 8J 


‘Section 373 — Note 5 (contd.) 

[16] An assignee of a debt from a legal representa- 
tive of a deceased person to ■whom the debt was due is 
entitled to a certificate in respect of the debt assigned. 
(Vol 3) 1916 All 16 (16) *. 38 All 438 (D B) (Vol 4) 
1917 Pat 593 (594) : 2 Pat L Jour 350 (D B). 

[17] An assignee of the heir has to prove not only 
the assignment hut also the assignor’s right of succes- 
sion. (1892) 15 Mad 419 (420) (D B). 

6. Sub-section (3).— [1] While dealing with an ap- 
plication for the certificate, the Courts ought not to enter 
on the determination of intricate questions of law or 
fact but should issue the certificate to the person who 
has prima Jade the clearest title and leave the person 
whose claim to a superior title is under dispute on 
reasonable grounds to establish his title by regular suit. 
(1884) 7 Mad 462 (453) (DB) (Vol 29) 1942 Mad 709 
(709) : I L R (1943) Mad 280 (D B). 

[2] Where the applicant prays to allot specific secu- 
rities to him and details them in the certificate it 
amounts to a division thereof which is beyond the powers 
of a Court granting succession certificates. (Vol 15) 
1928 Lah 892 (893). 

[3] The question whether there was re- union between 
the deceased and his divided brother would be > too in- 
tricate for a summary enquiry on an application by the 
widow of the deceased for certificate and a certificate 
can properly be granted to the widow without goingin- 
1:o the question of re-union. (1895) 5 Mad L Jour 36 
(38) © (Vol 5) 1918 Pat 581 (582) (DB). 

[4] Court must make some enquiry into the title set 
up by the applicant before it proceeds to dispose of bis 
application under sub-s. (3). (1896) 23 Gal 431 (434, 
435) (D B). 

[See however (1912) 24 Mad L Jour 198 (199) (DB), 
It is not necessary that in all cases in which the Court 
holds that the question raised is too intricate and 
difiieult for decision in a summary trial to hold some 
inquiry as to claim by an applicant. The pleadings 
themselves may be sufficient for the purpose.)] 

7. Sub -section (4). — [1] The main idea of pro- 
bate or administration is that the grant should be of all 
the property to one individual or to two or more joint- 
ly and so it is not permissible to grant certificate or 
letters of administration in fraction to two or more 
persons. (Vol 16) 1929 Bom 456 (459) (D B). 

[2] ’The Court while dealing with an application for 
succession certificate is bound to decide though in a 
summary way the question as to the right to the certi- 
ficate especially when there is a conflict between two 
parties. (1904) 31 Cal 133 (136) (D B) *$• (1866) 2 Bom 
H 0 R 375 (381). (Beferring the parties to a Civil suit 
is not proper). 

[3] Where there are more than one applicant for a 
certificate it is in the discretion of the Court to grant 
certificate to one having regard to the extent of interest 
and the fitness of applicants. (Vol 16) 1929 Bom 456 
(460) (D B)'^lVol 21) 1934 Pat 304 (305) (D B)$<(1882) 
5 Mad 4 (4) (D B). (Karnavan of Tharwad applying for 
certificate to enable him to collect debts due to his pre- 
decessor — Large part of the amount to be collected 
from the applicant himself due under decree obtained 
•against him by predecessor — HeZd that the District 


Judge properly exercised his discretion- in refusing certi- 
ficate). 

[4] Section 373, sub-s. (4) is confined to eases where 
there are more applicants than one for certificate and 
it appears to the Judge that more than one of such ap- 
plicants are interested in the estate of the deceased. 
(Vol 23) 1936 Pat 430 (432) (D B). 

[6] K died leaving a widow G who applied for suc- 
cession certificate to recover debts due to H — Two 
step- brothers of H opposed the application on the 
ground that H and they constituted a coparcenary and 
therefore G had no right to collect the debts due to H, 
The District Judge disagreeing with the brothers gave 
the widow the certificate — Held that the ease did not 
fall either under sub-s. (3) or (4). (Vol 22) 1935 Pesh 
140 (141). 

[6] Though order granting certificate to more per- 
sons than one might be inconvenient, yet there is noth- 
ing illegal in granting it under S. 373 (4). (Vol 24) 1937 
Rang. 336 (336): 1937 Rang L R 403. 

[7] There may be cases when the several appli- 
cants have the same degree of interest in the estate of 
the deceased and there are no ciroumstanoes present 
which would enable the Judge to say that one is better 
qualified than the other. Under such circumstances the 
granting of joint certificate is not illegal. (Vol 28) 1941 
Cal 663 (666) : I L R (1941) 2 Cal 311 (D B). 

[8] N applying for certificate as adopted son of S — 
K opposing the grant claiming himself to be the adop- 
ted son of A the undivided brother of S — Held that 
a Joint certificate in the name of N and K could be 
granted as the object of the application was to raise 
questions as to the validity of the adoption of K 
(1896) 19 Mad 497 (498). 

[9] A joint certificate can be granted where all the 
persons to whom it is granted agree to have that grant- 
ed to all of them. (1913) 35 All 470 (471) (DB)^(Vol 28) 
1941 Cal 663 (666) ; l L R (1941) 2 Cal 311 (D B), 

Section 374 — Note 1 

[1] A certificate when granted must specify each debt 
and security covered by it. (1910) 8 Ind Gas 996 (997) 
{DB)(Low Bur). 

[2] Succession certificate when granted should in- 
clude both principal and interest. (1913) 35 All 249 
(250) (D B) (Certificate to Hindu widow to realise in- 
terest only is ultra mres)^(19ll) 9 Ind Case 571 (572) 
(D B) (All), (G-rant of succession certificate to a Hindu 
widow with the direction that the money was to be 
paid into the hank and only the interest was to be 
drawn by her — Held that the order was ultra vires). 

[3] The Succession Certificate Act does not contem- 
plate the grant of a certificate for the collection of any 
portion of a debt. (Vol 8) 1921 All 221 (221) : 43 Ail 
341 (D B)5‘(1911) 33 All 327 (333) (S B)'J<{1910) 32 All 
335 (337) (D B). 

[See however (Vol 15) 1928 Lah 892 (893). (Legali- 
ty of certificate to applicants’ share is doubtful)" © 
(1907) 17 Mad L Jour 37 (37). (It may not be proper 
to grant separate certificates in respect of separate 
moieties of the same debt. But where it has been so 
granted the certificates cannot be reg.arded as nullity)]. 

IBvLt see (Vol 1) 1914 Oal 369i (372) ; 42 Cal la 
(D B)5«(1896) 18 All 45 (46)]. 
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375. (I) The District Judge shall in any case in which he proposes to proceed under snb- 
Eequisition of security section f 3) or sub«section (4J of section 370, and may, in any other ease, 
'from grantee of ceitiiicate. require, as a condition precedent to the granting of a certificate, that the 
person 'to whom he proposes to make the grant shall give to the Judge a bond with one or more 
surety or sureties, or other sufficient security, for rendering an account of debts and securities 
received by him and for indemnity of persons who may be entitled to the whole or any part of 
those debts and securities. 

The Judge may, on application made by petition and on cause shown to his satisfaction, 
and upon such terms as to security, or providing that the money received be paid into Court, or 
otherwise, as be thinks fit, assign the bond or other security to some proper person, and that person 
shall thereupon be entitled to sue thereon in his own name as if it had been originally given to him 
instead of to the Judge of the Court, and to recover, as trustee for all persons interested, such 
amount as may be recoverable thereunder. 

[Succession Certificate Act, 1889 — S. 9,] 


Section 374 — Note 1 fco7itd.J 

[4] The Court has inherent power to amend a certi- 
ficate in order to correct a misdescription in it. (Vol 15) 
1928 Lah 892 (892). 

Section 375 — Note 1. 

[1] Security bond is taken under the section to 
ensure safety of the debts received. (Vol 7) 1920 Nag. 
140 (142). 

[2] The statutory provision which enables the Court 
to require the person to whom it proposes to issue 
the certificate to furnish security, protects the rights 
of heirs inie?* se so that the person who is ultimately 
found to be entitled to the whole or part of the debts is 
indemnified. (Vol 24) 1937 Lah. 196 (198). 

[3] The Court has no discretion to dispense with 
security when it grants a certificate under S. 373 (3). 
(1912) 11 Mad. L Tim 384 (384) (DB). (Case decided 
under Act, VII [7] of 1889 ) 

[4] M, father of T, applying for certificate in respect 
of debts due to G his deceased paternal uncle on the 
ground that 7 his son was adopted by B the widow of 
G — Another person disputing the adoption claiming cer- 
tificate on the ground that he himself was the truly 
adopted son— Certificate issued to M without demand- 
ing security — Held that the grant of the certificate to 
M as the guardian of minor V without security was 
improper — Held also that the grant might be treated 
as one under S. 373 (3) and that the certificate would be 
given only on M furnishing security. (’01) 25 Bom. 
523 (526) (DB). 

[5] Declaration by L in respect of his provident 
fund that bis three daughters should have it in equal 
shares — Two daughters who survived him taking 1/3 
share each — Widow of L applying for certificate in res- 
pect of the balance 1/3 and opposed by the two daugh- 
ters one of whom presented a petition for certificate in her 
favour — Succession certificate granted to the widow in 
respect of 2 annas share and in favour of the daughters 
5 as. 4 ps. each — Balance of 3 as. 4 ps. left undisposed 

as the other heirs entitled to it did not apply Held 

that a more suitable order would have been to issue a 
certificate in favour of one of the heirs subject to her 
providing security under this section. (Vol 21) 1934 
Pat. 304 (305) (DB). 

[6] Case not falling under S, 373 (3) or (4) — It is 
discretionary with Court to ask for security — It need 
not be asked for to protect contingent rights of rever- 
sioners. (Vol 22) 1935 Pesh. 140 (141). 

[7] It is a matter within the discretion of the trial 
Judge to require or not to require security where he 
Jiad held that the matter before him was not intricate 


or difficult for his determination. (Vol 29) 1942 Peah. 
42 (43). 

[8] By taking security under the section the con- 
tingent interests of the reversionary heirs are not pro- 
tected when the certificate granted m the same proceed- 
ing is granted to the real heir. (1903) 5 Bom. LR 929 
(931) (DB). 

[9] Section 375 does not bar the issue of a certificate 
to a minor as the guardian can execute a bond so as to 
bind the minor though the minor himself is incapable 
of executing the bond. (’13) 36 Mad. 214 (2l5) t© 
(Vol 14) 1927 Sind 187 {190} : 22 Sind LR 206 (DB) © 
(Vol 23} 1936 Rang. 466 (468). (Court has no power to 
require next friend of minor to execute bond required 
by S. 375.) 

[10] It is not obligatory on Courts to demand secu- 
rity whenever a Hindu widow applies for the grant of 
certificate to her. (Vol 8) 1916 Mad. 740 (740) (D B). 

[11] In the absence of special circumstances, security 
should not be ordered as a condition precedent to the 
issue of a certificate to a widow in respect of debts due 
to her deceased husband. (Vol 5) 1918 All. 406 (407) ' 
40 All 81 (D B) © (Vol 10) 1923 All. 579 (579, 580) 
(D B) © (Vol 22) 1935 Pat. 10 (11) (D B). (Widow of 
separated Hindu applying for certificate to enable her 
to collect debts due to her husband — Ordinarily she 
ought not to be called upon to furnish security.) © 
(Vol 31) 1944 Mad. 374 (375) : I L E (1945) Mad. 44 
(DB). (Deceased living separate from brother) — Widow’s 
application for certificate to be granted without security ) 
©(Vol 32) 1945 Mad. 505 (505, 506). (Widow’s applica- 
tion for certificate in respect of shares of Bank — No 
security should be required.) 

[But see (’95) 5 Mad. L Jour 36 (37, 38), (Widow 
claiming certificate alleging her husband to have sepa- 
rated — Brother of deceased claiming in preference to 
the widow — Held that even assuming that the deceased 
was separated from his brother the brother had an 
interest as reversioner and therefore security was to be 
demanded from the widow.) © (Vol 28) 1941 Gal. 663 
(666) : ILR (1941) 2 Cal. 311 (D B). (Application by 
Hindu widow — Security should be demanded in the 
interest of reversioners.)] 

[12] Judge ordering money to lie in deposit and 
interest paid to widow who was the applicant for a cer- 
tificate — Held that all that the Court could do was to 
require as a condition precedent that the widow should 
give a bond that she'would render proper accounts, (’ll) 

9 Ind. Gas 571 (572) (D B) (AH) © (’13) 35 Ail. 249 
(250) (D B). (Hindu widow applying for certificate in 
respect of debts due to her deceased husband — Court 
granting a certificate for the realisation of interest only 

985 & 986 A. M, 
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376. ( 1 ) k Diskict Jadge may, on the application of the holder of a cer.tifinate under this 
Extension of certificate. Part, extend the certificate to any debt or security not originally specified 
therein, and every such extension shall have the same effect as if the debt or security to which the 
certificate is extended had been originally specified therein. 

( 2 ) Upon the extension of a certificate, powers with respect to the receiving ol interest or 
dividends on, or the negotiation or transfer of, any security to which the certificate has been 
extended may be conferred, and a bond or further bond or other security for the purposes mentioned 
in section 376 may be required, in the same manner as upon the original grant of a certificate. 

[SuceesBion Certificate Act, 1889 — S, 10.] 

Forms of certificate and 377. Certificates shall be granted and extensions of certificates shall 

extended certificate. be made, as nearly as circumstances admit, in the forms set forth in 

schedule YIII. 

[Succession Oertifieate Act, 1889 — S. 11.] 

378. Where a District Judge has not conferred on the bolder of a certificate any power with 
Amendment of certificate respect to a secuBty specified in the certificate, or has only empowered 
in respect of powers as to fijm to receive interest or dividends on, or to negotiate or transfer, the 
securities. security, the Judge may, on application made by petition and on cause 

shown to his satisfaction, amend the certificate by conferring any of the powers mentioned in 
section 374 or by substituting any one for any other of those powers, 

[Succession Certificate Act, 1889 — S. 12.] 

Mode of collecting Court- 379. (l) Every application for a certificate or for the ext'ension of 

fees on certificate. a certificate shall be accompanied by a deposit of a sum equal to the fee 

payable under the Court-fees Act, 1870, in respect of the certificate or extension applied for. 

( 2 ) li the application is allowed, the sum deposited by the applicant sba/U be expended, undier 
the direction of the Judge, in the purchase of the stamp to be used for denoting the fee payable as 
aforesaid. 

(8) Any sum received under sub-section (1) and not expended under sub-section (2) shall be 
refunded to the person who deposited it. 

[Succession Certificate Act, 1889 — S, 14.] 


Section 375 — Note 1 (contd,) 
so as to dispense with the necessity for security— Held 
that the order was ultra vires and that all that the 
Court could do was to require as a condition precedent 
to the grant of the certificate that the widow should 
give security for rendering an account of the debts and 
securities received by her and indemnifying the 
persons who may be entitled to the whole or any part 
of the debt,) 

[13] Appeal— notes on S. 384. 

Section 376 — Note 1. 

[1] Extension of certificate can be applied for only 
by the person who is the holder of the certificate and 
therefore could not be granted to any person other 
than the holder. CG9) 19 Mad. L Jour 456 (466). 

[2] Appeal— notes on S. 384. 

Section 87S — Note 1, 

[1] 8 applying on behalf of himself and his minor 
brother fox succngsion certificate in respect of money 
deposited by his father in a bank~On objections on 
behalf of rniaoir, certificate granted to 8 in respect of 
half of the amount in pass book deposit — Subsequent 
dtacovery that only a part of the amount was in current 
aceount the balanoe being in the shape of securities 
and war bonds — iS applying for amending the certifi- 


cate changing ‘*pass book deposits” into current dues 
and amount due on security as the Gourt thought 
proper to transfer to the applicant’s name . — Held that 
what was sought was in efieot a division of the securi- 
ties and that was beyond the province of the Court to 
do. (Yol 15) 1928 I/ah. 892 (893). 

Section 379 — Note 1. 

[1] Under Art. 11 and Art. 12, 0. F. Act, the fees 
which are payable are on the plMDbate amd the certificate 
respectively. Under Art. 12 the words are “on the 
amount or value of any debt or security specified in 
the certificate”. The word “any” used In this context 
embraces all the debts and securities specified in the 
certificate and must be the a^egate of all of them 
which determines the amount of the fee which has to 
he paid and not each of the items specified in the certi- 
ficate. (Yol 34) 1947 Bom. 30 (31) (BB). 

[But see (Yol 21) 1934 Oudh 414 (415) ; 10 Luck. 
196 (DB).] 

[2] Court-fee payable on succession certificate 

Bob. I Art. 12 of Court-fees Act as amended in Cen- 
tral Provinces prescribing a fee when the amount 
or value of any debt or security specified in certifi- 
cate u"nder S. 374 of the Succession Act exceeds one 
thousand rupees but does not exceed five thousand ru- 
pees — Held that the words “any debt or security” mean 
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Local estent of certificate. 380. A certificate under this Part shall have effect tihroaghoiifc the 

whole of British India. 

^[This section shall apply British India ^after the separation of Burma and Aden from 
India to certificates granted m Burma and Aden before the date^ of the separadon, or after that 
date in proceedings which were pending at that date.] 

[Succession Certificate Act, 1889 — S. 15.] 

[a] Inserted by A, 0. [b] 2 . 6 , the 1st April, 1937. 

381. Subject to the provisions of this Part, the certificate of the District Judge shall, with 
Efiect of certificate. respect to the debts and securities specified therein, be conclusive as 

against the persons owing such debts or liable on such securities, and shall, notwithstanding any 
contravention of section 370, or other defect, afford full indemnicy to all such persons as regards ail 
payments made, or dealings had, in good faith in respect of such debts or stcnritiGS bO or with the 
person to whom the certificate was granted. 

[Succession Gertificata Act, 18S9— S. 16.] 


Section 379 — Note I (contd ) 

individual debts and individual securities and not aggre- 
gate of debts. {Vol 27) 1940 Nag. 400 (401). 

[3] Entire holding of an individual in a company 
must be regarded as bis security and it makes no diSe- 
renee whether that holding is covered by one share 
certificate or more than one share certificate. An arti- 
ficial division into different scrips or share certificates 
makes no difference for the purpose of assessing court- 
fees. (Yoi 32) 1945 Pat. 318 1320) : 24 Pat. 100. 

[4] The deposit is made necessary under the section 
to ensure payment of court-fee when the succession 
certificate is to be issued and cannot be considered to 
be court-fee payable on the application for certificate. 
The court-lee on the certificate is payable under Soh. I 
Art. 12 of the Court-fees Act and is paid after the cer- 
tificate is issued i.e , after the termination of the pro- 
ceedings under the Succession Act. (Yol 22) 1935 All. 
735 (736) (DB), 

[5] Clauses (2) and (3) of the section should be read 
together. If the order for grant of certificate has been 
made the sum in deposit becomes at once legally appro- 
priated, as duty, to the extent of the debt covered by 
the order and cannot be refunded. (’98) 21 Mad. 241 
(242) (DB). 

[6] Further court-fee has to be paid by a Hindu 
daughter on an application for a certificate in succes- 
sion to her mother in respect of her father’s property 
for which succession certificate was obtained on payment 
of the prescribed court-fee by the mother when she 
succeeded. (Yoi 4) 1917 Cal. 380 (381) (DB), 

[7] An applicant is entitled to a refund of the depo- 
sit made by him under S 379 (1) with his application 
for a succession certificate when his application is dis- 
missed for his failure to furnish the security subject to 
whieh his application was allowed and the deposit has 
not been expended under S. 379 (2). (Yol 28) 1941 Lah 
399 (400) : I L K (1942) Lah. 74 © (Yol 27) 1940 Nag. 
65 (86) : ILE (1941) Nag. 576. 

SECTION 381 SYNOPSIS 

1. S^pe and applicability. 

2. Rights of persons to whom succession certifi- 

cate is granted. 

3. Judgment-debtor cannot resist certificate hol- 

der’s claim. 

4. Payment to certificate holder effects valid dis- 

charge of debts, 

1. Scope and applicability [1] Provisions of 

S. 381 are not applicable to Crown where the property 


vests in Grown by escheat and no succession certificate 
is necessary for Secretary of State for realization of 
debt due to person dying heirless. (Yol 19) 1932 All 220 
(221): '54 All 226. 

[2] Section 381 does not apply to the provident fund 
of a Bailway Employee in deposit with the railway 
company as such fund is neither a debt nor a security 
payable to the employee as mentioned in the section. 
(Yol 24) 1937 Cal 314 (318) (D B). 

[3] A mortgage is not a debt within the meaning of 
S. 381. (Yol 25) 1938 Pat 68 (68) (D B). (Production of 
succession certificate is not sufidcient title to sue on the 
mortgage.) 

[4] The object of a grant of succession certificate is 
to facilitate the collection of debt due to a deceased 
creditor. (Yol 17) 1930 Lah 700 (700). 

[5] The succession certificate is intended to facilitate 
collection of debts, regulate administration of succession 
and to protect persons who deal with the alleged repre- 
sentatives of deceased person against the contingency 
which occurs when disputes arise as to whether a 
claimant is or is not entitled as such personal represen- 
tative. (Yol 3) 1916 All 233 (234): 38 Ail. 474 (D B). 

[6] The object in granting a certificate is firstly to 
enable the debtors to pay the debts due by them with 
safety to the representatives of deceased Hindus etc.^ 
and secondly to facilitate the collection ol such debts by 
removing all doubts as to the legal title to demand and 
receive the same. In other words, the object is to 
enable debtors to get sufficient acquittances when they 
pay money due to the estate of the deceased; and to 
preserve that estate from loss by giving some one the 
right to collect lest the debts should be lost by limi- 
tation or otherwise. (’82) 8 Cal 868 (869, 870) (D B). 

[7] Certificate obtained by a wrong person is still 
conclusive against the debtor. (Yol 15) 1928 Mad 21$ 
(213). 

[8] Until revoked the succession certificate must be 
deemed to be valid. (Yol 21) 1934 Lah 79 (79), 

[9] On the death of one of the persons to whom the 
certificate is granted jointly the certificate becomes 
wholly inoperative and the rest of them cannot exereiee 
any powers under it. (Yol 28) 1941 Cal. 663 (666): ILB 
(1941) 2 Cal 311 (D B). 

2 Rights of person to whom succession certi- 
ficate is granted.— [1] Person who has been granted a 
succession certifioate obtains a conclusive title to re- 
cover what is due to the estate of the deceased, {T'2) 
35 Mad. 162 (163) (D B). (Insurance company cannot 
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382. Where a certificate in the form, as nearly as circumstances admit, of schedule viii has 
Effect of certificate granied been granted ®'[to a resident within an Acceding State by a District 
or exteuded by British repre- Judge of that State, or] to a resident within a Foreign State by the 
sentative in Foreign State. ^[representative of India] accredited to the State, or vrhere a certificate 
so granted has been extended in such form by ®[such Judge or representative], the certificate shall, 
when stamped in accordance with the provisions of the Court-fees Act, 1870, with respect to certi- 
ficates under this Part, have the same effect in British India as a certificate granted or extended 
under this Part. 

[Succession Oertificate Act, 1889— S. 17.] 

[a] Inserted by the Indian Independence (Adaptation of Central Acts and Ordinances) Order, 194S. [23*3-1948.] 
[b] Substituted for ‘British representative’, ibid, [c] Substituted for ‘such representative’, ibid. 


Section 381~Note 2 (contdj 

refuse to pay the certificate holder amount due on the 
policy of the deceased) ' (Vol 21) 1934 Lah. 79 (79) 
(Therefore in a suit based on the certificate the ques- 
tion of title to the amount concerned cannot be 
raised.) 

[2] The holder of a succession certificate who has to 
collect the debt due to the estate of the minor cannot 
be compared with a certificated guardian. The succes- 
sion certificate holds good until the minor takes steps 
on attaining majority to revoke it and does not become 
void as soon as he attains the age of eighteen. There- 
fore any payments made to the certificate holder is not 
an unauthorised payment. (Vol 11) 1924 Bom. 394 (395) 
(DB). 

[3] The grant of a succession certificate does not 
establish the title of the grantee as the heir of the 
deceased hut only furnishes him with an authority to 
collect debts and allows the debtors to make payments 
to him without incurring any risk. (Vol 8) 1916 Lah. 
277 (279)'5'(yol 28) 1941 Cal 663 (666): I L R (1941) 2 
Cal. 311 (D B)'J^(Yol 24) 1937 Bang. 274 (274). 

[4] Grant of succession certificate in respect of debts 
and securities not merely empowers the person to whom 
it is granted to receive interest or dividends on the 
securities but also to negotiate or transfer them. (Vol 30) 
1943 Mad 743 (746). 

[5] Grant of succession certificate does not entitle 
the holder to recover possession of properties movable 
and immovable. (’09) 1 Ind Cas 205 (206) (D B) 
(Cal.) 

[6] Grantee of succession certificate does not thereby 
acquire a general power of administration of the estate 
of the deceased. (Vol 3) 1916 Cal 475 (476) (D B). 

[7] The holder of a succession certificate is not 
entitled to compromise without the intervention of 
Court. (Vol 11) 1924 Bom. 394 (394) (D B). 

3. Judgment-debtor cannot resist certificate 
holder’s claim — [1] Where the debt remains unpaid 
opto the grant of the certificate the certificate is con- 
clusive and compels the debtors to pay it to the certi- 
ficate holder. (Vol 13) 1926 Mad 407 (408). 

[2] Debtor must pay the debt to the certificate holder 
even if there is litigation regarding the devolution of 
property. (Vol 15) 1928 Mad. 56 (57) (D B). 

[3] Holder of succession certificate suing to recover 
from* a person with whom the deceased had deposited 
certain money which was covered by the certificate — 
Latter pleading oral will under which he claimed that 
he was appointed trustee with directions to spend on 
iuneral expenses of deeeaselSt and in certain charities — 
Defendant failing to prove the will ^Seld that he was 
^ound to pay the certificate holder the debt less the 


funeral expenses incurred by him. (Vol 18) 1931 Sind 81 
(82) (D B). 

[4] Payment by debtor to person really entitled be- 
fore grant of certificate afiordsa complete defence to the 
suit by the certificate holder. (Vol 13) 1926 Mad 407 
(408) 

[5] A judgment- debtor cannot go behind the terms 
of the succession certificate. (Vol 6) 1919 Cal. 985 (986) 
(D B). 

[6] Judgment-debtor cannot resist execution by 
succession certificate-holders even though they are not 
heirs of deceased. (Vol 12) 1925 All. 66 (66, 67). 

4. Payment to certificate-holder effects valid 
discharge of debts. — [1] Payment to grantee of the 
succession certificate is good discharge of the debt. 
(Vol 4) 1917 Mad. 1 (2) (D B) ^ (Vol 6) 1919 Pat. 237 
(238). 

[2] The succession certificate aSorda full indemnity 
to all the persons who are liable on securities specified 
in the certificate as regards all dealings in good faith 
in respect of such securities. (Vol 8) 1921 Bom. 204 
(205): 45 Bom 138 (D B). 

[3] Even if payment is made without due care and 
caution, still if it is made “honestly” it will be payment 
“in good faith.” (Vol 15) 1928 Mad. 484 (484). 

[4] Section 381 does not confine question of good 
faith only to cases in which there has been some defect 
in issuing certificate hut also when it is regularly 
obtained. (’34) 1934 Mad. W N 1047 (1050, 1051) (D B). 

Section 382 — Note 1. 

[1] Copy of probate of a will issued by the native 
Court of Cutoh certified by the Political Agent of Cutch 
■^Held that it was not a certificate granted by a British 
representative in a foreign state within the meaning of 
the Section. (’94) 17 Mad. 14 (16) (D B). 

[2] Certificate granted by Political Agent where the 
applicant did not give him the requisite information as 
to the other relatives of the family and without issuing 
notices to them — Irregularities may be grounds for 
asking the Political Agent to cancel the certificate but 
are not grounds for the District Court where a claim is 
made on the basis of the certificate to treat the certi- 
ficate as a nullity. (’95) 19 Bom. 146 (149) (D B). 

[3] R holder of a certain number of shares in Bank 
of Bombay dying — Succession certificate was granted in 
respect of those shares by the Political Agent of the State 
who was also the District Judge — Bank refusing to 
accept the certificate demanding probate of the will or 
letters of administration under S. 23 of the Presidency 
Banks Act — 'Held that the bank had the right to accept 
or refuse the certificate. (Vol 8) 1921 Bom. 204 (205) : 
45 Bom. 138 (D B). ' 
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Revocation of certificate. 333. A certificate granted under this Part may ba revoked for any 

of the following causes, namely : — 

(a) that the proceedings to obtain the certificate were defective in substance; 

(h) that the certificate was obtained fraudulently by the making of a false suggestion, or by 
the concealment from the Court of something material to the case; 

(c) that the certificate was obtained by means of an untrue allegation of a fact essential m 

point of law to justify the grant thereof, though such allegation was made in ignorance 
or inadvertently; 

(d) that the certificate has become useless and inoperative through circumstances; 

fej that a decree or order made by a competent Court in a suit or other proceeding with 
respect to effects comprising debts or securities specified in the certificate renders it proper 
that the certificate should be revoked, 

[Succession Certificate Act, 1889— S. 18.] 

38^. (1) Subject to the other provisions of this Part, an appeal shall lie to the High Court 
Appeal. from an order of a District Judge granting, refusing or revoking a certificate 

under this Part, and the High Court may, if it thinks fit, by its order on the appeal, declare the 
person to whom the certificate should be granted and direct the District Judge, on application 
being made therefor, to grant it accordingly, in supersession of the certificate, if any, already 
granted. 


Section 383— Note 1. 

[1] Ordinarily the revocation of succession certificate 
must be made by the Court -which granted it if it still 
exercises jurisdiction in that district. (Vol 2) 1915 Cal 
738(739) (DB), (Certificate granted— Subordinate Judge 
invested with powers of District Judge— District Judge 
cannot revoke it.) 

[2] Application for cancellation of certificate on the 
ground that District Court did not possess jurisdiction 
in the case to grant it as the deceased at the time of 
his death was not within its jurisdiction — The Court 
should insist upon evidence to support allegation and 
the certificate-holder should be given notice to show 
cause as to why the certificate should not be recalled. 
(’71) 6 Beng L R (App) 128 (128) (DB). 

[3] No suit to annul a certificate lies. Annulment of 
certificate can be had only by the method provided for 
that purpose in the Act, (’69-70) 5 Mad H C R 283 
(285) (DB) ^ (Yol 1) 1914 All 420 (421) : 36 All 423 
(D B). (Sait to set aside the certificate on the ground 
that it was obtained by the use of false evidence.) 

[See however (’93) 16 Mad 405 (406, 407) (DB). 
(Certificate granted by Political Resident in Native State 
— Suit to set aside certificate filed in British Court — 
Held that the plaintiff could sue to declare his right in 
the Native State Court itse'f and then apply to Resident 
for grant of certificate or sue the Secretary of State for 
India making the certificate holder party to the suit.)] 

[4] As a general rule the Court must be moved by 
the parties interested in the revocation of the certificate 
to exercise its authority though in certain case the 
Court can do so of its own motion as where a minor 
obtains a certificate on a fraudulent representation of 
his age or where an executor obtains probate of the will 
of a living person. (’95) 19 Bom 821 (826) (DB). 

[5] The District Judge can revoke a certificate grant- 
ed under a mistake of fact. (’95)19-Bom 821(826)(DB). 

[6] Next friend obtaining certificate fraudulently 
and by concealing material faces from Court — . Grant 
can be revoked. (Yol 25) 1938 Sind 160 (162) 

[7] Misleading^ nature of the schedule annexed as 
also absence of citation to a legatee justify revocation 
of a certificate. (Yol 11) 1924 Pat 520 (521) (DB). 

[8] The Court may of its own motion revoke a cer- 
tificate if it appears that the application contained an 


untrue allegation of fact essential in point of law to 
justify the grant thereof, (’ll) 11 Ind Cas 261 (262) 
(Sind). (Application stating that no impediment to the 
grant of a certificate where actually a will was in exist- 
ence— Certificate was revoked.) 

[9j Obiter .—\Yhere a certificate is inoperative from 
the beginning and useless for the purpose for which it 
was obtained, it can be revoked with respect to that 
part. (Yol 30) 1943 Bom 50 (52) : I L R (1943) Bom 
25 (DB). 

[10] A certificate-holder does not lose the right to 
'transfer the corpus of the debt. Such a transfer of the 
corpus is not to be necessarily followed by the revoca- 
tion of the certificate already granted, (Yol 1) 1914 All 
129 (131) : 36 All 21 (DB). 

[11] Certificate in respect of entire debt granted — 
Subsequent change of circumstances bringing into opera- 
tion el. (d) or cl. (e) or both — Court can partially revoke 
the certificate or modify the terms as the interests of jus- 
tice may require. (Yol 7) 1920 All 139 (140) : 42 All 347 
(DB). 

[12] Appeal — See notes on S. 384. 

SECTION 384 — SYNOPSIS 

1. Scope and applicability. 

2. Orders in applications for extension of 

certificate. 

3. Orders in application for revocation of 

certificates.' 

4. Orders for furnishing security. 

5. Conditional orders for certificate upon the 

furnishing of security. 

6. Other illustrative cases. 

7. Sub-section (3). 

1, Scope and applicability,— [1] An appeal lies 
against the order granting certificate and it is not neces- 
sary that the appellant should move the lower Court to 
revoke the certificate. (Yol 7) 1920 All 195 (195) : 42 
All 512 (DB). 

[2] The Court has no power to hear an appeal as to 
any other matters than those which are connected with 
the propriety or otherwise of an order made granting a 
certificate. (’93) 20 Cal 245 (246) (DB). 

[3] Person who has consented* to succession certifi- 
cate being given to himself and two others jointly can- 
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( 2 ) An appeal under snb-seotion (l) must be preferred within the time allowed for an appeal 
under the Code of Civil Procedure, 1908, 

( 3 ) Subject to the provisions of sub-section (l) and to the provisions as to reference to and 
revision by the High Court and as to review of judgment of the Code of Civil Procedure} 1908j as 
applied by section 141 of that Code, an order of a District Judge under this Part shall be final. 

[Succession Certificate Act, 1889 — S. 19,] 

385. Save as provided by this Act, a certificate granted thereunder in respect of any of the 

Effect on certificate of pre- effects of a deceased peraon shall be invaUd if there has been a pre- 
vious certificate, probate or 'vious grant of sach a certificate or of probate or letters of aominis- 
letters of administration. tration in respect of the estate of the deceased person and if such 

previous grant is in force, 

[Succession Certificate Act, 1889— S. 20.] 

386, Where a certificate under this Part has been superseded or is invalid by reason of the 
Validation of certain pay- certificate having been revoked under section 383, or by reason of the 

ments made in good faith to grant of a certificate to a person named in an appellate order under 
holder of invalid certificate. section S84, or by reason of a certificate having been previously 


Section 384 — Note 1 (contd.) 

not eballenge its validity by way of appeal. (’13) 35 
All 470 (471) (DB). 

[4] The section refers only to appeals and there is no 
provision for filing a memorandum of objection. As 
the memorandum is in the nature of a cross-appeal the 
probable intention of the Act is that the respondent 
should also prefer an appeal. (’95) 5 Mad L Jour 36 (38), 

[5] An order will not be interfered with merely on 
the ground that there was some formal defect. (Yol 22) 
1935 Pat 478 (479) (DB). 

[6] No second appeal lies in any case as both Ss. 384 
and 388 declare that the orders of the District Court 
shall be fiDal.^{’94) 17 Mad 167 (167) (DB). 

[7] Any express provision in the Act conferring rights 
of appeal, revision or review does not render the provi- 
sions of Civil P. C,j regarding procedure inapplicable to 
ihe Act. (Yol 14) 1927 Sind 187 (189) (DB). 

[8] Senior Sub-Judge taking cognizance of proceed- 
ings under Succession Act acts as District Judge under 

S. 23 (3) of N. W.F, P. Courts Regulation, 1931, and 
therefore, appeal from his order lies to Judicial Gom- 
missioner’s Court under S. 384. (Yol 26) 1939 Pesh 30 
(33) (DB). • 

2. Orders in applications for extention of certifi- 
cate [1] — The extension of a certificate to additional 
debts is not the grant of a certificate so as to give a 
right of appeal against the extension. (’02) 25 Mad 
634 (635) (DB). 

[2] Order refusing extension of certificate under S. 10 
is appealable. (Yol 11) 1924 Cal 208 (208) (D B). 

3. Orders in application for revocation of certifi- 
cates. [1] Order refusing to revoke a certificate is not 
appealable. (Yol 20) 1933 Lah 66 (56), (Especially where 
the application does not pray for the grant of a certifi- 
cate.) *5 (Yol 30) 1943 Bom 60 (51) : I L R (1943) Bom 
25 (DB) ^ (Yol 18) 1931 All 242 (243) (DB). 

[2] Where an application is made not only for revo- 
eation of a succession certificate which had been grant- 
ed but also for the grant of a certificate to the applicant, 
an order dismissing the application is open to appeal, 
(Yol 33) 1946 Pat 415 (417) : 25 Pat 253 (DB). 

^ 4. Orders for furnishing security. — [1] No appeal 
lies against an order directing security to be taken. 
1*10) 7 Mad L Tim’ 246 (246) (DB) >S< C95) 5 Mad 
h Jour 36 (88). 


[2] No appeal lies as to the form of the security 
taken by the Judge in his discretion. (’95) 5 Mad L 
Jour 36 (38). 

[3] The question as to whether the security accepted 
as sufficient is worth it or not is not a question invol- 
ving the propriety or otherwise of granting a 
certificate and therefore is not appealable under this 
section. (’93) 20 Cal. 245 (246) (DB). 

5. Conditional orders for certificate upon the 
furnishing of security,— [1] Order granting certificate 
accompanied by condition that security should be 
given is appealable. (’12) 36 Bom 272 (275) (DB), 

25 Cal 320 (321) (DB) ^<(’97) 20 Mad 442 (443): 
(DB) ©(’09) 1909 Pun L R No. 4, page 21 (24) (DB). 

[See however (Yol 19) 1932 Pat 117 (119): 10 
Pat. 835 (DB). (Where a succession certificate is gran- 
ted to a person on his furnishing security no appeal 
lies against that part of the order which deals with the 
furnishing of security.)] 

, [But see (’05) 2 All L Jour 606 (607) (DB) © (’04) 
26 All. 173 (176, 177) (DB)] 

[2] An order to the eSect that no certificate will be 
granted unless security is furnished is not an order 
either actually granting or refusing a certificate and is 
therefore not appealable. (Yol 8) 1921 Nag 77 (77, 78). 

6. Other illustrative cases. — [1] Order rejecting 
an application for review of an order granting such 
application is not appealable. (Yol 4) 1917 All 218 
(218, 219) (DB). 

[2] District Judge declining certificate but ordering 
that he would consider an application in a different 
form if made: Eeld the order was appealable. (Yol 1) 
1914 Oal. 369 (370): 42 Cal. 10 (DB). 

7. Sub-section (3). — [1] Wherein the exercise of his 
jurisdiction the District Judge acts illegally and with 
material irregularity the High Court can interfere in 
revision, (’10) 11 Oal L Jour 521 (522, 523) (DB). 

Section 385 — Note 1 

[1] Succession certificate in respect of property for 
which probate has already been granted is invalid. 
(Yol 17) 1930 Lah 574 (575). 

[2] Political agent granting ceruficate —Irregularities 
in procedure does not make it a nullity and unless can- 
celled by the political agent himself no Court can issue 
another certificate. (’95) 19 Bom 145 (148, 149) 
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granted, or for any other cause, all payments made, or dealings had, as regards debts and secu« 
Titles specified in the superseded or inYalid certificate, to or with the holder of that certificate in igno- 
rance of its supersession or invalidity, shall be held good against claims under any other certificate, 
[Suocession Cettificate Act, 1889 — S, 22.] 

387. Ho decision under this Part upon any question of right between any parties shall be held 
Effect af cleGisiQns'’andcT: this to bar the trial of the same question in any suit or in any other pro- 
Act, and liability of holder of eeedings between the same parties, and nothing in this Part shall be 
oertifioate thereunder. Construed to affect the liability of any person who may receive the 

whole or any part of any debt or security, or any interest or dividend on any security, to account 
therefor to the person lawfully entitled thereto. 

[Suecesslon Certificate Act, 1889 — S. 25.1 


Investiture of inferior Courts with SSB® (l) The [Provincial Government] ma-y, by notifica- 

jurisdiction^of District Court for par- tion in the ^[Official Gazette] , invest any Court inferior in grade 
poses of this Act, ^ District Judge with power to exercise the functions of a 


District Judge under this Part, 

(2) Any inferior Court so invested shall, within the local limits of its jurisdiction, have eon- 
Gurrent jurisdicfeion with the District Judge in the exercise of all the powers conferred by this Part 
upon the District Judge, and the provisions of this Part relating to the District Judge shall apply 
to such an inferior Court as if it were a District Judge ; 

Provided that an appeal from any such order of an inferior Court as is mentioned in sub-sec- 
iion (1) of section 384 shall lie to the District Judge, and not to the High Court, and that the 
District Judge may, if he thinks fit, by his order on the appeal, make any such declaration and 
direction as that sub-section authorises the High Court to make by its order on an appeal from an 
order of a District Judge. 


(8) An order of a District Judge on an appeal from an order of an inferior Court under the 
last foregoing sub.sectfon shall, subject to the provisions as to reference to and revision by the High 
Court and as to review of judgment of the Code of Civil Procedure, 1908, as applied by section 141 
of that Code, be final. 


(4) The District Judge may withdraw any proceedings under this Part from an inferior Court, 
and may either himself dispose of them or transfer them to another such Court established within 
^he loeal limits of the jurisdiction of the District Judge and having authority to dispose of the pro- 
ceedings. 

(5) A notification under sub-section (1) may specify any inferior Court specially or any class 

of such Courts in any local area. ______ 


Section 387 — Note 1. 

[1] No title can be jadieially determined between the 
parties as a result of an enquiry made under the Act. 
The enquiry the Judge is bound to make is only tor the 
pur^se of ascertaining as to which title was made out 
fos the purpose of the legal requirements of the Act. 
(’77-78) 3 Cal 616 (618) (DBK 

[2] The value snooession certificate in proving 

title is nil. (’38) 1938 R D 42 (42) (DB). (N*, a Muhamma- 
dan, died leaving three rasiduaries and his heir the widow 
S— fif, who was in possession, disputed the residuaries* 
claim to a 12 annas share as heirs of the sister of N 
in mutation proceedings under U. P. Hand Revenue 
Aqfe— The residuaries obtained succession certificate— 
Seld that the widow OotEld challenge the finding thar 
they were residuaries.) ^ « 

[3] Deoision in a proceeding for the grant of succes- 
sion certificate is not conclusive and the same question 
may ha tried in any other suit or proceedings between 
the same parties. (Yol 7) 1920 Lah 497 (498) iJ&lYol 
1.1) 1924 Lah 493 (494): S Lah 105 (DB) © (Yol 24) 
1937 Lah. 196 (198). (The grant of a certificate to a 
person does not give Mm an absolute right to the debt.) 

[4] In view of this section, a finding as to relation- 
sMp in proceedings for the grant of succession cerfcifi- 
cale is not a bar to the trial of the same question be*» 


tween the same parties in a proceeding for the grant of 
letters of administration, (Yol 12) 1925 Oudh 670 
(670). 

[5] Proceeding under this Act does not bar suit on 
title. (’85) 11 Oal 301 (307); 12 Ind App 23 (PC). 

[6] British Resident of Ooohin granting certificate to 
K domiciled in Cochin to recover certain sums due as 
interest on securities— A who also was a domicile sued 
to establish his right to recover the amount in British 
Cochin Court: Reid that A’s suit was one for setting 
aside the certificate of heirship issued by the Political 
Resident and also that he could either sue in the Native 
Cochin Court to establish his right and then apply to 
the Resident for the issue of a certificate or sue the 
Government of India making K a party to the suit. 
(’93) 16 Mad 405 (406, 407] (DB). 

Section 388 — Note 1. 

[X] Sub-Judge, second class, invested with powers of 
District Court can entertain application for a succes- 
sion certificate in respect of debts exceeding rupees five 
thousand. (Yol 7) 1920 Lah 497 (498). 

£2] The section gives the District Court the same 
appellate authority over an order of an inferior Court 
as is conferred on the High Court over the order of a 
District Court. (’94) 17 Mad 167 (167) (D B). 
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(6) Any civil Court which for any of the purposes of any enactment is subordinate to, or 
subject to the control of, a District Judge shall, for the purposes of this section, be deemed to be a 
Court inferior in grads to a District Judge. 

[Succession Certificate Act, 1889~S. 26 ] 

[a] Substituted by A. 0. for “Local Government.” [b] Substituted by A. 0. for “local official Gazette.” 

389. (l) When a certificate under this Part has been superseded or is invalid fiom any of 
Surrender of superseded and in- the causes mentioned in section 386, the holder thereof snail, on 

valid certificates. the requisition of the Court which granted it, deliver it up to 

that Court. 

(2) If he wilfully and without reasonable cause omits so to deliver it up, he shall be punish- 
able with fine which may extend to one thousand rupees, or with imprisonment for a term which 
may extend to three months or with both, 

[Succession Certificate Act, 1889— S. 27.] 

390. Notwithstanding anything in Bombay Eegulation No. vili of 1827, the provisions of ' 
Provisions with respect to eerti- section 370, sub-section (2), section 372, sub-section (1), 

ficates under Bombay Eegulation clause (f), and sections 374, 375, 376, 377, 378, 379, 381, 383, 384, 
VIII of 1827. ggg ggg rggp^ct to Certificates under this Part and 

applications therefor, and of section 317 with respect to the exhibition of inventories and accounts by 
executors and administrators, shall, so far as they can be made applicable, apply, respectively, to 
certificates granted under that Eegulation, and applications made for certificates thereunder, after 
the 1st day of May, 1889, and to the exhibition of inventories and accounts by the holders of such 
certificates so granted. 

[Succession Certificate Act, 1889— S. 28.] 


PART XL 

Miscellaneous. 

Saving. 39 Nothing in Part VIII, Part IX or Part X shall — 

(i) validate any testamentary disposition which would otherwise have been invalid; 

(ii) invalidate any such disposition which would otherwise have been valid; 

(iii) deprive any person of any right of maintenance to which he would otherwise have been 
entitled; or 

(iv) affect the Administrator General’s Act, 1913. 

[Probate and Administration Act, 1881— S. 149.] 


392. [Eeveals,] Eepealed by the Eepealing Actt 1927 (XII [12] of '1927 ), S. 2 and 
Schedule. 

*-■ ■ 


Section 388 — Note I (contd,) 

[3] The inferior Court invested with the powers of 
Distriot Judge under S. 388 (1) does not become a Dis- 
trict Court but merely exercises certain functions of the 
District Judge under Part 10 of the Act, (Vol 27) 1940 
Nag 162 (162). 

^ [4] Appeals against orders granting, refusing or revo- 
king a certificate passed by the Subordinate Judge 
invested with powers under the Act will lie to the Dis- 
trict Judge only and not to the High Court. (’20) 2 
Lah L Jour 312 (313) (’13) 16 Oudh Cas 197 (198) 

{DB)5<(Vol 4) 1917 Lab 276 (277). (Senior Subordinate 
Judge rejecting application for a succession certificate 
appeal lies to the District Court and not to the High 
Court.) 

[5] Powers of District Court in a particular area 
taken away and Subordinate Judge invested with the 
same — Subordinate Judge exercising power in respect 
of the grant of certificate does so in his capacity as 
Subordinate Judge and not as Additional District Judge 
and therefore appeals from his orders lie to the District 
Court only and not to the High Court. (Vol 27) 1940 
Nag 162 (162). 

[6] Munsffi invested with powers of District Judge 
^der this section — Appeal from his orders lies to the 
District Judge only — The District Judge cannot trans- 


fer the appeal to a subordiate Court for disposal, (’12) 
34 All 148 (149). 

[7] Where there has been no notification under sub- 
section (1) by the Local Government proviso to sub- 
section (2) will not apply. (Vol 26) 1939 Pesh 30 (32) 
pB) & (Vol 25) 1938 Pesh 62 (62). (Subordinate Judge 
invested with power but not by a notification issued by 
the local Government under this section — Held that 
the normal course of appeal would prevail and an ap- 
peal would lie to the Judicial Commissioners Court and 
not to the District Court.) 

Section 390 — Note 1. 

[1] Appeal against the refusal to revoke an order to 
deliver property under Chap. 2 Bombay Eegulation 8 of 
1827c— Pleader’s fee chargeable under Bombay Pleaders 
Act and included in the security for costs to be deposi- 
ted by the appellant whether to be a fixed fee under 
E. 5 Sch. 3 or ad valorem fees under E. 1 ( 0 ) (ii) by 
reading therein the words “Indian Succession Act 
1925” in the place of the words ‘ Indian Succession 
Act 1865,” because by 8. 390 of the Succession Act 
1925 S. 383 and S. 384 are made applicable to procee- 
dings under Bombay Eegulation 8 of 1827 — Held on 
a construction of Bombay Pleaders Act only a fixed fea 
was leviable. (Vol 14) 1927 Bom 499 (500) (D B). 
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SCHEDULE I. 

(See section 28 ,) 

Table op Consanguinity. 



^[SCHEDULE II 
PABT I 

(See section 64,) 

(1) Father and mother. 

(2) Brothers and sisters (other than uterine brothers and sisters) and lineal descendants of such of them as 
have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmother. 

(4) Children of the paternal grandfather and the lineal descendants of such of them as have predeceased 
the intestate. 

(5) Paternal grandfather’s father and mother. 

(6) Paternal grandfather’s father’s children and the lineal descendants of such of them as have predeceased 
the intestate. 
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[sons ii-wl 


PART ir 
(See section 65.) 

(1) Father and mother. 

(2) Brothers and sisters {other than uterine brothers and sisters) and lineal descendants of such of them as 
shall have predeceased the intestate. 

(3) Paternal grandfather and paternal grandmojiher. 

(4) Children of the paternal grandfaiher and the lineal descendants of such of them as have predeceased 
'iShe intestate. 

(5) Paternal grandfather’s father and mother. 

(6) Paternal grandfather’s father’s children and the lineal descendants of such of them as have predeceased 
the intestate. 

(7) Uterine brothers and sisters and the lineal descendants of such of them as have predeceased the 
Intestate. 

(«/ Maternal grandfather and maternal grandmother. 

( 9 ) Children of the maternal grandfather and the lineal descendants of such of them as have predeceased 
ihe intestate. 

(10) Widows of brothers or half-brothers. 

(11) Paternal grandfather’s son’s widow. 

(12) Maternal grandfather’s son’s widow. 

(13) Widowers of deceased lineal descendants of the intestate who have not married again before the death 
of the intestate. 

(14) Maternal grandfather’s father and mother. 

(15) Children of the maternal grandfather’s father and lineal descendants of such of them as have prade* 
ceased the intestate. 

(16) Children of the paternal grandmother and the lineal descendants of such of them as have predeceased 
the intestate. 

(17) Paternal grandmother’s father and mother. 

(18) Children of the paternal grandmother’s father and the lineal descendants of such o! them as have pre- 
deceased the intestate.] 

[a.] SuhMuted by the Indian Succession (Amendment) Act, 1939 (17 [XVII] of 1939), S, 3. 


SCHEDULE IIL 
(See section 57. j 

PROVISIONS OP PART VI APPLICABLE TO CERTAIN WILLS AND CODICILS DESCRIBED IN 

SECTION 57. 

Sections 59, 61, 62, 63, 64, 68, 70, 71, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 
39, 90, 95, 96, 98, 101, 102, 103, 104, 105,106, 107, 108, 109, 110, 111, 112, 113, 114, 115, 118, ^[117,] 119, 
120, 121, 122, 123, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133, 131. 135, 136, 137, 138, 139, 140, 141, 

142, 143, 144, 145, 146, 147, 148, 149, 160, 151, 152, 153, 154, 155, 156, 157, 158, 159, 160, 161, 162, 163, 

164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180, 181, 182, 183, 184, 185, 

186, 187, 188, 189, and 190. 

Uestrictions and modifications in a^iglication of foregoing sections, 

1. Nothing therein contained shall authorise a testator to bequeath property whic’n he could not have 
alienated inter uiuos, or to deprive any persons of any right of maintenance of which, but for the application of 
these sections, he could not deprive them by wilh 

2. Nothing therein contained shall authorise any Hindu, Buddhist, Sikh or Jaina, to create in property any 
interest which he could not have created before the first day of September, 1870. 

3. Nothing therein contained shall afiect any law of adoption or intestate succession, 

4. In applying section 70 the words “ than by marriage or” shall he omitted. 

5. In applying any of the following sections, namely, sections seventy-five, seventy-six, one hundred and 
five, one husdr^ and nine, one hundred and eleven, one hundred and twelve, one hundred and thirteen, one 
hundred and fourteen, one hundred and fifteen, and one hundred and sixteen to such wills and codicils the words 
“son,” “sons,” “child,” and “children” shall be deemed to iuclude an adopted child ; and the word “grand- 
children” shall be deemed to include the children, whether adopted or natural-born, of a child whether adopted 
or natural-born; and the expression “daughter-m-law”shall be deemed to include the wife of an adopted son, 

[a] Inserted by the Transfer of Property (Amendmenii) Supplementary Act, 1929 (21 [XXI] of 1929), S. 14. 


SCHEDULE IV. 

[See section 274 (2)f\ 

Form op Certificate. 

I, A. B., Registrar (or as the case may be) of the High Court of Judicature at {or 

as the ease may be) hereby certify that on the day of , the High Court 

of Judicature at (or as the case may be) granted probate of the will (or letters of adminis- 
tration of the estate) of 0. D., late of , deceased, to E. F. of and G. H. of 

, and that such probate (or letters) has (or have|efiect over all the property of the deceased 
throughout the ^[Provinces of India.] 

[a] Substituted for “whole of British India” by the Indian Independence (Adaptation of Central Acts and 
Ordinances), Order 1948. [23-3-1948.] 



iSOHS. V-VIII] 


[TB15 INLIAK] SUCCESSION ACT, 1925 


7883 


SCHEDULE Y. 

{See section SS4 (4).] 

Form of caveat. 

Let nothing be done !n the matter of the estate of A. B., late of , deceased, who died on 

fhe day of , without notice to C/D. of , 

SCHEDULE YI. 

section 289.] 

Form of Probate. 

I» - *Fudga of the District of [or Delegate appointed, for granting probate or 

letters of administrat'lohhn {here insert the limits of the Delegate's jurisdiction)], hereby make known that on 
the day of in the year , the last will of , 

late of , a copy whereof is hereunto annexed, was proved and registered before me, and that 

administration of the property and credits of the said deceased, and in any way concarning his will was granted 
to , the executor in the said will named, he having undertaken to administer the same, and to 

make a full and true inventory of the said property and credits and exhibit the same in this Court wibhm sis 
months from the date of this grant or within such further time as the Court may, from time to time, appoint, and 
also to render to this CaurJt a true aooonnt of the said property and eradits within one year from the same date, or 
within such further time as the Court may, from time to time, appoint. 


SCHEDULE VIL 
{ See Section 290 ) 

Form of Letters of administration* 

I, , Judge of the District of 

lor Delegate appointed for granting probate or letters of administration in (here insert the Iwiits of the 
Delegate's jurisdiction)]^ hereby make known that on the day of 

letters of administration (with or without the will annexed, as the case may be), of the property and credits of 
late of , deceased, were granted to , the 

father (or as the case may be) of the deceased, he having undertaken to administer “the same and to make a full 
and true inventory of the said property and credits and exhibit the same in this Court within six months from 
the date of this grant or within such further time as the Court may, from time to time, appoint, and also to render 
to this-Oourt' a true account of the said property and credits within one year from the same date, or within suoh 
further time as the Court may, from time to time, appoint# 

SCHEDULE VIIL 
(Bee Section 377,) 

Forms op Oertifioatb and Extended Certificate. 

In the Court of 

To A. B. 

Whereas you applied on the day of for a certificate 

under Part X of the Indian Succession Act, 1925, in rdfepect of the following debts and securities namely ; — 

Debts. 




Amount of debt, 

Description and date 

Serial 

^Number of 

including interest, on 
date of application for 

of instrument, if any. 

number. 

debtor. 

by which the debt is 



certificate. 

i 

secured. 


j 

1 

i 



[a] Sic. Bhould be “Name.” 
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Securities. 



Description. j 


Serial 

number. 

Distin- 
guishing 
number 
or letter 
of security. 

Name, 
title or 
class of 
security. 

Amount 
or par 
value of 
security. 

Market-value of security 
on date of application for 
certificate. 







This certificate is accordingly granted to you and empowers you to collect those debts [and] [to receive! 
[interest] [dividends] [on] [^o negotiate] [^o transfer] [those securities]. 

Dated this day of 

District J udgoo 


In the Court of 

On the application of A. B. made to me on the day of , I hereby extend 

this certificate to the following debts and securities, namely : — ■ 


Debts. 



Name of ! 

Amount of debt, 

Description and date 

Serial 


including interest, on 

of instrument, if any, 

number i 

debtor. 

date of application for 

by which the debt is 



extension. 

secured. 






Securities. 


Serial 

number, 

Description. 

Market-value of security 
on date of application for 
. extension. 

Distin- 
guishing 
number 
or letter 
of security. 

Name, 
title or 
class of 
security. 

Amount 
or par 
value of 
security. 







^ This extension empowers A. B. to collect those debts [and] [io receive] [interest] [dividends] [on] [te 
negotiate] [to transfer] [those securities]. 

Dated this day of 

District J udge^ 


SGEEDTJLE IX. — [Enactments Bepealed.] Be'pealed by the Bepealing Act, 1927 (12 [XII] of 1927)^ 
S. 2 and Sch. 
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CONTENTS. 
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Sections 

1. Short title, extent and commencement. 

2. Definitions. 

8, Declaration of controlled areas and fixing 
of prices. 

4, Previous publication of notifications under 

S, 3. 


Sections 

5. Penalty for purchase of sugar-cane in con- 
travention of notification under S. 3. 

G. Sanction for prosecution under this Act. 

7. Power of Provincial Government to make 
rules. 

8. Power of Provincial Government to make 
rules. 


STATEMENT OF OBJECTS AND REASONS. 


“It was announced by the Honourable Finance 
Member in the course of bis speech introducing the 
budget proposals for ] 934-35 that tbe Government of 
India would introduce legislation which would enable 
Provincial Governments to apply schemes for enforcing 
a minimum price for cane to be paid by the factory to 
the grower. This decision is consequential upon the 
imposition of an excise duty on factory sugar. As initi- 
ative in the matter of fixing prices for cane must be left 
to Provincial Governments so as to suit local condi- 
tions, it is proposed that tbe Act sbould come into 

ACT HOW AFFECTED 


force in any Province on sucb date as tbe Local 
Government may direct. Tbe scheme of tbe Bill is that 
after prior publication of its proposals and due conside- 
ration of the objections received, a Local Government 
sbould declare controlled areas within which purchase 
of cane by factories shall be limited to growers of cane 
or licensed persons and societies at fixed prices. In order 
to provide for elasticity of procedure in the administra- 
tion of tbe scheme, it is also proposed to give wide 
rule-making powers to Local Governments.” 

— Gazette of India, 1934, Part V, page 73. 

BY SUBSEQUENT LEGISLATION. 


— Adapted by A. 0. ^ —Repealed in its application to:— . 

—Amended in its application to the Punjab by Puuj. (a) Bibar by Bibar Act VII [7] of 1937; 

Act IX [9] of 1943. (h) United Provinces by U. P. Act I [1] of 1938. 

[The] SUGAR-CANE ACT, 1934. 

[Act XV OF 1934]^ 

[1st May, 1934 J 

An Act to regulate the price of sugar-cane intended for use in sugar factories. 
Whereas it is expedient, for the purpose of assuring to sugar-cane growers a fair price for 
their produce, to regulate the price at which sugar* cane intended to be used in the manufacture of 
sugar may be purchased by or for factories; It is hereby enacted as follows: — 

[a]. In its application to the respective Provinces, this Act is repealed by tbe Bihar Sugar Factories Control 
Act, 1937 (Bib, Act VII [7] of 1937), S. 31 and the United Provinces Sugar Factories Control Act, 1938 (U. P. 
Act I [1] of 1938), S. 31. 

Short title, extent (l) This Act may be called the Sugar-cane Act, 1934. 

and commencement. 

( 2 ) It extends to the whole of British India^ including *1 the Sonthal Parganas. 

(3) This section shall come into force at once; the remaining sections of this Act shall come 
into force in any Province on such date as the ^[Provincial Government! may, by notification in. 

tbe ‘^[Official Gazette], appoint in that behalf. _ 

[a] The expression “the whole of British India”, in its application to tbe Dominion of India, means all 
tbe Provinces of India’— See I. 0., Art. 4 (2); and, in its application to tbe Dominion of Pakistan, means all the 
provinces of Pakistan’ — See P. 0., Art. 4 (2); [15-8-1947]. [aa] The words “British Baluchistan and” ^ 
omitted by tbe Indian Independence (Adaptation of Central Acts and Ordinances) 1948 [23-3-1948J. 

[b] Substituted by A, O. for “Local Government.” [c] Substituted by A. 0. for ‘ Local Official Gazette. 


Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(1) “controlled area” means any area specified in a notification issued under sub-section (l) 

of section 3; . . x 

(2) “factory” means any premises (including the precincts thereof) wherein twenty or more 

workers are working or were working on any day of the preceding twelve months ana 
in .any part of which any manufacturipg process connected with the production ot 
sugar is being carried on or is ordinarily carried on with the aid of power, and 

(3) “sugar” means any form of sugar containing more than ninety per cent, of sucrose. 


Preamble 

[1] The object of the Sugar-cane Act is to secure to 
sugarcane growers fair price and method adopted is to 
regulate price at which sugar-cane may be purchased 


. Note 1. , . . 1 , 1 1 . 

by or for factories. (Scope and nature of tbe Act 
cussed.) (Vol 24) 1937 Pat 242 (244) ; 16 Pat 251 
Or L Jour 750 (DB). 


dis- 
: 33 
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[THE] SUQAB-OANE ACT, 193i 


[ SS 2-S I 


Punjab, 

In S. 2^ 


Provincial Amendments. 


(a) after clause (1) the following clauses shall be deemed to be inserted, namely, — 

“(1-a) ‘Cane Commissioner’ means any officer specially appointed by the Provincial Government to perform 
the functions of a Cane Commissioner under this Act and saeh other duties as may be prescribed; 

(i-b) ‘Cane grower’ means a person who cultivates cana either by himself or by members of his family or by 
tenants or by hired labour and who is not a member of a GanS'-gxowers’ Go'Operative Society; 

(1-c) ‘Cane-growers’ ‘Co-operative Society’ means a Society registered under the Co-operative Societies Act, 
1912, one of the objects of which is to sell cane grown by its members; 

(I-d) ‘Collector’ means the Collector of a district, and includes a Deputy Commissioner and any Officer spe« 
eially appointed by the Provincial Government to perform the functiona of a Collector under this Act; 
(1-e) ‘Crushing season’ means the period commencing on the fifteenth day of October in any year and ending 
on the thirteenth day of June of the next following year;” 

(bj in clause (2), the word ‘and’ shall be omitted ; 

(c) after clause (2), the following clauses shall be deemed to be >^iswted, namely, 

“(2* a) ‘occupier of a factory’ means the person who has ultimate control over the affairs of a factory Pro- 
vided that where the affairs of a factory are entrusted to a managing agent such agent shall be deem- 
ed to be the occupier of the factory; 

(2-b) ‘prescribed’ means prescribed by rules made under this Act; 

(2-c) ‘reserved area’ means an area specified in order issued under S. 3-B; and”, 

—Punjab Act IX [9] of 1943, S. 2 [30-1M943]. 


Sections 2-A to 2-C. 

Punjab. 

After S. 2 of the said Act, the following sections shall be deemed to be inserted, namely: — . 

“2-A. 'No person shall commence the construction of any building intended to be used as a factory or any 
Construction and exten- extension of the plant of an existing factory which is likely to increase its capacity 
Sion of a factory. for crushing cane unless he has been granted a licence by the Provincial Govern- 

ment on such terms and conditions as may be prescribed. 

2-B. (1) After such date as the Provincial Government may by notifioaiion in the Official Gazette specify 
Licences for qt ashing in ihis behalf, no cane shall be crashed in a factory unless the occupier thereof has 
cane^ obtained a licence authorising him so to do. 

(2) k licence granted under sub-section (1), shall be subject to such terms and conditions as the Provin- 
Condiiions of licences cial Government may impose in respect of all or any of the following matters, name- 
for crushing cane* ly: — 

( a) membership of any organization of the sugar industry recognised by the Provincial Government 
the main object of which is to regulate the sale of sugar; 

(b) the price above or below which the terms and conditions on which and the persons to whom or the 
organizations to which or through whose agency, any variety, grade or quantity of sugar produced 
in the factory may be sold; 

(c) the manner in which sugar produced in the factory shall he graded, marked, packed or stored for 
sale; 

(d) the minium quantity of the cane that shall be purchased during the ornsh|.rig season; and 

(e) such other matters as may be prescribed, including condiiions of labour. 

2-C. (1) No factory shall commence to crush cane unless the occupier sends to the Collector a notice in the 
Appointment of manager* prescribed form appointing a person to be the manager of the factory for the pur- 
poses of this Act and the rules made thereunder. 

(2) Any person so appointed shall deposit as security suoh amount not exceeding one thousand rupees as 
may be prescribed. 

(8) Whenever another person is appointed as manager, the occupier shall send to the Collector a written 
notice of the change within fourteen days from the date on which the new manager assumes charge. 

(4) If no person has been appointed manager of a factory under this section, or if the person appointedl 
as manager does not manage the factory, or has not made the requisite deposit, any person found acting as 
manager, or, if no such person is found, the occupier himself shall be deemed to be the manager of the factory 
for the purposes of this Act and the rules made thereunder.’ ’ 

—Punjab Act IX [9] of 1943, S. 3. [30-11-1943]. 


3. (1) The “■[Provincial Government] may, by notification in the ’’[Official Gazette], deekre 
Declaration of controlled any area specified in the notification to be a controlled area for the pur. 

areas, and fixing of prices, poses of this Act. 

(2) °l * *] The “[Provincial Government] may, by notification in the ’’[Official 

Gazette], fix a minimum price or minimum prices tor the purchase in any controlled area of 

sugar-cane intended for use in any factory. 

(3) The “[Provincial Government] may, by notification in the ’’[Official Gazette], prohibit in 
any controlled area the purchase of sugar-cane intended for use in any factory otherwise tlmn 
from the grower of the sugar-cane or from a person licensed by the “[Provincial Government] to 
act as a purchasing agent. 

[a] SabstifMfcd by A. 0. for “local Government”, [b] Sulstituied by A. 0. for “local official Gazette”, 
[cj Tne words Subject to the contial of the Governor-General in Council” were repealed by A. 0. 
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Provincial Amendments. 

Sections 3A to 3F. 

Punjab 

After section 3, the following sections shall be deemed to be inserted^ namely : — 

“3-A. ( 1 ) The Provincial Government may by order require the occupier of any factoiy to submiu to the 
Estimate of quantity of Cane Commissioner, on or before the prescribed date, an estimate m the prescribed 
cane required by factory. form of the quantity of cane which will be requusd in the factory during such 
crushing season as may be specified m the order. 

(2) The Cane Commissioner shall ezamine every such estimate and shall publish the same in the pre- 
scribed manner with such modifications, if any, as he may think fit. 

(3) kn estimate published under sub-section (2) may be revised by the prescribed authority. 

3-B. (1) The Cane Commissioner may, after consulting the occupier of the factory and after considering 
Beclaratton of reserved any objections that may be raised, issue an order declaring any area to be a reserv- 
area. ed area for the purpose of the supply of cane to a particular factory during the 

ensuing crushing season, and may likewise at any time cancel such order or alter the boundaries o^i an area sc 
reserved ; 

Provided that unless the parties concerned consent no portion of an area reserved for one factory shall, sc 
long as the agreements entered into by the occupier of such factory with the cane growers in such area lor the 
supply of cane remain m force, be included within the reserved area of another factory. 

(2) Any person aggrieved by an order of the Cane Commissioner under sub-section (1) may appeal theia® 
from to the prescribed authority. 

3-C. (1) The Provincial Government may order a survey to be made of the area reserved fora faetorv 
Survey of reserved area. under section 3-B and may recover the cost of such survey from the oecapiar ol 
such factory. 

(2) Every such survey shatl be made by such officer as the Provincial Government may, by general or 
special order, appoint in this behalf, 

(3) Every person owning, or occupying land in any area in respect of which a survey is being made ahaiJ 
afiord the officer making the survey such assistance for making the survey as may be prescribed. 

(1) Any amount due from the occupier of a factory under sub-section (1) shall be recoverable from such 
occupier as an arrear of land revenue 

3-D. (1) A. cane-grower or a Cane-grower’s Co-operative Society in a reserved area may oSer to supply te 
Purchase of cane in re- the occupier of the factory for wh'ch the area is reserved, cane grown by the 
served area. cane grower or by the members of such Cane-growers’ Co-operative Society, as 

the ease may be, not exceeding the quantity, if any, prescribed for such grower or Cane-growers’ Co-operative 
Society. 

(2) The occupier or manager of a factory for which an area is reserved shall enter into an agreement tc 
purchase the cane ofiered in accordance with sub-section (l) : 

Provided that he shall not enter into an agreement to purchase cane from a person who is a member of a 
Cane-growers’ Co-operative Society. 

(8) Except with the permission of the Provincial Government, cane grown in a reserved area shall not 
be purchased in suoh area by a purchasing agent, or by any person other than the occupier of the factory for- 
which such area has been reserved. 

(4) Cane grown in a reserved area shall not be sold by any person other than a cane grower or a Cane^ 
gro'wers’ Co-operative Society: 

Provided that a cane-grower or a Cane-growers’ Co-operative Society may deliver cane intended for use in 
factory through another cane- grower or through a carrier. 

(5) It the Provincial Government are satisfied that there is likely to be in the area reserved for a factory 
any quantity of cane available for sale to the occupier of the factory in excess of the quantity for which he is re- 
quired to enter into agreement, the Provincial Government may, during the crushing season, direct that cane 
shall not be purchased outside the reserved area until the occupier of the factory enters into agreement to pur- 

‘ chase all the cane offered to him in the reserved area; 

Provided that suoh prohibition shall not apply in respect of cane for the supply of which agreements in 
writing have been entered into before such direction was issued. 

3-5/. {!) If any person commences the construction of a new factory or if the occupier of a factory makes 
Penalties. any extension of the plant of the factory, in contravention of the provisions of 

sub-section (Jj of section 2 A, he shall be punishable with fine which may extend to five thousand rupees. 

(2) If the occupier ol a factory crushes cane without obtaining a licence under section 2B, he shall be 
punishable with fine which may extend to five hundred rupees for each day on which cane is crushed at the 
factory without such licence. 

(3) If the Provincial Government are satisfied that there has been a breach of the conditions of a licence 
granted under section 2-B, they may refer the same for advice to a tribunal constituted in the prescribed manner, 
and on the advice of suoh tribunal, cancel the licence and impose on the occupier of the factory concerned any 
one or more of the following penalties, that is to say — 

(a) it the breach consists of a failure to produce or to sell sugar in accordance with the conditions of 
the licence, the penalty may extend to an amount calculated at eight annas per maund of the sugar 
produced or sold in contravention of such conditions : 

(b) if the breach consists of the wilful failure to purchase a minimum quantity of cane, the penalty may 

extend to an amount, calculated at a rate not exceeding one anna per maund of cane which he has 
failed to purchase; and 

f c j in any other case of a breach of a condition or conditions of the licence, the penalty shall not 
exceed the sum of five thousand rupees. 
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(^) li the oecupiei! or manager of a factory — 

(a) intentionally fails to enter into agreement as required by sub-section (Si) of section 3-D, or 

(h) intentionally fails to purchase cane in accordance with the terms of an agreement entered into under 
sub-section (2) oi section 3-D, or 

fcj purchases cane outside a reserved area in contravention of the provisions of sub-section fdj of 
section 3-D, or 

(d) knowingly enters into an agreement with a cane-grower, who is a member of a Oane-growers’ Co- 
operative Society in contravention of the provisos to sub-section (2) of section 3-D. 
he shall be punishable with fine which may extend to two thousand rupees. 

(5) If any person knowingly purchases or sells cane in a reserved area in contravention of the provisions 
of sub-section (3) or sub-section (4) of section 3-D, he shall be punishable with imprisonment which may extend 
to SIX months or with fine which may extend to two thousand rupees or with both. 

(6) Any person contravening any of the provisions of this Act for which no penalty is otherwise provided 
shall be punishable with fine which may extend to two thousand rupees. 

(7) Any penalty imposed on the occupier of a factory under sub-section (3) shall be recoverable from such 
occupier as an arrears of land revenue. 

3-F. (1) The Provincial Government may by notification in the official gazette impose a tax on the sale 
Tax on saU of cane, of sugarcane at a rate not exceeding six pies per maund or at a rate not exceeding 
five per cent of the sale price, and may, by like notification, exempt from such tax sales in any area, or any 
class or classes of such sales to be specified therein. 

(2) If any agreement for the sale of cane is entered into before the imposition of a tax under this section, 
the seller will be entitled to recover from the buyer in addition to, and as part of, the contract price, the amount 
of such tax to which the seller may be liable. 

(3) Any sum payable under this section shall be recoverable as an arrear of land revenue.” 

Punjab Act IX [9] of 1943, S. 4 [30-11-1943 ] 


Not less than thirty days before the issue of any notification under subsection (1) or 
Previous publication of sub-section f J of section 3, the ^[Provincial Government] shall publish 
notifications under sec- ia the ^[Official Gazette] and in such other manner (if any) as it; thinks 
3. a draft of the proposed notification specifying a date on or after which 

the draft will be taken into consideration, and shall consider any objection or suggestion which 
may be received from any person with respect to the draft before the date so specified. 

[a] SuhsUtuted by A. 0. for “Local Government”, [b] SuhstUtited by A. 0. for “Local Official Gazette”. 

6. Whoever in any controlled area purchases any sugar-cane intended for use in a factory at 
Penalty for purchase of ^ less than the minimum price fixed therefor by notification 

sugar-cane in contraven- under sub-section (2) of section 3 Or in contravention of any prohibi- 
tion of notification under tion made under sub-section (8) of section 3 shall be punishable with 


section 3. 


fine which may extend to two thousand rupees. 


Sanction for prose- 6 . No Court shall take cognizance of any offence punishable under sec- 

cation under this tion 5 except upon complaint made by order of, or under authority from, the 
District Magistrate. 


Power of Provin- 7. (l) The [Pro vincial Government] may, by notification in the ^[Offi- 

cial Government to cial Gazette], make rules for the purpose of carrying into effect the objects of 
make rules. 

(2 ) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(a) the carrying out of inquiries preliminary to the exercise of the powers conferred ^ 
by section 3 ; - . 


SECTION 7 — SYNOPSIS. 

L Bibar and Orissa Rules. 

2. United Provinces Rules. 

1. Bihar and Orissa Rules. — [1] Interpretation 
rules under Sugar-cane Act, under S. 7 is controlled by 
General Clauses Act. (Vol 24) 1937 Pat 4 (6) : 16 Pat 
92 : 38 Cr L Jour 210. 

[2] Sections 63 to 70 of the I. P. 0. are applicable to 
all fines imposed under any Act, Begulation, rule or 
by e-law, unless the Act, Regulation, rule or bye-law 

- contains an express provision to the contrary, (Vol 24) 
1937 Pat 4 (6) : 16 Pat 92 : 38 Cr L Jour 210. ' 

[3] Breach of rules made under S. 7 is offence for 
purposes of Ss. 64, 67, Penal Code — Imprisonment in 
default of fine can be imposed. (Vol 24) 1937 Pat 4 
{6) : 16 Pat 92 : 38 Cr L Jour 210. 

[41 Buies 9 and 11 — Sanction for prosecution for 
breach of Er. 9-11 obtained— Sessions Judge subsequen- 


tly finding breach of R. 13 — No further sanction is 
required — Once bar to Court taking cognizance of case 
is removed, then if it appears that some other offence 
also has been committed, it ia not necessary to have 
fresh complaint. (Vol 24) 1937 Pat 4 (5) : 16 Pat 92 : 
38 Cr L Jour 210. 

[5] Rules 11 and 13 making it obligatory on purcha- 
sing agents to buy sugarcane in a particular manner by 
weight are within power conferred by S. 7. (Vol 24) 
1937 Pat 4 (6) : 16 Pat 92 : 38 Cr L Jour 210. 

[6] Purchasing agent is also liable under R. 15 if 
person acting on hts behalf is guilty unless it has been 
shown that purchasing agent had used all due diligence 
to enforce observance of rules and that offence was com- 
mitted without his knowledge or consent. (Vol 25) 1938 
Pat 366 (367) : 39 Cr^L Jour 732. 

[7] Rules 15 (e) and (f) have been made with the 
object of protecting the cultivators who are not always 
educated from the wiles of persons dealing with persons 
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(h) Gstabiishing Advisory Committees for any purpose connected with the administration 

of this xA.ct and defining the powers, functions and proeedure of such Committees , 

(c) the issue of licences to purohasing agents, the fees for such licences, and the regola. 

tion of the purchase and sale of sugar-cane by and to such agents ; 

(d) the organisation of groweis of sugar-cane into societies for the sale of sugar-cane 

to factories ; 

(e) the authorities by which any functions under this Act or the rules made thereunder 

are to be performed ; and 

(f) the records, registers and accounts to be maintained for ensuring compliance with the 

provisions of this Act. 

[3) In making any rule under sub-section (1) or under clause (c) or clause (f) of sub- 
section (2), the ^■[Provincial Government] may provide that a breach of the rule shall, where no 
other penalty is provided by this Act, be punishable with fine not exceeding two thousand rupees. 

[a] Snhstiluied by A. 0. for “Local Government”, [b] Substituted by A. 0. for “ local Official Gazette”. 

Provincial Amendments. 

PUNJAB. 

In S. 7.— 

(a) in sub'sectlon (2)— - 

(i) in clause (e) the v^ord ‘and’ shall be omitted ; 

(ii) after clause (f), the following clauses shall be deemed to be added, namely,— 

j the issuing and renewal of licences, the forms and conditions of licences, the periods for which 
they are to be issued and the fees to be charged therefor ; 

(h) the amount of deposit under sub-section (2) of section 2-C ; 

(%) the procedure to be followed in making a survey under section 3-C, the manner of calculating the 
cost of such survey and the powers to be exercised and the duties to be performed by the officer 
making the survey ; 

(j) the form in which and the date by which an offer under sufc-section (1) of section 3-D shall be 
made ; and 

(h) the form in which, the date by which and the terms and conditions subject to which, an agree- 
ment under sub-section (2) of section 3-D shall be entered into;” 
fbj in sub-section (3), the words, brackets a«d letters, ‘‘under clause fcj or clause f/jof” shall be deemed 
to be omitted, 

—Punjab Act IX of 1943, S. 5 [30-11-1943.] 

Power of Provin- 8. The ^[Provincial Government] after previous publication may, by 

dal Government to notification in the ^[Official Gazette], make rules providing for the exemp- 
make rules. Iiion of factories or auy class of factories from the provisions of this Act, 

la] Stibstitufed by A, 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India”. 


Section 7 — Note 1 fcontd.J 

on behalf of the purchasing agent. (Yol 25) 1938 Pat 
366 (367) ; 39 Cr L Jour 732. 

[8] District Magistrate on report of Inspector sanc- 
tioning prosecution and taking cognisance of offence 
under S. 190 (1) and directing examination of Inspec- 
tor under S. 200 (aa), Cr. P. C. — Provisions of R. 20 
are sufficiently complied with. (Yol 25) 1938 Pat 366 
(367) : 39 CriL Jour 732. 

[9] Rule 15 creates a number of new penal offences 
in connection with administration of the Act, but E. 20 
debars institution of prosecution under rules except by 
order of, or under authority from, District Magistrate. 
(Yol 24) 1937 Pat 146 (146) : 38 Cri L Jour 136, 

[10] The Act contemplates first a sanction by the 
District Magistrate and secondly a complaint to a 
Court within a period of limitation prescribed and then 
the trial of the person complained against according to 
the procedure prescribed by the Criminal Procedure 
Code. (Yol 24) 19:i7 Pat 146 (146): 38 Cri L Jour 136. 

2. United Provinces Rules,— [1] Rule 8 (2) relates 
only to weighments. It has nothing to do with pay- 
ment with which B. 9 deals. Weight has to be ascertai- 
ned only for purpose of payment. (Yol 24) 1937 All 423 
(423) : 38 Cri L Jour 795. 

[2] Rule 9 (4) — Rule 9 deals with payment. It provi- 
des for an allowance for half a seer per full maund in 


case the cane is brought bound in bundles and weighed 
in bundles. (Yol 24) 1937 All 423 (423) ; 38 Cri L Jour 
795. 

[3] Rule 9 (1) and R. 12 (2) (a)— Breach o£ R. 9 (1) 
by licensed purehaeing agent — Conviction cannot 
stand. (Yol 24) 1937 Oudh 386 (387) : 13 Luck 252 : 
38 Cri L Jour 532. 

[4] Two persons acting jointly as agents of person 
mentioned in B. 13 — Both can be convioted in respect 
of price of same cane purchased on same day. (Yol 26) 
1939 Oudh 36 (37) : 40 Cri L Jour 161 ; 14 Luck 342, 

[5] Sub-rule (1) (ij of R. 13 has to be read with 
R. 11 (7). Under R. 11 (7), registers and records shall 
be kept at purchasing centre. What sub-rule (1) ftj of 
B. 13 means is that all registers and records as required 
by R. 11 (7) shall be kept at purchasing centre and 
shall be produced for inspection when asked for by 
Inspector. (Yol 25) 1933 Oudh 56 (57): 39 Ori L Jour 
160. 

[6] Section 7 — Rules under (U. P.) E. 14 ~ Word 
“shall” in part 2 of the rule deals with complaint made 
by District Magistrate. When there is a complaint bv a 
District Magistrate presumption is that ha has satisfied 
himself that there was general complaint of non-pay- 
ment within prescribed time. On complaint by a Dis- 
trict Magistrate Court is competent to take oognlaano©. 
(Yol 24) 1937 AU 421 (421): 38 Cri L Jlom 800, 

981 ^ 988 A. M, 
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ITHEI SUGAR INDUSTRY (PROTECTION) ACT, 1932 
(ACT XIII OF 1932)^ 

[8ih April, 1982.] 

An Act 10 provide for the fostering and development of the sugar industry in 

^Lthe Provinces of India ] 

W^IEREAS It m expedient, in pursuance of the policy of discriminating protection of induskies 
In ^[ihe Provinces of India] with due regard to the well-being of the community, to provide for the 
fostering and development of the sugar industry for a period ending with the 3lsi day of March, 
•^[1948], by dstermining the extent of the protection to be conferred up to the 3ist day of March, 
1938, and by making provision for the determination of the extent of the protection to be conferred 
lor the remainder of the period; It is hereby enacted as follows: — 

[a] For Statement ol Objects and Reasons, see Gazette of India, 1932, Pfe. V, p. 43; for Report of Select Com- 
mittee, p. 91 [b] Substituted for “British India” by the Indian Independence (Adaptation of 

Central Acts and Ordinances) Order, 1948 [23-3-1948j. [c] Substituted by the Indian Tarifi (Amendment) 

Act, 1947 (25 [XXV] of 1947), S. 3 [18-4-1947], for “1947” which had been substituted by the Protective 
Duties Continuation Act, 1946 (16 [XVI] of 1946), S. 3, for “1946.” [18-4-1946.] 

Shoit title. 1 , This Act may be called the Sugar Industry (Protection) Act, 1932. 

2. Amendment of Soh. II, Act (viii [8] OP 1894), [Bepealed by the Bepealing Act. 1988 
(I [l] of 1988), S. 2 and Schedule.] 

S, The ^[Central Government] shall cause to be made, by such persona as ^[it] may appoint in 
Statutory inquiry, this behalf, an inquiry to ascertain if the protection of the sugar industry dur- 
ing the period from the Slst day of March, 1938, to the 3lsfe day of March, °[1948], should be con- 
tinued to the extent conferred by this Act or to a greater or lesser extent, and shall, not later than 
the 3ast day of March, ^^11948], lay "^[its] proposals in this behalf before the ®[OeDtral Legislature], 
[a] Substituted by A 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “he”, [c] Sub- 
siiiuted for “1947” by the Indian Tariff (Amendment) Act, 1947 (25 [XXV] of 1947), S. 3. [18-4-1947,] 
[d] Substituted for “his” by A 0. [e] Substituted for “Indian Legislature” by the Indian Independence 

(Adaptation of Central Acts and Ordinances) Order, 1948. [23-3-1948.] 

If the ^[Oentral Government] is satisfied after such inquiry as ^[it] thinks fit, that sugar 
Power to incieasQ duty not manufactured in India is being imported into British India at such a 
imposed by section 2. price as is likely to render insufficient the benefits intended to be conferred 
upon the sugar industry by the duties imposed by section 2, ^[it] may, by notification in the 
®[Officiai Gazette], increase such duty to such extent as *^[it] thinks fit. 

[a] Substituted by A. 0., for “Governor-General in Council”, [b] Substituted by A. 0., for “he”, [c] 
siituted by A. 0,, for “Gazette of India”, 


5» The ^[Central Government] by notification in the ^[Official Gazette], make rules re- 
Power to make rules quiring the owners of sugar factories in British India to make such returns 
requiring returns. relating to the production of sugar in their factories as the ^[Central 

Government] may consider to be desirable, prescribing the form of such returns, the dates of their 
submission and the authority to which they shall be submitted. 

[a] Substituted by A. 0., for “Governor-General in Council.” [b] Substituted by A. 0., for “Gazette of 
India.” 


6. (1) The ^[Provincial Government] may, by notification in the [Official Gazette], make 
Power to make rules re- requiring that there shall be affixed, in conspicuous places near the 

quiring notices of prices entrances to sugar factories, notices for the information of sellers of sugar- 

op to^sagar'iactories?**^^ prescribe the form and languages of such notices, 

and, the particulars to be included therein relating to prices at which 
soger-cane is being bought at the factory. 


( 2 ) In making such rules the ^[Provincial Government] may provide that a contravention 
thereof shall be punishable with fine which may extend to five hundred rupees. 

Eicplanation. — In this section and in section 5 “factory” has the meaning assigned to it in 
clause (3) pi section 2 of the Indian Factories Act, 1911.® 

[a] Substituted by A. O^for “Local Government”, [b] Substituted by A. 0., for “Local Omoial Gazette”, 
[c] See now the Indian Factories Act, 1934 (25 [XXV] of 1934), 8. 2 (j). 

SGHEDVLB. _ [Amendmants to be made in Sch. II to the Indian Tariff Act, I89i.3 
Sepealed by the Bepealing Act, 1938 (I [l] of 1988), S. 2 and Schedule. 


Preamble — Note 1 

IVJ Sugar InduBtrj (Ptoteotioo) Act, 1932, (Central) 


is not Federal law. (Vol 29) 1942 All 166 (161, 162) t 
I L B (1942) All 302 : 43 Cr. L Jont 674, 
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fTHE] SUGAR (TEMPORARY EXCISE DUTY) ACT, 1947. 

(Act IX of 1947f 

An Act to provide for the Gompletio7i of the temporaj^y excise duty on sugar, 

[llth Maixh, 1947,] 

Whereas the doty of excise on sugai? levied by the Sugar (Temporary Excise Duty) Ordi- 
nance, 1946, cannot be fully recovered before the expiry of the said Ordinance^; 

And whereas it is expedient to make provision for the completion of the recovery of the 
said dutVj and for a certain incidental matter; 

It is hereby enacted as follows:-— 

[a] For Srateraent of Objects and Reasons, see Gazette of India, 1947, Part Y, page 23 [b] This Ordmarsoe 

No. XXV of 1946 was published in the Gazette of India, Extra-ordinary, dated 23-10-1946. 

Short title and extent. This Act may be called the Sugar (Temporary Excise 

Duty) Act, 1947. 

(2) It extends to the whole of British India.*^ 

[a] The expression “the whole of British India”, in its application to the Dominion ol India, means <“ali the 
Provinces of India” — See I. 0 , Art. 4 (2); and, in its application to the Dominion of Pakistan, means 
“all the Provinces of Pakistan”— Hje P. 0., Art. T(2). [15-8-1947.] 

2. The expiry® in due course of the Sugar' (Temporary Excise Duty) Ordinance, 1946, shall not 
Continuance of provisions for afifect the liability to pay the duty levied thereby or the liability to 

recovering excise duty on sugar, any penalty or punishment incurred thereunder, and for the purposes 
of completing and enforcing the recovery of the said duty and panaltiea, all the provisions of the 
said Ordinance shall, on its expiry, continue to have effect as if they ware enacted in this Aot.^ 

[a] That is 22nd April 1947. [b] For the full text of the Sugar (Temporary Excise Duty) Ordinance, 1946, 

see Appendix to this Act. 

3. Without prejudice to the provisions of section 64 A of the Indian Sale of Goods Act, 1930, 
Effect of levy of duty where in any contract for the sale of any sugar on which a duty of excise 

on certain sales. ifvas levied by the Sugar (Temporary Excise Duty) Ordinance, 1946*, the 

seller was prevented by the operation of any law then in force from adding to or including in the 
contract price an amount equivalent to the duty payable on the sugar, he shall, provided that he 
has paid the said duty or that there was included in the price which he himself paid for the sugar 
an amount equivalent as aforesaid, be entitled to be paid such amount by the buyer and to sue for 
and recover such amount. ___ 


APPENDIX 


(See Section 2 of the Sugar (Temporary Excise Duty) Act, 1947.) 
Sugar (Temporary Excise duty) Ordinance, 1946. 


(NO. XXY OF 1946.) 

[83rd Octob3r, 1946.] 

An Ordinance to impose a temporary duty of excise on certain sugar produced in British India, 
Whereas an emergency has arisen which makes it necessary to impose a temporary duty of excise on 
certain sugar produced in British India ; 

AND Whereas the Indian Legislature is not in session ; 

Now, therefore, in exercise of the powers conferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of India Act, 1935 (26 Geo. 5, c. 2), the Governor-General is 
pleased to make and promulgate the following Ordinance : — 

Short title, extent and com- 1. (I) This Ordinance may be called the Sugar (Temporary 'Excise Duty) 

mencament. Ordinance, 1946. 

(8) It extends to the whole of British India, 

( 3) It shall come into force at once. 


T% 2. In this Ordinance, unless there is anything repugnant in the subject or 

Def%mhons, context,— 

(a) “Assessing Officer” and “Circle Officer” mean, respectively, any officer appointed by the Provincial 
Government or by the Collector of Central Excise having jurisdiction in the area to exercise the 
powers of an Assessing Officer or a Circle Officer under this Ordinance ; 

(b) “Assistant Collector” means an Assistant Collector of Central Excise and. includes any officer specially 
authorised by the Central Board of Revenue or by the Provincial Government to exercise in any 
specified area all or any of the powers of the Assistant Collector for the purposes of this Ordinance ; 

(c) “factory” means any premises wherein or within the precincts of which the pcodaction of sugar or any 
process connected with the production of sugar is being or has bsen carried on with the aid of power 
on any day of the twelve months preceding the date of the commencement of this Ordinance ; 
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(d) ‘‘sugar” means any form of sugar containing more than ninety per cent, of suorose but eseludes the 
following : — ■ 

(i) Khandsari suga**, that is to say, sugar in the manufacture of which neither a vaeaum pan nor a 

vacuum evaporator is employed ; 

(ii) Palmyra sugar, that is to say, sugar manufactured from jaggery obtained by boiling the juice of the 
palmyra palm ; 

fe) “wholesale dealer” means any person who buys or sells sugar wholesale and includes a broker or com- 
mission agent who m addition to making contracts for the sale or purchase of sugar for others, stocks 
sugar belonging to others as an agent for the purpose of sale. 

3, A duty of escise shall be levied, and shall ba payable to the Central G-overnment, on all sugar produced 

, ^ . in any factory in British India before the commencement of this Ordinance and owned 
imposition J v> or possessed at the commencement of this Ordinance by an owner of a factory or by a 
wholesale dealoi, at the rate of four rupees and four annas per standard maimd. 

4. Every person owning or possessing sugar liable to the duty imposed by section B shall, within seven 

n 7 'p of storks commencement of this Ordinance submit to the Assessing Officer 

mscLOsuie j . having jurisdiction in the area a full account in writing, containing the particulars 

entered in Potm A set out in the Schedule and verified in the manner indicated in that form, of all sugar in his 
ownership or possession on the date of the commencement of this Ordinance, and shall specify therein the place 
where such sugar is stored and, if it is in transit from one place to another, the date, place and manner of 
despatch, Its destination, the name and address of the consignee, and the date on vvhich it is expected to reach 
such destination. 


duty* 


5. (I) On receipt of the return referred to in section 4 and after such further enquiry, if any, as he may 

J think necessary, the Assessing Officer shall assess the duty payable on the sugar. If no 

ds es 77iGnt n y y" jg submitted within the period specified in section 4, the Circle Officer, or, if the 

mem oj ucy^ assessed exceeds two hundred rupees, the Assistant Collector, may at any time 

make a summary assessment of the duty on such information as may be available to him. 

The amount so assessed shall be communicated in writing to the person owning or possessing the 
sugar with the particulars contained in Form B as set out in the Schedule; and that person shall within ten days 
of such communication, unless he obtains permission under sub-seetion (3) to pay by instalments, pay it into the 
local Treasury or any other Treasury approved by the Assessing Officer. 

(3) Such payment may, with the permission of the Assessing Officer obtained when the assessment is com- 
municated under sub-section {2), be made in instalments not more than three in number, of which, when three 

instalments are allowed, the first shall be not less than one-third of the total amount due and shall he paid within 

ten days of such communication, and the sesond shall be not less than one-half of the balance due and shall be 
paid within thirty days thereafter, and the third shall be paid within a further period of thirty days; and, when 
two instalments are allowed, the first shall be not less than one-half of the total amount due and shall be paid 
within thirty days of such communication and the second shall be paid within a further period of thirty days. 

6. If the duty payable under section 3 is not paid in full within the j^eriod allowed or if any instalment is 

n/ time fixed by section 5, the Circle Officer, or, if the 

deficit exceeds one hundred rupees, the Assistant Collector may, in lieu of the 

yenauy. amount left unpaid, recover any sum not exceeding double the amount left unpaid. 

7. When default is made in the payment of any duty payable under section 3, or when any sum is to be 

^4‘ndp f r n Pi of under section 6, the Assistant Collector may prepare a certificate signed by 

Moae Of rcoove y / specifying the amount due from the person liable to pay the same and send it to 

Collector of the district in which such person resides or conducts his business and the 
said Collector, on receipt of such certificate, shall proceed to recover from the said person the amount specified 
therein as if it were an arrear of land revenue. 

8. An Assessing Officer or any person authorised in writing in this behalf by an Assistant Collector may at 

P fo ohf if reasonable times enter any place in which he has reason to believe that sugar liable to the 
rower a i j^y section 3 is kept, and may inspect such place and may require any person 

mjormati n. found therein who is for the time being in charge thereof to produce to him and allow him 

to examine such accounts, books or other documents aa may relate to the business carried on in such place and to 
furnish to him such information as he may require for 'the purpose of ascertaining whether or what sugar liable 
to duty is kept in such place or is elsewhere in the ownership or possession of the owner of such place. 

9. No person owning or possessing sugar liable to the duty imposed by section 3 shall, except 

■ Disposal 0 f sugar UaUe Assessing Officer, sell or otherwise dispose of 

to duPu ^ sugar until the order of assessment under section 5 has been eommuni- 

^ cated to him and until he holds a release order signed by the officer making 

the assessment : 

Provided that nothing in this section shall apply to sugar sold retail in quantities not exceeding two pounds 
to one person at one time. 

and penalties. 10, Whoever commits any of the following ofiences, namely : — 

fflj fails to supply the information required by section 4 or under section 8 or (unless with a reasonable 
belief, the burden of proving which shall be upon him, that the information supplied by him is true) 
supplies false information, 

(h) evades the pa^^ment of any duty payable by him under this Ordinance, 

(c) obstructs any Assessing Officer or other authorised person in the exercise of his powers under section 8, 

(d) contravenes the provisions of section 9, 

(e) attempts to commit, or abets the commission of, the offences mentioned in the foregoing clauses of this 
section, 

shall, for eyeiy such offence, be punishable with imprisonment for a term which may extend to one year, or with 
fine, or with both, and where the offence is committed, attempted or abetted in respect of sugar liable to duty 
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jnder^seetiou 3 such fine may extend to five times the duty leviable on tbe sugar in respect of ^^ll!ch the ofience is 
committedj attempted or abetted, 

II. Any Court trying an ofienee under this Ordinance may order the forfeiture to His Majesty of any 
Power of Courts to respect of which the Court is satisfied that an ofience under this Ordinance has 

order forfeiture been committed, and may also order the forfeiture of any receptacles, packages or 

* ■ coverings in which such sugar is contained and the animals, vehicles, vessels or other 

conveyances used in carrying the sugar : 

Provided that in ordering forfeiture under this section the Court shall give the owner of the goods an option 
10 pay in lieu of forfeiture such fine as the Court thinks fit. 


12. (1) Any person aggrieved by any decision'or order pissed under section o or section 6 may, within one 
im^als decision or order, appeal therefrom to the Collector of Central Excise ; 

‘ ^ * hut no such appeal shall be considered until the amount demanded under section 5 or 6, if payable 

at the time, has been deposited. 

( The Collector of Central Excise may thereupon make such further inquiry and pass such order as he 
thinks fit, confirming, altering, or annulling the decision or order appealed against ; and if the money 
deposited by the person making the appeal exceeds the amount directed by the Collector of Central Excise to be 
paid, the money deposited in excess of such amount shall be refunded. 

(3) Every order passed in appeal under this section shall, subject to the power of levisiou conferred by 
section 13, be final. 

Revision by the Central 13. The Central Board of Revenue may, on the application oi any aggrieved 

Board of Revenue. person, reverse or modify any decision or order made under section 5, 6 or 12. 

14. Every appeal or application for revision shall be accompanied by a copy of the decision or order by 
Copy of Order to he ffled. which the appellant or applicant, as the ease may be, is aggrieved. 

15. (1) The Central Government may, by notification in the official Gazette, exempt any sugar 
pQioev to grant exempiwn generally or in any specified area, from the whole or any part of the duty leviable 

relaxahon, thereon under this Ordinance. 

(2) The Central Board of Revenue may by special order in any particular case, exempt any sugar from the 
payment of the duty in circumstances of an exceptional nature. 


Bar of legal proceedings. 
Ordinance. 


16. Ko suit, prosecution or other legal proceeding shall lie against any 
person for anything in good faith done or intended to be done under this 


17. Nothing in this Ordinance shall aSect the levy of duty on sugar under the Central Excise and 

Salt Act, 1944 (I of 1944), and the provisions of the said Act shall have no application 
having of cUiei tans. Q^^i^anoe. 


THE SCHEDULE. 

[See sections 4 and o (2) ] 

fobm a 

particulars to be contained in account RENDERED UNDER SECTION 4. 

I/We : - of 

owner of factory 

doing business as a wholesale dealer and holding licence No hereby declare that the following 

stocks of sugar were held by me/us on the October 194 : — 


Place of storage. | 

If any quantities are in transit, state here*] 
under the date, place and manner of des-; 
patch of each consignment, tbe name and 
address of the consignee and the date on' 
which it is expected to reach such destina- 
tion. 

Number 
of bags 

Average weight 
of contents of 
bags in maunds 
and seers 

Total 

quantity 

Piemarks 

Mds 

Seers 








1. I/We - hereby declare the above particulars to be true, 

2. I/We wish to pay the sum leviable hereon in. instalments. 

Signature of factory owner 

Date or other stockholder,... 

FORM B 

Particulars to be contained in communication of assessment under section 5 

To .of 0 wner of factory 

doing business as a wholesale dealer and holding licence No 

Duty on maunds of sugar owned or possessed by you on the ..has 

been assessed at Rs. 

You are required to pay the whole of this amount before the day of .194 . 

You are permitted to pay this amouni} in two/three instalments. 

Signature 

Assessing Officer. 

Date * 
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[THE] SUITS VALUATION ACT, 1887, 
(ACT VII of 1887.) 

CONTENTS. 


SECTIONS 

1, TiUe, 

PART I. 

Suits relating to Land. 

Extent and commencemeBt of part I. 

8. Power for Provincial Government to make 
rules determining value of land for juris- 
dictional purposes. 

4. Valuation of relief in certain suits relating 
to land not to exceed the value of the 
land. 

5. Making and enforcement of rules, 

6. Repeal of section 14 of the Madras Civil 
Courts Act, 1873. 


SECTIONS PART IL 

Other Soits. 

7. Extent and commence men t of Part IL 
8- Court- fee value and jurisdictional value to 
be the same in certain suits. 

9, Determination of value of certain suits by 
High Court. 

10. [BepealedJ 


- PART III. 

Supplemental Provisions. * 

11. Procedure where objection is taken on ap- 
peal or revision that a suit or appeal was 
not properly valued for jurisdiotional 
purposes. 

12. Proceedings pending at commencement of 
part I or Part II. 


Statement of Objects and Reasons. 


^ ‘‘The principal object of this Bill is to prescribe a 
simple mode of valuing suits relating to land for the 
purpose of determining the jurisdiction of the Courts 
With respect to them. Most of those suits are of course 
cognizable exclusively by Civil Courts, but some of 
them, as for instance, suits in the Punjab under S. 9 of 
the Specific Belief Act, may be tried by Revenue 
Courts. 

It has been brought to the notice of the Government 
that, while the Civil Courts Acts of the several Pro- 
vinces, with the exception of that in force in the 
Presidency of Madras, prescribe no special rules for 
fixing the value for jurisdiction of the subject-matter of 
land-suits, but simply define the limit of the jurisd'c- 
tion of each grade of Court by the money value of the 
subject matter in suit, thus leaving the market- value 
to be the strictly legal criterion, a practice has sprung 
up, generally in the inferior Courts, of accepting, in 
the absence of any express provision of law to the 
contrary, the court- fee valuation as laid down in S. 7, 
para, (v), of Act VII of lb70, for purposes of jurisdic- 
tion also. 

The generally admitted result is that land-suits are 
undervalued and disposed of by Courts not strictly 
competent to try them. In order to remedy this state 
of things the present Bill has been prepared. It em- 
powers (S 2) the Local Government to frame rules, 
subject to the sanction of the Governor-General in 
Council, for determining the value of land in the terri- 
tories under its administration for purposes of juris- 
diction in the suits mentioned in S. 7, paras (v) and 
(vi), and para, (x), cl. (d) of the Court fees Act, 1870, 
namely, suits for possession of land, to enforce a right 
of pre empiion, and for specific performance of an 
award relating to land. These rules are to be made 
after consultation with the High Court; and the Bill 
provides (S. 7) a procedure for the publication of pro- 


posed rules, so that the Courts and the public may 
have an opportunity of preferring any objections which 
they may have to them before the rules are made. The 
Bill further declares (S. 3) that where a suit mentioned 
in para, (iv) of S. 7, or Art. 17 of Sch. II of the Court- 
fees Act, relates to land, the amount at whicu for pur- 
poses of jurisdiction the relief sought in the suit is 
valued shall not exceed the value of the land to which 
the suit relates as determined by the rules under the 
Act. 

In addition to the foregoing provisions, which relate 
exclusively to laud-suits, S. 4 provides that in other 
suits in which court- fees are payable ad valorem^ the 
value for purposes of jurisdiction shall be estimated in 
aocord-iDce with the rules which regulate the value for 
court-fee purposes. 

Section 5 of the Bill is taken from Ss. 206-208 of 
the North-Western Provinces Rent Act, 1881, and has 
been inserted at the suggestion of Sir Charles Turner, 
late Chief Justice of Madras. It lays down a sp cial pro- 
cedure for cases in which the objection that a suit was 
not properly valued for purposes of jurisdiction is taken 
in an appellate Court, an objection which the Bill 
declares may not be entertained unless it was taken in 
the Court of first instance. 

Lastly, the Bill (S. 6) repeals S. 14 of the Madras 
Civil Courts Act, 1873, which enacts the rule of valua- 
tion which it is the object of this Bill to abolish, 
namely, the valuation for jurisdiction in the case of 
land suits shall be in accordance with the court-fee 
valuation prescribed by S. 7, para, (v) of the Coact*f ^3 
Act, 1870. In order, however, to prevent hardship oc 
inconvenience to suitors, it is provided that this repeal 
ehall not affect any suit instituted before the rules 
under the proposed Act take effect.” 

— Gazette of India, 1886, Part V, page 79!« 


Act how affected by subsequent legislation. 

— Amended by Act 38 of 1920. 

— Adapted by A. 0. 

— Amended in its application to— 

(a) the Punjab by Punjab Acts 1 of 1938: 13 of 1942. 

(b) United Provinces by U. P. Act 7 of 1939, 

— rRepealed in part by Act 12 of 1891. 
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[THE] SUITS VALUATION ACT, 1887. 

(Act No, vii of 1887)^ 

[llth Febnimy. 1887.] 

An Act to prescribe the mode of valuing certain suits for the purpose of determining 
the jurisdiction of Courts with respect thereto, 

WflEBEAS il; is expedient to preacdbe the mode of valuing certain suits lor the purpose of 
determining the jurisdiction of Oourts with respect thereto; Ifc is hereby enacted as follows:—™ 

[a] For Reporc of the Select Gonamittea, see Gazette of InclU, 18^7, Part IV, page 18. 

Tbe Act has been declared to be in force in British Baluchutaa by the British Baluchistan Laws Regula- 
tion, 1913 (Reg. 2 [II] of 1913). 

Title. 1. This Act may be called the Suits Valuation Act, 1837. 


PART I. 

Suits Relating to Land, 


Extent and commence- 2. This Part shall extend to such local areas, aui came into forcse 

ment of Part L therein on such dates as the ^[Provincial Government]* by^tlfication in 

the ^[Official Gazette], directs.® 

[a] Substituted by A. 0 for “Governor-General in Council.” [b] Substituted by A. 0. lor “Gazette of India,” 
[c] Part I of tbe Act has, under S. 2, been declared to extend to the Punjab, and to coma into force therein 
on the 1st day of March, 1889, see Gazette of India, 1889, Part I, page 107, 


Provincial Amendment 

PUNJAB. 

The heading ‘’Suits relating to land” of Part I was omitted, 

-^Punjab Act XIII of im, S. B, [22-11-1943.] 

Power for Provincial 3. (j) The ^[Provincial Government] may *] make rules for 

determining vXeoMand the value of land for purposes of jurisdiction in the suits men- 

for jarisdiotionai purpo- tioned in the Court- fees Act, 1870, section 7i paragraphs vandvi and para- 
ses, graph x, clause (d). 

(2) Tbe rules may determine the value of any class of land, or of any interest in land in 
-the whole or any pact of a local area, and may prescribe dififerent values for different places within 
lihe same local area. 

[a] by A. 0. for ‘‘Local Government”, [b] Tbe words “[subject to tbe control] of the Governor 

General in Ontmcil” were fepeahd by A. 0. The wocda m tbe bracketis were substituted by the Devolution 
Act, 1920 [XXXVIII [38] of 1920), S. 2 and Scb. I, for the words ‘‘with the previous saQotion”o 


Provincial Amendment 

UNITED PROVINCES. 

(a) After the figure *‘1870” the words “as in force for the time being in United Pcovinoes” were inserted, 

(b) For the words and figures “and VI and paragraph x, clause (d)” tbe figures and tetters “VA and VB” 

were substituted, 

|e) For the fullstop at the end a colon was substituted and the following was added as afresh paragraph, via.: 
“Provided that such rules shall provide that the va'ue of land f ir the purp>303 of jurUdiotion shall in no 
case be less than the value as determinable for the computation of c'luct-feea.” 

—U, P. Act VII of 1939; S, 2. [16-7-1939.] 


Preamble — Note 1 

[1] This Act does not deal with the question as to 
what are the limits of the pecuniary jurisdietion of dif- 
ferent classes of Courts. (Vol 19] 1932 All 413 (414) 
(DB). 

[2] It is doubtful if tbe Act applies to Sonthal Par- 
ganas but the spirit of the Act should nevertheless be 
applied. (Vol 21) 1934 Pat 184 (185) : 13 Pat 329 (SB) 

Section 3 — Note 1 

[1] The power of making rules under this section 
exists only in those Provinces to which the provisions 
ol Part I of this Act have been extended by the Provin- 
(Cial Government by notification. 

[2] The section does not apply to the valuation of 
houses. (‘99] 1899 Pun Re No. 72. p. 314 (315). 

[3] Rules for the valuatioo of a contingent interest in 
land are not contemplated by this section. (’97) 1897 
Pun Re No. 18, p. 69 (71) (Reversionary rights.) 

[4] In a suit for possession of certain land after re- 
moving the building illegally erected thereon by the 
defendant, the value of the land alone is to ba taken 


into consideration, and not ol tbe building sought to be 
removed. (’97) 7 Mad L Jour 49 (50) (DB), 

[5] In the case of a suit for pre-emption, the value 
of the land is to be determined In accordance with tbe 
rules framed by the Provincial Government : See the 
following cases : (Vol 13) 1926 Lah St6 (347) (DB) ® 
(Vol 11) 1924 Lah 380 (381) ^ (Vol 6) 1919 Mad 1062 
(1063) ; 41 Mad 721 (DB). 

[6] The subjecb-matter of a suit for pre-emptfon is 
tbe property sought to be pre-empted and not the amount 
which has to be paid by tbe pre-emptor. (Vol 11) 1924 
Lah 380 1381) 'i' (’12) i912 Pun Re No. 83 : 15 Ind Oas 
348 (DB). 

[7] This section does not apply to a suit for redem- 
ption of a mortgage where the property is in the pos* 
sess’.on of tbe mortgagee. (TO) 8 Ind Cas 464 (466) : 1 
•Upp Bur Rul 10. 

[8] Section 4, and not S- 3, applies to a suit for de- 
claration relating to land. (Vol 14) 1927. Mad 563 (563, 
564) : 50 Mad 646 (DB). 

[9] The value for purposes of jurisdiollon will be the 
same as the value for purposes of court-fees (subiaot ta 
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i, Wiierea suit mentioned in the Ooui’t-foes Act, 1870, section 7, paragfaph iv,or Schedule 11^ 
article 17, relates to land or an interest in land of which the value has 
been determined by rules under the last foregoing section, the amount at 
which for iDurposes of jurisdiction the relief sought in the suit is valued 
shall not exceed the value of the land or interest as determined by those 


Valuation oi relief in 
certein smts relating to 
land not to exceed the 
value of tbe land. 

lilies. 


Provincial Amendments, 


PUNJAB. 

Alter the word and figures “article 17” the word and figures “or 22” were inserted, 

-^Punjab Act I of 1938, S. 3. [30'4'193S.] 

UNITED PROVINCES. 

For section 4 the following section was substituted^ viz.: 

“4. Suits mentioned in paragraphs IV (a), IVA, IVB, V, VA, VB, YI, VIA, YIII and S (d) of -section 7 and 
Valuation of certain Artk 17, 18 and 19 of Sch. II of the Court-fees Act, 1870, as in force for the time 
suits for the ^ur'poses of being in the United Provinces, shall be valued for the purposes of jurisdiction at the 
jurisdiction, marhet-vaiue of the property involved in or affected by or the title to which is aSee- 

ted by the relief sought, or at the amount involved in or afiected by or the title to which is affected by the relief 
sought, and such value shall in the case of land, be deemed to be the value as determinable in accordance with 
the rules framed ^uncler section 3.” — 17. P. Act VII of 1939, S, 3, [16-7-1939.] 


Making and en- 5. 1 The ^[Provincial Government] shall, before making rules under section 

lorcement of rules, consult the High Court with respect thereto. 

(2) k rule under that section shall not take effect till the expiration of one month after the 
rule has been published in the ^[Official Gazette], 

[a] Substituted by A. 0. for “Local Government”, [b] SubsiUuted by A. 0. for “local official Gazette.” 


6, On and from the date on which rules under section 3 take effect in any part of the ten\- 
Bepeal of section 14 tories under the administration of the Governor of Fort Saint George in 
of the Madras Civil Council to which the Madras Civil Courts Act, 1873, extends, section 14 oi 


Courts Act, 1873. 


that Act shall be repealed as regards that part of those territories. 


PART II. 

OTHER SUITS. 

Extent and commence- 7. This part extends to the whole of British India, and shall come into 
meat of Part 11. ^ force on the first day of duly, 1887. 

Provincial Amendment. 


PUNJAB 

In Fart II the Leading “Ocher Suits” was omitted. 


Section 3 — Note I (contd.) 

condition in S. 4) in the cases of a suit for a declara- 
tion relating to land, falling under S, 7 (iv) (c) of the 
Court-fees Act. (Yol 1) 1914 Lah 214 (220) : 1913 Pun 
Re No. Ill (FB). 

[10] Where the suit is for a bare declaration and 
comes under Sch. II, Art, 17 (iii) of the Court-fees Act, 
the value of tke land (subject to the limit mentioned in 
S. 4) will determine the value of the suit for purposes of 
Jurisdiction. (Yol 20) 1933 All 903 (904) : 56 All 198 
(DB) (Vol 14) 1927 Mad 563 (563, 564) : 50 Mad 646 
(DB)^{VoI 8} 1921 Pat 32 (32): 5 Pat L Jour 397 {DB)f' 
•(’92) 1892 Pun Be No. 145, p. 499 (501, 502) (DB). 

[See also (Vol 29) 1942 Pat 79 (80) (DB).] 

[See however (Vol 22) 1935 Mad 262 (264).] 
Section 4 ~ Note 1 

[1] The plaintiff is not entitled to value the suit in 
any manner he pleases subject to the maximum limit 
mentioned in this section. (Yol 20) 1933 All 903 (904) ; 
56 All 198 (DB). 

[2] A suit by an occupancy tenant for a declaration 
that the landlord (defendant) is not entitled to recover 
from the plaintiff by way of rent more than a sixteenth 
share of the produce, falls under this section. (Yol 1) 
1914 Lah 95 (95) ; 1914 Pun Re No. 54 (DB). 

[3] Where a suit coming under Sob. II, Art. 17 of 
the Court-fees Act relates to land but no rules have 
’been made as to the valuation of such land, the rnar- 

ket-v&lue of the land will be the value of the suit for 
purposes of jurisdiction. (’07) 31 Bom 73 (79, SO) (DB). 


~ Punjab Act XIII of 1912, S 8. [22-1M942.] 

[4] Section 4 gives no room for the idea of a 
notional value. Where tho sole question for decision is 
whether the title as trustees of certain villages vests in 
the public or in private person, the title to these villages 
is affected by the relief sought and therelore the valu- 
ation for the purposes of jurisdiction is the market- 
value of the property itself. (Yol 28) 1941 Oudh 405 
(406, 407) : 17 Luck 116 (DB). (Case under the section 
as amended in U. P.) 

[5] Suit for declaration against alienation of ances- 
tral land, falling under Court-fees Act, Sch. 11, Art. 22^ 
Punjab — Lahore High Court, Rules and Orders Yol. 1, 
Chap. 3-0. R 2 — Where suit relates to land with 
regard to which rules have been made under S. 3, Suits 
Valuation Act, value of suit for jurisdiction cannot ex- 
ceed value under such rules. (Yol 34} 1947 Lab 80 (82) 
(OB). 

Section 6 — Note 1 

[1] Section 14 of the Madras Civil Courts Act (III 
of 1873), seems to cover the suits mentioned in Ss. 3 
and 4 of this Act. (Vol 20) 1933 Mad 439 (441) : 56 
Mad 716 (Yol 6) 1919 Mad 1062 (1063) : 41 Mad 721 
(DB). 

[See however (Yol 14) 1927 Mad 563 (563, 564) : 
50 Mad 646 (DB) (Section 14 only applies to suits com- 
ing under S. 3, Suits Valuation Act, and hence does not 
apply to suit for declaration.)] 

[2] Seotion-^14 of the Madras Civil Courts Act must 
be read as subject to the provisions of S. 8 of this Ack 
(Yol 1) 1914 Mad 98 (99) : 38 Mad 795. 
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8, Where in saiijs other fean cboee referred to in the Court fees Act, 1870, section 7, paragraphs 
^__Goiirt-fee value and juris- V, VI and IX, and paragraph X, clause (d), court-fees are payable ad vc^ 
fii^^er?ain Court-fees Act, 1870, the value as determinable for the 

m ^enam sui s. computation of court-fees and the value for purposes of jurisdiction shall 

be the game. 

Objects and Reasons, 

s have excepted from the operation oi secuion 8 under the luorcgage-deed represent the value oi ike sou 
(section 4 of the Bill as introduced) the suitus to wliicli for the purposes of jurisdiction, while the value for the 
para. IX of section 7 of the Court* fees Act relates. In a computation of court- fees is the principal only,” — 
suit for foreclosure or sale the principal and Interest due S. C. R. 

Provincial Amendment 

UNITED PROVINCES 

Xor the words “the Court-fees Act, 1870, section 7, paragraphs V, VI and IX and paragraph X, clause (dj,' 
iiie word and figure “section 4” were subsziiu'cd: and after the figure and comma “1870,'’ occurring for the 
second time, the words “as in force for the tima lemg in the United Provinces” were added. 

—U. P, Act VII of 1089, S. d [16-7-1939,: 


SECTION 8 — SYNOPSIS. 

1 . Scope and applicability. 

2. “Ad valorem.” 

3. Valuation ior jurisdiction — General. 

4. Suit for partition. 

5. Suit for declaration and consequential relief. 

5. Suit for declaration where consequential relief 
is not prayed. 

7. Suit for injunction. 

S, Suit for accounts. 

9, Suit for administration. 

10. Suit for possession of immovable property. 

11. Suit for possession by landlord against tenant. 

12. Suit for ejectment of a licensee. 

13. Suit for pre-emption, 

14. Suit for redemption. 

15. Suit for foreclosure. 

16. Suit to enforce mortgage by sale. 

57. Suit for specific performance. 

IS. Suit by Hindu reversioner challenging aliena- 
tion by widow. 

19. Suit relating to office of trustee, etc, 

20. Suit for restitution of conjugal rights. 

21. Suits under Order 21, Rule 63, Civil P. C. 

22. Suit for setting aside decree and execution sale. 

23. Suit to set aside or establish adoption. 

24. Suit to avoid an instrument. 

25. Suit to enforce registration. 

26. Suit to establish or disprove right of occu- 

pancy. 

27. Interpleader suit. 

28. Court’s power to pass decree in excess of its 

pecuniary, jurisdiction. 

29. Jurisdiction with regard to plea of set-off. 

30. Forum of appeal. 

1, Scope and applicability. — [Ij The value of 
the suit for court-fees is to be applied for jurisdiction 
and not vice versa. (Vol 21) 1934 Rang 268 (269) : 12 
Rang 335 ^ (Vol 17) 1930 Cal 686 (688) : 58 Cal 281 © 
*lYoi 14) 1927 Lab 890 (891) : 9 Lab 366 (DB) 

[2] The proper procedure under the (section is to 
determine the value for court-fees and then adopt the 
same valuation for jurisdiction. (Vol 26) 1989 Cal 155 
(166) : I L R (1938) 2 Cal 411 (DB) ^ (Vol 8) 1921 Cal 
84 (85). 

[But see (Vol 24) 1937 Mad 922 (925) (DB).] 

[3] In cases not coming under this section, it is the 
real value of the subject-matter that will determine 
jurisdiction. (Vol 27) 1940 Gal 375 (375) (DB) © (Vol 
22) 1935 Mad 655 (656) : 59 Mad 159. (Suit for getting 
rate of maintenance under decree reduced — Mode of 
valuation shown.) •SB (Vol 14) 1927 Mad 563 (564) : 50 
Mad 646 (DB). 

[4] Where a fixed court-fee is payable • under the 


Court-fees Act it is the real value of the subject-matier 
that mu-t be considered for the purpose of jurisdiction. 
iVol 5) 1918 r C 188 (191): 43 Bom 507: 40 Ind App 
U (PC). 

[5] Section 9 is more than an exception to S. 8. Sec- 
tion 8 does not apply to cases falling under S. 9 oi 
ru es framed thereunder. Section 8 applies to ad valorem 
cases where the value is satisfactorily ascertainable 
while S. 9 applies to all cases, whether ad valorem or 
not, in which the value of the subjeot-matier cannot be 
satisfactorily ascertained. (Vol 33) 1946 Lah 94 (96, 97} 
(FB). 

[6] Where a suit falls both under this section and 
S. 14, Madras Civil Courts Act, the former section wir 
apply. (Vol 20) 1933 Mad 721 (721) : 57 Mad 186 (DB). 
(Suit for injunction relating to land.) (Vol 3) 1916 
Mad 942 (943) : 39 Mad 873 (DB). (Suit by landlord 
for iiossession against tenant — S. 8, Saits Valuation 
Act, and not S. 14, Madras Civil Courts Act applies.) 

[7] It is doubtful (in view of the proviso to S. 2, 
Sonthai Parganas Act) if the Suits Valuation Act ap- 
plies to Sonthai Parganas in case of suits in which the 
subject-matter in dispute does not exceed Rs. 1000, hut 
the principle of the Act should nevertheless be applied. 
(Vol 21) 1934 Pat 184 (185) : 13 Pat 329 (SB). 

2. “Ad valorem.” — [1] Court-fee lor suits tor 
setting aside a decree falling under Sch, II, Art. 17 (v) 
as amended in Bombay, is ten rupees if the value oi 
the property involved does not exceed five-hundred 
rupees and the fee is fifteen rupees in other cases. This 
has been held not to be “ad valorem” fee and hence 
this section does not apply. (Vol 32) 1945 Bom 474 
(475) : I L R (1945) Bom 1033 (DB) ( (Yol 31) 1944 
Bom 316 : I L R (1944) Bom 352 Dimnt) 

3. Valuation for jurisdiction — General. — [1] 
The term “value” denotes market-value. (Yol 14) 1927 
Mad 563 (564) : 50 Mad 646 (DB). 

[2] Where the subject-matter of a suit is wholly un 
related to anything which can be readily stated in 
definite money terms, the plaintiff must put a more or 
less arbitrary value and the Court will accept that valua- 
tion. (Vol 14) 1927 Mad 563 (565) : 50 Mad 646 (DB). 

[3] Even where the subject-matter is not incapable 
of valuation, pnma facie the valuation by the plain till 
would determine jurisdiction. (Yol 29} 1942 Rang 10 
(10) (DB) ^ (Vol 13) 1926 Nag 71 (72) (DB) ^ (Yol 12^ 
1925 Rang 278 (278) {DB)'3&(’99) 2 Oudh Gas 103 (lOS) 
© (’76) 25 Suth W R 76 (76) (DB). 

[See however (Yol 9) 1922 Oudh 249 (250) ; 25 
Oudh Cas 184, (Not so if challenged by defendant.) © 
(Yol 8) 1921 Pat 32 (32): 5 Pat L Jour 397 (DDl.^Do.)] 

[4] Where through gross negligence or deliberate 
design the suit is over-valued or under-valued, the true 
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Section 8 — Note 3 (contda) 

value aa determined by the Court will determine juris- 
diction. (Vol 2) 1915 Mad 444 (445) ^ (’12) 6 Sind L B 
^56 (258) (DB) ^ (’84) 8 Bom Bl (33, 34) (DB). 

[5] The value of the suit depends on the value o! 
the Subject-matter at the time of the institution of the 
suit. (Vol 22) 1935 Pat 160 (162, 163) ; 14 Pat 414 
(DB) (Voi 13) 1926 Ka« 75 (72) (DB) (’84) 8 Bom 
31 (33) (DB) (Vol 5) 1918 Mad 998 (1002) : 40 Mad 
1 (FB). (Subsequent change in value.) 

[6] The aggregate value of all the subjects will be 
the value for jurisdiction. (Vol 5) 1918 Mad 998 (1001); 
40 Mad 1 (FB) ^ (12) 36 Bom 628 (637) (DB), 

p] In considering the nature of a suit for valuation, 
it is the allegations in the plaint that must be consider- 
ed. (Vol 22) 1935 Pesh 174 (175) •P (Vol 21) 1934 Pat 
184 (185, 186) ; IB Pat 329 (SB) -P (’12) 6 Sind L R 
114 (115) (DB) ^ (Vol 15) 1928 Nag 288 (288) ; 24 Nag 
L B 23 (Defendant’s allegations are immaterial IP (Vol 
14) 1927 Pat 140 (141) : 6 Pat 631 (DB). (Do)P{’02) 
1902 Pun Law Rep No. 38, p. 155 (156). (Do,)P(’88) 10 
All 524 (528) (DB). (Do.) 

[See however (Vol 11) 1924 Cd 969 (969) (DB). (If 
in future, circumstances come to light as the case pro- 
gresses tbe Court is at liberty to revise the order re- 
garding the valuation.)] 

[8] In determining the nature of a suit, its main- 
tainability is immaterial. (Vol 22) 1935 Pat 160 (161) ; 
14 Pat 414 (DB). 

£9] The relief asked for and not the relief ultimately 
awarded will determine jurisdiction. (Vol 2) 1915 Mad 
683 (684) (DB). 

[10] A que-'tion of valuation should he tried as a 
preliminary issue. (’07) 31 Bom 73 (77) (DB) (’82) 8 
-Cal 975 (977) (DB). 

[See also (Vol 20) 1933 Oudh 191 (192): 8 Luck 676 
(DB).] 

4, Suit for partition. — [1] The value of a suit for 
partition depends on the value of only the plaintifE’s 
^bare. (Vo) 29) 1942 Mad 103 (103) P (Vol 25) 1938 
Nag 149 (151) ; I L R (1939) Nag 300 P (Voi 20) 1933 
Oudh 547 (549) ; 9 Luck 219 P (Vol 16) 1929 Rang 
211 (212) : 7 Rang 164. (Suit by a Muhammadan for 
§artiiiOQ of share on inheritance.) »P (Vol 8) 1921 Pat 
78 (80) : 5 Pat L Jour 540 (DB) (Vol 2) 1915 Lah 
131 (132) (DB) «P (’12) 6 Sind L R 256 i259) (DB) 

f 02) 24 All 381 (382) (DB) (’98) 22 Bom 315 (316) 
(DB) -P (’88) 1888 Pun Re No. 110, p 310 (312) (FB). 
( (’87) 1387 Pun Re No. 8, OVEBRVLED.) 

[But see (Vol 12) 1925 Cal 320 (320, 321) ; 62 Cal 
128 (DB) P (’06) 3 Cal L Jour 197 (198) (DB).] 

[2] Where the plaintifiE is in joint possession and 
there is no dispute as to hia title, the value of the 
entire property will determine jurisdiction and those in 
which his title is denied and he is not in joint posses- 
sion, the value of the plaintifi’a share will determine 
the jurisdiction. (Vol 10) 1923 Pat 342 (343): 2 Pat 432 
(DB). 

[5j It ia the market value that is to be considered, 
in determining its value for jurisdiction. (Vol 29) 1942 
Mad 103 (103)^.(’09) 33 Bom 658 (661, 663) (DB). 

[4] Where a suit is for avoiding a prior partition 
deed or decree and for a fresh partition, this section 
will apply and the value for jurisdiction will be the 
same as the value for court- fees. (Vol 8) 1921 Pat 78 
(80) : 6 Pat L Jour 540 (DB). 

5, Suit for declaration and consequential relief. 
— [1] The value for purposes of jurisdiction of amt for 
M declaration and consequential relief, will ba the 
amount at which the relief is valued in the plaint for 
purpose's of churfc-feea (Vol 24) 1937 Bom 167 (169) : 
i L R (1937) Bom 623. (This Act afiects the const rue- 
itton of S. 24, Bombay Civil Courts Act, 1869.) * (Vol 


24) 1937 Nag 316 (317) ; I L R (1938) Nag 302 -P (Vol 
5) 1918 P 0 135 (136) : 46 lad Aop 15 : 43 Bom 376 
(P G) P (Vol 1) 1914 Lah 214 (220) : 1913 Pun Re No. 
Ill (FB), 

[2] In a case coming under S. 7 (iv) (o), Court- fees 
Act, the plaintiS merely states the value for juris- 
diction but not for court-fee. The pUintiff must ba re- 
quired to pay court-fees on the value stated. (Vol 19) 
1932 Lah 132 (133) ; 13 Lah 311 (DB)P(Vol 13) 1926 
Mad 591 (592) P (Vol 3) 1916 Cal 649 (649) (DB). 

[3] The plaintiff sues for a declaratory decree and 
some other relief. He treats the two reliefs as separate 
and pays separate fees. He values the suit for jurisdic* 
tion at a high figure. The Court holds that the suit 
falls under S. 7 (iv) (c). The Court can treat the value 
given for jurisdiction as the value for court-fees also. 
(Vol 39) 1943 Sind 24 (26) : I L R (1942) Kar 354 
(DB) iP (Vol 28) 1941 Lah 97 (108, 109) *. I L B (1941) 
Lah 451 (FB) P (Vol 21) 1934 Rang 152 (153) (DB) * 
(Vol 12) 1925 All 602 (604) ; 47 Ail 501*P{Vol 11) 1924 
All 597 (599) ; 46 All 419 •P (Vol 7) 1920 Bom 105 
(107) : 44 Bom 331 (DB) ^P (’13) 40 Cal 245 (249) (DB). 

[4] When a plaint contains a valuation for purposes 
of only jurisdiction it would apply to court-fees also. 
(Vol 13) 1926 Mad 591 (591, 592). 

[5] Where rules have been made under S. 9 for the 
valuation of suits for declaration and consequential 
relief, the value of the suit for purposes of court fee as 
well as jurisdiction will be the value as fixed in accor- 
dance with such rules. (Vol 1) 1914 Lah 214 (220) s 
1913 Pun Re No. U1 (FB). 

[6] Where the suit relates to land in respect of which 
the Provincial Government has made rules under S. 3, 
the value of the suit for purposes of jurisdiction cannot 
exceed under S. 4, the value of the land as fixed under 
such rules. (Vol 1) 1914 Lah 214 (220) ; 1913 Pun Re 
No. Ill (FB). 

6. Suit for declaration where consequential 
relief is not prayed,— [1] Under S. 9, the High Court 
can make rules as to the mode of valuing such suits. In 
the absence of any such rules, the value of the suit for 
jurisdiction will have to be decided by Court. (Vol 6) 
1918 Lah 246 (246) : 1918 Pun Re No. 81 (DB). 

[2] The plaintiff cannot value such suits in any way 
he iikes, and thereby virtually choose his own forum. 
(Vol 9) 1922 Oudh 249 (250) : 25 Oudh Cas 184. 

[3] The value of the right in respect of which the 
declaration is sought should be regarded a«! the value of 
the suit for purposes of jurisdiction. (Vol 23) 1936 
Oudh 317 (319) (DB) P (Vol 22) 1935 Mad 874 (874) P 
(Vol 17) 1930 Lah 18 (19) (DB) P (’96) 20 Bom 736 
(742) (DB) P (’75) 1 Bom 538 (541) (DB)P(Vol 14) 1927 
Mad 568 (569) P (Vol 8) 1921 Pat 32 (32, 33) *. 5 Pat h 
Jour 397 (DB). 

[See (Vol 19) 1932 Bom 160 (163) : 58 Bom 8 (DB), 
(The real value of the property should be considered for 
this purpose.) P (Vol 14) 1927 Mad 563 (561) : 50 Mad 
646 (DB). (Do.) P (Vol 5) 1918 P C 188 (191) : 43 Bom 
607 ; 46 Ind App 24 (P C). (Do )] 

[4] Where the suit for declaration relates to land as 
to the valuation of which the Provincial Government 
has made rules under S. 3 the value for jurisdiction 
cannot under S. 4 exceed the value of the land under 
such rules. (Vol 5) 1918 Lah 246 (246) : 1918 Pun Re 
No 81 (DB), 

[5] A suit to obtain a declaration that a decree 
passed by a Court was obtained by fraud and is not 
binding on the plaintiff can be laid in a Court of 
inferior jurisdiction to the Court which passed-the decree 
provided the subject-matter ia otherwise within the 
jurisdiction of the Court. (Vol 6) 1919 Mad 223 (224) 
(DB). 
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7. Suit for injunction. — [1] This section applies 
to suits for injunctions. (Vol 27) 1940 Bom 242 124-$) 
iDB) ^ (Vol 27) 1940 Pat 247 (248) (DB) ^ (Vol 16) 
1929 Lah 566 (563) (DB) (Vol 1) 1914 Cal 879 (S80) 
IDB) ^ {'12) 6 Sind L R 114 (115) (DB). 

8. Suit for accounts. — [1] This section applies 
to a suit lor accounts and its value for jurisdiction will 
he the amount at which the relief is valued m the plaint 
^or court-fee. (Voi 22) 1935 Lah 40 (41) (Vol 11) 1924 
Rang 354 (354) : 2 Sang 403 (DB) ^ (’14) 22 Ind Cas 
71 (72) (DB) (Bum) *-5 (’95) 22 Cal 692 (708) (SBji'i’ai) 
18 Bom 40 (42) (DB). (Even for appeal.) 

9. Suit for administration. — [1] A suit for ad- 
ministration is treated as a suit for accounts and hence it 
i!ails under this seotiou and the value for jurisdiction 
is that given by the plaintiff for court*fee. (Vol 23) 1936 
Bom 353 (356) (DB) ^ (Vol 22) 1935 Rang 13 (14) : 12 
Bang 512 (DB) (Vol 5) 1918 Cal 883 (886). 44 Cal 890 
(DB). 

[But see (Voi 30) 1943 Mad 242 (242) : I L R (1943) 
Mad 497. (Value of the estate.) ^ (Vol 29) 1942 Mad 
247 (248, 249) : I L R (1942) Mad 455.] 

10. Suit for possession of immovable property. 
— [1] Normally, it is the market-value of the property 
that would have to be taken into account for purposes 
of jurisdiction. (Vol 27) 1940 Cal 375 (375) (DB) (’35) 
158 Ind Cas 296 (297) (Oudh). 

[2] Where the suit relates to land and rules have been 
made under S<. 3 by the Provincial Government for the 
valuation of the land, a saH for recovery of land will 
have to be valued in accordance with such rules. (’09) 3 
Ind Cas 930 (980) (Lah). 

[3] Even for purposes of court-fees, there are some 
^ases in which under S. 7 (v) of the Court fees Act, the 
suit is required to be valued according to the market- 
value and the Court is given power to enquire into the 
market value and require payment of court fees accord- 
ingly. In such cases the value found by the Court would 
also be the value for purposes of jurisdiction. (’14) 25 
Ind Cas 24 (24) (DB) (Lah)'i& (’08) 1908 Pun Re No. 19, 
p. 124 (127) (FB). 

[4] In a suit for the possession of land after demoli- 
shing the buddings thereon erected by the defendant, 
the value for laud only shjuld be considered (’08) 
11 Oudh Cas 45 (46, 47) ^ (’83) 1883 All W N 89 (89) 
(DB), 

[5] When the plaintiff claims only the land without 
the structures erected by the defendant, the value of the 
suit for jurisdiction is the value of land only. (Vol 15) 
1928 Lah 852 (853). 

[6] Where the plaintiff claims the land as well as 
the buildings on it, the value of the suit is the value 
of the land plus the value of the buildings. (’86) 1886 
All W N 106 a07) (DB). 

[7] Suit for possession of a house by a mortgagee 
against a third party in actual possession — The value 
for jurisdiction held to be the value of the property it- 
self. (’96) 1896 Pun Re No 1, p. 1 (2) (FB). 

11. Suit for possession by landlord against 
tenant, — [1] The value for purposes of jurisdiction m 
case of suit for possession by an ex-landlord against an 
ex-tenant is the same as the value for purposes of court- 
fees, 1 . e., the amount oC the rent for the .year next be- 
fore the suit. (Vol 24) 1937 Mad 91 (91, 92) ^ (Voi 21) 
1934 All 825 (827) (DBj'J^iVol 17) 1930 Cal 42 (44, 45): 
57 Cal 349 IDBl'-Ji (’26) 93 Ind Cas 291 (291) (Oudh) ^ 
(Vol 12)1925 All 142 (143). (DB) ^ (’10) 5 Ind Cas 910 
(910) : 1910 Pun Re No 27. 

[But see (Voi 25) 1938 Nag 162 (163) : I L R (1940) 
Nag 391 (Vol 15) 1928 Cal 753 (7531 * (Voi 10) 1923 
Nag 310 (3U).] 


[2] Suit for recovery of possession from a tenant — 
S. 14 of Madras Civil Couits Act, applicable ~ Th« 
value for purposes of jurisdiction will be the rent for 
the year next before the suit and not the amount arriv- 
ed at by applying the rules under S. 7 (v) of the Court- 
fees Act (Vol 3) 1916 Mad 942 (943):39 Mad 873 (DB)*® 
(Vol 1) 1914 Mad 98 (99) : 38 Mad 795. 

12. Suitfor ejectment of a licensee,-— [1] Suit for 
ejectment of a iiceosee of a house with an incidental 
prayer lor determination of plaintiff’s title — S. 7 (v), 
Court- fees Act, held applied— The subject-matter of the 
suit held to be the right to eject the defendant and the 
value of such right to be the value at which the defen- 
dant’s right to remain in the house under the licence 
might be valued. (Vol 14) 1927 Pat 140 (141) : 5 Pal 
631 (DB). 

13. Suit for pre-emption. — [1] The subject- 
matter of a suit for pre-emption is the property sought 
to be pre-empted. (’OS) 1908 Pun L R No. 215, p, 681 

(682). 

[Bue see (’86) 13 Cal 255 (256) (DB) ] 

[2] Where the property sought to be pre-empted is 
land in respect of the valuation of which rules have 
been framed under S. 3 the value of the laud will have 
to be fixed in accordance with such rules. (Vol 20) 1933 
Lah 767 (768) (DB)-i*(Vol 13) 1926 Lah 346 (34?) (DB), 

[3] The market value of the property sought to be 
pre-empted is the value for juriadiotion. (Vol 12) 1925 
Oudh 493 (494)®(’78) 1878 Pun Re No. 54, p. 201 (202) 
(FB). 

[4] The amount which the plaintiff alleges to be the 
market-value is the value for jurisdiction. (Vol 13) 1926 
Oudh 140 (141). (Except where the plaintiff deliberately 
mis-states va!ue.)*®(’03) 6 Oudh Cas 255 (260,261). (Do.) 
^ (1900) 19J0 Pun He No. 101, p. 402 (405) (DB). (Do.) 

[5] The amount stated in the sale deed as the con* 
sideration will not necessarily be the value of the pro- 
perty. (’ll) 9 Ind Cas 414 (414) (Oudh). 

[6] Where a pre-emptoc states that the value of the 
property is greater than the consideration stated in the 
sale-deed, the value of the suit should be measured by 
the consideration stated in the deed which is prtma 
facie the value of the pre-emptive right asserted by the 
plaintiff. {’09} 12 Oudh Gas 31 (32). 

[7] In the Madras Presidency a suit foe pre-emtlon 
is governed by S 14, Madras Civil Courts Act, 1873, and 
the value for jurisdiction will be that arrived at by 
calculation under S. 7 (v), Court-fees Act. (Vol 6) 1919 
Mad 1062 il063) ; 41 Mad 721 (D B). 

14. Suit for redemption, — [1] The following views 
have been expressed as to what is the value foe jurisdic- 
tion of a suit for redemption; 

(a) The principal amount secured by mortgage deter- 
mines the value. (’09) 31 All 44 (45) (D B) •£• (Voi 28) 
1941 Mad 115 (115) ^ (Vol 1) 1914 Mad 445 (446) : 37 
Mad 420 (D B) (Vol 16) 1929 Nag 1 (2) : 24 Nag L R 
197 (DB)*® (Vol 20) 1933 Fat 625 (625) ^ (Vol 13) 1926 
Oudh 346 (347).: 2 Luck 221 (D B). 

(b) The amount remaining on the mortgage deter- 
mines the value. (’89) 13 Bom 489 (492) (D B). (Value 
as stated by plaintiff — (’87) 11 Bom 594, FoZ7.)'®(VoUl) 
1924 Cal 783 (785) ; 51 Cal 737 (D B). (Value found by 
Court.)*®(Voi 28) 1941 Pesh 28 (29) (DB) (Do.l'J'lVoi 13) 
1928 Lah 376 (378) ; 7 Lab 570 (PB). (Do — Overrul- 
ing the earlier view). 

(c) In case of simple mortgage, the principal amouafc 
and in case of usufructuary mortgage, the market value 
of the mortgage property determines the value. (’10) 5 
Low Bur Rul 208 (212) (FB). (Simple mortgage.) *(Vol 
14) 1927 Rang 304 (306) *. 5 Rang 499 (D B). (Usufruc- 
tuary mortgage.) 

[2] If the integrity of the mortgage has not been 
broken up, the value of the suit by a oo-mortgagor to 
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Section 8 — Note 14 (contd.) 
redeem only his share will be the same as that o£ sul 
for redemption of the entire mortgage. (’83) 5 All 332 
(333) (D B). 

[3] Where the integrity of the mortgage has been 
broken up a suit to redeem his share by a co-mortgagor 
will be valued at a proportionate amount corresponding 
to his share. (’86) 8 All 438 (443) (F B). 

[4] Where a plaintiff sues to redeem certain mort- 
gages admitted in his plaint and the defendant mortga- 
gee sets up other encumbrances on the same property 
the value of the suit has to be decided with reference 
only to the mortgages admitted by the plaintiff. {’86) 9 
Mad 208 (211, 212) (D B). 

[5] The addition of a claim for surplus profits or foe 
damages to the relief of redemption does not alter the 
value of a suit for redemption. (Vol 28) 1941 Mad 115 
(116) ^ (Vol 20) 1933 Pat 625 (625)5'(Vol 16) 1929 Nag 
1 (2) ; 24 Nag L E 197 (DB). ((Vol 7) 1920 Nag 74, Dis- 
sent) ^ (’10) 13 Oudh Cas 32 (34). 

15. Suit for foreclosure.— [1] The value of a suit 
for foreclosure is the market-value of the land mortga- 
ged. (’08) 11 Oudh Cas 164 (157) (D B). 

[But see (’13) 9 Nag L R 161 (162)'P(’12) 8 Nag LE 
179 (181).] - 

[2] Where a mortgagee obtains a decree for foreclo- 
sure and sues to recover possession, the value for juris- 
diction of such suit will be as determined by the rules, 
if any, framed for valuing suits for possession. (’93) 
1893 Pun Be No, 20, p. 104 (108) (D B) (’78) 1 Cal 
IiR 473 (474) (D B). 

16. Suit to enforce mortgage by sale; — [1] The 
value of a suit to enforce a mortgage by sale is the 
amount claimed as due by the plaintiff in his plaint. 
(Vol 29) 1942 Mad 205 (207) ; L L R (1942) Mad 438 
iD B) ^ (Vol 18) 1931 Gal 139 (159, 160) : 58 Cal S29 
(D B) ‘£<lVol 28) 1941 Nag 138 (140) : I L R (1941) Nag 
194 (D B). (This is so, even where subsequent mortga- 
gees are joined in a suit to enforce a prior mortgage.) 

[2] Co-mortgagee suing to recover his own share of 
the mortgage-money must value bis suit according to 
the full amount due on the mortgage. (Vol 29) 1942 Mad 
205 (207, 208); I L R (1942) Mad 438 (D B). ((Vol 17) 
1930 Mad 985, OVERRULED.) 

[3] Claim by mortgagee against attachment —Genui- 
neness Of mortgage disputed — Claim dismissed — Suit 
by mortgagee to set aside the order and to establish 
genuineness of his mortgage — Mortgagor also made 
party to the suit— Suit should be valued at the amount 
due on the mortgage. (Vol 22) 1935 Mad 1002 (1003). 

17. Suit for specific performance. — [1] The value 
of a suit for specific performance of a contract of sale is 
the amount of consideration for the sale. (Vol 15) 1928 
Lab 635 (635) 68 (Vol 10) 1923 Oudh 252 (253).' 

[See however (Vol 16) 1929 Pat 642 (642). (Suit for 
specific performance and possession — Market-value of 
land is value for jurisdiction.)] 

[2] The value of a suit for specific performance of a 
contract of lease is the aggregate amount of the fine or 
premium (if any) and of the rent agreed to be paid dar- 
ing the first year of the term. (Vol 8) 1921 Cal 84 (85), 

18. Suit by Hindu reversioner challenging aliena- 
tion by widow. — [1] The value of such a suit will be 
value of the property in respect of which the declaration 
IS sought. (Vol 19) 1932 Mad 671 (672) ^ (’82) 1882 All 
W N 130 (130) (D B). 

19. Suit relating to office of trustee, etc.— [1] Suit 
for removal of defendant and appointment of plaintiff 
as mortgagor — Value of suit is the value of trust pro- 
perty; (’85) 8 Mad 516 (519) (D B). 

[2] Suit for possession of office as manager of school 
committee — Value for jurisdiction is value of school 
properties. (Vol 26) 1939 Mad 776 (779). 


[^j ^ iit 3- removal of co-trustee lor misappropria- 

tion — Value o! trust property must be guide for juris- 
diction. (’10) 8 Ind Cas 545 (545) (D B) (Mad). 

[4] Suit for a declaTatlon that ceitain orders passed 
by trustees and the Hindu Religious Endowments Board, 
dismissing plaintiff from the office of archaha were ultra 
Vires : Held that plaintiff in substance asked for also 
restoration to the office and that the emoluments atta- 
ched to the office was the value o! suit for jurisdiction. 
(Vol 33) 1946 Mad 94 (94, 95). 

20. Suit for restitution of conjugal rights. — [1] 
The value of a suit for restitution of conjugal rights is 
the value assigned to it by the plaintiff. (Vol 22) 1935 
Cal 388 (340) (I> B)*5'(Vol 28) 1941 Rang 187(188,189); 
1941 Rang L E 493 (F B). (Unless vitiated by impro- 
per motives.) ^ (’10) 34 Bom 236 (237). (Do.)>5< (’07) 34 
Cal 352 (356) (F B). (Do.) © (’06) 23 All 545 (548, 549) . 
(FB). (Do.) 

21. Suits under O. 21, R. 63, Civil P. C. — [1] This 
section will not therefore apply to a suit under 0. 21, 
E. 63, Civil P. C. (Vol 22) 1935 Mad 219 (220)©{Vol 14) 
1927 Pat 289 (290) : 6 Pat 420 (D B). 

[2] Suit under 0. 21, R. 63 — Value of property 
exeeediDg the decretal amount — Decretal amount de- 
termines jurisdicuon. (Vol 31) 1944 Nag 308 (310) i 
I L R (1944) Nag 783. 

[3] In a suit brought under 0. 21, R. 63 where the 
sole question is whether the property is or is not liable 
to be attached and sold, and the value of the property 
is less than the decree amount, the value for purposes 
of jurisdiction is the value of the property. (Vol 21) 
1934 Rang 302 (302, 303) ; 12 Rang 666©(Vol 20) 1933 
All 249 (250) : 55 All 315 (FB) © (Vol 19) 1932 Rang 
20 (21) © (Vol 16) 1929 Mad 323 (324) (D B) © (’08) 
1908 Pun Re No. 94, p 436 (438) (FB)©(’02) 15 CPLB 
161 (162) © (’88) 15 Cal 104 (106, 107) (DB) © (’74) 11 
Bom H 0 R 186 (188) (DB). 

[4] Where a suit under 0. 21, R. 63 involves the 
avoidance of a transfer of the property by the judgment- 
debior in fraud of the creditors, the valuation for 
purposes of jurisdiction will be the value of the property. 
(Vol 21) 1934 Bang 332 (333) ; 12 Rang 670 © (Vol 21) 
1934 Rang 302 (302, 303) : 12 Rang 866. 

[5] Judgment-debtor made party to suit but no relief 
claimed against him — Value of the suit will be the 
amount of the decree or the value of the property 
whichever is less. (Vol 20) 1933 All 249 (250) : 55 All 
315 (FB) © (Vol 1) 1914 Lah 356 (357) (DB) © (’07) 30 
Mad 335 (338, 339) (FB). 

[6] Where a declaration of title to the attached pro- 
perty is also asked for against the judgment-debtor who 
IS impleaded as party to the suit under 0. 21, B, 63 the 
suit should be valued on the basis of the value of the 
properly attached. (Vol 19) 1932 Rang 20 (21) ©(Vol 3} 
1916 Mad 858 (859); 39 Mad 602 {DB)©(’13) 17 Ind Cas 
196 (197) : 1913 Pun Be No. 41 (D B) © (’06) 2 Nag 
L B 87 (89) © (’95) 17 Ail 69 (74, 75, 76) (DB). 

[7] A suit for a declaration that certain property is 
not liable to be attached and sold, without previously 
preferring an objection in execution decree is in the 
nature of a suit under 0. 21,-R. 63. (’40) 42 Pun L B 
364 (365), (Relief as to declaration also claimed against 
judgment-debtor who was impleaded.) © (Vol 22) 1935 
Oudh 271 (272): 11 Luck 1 (DB). (Judgment-debtor was 
made pro forma defendant and value of property 
greater than amount of decree.) 

[8] A suit to set aside an order in claim proceedings 
that the plaintiff’s mortgage of property attached in 
execution is not subsisting need not be valued on the 
amount for which the property is attached but on the 
amount of the mortgage sought to foe declared as sub* 
sisting. (’09) 2 Ind Cas 522 (522) (D B) (Mad). 
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22. Suit for setting aside decree and execution 
sale. — [1] Sait for a decliration ±at certain decree 
was obtained bj fjaud and :or consequential leiief Ibat 
the sale in execution o£ the decree might be set aside 
and the plaintin’s possession be confirmed. It was held 
that the value of the suit was the value of the property 
which by virtue of this section was also the value for 
jurisdiction. (Vol 26) 1939 Pac 254 (254) (Where the 
suit was instituted before execution, the \alue of suit 
would be value of decree,) 

[2] See also the following eases. ('01) 1901 Pun Re 
No. 42, p. 133 (135) ^(Yol 11) 1924 Cal 239 (239) : 50 
Cal 892 (DB)'5‘(’74) 12 Beng L R 370 (372) (F B). 

23. Suit to set aside or establish adoption, — 

[1] The value of a suit to set aside or establish an 
adoption is the market \alu8 of the property afiected 
thereby. (Vol 14) 1927 Mad 563 (564) ; 50 Mad 646 
(DB)'5'(’83) 6 Mad 192 (196) (DB) ►In (Vol 22) 1935 Mad 
279 (279) (DB)'J'C93) 3 Mad'L Jour 46 (47) (DB). (Joint 
family property — Value of whole property.) 

[But see (’93) 15 All 378 (379) (DB). (Valuation put 
by the plaintiff is the value for jurisdiction.)'!-' (’ll) 35 
Bom 264 ^265) (DB). (Do )•!'(’ 10) 87 Cal 860 (862) (DB). 
(Do).] 

24. Suit to avoid an instrument. — [1] In a suit 
for cancellation of a sale-deed the consideration ex- 
pressed in the sale-deed determines the value of the 
suit. (Vol 20) 1933 Rang 40 (40). 

[2] In a suit for cancellation of a mortgage- deed the 
amount for which the mortgage-deed was executed is 
the value of the suit (’ll) 11 lad Cas 443 (443, 444) ; 
1912 Pun Re No. 21 •f (’ll) 7 Nag L R 190 (192) >5' 
(’74) 7 Mad H C K 372 (374). 

[3] In Punjab a suit to declare a sale-deed as not 
binding on the plaintiff cannot be valued at an amount 
exceeding 30 times the land revenue, though the consi- 
deration may exceed such limit. (’12) 15 Ind Oaa 272 
(273) (DB) (Lah}^(’05) 1905 Pun Ee No 58, p. 199 (200) 
(DB). 

25. Suits to enforce registration. — [1] Where 
no rules are framed under S. 9, the value of suit to 
enforce registration will be the value of the interest 
created by the instrument. (’08) 31 Mjjd 89 (92) (EBj^* 
(’95) 1895 Pun Re No. 21, p. 88 (88) (DB). 

[2] The valuation of a suit for^egistration not with 
regard to any land or interest in land will be the valua- 
tion put by the plaintiff on the property mentioned in 
. the document sought to be registered. (Vol 13) 1926 
Cal 1091 (1091) ; 63 Cal 1023 (DB). 

26. Suit to establish or disprove right of occu- 
pancy. — [1] In a suit to establish a right of occu- 
pancy the value of plaintiff’s interest alone determines 
the value for jurisdiction. (Vcl 1) 1914 Cal 630 (6S0) 
(DB). 

27. Interpleader suit. — [1] A tenant who owed 
Bs. 54 as rent instituted an Interpleader suit valuing 
it at Bs 7000, the value of the property. It was held 
that the suit was rightly valued, (Vol 27) 1940 All 452 
(452). 

28. Court’s power to pass decree in excess of 
its pecuniary jurisdiction — [1] In suits for accounts 
or mesne profits a tentative valuation put by the plain- 
tiff for purposes of court-fees will be its value for 
purposes of jurisdiction. If the Court subsequently finds 
that a sum in excess of its pecuniary jurisdiction is due 
to the plaintiff the Court can pass a decree for such 
amount, (’94) 16 All 286 (290) (DB) ® (Vol 19) 1932 
Bom 111 (112) : 66 Bom 23 (DB) * (Vol 12) 1925 Gal 
1076 (1081) : 63 Cal 14 (FB). (Overruling (Vol 2) 191S 
'Cal 352 . 43 Cal 650 and (Vol 7) 1920 Cai 5l7.)«5i(Vol 5) 
1918 Mad 998 (1002) : 40 Mad 1 (FB) * (Vol 21) 1934 
Pat 204 (207) ; X3 Pat 344 (FB) ® (’13) 9 Nag L R 112 


(116) (DB) ^ (Voi 24) 1937 Rang 320 (321, 322, 324) • 
1937 Rang L R 214 (FB). (Oveirulicg (Vol 11) lS2i. 
Rang 354: 2 Rang 40&,''»2'(Vol 12) lf<25 Sind 324 (32^) ; 

IS Sind LR 286 (DB). 

'But see (Vol 21) 1934 Lab 545 (549, 550) : 15 Lab 
512 (FRb (Suit for paitncrship accounts.)] 

[2] The Court cannot, in a suic for damages pass u 
decree In excess of its pecuniary .lurisdiction. (Vol 13) 
1926 Cal 596 (596) (DB). 

29. Jurisdiction with regard to plea of set-off — 
[1] Where both the amount of the claim in the suit 
and the value of the set off are each within the juris- 
diction of the Court, it is immaterial that the combined 
amount of the two claims is beyond its jurisdiction. 
(’89) 1889 Pan Re No. 69, p. 220 (221). 

[2] The Vdluat'ou of the set-off is tbe entire sum 
pleaded end not the difterenee between' the plaintiff’s 
claim and tbe defendant’s claim. (Vol 12) 1925 Rang 
65 (66, 67) : 2 Rang 462. (Eauitable set off.)'!' (Vol 12) 
1925 Rang 22 (25) 2 Rang 349 (DB) i© (‘93) 20 Cal 527 
(532) (SB)'!' (’90) 1890 Pun Re No. 17, p. 46 (47) (DB). 

[3] Wliere the plaintiff admits in the plaint any 
portion of the defendant’s claim, that portion must be 
deducted in determining the jurisdiction' of the Court 
to try the set-off. (Vol 12) 1925 Rang 65 (67) 1 2 Rang 
462. 

[4] In a small cause suit, a set-off beyond the pecu- 
niary limits of the Small Cause Court’s jurisdiction 
cannot be entertained, even though it may be within 
the pecuniary limits of that Court sitting on the origi- 
nal side ('90) 14 Bom 371 (372) (DB). (See S. 33 AotlX 
[9] of 1887 ) 

[But see (’88) 12 Bom 31 (33) (DB).] 

[6] Where the amount of set-off exceeds the pecuni- 
ary jurisdiction of the Court and the defendant can 
reduce his claim to bring it within the jurisdiction, he 
will be barred from claiming the balance by a separate 
suit. (Vol 29) 1942 Mad 580 (681) : I L B (1942) Mad 
836 (DB). 

30. Forum of appeal. — [1] Suits Valuation Act 
does not apply to appeals but only to suits. (Vol 33) 
1946 Bom 356 (358). 

[2] The amount or value of the subject- matter in 
dispute in the appeal is immaterial for determining the 
appellate forum. (Vol 12) 1925 Lah 534 (534) ^ (’91) 
13 Ail. 320 (322, 323) (D B) (Vol 5) 1918 Mad 998 
(1002, 1006) : 40 Mad 1 (F B). (Overruling (’94) 4 Mad 
L Joui 43.) 

[3] In cases to which this section applies, the appel- 
late forum will depend on the amount at which the 
suit is valued for purposes of court-fees. (Vol 14) 1927 
Pat 224 (224) : 6 Pat 597 (D B) ^ {'01) 4 Low Bur 
Rul 120 (121) (D B) *5 (’03) 1903 Pun L E No. 43, 
p. 121 {122)'5'(’93) IS Bom 207 (209) (D B).- 

[4] Where a suit embraces two or more causes of 
action, the aggregate value of tbe different causes of 
action will be the value of the suit for the original as 
well as the appellate Court. (’12) 36 Bom 628 (637) 
(D B) ^ (’07) 30 Mad 61 (64) * (’93) 16 Mad 328 (329) 
(D B). 

[6] Where separate trials have Bfeen ordered by the 
original Court, the value of the appeal will depend on 
the value of the part'cular cause of action to which it 
relates. (’71) 15 Suth W B 31 (31) (D B). 

[6] Where alternative reliefs based on different 
causes of action are prayed for in respect of the same 
property, although the court-fees are assessable separate- 
ly, the value of the suit for purposes of jurisdiction is 
determined by the value of the property. (’10) 6 Ind 
Cas. 715 (716) : 1910 Pun. Re No. 41 (D B). 

[But see (’07) 30 Mad 61 (64) (D B).] 

[7] Where the plaintiff claims a definite sum of 
money, the appellate forum depends on the amount 
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9. When iha subjeotmaifcer of suits of any class^ other than suits mentioned in the Coarbfees 
UetermiBation of value Act, 1870, section 7, paragraphs V and VI, and paragraph X, clause (d), is 

ol certain euits by High g^ch that in the opinion of the High Court it does not admit of being 

satisfactorily valued, the High Court may, with the previous sanction of the 
^fProvineial Government], direct that suits of that class shall, for the purposes of the Coart-fees 
Act, 1870, and of this Act and any other enactment for the time being in force, be treated as if their 
subject-matter were of such value as the High Court thinks fit to specify in this behalf ^ 

[a] Suhsfiiuted by A 0, for ‘‘Local Government”, [b] For rules as to vaiiiatioi]! ol ceUain classes ol suite 

under this section, see diSfaient local Eules and orders. 

Provincial Amendment 

UNITED PROVINCES 

For the words and figures *‘fche Court fees Act, 1870, S. 7, paragraphs V and VI and paragraph X clause f<2/’ 
the words and figures “section 4 or 8” were substituted^ 

— Z7. P. Act vn of 1939, 8. d. [16-7-1939.] 


Section 8 — Note 30 (contd,) 

claimed. (Vol 20) 1933 Lah 8 (9) ^ (Vol 14) 1927 Lah 
Lah 187 (188)^{’07) 34 Cal 954 (959) (F B). 

[8] In suits for accounts or mesne profits, where the 
Court passes a decree for an amount exceeding that 
claimed by him the amount found due and decreed 
determines the appellate forum, (vol 21) 1934 Lah 
488 (491, 492): 15 Lah 151 (F B) ^ {’96) 20 Bom 265 
(268) (D B). (Doubted in (’98) 22 Bom. 963) (D B)) 
(’07) 34 Cal 954 (959, 960) (F B) (Vol 14) 1927 Cal 
616 (617) (D B) ^ (Vol 13) 1926 Cal 378 (379) (D B) 
( (Vol 12) 1925 Cal 1076: 53 Cal. 14 Disiingmshed as 
relating to mesne profits pendente lite and not prior to 
the suit.) 

[But see (Vol 12) 1925 Cal 1076 (1082) : 53 Cal 14 
(F B)^-{Vol 12) 1925 All 376 (377) ; 47 All 534 (D B) 
©(Vol 33) 1946 Bom 356 (361). (Suit for administra- 
tion.) © (Vol 5) 1918 Mad 998 (1006) : 40 Mad 1 (F B) 
(’94) 4 Mad L Jour 43 overruled.) © {’13) 9 Nag L R 
112 {1!3) (D B).] 

[9] Where, in a suit for accounts or mesne profits the 
amount decreed is less than the amount mentioned in 
the plaint, the value stated in the plaint determines 
the appellate forum. (Vol 21) 1934 Lab. 488 (491, 492): 
15 Lah 151 (F B)©(’02) 6 Cal W N 346 (348) (D B) © 
(’88) 12 Bom 675 (677): 1888 Bom P J 1 (D B). 

[10] The forum of appeal from a preliminary decree 
in a suit for accounts or for mesne profits depends" on 
the plaint valuation. (Vol 17) 1930 Lah. 832 (833) (D B) 
©(Vol 15) 1928 Pat. 535 (536) (D B). 

[11] The forum of appeal from a preliminary decree 
in an administration suit depends on the plaint valua- 
tion. (Vol 26) 1939 Sind 305 (306, 307) : I L R (1940) 
Kar 1 © (Vol 23) 1936 Bom 453 (356) (D B) © (’95) 19 
Bom, 198 (201) (D B). 

[12] In cases not governed by S. 8 the value as given 
by the plaintifi will determine the appellate forum 
unless it appears that purposely or through gross 
negligence the true value of the suit has been altogether 
mis-iepresented in the plaint. (Vol 30) 1943 Oudh 186 
(187, 188) (D B)© (Vol 18) 1931 Oudh 58 (61) : 6 Luck 
426 (D Bj © (Vol 13) 1926 Nag. 7l (72) (D B)© (Vol 12) 
1925 All. 376 (377) : 47 All. 534 (D B) © (Vol 5) 1918 
jy[ad. 998(1002, 1006): 40 Mad. 1 (F B)©(Vol 6) 1919 Cal. 
447 (448) (D B). (Suit lor possession -^Forum of appeal 
depends upon value of suit as accepted by plaintiff after 
adjudication and not as adjudged.) 

[But see (Vol 25) 1938 Lah. 311 (312). (Suit for pre- 
emption.) ©(Vol 15) 1928 Lah. 670 (671) (D B). (Do.)© 
(Vol 12) 1925 Lah 1 (2) : 5 Lah 481 (F B). (Suit for 
possession of land.) ©(’08) 1908 Pun Be No. 19, p. 124 
(127) (F B). (Suit for possession of a house.)] 

[13] The forum of appeal in a suit for possession of 
immovable property is determined by its market-value. 
(’05) 29 Bom. 96 (98) (D B)©(*80) 5 Cal. 489 (492, 493) 
(DB). 


[14] The appellate forom in a cuit for pre-emption 
depends on the value of th® property, as stated in the 
plaint. (’03) 6 Oudh Cas 255 (260, 261) © (’91) 13 All. 
320 (323) (D B). 

[But see (Vol 25) 1938 Lah. 311 (332)©(Vol 15) 1928 
Lah. 670 (671 . (D B) ({Vol 10) 1923 Lah. 107 : 3 Lah. 
386. Followed.)] 

[15] The value of compensation for improvements 
ordered to be paid by the plaintiff cannot be taken into 
consideration in determining the appellate lorum in the 
case of a suit for pre-emption. (Vol 28) 1941 Pcsh. 14 

(15). 

[16] That the jurisdictional value of a suit, for 
foreclosure is the amount claimed bv the plaintiff and 
not the amount found due. (’04) 17 C P L B 139 (142). 

[17] In a suit for partition the value of the plaintiff’s 
share has been held to determine the forum of appeal. 
(’21) 62 Ind. Cas. 979 (980) (D B) (Lah) ©(’91) 14 Mad. 
462 (464) (D B). 

[18] An appeal from orders in execution of a decree 
will He only to the Court which would have been com- 
petent to entertain an appe?! from the original decree. 
(Vol 20) 1933 Lah. 8 (8, 9) © (Vol 18) 1931 Cal. 159 
(159, 160): 58 Cal. 829 (D B) © (Vol 12) 1925 Lah. 534 
(534)©(’73) 5 N W P H C B 108 (109) (F B). 

[19] An amendment in the law relating to valuation 
after the institution of the suit does not affecc the 
forum of appeal. (Voi 14) 1027 Mad. 977 (979, 980): 50 
Mad. 857 (F B). s 

[See however (’81) 4 Mad. 220 (222) (D B).] 

Section 9 — Note 1* 

[1] Section 8 has no application to eases falling 
under S. 9 or Eules framed under S. 9. Section 8 is 
restricted to ad valorem cases only, while S. 9 applies 
to all cases, whether ad valorem or not, in which the 
value cannot be satisfactorily ascertained. (Vol 33) 1946 
Lah. 94 (96) (F B). 

[2] Eules under this section may be made not only 
for jurisdiction but also for court- fees. (Vol 17) 1930 
Nag 20 (20) (D B). 

[3] Suits for the restitution of conjugal rights, suite 
to set aside or establish adoption and suits for the 
custody of a child are instances of suits contemplated 
by this section. (Vol 28) 1941 Kang. 187 (188) ; 1941 
Bang. L R 495 (F B) © (’10) 34 Bom. 236 (237) (D B), 
(Restitution of conjugal rights — Plaintiff’s valuation 
should be accepted in the absence of rules ) © (’06) 28 
All. 545 (548, 555) (F B) (Do )©(Vol 5) 1918 Nag, 1 (3): 
15 Nag, L R 24 (D B) (Suit to establish adoption) © 
(’10) 37 Cal. 860 (862) (D B). (Do.)© (’03) 2 Low Bur* 
Rul. 140 (144) (P B). (Custody of child.) 

[4] Suits for partition have been held not to admit, 
of satisfactory valuation. (Vol 32) 1945 Mad. 66 (56). 

[5] It has been held that the powers vested in the 
High Courts by this section oould be exercised in res- 
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10. [Repeal of section 82, Punjab Courts Act, 1884 (XYill of 1534) .j Repealed the Amende 
ing Act 1891 (XII [12 j of 1S9I \ S. 2 and Sch. I. 


PARI III. 


SUPI'LEMENTAL PROVISIONS. 


11. {l) J^otwitbstanding anything in section 573 of the Co'3c of Civil Procedure,^ an objection 
Procedure where objection that by reason of she overrai cation or under- valuation of a suit or appeal 
^io*n^tb a ^ Couu 0 * first instance of lov^er appellate Court which had not juuisdic- 

was not pro^rly value?*for ^^0'^ respect to the suit or appeal exercised jurisdiction with respect 
Jurisdictional purposes. thereto shall not be entertained by an appellate Court unless — 

( a) the objection was taken in the Court of first instance at or before the hearing at which 
issues were first framed and recorded, or in the lower appellate Court in the memoran- 
dum of appeal to that Court, or 

(b) the appellate Court is satisfied, for reasons to be recorded by it in writing, that the suit or 
appeal was over-valued or under- valued and that the over-valuation or under-valuation 
thereof has prejudicially affected the disposal of the suit or appeal on its merits. 

(2) If the objection was taken in the manner mentioned in clause (a) of sub-section (l)^ but 
the appellate Court is not satisfied as to both the matters mentioned in clause (bj of that sub-sec- 
tion and has before it the materials necessary for the determination of the other grounds of appeal 
to itself, it shall dispose of the appeal as if there had been no defect of jurisdiction in the Court of 
first instance or lower appellate Court. 

(8) It the objection was taken in that manner and the appellate Court is satisfied as to both 
those matters and has not those materials before iti it shall proceed to deal with the appeal under 
the rules applicable to the Court with respect to the hearing of appeals; but if it remands the suit 
or appeal, or frames and refers issues for trial, or requires additional evidence to be taken, it shall 
direct its order to a Court competent to entertain the suit or appeal. 

(ds) The provisions of this section with respect to an appellate Court shall, so far as they 
can be made applicable, apply to a Court exercising revisional jurisdiction under section 622 of the 
Code of Civil Procedure'* or other enactment for the time being in force. 

( S) This section extends to the whole of British India, and shall come into force on the first 
day of July, 1887. 

[a] See now the Code of Civil Proeedure, 1908 (Act V [5] of 1908), S, 99. [b] See now, ibid», S. 115. 

Objects and Reasons 

“We have so amended section 11 (Section 5 of the gards the value, and we have made the provisions of 

Bill as introduced) as to give the appellate Court a des- the section applicable to an appellate Court;* apply also 

cretion as to proceeding with an appeal in a suit which to a Court exercising revisional jurisdiction^, 
was instituted in a Court without jurisdiction as re- —S. 0, R. 

Provincial Amendment 

PUNJAB. 

The heading of Part III “Supplemental Provisions” was omitted. 

To sub‘S. the following Proviso was added : 

“Provided that in a suit for accounts the value for purposes of jurisdiction as determined by the Court at 
any stage of the trial shall be final and conclusive and shall not be liable to be contested in appeal or revision’*. 

^Punjab Act XIII of m2, 8, 3. [22-11 1942.] 


Section 9— Note 1 (contd.) 

pect of those suits alone which did not relate to land. 
(Vol 24) 1937 Lab. 677 (679) (D B). 

[6] The rules framed under this section have the 

force of law, (Vol 17) 1930 Nag. 20 (20) (D (Vol 5) 

1918 Nag. 1 (4) : 15 Nag L E 24 (D B) (Court cannot 
question discretion of the High Court.) 

[7] Where rules are framed lor valuation for pur- 
poses of jurisdiction under this section, the value of the 
suit for purposes of court-fees will not be the value for 
purposes of jurisdiction. (’04) 1904 Pun. Re. No. 6, 
p. 31 (34) (F B)<J-(VoI 33) 1946 Lab. 94 (97) (F B), 

[8] Under S. 9, it is not necessary that one value 
should be fixed for all purposes. Thera may be one 
valuation for jurisdiction and another for court-fees, 
(Vol 33) 1946 Lab. 94 (97) (F B). 

[9] A institutes a suit for the custody of wife, valuing 
it for court-fee and jurisdiction according to the law in 
force at the date of the suit. Between the date of the 
suit and the date of the appeal, rules framed under this 


section come into force. The rules will not alter the 
value for determining the appellate forum. (’09)1909 
Pun. Re. No. 81, p. 87 (90) (D B)'5‘(Vol 33) 1946 Lab. 
94 (95) (F B). (Blacker J in Order of Reference.) 

SECTION 11 — SYNOPSIS 

1. Scope. 

2. “Over- valuation or under-valuation.’* 

3. Objection as to jurisdiction, when to be taken. 

4. “For reasons to be recorded.” 

5. “Has prejudicially affected.” 

6. Appellate Court cannot raise objection suo 

motu. 

7. Procedure. 

8. Res judicata. 

1. Scope.— [1] Where there is no dispute as to 
valuation but the contention is that on the valuation 
given by the plaintifi the lower Court had no jurisdic- 
tion, this section does not apply and the objection can 
be taken at any time, (Vol 29) 1942 Oudb 481 (482) 
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(DB) & (Vol 33) 1946 All 466 (457) : I L B (1946) All 
454 (DB) •'PlVol 33) 1946 Sind 103 (lOS) : I L R (1945) “ 
Kar 445. (Principle of S. 11 applies to question of juris- 
tliction atisiug not only from mistake in valuation but 
also from mistake in pecuniary jurisdiction ) >P (Yol 30) 
1943 Oudh 338 (342) : 18 Luck 683 (FB). 

[2] Where there has been no under valuation or 
over-vaioatioo, but the nature of the suit was wrongly 
understood this section cannot apply. (Yol 28) 1941 
Lah 313 (314). ((Yol 12) 1925 Lali 290 : 6 Lah 105 
IFB), D%sh%g ) 

[3] Whore the objection relates to valuation this 
aScSion will apply. (Yol 21) 1934 Rang 263 (269) : 12 
Rang 335. 

[4] The section does not apply where the objection 
is taken before the superior Court pending the disposal 
of the case by Court not having jurisdiction. (Yol 25) 
1938 Cal 161 (162) ^ (Yol 17) 1930 Lah 195 (197) ^ 
(Yol 16) 1929 Mad 396 (397, 398) (DB) ^ (’Ol) 24 Mad 
427 (428, 429) (DB). (Lower appellate Court remanding 
case to trial Court — Section applies ) 

[5] Change of jurisdiction (due to erroneous valuation) 
from a Court of exclusive jurisdiction like a Court of 
Small Causes to that of a Munsif— Section applies. (’97) 
24 Cal. 661 (665) (DB). 

[6] Objection that the suit is under-valued or over 
valued and that on its true valuation the appeal will not 
lie to the Court to which it has been present ed—The 
party objecting is not precluded from raising the objec- 
tion, by the fact that he did not question that valuation 
of the suit for the purpose of the jurisdiction of the 
lower Court. (Yol 18) 1931 Oudh 58 (60) : 6 Luck 426 
(DB) ^ (Yol 12) 1925 Pat 488 (489) (DB) ^ (’9S) 16 
Mad 326 (327) (DB), 

[But see (Yol 26) 1939 All. 552 (553) : I L R (1939) 
All 557 © (’12) 8 Nag L R 179 (181).] 

2. “Over-valuation or under-valuation.’’ — [1] 
This section applies to all cases of over* valuation or 
under-valuation howevei it may be caused. (’04) 31 Cal 
849 (856) (DB). 

[2] The section applies to cases where the valuation 
depends o» definite rules which have been contravened. 
(Yol. 26) 1939 All 552 (553): I L E (1939) All 557 (DB) 
*(Yol 21) 1934 Pat 240 (242) ; 13 Pat 290 (DB) 
©lYol 12) 1925 Lah 290 (294) : 6 Lah 105 (FB). (Over-* 
ruling (Yol 7) 1920 Lah 112 ; (Yol 2) 1915 Lah 185; 
1901 Pun Ee No 35 ; (’10) 8 Ind Cas 1043 (Lah) and 
1894 Pun Re No. 132.) 

[3] The section applies to cases where the objection 
taken is to the principle or mode of valuation adopted. 
(Yol 7) 1920 Mad 1017 (1019) (DB) ^ (Yol 7) 1920 Mad 
843 (846) (DB) ® (’13) 9 Nag L R 161 (163). 

[4] The section applies even though the erroneous 

valuation has been deliberately made by the plainti^. 
(’13) 16 Oudh Cas 257 (259) (’97) 24 Gal 661 (666, 

667) (DB). 

[5] The section is applicable even if the value of the 
suit has not been set out in definite terms in the plaint, 
(’ll) 1 Upp Bur Bui 82. ((’91) 14 Mad IQB.FoUoived ; 
(’02) 1 Low Bur Rul 85, Dissented ) 

3. Objection as to jurisdiction, when to be 
taken. — [1] Where there is no question of valuation 
involved and the proceedings are on the face of them 
beyond the Jurisdiction of the Court which has disposed 
of them, the objection can be taken at any stage. (*88) 
12 Bom 155 (157) (DB). 

[2] A question of over-valuation or under- valuation 
Is a matter with regard to which a party can waive an 
enquiry. (Yol 19) 1932 Lah 538 (539) (Yol 7) 1920 
Pat 92 (94) (DB). ^ 

[3] The objection that there has been an undar- 
vatoatloE ot over-Yaluatioa of a suit or appeal and tb ,0 


matter dealt with by a wrong Court, can ordinarily be 
entertained only if it is raised at an early stage of the 
proceedings. (Yol 21) 1934 Pat 184 (186) : 13 Pai: 329 
(SB) ^ (Yol 12) 1925 Lah 290 (294) : 6 Lah 105 (FBi 
»P(Yol 11) 1924 All 388 (389) : 4G Ail 250 {DBl^^Vol 5) 
1918 P 0 188 (191, 192) ; 43 Bom 507 : 46 Ind App 24 
(P C). 

[4] Objection taken in the trial Court itself but after 
the first hearing has been held not enabling the defea 
dant to raise such objection in the appellate Court 
(Ycl 28) 1941 Pat 532 (534) (DB). 

[5] It has been held that the objection to the juiis- 
diction of the trial Court should be raised in the 
grounds of appeal to the lower appellate Court if the 
appellant wishes to agitate the point at the hearing of 
the appeal in the lower appellate Court, (Yol 10) 1921 
Oudh 252 (253). 

Objectiop^ as to jurisdiction of Court of first 
distance : 

[6] A party cannot object in appeal to a valuation 
not questioned by him at the trial of the suit. (Yol 26) 
1939 All 552 (553) ; I L R (1939) All 657 (DB) 
^,Yol 15) 1928 Lah 825 (827) : 9 Lah U8 © (’12|-8 
Nag L E 179 (181). 

[7] The objection cannot be raised for the first time 
in second appeal. (Yol 25) 1938 Pash 77 (78) (DB) 
•^(Vol 18) 1931 Lah 605 (606) ^ (Yol 17) 1930 Mad 541 
(542, 543) *$< (Yol 10) 1923 Pat 581 (583, 584) (DB). 

[8] If the objection is not taken at the proper time, 
the appellate Court cannot entertain the objection unless 
it is satisfied for reasons to be recorded in writing, that 
the valuation has prejudiced the disposal of the suit on 
the merits. (Yol 21) 1934 Pat 204 (208) ; 13 Pat 344 
(SB) •5(Yol 19) 1932 Lah 538 (539) »5<(Yol 11) 1924 Ail 
388 (389, 390) ; 46 All 250 (DB). 

[See (Yol 23) 1936 Oudh 179 (180): 12 Luck 68 (DB/. 
(Defendant not admitting valuation of suit, but not 
pressing the point is not barred from raising the point.)] 

[9] Where a suit is transferred to another Court for 
trial the latter Court will be the “Court of first instance.’^ 
(Yol 28) 1941 Pat 532 (534) (DB). 

[10] An objection taken at the proper time and 
overruled both by the trial Court and the lower appellate 
Court can be taken again in the second appeal. (’01) 24 
Mad 43 (45) (DB) 

[11] The trial Court will be justified in refusing to 
hear an objection as to its jurisdiction put forward 
at a late stage. (Yol 21) 1934 Pat 184 (186) : 13 Pat 
329 (SB). 

Objection to jurisdiction o f lower Appellate 
Court : 

[12] An objection as to the jurisdiction of the lower 
appellate Court not taken in such Court, cannot be 
entertained in second appeal unless the disposal of the 
appeal on the merits has been prejudicially afieoted. 
(Yol 14) 1927 Lah 860 (860) ^ (Yol 5) 1918 Pat 315 
(316) (DB) (’89) 1889 All W N 169 (170) (DB). 

Objection m execution proceedings: 

[13] An objection as to under-valuation or over- 
valuation of the suit cannot be taken before the execut- 
ing Court as a bar to the execution of the decree. 
(Yol 29} 1942 Pat 152 (155. 156) (DB) >©(Yol 25) 1938 
Pesh 77 (78) (DB) ^ (Yol 24) 1937 Gal 430 (431) (DB) 
•5ilYol24) 1937 Oudh 379 (380) ; 13 Luck 340 (DB) 
^(Yol 21) 1934 Pat 240 (242) : 13 Pat 290 (DB). 

Objection in collateral proceedings. 

[14] A decree passed in-one?suit cannot be impeached 
in collateral proceeding, as passed by a Court which, 
owmg to defective valuation, had no jurisdiction. (Yol 
16) 1929 Mad 323 (324) (DB). (Suit to declare decree 
as vo.d.)‘J<(Yol 14) 1927 Mad 201 (202j»B(Yol 11) 1924 
Ail 388 (389, 390) : 46 All 250 (DB). (Suit to set aside 
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ProceedmgB pendicg at commence- 12. Nothing in Part I or Pari II shall be conskued to 

aient of Part I or Part II. affect the jurisdiction of any Court — 

(a) with respect to any suit instituted before rules under Part I applicable to the valuation 
of the suit take effect, or Part II has come into force, as the case may be, or 
(h ) with respect to any appeal arising out of any such suit. 


Section 11 — Note 3 (contd,) 

decree oa ground that Court had no jurisdiction to pass 
it is not maintainable.) 

Objection to jurisdiction of High Court, 

' [15] After a High Court has disposed of an appeal 
an application for review that the appeal was over- 
valued and did not fall within its jurisdiction does not 
lie. (Vol 24) 1937 All 628 (629) ; I L B (1937) Ail 592 
(DB). 

Estopfel. 

[16] A plaintifi will not be estopped from contending 
in appeal that the mode in which he valued the suit 
was wrong and that the trial Court had no jurisdiction. 
{Vol 20) 1933 All 249 (252) : 65 All 315 (FB). 

[But see (Vol 16) 1929 Bom 341 (343) : 53 Bom 552 

0m 

[17] A party to a suit having adopted a certain 
valuation cannot in the same suit object to that valua- 
tion. (’73) 1 Ind App 84 (88) (PC). 

4, “For reasons to be recorded.” — [1] The 
requirement in suhs. (1), clause (b) as to recording of 
reasons does not apply where the appellate Court holds 
that there has been no prejudice on the merits. (Vol 14) 
1927 Ail 359 (360). 

5. “Has prejudicially affected.” — [1] Though 
an objection is taken at proper time in the lower Court 
the appellate Court is not entitled to interfere unless the 
disposal of the case on the merits has been prejudicially 
affected. (Vol 28) 1941 Pat 532 (534, 536) (DB) ^ (Vol 
16) 1929 Lab 509 (511) : 11 Lah 15 (DB) ^ (Vol 16) 
1929 Bang 228 (229) ^ (Vol 5) 1918 Mad 590 (691) 
(DB)'F{Vol 34) 1947 Mad 135 (136)»5(Vol 33) 1946 Mad 
209 (214) : ILB (1946) Mad 707 (DB) ^ (Vol 4) 1917 
All 79 (80) (DB)'J<(’13) 16 Oudh Cas 257 (259)'J'(’04) 31 
Cal 344 (348) (DB). 

[2] Intimate connection between under-valuation and 
wrong disposal on merits must be established merely 
showing that the decision of the suit is wrong is not 
sufficient. (Vol 34) 1947 Mad 135 (136). 

[3] The mere fact that due to wrong valuation a 

case has been disposed of by a Court of inferior grade 
cannot be considered to have affected the disposal of 
the case on* the merits. (Vol 28) 1941 Pat 532 (534, 
536) (DB)*$<(Vol 26) 1939 Lah 451 (452)«<(Vol 20) 1933 
An 249 (251) ; 53 All 315 16) 1929 Lah 666 

(568) (DB)'J<(Vol 5) 1918 Mad 590 (591) (DB) & (’13) 9 
Nag L R 161 (163), 

[But see (Vol 20) 1933 Lah 8 (9)5<(Vol 5) 1918 Lah 
369 (370) : 1918 Pun Be No. 21.] 

[4] The fact that a party has been deprived of a right 
lOt appealing to the High Court on facts due to wrong 
valuation of the suit, will not amount to a prejudicial 
disposal on merits. (Vol 27) 1940 Oudh 164 (170) : 15 
Luck 619 (DB)ii.(Vol 14) 1927 All 359 (360) 4- (Vol 11) 
1924 Blad 6 (14, 15) : 46 Mad 631 (FB) © (’13) 9 Nag 
h B 161 (163). 

[6] Mere fact that suit is tried as small cause or that 
party is deprived of right of first appeal to High Court 
because of the incorrect valuation, does not amount to 
prejudicial disposal on merits, (Vol 34) 1947 Mad 135 


[6] Over-valuation necessitating appeal being filed in 
High Court — High cost of appeal : Held, merits affected. 
(Vol 20) 1933 All 249 (252) : 55 All 315 (FB). 

[But see (Vol 13) 1926 Pat 351 (353) : 5 Pat 505 
(DB)©{Vol 12) 1925 Oudh 561 (563, 564) : 28 Oudh Cas 
203 (DB)©(Vol 8) 1921 Pat 32 (33) : 5 Pat L Jour 39? 
(DB)] 

[7] Where even if the suit had been properly valued 
it would have lain to the same Court, the objection 
cannot be to the jurisdiction of the trial Court. (Vol 13) 
1926 Pat 351 (352) : 5 Pat 505 (DB). 

[8] On tbe valuation by the trial Court itself, the suit 
was beyond its jurisdiction and yet such Court disposed 
of the suit : Held that the decision was “prejudiced” 
within the meaning of this section. (Vol 6) 1919 Cal 
984 (985) (DB). 

6. Appellate Court cannot raise objection suo 
motu. — [1] The appellate Court has no power to raise 
a point’as to valuation suo motu when no objection has 
been taken in the lower Court or before itself by any 
party (’12) 16 Ind Cas 46 (47) (DB) (Cal). 

[See however (’70) 14 Suth W B 195 (196) (DB). 
(Suit for pre-emption valued at certain amount tried 
by Court without any objection to jurisdiction — Appel- 
late Court dismissing suit on ground of under-Valuation : 
Heldt order was justified.)] 

7. Procedure. — [1] Under sub-sections (2) and 
(3), the appellate Court, on coming to the conclusion 
that there has been over-valuation or under* valuation, 
must consider the question of prejudice before disposing 
of the appeal. (Vol 29) 1942 Pat 152 (155, 156) (DB)© 
(Vol 28) 1941 Pat 532 (536) (DB) © (Vol 7) 1920 Mad 
1017 (1019) (DB)©i’U) 11 Ind Cas 742 (743) : 1 Upp Bur 
Bui 82©(’03) 25 All 174 (178) (FB) © (’03) 1903 Pun 
Re No. 74n, p. 313 (314)©(’02) 31 Cal 344 (348) (DB). 

[2] A return of the plaint for presentation to the 
proper Court is authorised by sub-section (3). (Vol 17) 
1930 All 869 (873) (DB) © (Vol 5) 1918 Mad 590 (591) 
(DB). 

[Bat see (Vol 17) 1930 Lah 182 (184).] 

[3] Objection taken in lower Court — Merits of the 
disposal also affected — Material on record sufficient for 
disposal of appeal by appellate Court— Appellate Court 
must dispose of the appeal on merits. (Vol 17) 1930 Lah 
182(184). 

[4] Valuation of plaint and appeal amended in second 
appeal and deficit court-fee paid — Amended valuation 
found to be beyond jurisdiction of District Court, the first 
appellate Court — Appeal to High Court was treated as 
first appeal, ignoring the decree of the District Court as 
being without jurisdiction. (Vol 34} 1947 Pat 78 (78) 

(DB). 

8. Res judicata. — [1] A prior decision cannot be 
questioned on the ground that the suit in which it was 
pronounced was owing to incorrect valuation, tried by 
a Court which on the true valuation, had no jurisdiction, 
(Vol 25) 1938 Mad 257 (261, 262) (DB)©(Vol 30) 1943 
All 340 (342) : ILB (1943) All 834 (DB). 

[2] The plaintiff cannot get rid of the bar of res judi-^ 
caia by deliberately over- valuing the same claim in a 
subsequent suit. (Vol 4) 1917 Pat 409 (410) (DB), 

989 & 990 A. M. 


7906 


[THE] SUPREME COURTS’ OFFICERS TRADING ACT, 1848/^ 

(ACT XV OF 1848.) 

[17 ih June 1848,] 

An Act to forhd trading hy the Officers of the Supreme Courts, 

Foe the better discharge of their duties by the officers of the undermentioned Courts oi 
Preamble. Justice; it is enacted as follows ; — 

1. No officer of any of the Courts of Judicature established by Eoyal Charter within the 
Prohibition in case of territories subject to the government of the East India Company, or any 

officers of Supreme Courts, Court established for the relief of insolvent debtors within the said 
territories, shall, directly or indirectly, by himself, or by any other person 
or persons on his behalf, accept from any person or persons any gift or reward for any act or 
acoeptiog gifts; behaviour in his office other than his legal salary and fees and profits of 

office, or hold any office in any bank or public company, except as hereinafter excepted, or carry 
bolding certain offices; , on or be concerned in any dealings as a banker or trader, or as agent, 
carrying on dealings. factor, or broker, either for his own advantage or for the advantage of 
any other person or persons, except such dealings as it may be part of the duty of any such 
officer by virtue of his office to carry on. 

[a] Short title gWen by the Indian Short Titles Act, 1897 (14 [XIV] of 1897). 

2. This Act shall not be construed to forbid any officer of any of the said Courts, who is ako 
Exemption of officers a practising advocate, attorney, solicitor, or proctor in any of the said 

who are also advocates, Courts, from taking the usual fees and emoluments of advocates, attorneys, 
solicitors, or proctors, nor to apply to any advocate, attorney, solicitor, 
proctor, sheriff, assignee, receiver, or committee, so far as he is held to be in that capacity merely 
for some purposes an officer of any of the said Courts. 

3. This Act shall not be construed to forbid any officer of any of the said Courts from holding 
Holding unpaid office any unpaid office in any society for charitable purposes, or for the 

in society. * advancement of knowledge, or for the encouragement of science, art, or 

manufactures. 

Every officer of any of the said Courts who shall knowingly offend against this Act shall, 
Punishment for contra- on conviction thereof, be liable to be punished by deprivation of his office, 
vention of Act. and also, by the sentence of the Court before which he shall be convicted, 

may be declared incapable, and in that case shall become incapable, of being appointed to the 
game or any other office of the same Court, or to serve Her Majesty in the territories 

under the government of the East India Company, or in such part of the said territories as shall 
be specified in the sentence, or in the discretion of the Court may be otherwise punished by fine 
or fine and imprisonment for his misdemeanour as to the Court shall seem fit, regard being had to 
the nature of his offence. 

[a] The words “or the East India Company” were repealed by the Kepealing Act, 1876 (12 [XII] of 1876). 


[THE INDIAN] TARIFF ACT, 1934, 

(ACT XXXII OF 1934.) 

CONTENTS, 

Sections Sections 

1. Short title, extent and commencement. 10. [Repealed,] 

% Duties specified in Schedule to be levied. 11. Duration of protective duties and power of 

3. Levy of duty where standard rate and Central Government to modify or remit 

preferential rate are specified. certain duties. 

4. Power of Central Government to alter pro- * 12. Power to cancel notifications, 

tective duties. 13. [Repealed.] 

6, Duties on imports and exports by land. " — - 

6. Duty on salt, opium and spirit, when pro- The Fies(S: Schedule.— I mport Tariff. 

tected hy a certificate. ^ 

7. [Repealed.] The Second Schedule.— E xport Tariff. 

8. Additional import duty on bountyfed articles. — _ 

9. Special import duty on sugar in certain The Thied SCHEDULE,— 

cases. 
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STATEMENT OF OBJECTS AND REASONS. 


“The Schedule of impoit duties contained in the 
Indian Tariff Act, 1894, has, under the influence of a 
long succession of amending Acta, become amorphous 
and the numbering of the items has lost its serial 
character. The classifieauion of articles is far from 
scientiflc, and, in order to ascertain the amount of the 
duty imposed on many of the items contained in the 
Schedule and the duration of the duty, it is necessary 
to collate the Act wish other Acts such as the Indian 
Finance Act, 1931, the Indian Finance (Supplementary 
and Extending) Act, 1931, and the various protection 
Acts. In practice commercial bodies and importing 
merchants have recourse, for the vital information 
required by them regarding customs duties, to a 
compilation known as the Indian Customs Tariff drawn 
up by the Department of Commercial Intelligence and 
Statistics, which goes some way towards supplying an 
intelligible statement of the Indian Tariff. This com- 
pilation, while reproducing the items contained in the 
Second Schedule to the Indian Tariff Act, 1894, has 
recognised the necessity for an extensive rearrange- 
ment of the order of those items and for stating the 
rate of duty on each article not as it appears in the 
Schedule to the Indian Tariff Act but as it stands 
when the effect of the surcharges imposed by the two 
Finance Acts of 1931 and the modiflcations of duty 
made by subsidiary Acts has been allowed for. Despite 
these readjustments, the arrangements of items in this 
compilation also leaves much to be desired, and its 
variation from the Schedule to the Tariff Act, with 
which it can be co ordinated only by the use of a com- 
plicated index is a source of continual trouble. 

The object of the present Bill is to consolidate the 
existing provisions of law now to be sought in a multi- 
plicity of enactments as far as possible into one measure, 
thereby enabling the whole or parts of some fifty Acts 
to be repealed. The Schedule of import tariffs v/ili thus 
exhibit as far as possible the actual rata duty payable 
on each article under the tariff law for the time being, 
the only duties not included being those imposed by 
the Salt (Additional Import Duty) Act, 1931, an Act 
which contains matter which it would be unsuitable to 
include in the present Bill. At the same time, the items 
subject to duty have been rearranged upon a scientific 
plan enabling any particular item to be found without 


the use of an index, and affording a suitable basis for 
future modification or supplement by legislaLion. 

The Economic Committee of the League of Nations 
has recently ‘devised the framework of a customs 
nomenclature designed for general international use 
by countries imposing tariffs on imports. While this 
frame work is still merely a draft scheme not yet 
adopted by any nation, it offers a scientific classifica- 
tion made by experts of all articles commonly liable 
to import duties in accordance with which it is possible 
to rearrange the items contained in our present Tariff 
Schedule. 

The framework arranges the whole body of imports 
under 21 main classes which form the headings of 
21 sections. These sections are sub-divided into 86 
chapters, which are again snb-divided into 991 basic 
items capable themselves of further sub-division into 
sub-items. 

It has not been possible in this Bill to assimilate the 
items in our Tariff Schedule to the 991 items in this 
frame work. To do so would necessitate changes o£ 
substance which would be unjustified in what is in- 
tended to be a purely consolidating measure, which 
makes no change in the existing law. But it has been 
possible without making any change of substance to 
adopt the 21 sectional headings with one subsidiary 
section for “Articles not otherwise specified,*^ and to 
group the existing items m our Tariff Schedule under 
the 86 chapters of the frame work, adopting the 
numbering of these chapters but not their headings. 

We are thus enabled to take advantage of the logical 
scheme of classification of commodities evolved by a 
body of experts. There are obvious advantages in fram- 
ing our tariff on a model which is likely to be univer- 
sally adopted, not the least being the fact that familia- 
rity with the British Indian Tariff Schedule will 
enable Indian Commercial interests to understand the 
tariffs of other countries. Subsequent changes in our 
tariff Schedule will not have the effect of producing 
increased divergence. On the contrarji it will be possi- 
ble, by using the frame work as a guide when altera- 
tions are being made, to approximate more and more 
to the League of Nations Scheme.’* 

—Gazette of India, 1934, Part Y, page 329. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 


— Amended by the following Acts, namely! — 

2 of 1935; Finance Act, 1935; 10 of 1936; 12 of 
1936; Finance Act, 1937; 21 of 1937; 27 of 1937; 
14 of 1938; 16 of 1938; Finance Act, 1939; 1 of 
1939; 18 of 1939; 20 of 1939; Indian Tariff (Third 
Amendment) Act, 1939; 29 of 1939; 16 of 1940; 
21 of 1940; 22 of 1940; 7 of 1941; 8 of 1941; 9 of 


1941; 11 of 1942; 13 of 1944; Finance Act, 1945; 
6 of 1945; 7 of 1946; 16 of 1946; 20 of 1947; 25 of 
1947; 42 of 1947; 5 of 1948; 18 of 1948; 20 of 
1948. 

— Adapted by A. 0. 

— Repealed in part and amended by Act 20 of 1937. 

— Repealed in part by Acts 3 of 1937 and 41 of 1940. 


[THE INDIAN] TABIFP ACT, 1984. ® 

(Act XXXII op 1934.)®' 

I8th Septembe7\ 1934.1 

An Act to consolidate the law relating to customs duties. 


Whereas it is expedient to consolidate the law relating to customs duties on goods imported 
into or exported from British India by sea and -to customs duties on goods imported into or" 
exported from British India by land ; It is hereby enacted as follows ; 

[a] For Statement of Objects and Reasons, see Gazette of India, 1934, Part v, page 329, 

Short title, extent ^ i Indian Tariff Act, 1934. 

and commencement. ' ■' 


(2) It extends to ^the whole of British India 

(8) It shall come into force on such date"^ as the "^[Central Goyernment] may, by notification 
in the ® [Official Gazette], appoint in this behalf, 

[a] The expression “the whole of British India” in its application to the Dominion of India, means “all the 
Provinces of India.” See I» 0., Art, 4 (2) ; and in its application to the Dominion of Pakistan, means “ail 
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% 

the Provinces of Pakistan”, Sej F. 0., Art. 4 (2). (lo-8-1947). [b] The words ‘^except the Chief Commia* 

sionership of Aden” were repealed by A. 0. [c] 1st January, 1935 : See Gazette of India, 1934, Part I, 

page 1377. [d] Suhsiitutedhv k.O. for ‘^Governor General in Council”, [e] Substituted by A. 0. for 

“Gazette of India”. 

Duties specified in 2. (l) There shall be levied and collected in every port to which this 

Schedules to be levied. Act applies, the duties specified in the First and Second Schedules. 

(2) The ^[Central Government] may, by notification in the ^[Official Gazette], fix, for the 
purpose of levying the said duties, tariff values of any articles enumerated, either specifically or 
under general headings, in the said Schedules as chargeable with duty ad valorem and may alter 
any tariff values for the time being in force. 

(3) Different tariff values may be fixed for different classes or descriptions of the same 
article, 

(4) Nothing in this Act shall authorise the levy of customs duties on any article carried from 
one customs port in ^British India to another such port except salt, opium and spirit. 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India”, 
[c] The expression “British India” in its application to the Dominion of India, means “all the Provinces of 
India”. See I. 0., Art. 4 (2) ; and in its application to the Dominion of Pakistan, means “all the Provinces 
of Pakistan”. See P. O., Art. 4 (2). (15-8-1947). 

Z* (l) Where in respect of any article a preferential rate of revenue duty is specified in the 

Levy of duty where Schedule if the article is the produce or manufacture of the United 

standard rate and pre- Kingdom or of a British Colony, the duty to be levied and collected shall be 
ferential rate are spe- at the standard rate, unless the article is the produce or manufacture of the 
United Kingdom or of a British Colony and the article is determined, in 
accordance with rules made under sub-section (2), to be such produce or manufacture. 

(2) The ^[Central Government] may, by notification in the ^[Official Gazette], make rules — 
(a) for determining if any article is the produce or manufacture of the United Kingdom or 
a British Colony ; and 

(h) making provision in cases where at the time of importation proof is not forthcoming 
where required in accordance with the rules made under clause (a) that any article is 
the produce or manufacture of the United Kingdom or a British Colony — 

(i) whereby duty may be levied at the standard rate and a refund given of the extra 

duty paid, if such proof is produced within a prescribed period, and 

(ii) whereby duty may be accepted provisionally at the prefeiential rate on execution 

of a bond for the payment of the balance of duty if such proof is not produced 
within the prescribed period, and for the recovery of any balance due after the 
expiry of the prescribed period as if such balance were duty short-levied, within 
the meaning of section 39 of the Sea Customs Act, 1878. 

(S) For the purposes of this section and of the First Schedule, the expression “United 
Kingdom*’ means the United Kingdom of Great Britain and Northern Ireland, and the expression 
‘‘British Colony*’ includes a British Protectorate and any of the Mandated Territories of 
Tanganyika, the Cameroons under British Mandate and Togoland under British Mandate. 

[a] Substituted by A. 0. ior “Governor-General in Council.” [b] Substituted by A. 0. for “Gazette of 

India”. 

(1) Where, in respect of any article chargeable under the First Schedule with a duty 
Power of Central characterised in the third column thereof as protective, the ®[Central Govern- 
Government to alter ment] is satisfied, after such inquiry as ^[it] thinks necessary, that such duty 
protective duties. ineffective or excessive for the purpose of securing the protection 

intended to be afforded by it to a similar article manufactured in India, ^[itj may, by notification 
in the ‘^[Ofificiai Gazette], increase or reduce such duty to such extent as ^[it] thinks necessary 
either generally or in respect of such article when imported from or manufactured in any country 
or countries specified in the notification : 

Provided that the duty leviable on any such article shall in no case be less than the duty 
leviable on a like article of British manufacture. 

^1(2) For the purpose of giving effect to the provisions of Article 10 of the Trade Agreement 
between His Majesty’s Government in the United Kingdom and the Government of India, signed in 
London on the 20th day of March, 1939, the Central Government may by notification in the Offi- 
cial Gazette, vary from time to time such of the rates of duty set out in Items Nos, 48 (3) and 
48 (9) of the First Schedule as are applicable to cotton fabrics of British manufacture.] 

The ^[Central Government] may by notification in the ^[Official Gazette] prescribe the 
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conditions subject; to which articles shall be deemed to be of British manufacture for the purposes 
of this section and of the First Schedule. 

[a] Substituted bv A. 0. for “Go\emor-Geaeral in Councii”. [b] Substituted by A. 0. for “he'\ [c] Sub- 

stiiuted by A. 0. for ‘ Gazette of India*’, [d] Sub-section (2) was inserted by the Indian TariS (Tliird 
Amendment) Act, 1939, S. 2. [27-5*1939]. [e] Original sub-section (2) was re^mwibered as sub section {3)9 
ibid, 

5. Where a customs duty at any rate prescribed by or under this Act or any other law for 
Duties on imports and the time being in force is leviable on any article when imported into, or 

exports by land. on any article when exported from, a port in ^British India, the ^[Central 

Government] may, by notification in the ^[Official Gazette], direct that a duty of customs at the 
like rate shall be leviable on any such article when imported or exported, as the case may bes by 
land from or to any territory outside ^British India, which ‘^[it] may, by a like notification, declare 
to be foreign territory for the purposes of this section. 

[a] See Legislative-note (c) under S. 2. [y>] Substituted by A. 0. for “Governor- General in Council”, [c] 

Substituted by A. 0. for “Gazette of India”, [d] Substituted by A. 0. for “he”. 

6. (l) Salt, opium and spirit imported from any port m British India and protected by the 
Duty on salt opium ^certificate of any officer empowered in that behalf by the ^[Central 

and spirit, when protect- Govenment] "^'1 are chargeable with only the amount, if any, by which 
ed by a certificate. the duty leviable thereon under the First Schedule exceeds the duty shown 

by such certificate to have been already paid in respect thereof. 

(2) The amount, if any, paid to the Government as the price of such salt or opium is not 
duty within the meaning of this section. 

(3) Nothing in this section applies to spirit which is exported under bond for excise duty 
from one customs- port to another customs-port under the provisions of chapter XIV of the Sea 
Customs Act, 1878. 

[a] Substituted by A. 0. for “Governor-General in Couneil”. [b] The words “or the Local Government’^ 
were repealed by A. 0. 

7. [Application of certain provisions as to duties and goods.] Repealed hy the Land Gu$^ 
toms (Amendment) Act, 1937 (3 [III] of 1937), S. 6 and Schedule, 

8. ( 1) Where any country, dependency or colony pays or bestows, directly or indirectly, any 
Additional import duty bounty or grant upon the production therein or the exportation therefrom 

on bounty fed articles. of any article and the article is chargeable with duty under the provisions 
of this Act, then, upon the importation of any such article into British India, whether the same is 
imported directly from the country of production or otherwise, and whether it is imported in the 
same condition as when exported from the country of production or has been changed in condition 
by manufacture or otherwise, the ^[Central Government] may, by notification in the ^[Official 
Gazette] , impose an additional duty equal to the net amount of such bounty or grant, however the 
same be paid or bestowed. 

(2) The net amount of any such bounty or grant as aforesaid shall be, from time to time, 
ascertained, determined and declared by the ^[Central Government], and the ^[Central Govern- 
ment] may, by notification in the ‘^[Official Gazette], make rules for the identification of such arti- 
cles and for the assessment and collection of any additional duty imposed upon the importation 
thereof under sub-section (1), 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India’*, 

9. (1) Where the rate of duty or other taxation imposed -in any country, dependency or 
Special import duty on colony upon sugar not produced therein exceeds the rate of duty or other 

sugar in certain cases. taxation imposed upon sugar produced therein by more than the equiva- 
lent of six franca per one hundred kilogrammes in the ease of refined sugar or five francs and fifty 
centimes per one hundred kilogrammes in the case of other sugar, then, upon the importation of 
any sugar from such country, dependency or colony into British India, whether the same is 
imported directly from the country of production or otherwise, and whether it is imported in the 
same condition as when exported from the country of production or has been changed in condition 
by manufacture or otherwise, the ^[Central Government] may, by notification in the ^[Official 
Gazette], impose, in addition to any other duty or taxation imposed under this Act or any other 
law for the time being in force, a special duty not exceeding one moiety of such excess. 

(2) The ® [Central Government] may, from time to time, by general or special order, 
declare, for the purposes of sub. section (1),-- 

(a) what articles or substances containing any saccharine matter shall be deemed to be 
“sugar*' and what kinds of sugar shall be deemed to be “refined sugar” or “other 
sugar**, respectively ; and 
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(h) what sums in the cuiT’enoy of Briliish India shall be deemed to be the equivalent of 
“francs” and "centimes”, respectively. 

(8) The amount of the excess referred to in sub-section (1) shall be from time to time 
ascertained, determined and declared by the ^[Oentral Government], and the ^[Central Govern- 
ment] may, by notification in the ^[Official Gazette], make rules for the identification of sugar and 
lor the assessment and collection of any special duty imposed upon the importation thereof under 
sub.section (1). , 

[a] Substituted by A. 0. for “Governor-Greneral in Council”, [b] Substituted by A. 0. for “Gazette of India”* 
[In contracts amount of increased or decreased duty to be added or deducted.] Repealed 
hy the Indian Bale of Goods ( A7ne7idvient) Acti 1910 (41 [XLI] of 1940 )i 8,3 (1), 

[3-12 1940], 

[a] The repeal of S. 10 shall not however affect or be deemed to affect — 

(a) any right, title, interest, obligation or liability already acquired, accrued or incurred before the commence- 
ment of Act 41 of 1940 ; (b) any legal proceedings or remedy in respect of any such right, title, interest, 
obligation or liability ; or (e) anything done or suffered, before the commencement of Act 41 of 1940. 

The repealed section has been re-enacted as section 64-A of the Indian Sale of Goods Act, 1930 (3 [III] of 
1930), vide section 2 of Act 41 of 1940. 

Duration of protective H- (l) 'When the duty specified for any article in the First 

duties 'and power of Gen- Schedule is characterised as protective in the third column of that Sche- 
tral Government to modi- ^ule. that duty shall have effect only up to the date, if any, specified in 
fy or remit certain duties. seventh column of that Schedule. 

(2) If, after such inquiry as ^[it] thinks necessary, the ^[Central Government] is of opinion 
that the duty specified in the First Schedule in respect of wheat has become unnecessary or ex- 
cessive, ®'[it] may, by notification in the °[Of6cial Gazette], remit such duty or reduce it to such 
extent as ^Eit] thinks fit. 

(3) If, after such inquiry as ^[it] thinks necessary, the ^[Central Government] is of opinion 
that the duty specified in the First Schedule in respect of wheat flour is excessive, ^[it] may, by 
notification in the ® [Official Gazette], reduce such duty to such extent as ^ [it] thinks fit, but not 
so as to make it lower than an ad valorem duty of twenty per cent. 

[a] Substituted by A. 0. for “he”, [b] Suhsiiiuted k, 0 . for “Governor- General in Council”, [c] Suh^ 
siituted by A. 0. for “Gazette of India”. 

Power to cancel noth 12. All notifications published under this Act may be cancelled by the 
fioations. authority publishing the same. 

13. [Repeals.] Repealed hy the Repealing and Amending Act, 1937 (20 [XX] of 1987), 
S. 3 and Sch, II, 

THE FIRST SCHEDULE. 

Note:^ — (1) The schedules printed below have been amended from time to time by various Acts t^hich have 
been given at the beginning of this Act under the heading “Act how affected by subsequent legislation”. These 
amendments have been duly incorporated in the respective items, which have been given in the amended form, 
the amendments incorporated being brought up to 31-3-1948 so as to include those introduced by the Indian 
Finance Act, 1948 (XX of 1948). But as it is not practicable to indicate how each item was amended, by which 
Act it was amended and other particulars as usual in the foot notes, they have not been given. 

Note:— (2) Additional duties of customs. 

Section 5 of the Indian Finance Act, 1948 (XX of 1948) is as follows : 

“Where any goods chargeable with a duty of customs under the First Schedule to the Indian Tariff Act 
1934, or under the said Schedule read with any notification of the Central Government for the time being in 
force, are assessed to duty, there shall, up to the Slst DAY OF MARCH 1949, be levied and collected as an 
addition to, and in the same manner as, the total amount so chargeable — 

(a) a sum equal to one-half of such amount, in the case of goods comprised in Items Nos. 22 (3) and 22 
(4) and sub-items (a), (c) and (d) of Item No. 22 (5) of the said Schedule, and 

(b) a sum equal to one-fifth of such amount, in any other case : 

Provided that such additional duty of customs shall not be levied and collected on the goods specified in the 
First Schedule to this Act”, 

The First Schedule to the Indian Finance Act, 1948, referred to in the proviso of section 5 of that Act, is 
as follows: — 

'^Qoods on which additional duty of customs is not leviable^ 

A. Goods comprised in the following Items of the First Schedule to the Indian Tariff Act, 1934, namely— 
Nos. 8 (2), 8 (3), 9 (5), 20 (1), 20 (3), 20 (4), 24, 24 (1), 24 (2), 24 (3), 25 (1), 27 (4), 27 (5), 27 (6), 28 (15), 

28 (16), 28 (17). 28 (18), 29. 29 (1), 30 (9), 30 (10), 43, 44. 46 (3). 61 (2), 61 (3), 62 (1), 62 (2 , 63 (30). 63 (31), 
63 (32), 63 (33), 70 (2), 70 (3), 71 (7), 71 (8), 72, 72 (1), 72 (2), 72 (3), 72 (11). 75 (1), 75 (5), 75 (6), 75 (7), 75 (8). 

B. Goods comprised in the following Items of the First Schedule to the Indian Tcaifi Act, 1934, when the 
Customs Collector is satisfied that such goods are the produce or manufacture of Burma, namely— 

No. 7 (Potatoes and onions only) and Nos. 9, 9 (3), 13 (2), 17 and 34 (4) (a).” 
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[THE INDIAN] TAEIEF ACT, 1934 


Import Tariff. 


Item i 
No. 


Name ol article, 


Nature of 


Standard rate of 
dutjo 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture o! 


The 

United 

Kingdom. 


A British 
Colony. 


1 Duration 
of protective 
rates of duty^ 


SECTION I. 

LIVS ANIMALS AND PRODUCTS OF THE ANIMAL KINGDOM. 

1 '-Animals, living, all sorts. ... Free , . . j ... | 

2 /Bacon and Ham not can- Revenue , 25 per cent, ad 

j ned or bottled. valorem. j 

3 I Fish, not otherwise sped- Revenue , 25 per cent, ad ... j 

\ fied. valorem. | 

3(1) {Fish, salted, wet. Revenue . Such rata or rates ... I 


^ (2) IFISH, salted, dry « 
3 (3) Fish, unsalted, dry , 


ally and sozille and shark 
fins. 


Ghee. 

4 (1) Milk, condensed or pr 

served, including mi] 
cream. 

5 Coral, unprepared , 

5 (1) COWRIES and SHELLS . 
(2) I Ivory, unmanufactured. 



Free , 

1 

a « « 

Revenue , 

25 per cent, ad 

j 

j 


valorem. 

1 

i 

Revenue , 

25 per cent, ad 

... \ 

i 

... I 


valorem. 

1 

1 

Revenue , 

Such rata or rates 
of duty not ex- 

... . 

... 


ceeding one rupee 




per Indian maund 


* 


of 82-2/7 Ibs.avoir* 


1 

! 


dupois weight as 
the Central Gov- 
ernment may, by 
notification in the 
Official Gazette, 
from time to time 
prescribe, plws 8 J 
per cent. ad 
valorem. 



Revenue . 

15 per cent, ad 
valorem. 

... 

... 

Preferential 

30 per cent, ad 

... 

20 per cent. 

revenue. 

valorem. 


ad valorem. 

- Revenue . 

25 per cent, ad 
valorem. 

... 

... 

i Revenue , 

25 per cent, ad 
valorem. 

... 

... 

- Revenue . 

25 per cent, ad 
valorem. 

... 


Revenue . 

25 per cent, ad 
valorem. 

... 

... 

Revenue , 

25 per cent, ad 
valorem. 


... 

Preferential 

30 per cent, ad 

... 

20 per cent. 

revenue. 

valorem. 


ad valorem. 


SECTION II. 

PRODUCTS OF THE VEGETABLE KINGDOM. 


Plants, living, not other- 
wise specified. 

Rubber Stumps 

Vegetables, all sorts, Preferential 
Iresh, dried, salted or pre- revenue, 
served, not otherwise spe- 
cified, 

FRUITS, all sorts, fresh, Preferential 
or preserved, not other- revenue, 
wise specified. 

Currants Revenue ... 

FRUITS, dried (salted and Preferential 
all other kinds) not other- revenue, 
wise specified, 

Fruits, candied and cry- Protective, 
stallised. 


Free . . . 
30 per cent, ad 
valorem. 


30 per cent, ad 
valorem. 

Be, 1-4 per cwt. 

36 per cent, ad 
valorem, 

80 per cent, ad 
valorem 


20 per cent. 
ad valorem* 


20 per cent. | 
ad valorem. ' 


24 per cent. 
! ad valorem. 


Decembat 
31st, 1948. 


i 
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[THE INDIAN] TAEIPF ACT, 1934 


[SCHlI 


Item 

Name of aiticle. 

Nature of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of dut^t> 

No. 

duty, 

1 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 1 

9 

COFPEE BOt otherwise 
specified. 

Preferential 

revenue. 

25 per cent, ad 
valorem plus one 
anna per pound. 

... 

25 per cent. 
ad valorem. 


9(1) 

Coffee canned or bottled. 

Preferential 

revenue. 

30 per cent, ad 
valorem 

... 

20 per cent. 
ad valorem. 


9(2) 

Tea 

Preferential 

revenue. 

Five annas per 
pound. 

... 

Three annas 
per pound. 


9(3) 

9 (4) 

The following SPICES 
whether ground or un- 
ground namely: — 
Cardamoms, cassia, cinna- 
1 mon, cloves, nutmegs 

1 and pepper— 

' The following UngHOUND 
Spices, namely: — 

Preferential 

revenue 

I 

45 per cent, ad 
valorem^ 


37J per cent. 
ad valorem. 



Chillies, ginger and mace. 

Preferential 

revenue. 

SO per cent, ad 
i valorem. 

... 

22J per cent. 
ad valorem. 


9(5) 

Betelnuts 

Preferential 

revenue. 

Five annas per 
lb. 

! 

Four annas 
and six pies 
per lb. 


9(6) 

Vanilla beans 

Revenue ... 

25 per cent, ad 
valorem. 


... 


10 

GeAIN and PULSE, not 
otherwise specified, in- 
cluding broken grains 
and pulse, but excluding 
flour. 


Free 

i 

1 


10 (1) 

Wheat ... 

Revenue ... 

Free 

... 

... ; 




* 

« 

* 

* 


11 

Flour not otherwise spe- 
cified. 

Revenue ... 

25 per cent, ad 
valorem. 

... 

' 


11 (1) 

Wheat flour 

Revenue ... 

Free 

... 

... 

• Mh 

11 (2) 

Sago floub 

••• 

Free 

... 

... 

... 

11 (3) 

SAGO TAPIOCA and 
TAPIOCA FLOUR 

Preferential 

revenue. 

30 per cent, ad 
valorem. 

20 per cent. 
ad valorem. 

I 

... 

11(4) 

Starch and farina ... 

Revenue ... 

15 per cent, ad 
valorem. 

•** 

... 


12 

Seeds, all sorts not other- 
wise specified. 

Revenue ... 

25 per cent, ad 
valorem. 

... 

... 


12(1) 

Oilseeds imported into 
British India by sea 
from the territories of 
any Prince or Chief in 
India. i 


Free 




12 (2) 

Oilseeds, non-essential, 
all sorts not otherwise 
specified, including copra 
or cocoanut kernel. 

Preferential 

revenue* 

30 per cent, ad 
valorem. 


20 per cent. 
ad valorem. 


12 (3) 

Rubber seeds 


Free 

... 

,,, 


12 (4) 

HOPS 

... 

Free i... 

... 

... 


12(5) 

Fodder, BRAN and pol- 
lards. 

Revenue ... 

2J per cent, ad 
valorem^ 

... 

... 

... 

13 

DYEING and TANNING 
SUBSTANCES, all sorta 
not otherwise specified. 

Revenue ... 

25 per cent, ad 
valorem. 

... 

••• 


13(1) 

Barks for tanning 

Revenue ... 

3 per cent, ad 
valorem. 

... 

... 

f 

1 .*e 

13(2) 

CUTCH and GAMBIER, 
all sorts. 

Preferential 

revenue. 

30 per cent, ad 
valorem. 

s.a 

20 per cent. 
ad valorem. 

1 

13(3) 

Gums, Resins and Lao, 
all Borta not otherwise 
specified. 

Revenue ... 

25 per cent, ad 
valorem. 





[IHE INDIAN] TABIPJ? ACT, 193i 


Item 

No. 


13(4) 


13 (5) 
13(6) 


13 (7) 

14 


Name of article. 

1 

Nature of 

1 

) 

Standard rate of 

1 Preferential rat© of duty 
if the article is the pro- 
! duce or manufacture of 

Duration 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 

of protective 
rates of duty 0 

Gums, Arabic Benjamin 
(raa and cowrie) and 
DAMMBR (inelading un- 
refined batu) and rosin. 

1 

Preferential 

revenue. 

30 per cent, ad 
valorem. 

... 

20 per cent, 
ad valorem. 

— 

Stick or Seed Lac 

..• 

Free 




Opium 

Revenue ... 

Es. 30 per seer of 
80 tolas or 182 
per cent, ad 
valorem^ whioli- 
ever is higher. 

1 

1 


0 *^ 

Cinchona bark 

... 

Free 

»•« 


0 « • 

Canes and Rattans ... 

Revenue ... 

25 per cent, ad 
valorem. 





SECTION III. 


FATTY SUBSTANCES, GEEASES, OILS AND PRODUCTS OF THEIR DECOMPOSITION ; 
PREPARED ALIMENTARY FATS; WAXES OP ANIMAL OB VEGETABLE ORIGIN. 


15 

All sorts of Stearinb, 
Wax, grease and ANI- 
MAL PAT not otherwise 
specified. 

Revenue ... 

25 per cent, ad 
valorem. 


... 

15 (1) 

Lard, not canned or bot- 
tled. 

Revenue ... 

25 per cent, ad 
valorem. 

... 


15(2) 

Beeswax 

Revenue. 

25 per cent, ad 
valorem. 



15(3) 

Tallow 

... 

Free.« 



15(4) 

Pish oil including whale 
oil not otherwise speci- 
fied. 

Revenue. 

25 per cent, ad 
valorem. 

... 

**• 

15 (5) 

Fish oil and whale oil, 
hardened or hydroge- 
nated. 

Revenue . 

Rs. 10 per cwt. , 


1 

15(6) 

Vegetable Non- 

Preferential 

35 per cent, ad 


^ 26 per cent. 

essential OILS not 
otherwise specified. 

revenue. 

valorem. 


ad valorem. 

15 (7) 

The following VEGETA- 
BLE non-essential 

OILS, namely, cocoanut, 
groundnut and linseed. 

Preferential 

revenue, 

85 per cent, ad 
valorem. 

1 

25 per cent. 
ad valorem. 

15(8) 

All sorts of Animal OILS 
not otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 


««0 


SECTION IV. 

PRODUCTS OF THE FOOD-PREPARING INDUSTRIES ; BEVERAGES, ALCOHOLIC 
LIQUORS AND VINEGARS ; TOBACCO. 


16 

’ Canned or bottled BACON, 

Revenue . 

26 per cent, ad 


... 

• 


Ham and LaRD. 


valorem. 

i 



16 (1) 

Fish, canned 

Revenue, 

25 per cent, ad 





valorem. 




16(2) 

ISINGLASS, canned or 

Revenue 

25 per cent, ad 



... 

17 

1 bottled. 

Sugar excluding confeo- 

Protective . 

valorem. 

The rate at which 


*** 1 

^lareh Slstj. 


tionery. 


excise duty is for 
the time being 
leviable on su- 
gar, other than 
khandsar% or 



194:9. 

1 



palmyra sugar, 
produced in 

British India 







plus Rs. 6-12 
per cwt. 
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[SOH I] 


Item 

Name of article. 

Nature of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Duration 

No. 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Oolony, 

of protective 
rates of duty. 

17 (1) 

MOLASSES 

Revenue , 

31J per cent, ad 
valorem. 

... 1 

1 

... 

... 

17 (2) 

CONFEOTIONEBY. 

Revenue 

50 per cent, ad 
valorem. 

... 

... 

... 

17 (3) 

Sugar-candy . 

Revenue 

Rs. 10-8 per cwt . 

... 

... 

... 

18 

Cocoa and chocolate 
other than confectionery. 

Protective . 

25 per cent, ad 
valorem. 

... 

... 

March 31st, 
1950. 

19 

Biscuits, cakes, and 
farinaceous and patent 
foods, canned or bottled. 

Revenue , 

25 per cent, ad 
valorem. 




20 

20 (1) 

Vegetable product, 
pickles, chutnies, sauses, 

; ketchups and condi- 
ments, canned or bot- 
' tied. 

FRUIT juices, squashes, 
cordials and syrups— 

Revenue , 

25 per cent, ad 
valorem. 





{a) Manufactured in a 
British Colony. 

Protective . 

27 per cent, ad 
valorem. 

... 

-- 

December 

Slat, 1948. 


(h) Not manufactured in a 
British Colony. 

Protective . 

40 per cent, ad 
valorem. 

... 

... 

December 

31st, 1948. 

20 (2) 

20 (3) 

Vegetables, canned or 
bottled. 1 

Fruits, canned or bot - 
tied. 

Preferential 
Revenue. I 

30 per cent, ad 
valorem. 

! 

20 per cent. 
ad valorem. 



! (a) Manufactured in a 
British Colony. 

Protective . 

40 per cent, ad 
valorem. 


... 

December 

81st, 1948. 


, (6) Not manufacture(3 in a 
i British Colony. 

Protective . 

60 per cent, ad 
valorem. 


... 

1 December 

31st. 1948. 

20 (4) 

Jams, jellies and mar- 
malades, canned or 
bottled. 

Protective . 

80 per cent, ad 
valorem. 

... 

... 

1 December 

31st, 1948. 

21 

Canned or bottled , 
provisions not other- 
wise specified. i 

Revenue 

25 per cent, ad 
valorem. 

... 

j 

... 

21 [D 

1 PROVISIONS and OlL- ' 
MAN’S STORES AND 
Groceries, all sorts 
not otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 




21(2) 

All sorts of Food not 
otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 

... 

... 

... 

22 

All sorts of drink not 
otherwise specified, 

Revenue 

25 per cent, ad 
valorem. 

... 


... 

* 

22 (2) 

* * 

ALE, BEER, PORTER, 
CIDER and other FER- 
MENTED LIQUORS— 

♦ 



* 

if 


(a) In barrels or other 
containers containing 27 
0 ^ or more. 

Revenue , 

Fifteen annas per 
Imperial gallon. 

... 

... 

... 


(hy^n bottles containing 
less than 27 oz. but not 
less than 20 oz. 

Revenue 

Two annas and 
six pies per bot- 
tle. 


... 

... 


(c) In bottles containing 
less than 13 J oz. but not 
less than 10 oz. 

Revenue 

One anna and 
three pies per 
bottle. 



... 


(d) In bottles containing 
less than 6| oz, but not 
less than 5 oz. 

Revenue 

Seven and half 
pies per bottle. 


... 



(e) In other containers. 

1 

Revenue . 

Re. 1-4 per Im- 
1 perial gallon. 

• •• 

... 
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[THE INDIAN] TARIFF ACT, 1984 



Nature o! 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 
United 
Kingdom. i 


A British 
Colony. 


(Duration 
of protective 
rates of dutv, 


Wines, not containing 
more than 42 per cent, 
of proof spirit— . 

(u) Champagne and other Revenue 
sparkling wines. 

(5) Other sorts. . Revenue 


Rs. 13-2 per Im- 
perial gallon. 

, Rs. 7-8 per Im- 
perial gallon. 


Spirits (other than de- 
natured spirit — 

(a) Brandy, gin, whisky 
and other sorts of spirits 
not otherwise specified, 
including wines con- 
taining more than 42 
per cent, of proof spirit. 
(h) Liqueurs, cordials*, 
mixtures and other pre- 
parations containing 
spirit not otherwise spe- 
cified — 

(i) entered in such a 
manner as to indicate 
that the strength is 
not to be tested. 

(ii) not so entered. 


Revenue 


Revenue 


Revenue 


Provided that — 

(a) the duty on any 
article included in this 
item shall in no case 
be less than the duty 
which would be charged 
if the article were liable 
to a duty of 25 per 
cant., ad valorem ; 

(h) where the unit of 
assessment is the Im- 
perial gallon of the 
strength of London 
proof, the duty shall be 
increased or reduced 
in proportion as the 
strength is greater or 
less than London proof. 


Ea. 37-8 per Im- 
perial gallon of 
the strength of 
London proof. 


Rs. 50 per Im- 
perial gallon. 


Rs. 37-8 per Im- 
perial gallon of 
the strength of 
London proof. 


Spirits— 

(a) Bitters — 

(i) entered in such a 
manner as to indicate 
that the strength is 
not to be tested. 

(ii) not BO entered. 


Preferential 

revenue. 


Preferential 

revenue. 


Rs. 50 per Im- 
perial gallon. 


Rs. 37-8 per Im- 
perial gallon of 
the strength of 
London proof. 


Rs. 45 per 
Imperial 
gallon. 

Rs. 33-12 
per Im- 
perial gal- 
lon of the 
strength of 
London 
proof. 
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CSOH ll 


Item 

No. 





Preferential rate of duty 1 
if the article is the pro- | 
duce or manufacture of | 

Name of article, 

Nature of 
duty. 

Standard rate of i 
duty. 

The ' 

United 
Kingdom. | 

, j 

A British 
Colony. 

( 


22 (5) (h) Drugs and medicines 

(contd*) oontaining spirit — 

(i) entered in such a Preferential 
manner as to indicate revenue, 
that the strength is 

not to be tested. 

(ii) not so entered. Preferential 

revenue. 


{c) Perfumed spirits. } Revenue. 


(d)'RxLm Preferential 

revenue. 


Provided that — 

(a) on any article charge- 
able under this item 
with the lower rate of 
duty the duty levied 
shall in no ease be less 
than 20 per cent, ad 
valorerrii and on any 
article chargeable under 
this item with the 
higher rate of duty, the 
duty levied shall in no 
ease be less than 30 per 
cent, ad valorem; 

(h) where the unit of as- 
sessment is the Imperial 
gallon of the strength 
of London proof, the 
duty shall be increased 
or reduced in proportion 
as the strength is grea- 
ter or less than London 
proof. 

22 (6) Denatured Spirit , Revenue . 

22 (7) ViNEGrAE in casks » Revenue . 

23 Oilcakes * , . Revenue 

24 TOBACCO, manufactured, Revenue 

not otherwise specified. 

24 (1) Cigars , , Revenue , 


Es. 40 per Im- 

Es. 36 per 

Es. 36 per 

perial gallon. 

Imperial 

Imperial 


gallon. 

gallon. 

Es. 29 per Im- 

Es. 26 per 

Es. 26 per 

perial gallon of 

Imperial 

Imperial 

the strength of 

gallon of the 

gallon of 

London proof. 

strength of 

the stre- 

London 

ngth of 


proof. 

London 

Es. 60 per Im- 


proof, 

perial gallon or 
25 per cent ad 
valorem which 
ever is higher. 



Es. 37‘8 per Im- 

»•« 

Es. 33-12 

perial gallon of 


per Im- 

the strength of 


perial gal- 

London proof. 


lon of the 


strength 
of London 



proof. 

91 per cent, ad 



valorem. 



2Jper cent, ad 

.... 

... 

valorem. 



25 per cent, ad 



valorem. 



Es. 13 pec Ib. 

... 

... 

The rate at which 


... 

duty is for the 



time being levi- 



able on articles 
included in 

Item No. 87 of 




Duration 
of protective 
rates of dutjo 
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791 ? 


Name of article. 

Nature of 

1 

duty. 


Standard rate of 
duty, 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony, 


Duration 
1 of protective 
j rates of duty 


U ( 1 ) 

(contd.) 


ClCAKETTES 


Eevenue 


TOBACCO, unmanufactur- Preferential 
ed, revenue, 


this Schedule 
under this Act 
read with any 
other enactment 
m force plus 
Rs. 12-8 per lb. 

The rate at which 
duty is for the 
time being levi- 
able on articles 
included in 
Item No. 87 of 
this Schedule 
under this Act 
read with any 
other enactment 
in force plus 
Es. 31-4 per 
thousand or 
Rs. 12-8 per lb. 
whichever is 
higher. 

Rs. 7-8 per lb. . 


SECTION V. 
MINERAL PRODUCTS. 


25 China clay 

25 (1) Salt, excluding salt exe- Revenue 

empted under Item 
No. 25 (2). 


Salt imported into British 
India and issued, in 
accordance with rules 
made with the previous 
sanction of the Central 
Government, for use in 
any process of manufac- 
ture; also salt imported 
into the port of Calcutta 
and issued with the sanc- 
tion of the Central 
Government to manufac- 
turers of glazed stone- 
ware; also salt imported 
into any port in the Pro- 
vinces of Bengal and 
Bihar and Orissa and 
issued, in accordance 
with rules made with the 
previous sanction of the 
Central Government, for 
use in curing fish in 
those Provinces. 


Free 

The rate at which 
excise duty is 
for the time 
being leviable 
on salt manu- 
factured in the 
place where the 
import takes 
place. 

Free <> 


Bs. 7 per lb. 
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[ SCH 1 3 


Item 

! 

j Name ol aiticle, 

1 

Nature of 

Standard rate of 

1 Preferential rate of duty 

1 if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of duty 

No. 

duty. 

1 

1 

duty. 

The 

United 

Kingdom 

A Biitish 
Colony. 

25 (3) 

The following BUILDING 
and EnGINEEEING 

Materials namely, 
chalk, lime and clay. 

Revenue 

25 per cent, ad 
valorem. 


... 

1 

1 

25 (4) 

Cement not otherwise 
specified. 

Preferential 

revenue. 

30 per cent ad 
valorem. 

20 per cent. 
ad valorem. 

... 

i a, a 

25 (5) 

PORTLAND Cement ex- 
cluding white Portland 
cement. 

Revenue 

Rs. 13-12 per 
ton. 


... 

j aoa 

! 

25 (6) 

Stone prepared as for 
road metalling. 


Free , , 

... 

... 

i 

25 (7) 

Marble and Stone not 
otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 

... 


aoc 

26 

Metallic Ores, all sorts 
except ochres and other 
pigment ores. 


Free 


... 

a. a 

27 

Coal, Coke and patent 
FUEL. 

Revenue 

Ten annas per 
ton. 

..0 


* 

27 (1) 

Asphalt 

Preferential 

Revenue. 

25 per cent, ad 
valorem. 

... 

15 per rent. 
ad valorem, 


27 (2) 

PITCH and TAR , 

Revenue , 

25 per cent, ad 
valorem. 

..o 

... 

... 

27 (3) 

All sorts of MINERAL 
Oils not otherwise 
specified. 

Revenue . 

25 per cent, ad 
valorem. 



«*« 

27 (4) 

Kerosene ; also any 
mineral Oil other 
than kerosene and motor 
spirit which has its flash- 
ing point below one 
hundred degrees of 
Fahrenheit’s thermo- 
meter by Abel’s close test. 

Revenue 

1 

Three annas per 
Imperial gallon. 

\ 

1 

1 

i 



i 

27 (5) 

Mineral Oil, not in- 
cluded in Item No. 27 (4) 
or Item No. 27 (6) which 
is suitable for use as an 
illuminanfc in wick lamps. 

Revenue 

Three annas per 
Imperial gallon. 




27 (6) 

27 (7) 

MOTOR Spirit 

Mineral Oil — 

Revenue 

The rate at 
which excise 
duty is for the 
time being levi- 
able on motor 
spirit. 





{a) which has its flashing 
point at or above two 
hundred degrees of 
Fahrenheit’s thermo- 
meter, and is ordinarily 
used for the batching 
of Jute or other fibre ; 

Revenue 

Rs. 15- 10 per ton. 



0«0 


(b) which has its flash- 
ing point at or above 
one hundred and fifty 
degrees of Fahren- 
heit’s thermometer, is 
not suitable for use as 
an. illumiuant in wick 
lamps, and is such as 
is not ordinarily used 
except as fuel or for 
some sanitary or 
hygienic purposes. 

Revenue . 

12 J per cent, ad 
valorem. 
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Item 

Name of article^ 

NatUie of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Duration 

01 protective 
rates of duty. 

No, 

duty. 

duty. 

The ! A -D -r I 

United 

Kingdom. 

27 (8) 

Lubbioatikg Oil, that 
is, oil such as is not ordi- 
narily used for any other 
purpose than lubrication, 
excluding any mineral j 
oil which has its flashing 
point below two hundred 
degrees of the Fahrenheit 
thermometer by Abel’s 

1 close test. 

Eevsnue 

1 

1 

i 

1 

1 

Two annas and 
one pie per Im- 
^ penal gallon. 

! 

1 

1 

1 

... 

I 

1 

! 

t 


SECTION VI. 

CHEMICAL AND PHARMACEUTICAL PRODUCTS : COLOURS AND VARNISHES ; PEREUMERI ; 
SOAP ; CANDLES AND THE LIKE ; GLUES AND GELATINES ; EXPLOSIVES ; FEKTILISSES', 


28 

Chemicals, DEuasand 
Medicines, all sorts not 
otherwise specified. 

Preferential 

revenue. 

SO per cant, ad 
valorem. 

20 per cent. 
ad valorem. 

20 per cent. 
ad valorem. 

... 

28 (!) 

Bleaching paste and 
bleaching powder. 

... 

Free , 

... 

... 

a* a 

28 (2) 

Copperas, green {ferrous 
sulphate). 

Revenue 

2-J per cent, ad 
valoiem. 


... 

... 

28 (3) 

Sulphur 

... 

Free 

• • • 

! 

.. . 

28 (4) 

28 (5) 

Soda ash, including 
calcined natural soda 
and manufactured 

sesquicarbonates. 

Heavy Chemicals, the 
following, namely : — 

Preferential 

revenue, 

25 per cent, ad 
valorem. 


15 per cent. 
ad valoiem. 


28 (6) 

Magnesium chloride , 

The following CHEMI- 
CALS, namely : — 

Protective . 

Twelve annas 
per cwt. or 25 
per cent, ad 
ijaZorem, which- 
ever is higher. 


... 

] 

1 March 31st 

1 1949, 


faJAlum (ammonia 

alum, potash alum 
and soda alum), 

Revenue 

25 per cent, ad 
valorem or Re. 
1-6 per cwt., 
whichever is 
higher. 




28 (7) 

(h) Magnesium sulphate 
or hydrated magne- 
sium sulphate, 

Revenue , 

25 per cent, ad 
valorem or Re. 
1-4 per c^t., 
whichever is 
higher. 




The following CHEMI- 
CALS, namely, cadmium 
sulphide, cobalt oxide, 
liquid gold for glass- 
maMng, selenium and 
uranium oxide. 

Revenue 

25 per cent, ad 
valorem. 




28 (8) 

The following CHEMI- 
CALS, DRUGS and 
Medicines, namely, 
acetic, carbolic, citric, 
hydrochloric, nitric, 

oxalic, sulphuric, tartaric 
and other acids, an- 
hydrous ammonia, naph- 
thalene, potassium chlo- 
rate, potassium cyanide 
and other potassium 

Revenue . 

25 per cent, ad 
valorem, 


- 
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Nature of 
duty. 


28 (8) 

( contdj 


Name of article. 


compounds, bicarbonate 
of soda borax, sodium 
cyanide, sodium silicate, 
arsenic, calcium carbide, 
glycerine, lead magne- 
sium and zinc compounds 
not otherwise specified, 
aloes, asafoetida, cocaine, 
sarsaparilla and storax. 


28 (9) Saccharine (except in Revenue 
tablets) and such other 
substances as the Central 
Government may, by 
notification in the Official 
Gazette declare to be of 
a like nature or use to 
saccharine. 

28 (10) SACCHARINE TABLETS Revenue 


28 (11) ALKALOIDS OP OPIUM Revenue 
and their derivatives. 


28 (12) ALKALOIDS extracted 
from Cinchona Bark 
including Quinine and 
alkaloids derived from 
other sources which are 
chemically identical with 
alkaloids extracted from 
cinchona bark. 

28 (13) Anti-plague Serum . 

28 (14) Toilet Requisites Revenue 
not otherwise specified. 

28 (15) Calcium Chloride — 

(a) ot British manufac- Protective 
ture. 

(h) not of British manu- Protective 
facture : 

Provided that calcium 
chloride manufactured 
in a British Colony shall 
be deemed to be of British 
manufacture. 

28 (16) PHOSPHORIC ACID. Protective 


28 (17) Potassium BiCHRO- Protective 
mate. Sodium 

Bichromate and all 
Chrome compounds, 

28 (18) The following SODIUM 
compounds, namley : — 

(a) Sodium phosphates— 
fijof British manu- Protective 
facture 

(iij not of British Protective 
manufacture. 


Protective 


Standard rate of 
duty. 


Rg. 6 4 per lb. 


18| per cent, ad 
valorem or Rs. 
6-4 per pound 
of saccharine 
contents, which- 
ever is higher. 

Bs. 30 per seer of 
80 tolas or 18 J 
per cent, ad 
valorem which- 
ever is higher. 

Free , 


Free 

25 per cent, ad 
valorem. 

Rs. 3-4 per cwt, 

Rs. 4-14 per cwt. 


Protective Rs. 23 per cwt. 


SO per cent, ad 
valorem. 


Rs. 7-6 per cwt, 
Rs, 11 per cwt. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony. 


Duration 
of protective 
rates of duty 


March 31st, 
1949, 

March 31st, 
1949. 


March 31st, 
1949. 

March 31st, 
I 1949, 


March 31st, 
1949, 

March 31st, 
1949. 
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Item 

Name of art ele. 

Nature of 

Standard rate of 

Preferential raue of duty 
if the article is the pro- 
duce or manulaoture o! 

Duration 
of pcotectiva 
rates of duty. 

No. 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 

28 (18) 
(emtd.) 

(h) SodiQm sulphite and 
FOdium bisulphite — 
(i)ot British manu- 

Protective 

Rs, 8 per cwt. 



March Slsts 


lacture 

fiij not of British 

Protective 

Rs. 12 per o.vfc. 


... 

1950. 

March Slst^ 


mami^aoture. 
fcj Sodium thiosul- 

phate — 

of British manu- 

Protective 

Rs. 5 p3i cwfc. 



1950. 

Maioh Slat. 


facture 

(ii) not of British 

Protective 

Rs. 7-S per owt. 



1950* 

March Slat, 

29 

manuSaclure *. 

Provided that the articles 
dutiable under this Item 
manufactured in a 
British Colony shall be 
deemed to b3 of British 
manufacture. 

OiNEMATOaEAPH FiBMB, 

Revenue 

Three pies pei 


' 

... 

1950, 

29 (1) 

not exposed. 

OlKBMATOGE E FILMS , 

Revenue 

linear foot. 

Four annas per 




ao 

exposed. 

PAINTS, CoCjOUES and 

Preferential 

iineir foot. 

30 pec cent ad 

20 pec cent. 



30 (1} 

TAINTESa’ MATEKIALS 
all sorts, not otherwise 
specified, including 

paints, solutions and 
compositions containing 
dangerous petroleum 

within the meaning of 
the Indian Petroleum 

^ Act, 1899. 

: DYES derived from coal- 

revenue. 

i 

Revetma 

valorem, 

10 per cent, ad 

ad valorem. 



30 (2) 

tar, and coal-tar deriva- 
^ tivea, u^ed in any dyeing 
process. 

PAINTS, COIiOUES and 
PAINTERS’ MATERIALS, 
the following, namsiy: — 
(a) Bed lead, genuine 

1 

j 

Preferential 

valorem. 

SO per cent, ad 

1 

20 per cent. 


i 


dry, geuulne moist and 
reduced moist. 

(b) White lead, genuine 

revenue. 

Preferential 

valorem or Rs. 
4-12 per cwt., 
whichever is 

higher. 

80 per cent* ad 

ad valorem. 

20 per cent. 




dry. 

(c) 2Sinc white, genuine 

revenue. 

Preferential 

valorem or 

Rs. 5-12 per^ 
cwt , whichever 
is higher. 

30 per cent, ad 

ad valo- 
rem. 

20 per cent. 

I 



dry. 

1 (d) Paints, other sorts, 

' coloured, moist — 

1 (i) in packing of 1 ib. 

revenue. 

Preferential 

valoremorB^. 6 
per cwt., which- 
ever is higher. 

30 per cent, ad 

ad valo- 
rem 

20 psr cent. 




or over. 

revenue. 

valorem or 

Ea. 8-8 per cwt., 
whichever is 
higher. 

ad valo- 
rem. 




991 & 899 A. M. 



im 
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[SUH, I] 


^(sme of brliJe 


Nature of 
<1ufy 


m m . 

(smid,) 


(li) In pacJkm^j^ J J ib. Prefeieiit^al 
and o?er bot less than | revenue. 

3 IK 


(lii) In packing oi J Id, 
and ovei* hut less than I 

41 b. 


(iv) in packing cl j6B<3, 
than I Ibn 


Preferential 

revenue. 


Profsreniiai 
revenue. • 


BO (8) PAINTH, €OLOrJB3 ^ud 
PAINTERS’ mate- 
rials, the folio wins?, 
namely:— j 

(a) Red lead, reduced I Revenue 
dry i 


ib) White joadl, genOiHe I Revenue 

moist and rcdueed dry | 
or moisL 


j (cj ^lUG wiiJi 6 , jenulne I Revenue 

moist. 


(d) Zino white, reduced Revenue 
*^dry or moist 


The foUowing PAINTS. Revenue 
COLOUES and PAINT- 
ERS^ MATERIALS, 
namely, bary tes, turpen- 
tine, turpenUne substi- 
tute, and vamifih not 
] (containing dangerous 
4 petroleum within the 
’ meaning of the Indian 
Petroleum Act, 1898. 


btandaid rate of 
duty. 


30 per cent ad 
volortfii or 
Rs. 11“ 4 per 
owt., wbkhe\er 
is higher, 

30 per cent ad 
valorein or 
Bs. 17 perewt., 
whichever is 
higher, 

30 per cent, ad 
valorem or 
Rg. 24 per cwt., 
whichever is 
higher. 


Preferential rate of duty 
if the article is the pro- 
duce or manufaetcre of 


25 per cent, ad 
valorem or 
Rs, 4-12 per 
cwt., whichever 
is higher. 

25 per cent, ad 
valorem or 
Rs. 5-12 per 
cwt , whichever 
is higher. 

25 per cenc. ad 
valorem or Rs. 6 
per cwt, which- 
ever is higher. 

26 per cent, ad 
valorem or 
Bs. 4-4 per cwt., 
whichever ia 
higher. 

26 per cent ad 
valorem 


The 

United 

Kingdom. 

20 per cent, 
ad valo- 
rem. 


20 per cent. 
ad valo- 


A British 
Colony, 


Buratiun 
of protective 
rates of duty 


20 per cent. 
ad valO‘ 


30 ( 5 ) P^ao and OEA- P,eferent.al 30 par ceBt. ad | 

revenue. vahrm. 


30 ( 6 ) PainteBS- INK . . Bavenue 
30 ( 7 ) Lead pencils . , Bavenue 


10 per cent, ad 
valorem, 

25 per cent, ad 
valorem or one 
anna per dozen, 
whichever is 
higher. 


[ 20 per cent. 
I ad valo- 


[TEE KDIASl TAHIFF AOT, 1934 


Xame of aitiele. | 


80 {8} Slate PE^^CILS » . • Bevenue . 

80 (9) AbBASIVD papers and j 

roUsj coils, discs, belts, i 
shapes, and tapes, made 
of abrasive paper, 'when | 

Imported as stores apart 
from machinery — 

(a) of Brit'sh manufac- ProteLCive . 
ture. 

not of British mann* Protective . 
facture. 

SO CIO) Eaiery CLOTH and abra- Protective . 
sive rolls, coils, discs, 
belts, shapes and tapes, 
made of emery cloth or 
a combination of emery 
cloth and paper, when 
imported as stores apart 
from machinery. 

81 Natural essential Bevenue. . 

Oils, ail sorts not other- 
wise specified. 

82 (i) The following NATURAL Preferential 

Essential Oils, revenue, 
namely, eitronella, cin- 
namon, and cinnamon 
leaf. 

31 (9) The following NATURAL Revenue 

Essantial Oils, 

namely, almond, berga- 
mot, gajupatti, camphor, 
doves, eucalyptus, laven- 
der, lemon, otto rose and 
peppermint. 

31 (3) ESSENTIAL OILS, syn- Revenue . 

thetic. 

81 (4) Camphor . . . Bevenue 

31 (5) Perfumery not other- Bevenue . 

wise specified. 

32 Soap not otherwise speei- Revenue 

fied. 

32 (1) Soap, toilet . , Bevenue 


32 (2) Soap, Household and 

LAUNDRY— 

(a) in plain bars of not Bevenue 
leas than one pound in 

weight. 

(b) other sorts . , Revenue 

32 (3) Polishes and compost- I Revenue 

tions. 

32 (4) Candles . . . Bevenue 

33 Glue, not otherwise spe- Revenue 

cified. 

33 (1) Glue, clarified, liquid . Revenue 


Standard i‘a!:6 of 
duty, 


I 25 per cent 
'oalor- m. 


24 per cent 
valorem. 

36 per cent. 

valorem. 

30 pec cent. 
valorem. 


i 25 per cent. 

; valorem. 

I 30 per cent. 
valorem. 


, 25 per cent, 
i valorem. 


25 per cent, ad 
valorem. 

50 per cent, ad 
valorem. 

25 per cent, ad 
valorem. 

25 per cent, ad 
valorem. 

25 per cent, ad 
valorem or 
Rs. 20 per owt., 
whichever is 
higher. 


Rs. 4 per cwt. 


Bs. 6-8 per cwt. 

25 per cent, ad 
valorem. 

25 per cent, ad 
valorem. 

80 per cent, ad 
valorem. 

10 per cent, ad 


Preferential rate oi d'aiy 
if the article is the pro- 
duce or manufaoture ol 


The 

United 

Kingdom. 


A British 
Colony. 


Duration 
o! protecMve 
rates of duty* 


March Bis*, 
1949 , : 

March Slst, 

1949. 

March Slst, 

1949. 


20 per cent. 

I ad valo- 
rem. 
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Item 

No. 

Name of a i tide 

Nature of 
duty. 

Standard rate of 
duty. 

1 

1 

U 

GuShPOWBEB for can- 
nons, rides, guns, pistols 
and sporting purposes, 

Revenue 

50 per cent, ad 
mlarem. 

34 (1) 

EXPLOSIVES namely, 

blasting gunpowder, 

blasting gelatine, blast- 
ing dynamite, blasting 
roburite, blasting tonite, 
and all other sorts, in 
eluding detonators and 
dastkig fuee. 

Revenue 

25 per cent, ad 
valorem. 

84 (2) 

FIRBWOKKS specially 

•prepared as danger or 
distress lights for the 
use of ships. 

Revenue 

25 per cent, ad 
valorem. 

34 ( 3 ) 1 

Fireworks, not other* 

Revenue 

50 per cent ad 

.34 (4) 

wise specified. 

MATCHES, undipped 

splints and veneers— 

(a) Matches— 


valoreffi. 


(1) In boxes or booklets 
containing on an ave- 
rage not more than AO 
matches. 

Protective . 

The rate at which 
excise duty is 
for the time 
being leviable 
on such matobes 
manufactured 

In British India 
plus ten annas 
per gross of 
boxes of book- 
lets. 


1 (2) In boxes or booklets 

containing on an ave- 
rage more than 40 but 
not more than 60 
matches. 

Protective . i 

The rate at which 
excise duty is 
lor the time 
being leviable 
on such mat- 
ches manufac- 
tured in British 
India plus fif- 
teen annas per 
gross of boxes 

1 or booklets. 


(3) In boxes or booklets 
containing on an ave- 
rage more than 60 but 
not more than 80 
matches. 

Protective . 

j 

t The rate at which 
excise duty is 
for the time 
being leviable 
on such mat- 
ches manufac- 
tured in British 
India plus 
Ee. 1-4 per gross 
of boxes or book- 
lets. 


(4) AU other matches. 

Protective . 

The rate at which 
excise duty is 
for the time 
being leviable 
on such mat- 
ches manufac- 
tured in British 
India plus one 
pie for every 48 
* matches or fra- 
ction thereof. 


Preferential rate pf doty 
if the article is the pro* 
duoe or manufacture of 


The 

United 

Kingdom^ 


A British 
Colony. 


Duration 
of pcotectiTO 
rates of duty 



I 

I 
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Name of art’ols 


Nature of 
duty. 


Standard rata of 
duty, 


Preferential rate of duty 
if the art cla is the pio- 
doce or manufacture of 


The 

United 

Kingdom. 


A Biitish 
Colony. 


Duration 
of protective 
rates of duty* 


S4 (4) f6j Undipped splints ; Frottetive . { Five annas and 
(§ontd,) such as are ordinarily / | seven and a 

used for match-making, ) j half pies ] er lb. 

fej Veneers such as are Fro-factive . Seven annas and 
ordinarily used for t six pies per lb. 

making boxes, inolad- | 

ing boxes and parts of j I i 

boxes made of such ^ 

veneers I, I 

8^ Manures, all sores, in- ... Free .{ 

eluding animal bones ^ j 

and the following chemi- ' 

cal manures : — Basie j | 

slag, nitrate of ammonia, 1 | 

nitrate of soda, muriate 

of potash, sulphate of I | 

ammonia, sulphate of \ 

potash, kainit salts, carbo ^ 

lime, urea, nitrate of j I 

lime, oaioium oyana- I ! 

mide, ammonium phos- | 

phates, mineral phos- S 

pbates and mineral 

super-pho-iphates. 1 I 

SECTION VII. 

HIDES, SKINS, LEATHER, FUR SKINS, AND MANUFACTURES OF THESE MATERIALS. 


d3 

HIDES and SKINS not ! 
otherwise specified. 

Revenue 

25 per cent ad 
valorem* 

S6 11) 

Hides and Skins, raw i 

or SALTED. 

... 

Free . 

311 (2; 

Skins {other than FUR 
SKINS), TANNED Or 
DRESSED, and un- 

wrought leather 

Revenue 

25 per cent, ad 
valorem* j 

1 

m 

The foilowirg LEATHER 
MANUFACTURES, name- 
ly, saddlery, harness, 
trunks and bags. 

Revenue 

j 

25 per cent, ad 
valorem* ' 

(1) 

Leather cloth includ- 
ing artificial leather# 
and other manufactures 
of leather not otherwise 
specified. 

Revenue , 

» 

25 per cent ad 
valorem. 

m 

Fur SKINS DRESSED . 

Revenue 

25 per cent, ad 
valorem. 


SECTION VIII. 

RUBBER AND ARTICLES MADE OF RUBBER. 


Rubber, raw . , . 

««• 

Free . . 

««* 


Rubber tyres and 

Revenue 

25 per cent, ad 

... , 


TUBBS and other manu- 
factures of rubber, not 
otherwise specified, ex- 
cluding apparel and 
boots and shoes. 


valorem. 


[ 

1 
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Item 1 
No. f 


Nature of 

Standard rate 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Name of article, 

duty. 

of duty. 

The 

United 

Kingdom. 

A British 
Colony. 


Duration 
ol profieofiiyo 
ratQB of doty. 


SECTION IX. 

WOOD A.tsD CORK AND WARES OF THESE MATERIALS; GOODS MADE OF PLAITING 

MATERIALS. 


0 

WOOD and TIMBER, all 

Revenue 

26 per cent, ad 

... 

... 

.. . 

40 (1) 

sorts, not otherwise 
specified, including all 
sorts of ornamental 
wood. 

Firewood 

Revenue ... 

valorem. 

2| per cent, ad 




40(2) 

Furniture and cabi- 

Revenue ... 

valorem, 

25 per cent, ad 

... 

• • » 


40(3) 

NETWARE, not other- 
wise specified, excluding 
mouldings. 

Tea chests and parts 

Revenue ... 

valorem 

25 per cent, ad 




41 

and fittings thereof. 

CORK MANUFACTURES 

Revenue ... 

valorem. 

25 per cent, ad 


... I 


42 

not otherwise specified. 
FURNITURE OF WICK- 

Revenue ... 

valorem, 

25 per cent, ad 


s 


43 

ER WORK or bamboo, 

P 

WOOD PULP 

SEC 

APER AND 

Revenue ... 

valor e^n. 

2TION X. 

ITS APPLIOATI 

18 per cent, ad 

•ONS, 


I 

44 

PAPER, all sorts, not 

Revenue ... 

valorem. 

80 per cent, ad 




* 

otherwise specified. 

• ♦ * 

* 

valorem, 

« <«> 

* 

* 

! - 

44(4) 

PASTE BOARD, MILL- 

Revenue ... 

25 per cent, ad 

1 

... 

! ... 

44(6) 

BOARD, CARDBOARD 
AND STRAWBOARD, all 
sorts. 

Trade catalogues 

Free 

valorem. 



I 

f 

44(6) 

and ADVERTISING CIR- 
CULARS, imported by 
packet, book or parcel 
post 

Paper money 

Free 


- 


I 

i 

I 

I 

«( 7 ) 

NBWSPA!E‘BRS old, in 

Revenue ... 

25 per cent, ad 

• • » 


I 

45 

bales and bags, “ 

Articles made of PAPER 

Revenue ... 

valorem. 

25 per cent, ad 



I «»« 

I 

«( 1 ) 

and PAPER MACHE ; 
STATIONERY inclading 
drawing and copy books, 
labels, advertising circu- 
lars, sheet or card al- 
manacs and calendars, 
Christmas, Easter and 
other cards, including 
cards in booklet forms ; 
including aho waste 
paper. 

BOOKS PRINTED in- 
cluding covers for print- 
ed books, maps, charts 
and plans, proofs, music 
manuscripts, and illus- 
trations specially made 
for binding in books. 

Free 

valorem. 

« 


i 

i 

I 

I 

i 
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Item 

Name of aiticle. 

Nature of 

' 

Standard rate of 

■ Prei’erentiai rate duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of duty, 

No. 

duty. 

duty 

The ' 

United > 
Kingdom. 

A Britfsli 
Colony 

45 (2) 

PRINTS, ENGRAVINGS 
and PICTURES (includ- 
ing photographs and 
picture post-exrds) on 
paper or cardboard. 

1 Revenue ... 

1 60 per cent ad 
j valorem. 


f 


SECTION XI. 

TEXTILE MATERIALS AND TEXTILE GOODr>. 


46 

Silk, raw (excluding 1 
silk waste and noils), | 
and silk cocoons. 

Protective . . . ' 

1 

25 per cent, ad j 
valorem plus 14, 
annas per lb. | 

... 1 

- j 

March Slelr 
1949. 

46 (1) 

SILK, WASTE and NOILS 

Protective ... 

1 

25 per cent, ad 
valorem. i 

i 


March Slat, 
1949. 

46(2) 

Wool, raw, and wool- 
tops. 

1 

Free 

j 

1 


... 

46 (3) 
46 (4 

COTTON, RAW 

Textile materials, 
the following : — 

Revenue ... 

1 

Two annas per lb. 



... 


Raw flax, henoip, jute 
and all other unmanu- 
factured textile materials 
not otherwise specified. 

Revenue ... j 

Raw hemp — 182 
per cent, ad 
valorem ; all 
others— 25 per 
cent ad valm-m. 

1 

1 

1 

i 

[ 



46 (5) 

Sisal and aloe fibre 

Preferential 

revenue. 

30 per cent, ad 
valorem* 

... ! 

20 per cent. 
ad valorem. 


47 

Silk yarn including 
thrown silk warps and 
yarn spun from silk 
waste or noils, but ex- 
cluding sewing thread. 

Protective ... 

25 per cent, ad 
valorem plus 14 
annas per lb. 

i 

1 

j 


March Slsfc, 
1949, 

47(1) 

SILK Sewing thread. 

Protective ... 

25 per cent, ad 
valorem. 

1 

... 

March 3 hit, 
1949. 

47 (2) 

ARTIFICIAL SILK YARN 
and THREAD. 

Revenue, 

25 per cent ad 
valorem or 5 
annas per lb., 
whichever is 
higher. 

i 



47(3) 

' Woollen yarn not 
! otherwise specified. 

Reyenue. 

25 per cent, ad 
valorem. 

... 

... 

; 

47(4) 

47 (3) 

' Woollen yarn for wea- 
ving and knitting wool. 
COTTON thread Other 

Revenue. 

25 per cenr. ad\ 
valorem. 

! 

-*■ 

i 

. 

47 (6) 

than sewing or darning 
thread. 

1 Cotton twist and 
YARN, and cotton sewing 
! or darning thread— 

' [a] of counts above 50’s— 

1 Revenue. 

25 per cent, ad 
valorem. 

t 

1 

f 



j (i) of British manufac- 
, ture. 

Revenue. 

6 per cent, ad 
valorem. 

... 

1 .. 

... 


1 (li) not of British manu- 
facture. 

(6) of counts 60’s and 
below— 

Revenue, 

6J per cent, ad 
valor etn. 

! 




(i) of British manufac- 
ture. 

Revenue. 

5 per cent ad 
valorem or li 
annas per lb., 
whichever is 

higher. 

! 




(ii) not of British manu- 
facture. 

Bevenue. 

6i per cent, ad 
valorem or 1-J 
annas per Ib., 
whichever !a 
higher. 
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Item ' 

Name of 

i 

Nature oi 

j 

Standard rate of 

Preferential rate of duty 
[ if the article is the pro- 
duce or manufacture of 

Duratton 

No. 

derty. 

duty. 

The j 

United A British 

Kirgdom, 1 Colony. | 

of protective 
rates of duty. 


47 17) 
47 (S) 

48 


48 ( 1 ) 


48 \1i) 


is ( 3 ) 


Twist a ad yabn oi 
FLAX or JUTE. 

Yarn {oscHiding cotton I 
jam) such as is ordi-| 
narily used for fhe. 
msnufactore of beitingj 
for macliinory, 

Fabbics not otberwisej 
specified, containing 
more than 90 per cent, oi 
silk, mcloding snch fab-j 
res embroidered with! 
artificial silk-^ 

(^j) PonaeG 


Kevenue. 

Eevenue. 


(h) not of British 
factors. 


Woollen fabrics, not 
otherwise specified, con- 
taining more than 90 per 
cent, ol wool, excluding 
felt and fabrics made of 
shoddy or waste wool. 
COTTON FABRICS notj 
otherwise specified, con- 
taining more than 90 per| 
cent, of cotton — 

(a) Grey pieeegoods (ex- 
eluding bordered grey 
ehadars, dhoties, saris| 
and scarves)— 

(i) of British manufac* 
tore. 


(ii) not oi British manu-j 
facture. 


(5) Printed piece goods] 
and printed fabrics. 

(i) of British manufac- 
inre. 


Revenue, 


Revenue. 


Revenue, 


25 per cent, ad\ 
valorem. i 

6 J per cent ad\ 
mloimi. 1 


\ 


Proteetivo. 


(b) Fulji, Boseki and cor- Protective, 
ded (excluding white] 
cord). 

[c) Other sorts ,..j Protective, 


Fabrics, not otherwise] 
specified, containing] 
more than 90 per cent 
of artificial silk- 

la] of British manufac“| Protective, 
turo. 


Protective, 


Revenue. 


50 per cent, arli 
valorem plus] 
Re. 1 per Jb. I 
50 per cent, ad 
valorem plus 
Re. 1-8 per lb. j 
60 per cent ad\ 
valorem plus] 
Bs. 2 per lb. 


I 


80 per cent, ad 
valorem or 2 ^ 
annas per squ- 
are yard, which- 
ever is higher. 
50 per cent, ad\ 
valorem or 4] 
annas per squ- 
are yard, which-| 
ever is higher. 
25 per cent, ad 
valorem or] 

* Re. 1-2 per lb., 
whichever is| 

higher. 


15 per cent. 
volorem or 4551 
annas per Ib.J 
whichever 
higher. 

50 per cent, ad 
valorem or 5J 
annas per lb. 
whichever * 
higher. 


is 


17| per cent, ad 
valor fm j 


March disc,. 
1949« 

March 31st, 
1949, 

March 3 1st 
1949. 


March 3ist, 
1949. 


March Ela« 
1949, 
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Item j 

Fo. Nf»me of article. 


Naiare oi 
duty. 


T 


! 

! 

Si-andard rate of 
duty. 


Preferential rate o! duty 
. if the article is the pro* 
dace or marsufaetore ol 


The 

United 

Kingdom. 


A British 
Colony, 


j Duration 
of protect! V© 
rates ol duty. 


48 (3) 
( oontd.) 


48 (4) 


(ii) not of British manu- 
facture. 

(c) Cotton pieeegoods and 
fabrics not otherwise 
specified— 

(i) of British manufac- 
ture. 

(ii) not of British manu- 
facture. 


Revenue. 


Revenue. 

Revenue. 


FABRICS not otherwise 
spec' fied , containing 

more than 10 per cent, 
and not more than 90 
per cent, silh— 

(a) containing more than 
50 per cent, of silk or 
artificial silk or of both, 
fbjcontaining not more than 
60 per cent, of silk or arti- 
ficial silk or of both— 

(i) Containing more than 10 
per cent, of artificial silk. 


Protective. 


Protective, 


50 per cent, ad- 
vahrepi. 


15 per cent, ad 
mloreiu 

50 per cent, ad 
’caloreu, 

i 


50 pei cent ad' 
mjGrem ylus\ 
Rs. 2 per lb | 


j 

50 per cent, ad' 
mlorem or Re. l-f 
8 per lb., which- 1 
ever is higher, j 


1 


March 31st ^ 
1949. 


March 3 1st, 
j 1949. 


(ii) containing no artificial 
silk not more than 10 per 
cent, artificial silk. 


ProteciiTo. 


I 

50 per cent. ad\ 
valorem. 


March BUi , 
1949. 


48 (5) 


FABRICS, not otherwise 
' specified containing not 
more than 10 per cent, 
silk but more than 10 per 
cent, and not more than 90 
per cent, artificial silk — * 

(a) containing 60 per cent, 
or more cotton— 

(!) of British manufacture. Protective. 


30 per cent, ad 
Dalorein or 2 an 
nas per square 
yard, whicheverj 
is higher, | 


(ii) not of Briush manufae* 
tore. 


Protective, 


(h) containing no cotton or 
containing less than 50 
per cent, cotton— 

(i) of British manufacture. 


Protective, 


50 pec cent. ad\ 
valorem or 3j| 
annas per square' 
yard, whichever i 
is higher, ^ 

I 

30 per cent, ad 
valorem or 2^ 
annas per square 
yard, whichever/ 
is higher. 


(Ii) not o! British manufac- 
ture. 


Protective. 


50 per cent, ad 
valorem or 4 
annas per square 
yard, whichever 
is higher, 


I 


March 3 let. 
1949 , 


March 3lst, 
1949, 


March 3 let, 
1949, 


March* Slst* 
1949. 
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Preferential rate oi duty ! 




1 

if the article ia the pro^ \ 

Item 

No. 

Name of aiticle 

1 Nature of 
j duty 

Standard rate of 
dutv 

duce or manufacture of I 

A British 


j 

1 

1 

i 


48(6) 

FABBICS, not otherwise 
specified, containing not 

f 

Bevenue. 

25 per cant, ad 
valor 0 ^ . j 

) 


Duratioii 

of protoGfclve 
mtes ©! dnty, 


more than 10 per cent.^ 
silk or 10 pel cent, artifi-, 
cial silk, but containing 
more tlian 10 percent, but! 
not more than 90 per cent.* 
wool. I 

48 (7) FABBICS, not otberwlsej 
specified, containing not 
more than 10 per cent, silk 
or 10 per cent, artificial! 
silk or 10 per cent. wool,i 
but containing more than 
50 per cent, cotton and not 
! more than 90 per cent. 

I cotton— 

'foj of British manufacture. ] 

(b) not of British manufac- 
ture. 

48 (S) FabBICS, not otherwise 
specified, containing not 
more than 10 per cent, 
silk or 10 per cent, artificial 
silk or 10 per cent, wool 
or 50 per cent cotton 

48 (9) The following COTTON 
FabKios, namely, Sateens 
including Italians of Sa- 
teen weave, velvets and 
velveteens and embroidered 
all-overs — 

(a) Printed fabrics. 

(i) of British manufacture. 

(ii) not of British manufac- 
ture. 

(bj Other fabrics. 

(i) of British manufacture, 

(ii) not of British manufac- 
ture. 

48 (10) Pabeics containing gold 
or silver thread, ‘ 

i 

49, Textile manufac- 
tures, the following arti- 
cles when made wholly or 
mainly of any of the fab 
rics specified in— 

(a) Item No. 48, 48 (I), 48 
(4), 48 (5), 48 (7) or 48 
( 10 ) ; 


Protective. 25 per cent 
valor e7n. 

Protective. 50 per cent, 
valorem, 

Bevenue. 25 per cent. 

valorem. 


Bevenue. 

Bevenue. 

Bevenue. 

Bevenue, 


Protective. 


Protective. 


(b) Item No, 48 (3) or 48 Bevenue. 
(9) : — 

Bed sheets. 

Bed spreads. 

Bolster cases. 

I Counterpanes. 

Olothea. table. 


17 J per cent, ad] 
valorem, | 

35 per cent, ad 
valorem, 

15 per cent, ad 
valorem, 

35 per cent, ad 
valorem, 

50 per cent, ad 
valorem. 


The ad valorem 
rates of duty ap 
pUcable to the 
fabric of which 
the article is 
wholly or mainly 
made. 

The ad valorem 
rates of duty ap- 
plicable to the 
fabric of which 
the article is 
wholly or mainly 
made. 


MarcL Slss, 
1949. 

March Slst, 
1949 


March 31st, 
1949 


The duration 
I applicable to 
the fabric of 
j which the ar-’ 
jtiola is wholly 
|Or mainly 
made. 
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item 

A 

Hs^me of aiticle. 

Nature of 

Standard rate of 

Preferential rate of duty ! 
if the article is the pro- 
dues or manufacture ol 

Duration 

No. 


duty. 

duty 

The 

United 

Kingdom. 

A British 
Colony. 

i 

of protectiYs 
rates ol duty 

1 

49 

'nontdj 

1 

1 

i 

49(1) 

€£oi,liSj iaj. 

Covers, bed 

Covers, talle. 

Dosfeers. 

Gkss-oloths, 

Haadkerohiefs. 

Napkins, 

Pillow oases. 

Fiilow slips. 

Scarves 

Shirts. 

Shawls. 

Sacks (cotton). 

Towels. 

Umbrella coverings. 

Fbnts being hona fide 
remnants oJ piecegoods 
or other fabrics — 



25 per cent. 
ad valo- 
rem. 

I 



( a) of materials liable to 
duty under Item 48 
(3)j not exceeding 4 
yards in length. 

Preferential 

revenue. 

35 per cent, ad 
•oalorem. 

... 



fb) of materials liable to 
duty under Item 48, 48 
(1|, 48 (4) or 48 (5), not 
©xceeding 2J yards in 
length. 

Preferential 

revenue. 

35 per cent, ad 
valorem. 

25 per cent. 
ad valO‘ 
rem. 


«•# 


(c) of other materials, 
not exceeding 4 yards 
i in length. 

Preferential 

revenue. 

35 per cent, ad 
valorem. 

25 per cent. 
ad valo’ 
rem. 



48(2) j 

: Eibbons 

Revenue. 

50 percent, ad 
valorem. 

... 

... 


49(3) i 

1 Blankets and bugs 

(other than floor ruga), 

1 excluding blankets and 
rugs made wholly^ or 
mainly from artificial silk 

Revenue. 

1 

25 per cent, ad 
valorem,, 

t , 

i 

25 per cent. 
ad valo- 
rem. 

1 

I 


... 

49 (4) 

49 (S) 

Woollen cabpets, 

FLOOR BUGS, SHAWLS 
and other manufactures 
oC wool, not otherwise 
specified, including felt. 

Cotton braids or 

CORDS, the following, 
namely:— 

Preferential , 
revenue. ' 

35 per cent, ad 
valorem. 




Ghoonsis and Muktakesis. 

Revenue. 

6J annas per ib. 

1 

... 


50 

Jute manufactures 

1 not otherwise specified. 

Revenue. 

25 per cent, ad 
valorem. 

1 ^ 

1 

... 

••• 

30(1) 

Second hand or used 
GUNNY BAGS or cloth 
made of jute. 

1 

Free . . • 

* 



... 

30(3} 

Hemp Manufactures. ' Revenue. 

26 per cent, ad 
valorem* 

•* . 


• •• 

50(3) 

COTTON HAIR, and 
OANVAS PLY BELTING 
for machinery. 

Revenue. 

6§ per cent, ad 
valorem. 



... 

30 ( 4 ) 

HOPES, COTTON . 


Free . . . 

... 


..4 

30 ( 5 ) 

Oil cloth and FLOOR 
CLOTH, 

Revenue. 

25 per cent, ad 
valorem. 

... 




TABIFF act, 1934 
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[THE 


Item 

m. 


Karate of artiJ® 


Kature of 
duty. 


Standard late of 
duty 


Pieferential rate of duty 
if the art’clo is tbe pro- 
duce or manufacture of 


Tb© 

United 

Kingdom. 


A Britifcb 
Colony. 


Duration 
of protective 
rates of dutjc 


^@(6) 

50 { 1 } 

50(8) 

51 

51 (1) 

51 (2) 


cordage, hope and 
TWINE of vegetable fibre 
other than Jute and cct- 
ton, not otherwise speci- 
fied. „ . 

MATS and mattings, not 

otherwise specified. 

COIB FIBRE, COIB yARN 
and corn MATS and 
malting. 

Socks and stockings 
made wholly or mainly 
from silk orartificial suk. 
WOOLLEN HOSIERY and 
woollen knitted apparel, 
that is to say, all hosiery 
and knitted apparel con- 
taining not less than 
15 per cent, of wool by 
weight. 

COTTON KNITTED AP- 
PAREL, including apparel 
made of cotton interlock- 
ing material, ^ cotton 
under vests, knitted or 
woven, and cotton socks j 
and stockings— I 

fuj of a weight not ex- 
ceeding 4 lbs per dozen. 


(h) of a weight exceed- 
ing 4 lbs. per dozen. 


Kevenue 


Bevenuej 

Preferential 

revenue. 

Revenue. 


25 per cent, ad 
valor e'fn. 


Revenue. 


25 per cent. 
valorem, 

30 per cent. 
valorem, 

50 per cent. 
valorem. 


ad 

ad 


ad 


25 per cent, ad 
valorem or 
1 Re. 1-2 per lb, 
I whichever is 
higher. 


51 (8) 


52 


52(1) 


Cotton 

fabric. 


knitted 


Revenue. 


Revenue. 


Revenue. 




Apparel, hosiery, 
haberdashery, mil- 
linery and DRAPERY, 
not otherwise specified. 

Silk or artificial 
SILK GOODS used or'ro- 
qmred for medical pur- 
poses, namely silk or 
artificial silk ligatures ; 
elastic silk or artificial 
silk hosiery, el bow pieces, 
thigh pieces, knee caps, 
leggings, sock«, anklets 
stockings. ^ suspensory 
bandages, silk or artifi- 
cial silk abdominal 
belts, silk or artificial 
silk web catheter tubes, 
and oiled silk or artifi- 
cial silk. 


Revenue. 


Revenue. 


25 per cent, ad 
valorem or 12 
annas per lb., 
whichever is 
higher. 

25 per cent, ad 
valorem or 10 
annas per lb., 
whichever is 
higher. 

50 per cent, ad 
valorem or 12 
annas per lb., 
whichever is 
higher. 

25 per cent, ad 
valorem. 


25 per cent, ad 
valorem. 


20 per cent, j 
ad valO’ i 
rem. 
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I 

i 

%Um 

I 

1 

j 

! 

1 

Nature of 

Standard rate of 

Preferential rate o! duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of proteclive 
rates of doty 

Ho. 1 

duty 

duty. 

The United 
Kingdom. 

A British 
Colony. 

f 

m(2) j 

UnifoBmS and Accoutre- 
ments appertaining i 

thereto Imported by a j 
public servant for his 
personal use 

... 

^Free , 

1 

1 

1 

1 

... 1 

! 

1 

... 

52 (3) j 

Insignia and Badges 
oi official British and 
Foreign Orders. 

... 

Free . . 

1 

1 


SS i 

1 

, . 1 

Textile manufac- 
TUKES, not otherwise i 
specified. | 

Be venue ... 

25 pel cent, ad ^ 
valorevt. 

! 

1 

f 

... 


53(1) 1 

1 

Bags and other paper 1 
making materials exclud- 
ing wo^ pulp. 

... Free ... | 

SECTION XII. 

... 1 

) 




FOOTWEAB, HATS, UMBRELLAS AND PARASOLS; 

; ARTICLES 

OF FASHION. 

54 1 

1 

1 

1 

BOOTS and SHOES 

Revenue ... 

25 per cent, ad 
valorem or 6 
annas per pair, 
whichever is 
higher. 

1 

1 

1 

i 

] 


iK { 

M « 

* ♦ 

* 

* • 1 

♦ * i 

* « 

54(2) 1 

1 

Uppers fob boots 
AND SHOES unless en- 
tirely made of leather. 

Revenue ... 

25 per cent, ad 
valorem or 3 
annas par pair, 
whichever is 
higher. 


j 


55 1 

Hats, caps, bonnets 

and HATTERS' WARE, 
not otherwise specified. 

Revenue ... 

25 per cent, ad 
valorem. 

... 

«t« 

1 

66 

Parasols and sun- 
SHADES and fittings for 
nimbrelias, parasols and 
' sunshades. 

Revenue ... 

26 pec cent, ad 
valorem. 




66 (1) 

Umbrellas 

Revenue ... 

25 per cent, ad 
valorem or eight 
annas each, 

whichever is 

1 higher. 



i 

i 

57 

i ... 

SEC 

1 

TION XIII. 


• • • 

j 

WAEBS OB' STONE AND OB 

OTHER MINERA.L MA.TEEULS, CERAMIC PRODUCTS, GRASS 
AND GLASSWARE, • 

58 

Articles made of STONE 
or MARBLE. 

Revenue ... 

i 25 per cent ad 
\valofem. 

•f • 

... 

... 

68(1) 

ASBESTOS MANUFAC- 
TURES, not otherwise 
specified. 

Revenue 

25 per cent, ad 
valorem. 


... 


68 (2) 

Packing — Engine and 
Boiler — all sorts not 
otherwise specified 

Revenue 

25 per cent, ad 
valorem. 




59 

BuiMJiNG AND Engi- 
neering materials, 
all sorts not of iron steel 
or wood not otherwise 
specified, including tiles 
other than glass, earthen- 
ware or porcelain tiles, 
and fire-bncks not being 
component parts of any 
articles included in Item 
Mo. 72 or No. 74 (21. 

Revenue ... 

25 per cent, ad 
valorem. 






imi 


IlEL \GT, 1934 


i mu. I i 


Bern. { 
Mo. ! 


' Matuie zl 
{ duiy. 


59 (I) I BUILDIHii ^nd EKGI- Eotqh - 
I NEERTNG BRICKS. 

59 (2) ! BAETHEKmBS, CHINA Ec?0 
I aacl PORCEIjAIN, all 
> sorts not otherwise speci- 
iSed. 

59 (3) EABmENWARE PIPES Hevenne 
and SANITARY WARE. 

59 (i) Tiles or earthen- EeTenos 
WARE and PORCELAIN. 


59 (o) IX)MESTIC BABTHSN- 
WARB, CHINA and, 
POROBLAIN, the iollQW- 
ing namely ; — 

( a) Tea cups and cofiee 
oups— 

(i) having a capacity Revenue 
of more than7Joza. 


(n) having a capacity Eeveniue 
of not more than 

02S 


(b) Sauceis — 

(i) for u£e with tea Revenue 
cups or coffee cups 

having a capacity of 
more than 7^ ozs, 

(ii) foi? use with tea Revenue 
eups or coSce cups 

having a capacity of 
not moie than 7 J ozs. 

(c) Tea-pots— 

(i) having a capacity Revenue 
* of more than 20 ozs. 


(li) having a capacity Revenue 
of more than 10 ozs, 
and not more than 
20 ozs. 

(iii) having a capacity Revenue 
of not more than 
10 ozs. 


(d) Sugar-bowls 


Revenue 


Siindard rate 
of duty. 


Preferential rate of doty 
if the article is tho pro- 
duce or manufacture ol 


The United 
Kingdom. 


A British 
Colony 


ol proteetive 
ysites of duty 


25 per cent, ad 
valorem, 

25 per cent, ad j 
valorem, 1 


25 per cent, ad 
valorem, 

25 per cent, ad 
valorem or two 
annas per 
square foot, 

whichever is 
higher. 


25 per cent, ad 
valorem or ten 
annas per dozen, 
whichever . is 
higher. 

25 per cent, ad 
valorem or four 
annas per dozen, 
whichever is 
higher. 

25 per cent, ad 
mloiem or five 
annas per dozen, 
whichever is 
higher. 

25 per cent, ad 
valorem or two 
annas per dozen, 
whichever is 
higher. 

25 per cent, ad 
valore?}torBs,8 
per dozen, 
whichever is 
higher. 

25 per cent, ad 
valorem or 
Re. 1-8 per 
dozen, which- 
ever IS higher. 

25 per cent, ad 
valoi em or 
twelve annas 
per dozen, 
whichever is 
higher, 

25 per cent, ad 
valorem or 
Ke, 1-8 per 
dozen, which- 
ever is higher. 
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Preferential rate of duty 
if the article is the pro- 


Item 

Narie of art t € 

Nature ot 

Standard rate of 

dnee or roanufa-cture of 

Dm&tmn 

No. 1 


duty 

iuty. 


of protective 

1 




The 

A Biitish 

rates of duty. 





United 

Kingdom. 

Colony. 


59 (5) 

iaviDg a 

Revenue ... 

25 p£r cent ad 




(contd,) 

C'tj oi over i'O 02 s. 


valorem or j 

twelve annas 







per dozen, 

■whiebeveT" is 







hi^jher 1 





(f) Plawt) avei 5^ iiiLbes 







in diameter— 

}i) over 8J nebs' a xn 

Be?i.nue 

25 pel cent, ad 



... 




valorem or Be. 1; 







per doaen, wb’ch- 
ever is higher. 





(li) nm Ov£i 8^ .nthe'? 

Revenue . 

25 per cent, ad 



... 


m dimeter. 


valorem oc ten 
annas per dosseo, 
whichever is 

higher. 




5S \6| 1 

1 

COVBKiLi) CRUCIBLES j 

Revenue , i 

25 par cent a«i ; 




lor glass-making, ! 

1 

valorem. ; 




80 1 

Glass and Glassware 

I^venue | 

25 per cert. adi 





not otherwise specified, 
and lacquered ware. 

1 

1 

valor em. 


! 

* 

60 (1) 

Glass Globes and 

i 

1 




CHIMNEYS lor lamps ' 
and lanterns — 


25 per cent, ad 


1 

1 I 




(a) Globes for hnnioane 

Revenue . 

... 

» ' 



lanterns. 


valorem or font 
annas and six piesj 

1 

1 

! 




per dozen, which- 
ever is higher. 





(b) Other globes and 

Revenue . j 

25 per cent ad 

j 

... 



chimneys having an ; 


valorem or three 





exteinai base diameter j 


annas per dozen, 





of over one inch. 

[ 

whichever is 

higher. j 

1 1 

1 

[ 

i 

60 (2) 

ELEOTRIO LIGHIING 

1 Revenue . 

,50 per cent, ad 

i 



BULBS 

8 valorem 




oO (3) 

GLAas Bangles, glass 

Revenue . 

50 pec cent, ad 


i 


BEADS and false pearls, ; 


val^em. 





Section XIV. 


BEAL PBAELS, PBECIOUS STONES. PEBCIOUS METALS AND WARES OE THOSE MATERIALS; 

COIN (SPECIE), 


61 

1 PRECIOUS Stones, un- 
set and imported uncut, 
and Pearls, unset. 

»•« 1 

[ Free . 


1 


61 (1) 

Precious Stones, un- 
set and imported cut. 

Revenue . 

25 per cent ad 
valorem^ 


... 

... 

61 (2) 

SILVER BULLION and 
SILVER SHEETS and 
PLATES which have 
undergone no process of 
manufacture subsequent 
to roiling. j 

Revenue , 

i 

) 

1 

Eight annas per 
ounce. 

! 

j 

i 

1 

1 

I 

1 


im 


I’TfiE INDIAN] lAFIEF AOX'» 1984 


Item 
• No. 


1 

1 

Nature of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of duty 

Name ol article. 

duty. 

1 

duty. 

1 The 

I United 
Kingdom, 

! A British 
! Colony. 

61 (3) 

1 Gold bullion and 
j SILVER SHEETS and 
i PLATES which have 

1 undergone no process 
‘ of manutacfciire subse- 
quent to rolling. 

\ i 

Revenue , 1 

[ Es. 25 par tola of 
! 180 grains fine 

1 

; 1 

c • ^ 



61 (4) 

! Silver plates and 

SILVER MANUFAC- 

TURES, all sorts not 
otherwise specifi.ed. 

Revenue . 

50 per cent, ad 
valorem 

- 

... 1 


61(6) 

Silver thread and 
WIRE (including so-cal- 
led goldthread and wire 
mainly made of silver) 
and silver leaf including 
also imitation gold and 
silver thread and wire, 
lametta and metallic 
spangles and articles of 
a like nature, of what- 
ever metal made. 

Protective . 

[ 

62i per cent, ad 
valorem. 

1 

j 

March 81»t, 
1949„ 

1 

61(6) 

Gold plate, gold 

PLATE and GOLD MANU- 
FACTURES, all sorts not 
otherwise specified. 

Revenue . 

50 per cent, ad 
valorem* 




61 (7) 

Gold or gold-plated 
PEN NIBS. 

Revenue . 

30 per cent, ad 
vaWem. 


... 

... 

61 (8) 

Articles other than 
cutlery and surgical in- 
struments, PLATED 

WITH GOLD or SILVER. 

Revenue . 

50 per cent, ad 
i valorem. 




61 (9) 

OUTLERT PLATED WITH 
GOLD or SILVER. 

Revenue . 

50 par cent, ad\ 
valorem, \ 


... 

... 

61 (lb) 

Jewellery and and 
Jewels 

Revenue . 

50 per cent, ad 
valorem. 

... 

... 

... 

62 

CURRENT Coin of the 
Central Government. 


Free . 

... 

... 

... 

62 (1) 

Silver coin, not other- 
wise specified] 

Revenue . 

Eight annas per 
ounce. 


... 

... 

82 (2) . 

Gold coin 

, 

Revenue , 

Rs. 25 per tola oi 
180 grains fllue. 


... 

... 


SECTION XV. 


BASE METALS AND ARTICLES MADE THEREFROM, 


63 (1) 


63 (%) 


lEOK or STEEL, OLD , j Revenue 

IEOH ALLOTS, ms,, iei- j Revenue 
ro-manganese, ferro-sili- ] 
con, ferxo-chrome, spie- 
geleisen and the like as 
commonly wed for steel j 
making, j 

IRON or Steel angle, ; 
channel* tee, flat [other 
than alloy, tool or spe- | 
cial Steel specified in item, 

Ho. 68 (30)3, beam, zed, 1 
trough and piling—. I 
f a) not fabricated— 

(i) of British mannfac* 
ture— j 


15§ per cent a<2| 
valorem, 

16S per cent ad\ 
valorem. 


[SCH. I] 


[THE INDIAN] TABIEP ACT, 1934 


788 ’? 


Item . 

1 

, Nature of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

[ 

Duration 
ol proteotlir^ 

No, 

Name of article, duty. 

' i 

duty. I 

The 

United 

Kiogdom. 

! 

A British 
Colony. 

rates of dii.ty« 


63 (2) 

{cnntd.}\ 

1 

i 

• 





1 

( 

i 

t 

not coated with 
other metals. 

Revenue 

times the ex- 
cise duty leviable 
for the time 
being on steel 
ingots produced 
in British India; 
or 10 par cent. 
ad valorem, 

whichever is 

higher . 


1 

1 

5 

[ 

! 

i 

1 

coated with other metals. 

Revenue. 

IJ times the 
excise duty levi- 
able for the lime 
being on steel 
ingots produced 
in British India ; 
or 10 per cent, ad 
valorem^ which- 
ever is higher. 


j 


(ii) not of British manu- 
facture. 

(6) fabricated — 

Revenue, 

1 

IJ times the 
excise duly levi- 
able for the time 
being on steel 
ingots produoadin 
British India plus 
Rs, 43 per ton. 

i 



, (i) of British manu- 
facture. 

Revenue. 

! 

11/2 times the- 
excise duty levi- 
able for the time 
being on steel! 
ingots produced! 
in British India 
plus Rs. 40 per 
ton. 

' ■■■ 1 

i 

1 

: 1 

68 (8) 

(ii) not of British manu- 
facture. 

IBON or Steel (other than^ 
alloy, tool or special steel) 
Bar and Bod— 

Revenue, , 

1 1/2 times the 
excise duty levi- 
able, for the time 
being on steel 
ingots produced 
in British India 
plus PiS. 40 per 
ton. 




(i) of British manu- 
facture. 

Revenue. 

times the 
excise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs, 10 per 
ton ; or 10 per 
cent, ad mlorein, 
whichever is 

higher. 

i 

1 

i 

s 


993 & 994 A, M. 
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[THE INDIAN] lABIF? ACT, 19S4 


[SCH. I] 


Item i 
No. ■ 


>a:rie or arsicie. 


Xature of 
duty. 


Standard late of 
duty. 


Preferential rate of dirty 
if the article is the prO' 
duce or manufacture of 


The 

United 

Kingdom. 


A Britieh 
Colony. 


Duration 
of protectii e 
rates of dory 


! 


63 (3) i (V.) n t of British inanu- 
eontdj I fa cry re. 

I 


Kevenue. 


63 (4) 


S3 (5) 


ilEOX, 


IRON RISE BOWLS 


63 (6) jOAST IRON PIPES andl 
5 TUBES : also east iron 
ings therefor, that is to] 
say, bends, boots, elbows, 
tees, sockets, flanges, plugSt 
valTes, cocks and thel 
like-- 

(i) of Untish manufacture. 


S3 (7) 


(ii) not of British manu’ 
factute. 

ICAST iron I’LATES 


Be venue. 


Revenue. 


times the 
excise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India! 
plus S§. 39 per] 
ton ; or 20 per 
cent, ad valorem, 
whichever isj 
higher. 

15a per cent, ad 
valorem. 

15i per cent. ad\ 
valorem. 


Revenue. 

Revenue, 


Revenue. 


10 per cent. ad\ 
valorem. 

Rs, 57-8-0 per tonJ 


I5s per cent, ad 
valorem. 


63 (8) Steel ingots . 

jlEON or Steel blooms, 
billets and slabs, provided 
I thaD no piece less than 11/2 
j IncbeB square or thick shall 
5 he included in this item. 


Reveiiue, 


63 (9) ;IR0N or STEEL STRUC- 
TURES, fabricated partially 
or wholly, not otherwise 
specified, if made mainly or 
wholly of iron or steel bars, 
sections, plates or sheets, 
for the construction of 
buildings, bridges, tanks, 
well curbs, trestles, towers 
and similar structures or 
for parts thereof, but not 
including builders’ hard- 
ware or any of the articles 
specified in Item Ho. 72, 
72 (3), 74(1), 75 (3), 75 (4 
or 76 (1)- 

[a] of British manufacture. 


Revenue. 


The excise duty 
leviable for the 
time being on 
steel ingots pro- 
duced in British 
India; or 15i per 
cent, ad valorem, 
whichever is 
higher. 


IJ times the excise 
duty leviable for, 
the time being on , 
steel ingots pro-, 
duced in British 
India plus Rs. 40 
per ton. 



SCH. I] 


[THE INI.IAH] T.il'iIFP .'vGT, 1934 
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j 

ItfiTyj ! 

Naae of article. 

1 

! 

Nature oi j 

Standard rate of 

1 Preferential rate of duty 

1 if the article is the pro- 
1 duce or manufacture of 

Duration 
of protective 
rates of duty. 

Ko, 

duty. i 

1 ‘ 

1 1 

duty, j 

i The 

United 
j Kingdom. 

A British 
Colony. 

6S (9) 1 
(conid.)\ 

6S (10) 

f 

i 

(&) not of British manu- 
facture.’ 

Steel, tm plates and tin- 
ned sheets, including tin 
taggers, and cuttings of 
such plates, sheets or 
j taggers— 

Eevenue. | 

j 

Ir times the excise' 
duty leviable for 
the timo being on 
steel ingots pro-, 
dueed in Britislil 
India 'puis lis. -xO' 
per ton. | 

[ 

r 

1 

5 

f 

1 

! 

1 

i 

i 

1 

1 

j 



(i) of British manufac- 
ture. 

Kevenue. 

1$ times the ex- 
. cis8 duty levL* 
able for the 
time being on 
steel ingots itro- 
dueed in Bri- 
tish India plm 
Rs. 38 per ton, 




63 (11) 

63 (12) 

(ii) not of British manu- 
facture. 

Revenue. 

i 

IJ times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India plus 
Rs. 59 per ton. 




IKON or Steel anchors 
and CABLES. 

A. IKON or STEEL BOLTS 
and NUTS, including 
hoot-bolts and nuts for 
roofing but excluding fish 
bolts and nuts— 

Revenue. 

16| per cent, ad 
valorem. 





(i) of British manufac- 
ture. 

Revenue 

ij times the ex- 
cise duty levi- 1 
able for the i 
time being on 1 
steel ingots pro- 
duced in Bri- 
tish India; or 
10 per cent, ad 
'Which- 
ever is higher. 




1 

(ii) not of British manu- 
facture. 

1 

B. IKON or Steel fish 
BOLTS and NUTS— 

Revenue. 

11/2 times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India plus 
Rs.1-9 Oper ewt. 





(i) of British manufac- 
ture. 

Revenue. 

1 1/2 times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India; or 
10 per cent, ad 
valorem^ which- 
ever 18 higher. 



»»« 
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[THE INDIAN] lABIPF ACT, 1934 


[ SOH. I 


I Name of article. 
No. 


63 (12) 

'fconid.J (ii) not of British manu- Revenue, 
lacture. 


63(13) IRON or Steel EXPAND- Revenue. 
ED METAL. 

63 (14) IRON or STEEL HOOPS Pieferenfcial 
and STRIPS. revenue. 

63 (15) IRON or STEEL RI- 
VETS— 

(i) of British manufae- Revenue, 
ture. 


Standard rate of 
duty. 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Heated 

Kingdom, C ny. 

IJ times the ex- 


ciae duty levi- 


able for the 


time being on 


steel ingots pro- 


duced in Bri- 


tish India glus 


Rs. 4-5-0- per 


cwt. 


15J per cent, ad 

e«* 

valorem. 


20 per cent, ad 

10 per cent. 

valoi evi. 

ad valorem. 


(ii) not of British manu- Revenue, 
facture. 


IRON or Steel nails Revenue, 
and WASHERS, all sorts 
not otherwise specified. 

IRON or Steel pipes 
and TUBES and fittings 
therefor, if riveted or 
; otherwise built up of 
I plates or sheets — 

I (i) of British manufac- Revenue, 
ture. 


(ii) not of British manu- Revenue, 
facture. 


Duration 
of protective 
rates of duty 


1§ times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India; or 
10 per cent, ad 
valorem, which- 
ever is higher, 

1| times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India •gins 
Rs. 1-14-0 per 
cwt. 

15f per cent, ad 
valorem. 


1 1/2 times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India glm 
Rs. 12 per ton; 

I or 10 par cent. 
ad valorem, 
whichever is 
higher. 

1 1/2 times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India gins 
Rs. 35 per ton, 


[ SOH. I ] 


[THE INDIAN] TAEIFE ACT, 1934 


7941 


Name of article. 


Nature of 
duty. 


63 (18) IRON or STEEL PIPES Bevenue. 
and TUBBS; also fittings 
therefor, that is to say, 
bends, boots, elbows, tees, 
sockets, flanges, plugs, 
valves, cocks, and the 
like, excluding pipes, 
tubes and fittings there- 
for otherwise specified. 

63 (19) IRON or STEEL plates) 
excluding cast ironj 
plates — 

not fabricated-— 

(i) of British manu- 
facture — 

not coated with other Revenue 
metals. 


coated with other metals. 


Revenue 


(ii) not of British manu- Revenue 
faoture. 


(h) fabricated-— 

(i) of British manu- Revenue 
*■ faoture. 


(ii) not of British manu- 
facture, 


Revenue 


Standard rate of 
duty. 


15| per cent, ad 
valorem. 


Preferential rat© of duty' 
if the article is the pro-i 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony, 


Duration 
of protective 
rates of duty* 


IJ times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 10 per cent. 
ad valorem^ 
whichever is 
higher. 

1^ times the ex- 
cise duty levi- 
able for the lime 
being on steel 
ingots produced 
in British India; 
or 10 per cent. 
ad valorem^ 
whichever is 
higher. 

times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Es. 25 per 
ton. 

11/2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs. 40 per 
ton. 

11/2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
, ingots produced 
in British India 
plus Rs. 40 per 
ton. 



7942 


[a!HE INDIa.Sj TAxliFF ACT, 1934 


[SCH. I] 


Name of article. 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manuiactnre of 


The 

United 

Kingdom. 


A British 
Oolony. 


Buralioa 
of protective 
rates of duty 


68 (20) Iron or Steel sheets' 

OTHER THAN HIGH! 

SILICON electrical' 

STEEL SHEETS— 

fa j not fabricated — 

(1) not galvanized— 

(i) of British manu- Revenue 
faoture 


(ii) not of British Revenue, 
manufacture. 


(2) galvanized — 

(i) of British manu- Revenue, 
facture. 


(ii) not of British manu- Revenue, 
facture. 


I (b) fabricated — 
j (1) not galvanized— 

(i) of British manu- Revenue, 
facture. 


times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
m British India 
plus Es, 11 per 
ton; or 10 per 
cent, ad valorem 
whichever is 
higher. 

IJ times the ex- 
cise duty levi-J 
able for the time 
being on steel 
ingots produced' 
in British India' 
plus Es. 32 per 
ton. 

IJ times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Es. 10 per 
ton; or 10 per 
I cent, ad valorem, 

I whichever is 
' higher. 

IJ times the ex- 
cise duty levi-| 
, able for the time' 
being on steel! 
I ingots prodaced| 
in British India, 
I plus Es, 40 perl 
ton. 


1 1/2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Es. 12 per 
ton; or 10 per 
cent, ad valorem, 
whichever is 
higher. 


794S 


[SOH. I] [THE Indian! tasifp act, rj'i 






Preferential uAe c: dai; | 





it the article is the pro- 

Item 


Nature of 

Standard rate of 

dace 0 • manutaptnr* of Duration 

No. 

Name oi ^ it cie. 

dutv. 

duty. 

■■ ut pio:3cliiva 
The ^ ... , , .riis'’ dut? 

T’nited , 

Kingdom. , 

3 (20) 

(ii) not of Bcitish miuu* 

Revenue. 

1 

1 1/2 tunes the ex- 1 

1 

.ontd ) 

faetnre. 


cise duty lcvi'| 
able for the time' 

• 




being on steel' 
ingots produced 
in British India 
'plus Bs. 35 per 

! 

1 

i 

1 

k 




ton, “ 

1 ^ 


,2) galvanized ~ 



! 


(i) of British maru- 

Revenue. 

i 1/2 times the ex- 



facture, 


cisa duty levi- 
able for the tune 
being on steel 
ingots produced 
in British India 
plus Bs. 11 per 
ton; or 10 per 
cent ad valor ??i, 

J 

! 




whichever is 

higher 

' 1 


(li) not of British 

Revenue. 

11/2 times the ex- 

i 1 

«.» J ... C.o 


manufacture. 


Cise duty levi- 
able foi the time 

1 

1 




being on steel 
ingots produced 
in British India 
plus Bs. 44 per 

■ i 




ton. 


63(21); 

IRON OR Steel Rail- 



3 

1 

1 

way TRACK mate- 
rial— 




1 

, A. Rails (including tram- 



! 


[ way rails the heads of 
which are not grooved— 



! 


fa j 30 lbs. per yard and 
over, and fish-plates 
therefor — 


1 

■ 

! 

j 


(i) o! British manufac- 

Re\enu=‘ 

times the ex- ; 

' ... ' 


ture. 

i 

j 

else duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 10 per cent. 
ad valorem^ 

i i 

i j 




whichever is 
higher. 

! ® 


(U) not of British 

Revenue. 

1 J times the ex- 

1 li 


manufacture. 1 


cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 20 per cent. 
ad valorem, 

whichever is ; 

higher. 

! 

i 1 

\ 



fS44 


[THE IHDIAN] TABIPr ACT, 193i 


[ ecH. i ] 


]^aD3e of aititle. 


Native oL 
doly. 


Standard rate ut 
duty. 


Preferential rate of duty 
if the article is tlie prO“ 
duce or manufacture of 


The 

United 

Kingdom. 


A Brit’sh 
Colony. 


I)u ration 
of protec Live 
' rates of duty 


SS (21) (h ) under 30 lbs. per 
(mntd ) yard and fish-plates 
therefor— 

(i) of British m'\nnfaG- Revenue. 


(li) not of British Revenue, 
manufacture. 


B. Switches and cross* 
ings including stretcher 
bars and other com- 
ponent parts, and swit- 
ches and crossings in- 
cluding stretcher bars 
and other component 
parts lor tramway rails 
the heads of which are 
not grooved — 

(a) for rails 30 lbs. per 
yard and over — 

*(i) of British manu- Revenue, 
faoture. 


(ii) not of British Revenue, 
mamafacture. 


(bj for railsunder BO lbs. 
per yard ■— 

(!) of British manuhic 
tore. 


Revenue. 


times the 6.x- 
cise duty levi- 
able for the time , 
b"'ing on steel 
ingots produced 
in British India | 
plus Rs. 10 per j 
ton; or 10 per I 
cent, ad valo j 
r,'mf whichever 
13 higher. 

times the ex- 
cise duty levi- 
able for the time 
being on steel 
ignots produced 
in British India 
plus Rs. 39 per 


1 1/2 times the 
excise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 10 per cent, ad 
valorem, which- 
ever is higher. 
11/2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 20 per cent, ad 
valor $711, which- 
ever is higher. 

1 1 /2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs. 11 per 
ton; or 10 per 
cent, od valo- 
rem, whichever 
is higher. 


[THE INDIAN] TARIFF ACT, 103-1 


7 


j 

1 



Preferential 

rate of duty 


1 




if the aitic’ 

2 is the pro- 


Item 1 

TSJ n ^ **5vfiolo 

Nature of 

Standard rate of 

doce or manufacture oi j 

Duration 

Ko. ' 

1 

1 

INHlllc Ui dniLitj 

' 

duty 

duty. 

The i 

United j 
Kingdom. 

A Brit sh 
Colony. 

Ui pLUieC!l4il\ G 

rates of duty. 

63 [21) 

(li) not ot BritiEb 

Revenue. 

1 1/2 t'mes the ex- 

... 



iCC7l^d/) 

manufacture. 


cise duty levi- 
able for the time 







being on steel 
ingots produced 
in British India 
plus Rs. 43 per 
ton. 





C. Sleepers j and sleeper 







bars, other than east 







iron — 







(1) of Briti=5h manufac- 

Revenue. 

times the ex- 




' 

ture. 


cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 



; 




or 10 per cent 
ad valorem^ 

whichever is 







higher. 





(u) not of British 

Revenue 

li times the ex- 



1 


manufacture. 


cise duty levi- 
able for the 

... 


t 

} 




time being on 
steel ingots pro- 
duced in British 







India; or 20 per 
cent, ad valo- , 







mii, whichever 





D. Spikes (other than 


is higher, 





dogspikes) and tiebars — 


i 





1 (i) of British 

Revenue. 

' IJ- times the ex- 





1 manufacture. 

i 

1 

j 

(ii) not of British | 

i 

cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs. 10 per 
^ ton ; or 10 per 

1 cent, ad valo 
rem, whichever 
is higher. 


i 

i 

1 

\ 



Revenue. 

1 J times the ex- 



} 


manufacture. 


cise duty levi- 
able for the time 



1 “ 




being on steel 
ingots produced 
in British India 
' plus Rs. 39 per 
ton. 



j 


, B. Dogspikes — 







(i) of British 

Revenue. 

1 1/2 times the ex- 

... 

... 

! p.t 


j manufacture, 

i 


cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 







plus 7 annas per 
cwt ; or 10 per 





1 


cent, ad valo^ 
rem<, whichever 
is higher. 
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[IHE INDX-4N] TABIPP ACT, 198i 


tSCH. I] 


Item 

No. 


Name ol a t cl-. 


Nature ot 
duty. 


Staodard rate of 
duty. 


Pieferential late of duty 
if the aiticle is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony. 


I Duration 
i of protective 
kates of duty. 


63 (21) (li) not of Brifc'sh 

(contd.) manufacture. 


r. Gibs, cotters, keys 
(including tapered key* 
bars), distance pieces 
and other fastenings 
for use with iron or 
steel sleepers— 

(i) of British manufac- 
tuie 


(ii) not of Britioh 
manufacture 


63 (22) IRON or STEEL RAIL- 
WAY TRVCK M\TE- 
RIAl.S not otherwise 
specified, including bear- 
ing plates, cast iron 
sleepers and lever boxes. 

63 (23)1 IRON or STEEL TRAM- 
1 WAY track MATE- 
1 RIALS not otherwise 
j specified, including rails, 

! fishplates tiebars, swit- 
ches, crossings and the 
like materials of shapes 
and sizes specially adap- 
ted for tiamway tracks. 

63 (24) i IRON or STEEL BARBED 
' or STRANDED WIRE 
I and wire rope. 

63 (25)1 IRON or STEEL WIRE, 

I other than high carbon 
or spiing steel wire, bar- 
I bed or stranded wire, wire 
I rope or wire netting ; and 
iron or steel wire nails — 
t (i) of Biilish manu- 
! faeture. 


Reienue. 


1 ]/2 times the ex- 
cise duty levi- 
able for the time 
bexiig on steel 
ingots pro I need 
in British India j 
phts Rs. 2-15-0 
per cwt. i 


Re\enue. 


Revenue, 


Revenue. 


1 1/2 times the e i* 
cise duty ]e\i- 
abie for the time 
being on steel 
ingots produced 
m British India 
'plus 7 annas per 
cwt ; or 10 per 
cent, ad vola- 
? cm, whichever 
is higher 

1 1/2 times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs. 2-15-0 
per cwt. 

15s cent, ad 
valorem 


I 


Revenue. 


log per cent, ad 
valorem. 




Preferential 20 per cent, 
revenue. valo) eni. 


ad 


10 per cent. 
ad valorem 


Revenue. 


1 1/2 times the ex-| 
oise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Rs. 25 per 
ton. 


I 

I 



L soa. 1 1 


[THE INDIAN] TAEIFF ACT, 1984 


Itepi I 
No. I 


Name of article. 


Nature of 
doty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the produce 
or manufacture of 


The 

United 

Kingdom. 


A British 
Colony. 


Duration 
protective 
rates of dut'; 


( 25 ) ; 
fsonidj , 


63 ( 26 ) » 


§3 (29) 


5li] not of British j 
manufacture. 


IulON j.. Steed lother 
tii'iia bar or rod) spe- 
cially designed for the 
maforoement of con“ 
crate. 

lEON or Steel, the on- 
mateiial (but not 
ittcluding machinery) of 
any ship or other vessel 
iatendad for inland or 
harbour navigation which 
has sheen assembled 
abroad, taken to pieces j 
and shipped for reas- 
sembly in India — ! 

(ii of British manufac- 


Bevenue. 


Eevenue. 


Eevenue. 


(ii) not 01 British manu- | Eevenue. 
facture. 


Provided that articles 
dutiable under this item 
ehaii not be deemed to 
bs dutiable under any j 
other item. j 

Ail sorts “of lEON and 
Steel and manufac- i 
tares thereof not other- | 
wise specified. 
Enamelled Ieon- 

WABE, the following, 
namely : — 

(d) Signboards 


Eevenue. 


Eevenue. 


Ij times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Es. 60 per 
ton. 

152 per cent, ad 
valoiem ' 


1} times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India; 
or 10 per cent. 
ad valorem^ 
whichever is 
higher. 

times the ex- 
cise duty levi- 
able for the time 
being on steel 
ingots produced 
in British India 
plus Ks, 27-8-0 
per ton ; or 20 
per cent, ad 
I which- 

I ever is higher. 


25 per cent, ad 
valorem. 


25 per cent, ad 
valorem or four 
and a half 
annas per 

square foot, 

whichever is 
higher. 


4fl 


[THE INDIAN] TARIFF ACT, 193-J 


[SOH. 1] 




I 

\ 


Preferential rate of duty 
if the article is the produce 


lUsm 

IS Die of aU cle. 

Nature of 

Standard rate of 

or manufacture of 

Duration ot 

’No 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 

protective 
rates of duty. 


63 (-ie) 

ih) Domestic bollowware, 
the following, namely, 






(confd ) 






basins, bowls, dishes, 
plates and thalas, in- 
cluding rice-cups, rice- 
bowls and rice- plates — 




\ 





(i) having no diameter 

Revenue. 

25 per cent, ad 

... 

... ! 

... 


exceedine 19 oenti- 


valorem or per 


i 



metres. 


dozen lour 

annas plus one 
anna for every 
two centimetres 



1 

\ 

! 

1 

! 


or part thereof 
by which any 
diameter ex- 

ceeds 11 centi- 
metres, which- 
ever is higher. 

1 

i 



(ii) having any diameter | 

Revenue. 

26 per cent ad~ 

... ) 


... 


exceed*!!^' 19 centi- ' 


vedorem or per 





metres. 

1 

1 

dozen eight 

annas plus two 
annas for every 

1 two centimetres 


1 




1 

1 

1 

or part thereof 
by which any 
diameter ex- 
ceeds 19 centi- 


1 

i 

! 

1 

1 



1 

1 

metres, which- 
ever is higher. 


1 

1 

1 


63 (30) 

EODS or BAHSOt AhLOY, 






Tool or Special 
Steel of the folio J?ing , 
categories, but excluding 
precision ground and 
polished bars, bright 
drawn bars, bine reeled 
bars and silver steel 

1 

1 

i 


1 

I 

J 

I 

i 

> 

i 




finished bars - 

(1) High speed steel con- 




i 



taining more than 13 
per cent, tungsten, 




j 

1 



(2) Stainless and heat 




1 

{ 



resisting steel contain- 
ing more than 11 per- 
cent chromium, 




i 

1 

1 


(3) Other alloy steels not 







included in category 
(1) or (2) containing 
any o' the follow- 
ing 


! 

( 

1 

i 

j 

1 


(i) 0’40 per cent or 
more of chromium 
or nickel ; 




! 

1 

i 


(li) 0 10 per cent, or 




f 



more of molybde- 
num, tungsten or 
vanadium ; or 




1 



(iii) 10*00 per cent, or 




1 



more of manganese 
ffl) of British manu- 

Protective. 

30% ad valorem. 



March Slit, 


facture. 





‘ 1949. 


(6) not of British 

Protective. 

42% ad valorem. 

... 

... 

March Blst, 


1 manufacture. 




; 1949. 




ESOH . I] 


[THE INDI’AN] TABIPF ACT, 193i 
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Name of article. 


Nature of , Standard late of 
duty- ! duty. 


Preferential rale ot duty 
if the article is the produc 
or maoufactuEO of 


The 

United 

Kingdom. 


A Briiifeli 
Colony. 


J Duratiuii ol 
j protective 
rates of diitv 


03 (31) HIGH SILICON ELEC- 
TRIOAL STEEL 
SHEETS-- 

(a) of BfUish manufac- 
ture. 


Protective. 


{b) not of Uritisb manu- 
facture. 


Protective, 


G3 (32) HIGH CARBON or 
SPRING STEEL 
WIRE-- 

(a) of British manufac- 
ture. 


31- times the 

ex- 

cise duty levi- | 

able 

for 

the 

time 

being 

on 1 

steel ’ 

ingots 

pro- I 

1 duced in 

Cri- 

t Isb 

India, 

i plus 

Rb. 

11 

1 per 1 

hn, 01 

: 10 

per 

cent. 

ad 

V a 1 

\ 0 r i 

’ fM. 

whichever 

is 

higher, plus 

one* 

fifth 

of such 

i higher amount. 

j 1| tin 

les the 

ex- 

S cise 

duty 

levi- 

able 

for 

the 

1 time 

being 

on 

i steel 

ingol<=i 

pro- 

’ duced in 

Bri- 

1 tish 

India, 

' pUis 

R3. 

32 

per 

ton, 

plus 

one-j 

5fth of 

: the 

total 

of 1 

such 


{b) not of British manu- 
facture. 


63 (33) IRON or STEEL WOOD- 

SCREWS. 

64 Copper, wrought, and 

manufactures of copper, 
\ all sorts not otherwise 
/ specified. 

64' (1) COPPER, SCRAP. 


Protective. 

times the ex- j 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India, plus 
Rs. 25 per ton, 
plus one- fifth 
of the total of 
such amounts. 

... 1 

) 

1 

! 

1 

! 

< 

Piotoctive. 

IJ times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India, plus 
Rs. 60 per ton, 

; plus one- fifth 
of the total of 
such amounts. 

... 

Protective. 

30 per cent, ad 
valorem. 

... 

Preferential 

30 per cent, ad 

20 per cent. 

revenue. 

valorem. 

ad valo- 
rem. 

Revenue. 

25 per cent, ad 
valorem. 



I March Sl.qs 
1948. 


March :jlstp 
1948. 


! March Slat. 
< 1948. 


March iUst 
1948, 


March 31st, 
1950. 




[THE INDIAN] TAiUFP ACT, 1934 


r 5 C 11 . 1 3 


Item 

N u. . 01 arlLie. 

Nature of 

Standard rate of 

Preferential rate of dDtj 
if the article is the pro- 
duce 01 manufacture of 

Duration 
of piokckv*-' 

’ rates of duty. 

No. 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 

65 

Olr q 'N SID\ Dll includ- 
ing nickel silver. 

Revenue. 

25 per cent, ad 
valojem. 

... 


: 

36 

! 

ALlTMIMru— circles, 
'iiccts and other nianu- 
^1010x65 not otherwise 
-pGciiied. 

Revenue. 

25 per cent, ad 
valoiem. 




G6 (1) j 

T^N^^ ROUGHT INGOTS, 
blocks and bars of 
ALUMINICM. 

Revenue. 

25 per cent, ad 
valorem. 


... 

1 

07 ! 

Lead, wRoaGHT — the 
following articles, 

namdy, pipes and tubes 
and sheets other than 
sheets for tea cheats. 

Revenue. 

25 per cent, ad 
valorem. 



1 

07 (1) 

Lead sheets for tea 
chests. 

Revenue, 

25 per cent, ad 
valorem. 

... 

... 


68 

Zing or spelter, 
wrought or manufac- 
tured, not otherwise 
speeiSed. 

Revenue. 

25 per cent, ad 
valorem. 




6b (i) 

ZINC, u;sr WROUGHT, In- 
cluding cakes, ingots, 
tiles (other than boiler 
tiles), bald or soft slabs 
and platen, dust, dross 
and ashea ; and broken 
zinc. 


Free 



• 

29 

TIN, Block 

Revenue 

Es.312-S per ton 

... 

... 

\ 

70 

BR/^SS, BRONZE and simi- 
lar alloys, wrought, and 
manufactures thereof not 
otherwise specified. 

j Revenue 

25 per cent, ad 
valorem. 

... 



70 (1) 

All sorts of metals other 
than iron and steel, and 
manufactures thereof, not 
otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 



March list, 
1949. 

70(2) 

CRUDE ANTIMONY. 

Protective . 

20 per cent, ad 
valorem. 

... 

... 

70 (3) 

Antimony, other than 
crude antimony. 

Protective . 

30 per cent, ad 
valorem. 

... 

1 

* 

[ 

March 31st, 
1949. 

71 

Hardware, ironmon- 
gery and TOOLS, all 
sorts not otherwise spe- 
cified, including incan- 
descent mantles but ex- 
cluding machine tools and 
agricultural implements, 

Revenue 

25 per cent, ad 
valorem. 

i 

1 


71 (1) 

The following HARD- 
WARE, IRONMONGERY 
and TOOLS, namely, 
agricultural implements 
not otherwise specified, 
buckets of tinned or gal- 
vanized iron, and prun- 
ing-knives. 

Revenue 

1 

25 per cent, ad 
valorem 


\ 

\ 

: I 


71(2) 

Cutlery, all sDrts not 
otherwise specified. 

Revenue 

25 per cent, ad 
valorem. 

... 


i 

71(3) 

Metal furniture and 
cabinetware. 

Revenue 

25 pec cent, ad 
valorem. 


... 

\ 

1 

71(4) 

Printing Type . 

Revenue 

One anna and 
three pies per lb. 


1 

1 

1 

L, 

! 

t 



[SCH. I] 


[THE INDIAN] T.\IiIiF ACl, 1934 
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item 

Name of article. 

Nature of 

Standaid rate of 

Preferential rate of duty 
if the aiticle is the pro- 
duce or marnf'^eturr' of 

Duration 
ot proteciivs 
rates of duty, 

No. 

duty. 

duty 

The 

United 

Kingdom. 

A Biitish 
Colony. 

71 (5) 

The following PRINTING 
MATERIALS, namely, 

leads, brass rules, wooden 
and metal quoins, shoot- 
ing sticks and galleys and 
metal furnituie. 

Revenue 

21/2 per ^cnt. ad 
valorem. 




71 (6) 

Racks for the withering 
of tea leaf. 

Revenue 

2 1/2 per cent, ad 
valorehi. 

... 

... 


71(7) 

Hurricane lanterns. 

Protective . 

so per cent, acl 
valorem. 

t 


Maich Slbt 
j 1949. 

71 (8) 

Grinding wheels and 
Segments. 

Protective . 

jO per cent ad 

1 valor evt. 


... 

Decembe.. 

1 aist, 1950, 


MACHINERY AND APPARATUS; KLHGTKIOAL MATERIAL. 


72 


MACHINERY, namely, 
such of the foliowing 
articles as are not other- 
wise specified : — 

(a) prime-movers, boilers, 
locomotive engines and 
tenders for the same, por- 
table engines {including 
power-driven road rollers, 
fire engines and tractors), 
and other machines in 
which the prime-mover 
is not separable from the 
operative parts ; 

(b) machines and sets of 
machines to be worked 
by electric, steam, water, 
fixe or other power, not 
being manual or animal 
labour, or which before 
being brought into use 
require to be fixed with 
reference to other moving 
parts ; 

fej apparatus and appli- 
ances, not to be operated | 
by manual or animal 
labour, which are de- 
signed for use in an indus- 
trial system as parts in- 
dispensable for its opera- 
tion and have been given 
for that purpose some 
special shape or quality 
which would not be essen- 
tial for their use for any 
I other purpose ; 

(d) controlgear, self- act’ ng 
or otherwise, and trans- 
mission-gear designed for 
use with any machinery 
above specified, including 
belting of all material a 
(other than cotton, hair 
and canvas ply) and driv- 
ing chains, but excluding 
driving ropes not made 
of cotton ; 


Revenue 


10 per cent, ad | 
valorem. 1 




! 


I 

1 

1 
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[THE INDIAN] TAEIPP ACT, 1931 


[SCH. I] 


Item 

No. 


Name o£ article. 


Nature of 
duty. 


Standard rate of 
duty. 


72 (e) bare hard-drawn elec- 

(contd ) trolytic copper wires and 
cables and other electri- 
cal wires and cables, in- 
sulated or not, and poles, 
troughs, conduits and 
insulators designed as 
parts of a transmission 
system, and the fittings 
thereof. 

Note. —T he term ‘indus- 
tiial system’ used in sub- 
item (c) means an instal- 
lation designed to be 
employed directly in the 
performance of any pro- 
cess or series of processes 
necessary for the manutac- 
tnre, production or extr- 
action of any commodity. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony, 


Duration 
of protective 
rates of duty. 


72 (1) 


The followicg TEXTILE 
MA.OHINERY and APPA- 
KATXJS by whatever 
power operated, namely, 
bealds ; heald cords and 
heald knitting needles ; 
reeds and shuttles ; warp 
and weft preparation | 
machinery and looms ; I 
bobbins and pirns , dob- 
bies; Jacquard machines; 
Jacquard harne-s linen 
cords ; Jacquard cards ; 
punching plates for Jac- 
quard cards; warping mills , 
multiple box eleys ; solid 
border sleys; tape sleys ; 
swivel sleys ; tape looms; 
wool carding machines ; 
wool spinning machines; 
hosiery machinery ; coir 
mat shearing machines ; 
coir fibre willowing 
machines; heald knitting 
machines; dobby cards; 
lattices and lags for dob- 
bies; wooden winders; 
silk looms; silk throwing 
and reeling machines ; 
cotton yarn reeling 
machines; sizing 
machines ; doubling 
machines ; silk twist- 
ing machines; cone wind- 
ing machines ; piano 
card cutting machines ; 
harness building frames; 
card lacing frames; draw- 
ing and denting hooks; 
sewing thread balls mak- 
ing machines ; oumbli 
finishing machinery ; 


Revenue 


10 per cent, ad 
valor &tn. 



[SOH. I] 


[the INDIAN] TABIPF ACT, 1934 


7953 


Item 

No. 


Name of article. 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if tbe article is the pro- 
duce or manufactuie of 


The 

United 

Kmodoni 


A Brit.sh 
) Colony, 


Duratiott 
of protaati?^ 
rates of dutfc 


72 (i) 
—contd. 


72 (2) 


72 (8) 


hank boilers; cotton card- 
ing and spinning ma- 
chines mail eyes, lin- 
goes, comber boards and 
comber board frames ; 
takeup motions, temples 
and pickers ; picking 
bands; picking sticks ; 
printing machines, roller 
cloth ; clearer cloth; siz- 
ing flannel ; and roller 
skins. 

PRINTING AND LITHO- 
GRAPHIC MATERIAL, 
namely, presses, litho- 
graphic plates, compo- 
sing sticks, chases, im- 
posing tables, lithogra- 
phic stones, stereo-blocks, 
wood blocks, half-tone 
blocks, electro-type blocks, 
process blocks and highly 
polished copper or zinc 
sheets specially piepaied 
for making process blocks, 
roller moulds, roller 
iiames and stocks, roller 
composition, lithogra- 
phic nap rollers, standing 
screw and hot presses, 
perforating machines, 
gold blocking presses, gally| 
presses, proof presses, arm' 
ing presses, copper plate 
printing presses, rolling 
presses, ruling machines, 
ruling pen-making ma- 
chines, lead’ cutters, rule 
cutters, slug cutters, type 
casting machines, type 
setting and easting ma- 
chines, paper in rolls with 
side perforations to be 
used after further per- 
foration for type-casting, 
rule beading machines, 
rule mitreing machines, 
bronzing machines, ste- 
reotyping apparatus, 
paper folding machines, 
paging machines but ex- 
cluding ink and paper. 

COMPONENT PARTS OP 
Machinery (excluding 
Grinding wheels 

AND SEGMENTS) as de- 
fined in items Nos. 72, 
72 (1) and 72 (2), name- 
ly, such parts only as are 
essential for the working 
of the machine or appa- 


Revenue 


10 pei cent, ad 
valore^n. 


Revenue 


10 per cent, ad 
valorem, 


995 & 996 A. M. 
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[THE INDIAN] TARIFF ACT, 1934 


[SCH. I] 


Item 

Name of aiticle. 

Nature of 

Standard rate of . 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of duty. 

5 ^ 0 . 

duty. 

duty. 

The 

United 

Kingdom. 

A British ’ 
Colony. 

n (3) 
^contd. 

ratns and have been 
given for that purpose 
some special shape or 
quality which would not 
be essential for their use 
for any other purpose : 




* 



Provided that ai tides 
v?hich do not satisfy this 
condition shall also be 
deemed to be component 
parts of the machine to 
which they belong if 
they are essential to its 
operation and are im- 
ported with it m such 
guantities as may appear 
to the Collector of Cus- 
toms to be reasonable. 



i 

1 

j 


72(4) 

PASSENaER Lifts and 
component parts and ac- 
cessories thereof. 

Revenue . 

25 per cent, ad 
valoi'm. 


... 


72 (5) 

DOMESTIC REFRIGERA- 
TORS. 

Preferential 

revenue. 

30 per cent, ad 
valorem. 

20 per cent. 
ad valorem. 

i 

... 

72 (6) 

MACHINERY and compo- 
nent parts thereof, mean- 
ing machines^ or parts of 
machines to’ be worked 
by manual or animal 
labour, not otherwise 
specified, and any machi- 
nes (except such as are 
designed to be used ex- 
clusively in industrial 
processes) which require 
for their operation leas 
than one quarter of one 
brake horse-power. 

Revenue . 

1 

25 per cent, ad 
valoreiii. 

1 

! 



72(7) 

Water-lifts, Sugar- 
mills, sugar centri- 
fuges, sugar pugmills, 
oil-presses, and parts 

• thereof, when construct, 
ed so that they can be 

* worked by manual or 
animal power and pans 
for boiling sugar cane 
juice. 


Free . 


1 


72(9) 

The following AGRICUL- 
TURAL Implements, 
namely, winnowers, 

threshers, mowing anii 
reaping machines, bind- 
ing machines, elevators, 
seed and corn crushers, 
cbaC'Cutteis, loot-cut- 
ters, ensilage- cutters, 


Free . 






[SCH. l] 


[THE INDIAN] TARIFF ACT, 1934 


7955 


Item 

No. 


Name of article. 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony. 


Duration 
of protective 
rates of duty. 


72 (8) horse and bullock gear, 

co%td. ploughs, cultivators, 

scarifiers, harrows, clo- 
<3 crushers seed-drills, 

I hay tedders, hay presses, 
potato diggers, latex 
spouts, spraying ma- 
chines, powder-blowers, 
white-ant exterminating 
machines, beet pullers, 
broadcast seeders, corn- 
pickers, corn shellers, 
cultipaokers, drag scra- 
pers, stalk cutters, bus- 
kers -and shredders, po- 
tato planters, lime 
sowers, manure sprea- 
ders, listers, soil graders, 
and rakes; also agricul- 
tural tractors, also com- 
ponent parts of these im- 
plements, machines or 
tractors, provided that 
they can be readily 
fitted into their proper 
places in the imple- 
ments, machines or trac- 
tois for which they are 
imported, and that they 
cannot ordinarily be 
used for purposes uncon- 
nected with agriculture. 

72 (9) The following DAIRY 
AND POULTRY FARM- 
im Appliances, na- 
mely, cream separators, 
milking machines, milk- 
sterilizing or pasteuriz- 
ing plant, milk aerating 
and cooling apparatus, 
churns, butter dryers, 
butter workers, milk- 
bottle fillers and cappers, 
apparatus specially de- 
signed for testing milk 
and other dairy produce, 
and incahators; also com- 
ponent parts of these 
appliances, provided that 
they can be readily fitted 
into their proper places 
in the appliances for 
which they are import- 
ed, and that they can- 
not ordinarily be used 
for other than dairy and 
poultry farming purposes. 

72 (10) Knitting ».chinbs 
( and parts thereof) to be 
worked by manual labour 
or which require for 
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Name of aiticle 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


A British 
Colony. 


Duration 
of protective 
rates of duty, 


7*2 (10) their opeiation less than- 
one quaitei of onebxake- 
holse'po^^er. 

72 (11) Sfaving M VGHINES (and 
parts thereof) to be 
worked by manual labour 
or which require for 
theii operation less than 
one quarter of one brake- 
horse-power — . 

(a) of British manufacture, • Protective. 


(b) not of British manufac- Protective, 
ture. 

EleCTEiCAL INSTEU- Preferentia 

MENTS, apparatus and revenue, 

appliances, not otherwise 
specified, ejvoluding tele- 
graphic and telephonic. 

The following EleCTEI- Preferential 
CAL InstEUMENTS, revenue. 

appaeatus and Ap- 
pliances, namely . 

Electrical Control Gear 
and Transmission Gear, 
namely, switches (exclu- 
ding switch-boaids) fuses 
and current-breaking de- 
vices of all sorts and des- 
criptions, designed for 
use m circuits of less 
than ten amperes and at 
pressure not exceeding 
260 volts ; and regula- 
tors for use with motors 
designed to consume less 
than 187 watts ; bare or 
insulated copper wires 
and cables, any one core 
of which, not being one 
specially designed as a 
pilot core, has a sectional 
area of less than one-’* 
eightieth part of a square 
inch, and wires and cab- 
les of other metals of not 
more than equivalent 
conductivity ; and line 
insulators, including also 
cleats, connectors, lead- 
' ing-in tubes and the like 
of types and sizes such 
as are ordinarily used in 
connection with the trans- 
mission of power for 
other than industrial 
purposes, and the fittings 
thereof but excluding 
electrical earthenware 
and porcelain otherwise 
specified. 


24 per cent, ad 
valorem, 

36 per cent, ad 
valorem. 


March Slgt, 
1949. 

Match 31at, 
1949, 


Preferential 30 per cent, ad 
revenue. vcdorem. 


30 per cent, ad 
valorem. 


20 per cent. 
ad valorem. 


20 per cent. 
ad valorem. 
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Name of article 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom, 


A Biitish 
Colony, 


Duration 
©f protective 
rates of duty, 


The following ELECTRI- 
CAL Instruments, 
APPARATUS AND AP- 
PLIANCES, namely, tele- 
graphic and telephonic 
instruments, apparatus 
and appliances not other- 
wise specified, flash 
lights, carbons, eonden- 
sors, and bell apparatus, 
and switch-boards de- 
signed for use in circuits 
of less than ten amperes 
and at a pressure not ex- 
ceeding 250 volts, also 
accumulators, batteries 
and electro- medical ap- 
paratus. 

TELEGRAPHIC INSTRU- 
MENTS AND APPARA- 
TUS and parts thereof 
imported by, or under 
the orders of, a Railway 
Administration. 
Wireless reception 

INSTRUMENTS AND 
APPARATUS and com- 
ponent parts thereof, in- 
cluding all electric val- 
ves, amplifiers and loud 
speakers which are not 
specially designed for 
purposes other than 
wireless reception or are 
not original parts of and 
imported along with in- 
struments or apparatus 
so designed. 

Electrical earthen- 
ware AND PORCE- 
LAIN, the following, 
namely : — 

(a) Insulators, Shackle, 
Sinclair, Cordeaux or 
Pintype, not otherwise 
specified — 

(i) fitted 


(ii) not fitted 


25 per cent, ad 
valorem. 


! (b) Two-way cleats 


Revenue 


Preferential 

revenue. 


Revenue 


. Revenue 


ISf per cent, ad 
valorem. 


50 per cent, ad 40 per cent. 
valorem. ad valorem. 


25 per cent, ad 
valorem or Re. 
1-2 per dozen, 
whichever is 
higher. 

25 per cent, ad 
valorem or 
fourteen annas 
per dozen, 
whichever is 
higher. 

25 per cent, ad 
vc^rem or four 
annas per gross 
of pairs, which- 
ever is higher, 
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Nature of 

Standard rate of 

Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 

Name of article. 

duty 

duly. 

The 

United 

Kingdom, 

A British 
Colony. 


Duration 
of protectivQ 
rates of duty 


7B (5) fcj Spacing insulators Revenue 
-omtd. 


(d) Ceiling roses ^ 
* (i) fitted 


(ii) not fitted 


(e) ^ oiut-box cutouts ■ 
(i) fiitted 


(ii) not fitted 


78 (6) RUBBEIMNSULATED 

Copper Wires akd 
Cables, no core of 
which, other than one 
' specially designed as a 
pilot core, has a sec- 
tional area of less than 
one-eightieth part of a 
square inch, wheth’er 

made with any additional 
insulating or covering 
material or not. 


Revenue 


. Revenue 


Revenue 


Revenue 


25 pel cent, ad 
mlorem or two 
annas per gross, 
whichever is 
higher. 

25 per cent, ad 
valorem or ten 
annas per dozen, 
whichever is 
higher. 

25 per cent, ad 
valorem or 
eight annas per 
dozen, which- 
ever IS higher, 

25 per cent, ad 
valorem or 

eight annas per 
dozen, which- 
ever is higher. 
25 per cent, ad 
valorem or six 
annas per 
dozen, which- 
ever is higher. 
6|r per cent ad 
valorem* 


SECTION XVIL 
TRANSPORT MATERIAL, 


Coal tubs, tipping wa- 
gons and the like con- 
veyances designed for 
use on light rail track, 
if adapted to be worked 
by manual or animal 
labour and if made main- 
ly of iron or steel ; and 
component parts thereof 
made of iron or steel — 

* 




(a) of British manu- 
facture. 

• 

Revenue . 

IJ time the ex- 
cise duty levi- j 
able for the 
time being on 
steel ingots pro- 
duced in Bri- 
tish India; or 
10 per cent, 
ad valorem^ 
whichever is 
higher. 


1 
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Name of article. 


74 (b) not of British manu- Revenue 

-confd. facture. 


Nature of 

Standard rate of 

duty. 

1 

duty. 


Preferential rate of duty 
if the article is the pro- 
duce 01 manufacture of 


The 

United 

Kmedom 


A Jjriti^h 
Colony. 


1 Duration 
I of protective 
.rates of dutv^ 


TRAM( APS and compo- 
nent paits and acces- 
sories thereof. 

RAm^AY Materials 
for permanent-way and 
rolling-stock, namely, 
sleepers, other than iron 
and steel, and fastenings 
therefor, bearing plates, 
chairs, interlocking ap- 
paratus, brake-gear, shun- 
ting skids, couplings and 
springs, signals, turn- 
tables, Weigh bridges, 
carriages, wagons, tra 
versers, rail removers, 
scooters, trollies, trucks; 
also cranes, water cranes 
and water- tanks when 
imported by or under 
the orders of a railway 
administration : 

Provided that for the pur- 
pose of this entry ‘rail- 
way’ means a line of 
railway subject to the 
provisions of the Indian 
Railways Act, 1890, and 
includes a railway con^ 
structed in a State in 
India and also such 
tramways as the Central 
Government may, by 
notification in the Offi- 
cial Gazette, specifically 
Include theiein ; 

Provided also that articles 
of machinery as defined 
in Item No. 72 or No. 72 
(d) shall not be deemed 
to be included hereunder. 

Component paits of Rail- 
way Materials, as defin- 
ed in Item No. 74 (2), 
namely, such parts only 
as are essential for the 
working of railways and 
have been given for that 
purpose some special 
shape or quality which 
would not be essential for 
their use for any other 
purpose : 


Revenue 


Revenue 


1^ times the ex- 
cise duty levi- 
able for the 
time being on 
steel ingots pro- 
duced in Biitish 
India plus Rs. 
40 per ton ; or 
20 per cent. 
ad valorem^ 
whichever is 
higher. 

25 per cent ad 
valorem. 

15i per cent ad 
valorem. 
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Kame of article. 


Nature of 

Standard rate of 

Preferential rate of duty 
if the article 18 the pro- i 
duce or manufactme of 

Duration 

duty. 

duty. 

The 

United 

Kingdom 


of protective 

A British 
Colony. 

rates of duty, 


Provided that articles 
which do not satisfy this 
' condition ^hall also be 
deemed to be component 
parts of the railway 
material to which they 
belong, if they are essen* 
tial to its operation and 
are imported with it in 
such quantities as may 
appear to the Collector 
of Customs to be reason- 
able. 

Conveyances not other- 
wise specified and com- 
ponent parts and acces- 
sories thereof ; also 
Motor VANS and motor 
LORRIES imported com- 
plete. 

Motor cars including 
tazicabs and articles 
(other than rubber tyres 
and tubes) adapted for 
use as parts and acces- 
sories thereof, provided 
that such articles as are 
ordinarily also used for 
other purposes than as 
parts and accessories of 
motor vehicles included 
in this Item or in Items 
Nos. 75 (2) and 75 (3) 
shall be dutiable at the 
rate of duty specified for 
such articles, 

MOTOR CYCLES and 
MOTOR SCOOTERS and 
articles (other than rub- 
ber tyres and tubes) ad- 
apted for use as parts 
and accessories thereof 
except such articles as are 
also adapted for use as 
parts and accessories of 
motor cars. 

MOTOR Omnibuses ; 
chassis of motor omni- 
buses, motor vans and 
motor lorries ; and parts I 
of mechanically propelled 
vehicles and accessories 
not otherwise specified, 
excluding rubber tyres 
and tubes and* such parts 
and accessories of motor 
vehicles included in this ! 
item as are also adapted 
for use as parts and ac- ; 
cessories of motor cars. 
CARRIAGES and CARTS 
which are not mechani- 
cally propelled, not other- 


151 per cent, ad 
valoreyn. 


Revenue. 25 per cent, ad 
valorem. 


Preferential 60 per cent, ad 42J per cent 
revenue. valorem* ad valorem. 


Preferential 37 J per cent, ad 30 per cent, 
revenue. valorem, <xd valorem. 


Preferential 25 per cent, ad 17J per cent. | 
revenue, valorem, ad valorem. 


Revenue. 


25 per cent, ad 
^orem. 
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1 

Item 

Name of aiticle. 

Nature of 

Standard rate of 

Pieferential late of duty 
if the article is the pro- 
duce or manufacture of 

Duration 
of protective 
rates of duty. 

No, 

duty. 

duty. 

The 

United 

Kingdom 

A British 
Colony. 

73 (4) 
— contd, 

75 (5) 

wise specified, and parts 
and accessories thereof ; 
excluding rubber tyres 
and tubes. 

CYCLES (other than 
motor cycles) imported 
entire or in sections— 

1 

1 



1 



(a) oi British manufac- 
ture, 

; Protective 

24 per cent, ad 
valorem. 

... 

... 

March 31st, 
1949. 

75 (6) 

(b) not of British manu- 
facture. 

EBAMES for cycles (other 
than motor cycles)— 

1 Protective 

36 per cent, ad 
valorem. 

j 


March Slst, 
1949. 


faj of British manufac- 
ture, 

Protective 

24 per cent, ad 
valorem. 

... 

... 

March 31st, 
1949. 

75 (7) 

(b) not of British manu- 
facture. 1 

HANDLEBARS for cycles 
(other than motor oyclefl) — 

Protect ve 

! 

36 per cent, ad 
valorem. 



March Slst, 
1949. 


of British manufac- 
ture, 

Protective 

24 per cent ad 
valorem. 

... 

... 

March 31st, 
1949. 

75 (8) 

(b) not of British manu- 
facture. 

All other parts and acces- 
sories of CYCLES (other 
than motor cycles) not 
otherwie specified (exclud- 
ing rubber tyres and 
tubes)— 

Protective 

1 

36 per cent, ad 
valorem. 

j 24 per cent, ad 



March Slst, 
1949. 


(a)oi British manufac- 
ture, 

Protective 

1 valoiem. 


... 

March Slst, 
1949. 


(b) not of British manu- 
facture. 

Protective 

36 per cent, ad 
valorem. 

... 

... 

March Slst, 
1949. 

76 

AEROPLANES, aeroplane 
parts, aeroplane engines, 
aeroplane engine parts 
and rubber tyres and 
tubes used exclusively 
for aeroplanes. 

Revenue. 

2J per cent, ad 
valorem. 




76 (1) 

SHIPS and other vessels 
for inland and harbour 
navigation, including stea- 
^ mers, launches, boats 
and barges imported 
entire or in sections'. 

Provided that articles of 
machinery as defined in 
Item No, 72 or No. 72 
(3) shall, when separate- 
ly imported, not be deem- 
ed to be included here- 
under. 

Revenue. 

15g pet cent, ad 
valorem, 

1 


1 


76(2) 

LIGHT Ships 

... 

Free 

... 

... 

... 

76 (3) 

Furniture tackle 
and apparel, not other- 
wise described, for steam- 
sailing, rowing and other 
vessels. 

Revenue. 

25 per cent, ad 
valorem. 
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Item 

No. 


\ 


Preferential rate o! duty 

1 

, , , Nature of 

Name of article, 

Standard rate’ of 
duty. 

if the article is the pro- 
dnce or manufacture of 

The 

A British 


1 

1 

United 

Kingdom. 

Colony 


Duration 
of protective 
rates of dutj„ 


77 


77 (!) 


SECTION XVIII. 

SCIENTIFIC AND PRECISION INSTRUMENTS AND APPARATUS : WATCHMAKERS’ 
AND CLOCKMAKERS’ WARES ; MUSICAL INSTRUMENTS. 

INSTRUMENTS APPARA- I Preferential ' 30 per cent, ad 
TUS and Appliances I revenue. valorem. 
other than electrical, all 
sorts not otherwise speci- 
fied, including photogra* 
phic. 


77 (2) 


Instruments, appaea- 
TUS and APPLIANCES, 
imported by a passenger 
as part of his personal 
baggage and in actual 
use by him in the exer- 
cise of his profession or 
calling. 

OPTICAL, SCIENTIFIC, 
Philosophical and 
Surgical Instru- 
ments, apparatus 

and AI^PLTANOES. 


77 (3) I ARTIFICIAL TEETH 

78 Clocks and Watches 
I and parts thereof. 

Musical instruments 

and parts thereof, all 
sorts and records for 
talking machines. 


79 


80 


Save where otherwise speci- 
fied, all articles which 
are arms or parts of arms 
within the meaning of 
the Indian Arms Act, 
1878 (excluding springs 
used for air guns), all 
tools used for cleaning or 
putting together the same, 
all machines for making, 
loading, closing or cap- 
ping cartridges for arms 
other than rifled arms 
and all other sorts of am- 
munition and military 
stores, and any articles 
which the Central Govern- 
ment may, hy notification 
in the oflfioial Gazette, 
declare to be ammuni- 
tion or military stores 
for the purposes of iibis 
Act. 


Free 


20 per cent. 
ad valorem. 


Revenue 


Preferential 

revenue. 

Revenue 


Revenue 


I 25 per cent, ad 
valorem. 


25 per cent. 
valorem. 

50 per cent. 
valorem. 

50 per cent. 
valorem. 


ad 

ad 


ad 


15 per cent. 
ad valorem. 


SECTION XIX. 

ARMS AND AMMUNITION. 


Revenue. 




50 per cent, ad 
vodorem. 
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Name of article. 


Nature of 
duty. 


80 (1) Subject to the exemptions I 
specified in Item No. 80 
(S) — Firearms, including-* 
gas and air guns, gas and 
air rifles and gas and air 
pistols, not otherwise 
specified, but excluding 
parts and accessories 
thereof. 

80 (2) Subject to the exemptions 
specified in Item No. 80 
( 3 )~- 

(a) Barrels, whether 3 
single or double for 
firearms, including gas 
and air guns, gas and 
air rifles, and gas and 
air pistols, not otherwise 
specified. 

(h) Main springs and ] 
magazine springs for 
firearms, including gas 
guns, gas rifles and gas 
pistols. 

(c) Gun stocks and J 
breech blocks. 

(d) Eevolver cylinders, 1 
for each cartridge they 
will carry. 

(e) Actions (including 1 
skeleton and waster), 

' breech bolts and their 
heads, cocking pieces, 
and locks for muzzle 
loading arms. 

(f) Machines for mak- I 
ing, loading or closing 
cartridges for rifled 
arms. 

(g) Machines for capping ] 
cartridges for rifled 
arms. 

80 (3) The following AEMS 
AMMUNITION and MILI- 
TARY Stores:— 
fa j Arms forming part 
of the regular equip- 
ment of a commis- 
sioned or gazetted officer 
in His Jlajesty^B service 
entitled to wear diplo- 
matic, military, naval, 
Royal Air Force or police 
uniform. 

(b) A revolver and an 
automatic pistol and 
ammunition for such re- 
volver and pistol up to 
a njaximum of 100 
rounds pet revolver or 
pistol, ( i) when aocom- 


Revenue, 


Standard rate of 
duty. 


Rs. 18-12 each or 
I 37J per cent, ad 
I valorem, which- 
ever is higher, 
plus 12 J pei 
cent, ad valo- 


Preferential rate of duty 
if the article is the pro- 
duce or manufacture of 


The 

United 

Kingdom. 


Duration 
of protective 
rates of duty. 


A British 
Colony, 


Revenue. j Rs. 18-12 1 m 


Revenue. 

Ra. 6-4 
each. 

1 -A-^ 

1 ^ § 

1 « t. 



‘ » s 







Revenue. 

Es. 3-12 

is 


each. 

o ^ 

p-i 

Revenue. 

Rs. 2-8 

S-i 


each. 

« 




Revenue, 

Re. 1-4 

S.i 


each. 

j 


per cent, ad 
valorem. 


60 per cent, ad 
I valorem. 
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Name of article. 


Nature of 
duty. 


Standard rate of 
duty. 


Preferential rate of duty 
if the article is the pro- 
duce or manuiacture of 


The 
United 
Kingdom. 1 


A British 
Colony. 


Duration 
j of protective 
: rates of duty. 


panying a commissioned 
officer of His Majesty’s 
regular forces, or of the j 
Indian Auxiliary Force 
or the Indian Territorial 
Force or a gazetted 
police officer, or (%i) 
certified by the com- 
mandant of the corps 
to whiob such officer 
belongs, or, in the case 
of an officer not attached 
to any corps, by the 
officer commanding the 
station or district in 
which such officer is ser- 
ving or, in the case of 
a police officer, by an 
Inspector-General or 
Commissioner of police, 
to be imported by the 
officer for the purpose 
of bis equipment. 

(c) Swords for presenta- 
tion as army or volunteer 
prizes. 

(d) Arms, ammunition 
and military stores 
imported with the 
sanction of the [Central 
Government] for the 
use of any portion of 
the military forces of a 
State in India being a 
unit notified in pursu- 
ance of the First Sche- 
dule to the Indian Ex- 
tradition Act, 1903. 

(e) Morris tubes and 
patent ammunition im- 
ported by officers com- 
manding British and 
Indian regiments or vo- 

_ lunteer corps for the 
instruction of their men. 


OEnamBNTAL AemS of Revenue 
an obsolute pattern pos- 
sessing only an antiqua- 
rian value; masonic and 
theatrical and fancy dress 
swords, provided they 
are virtually useless for 
oSensive or defensive 
purposes; and dahs inten- 
ded exclusively for domes- 
tic agricultural and In- 
dustrial purposes. 


25 per cent, ad 
valorem. 


CARTRIDGE CASES, filled Revenue 
and empty. 


50 per cent, ad 
valorem. 
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Item 

No. 




1 Preferential rate of duty 
i if the article is the pro- 

Name of article. 

1 

Nature of 

Stanaardrateof 1 <luce or manufacture o£ 

duty. ^ 

daty. 1 Tte 

United 

Kingdom. 

A British 
Goionv. 



Duration 
of protective 
rates of duty. 


SECTION XX. 

MISGELLA.NEOUS GOODS AND PRODUCTS NOT ELSEWHERE INCLUDED. 


82 

Coral, prepared 

Revenue . 

25 per cent, ad 
valorem. 

... 

... 

82(1) 

Ivory, manufactured, 
not otherwise specified. 

Revenue . 

50 per cent, ad 
valorem. 

..c 

... 

82 (2) 

Bangles and beads, 
not otherwise specified. 

Revenue . 

50 per cent, ad 
valorem. 

... 

i 

83 

Brushes, all sorts 

Revenue . 

25 per cent, ad 
valorem. 

... 

... 

84 

Toys, games, playing 
CARDS and requisites 
for games and sports, 
bird shot, toy cannons, 
air guns and air pistols 
for the time being ex- 
cluded in any part of 
British India from the 
operation of all the pro- 
hibitions and directions 
contained in the Indian 
Arms Act, 1878, and ' 
bows and arrows. 

Revenue . 

50 per cent, ad 
valorem. 



85 

Buttons, metal 

Revenue . 

25 per cent, ad 
valorem. 

... 

... 

85 (1) 

1 

Smokers’ requisites 

excluding tobacco and 
matches : 

Provided that mechaui- 
cai lighters as defined i 
in the Mechanical 
Lighters (Excise Duty) 
Act, 1934, shall be liable 
in addition to a duty 
equal to the amount of 
the excise duty imposed 
by that Act on mechani- 
cal lighters manufactur- 
ed in Britith India, 

Revenue . 

60 per cent, ad 
valorem* 

1 

! 




SECTION XXL 

WORKS OF ART AND ARTICLES FOR COLLECTIONS. 


prints, Engravings 
and Pictures (includ- 
ing photographs and 
picture post cards), not 
otherwis specified. 

Revenue . 

50 per cent, ad 
valorem. 



art, works op, not 
otherwise specified. 

Revenue . 

25 per cent, ad 
valorem. 

... 

... 

Art, the following 
WORKS OP :-^(l) sta- 
tuary and pictures in- 
tended to be put up for 
the public benefit in a 
public place, and (2) 
memorials of a public 
character intended to be 
put up in a public place, 
including the materials 
used, or to be used in 
their construction, whe- i 
ther worked or not. J 


Free .... 

I 


i 

! 

1 l 

1 

1 
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Item 

Name of article. 

Nature of 

Standard rate of 

Preferential rate of duty i 
if the article is the pro- 
duce or manufacture of 

Duration 
of proteetlv* 
rates of dut; 

No. 

duty. 

duty. 

The 

United 

Kingdom. 

A British 
Colony. 

86 (3) 

Speoimfns, Models j 

and WALL DIAGRAMS 
illustrative oi natural 1 
science, and medals and 
antique coins. | 

1 

Free .... 

! 


i 

j i 

j 

i 

86 (4) 

Postage Stamps, wbe- i 
ther used or unused, ‘ 

... 

Free .... 

... 


[ 


SECTION XXII. 

ARTICLES NOT OTHERWISE SPECIFIED. 


87 

! Ail other articles not 

Revenue . 

25 per cent, ad 




otherwise specified, in- 
cluding articles import- 
ed by post. 

/ 

valor £771. 

i 

\ 

i 

1 


^[THE] SECOND SCHEDULE. 

EXPORT TARIFF. 


Name of article. j Rate of duty. 


1 

RAW JUTE (other than Bimlipatam jute) - 


2 

3 

(1) Cuttings 

(2) ALL other descriptions 

JUTE MANUFACTURES (other than of Bimlipatam jute), when not 
in actual use as coverings, receptaeles^or bindings for other goods—, 
^(1) Sacking (cloth, bags, twist, yarn rope and twine) ... 

(2) Hessians and all other descriptions of jute manufactures not 
otherwise specified 

RAW COTTON ... 

Rs. 4-8 per bale of 400 lbs. 

Rs. 15 per bale of 400 lbs, 

Rs. 50 per ton. 

Rs. 80 per ton. 

At such rate not exceeding Rs. 



75 per bale of 400 lbs. as the 
Central Government by notifi- 

1 

4 

1 

RICE, with or without husk, including rice-flower but excluding 
rice bran and rice dust, which are free. 

cation in the Official Gazette 
may from time to time deter- 
mine. 

Two annas and three pies per 

6 

TEA 

Standard maund. 

Four annas per ib.] 

h[6 

7 

Cloth of any description manufactured either wholly from cotton or 
partly from cotton and partly from any other substance and con- 
taining not less than ten per centum of cotton by weight, but 
excluding cloth of handloom manufacture 

Manganese ore ... 

25 per cent, ad valor e7)i, 

25 pec cent, ad valor nyi. 

8 

Oil seeds 

Rs. 80 per ton. 

9 

Vegetable oils 

Rs. 160 per ton.] 


[a] The Second Schedule (containing items 1 to 5) was substituted for the original Second Schedule, by the 
Indian Finance Act, 1947 (XX [20] of 1947), S. 5. [31-3-1947.] [b] Items 6 to 9 were m^erUd by the Indian 
Finance Act, 1948, S. 6. [31-3-1948.] ^ 


THE THIRD SCHEDULE, — [Acts repealed.] Repeciled by the Mepedling and 
Amending Act, 1987 (XX [20] of 1987), 8. 3, and Sch, II, 
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[THE] TAXATION ON INCOME (INVESTIGATION COMMISSION) 

ACT, 1947 

(ACT XXX OF 1947). 

CONTENTS. 


Sections 

1. Short title, extent and coinmenoement. 

2. Interpretation. 

8. Constitution and functions of Commission. 

4. Composition of Commission. 

5. Power of Central Government to refer cases 

for investigation. 


Sections 

6. Powers of Commission. 

7. Procedure of Commission. 

8. Power to direct re-opening of assessment 

proceedings. 

9. Bar of jurisdiction. 

10. Power to make rules. 


STATEMENT OF OBJECTS AND REASONS 


“It is notorious that recently businesses and properties 
have changed bands for \ery large sums of money. 
Government are anxious to know how in spite of \eiy 
high rates of taxation -Income tax, supei-tax and 
excess profits tax - the large fortunes which these 
transactions imply have been accumulated, The Dill 


therefore proposes to appoint and empower a Special 
Commission to investigate both the actual incidence of 
taxation wiih particular reference to individual cases 
and the extent to which the existing law Is ade']uate to 
prevent evasion . . . 

— Gazette of India, 1947, Part V, page 215 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
— Amended by Acts 2B of 1948 and 49 of 1948. 


[THE] TAXATION ON INCOME {ENVESTIGATION COMMISSION) ACT, 1947. 


(Act XXX op 1947)®* 


[iSiJi Aprili 1947 J 

An Act to provide for an investigation into matters relating to taxation on income. 


Whereas ifc is expedient;, for the purpose of ascertaining whether the actual incidence of 
taxation on income is and has been in recent years in accordance with the provisions of law, and 
the extent to which the existing law and procedure for the assessment and recovery of such 
taxation is adequate to prevent the evasion thereof, to make provision for an investigation to be 
made into such matters; 

It is hereby enacted as follows : 

[a] For Statement of Objects and Reasons, see Gazette of India, 1947, Part V, page 215; and for Report of the 
Select Committee, sjg ibid, page 373, ^ 

Short title, extent i. (l) This Act may be called the Taxation on Income (Investigation 
and commencement. Commission) Act, 1947. 

(2) It extends to the whole of British India-®* 

(3) It shall come into force on such date as the Central Government may, by notification in 
the official Gazette, appoint.^ 

[a] The expression ‘'the whole of British India” in its application to the Dominion of India, means “all the 
Provinces of India”— see 1. 0, Art. 4 (2); and, in its application to the Dominion of Pakistan, means “all • 
the Provinces of Pakistan” — see P. 0 , Art. 4 (2); [15-8-1947]. [b] The Act came into force on 1st May 

1947— s4e Gazette of India, 1947, Parti, pige 578. 


2. In this Act, “taxation on income” means any tax chargeable under the Indian Income-tax 
Interpretation. Act, 1922 Or the ExceSS ^Profits Tax Act, 1940- 

Constitution and 3. The Central (jovernment may constitute a Commission to be called the 

functions of Com- Income- tax Investigation Commission (hereinafter referred to as the Commission) 
mission, whose duties it shall be — 

(a ) to investigate and report to the Central Government on all matters relating to taxation on 
income, with particular reference to the extent to which the existing law relating to, and 
procedure for, the assessment and collection of such taxation is adequate to prevent the 
evasion thereof; 

(b) to investigate in accordance with the provisions of this Act any case referred to it under 

section 5 and report thereon to the Central Government. 

Composition of (ij The Commission shall consist of a Chairman (being a person who is 

Commission. or has been a Judge* of a High Court) and two other Commissioners, appointed 

by the Central Government. , . ir n , 

(2) On the occurrence from any cause of a vacancy among the Commissioners, the Central 

Government may, if it thinks fit, appoint a person to fill the vacancy. 
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[the] taxation ox income (iNVESTiGrATION COMMISSION) ACT, 1917 [ Ss. 1-6] 


’^[0?) The Commission shall be appointed to act, in the first instance, up to the Cist day of 
March, 1950, but the Central Government may extend its term of appointment for any period up to 
the Slat day of March, 1951. 

( 4 ) The Central Government may appoint a Secretary to the Commission and such othee 
staff as may be necessary.] 

[a] Bub-sections (3) and (4) were added bv the Taxation on Income (Investigation Commission) (Amendment) 

Act, 1948 (XXIIl [23j of 194b), B. 2 [12-4-1943]. 

^[5. (1) The Central Government may, at any time before the ^tJst clay of September, 1948] refer 
Powci of Central Gov- to the Commission for investigation and report any case or points in a case 
ernmont to refer cases for which the Central Government has prima facie reasons for believing 
mvoatigation. ^ person has to a substantial extent evaded payment of taxation on 

income, together with such material as may be available in support of such belief, and may at any 
time before the '^[ist day of September, 1943] apply to the Commission for the withdrawal of any ease 
or points in a case thus referred, and if the Commission approves of the withdrawal, no further 
pioceedings shall thereafter he taken by or before the Commission in respect of the case or points 
BO withdrawn, 

(2) The Commission may, after examining the material submitted by the Central Govern- 
ment with reference to any case or points in a case and making such investigation as it considers 
necessary, report to the Central Government that in its opinion further investigation is not likely 
to reveal any substantial evasion of taxation on income and on such report being made the inves- 
tigation shall be deemed to be closed. 

(B) No reference made by the Central Government under sub-section (l), at any time before 
the ^[Ist day of September, 1948] shall be called in question, nor shall the sufficiency of the material 
on which such a reference has been made be investigated in any manner by any Court. 

'(4:) If in the course of investigation into any case or points in a case referred to it under 
sub-section (1), the Commission has reason to believe — 

(a) that some person other than the person whose case is being investigated has evaded 
payment of taxation on income, or 

(h) that some points other than those referred to it by the Central Government in respect 
of any case also require investigation, 

it may make a report to the Central Government stating its reasons for such belief and, on 
receipt of such report, the Central Government shall, notwithstanding anything contained in sub- 
section (l), forthwith refer to^'lhe Commission for investigation the case of such other person or 
such additional points as may be indicated in that report.] 

[a] Substituted for the original section by the Taxation on Income (Investigation Commission) (Amend- 
ment) Act, 1948 (XXIII [23] of 1948), S. 3 [12-4*1948]. For Statement of Objects and Beasons of tbis 

amending Act, see Gazette of India, 1948, Part V, page 113. [b] Substituted by Act 49 [XhlX] of 1948. 

®[6. (1) The Commission shall have power to require any person to prepare and furnish by 
’ Powers of Com- a specified date written statements of accounts and affairs verified on oath 
mission. and, if so required, also duly certified by a qualified auditor, giving informa- 

tion on such points and matters as may be specified; and any person so required shall notwith, 
standing anything in any law to the contrary be bound to comply with the requirements of the 
Commission. 

(2) The Commission shall also have power to administer oaths, and shall have all the powers 
of a civil Court under the Code of Civil Procedure, 1908 (v of 1908), for the purposes of taking 
evidence on oath, enforcing the attendance of witnesses and of persons whose cases are being inves- 
tigated, compelling the production of documents and issuing commissions for the examination of 
witnesses. 

(B) If in the course of any investigation it appears to the commission to be necessary to 
examine any accounts or documents or to interrogate any person or obtain any statements from 
any person, the Commission may authorise any income-tax authority not below the rank of an 
Income-tax Officer (hereinafter referred to as the “authorised official”) in that behalf, subject to 
such directions as may be issued by the Commission from time to time, and the authorised official 
shall examine the accounts or documents, interrogate the person or obtain the statements from the 
person ; 

Provided that the authorised official shall in the discharge of his duties be entitled to employ 
such ministerial and subordinate executive staff as he may consider necessary, 
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(4) The authorised official shall subjecfe to the direction of the Commission have the same 
powers as the Commission under sab-sections (1) and (2), and any person having charge or cus« 
tody of accounts or documents required to be examined shall notwithstanding anything in any law 
to the contrary be bound to produce them to the authorised official and to give to such official 
any information in respect thereof which he may require ; and any person interrogated by the 
authorised official or called upon by him to make or prepare a statement or furnish information 
shall notwithstanding anything in any law to the contrary be bound to comply with his directions 
and answer all questions relating to the case put to him by such official. 

( 5 ) If any person whose case or the points in whose case is or are being investigated by the 
Commission refuses or fails to attend in person in compliance with a notice in that behalf duly 
served upon him or to give any evidence or to answer questions or to produce documents or to 
prepare and furnish statements when called upon to do so, the Commission may, if satisfied that 
the refusal or failure was wilful, close the investigation of the case and proceed to draw up its 
report on the case or on the points to the best of its judgment and may in its discretion also direct 
that such sum as it may specify in the direction shall be recovered from the person by way of 
penalty for the refusal or failure, without prejudice to any penalty under the Indian Income-tax 
Act, 1922, and thereupon the sum so specified shall be recoverable as if the direction were given 
under sub-section (l) of section 46 of the Indian Income-tax Act, 1922, by the Income-tax Officer 
having jurisdiction to assess the person. 

( 6 ) If in any proceedings before an authorised official any person whose case or the points 
in whose case is or are being investigated refuses or fails to attend in person or to produce or 
cause to be produced accounts or documents or to answer questions or to prepare statements or to 
furnish information when called upon to do so, the authorised official shall report such refusal or 
failure to the Commission, and thereupon the provisions of sub-section (6) shall apply as if the 
refusal or failure took place in the course of the investigation by the Commission itself. 

( 7 ) The Commission and, subject to the direction of the Commission, any authorised official 
may make such enquiries in such manner as it or be may deem fit and obtain statements on oath 
from any person who is considered likely to be in possession of any information or document rele- 
vant to the case or points in the case referred to the Commission or is in the opinion of the Com- 
mission likely to be reported by it to the Central Government for reference under the provisions 
of sub-section (4) of section 5 ; and for the purposes of these enquiries, the Commission and the 
authorised official shall have all the powers conferred on them by sub-sections (1), (2), (3) and (4). 

( 8 ) All materials gathered by the Commission or the authorised official and materials 
accompanying the reference under sub-section (1) of section 5 may be brought on record at such 
stage as the Commission may think fit. 

( 9 ) Subject to any rules made in this behalf under the Act any authorised official shall at 
all reasonable times have full and free access to all books, documents and other papers which in 
his opinion are relevant to the proceedings in any case or cases under this Act, and if specially 
authorised in this behalf by the Commission, to any buildings and places where he may have 
reason to believe that such books, documents or papers may be found; and he shall have power to 
place identification marks on such books, documents or papers and to make extracts or copies 
therefrom or, if be considers it necessary, to take possession of or seize such books, documents 
or papers. 

( 10 ) The Commissioners and all authorised officials shall be deemed to be public servants 
within the meaning of section 21 of the Indian Penal Code, and the Commission shall be deemed 
to be a civil Court'for the purposes of section 195 and Chapter XXXV of the Code of Criminal 
Procedure, 1893, references in the said Chapter to the presiding officer of a Court being deemed 
to include the Chairman of the Commission.] 

[a] Substituted ioT the original section by the Taxation on Income (Investigation Commission) (Amendment) 
Act, 194S (XXIII [23] of 1948), S. 4. 12-4-1948. 


Objects and Reasons. 


“ . . . . The Commission’s nominee has to be an 
official of the Income-tax Department with a view to 
secure the necessary measure of disciplinary control 
and to ensure that there may be no complaint from 
the assessees that there accounts are being divulged to 
outsiders. 


The power to make ex parte enquiries and collect 
evidence is subject to the condition {vide section 7 (2)) 
that before the result of the enquiries is acted upon, the 
person concerned is given an adequate opportunity to 
rebut the evidence gathered from these enquiries.’” — 
S. O. R. of Act XXIII of 1948, Gazette of India, 1948* 
Part V, page 114, 


997 & 998 A, M, 
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(1) The Commission shall, sabjeot to the provisions of this Act, have power to regulate 
Procedure ol Commis» its own procedure (including the fixing of places and times of its sittings 

Sion* deciding whether to sit in public or in private) and may act notwith. 

standing a vacancy in the number of the Commissioners ; and the powers of the Commission 
under sub-sections (I), (2)^ (8)t ( 7) and (8) of section 6 and sub-sections (2)^ ( 4) and (6) of this 
section may be exercised by any member thereof authorised by the Commission in this behalf. 

(2) In making an investigation under clause (b) of section 3, the Commission shall act in 
accordance with the principles of natural justice, shall follow as far as practicable the principles of 
the Indian Evidence Act, 1872, and shall give the person whose case is being investigated a reason, 
ble opportunity of rebutting any evidence adduced against him ; and the power of the Commission 
to compel production of documents shall not be subject to the limitation imposed by section 130 of 
the Indian Evidence Act, 1872, and the Commission shall be deemed to be a Court and its proceed- 
ings legal proceedings for the purpose of sections 5 and 6 of the Bankers’ Books Evidence Act, 1891, 

(8) Any person whose case is being investigated by the Commission may be represented by 
B) pleader, a registered accountant or an employee duly authorised to act on his behalf, provided 
that no person "shall he entitled to be-pcesent or to be represented in the course of an enquiry under 
fiub-sections (3) and (?) of section 6. 

(4) No person shall be entitled to inspect, call for, or obtain copies of, any documents, 
statement or papers or materials furnished to, obtained by or produced before the Commission or 
any authorised official in any proceedings under this Act ; but the Commission, and after the Com- 
mission has ceased to exist such authority as the Central Government may in this behalf appoint, 
may, in its discretion, allow such inspection and furnish such copies to any person : 

Provided that, for the purpose of enabling the person whose case or points in whose case is 
or are being investigated to rebut any evidence brought on the record against him, he shall, on 
application made in this behalf and on payment of such fees as may be prescribed by Rules made 
under this Act, be furnished with certified copies of documents, statements, papers and materials 
brought on the record by tbe Commission. 

($) Save in oases in •which the Commission may exercise its powers under section 195 and 
Chapter XXXV of the Code of Criminal Procedure, 1898, — 

(a) no suit, prosecution or other legal proceeding shall be instituted against any 
person in any civil or criminal Court for any evidence given or produced by him 
in any proceedings before the Commission, and 

(b) no evidence so given or produced shall be admissible in evidence against such 
person in any suit, prosecution or other proceeding before such Court, 

iexeept •with the previous sanction of the Central Government. 

In any proceedings under this Act, the Commission may, in its discretion, admit in 
evidence and act upon any document notwithstanding that it is not duly stamped or registered, 

(7) Nothing in sub-seotion ( 1) of section 64 of the Indian Income-tax Act, 1922, or of that 
section as applied to excess profits tax by section 21 of the Excess Profits Tax Act, 1940, shall apply 
to the disclosure of any of the particulars referred to therein in any proceeding before the Com* 
mission or in any report made by tbe Commission to the Central Government or in any report 
made to the Commission by an authorised ofificialj 

[a] Subshtutpd for the original section by tbe Taxation on Income (Investigation Commission) (Amendment) 
Act. 1948 (XXIir [23] of 1948), S. 5. [12-4-1948.] 

^•[8. (1) Save as otherwise provided in this Act, the material brought on record shall be 
Power to direct re-open- considered by all the three members of the Commission sitting together 
ing of assessment proceed- and the report of the Commission shall be in accordance with the opinion 
. of the majority. 

( 2) After considering the report, the Central Government shall by order in writing dirwt that 
such proceedings as it thinks fit under the Indian Income-tax Act, 1922, the Excess Profits Tax Act, 
1940, or any other law, shall be taken against the person to whose case the report relates in respect 
of the income of any period commencing after the Slstday of December* 1988 ; and, uiK)n such a 
direction being given, such proceedings may be taken and completed under the appropriate law 
tiptwithstapding the restrictions contained in section 34 of the Indian Income-tax Act, 1922, or 

of the Excess Profits Tax Act, 1940, or any other law and notwithstanding any lapse of 

decision to a difierent efifeet given in the case by any Income-tax auttiority or Income- 
tax Appellate Tdbund* 
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(8) Oa a direction being given under sab-section ( 2)^ and not otberwise^ a copy of tbe 
report of the CommissioB® so far as it relates to the ease of the person conserned,, shall be furnished 
to him. 

(4s) In all assessment or r6«assessmenfc proceedings taken in pursuance of a direction under 
sub-section (2), the findings recorded by the Commission on the case or on the points referred to it 
shall, subject to the provisions of sub-seeticns (8) and (6)^ be final ; but no proceedings taken in 
pursuance of such direction sbaii bo a bar to the initiation of proceedings under section 34 of the 
Indian Income-tax Act, 1922, 

(5) In respect of any order made in the course of proceedings taken in pursuance of a 
direction issued under sub.section (2), the provisions of sections 30, 31, 33 and 33A of the Indian 
Income tax Act, 1922, and the corresponding provisions of the Excess Profits Tax Act, 1940, shall 
not apply so far as matters declared final by sub-section (4) are concerned ; but the person concer- 
ned may, within 60 days of the date upon which he is served with a copy of such order, by appli- 
cation in the prescribed form accompanied by a fee of Rs. 100, require the appropriate Commissio- 
ner of Income-tax to refer to the High Court any question of law arising out of such order, and 
thereupon the provisions of sections 66 and 66A of the Indian Income-tax Act, 1922, shall, as far as 
may be, apply, with the modification that the reference shall be heard by a Bench of not less than 
three Judges of the High Court. 

(6) Notwithstanding anything contained in this section, the Commission shall have power, 
either* of its own motion or on the application of the persm concerned or of the Central Govern- 
ment, to correct clerical or arithmetical mistakes in its report or errors therein arising from any 
accidental slip or omission ; and after the Commission has ceased to exist, the Oommisaionec of 
Income-tax having jurisdiction over the case may exercise the powers conferred upon him by 
section 35 of the Indian Income-tax Act, 1922, as if the Gommssion’s report was an order passed by 
him. 

(7) Notwithstanding anything to the contrary contained in this Act or in any other law 
for the time being in force, any evidence in the case admitted before the commission or an autho- 
rised official shall be admissible in evidence in any proceedings directed to be taken under sub- 
eection (2). 

( 8) Save as otherwise provided in this Act, the provisions of section 64 of the Indian In- 
come-tax Act, 1922, shall apply to all statements, returns, accounts, documents, evidence, affilavits, 
depositions or record made, given, produced or obtained in connection with or in the coarse of the 
proceedings of the Commission or of any authorised ofidcial ] 

" [a] Substituted for the original section by the Taxation on Income (Investigation Commission) (Amend- 

ment) Act, 1948 (XXIII [23] of 1948), S. 6. [12-4-1948.] 

9. No act or proceeding of the Commission or ®[any authorised ofificial] shall be called in 

Bar of jurisdiction. question in any manner by any Court, and no suit, prosecution’or other 

legal proceeding shall lie against the Grown or any Commissioner or any other person for anything 
in good faith done or intended to be done under this Act. 

[a] Substituted for “any person authorised by it under ?ub-section (2) of section 6” by the Taxation on Income 
(Investigation Commission) (Amendment) Act, 1948 (23 [XXIII] of 1948), S. 7, [12 4-1948], 

10. The Central Government may, by notification in the official Gazette, make rules^ for car- 
Power to make Rules. lying out the purposes of this Act. 

[a] For the Taxation on Income (Investigation Commission) Rules, 1948, sea Gazette of India, 1948, Extra., p. 65 1& 
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[THE IHDIAN] TEA CESS ACT, 1903 


[ SS 1-3 ] 


Statement of Objects and Reasons, 


"‘Tbe object of this Bill is to provide for the levy of 
Fumll cei-s on Indian tea exported from British India, 
tvith the object of creating a fund for pushing the sale 
,mcl increasing the consumption of such tea. It is pro- 
|)Osed to entrust the administration of the fund to a 
special Committee, consisting of members representing 
ih© tea interest and recommended by local mercantile 
bodies. Those interested In the tea industry are practi- 


cally unanimous in recommending that the proposed 
legislation should be undertaken. 

2. The opportunity afforded by the present Bill has 
been tahen to make an amendment in section 6 of the 
Indian Tariff Act, 1894 (8 [VIII] of 1894), which will 
have the effect of extending the proposed tea ce&s to 
exports to foreign territory by land.” 

— Gazette of India, 190S, Pfc. V, p. 6. 


Act how affected by subsequent legislation. 

—Amende cl by Acts 1 of 1921; 3 of 1936; 13 of 1936; — Adapted by A. 0. 

13 of 1937, 23 of 1938; 27 of 1939. — Eepealed in part by Act 32 of 1934. 


[THE INDIAN] TEA OESS ACT, 1903. 

(Act IX OF 1903)®. 

[20th March 1908,] 

An Act to provide for the levy of customs-duty on Indian tea exported from British 

*^ 3 . 

Whereas it is expedient to provide for the creation of a fund to be expended for the promo- 
tion of the interest of the tea industry in India by a ^ [Board] specially constituted in this behalf; 

And whereas for this purpose it is expedient to levy customs-duty on tea produced in^India 
and exported from British India •']; 

It is hereby enacted as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1903, Pfe. V, p. 6, for Report of the Select 
Committee, see ibid., p. 123; for Proceedings in Council, see %bxd,, Pt. VI, pp. 3, 15 and 66. [b] The words 
“and to amend section 5 of the Indian Tariff Act, 1894” were repealed by the Indian Tariff Act, 1934 
(32 [XXXIt] of 1934), S. 13 and Sob. HI. [c] Substituted by the Indian Tea Cess (Amendment) Act, 
1936 (13 [XIII] of 1930), S. 9, for “Committee”, 

Short title and extent. 1. (i) This Act may be called the Indian Tea Cess Act, 1903; and 

(2) It extends to the whole of British India® *]^. 

[a] The expression “the whole of British India,” in its application to the Dominion of India means ‘all the 
Provinces of India’ See I. 0., Art. 4 (2); and, in its application to the Dominion of Pakistan, means ‘all 
the Provinces of Pakistan’— See P. 0., Art. 4 (2); [16-8-1947]. [b] The words “except Aden and Burma” 
were repealed by A. 0. The words “and Burma” had been mserted by the Indian Tea Cess (Amendment) 
Act, 1937 (13 [XIII] of 1937), S. 2. 

Definitions. 2. In this Act,— 

(a) “Collector'* means, in reference to tea exported by eea, a Customs- collector as defined 
in clause fej of section 3 of the Sea Customs Act, 1878, and, in reference to tea passing 
out of British India by land, ®[a Collector of Land Customs as defined in clause (c) 
of section 2 of the Land Customs Act, 1924] ; 

(b) “tea cess” means the customs-duty imposed ^[by or under] section 3 of this Act 

* *]; and 

^[(c) “the Board” means the Indian Tea Market Expansion Board constituted under sec- 
tion 4 J 

'[a] Substituted by the Indian Tea Cess (Amendment) Act, 1936 (13 [XIII] of 1936), S. 2,” for “the Collector of 
the district.” [b] Substituted^ ibid., for “by.” [c] The words “and by section 5 of the Indian Tariff Act, 
1894, as amended by this Act” were repealed by the Indian Tariff Act, 1934 (32 [XXXII] of 1934), S, 13 and 
Sch. III. [d] Substituted by Act 13 [XIII] of 1936, S, 2, lor clause fej, defining “Tea Cess Committee.” 


*■[3. (1)1 On and from the first day of April, 1903, a customs-duty shall be levied and collected 
Imposition of duty on on all tea produced in India and exported from any customs- port to any 
exports of Indian tea. pQj.|. beyond the limits of British India b[ * * °[aueh rate not 

exceeding one rupee and eight annas per hundred pounds as the ‘^[Central Government] may, on 
the recommendation of the Board], prescribe by notification in the ®[Ofi6ioial Gazette]. 

^[(2) The ‘^[Central Government] may, by notification in the ®[Ofl&cial Gazette], direct that a 
customs-duty at the like rate shall be levied and collected on all tea produced in India and taken 
by land from British India to any place beyond the limits of British India.] 

[a] Sifhstituted by the Indian Tea Cess (Amendment) Act, 1936 (13 [XIII] of 1936), S. 3, fox “3.” [b] The 
' words “or to Aden”, were repealed by A, O, [c] Subshtutedj ib%d,y for “the rate of twelve annas per 
hundred pounds or at such lower rate as the Governor- General in Council may, on the recommendation of 
the Tea Cess Committee.” [d] Substituted by A. 0. for “Governor-General in Council.” [e] BubsiUukd 
by A. 0. for “Gazette of India.” [f] Inserted by Act 13 [XIH] of 1936, S, 3. 
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Constitution of tbe Indian Tea (I'j The [Central Government] shall eonstitnte ^[a body to 

Market expansion oar . Called the Indian Tea Market Expansion Board] to receive and 

.expend the proceeds of the tea cess. 

(2) The ^CBoard] shall in the first instance consist of ^[twenty- eight] memberSi who shall be 
appointed by the **'[Central Government] on the recommendation of the following bodies and autho« 
rities, namely ; — 

^[(a) two on the recommendation of the Bengal Chamber of Commerce, one on the recom- 
mendation of the Bengal National Chamber of Commerce, one on the recommendation 
of the Madras Chamber of Commerce and one on the recommendation of the Associated 
Chamber of Commerce and one on the recommendation of the Federation of Indian 
Chambers of Commerce and Industry and one on the recommendation of the South 
Indian Chamber of Commerce ; 

(h) five on the recommendation of the Indian Tea Association, Calcutta, two on the recom- 
mendation of the Assam Branch of the Indian Tea Association and two on the recom- 
mendation of the Surma Valley Branch of the Indian Tea Association; 

(c) two on the recommendation of the United Planters* Association of Southern India, two 
on the recommendation of the Booara Planters* Association, one on the joint recom- 
mendation of the Darjeeling Planters* Association and the Terai Planters’ Association 
and one on the recommendation of the Indian Tea Planters* Association, Jalpaiguri ; 

(d) ®[on 0 on the recommendation of the Terai Indian Planters’ Association, one on the re- 
commendation of the Government of Bengal ] to represent the Tea Planters of Tripura 
and Chittagong who are Indians, one on the recommendation of the Assam Valley Indian 
Tea Planters’ Associations, one on the recommendation of the Surma Valley Indian 
Planters’ Associations and one on the recommendation of the Government of Madras 
to represent Tea Planters in Southern India who are Indians ;] 

\(e) one on the recommendation of the Travancore Government to represent the tea plan- 
ters of Travancore:] 

Provided that if, within the period prescribed in this behalf by rules made under this Act, any 
of the said bodies or authorities fails to make any recommendation, or to make the full number of 
recommendations which it is entitled to make, the Central Government] may appoint the re- 
quired number of members of the Board] of ^[its] own motion without such recommendation. 

H(2A ) The Executive Committee of the Board shall consist of nine members of whom not 
less than three shall be Indians.] 

(S) Whenever any member appointed either on the recommendation of any body or authority 
referred to in sub-section (2)yOJi in default of such recommendation, dies, resigns, ceases to reside 
in British India or becomes incapable of acting as a member of the Board], the ®’[ Central Gov- 
ernment ] may, in Tits] discretion, on the recommendation of such body or authority, or in default 
of such recommendation, appoint another person to be a member in his stead. 

(4) No act done by the ^TBoard] shall be questioned on the ground merely of the existence 
of any vacancy in, or any defect in the constitution of the ®[ Board ] 

[a] Substituted by A. 0. for “Governor-Geneial in Counoil.” [b] Substituted by the Indian Tea Geas (Amend- 
ment) Act, 1936 (13 [Xllt] of 1936), S. 4, for “a Committee.** [c] Substituted, S. 9, for “Committee.” 
[d] Substituted, ibid., 1938 (23 [XXIII] of 1938), S. 2, for “twenty seven” which had beea substituted, ibid., 
1936 (13 [XIII] of 1936), S. 4, for “twenty.” [e] Substituted by Act 13 [XIII] of 1936, S. 4, for clauses 
ih) and (c). [f] The word “and,** was omitted by the Indian Tea Cess (Amendment) Act, 1938 (23 [XXIII] of 
1938), S. 2. [g] Substituted, ibid,, 1939 (27 [XXVII] of 1939), S. 2. [h] InserUd by Act 23 [XXIII] of 1938, 
S. 2. [i] Substituted by A. 0. for “his”, [j] Inserted by Act 13 [XIII] of 1936, S. 5. [k] Substituted, ibid., 
S. 9, for “Tea Cess Committee.” 

Application of proceeds 6. (1) At the close of each month, or as soon thereafter as may be 

of tea cess. convenient, the Collector shall pay the proceeds of the tea cess, after de- 

ducting the expenses of collection (if any), to the Board. ] 

(2) The said proceeds and any other moneys received by the Board] in this behalf shall be 
applied by the Board] towards meetiug the cost of such measures as the ^[ Board] may consider 
it advisable to take for promoting the sale and increasing the consumption in India and elsewhere 
of ®[tea generally and especially Indian tea.] 

^[(S) The Board'may, subject to the provisions of any rules made under section 7, borrow on 
the security of the tea cess for any purpose for which it is authorised under suh-section (2) to expend 
Its funds ; 
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Provided that the total amount borrowed shall not at any time exceed five lakhs of rupees and 
that no loan shall be taken which is repayable later than six months from the date of the loan ] 

[a] Substituted for ‘Tea* Cess Committee* by the Indian Tea Cess (Amendment) Aet, 1936 (13 [Xril] of 1936)^ 
S. 9. [b] Substituted for ‘Committee,’ ibid, [c] Substituted for ‘teas produced in India/ ibtd, [dj In® 

serted^ ibid. 

Keeping and auditing 6. ( l) The ^[Board] shall keep accounts of all money received and 
of accounis. expended under section 5. 

(2) Such accounts ehall be examined and audited annually by auditors appointed in this 
behalf by the ^[Central Government]; and such auditors may disallow any item which has, in their 
opinion, been expended out of any money so received otherwise than as directed by or under 
this Act. 

( 3) If any item is disallowed, an appeal shall lie to the ^[Central Government], whose decision 
shall be 6nal. 

[a] Substituted by the Indian Tea Cess (Amendment) Act, 1936 (13 [XTII] of 1936), S. 9 for “Tea CesS 
Committee”, [b] Substituted by A. 0. for “Governor-General in Council”, 

7. (Ij The ®‘tCentral Government], after consulting the Board] and after previous publi- 
Power to make rules. Cation, fnay make rules® to carry ouc the purposes of this Act. 

{ 2) In particular and without prejudice to the generality of the foregoing power, such rules 
may povide for — 

fa/ the nomination, ^[election, recommendation,] ®[*] appointment ^[and retirement] of 
members of the ^[Board], and the orocedure of the ^[Board]; 

(b) the levy and payment of the cess; [*J® 

(cj the form of accounts to be kept and the publication of an abstract of such accounts 
With the report of the auditors thereon; 

H(d) the conditions subject to which the Board may incur expenditure outside India for the 
promotion of the interests of the Indian tea industry; and 
TeJ the conditions subject to which the Board may exercise its borrowing powers.] 

(3) All such rules shall be published in the ®[Offieial Gazette], 

[a] Substituted by A. 0., for ‘ Governor General in Council”, [b] Substituted by the Indian Tea Casa 
(Amendment) Act, 1936 (13 [XUl] oi 1936), S 9 (or “Tea Cess Committee”, [c] For rules, see GuZPtte of 
India, 1937, Pt I, p. 1405. [d] Inserted by Act 13 [XIII] of 1936. S. 7. [e] The word “and” was repealedf 
ibid, [f] Substituted^ ibid.^ IS. 9 for “Committee”, [g] Substituted by 4- 0. for “Gazette of India”. 


8. [Amendment of Act VIII of 1894. section 6.] Repealed by the Indian Tariff Act^ 1934 
[32 [XXXII] of 1934), S, 13 and Sch, IIL 

sacTio^a are^to Sections 2 to 7 shall remain in force only until the thirty.first day of 

remain in force. March ^[1938] ; 


Provided that the ^[Central Government] may, on the recommendation of the ® [Board], 
declare, by notification in the ^[Official Gazette], that the said sections shall continue in force for 
any further period specified in such notification ® 

[a] Substituted by the Indian Tea Cess (Amendment) Act, 1936 (13 [XIII] of 1936), S. 8, for “1908”, 
[bj Substituted by A. 0., for ‘ Governor-General m CouqciI”, [c] Substituted by Act 13 [XIII] of 1936, 
S. 9. for “Tea Cess Committee”, [d] Substituted by A. 0., for ‘Gazette of India”, [e] By virtue of the 
latest notification in this respect, Ss. 2 to 7 shall continue to be in force for a period of one year from the 
first day of April 1948 — See Notification No. 309 (2) — ^«Tr, (1. E. E)/47 dated 20-3-1948, Gazette of India# 
1948, Part I, page 337. 

Disposal of surplus 10. If ‘any proceeds of the tea cess or any moneys so receivedi as aforesaid 
proceeds of tea cess. remain unexpended when sections 2 to 7 cease to be in force, they shall vebi 
in His Majesty, 
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THE SCHEDULE. 


Statement of Objects and Reasons. 


‘*The existing International scheme for regulation of 
tbe export of tea and for tbe control of extension of tea 
cultivation expires on 31st March 1938 The Indian Tea 
Control Aou, 1935, which was passed to give effect to 
the scheme in British India, will also expire on the 
same date. 

Representatives of the tea industry in India, Ceylon 
and the Netherlands Indies have executed au agreement 
providing for the renewal of the scheme for a further 
period of five years from 1st April 1938, After careful 
consultation with tbe various interests affected and the 
Provincial Governments as well as the Indian States 
conoernei the Central Government have decided to give 
official recognition to the renewal of tea control scheme. 
The specific consent of the Provincial Governments has 


also been cbtiined to legislation being undertaken in 
the Central Legislature regarding the control of exten® 
sion of tea cultivation which suliject falls within th# 
Provincial legi-iiative list under the new constitution. 

There ha-i been unanimity of opinion that the con* 
trol scheme has been beneficial to the tea industry in 
India and the proposals for iegislatiin have the support 
of 99 par cent, of industry. The draft bill is designefl 
to give legislative sanction to the operation of thft 
rpnewal scheme for a period of five years from 1st April 
1938. It may be mentioned that tbe other parties coa- 
cerned. namely, the Governments of Ceylon and the 
Netherlands Indies, have already agreed to adhere te 
the renewal scheme.’* ^ 

— Gazette of India, 1937, Part V, page 606» 


Act how affected by subsequent legislation. 

—Amended by Acts 34 of 1939; 12 of 1943; 29 of 1943; 

1 of 1945; 19 of 1948. 

— Amended by Ordinances 7 of 1940; 47 of 1942. 

— Amended temporarily by Act 35 of 1939. 

[THE INDIAN] TEA CONTROL ACT. 1938. 

(Act VIII OP 1938)^ [28th March, 

An Act to provide for the control of export of tea from and for the control of the 
extension of the cultivation of tea in British India, 

Whereas ifc is expedient, for the purpose of implementiag the agreement which fcha Oenfcfsl 
Government has entered into with the Governments of Oeylon and the Netherlands India to giva 
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effect to the proTisions of the Intern ationai Agreement made between associations representing the 
tea growers of India» Ceylon and the Netherlands Ind^a, to i^rovide for the control of the export of 
tea from, and for the control oi the extension of the cultivation of tea in, British India; it is hereby 
enacted as follows : 

[a] For the Statement of Obiects and Reasons, see Gazette oi India, 1937, Pt. V, p. 306; for the Report of the 
Select CommiLtec, see 1938, Pt. V, p. 1. 

The Act has been ai^phed to : 

The dibtdet of Ranch’, seo Notification No. 1371'llC-68-Com., dated 23rd June 1938, "Bihar Gazette, 1938, 
Pt. II, p. 700. 

British Baluchistan, see Notification No 200-F., dated 10th August 1938, Gazette of India. 1938, Pt. I, 
p. 1371; 

Jaunsar-Bawar pargana of Debra Dan district, U. P. Government Notification No. 4011/XVIII-265, dated 
17ih August 1938 ; 

The Chittagong hill tracts with effect from 1st April 1938 by Bengal Government Notifications 
Nos. 20802*E.A., dated 27th September 1938 and 11709 E.A , dated 9th November 1939 ; 

The Darjeeling district with effect from 1st April 1938, by Bengal Government Notifications Nos. 739 
Com. dated 8th March 1939 and 328- Com., dated 1st November 1939. 

The Act has been extended to the excluded and partially excluded areas in Assam, see Notification 
No. 3443 G.S., dated 8th August 1938, Assam Gazette, 1938, Pt. 11. p. 1134. 

Short title, extent, commence- 1. (l) This Act may be called the Indian Tea Control 

ment and duration. Act, 1938. 

(^) It extends to the whole of British India. 

(SJ It shall come into force on the 1st day of April 1938. 

^1(4) It shall remain in force up to the 3isfc day of March 1950] 

[a] Subshtuted by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948), S. 2. [1-4-1948]. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) “Committee” means the Indian Tea Licensing Committee constituted under this Act ; 
(h) “Customs-collector” means a Customs-collector as defined in clause (o) of section 3 of 
the Sea Customs Act, 1878, for the purposes of that Act, or of that Act, as applied to 
the import and export of goods by air, or a Collector of Land Customs as defined in 
clause (c) of section 2 of the Land Customs Act, 1924, as the case may be ; 

(c) “Export” means to take out of British India by land, sea or air to any place outside 
India other than the French and Portuguese Settlements bounded by India or a 
country notified in this behalf by the Central Government by notification in the 
official Gazette : 

( d) “Indian export allotment” means the total quantity of tea which may be exported 
during any one financial year ; 

(e) “owner” includes any agent of an owner ; 

(f) “prescribed” means prescribed by rules made under this Act ; 

^I(q) “standard export figure” means such quantity as the Central Government may by 
notification in the official Gazette specify;] 

(h) “tea” means — 

(i) in Chapter III and Chapter lY ^[and in the Schedule], the plant ^[Thea sinensis] and 
(ii) elsewhere, the commodity known as tea made from the leaves of the plant ^[Thea 
sinensis] including green tea but excluding tea waste ; and 

(i) “tea seed” includes seeds, roots, stumps, cuttings, buds, and any living portion of the 
plant ^[Thea sinensis] which may be used to propagate that plant. 

Ca] SuhsUtuied for original clause (g) by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948), 
S. 3. [1*4*1948]. [b] Inserted by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), 
S. 3. [29-3^1943]. [c] Subshtuted for ^'Camellia Thea (Linn)” by Act 19 [XIX] of 1948, S. 3. 
[1-4-1948] . 

GHAPTBE I. 

The Indian Tea Licensing Committee. 

Constitution of the 3. ( l) The Central Government shall constitute a Committee, to be* 
Indian Tea^ Licens- called the Indian Tea Licensing Committee, consisting of the followin^^' 
Ing (3ommittee. members i — 

(a) one member to be nominated by each of the following bodies, namely : — 

(i) the Indian Tea Association, Calcutta, 

(ii) the Assam Branch of that Association, 

(ijii) the Surma Valley Branch of that Association, 
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(b) 


(c) 

(d) 

(e) 


(iv) the Dooars Planters Association, 

(v) the Indian Tea Planters Association, Jalpaigari, and the Terai Indian Planters 
Association, Terai acting together, and 

(vi) the Darjeeling Planters Association and the Terai Planters Association, acting 
together ; 

two members to be elected in the prescribed manner by and from among Indian 
owners of tea estates to which export quotas were allotted under the Indian Tea Con- 
trol Act, 1933, for the financial year beginning on the 1st day of April, 1937, one to 
represent the Indian Tea Planters of the Assam Valley and one to represent the 
Indian Tea Planters of the Surma Valley, the Indian State of Tripura, the Chitta- 
gong Hill Tracts and the District of Chittagong; 

three members to be nominated by the United Planters Association of Southern India, 
one to represent tea estates in British India, and one to represent tea estate in Indian 
States ; 

one member to be nominated by the Government of the Indian State of Travancore 
to represent the tea estates in that State ; 

one member to be elected in the prescribed manner by and from among Indian 
owners of tea estates to represent tea estates in Southern India excluding Travancore 
owned by Indians ; and 

(f) one member to be elected by owners of tea gardens of Kangra, Debra Dun, Kumaon, 
Behar and other unrepresented Tea Estates, 

^1(2) Members nominated or elected under sub-section (l) shall hold office for the duration 
of this Act. 

( 3) The Committee shall be a body corporate by the name of the Indian Tea Licensing 
Committee, having perpetual succession and a common seal, with power to acquire and hold pro- 
perty and to contract, and shall by the said name sue and be sued.] 

[a] Substituted by the Indian Tea Contcol (A-oiendment) Act, 1943 (12 [XU] of 1943), S. 4, [29-3-1943]. 

(1) If any authority or body fails to make within two months any nomination or election 
Vacancies which it is entitled to make under section 3, the Central Government may itself 
nominate a member to fill the vacancy. 

( 2) Where a member: of the Committee dies, resigns, ceases to reside in India or becomes in- 
capable of acting, the Central Government may, ®’[in the case of an elected member, nominate a 
successor chosen to represent the body entitled to make the first election under section 3, and in 
the case of a nominated member, nominate a successor on the recommendation of the authority or 
body entitled to make the first nomination under section 3, or, if such recommendation is not 
made within two months, without such recommendation.] 

No act done by the Committee shall be questioned on the ground merely of the existence 
of any vacancy in or any defect in the constitution of the Committee, 
fa] Substituted by the IndiaaTea Control (Amendcaeat) Act, 1913 (12 [Xll] of 1943), S. 5. [29*3-1943]. 

5. The Committee shall elect a chairman from amongst its members, and may appoint such 
Sub-committees and exe- sub-committees and executive officers as may be necessary for the 

cutive officers. efficient performance of the duties imposed upon it by this Act. 

[5- A. Notwithstanding any thing elsewhere contained in this Act, the Central Government 
Power of Central Govern- appoint any person to be an additional member of, and to act 

ment to appoint additional as chairman of, the Committee, and on such appointment being made 
member of Committee to the chairman of the Committee elected under section 5 shall cease to^ 
act as chairman. exercise the functions of chairman.] 

[a] Inserted by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), S. 6. [29*3-1943]. 

6, (1) The Committee may make by-laws consistent with this Act and with the rules made 
Power to make by-laws, thereunder for all or any of the following matters, namely *. — 

( a) the regulation of the procedure to be followed at meetings of the Committee; 

(h) the appointment of sub-committees; 

(c) the delegation to sub-Gommittses, members or officers of the Committee of any of the 
powers of the Committee under this Act; 

(d ) the determination of the travelling allowances of the members or officers of the Com- 
mittee or of the members of a sub- committee; 
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(e) ibe apporntment, promotion and dismissal of officers, assessors and servants of the Com- 

mittee, and the creation and abolition of appointments of such officers, assessors and 
servants ; 

(f) the regulation of the grant of pay and leave to such officers, assessors and servants; and 

(g) any other matter in respect of which by-laws may be made under this Act or the rules 
made thereunder. 

(^) All by-laws made under this section shall be subject to the previous sanction of the 
dentral Government. 

1^(1) Save in respect of proceedings and orders under sections S8, 29 and 30, all acts of the 
Ceatra! Gavernment’s Committee shall be subject to the control of the Central Government 
power of control which may cancel, suspend or modify as it thinks fit any such act, 

(2) Without prejudice to the geneiality of the foregoing provision, any person aggrieved 
by any order of the Committee under section 14 may appeal to either the Central Government or 
the High Court of the Province within which the tea estate is situated within sixty days from the 
date of such order 

Provided that an appeal preferred to the Central Government or the High Court shall bar 
an appeal against the same order to the other. 

(3) The records of the Committee shall be open to inspection at all reasonable times by 
any officer authorised in this behalf by the Gtsntral Government. 

(4) Subject to rules framed under the Act every owner of a tea estate to whom a quota is 
allotted shall be entitled to inspect the records of the Committee and on payment of the prusoribed 
fee shall also le entitled to obtain copies of any proceedings or orders of the Committee. 

8. (1) The Committee shall publish an annual report and shall keep accounts of all fees 
Keeping and auditing of received by it under this Act and of the manner in which they are 6X» 
accounts. pended and shall also publish a summary of the accounts along with the 

annual report. 

(2) Such accounlis shall be examined and audited annually by auditors appointed in this 
behalf by the Central Government, and such auditors shall have power to disallow any item which 
has been, in their opinion, expended otherwise than in pursuance of the purposes of this Act. 

(3) It any item is disallowed under sub-section (2)^ an appeal shall lie to the Central 
Government whose decision shall be final. 

The Central Government may, by notification in the official Gazette, declare the 
Hlssolution of the Committee to be dissolved, and on the date of the publication of any such 
Committee. notification the Committee shall stand dissolved and this Act shall be 

deemed to be repealed. 

(2) When the Committee is dissolved either under this section or by the expiry of this Act, 
the unexpended balance of fees received by the Committee under this Act shall lapse to the Central 
Government. 

Power to make 10. The Central Government may, by notification in the official Gazette s 
rules. make rules — 

(a) providing for the conduct of the elections referred to in clauses ("Jj and (e) of sub- 
section fl j of section 3; 

(b) providing for the establishment and maintenance of offices by the Committee; 

(c) providing for the conduct of business by the Committee and determining the number of 

members which shall form a quorum at meetings; 

(d) providing for the maincenance by the Committee of a record of all business transacted 

and for submission of copies thereof to the Central Government; 

( e) regulating the preparation of annual estimates of receipts and expenditure ; 


Section 7 — Note 1. 

[1] An estate aggrieved by an order under S. 14 by 
the Committee can appeal either to the High Court or 
tlSo Central Government. But once an appeal is pre- 
ferred to one it will be a bar to an appeal to the other. 
CVol m) 1941 Lah 120 (121): ILR (1940) Lah 745(DB). 

[2] The Tea Licensing Oommictee or the Central 
Gove|ttment is not a necessary party to an appeal. Bnt 
j W© Cot^t mfity issue notice to tbe Committee to appear 

il^ decisions or permit the Committee on 


an application to be heard and lead evidence to justify 
its order. Where a question of principle is involved the 
Court may permit the Government also to be heard 
(Vol 28) 1941 Lah 120 (123) : I L R (1940) Lah 74^ 
(DB) 

[3] Joint controller cannot engage or instruct ©"'uaael 
on behalf ot Tea LiG^namg Committee in absence ol 
any rule or resolution of the Committee authorising 
him to do so (Vol 28) 1941 Lah 120 (123); ILE (1940) 
Lah 745 (DB). 
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(f) rGgulatiEg the keeping of accounts of receipts and expenditure; 

(g) determining the custody in which the current account of the Committee shall be kept* 

and the bank or banks at which surplus money at the credit of the Committee may be 
deposited at interest; 

(h) regulating '^j the circumstances in which and the authority by which 

members ^[of the Committee] may be removed; and 

ft) generally » to carry out the provisions of this Chanter. 

[a] The words ‘ the teim of office of members of the Committee and” were omitted by the Indian Tea Control 
(Amendment) Act, 1943 (12 [XIIJ of 1943), S. 7. [29 3-1943]. [b] Inserted, %bid. 


CHAPTER IL 


Limitation of appli« 
cation of Chapter. 


CONTBOL OVEB THE EXPOBT OF TBA. 

11. Nothing in this Chapter shall apply to tea— 


(a) proved to the satisfaction of the Customa-collector to have been imported Into British 
India from any port outside India, or 

(b) shipped as stores on board any vessel ^[or aircraft] in such quantity as the Customs* 

colieotor considers reasonable having regard to the number of the crew and passengers; 
and the length of the voyage on which the vessel ^[oc aircraft] is about to depart, or 

(c) exported by post in packages not exceeding one pound avoii^dupois m weight, ‘^Cor] 

^l(d) exported with the previous sanction of the Central Government, within the limits prescribed 

in this behalf, by a Red Cross Society or by any organisation for providing amenities for 
troops overseas,] ‘^[or 

(e) taken as part of the personal baggage of a passenger] 

[a] Inserted by the Tndiaa Tea Control (Amendment) Act 1913 (12 [Xll] of 1943). S 8. [29-3-1943], 
[bj Added, ibid, [c] Substituted, ibid, (Second Amendment) Act 1943 (29 [XXIX] of 1943), S. 2« 
[27 11-1943] [d] The word *oc’ and clause (e) were added by the Indian Tea Control (Amendment) Act, 

1948 (19 [XIX] of 1948), S. 4. [1-4-1948]. 


Control of export of 12 ("I J No tea shall be exported unless covered by a licence issued 
tea and tea seed. hy or on behalf of the Oommittee. 

(^J No tea ®[or tea seed] shall be taken by land, sea or air out of British India to any of 
the French or Portuguese Settlements bounded by India unless covered by a permit issued by or 
on behalf of the Oommittee, 

("5^ No tea seed shall be exported unless covered by a permit issued by or on behalf of the 
Central Government. 
b[* ^ ^ 

[a] Inserted by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), S. 9. [29-3-1943], 
[b] hub section (4) added by Act 12 [XL] of 1943, S. 9, was omitted by the Indian Tea Control (Amend- 
ment) Act, 1948 (19 [XIX] of 1948), S. 5. [1-4-1948]. 


13 The Indian export allotment for each financial year during the operation of this Act shall 
Indian export be declared by the Central Government by notification in the officiat Gazette after 
allotment. Consulting the Oommittee and paying due regard to all interests concerned and shall 

be expressed as a number of pounds avoirdupois equivalent to a stated percentage of the standard 
export figure : 

Provided that the Central Government may, by subsequent notification issued at any time 
during the financial year, alter the Indian export allotment as so declared . and thereupon the Indian 
export allotment aa so altered shall be the Indian export allotment for that year ] 

[a] Added by the Indian Tea Control (Amendment) Ordinance, 1940 (7 [VII] of 1940), S, 2. 

Export quotas and 1^* (l) Any tea estate or any sub-division of a tea estate to whiohan 

crop basis. exporc quota was allotted ®’[ before the day of April, 1948] and any tea estate 

which the Central Government may ^[on application made within six months from the said date] 
authorise to apply for the allotment of an export quota under this Act, shall on application made 
®[ within the prescribed time and accompanied by the prescribed particulars] to the Committee for 
the allotment to the estate of an export quota hkve the right, subject to the provisions of this Act* 
to receive an export quota, 

(2) The export quota of a tea estate, that is, the total quantity of tea which hiay be exported 
by the owner of the tea estate during the financial year, shall be an amount bearing to the crop 
basis of the estate aa determined by the Committee in accordance with the principle set forth in the 
schedule or as revised by the Central Government under section 14a] the same proportion as the 
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Indian export allotment for the financial year in question bears to the total of the crop basis of all 
tea estates in India for that year ^[and, when such allotment is altered under the proviso to section 
13 during the financial year, shall be deemed to be altered accordingly : 

Provided that when the export quota of a tea estate has been reduced in consequence of an 
alteration or alterations during the financial year of the Indian export allotment, any tea exported 
by the owner of the estate in accordance with the export quota as subsisting for the time being which 
is in excess of the amount permitted to be exported in accordance with that export quota as finally 
revised for the year shall be excluded from the computation of the total quantity of tea which may 
be exported by that owner during the financial year, and shall be a permissible export notwithstand» 
ing that the Indian export allotment for the financial year may be thereby exceeded]. 

(3) The crop basis of a tea estate may be redetermined by the Committee if — 

(a) application is made by the owner of the estate in this behalf before the 30th day of 
September, ®[ 1943] and 

(h) the Committee is satisfied that there exist grounds of special hardship arising out of 
circumstances not under the control of the owner or of any previous owner of the estate 
and relating to conditions existing prior to the Ist day of April, 1933. 

(4) The total of all export quotas allotted to tea estates "^[at any time during any financial 
year] shall not exceed the Indian export allotment ^Cfor the time being] for that year. 

[a] Subsktuied for “under the Indian Tea Control Act, 1933“ by the Indian Tea Control (Amendment) Act, 
1948 (19 [XIX] of 1948), S. 6. [1-4-1948 ] [b] Substituted for “within one year from the commeneemenfe 

of this Act,” ^bid, [c] Inserted by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), S. lO. 
[29-3-1943.] [d] Added by the Indian Tea Control (Amendment) Ordinance, 1940 (Ord. 7 [VII] of 1940), 

S. 3. [e] SuhsHtuted by Act 12 [XII] of 1943, B. 10, for “1938”. [i] SubUituted by Ord. 7 of 1940, S. 3, for 
“any financial year”, [g] Inserted^ \b%d. 

Power of Central Gov- ®'[14 A. The crop basis of a tea estate as determined or re-determined by 

ernmentto revise crop basis, the Committee may be revised by the Central Government if the Central 
Government is satisfied that the Committee in determining or redetermining it acted upon information 
which was either incorrect or deceptive.] 

[a] Inserted by the Indian Tea Control (Amendment) Act, 1943 {12 [XII] of 1943), S. 11. [29-3*1943.] 

15. ( 1) The owner of a tea estate to which an export quota has been allotted for any finan- 

Right to export licences, cial year shall have a right to obtain at any time during that year export 
licences to cover the export of tea up to ihe amount of the unexhausted balance of the quota, that 
is, up to the amount of the quota less the amount for which export licences have already been issued 
against it : 

* [Provided that for the purpose of restricting in any year the amount of tea exported from 
British India the Central Government may direct that the quota shall, for the purposes of this 
sub-section, be deemed to be reduced by such proportion as is necessary to effect the desired restri- 
tion.] 

(2) The right of the owner of a tea estate under this section may be ‘transferred in whole or 
in part, and, subject to proof of the transfer to the satisfaction of the Committee and to the com- 
pletion of the prescribed documents to enable the Committee to give effect to the transfer, the 
transferee shall have a right to obtain export licences up to the amount covered by the transfer or 
up to the amount of the unexhausted balance of the quota, whichever may be less : 

^[Provided that if in consequence of an alteration under the proviso to section 13 of the Indian 
export allotment for the financial year the export quota allotted to the owner of the tea estate is 
teduced, any transfer of a right to obtain export licences already made by such owner shall be void 
in so far as it relates to the future export of tea in excess of his export quota as so reduced, and 
the transferee shall be entitled to obtain from the transferor a refund of the amount paid in respecb 
of such excess.] 

(8) Subject to the conditions specified in sub-section (2), any transferee referred to in that 
Bub-section may again transfer the whole or any part of his rights to the owner of a tea estate, but 
uot to any cither person. 

(df) Nothing in sub-section (3) shall operate to restrict the issue of licences for the export of 
tea expressed to be sold with export rights. 

[a] Added by the Indian Tea Control (Amendment) Act, 1943 (XII [12] of 1943), S. 12. [29-3-1943.] [b] Added^ 
mdf Ordinance, 1940 (Ord. VII [7] of 1940), S. 4. 

' Section 15 — Note 1. (Vol 27) 1940 P C 1 (2) : 66 Ind App 293 ; ILR (1940) 

r 111 The export quota rights obtained from the Tea 1 Cal 250 : ILE (1940) Ear (P 0) 11 (PC). (Under Tea 
ifon^tiee are assignable and are of value. Control Act of 1933 repealed by Act 32 of 1940.) 
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16. (1) The owner of any tea estate to which an export quota has been allotted or any 
Grant of export licences, person to whom he has transferred his rights may at any time before 
the Slat day of March of the financial year to which the quota relates apply in writing to the Oom« 
mittee for an export licence covering a stated quantity of tea. 

(2) If the unexhausted balance of the quota ^[or of the quota as deemed to be reduced in 
accordance with any direction made under the proviso to sub-section (1) oi section 15], is sufficient 
to cover the stated quantity, the Committee shall on receipt of the requisite fee issue an export 
licence covering the stated quantity : 

^[Provided that, if the Central Government has at any time decided that it is desirable to res- 
trict exports of tea from British India, the Committee may, with the general or special previous 
sanction of the Central Government, refuse to issue export licences.] 

( 8) Every licence shall be in duplicate in the prescribed form, shall bear the date of its issue 
and shall be valid up to the end of the financial year in which it is issued : 

Provided that save as provided in section 17 the Committee shall not date or issue any export 
licence after the end of the financial year in which the application for it was made. 

[a] Inserted by the Indian Tea Control (Amendment) Act, 1943 (XII [12] of 1943), S. 13. [29-3-1943]. [b] 

Added, ibid, 

17- (1) Where the tea covered by an export licence issued under the Indian Tea Control Act, 
Special export licences. 1933 , has not been exported before the 31st day of March 1938, the person 
to whom the licence was granted may, before the 14th day of April 1933, forward the licence to the 
Committee and submit therewith an application for a special export licence covering the same 
quantity of tea, and the Committee shall, on receipt of the requisite fee, if any, issue a special export 
licence accordingly. 

(2) Where tea, in respect of which an export licence has been or could have been granted 
under this Act ^[or in respect of which an export licence would, but for the operation of a direc- 
tion made under the proviso to sub-section (l) of section 15, have been obtainable], has not been 
exported before the end of the financial year in which the licence was or could have been issued, 
the person to whom the licence was or could have been granted may, before the 14th day of April of 
the following financial year, forward an application to the Committee for a special export licence 
covering the same quantity of tea, and the Committee shall, on receipt of the requisite fee, if any, 
issue a special export licence accordingly. 

^i(2A) Where, in pursuance of sub-section (1) ov sub-section ( 2) of section 7, the owner of a 
tea estate receives a right to obtain export licences for a further quantity of tea, ®[he may apply 
to the Committee for a special export licence covering that further quantity, and the Committee, 
unless prevented by the operation of any other provision of this Act, shall,] on receipt of the requi- 
site fee, if any, issue a special licence accordingly. 

f2Bj A person, to whom a special export licence has been issued under sub-section f2) or 
sub-section {2AJ, may transfer the special export licence with all the rights conferred thereby 
* 3 to a person or persons nominated by him, but a licence once so transferred shall not be 
further transferable.] 

(8) A special export licence shall be in duplicate in the prescribed form, shall bear the date 
of its issue, and shall be valid ®[ *'*"*] up to the 31st day of ®[May] of the financial year] 
in which it was issued : 

^[Provided that a special export licence issued before the 1st day of April 1947*, shall be valid 
up to the 31st day of March 1947.3 

(dj The quantity of tea covered by a special export licence shall be accounted for a‘gainst the' 
export quota of the year in which the original licence was or could have been issued under this 

^[f8j Notwithstanding anything contained in the foregoing sub-sections, the Committee may 
^[with the general or special previous sanction of the Central Government refuse to issue a special 
export licence or] postpone for so long as the Central Government may require the issue of any 
special export licence.] 

[a] Inserted by the Indian Tea Control (Amendmend) Act, 1943 (XII [12] of 1943), S. 14. [31-3-1943]. [b] 

Substituted by S.2, ibid,, for snb-section(2A) which had been inserted by Ordinance No. 47 of 1942. [c] Sub- 
stituted for **he may within one month from the date of the order whereby he receives such right, apply to 
the Committee for a special export licence covering that further quantity and the Committee shall” by the 
Indian Tea Control (Amendment) Act, 1946 (XXIX [29] of 1946), iS. 2. [22-11-1946], [d] ihe words “with^ 
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m a period ol six montbs from the date on which it was granted'* were omiited, %bid. [e] The words ®‘iE 
the ca=© of a epccml export licence issued in the jear 1938 up to theSOih day of June of that year and in the 
case of a apeciAl export licence issued in an> subsequent year” were omitted by Act XH [12J of 1943, 8. 14. [I] 
8uh& Unfed f )r ‘May of the year’, ihid [g] Substituted for ‘March’ by Act XXIX [29J of 1946, S. 2 [hj 
Added, tbid. [i] The words ‘‘or under the Indian Tea Control Act, 1933, as ibe case may be” were orwbtled 
by ActXIi [12J of 1043. S 14. J] Added, ibid, [k] Inserted by the Indian Tea. Control (Second Amend- 
ment) Act, 1943 (XXiX [29] of 1943), 8. 3 [27-11-1943]. 

18. (1) The Committeo shall maintain an account of every export r|aota showing, in addition 
Cominiilee to maintain to aiieli other particulars as the Committeo may think fii, tho iicencee 

accounts of quotas. issued agaiost it and the unexhausted balaaco. 

( 2 ) Any o\\iier of a tea estate shall he entitled, on payment of the requisite fee, to a copy of 
the account relating to liis quota, certified in the manner laid down in tho by-laws, 

19. (1) No consignment of tea or tea seed shall be shipped or waterborne to be shipped for 
Tea for export to be co- export or shall be exported until the owner has delivered to the Customs** 

vered by licence or permit, collector a valid export licence or special export licence in duplicate or a 
permit issued by or on behalf of the Central Government Governing tho quan*Aty to be shipped. 

(2) No consignment of tea or tea seed shall be shipped or wateiborno to be shipped for car* 
meo shall be taken by land] to any of the Fiench or Portuguese Settlements bounded by India 
until the ov/ner has delivorecl to the Castorns-coilector a permit issued by or on behalf of the Com- 
mideo or ib-'ued by or on behalf of the Central Government, as the case may be, covernig the 
quantity to be shipped. 

No permit for the pi|83age of any tea ^[or tea seed] by land into any of tho French or 
Portuguese Settlements Loundod by India shall be granted under sub-section (1) oi section 5 of the 
liand Customs Act, 1924, unless the application for such permit is accompanied by a permit granted 
in this behalf by the Committee covering the quantity to be passed. 

[a] Inurtid by the Indian Tea Control (Amendment) Act, 1943 (XII [12] of 1943), S. 15, [29-3-1943.] 

20. ( 1) The Committee may serve by post a notice upon the owner of any tea estate or upon 
Power of Committeo to his manager, requiring him to furnish, within such period not being less 

call for returns. than thirty days as it may specify in the notice, such returns relating to 

the prodnetion, sale and export of tea produced on tho estate, or to any other matter as it may deem 
necessary * *.] 

(2) Where any return required under sub. section (1) in respect af any tea estate is not 
furnished within the period specified in the notice, the Committee may refuse to allot a quota to 
that estate under section 14, or, where a quota has already been allotted, may cancel the unexbaust- 
ed balance of that quota and refuse to issue any further export licences under section IG against 
that quota or to recognise or give effect to any transfer under section 15. 

[a] The words ‘to enable it to dipcharge its duties under this Chapter” were omitted by theindiau Tea Control 
(Amendment) Act. 1943 (12 [XII] of 1943), S. 16. [29-3-1943.] 

21. (l) The Committee may serve by post a notice upon any person claiming to be the owner 
power of Committee of any tea estate or upon his agent or manager or upon any person claiming 

to lequhe evidence of to be the agent or the manager of the owner of any tea estate requiring him 
ownership. fm*uish, within such period as may be specified in the notice or within sueli 

extended period as the Committee may allow, such do^^umentary or other evidence as may be 
required ter prove to the satisfaction of the Committee that such person is the owner of such tea 
estate or is the agent or manager of the owner of a tea estate, as the ease may be. 

(2) Where any person fails to comply with the requirements of a notice served on him under 
sub-section (1) or where the evidence furnished by such person is insufficient to prove to the 
satisfaction of the Committee that such person is the owner of the tea estate of which he claims to 
be the owner or is the agent or manager of the owner of a tea estate, as the case may be, the 
Committee may refuse to issue to such person or to his agent or manager any export licences 
against the quota allotted to such tea estate. 

Fees. 22. (1) The Committee may charge and collect the following fees, namely : 

(a) a licence fee for every export licence or special export licence or permit issued by it, at 
such rates, not exceeding one rupee per thousand pounds of tea or part thereof covered 

Section 20 — Note 1. ^ ^ out question the figures submitted by the tea estates 

[1] A oommittee appointed under the Tea Licensing concerned as a basis for calculating the export quota 
Bofiolution prior to the coming into operation of the to which they were entitled. (*41) ILE (1941) 1 Cai 101 
Tea Control Act of 1938, was not bound to accept with- (116). 
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by the licenee oi^ permit^ m the Central Government may, on th© recommendation o! the 
Committee by notification in the official Gazette, fis io this behalf ; 

(b) &> fee, not to exceed eight annas par acre of the area concerned, on any application iindeE 

sub section (5^ of section 14 for re. determination of crop basis; and 

(c) copying fees for certified copies of accouofcs of quotas, at the rate of one rupee per copy : 

Provided that the owner of any tea estate to which a quota has been allotted under section i 4 

may make, or the Committee may require him to make, a c msolidatod payment ol export licence 
fees at the rate fixed under clause (a) to cover the whole of the quota. 

(2) The Committee shall apply the fees collected by it under this section io the meeting of 
expenses incurred by it in pursuance of the purposes of this Act. and, with the previous sanction 
o! the Central Government, to the payment of a eontcibufeioa towards the maintenance of any 
international committee established in furtherance of the said purposes in or by tea prodaemg 
countries generally. 

Power to make rules. . 23« The Central Government may, by notification in the official GazettCc 

make rules 

(a) prescribing all matters requiring to ba prescribed for the purposes of the Schedule; 

(bj regulating the grant of permits for the carriage of tea ®Coc tea seed] to ’the French and 
Portuguese Settlements; 

^[(ba) prescribing limits for the purposes of clause ( d) of section ll ; 

(bb) prescribing the time and the particulars referred io in aub-seetion flj of section 14 ;] 

(c) prescribing the documents referred to in sub-section (2) of section 15; 

(d) prescribing the form of export licences and special export licences and permits; and 

(e) generally to carry out the the purposes of this Chapter. 

[a] Inserted by the Indian Tea Control (Amendment) Act, I94d ([12] XCI of 1943), S. 17. [29-3-1943]. 

2^. No quota fixed, no order granting or refusing to grant any licence or permit, and no other 
Bar of jurisdiction. act done by the Committee under this Chapter shall be called in ques- 

tion in any Couit except the High Court under the provisions of sub-section (2) of section 7 of 
this Act. 

25. Where legislation enacted in any Indian State has made provision in pursuance of th© 
Export of tea produced in agreement implemented by and in consonance with the provisions con- 

Indian States. tained m this Act for the control of the export of tea from and for the 

control of the extension of the cultivation of tea in the State, the Committee shall issue export 
licence-", special export licences and permits for tlie export or carriage out of British India of tea 
produced in any such State m the same manner and subject to the same incidents as such licences 
or permits are issued in respect of tea produced in British India. 

®t25A. If in pursuance of any scheme for the control of import of Indian tea into the United 
Power of Central Govern- Kingdom or any other country, the Central Government considers it 
ment to make orders. necessary or expedient so to do, it may by order direct the Committee 

to apportion the requirament of the United Kingdom or such other country among the tea estates 
in accordance with such principles and in such manner as may be laid down in tb© order and to 
grant such export licences or special export licenses as may be necessary for giving effect to the 
arrangements made under such scheme, and the Committee shall comply with any such order,] 

[a] Inserted by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), S, 18, [29-3-1943.3 

CHAPTER HI. 

Control over the Extension of Tea Cultivation, 

26. So long as this Act romains in force, no one shall plant tea in any land which was not 
Method ol control of ex- planted with tea on the 31sfc day of March, ^[1948], save in pursuanc© ol 

tension of tea cultivation. g, written permission granted by or on behalf of the Committee ; 

^[Provided that this section shall apply to the replacing of tea areas b‘y planting new areas, 
but nothing in this section shall prohibit — 

(gi) the infilling or supplying of vacancies on land planted with tea on or before th© 81st 
^ day of March, 1948, or the replanting of tea upon — 

(i) land planted with tea on or before the 3lst day of March, 1948| from which the ori- 

ginal bushes have been uprooted; or 

(ii) land planted with tea on or before the 31st day of March, 1946, from which th© ori- 

ginal bushes have been uprooted; or 
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(h) the replaciDg of tea areas which are worn out on or before the 3ist day of March, 1948, 
by planting tea on area not planted with tea to the same extent but not exceeding five 
per cent, in each year of the total permissible acreage of the tea estate as on or before the 
3lst day of March, 1948, subject to such replacement being accompanied by simultaneous 
uprooting of the tea bushes in the area so replaced.] 

[a] Siibsiitided for ‘1943’ by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948), S. 7. 
[1-4' 1948 ] [bl Substituted for the original proviso, ibzd, 

27. (1) Subject to the provisions of section 29 and section 30, the total area of land in British 
Limitations to the ex- India, in respect of which the permissions referred to in section 26 may be 
tension of tea cultivation, granted, shall not exceed ^[such area as will bring the total area of the 
land planted with tea in British India ^[up to four per cent.] over the total area of the land which 
would have been planted with tea in British India on the Slst day of March, ‘^[1948] ].] 

(2) Subject to the provisions of section 29 and section 30, the total area of land in any 

Province, in respect of which such permissions may be granted, shall be determined by the Com- 
mittee and shall be as near as may be ®[sucb area as will bring the total area of the land planted 
with tea in the Province ^[up to four per cent.] over the total area of the land which would have 
been planted with tea in the Province on the Slst day of March, ‘^[1948] ].] 

^[Provided that the Committee may vary the total area so determined for any Province in 
order to increase or diminish for another Province the area in respect of which such permissions 
may be granted by an amount corresponding to the extent to which the area in the first mentioned 
Province has been diminished or increased J 

(3) The Committee shall publish the total areas so determined for the various Provinces 
by notification in the official Gazette of the Central Government as soon as may be ® [after the 
commencement^ of the Indian Tea Control (Amendment) Act, ^[1948],] ^*[and shall in like manner 
publish any subsequent variation of such total areas] . 

k|- 4- ^ ^ J 

[a] Substituted for “one half of one per cent, of the total area of the land planted with tea in British India on 
the Slst day of March, 1938” by the Indian Tea Control (Amendment) Act, 1943 (12 [XII] of 1943), S. 20, 
[29-3*1943]. [b] Substituted for “up to one half of one per cent”, by the Indian Tea Control (Amend- 
ment) Act, 1948 (19 [XIX] of 1948), S. 8. [1-4 1948]. [c] Substituted ioi ‘1943’, ibid, [d] Certain words 
were omitted^ihid. [e] Substituted for “one-half of one per cent, of the total area in the Province which was 
planted with tea on the Slst day of March, 1938” by Act XII of 1943, S. 20. [29-3-1943], [t] Proviso was 
iidded, ibid, [g] Substituted for “after the commencement of this Act”, ibid, [h] That is, 1-4-1948. [i] 
SMituted for ‘1943’ by Act XIX of 194S, S. 8. [1-4-1918], [j] Added by Act XII of 1943, S. 20. [k] Sub- 
section (4) was omitted, ibid. 

Grant of permission to 28 . (l) Applications for permission to plant tea on any lani not 

plant tea, planted with tea OB the 31st day of March, *[1948], shall be made to 

the Committee not later than six months from the commencement of ^[the Indian Tea Control 
(Amendment) Act, *[1948],] and shall contain a clear statement of all special circumstances justify, 
ing the application, 

^i(lA) The Committee may require an applicant to supply such information as it thinks 
necessary to enable the Committee to deal with the application.] 

(2 ) Subject to the limits laid down in section 27, °Cand to any rules made in this behalf by 
the Committee] the Committee may grant or refuse the permission applied for or may grant it in 
part only, or may call for further information from the applicant : 

‘^[Provided that permission shall not be granted in the case of any tea estate owned by a 
limited liability company if the area planted with tea in the estate exceeds three hundred acres, or 
in the case of any tea estate owned by an individual proprietor or proprietors if the area planted 
with tea in the estate exceeds one hundred and fifty acres : 

Provided further that the Committee may, despite the limits laid down in section 27, grant 
such permission to the Tocklai and Nellakotta experimental stations.] 

(3 ) No order by the Committee under sub-section (2) shall be called" in question by any 

Court. 

[a] Substituted by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948), S. 9, [1-4-1948], 
[b] Substituted for “tbiis Act”, ibid, 1943 (12 [XII] of 1943), S. 21. [29-3-1943], [c] Inserted, ibid. 

Grant cf permission to 29 . ( l) * [Where any land which was at the Slst day of March, 

plant tea in special cir- 1933, planted with tea (including land planted with tea at the Slst day of 
cumstances. March, 1931, from which the original bushes had been uprooted and which 
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\bad not been replanted with tea at the said 31st day of March 1933), or where any land planted 
with tea after the 3lst day of March, 1933] — 

(ib) has since become wholly incapable of carrying tea through ^[circumstances due to 
existing war conditions or through] subsidence, Hood, erosion, earthquake or other irresisti- 
ble superhuman cause, or 

^h) has since been compulsorily acquired under the provisions of the Land Acquisition 
Act, 1894, or of any other law for the time being in force and no longer carries tea, ^^[or 

(c) has since been resumed by the lessor under the terms of any lease and no longer carries 
tea,] the owner of the tea estate in which such land was situated may apply to the Com- 
mittee for permission to plant tea on land not planted with tea. 

^[Explanation Land taken for purposes connected with the prosecution of war on which 

tea bushes have been allowed to remain for protective purposes though no longer cultivated shall 
be deemed for the purposes of this sub-seotion to be incapable of carrying or no longer to carry 
tea,] 

(2) Upon such application being made and upon proof to the satisfaction of the Committee 
that the applicant is entitled to the benefit of aub-aection (l)^ the Committee may grant permis- 
sion to plant tea on land not planted with tea: 

Provided that the area of land, in respect of which such permission is granted, shall be 
within the ‘^[same or an adjacent district and shall belong to the same or an adjacent tea estate] 
and shall not exceed in extent the area of the land incapable of carrying tea or compulsorily 
acquired, as the case may be. 

All areas of land in respect of which permission to plant tea is granted under this 
section shall be excluded when computing for the purposes of section 27 the total area of land in 
respect of which the permissions referred to in section 26 may be granted. 

If any land falling within the Explanation to sub section (1) is subsequently resto- 
red to the tea estate from which it was subtracted, the owner of the estate shall either uproot the 
tea planted thereon, or uproot any tea planted by him in pursuance of a permission granted under 
sub-section (2).] 

[a] Substituted by the Indian Tea Control (Second Amendment) Act, 1943 (29 [XXIX] of 1943), S. 4, for 
‘‘Where any land which was on the 31st day of March, 1943, planted with tea*'. [27-'ll'1943], wherein 
‘1943* had been suhstikited by Act 12 of 1943, S. 22, for ‘‘1933”. [29-3-1943.] [b] Inserted by the Indian 
Tea Control (Amendment) Act, 1943 (12 [XII] of 1943}, S 22. [bb] The word ‘or’ and danse (c) were added 
by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948), S. 10. [1’4-1948.] [c] Added, ih^d. 

[d] Suhshtuted, ibid.j for “area of the same tea estate’*. 

30. (1) Subjeot to the provisions of sub-section (4), the owner of a tea estate may establish 
Tea nurseries. nurseries on land not previously planted with tea for the growing of plants 

intended for in-filling or supplying vacancies or for replanting land planted with tea within the 
area of the estate or for any other purpose approved by the Committee : 

a[* -.1^ ] 

(2) All areas of land utilised for nurseries in accordance with this section shall be excluded 
when computing for the purposes of section 27 the total area of land in respect of which the permis- 
sions referred to in section 26 may be granted. 

(3) The Committee may at any time serve by post a notice upon the owner of any tea estate 
or upon his manager requiring him to furnish within such period not being less than thirty days 
as may be specified in the notice such returns relating to the area of the land utilised for nurseries 
as it may deem necessary. 

(4) If any return required under sub-section ("^Jis not furnished to the Committee within 
the period specified in the notice or if in the opinion of the Committee the total area of the land 
utilised for nurseries is excessive, the Committee may make such restrictive or other order as it 
deems necessary and in particular may order the uprooting of any bushes 'planted on any such landi 

[a] Proviso to sub-section (1) was omitted by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 
1948), S. 11. [1-4-1948.] 

31. (l) Any applicant aggrieved by an order of the Committee under section 28, section 29 or 
Appeal to Provincial section 30 may appeal to the Provincial Government within sixty days 

Government. ^ate thereof and the Provincial Government may cancel, modify 

or suspend any such order. 

(2) The records of the Committee relating to proceedings under this Chapter shall be open 
to inspection at all reasonable times by any officer authorised in this behalf by the Provincial 
Government. 


999 & loco A. K. 
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32. (l) The Committee may at any time serve by post a notice upon the owner of any tea 
Power of the Committee estate Or upon his manager requiring him to furnish within such period 
to call for returns and to not being less than thirty days as may be specified in the notice such 
returns relating to the cultivation of tea on the estate as it may deem 
necessary. 

(2) Any member of the Committee and any officer of the Committee or person authorised by 
it in this behalf may at any reasonable time enter upon and inspect the lands of any tea estate 
and may require the owner of the estate to produce for inspection any records of the estate in his 
control or custody relating to the cultivation of tea on the estate. 

(3) Where any return required under aub-section (1) in respect of any tea estate is not 
furnished to the Committee within the period specified in the notice, the Committee may refuse tc 
grant any permission under section 28 to plant tea on that estate. 


CHAPTER lY, 

Penalties and Procedure. 

33 . A breach of the provisions of '' * *] sub-section (1) ot sub-section [2) of section 19 

Penalty for illicit export, shall be punishable as if it were an offence under Item no. 8 of section 167 
of the Sea Customs Act, 1878, and the provisions of section 108 and of chapter XVII of that Act 
shall apply accordingly. 

[a] Words, brackets and figures “sub-section (i) ol section 12 oi” ^nseyted by the Indian Tea Control (Second 
Amendment) Act, 1943, were om%tted by the Indian Tea Control (Amendment) Act, 1948 (19 [XIX] of 1948). 
S. 12. [1-4-1948.] 

3^. Any owner of a tea estate, or bis agent or manager who has furnished any return under 
Penalty for making false sub-section (1) ol section 20, or under sub-section (8) of section 30, or 
return. under sub-section (l) oi section 32, containing any particular which is 

false and which he knew to be false or did not believe to be true, shall be punishable with fine 
which may extend to one thousand rupees. 

35 . Whoever obstructs any member or officer of the Committee or any person authorised by* 
Penalty for obstructing the Committee, while such member, officer or person is entering upon or 

inspection of tea estate. inspecting the lands of any tea estate under sub-section (2) of section 32^ 
and whoever, having control over or custody of any records of a tea estate relating to the cultiva- 
tion of tea on that estate, refuses or fails to produce such records when required by a member or 
officer of the Committee or by a person authorised by the Committee under that sub- section, shall 
be punishable with fine which may extend to one thousand rupees. 

36 . (1) Whoever knowingly plants tea or causes tea to be planted in any land in contraven- 
Penalty for illicit cultiva- tion of section 26 shall be punishable with fine which may extend to one 

tion. thousand rupees for the first offence, and with fine which may extend to 

five thousand rupees for any subsequent offence. 

(2) Whoever uses any land in contravention of any order made by the Committee under 
section 30, or fails to comply with any order made by the Committee under sub-section (i) of 
section 30, shall be punishable with fine which may extend to one thousand rupees. 

37 . Where any person has been convicted of any offence under section 36, the convicting 
Removal of tea planted Court may direct that the tea in respect of which the offence was 

without permission. committed shall be removed from the land within a specified time, and^ 

in the event of the order not being duly complied with, may cause the tea to be removed and may 
recover the cost from the person convicted as if it were arrears of land revenue due on the tea 
estate on which the offence was committed. 

. 38 . (1) No Magistrate other than a Magistrate of the first class shall take cognisance of an 

Trial of ofiencea under offence under section 34, section 35 or section 36, and such Magistrate 
sections 34, 85 and 36. may take cognisance of an offence only upon complaint made by a person 
authorised by the Committee and with the previous sanction of the Central Government, where the 
offence is that of furnishing a false return under sub-section (l) of section 20, and of the Provincial 
Government in any other case. 

(2) The Committee shall be responsible for the conduct of all prosecutions of offences under 
section 34, section 36 and section 36. 



[S S9--.SCH. Nil 


[THE INDIAN] TEA CONTROL ACT, 1938 


7987 


CHAPTER ¥. 

Savings. 

Savings. 39, Notwithstanding the expiry of the Indian Tea Control Act, 1933, and not- 

withstanding the provisions of sub-section (2) of section (9) of that Act — 

(a) the unexpended balance of fees received by the Indian Tea Licensing Committee consti- 
tuted under that Act shall not lapse to Government but shall be transferred to the 
Indian Tea Licensing Committee as constituted under section 3 of this Act; 

(h) until provision is otherwise made under the corresponding provisions of this Act, all 
fees fixed, all licences and permits issued and all quotas allotted under the Indian 
Tea Control Act, 1933, shall, unless inconsistent with the provisions of this Act, be 
deemed to have been fixed, issued or allotted under this Act; and 
(g) any offence punishable under the Indian Tea Control Act, 1933, shall ba punishable and 
may be dealt with as if it were an offence punishable under the corresponding provi- 
sion of this Act, 

and anything done before the Slat day of March, 1938, by the Indian Tea Licensing Committee 
constituted under the Indian Tea Control Act, 1933, with a view to the allotment to tea estates of 
export quotas under and in accordance with this Act, shall, so long as it is not inconsistent with 
any of the provisions of this Act, be as valid as if it had been done after this Act came into force. 

^[CHAPTER VI. 

Suspension of Operation op Act. 

Suspension of ope- (1) If the Central Government is satisfied that an emergency has 

ration of Aet. arisen rendering it necessary for the security of India that certain of the res- 

trictions imposed by this Act should cease to be imposed ^[or if it considers it necessary so to do 
for any other reason], the Central Government may, by notification in the official Gazette, sus- 
pend or relax to a specified extent either indefinitely or for such period as may be specified in the 
notification the operation of all or any of the provisions of this Act. 

(2) Where the operation of certain provisions of this Act has under sub-section ( l) been sus- 
pended or relaxed indefinitely, such suspension or relaxation may at any time while this Act 
remains in force be removed by the Central Government by notification in the official Gazette.] 

[a] Inserted by the Indian Tea Control (Amedment) Act, 1943 (XII [12] of 1943), S. 24, [29-3-1943.] [b] 

Inserted by the Indian Tea Control (Amendment) Act, 1948 (XIX [19] of 1948), S. 13. [1-4-1948.] 


a[THE SCHEDULE. 
[See Section 14 (2).'] 


Principles to he followed %n determining the Crop Basis of a Tea Estate^ 


i. Where a tea estate has before the 1st day of April, 1943, received an export quota under this Act, the crop 
basis of the estate for the financial year beginning on that date or, for any subsequent financial year shall be the 
highest crop basis assigned to the estate under this Aet for any of the financial years beginning on the 1st day of 
April 1940, 1941 or 1942 (herein referred to as the cardinal crop basis) increased by any admissible allowance of 
either of the following kinds, namely: — 

(a) An^ allowance for young areas, that is, areas planted with tea on or after the Ist day of January, 1926, 
determined in the prescribed manner in accordance with the prescribed rules: 

b [Provided that any allowance made in respect of young areas which has already been included in determin- 
ing the cardinal crop basis of the estate shall be deducted;] 


Schedule — Note 1 

[1] The initial figure to be taken for the purpose of 
calculating the crop basis is the higher of the two 
figures, one ascertained for the financial year 1937-38 
and the other the higher crop basis figure fixed for any 
previous year after investigation by the committee. (*41) 
ILR (1941) 1 Cal lOl (110). (Case decided under the 
schedule as it stood before substitution by the present 
schedule.).®' (Vol 26) 1939 Cal 608 (513) : ILR (1939) 2 
Cal 210. (The concluding words of cl. (1) of the Sche- 
dule govern the whole clause and not merely the se- 
cond alternative case under the schedule as it stood be- 
fore substitution.) 

[2] The crop basis ascertained in the year 1937-38 
referred to in cl, 1 of the Schedule to the Tea Control 


Act of 1938 means the crop basis as defined in R. 1 of 
the Rules of 1933, and it does not include hardship al- 
lowance granted under B. 4 of the said rules. (Yol 30) 
1943 Gal 156 (159) : I L R (1943) 1 Cal 43 (DB). (Case 
decided under the Schedule as it stood before its subs- 
titution by the present Schedule.) 

[3] The Licensing Committee has power to investigate 
acreage of plantation to recalculate the crop basis. (’41) 
ILR (1941) 1 Cal 101 (110). (Case decided under the 
Schedule as it stood before substitution by the present 
Schedule.) 

[4] “Investigation” under cl. (1) should be an in- 
vestigation by the Committee constituted under the Act 
of 1938. C41) ILR (1941) 1 Cal 101 (114). (Investiga- 
tion by committee constituted prior to the Act is not an 
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(h ) An allowance for low prodacing areas determined in the prescribed manner *. 

b[Provided that any allowance made in respect of low producing areas which has already been included in 
determining the cardinal crop basis of the estate shall be deducted.] 

2. Where the area of a tea estate for which a crop basis has been determined is reduced or increased by the 
transfer to or acquisition from another tea estate of land planted with tea, the crop basis of the estate shall be 
reduced by an amount representing as nearly as possible the contribution made by the area transferred or acquired 
to the crop basis of the estate of which it previously formed a part. 

8. Where a tea estate for which a crop basis has been^ determined subsequently becomes two or more separate 
estates the crop basis of each such separate estate shall be determined so as to represent as nearly as possible the 
contribution made by the area comprised in it to the total crop basis of the original estate ] 

[a] SiibsUtuted by the Indian Tea Control (Amendment) Act, 1943 {XII [12J of 1943), S. 25, [29-3-1943.] [b] 

Siihshtuicd, ibid^ 1945 (I [1] of 1945), S. 2, [27 3 1945.] 
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The SGB.mvL'U—[EepealedJ 


Statement of Objects and Reasons. 


“The Assam Labour and Emigration Act, 1901, 
which regulates emigration to the tea districts of Assam, 
was designed, like its predecessors, mainly to regulate 
the recruitment and engagement of indentured labour. 
It has not been possible for some years for any worker 
in Assam to be subjected to a penal contract and, in 
consequence of this and other changes, the law is en- 
tirely unsuited to present conditions. Attempts were 
made by amending Acts in 1908, 1915 and 1927 to 
adapt the Act to meet altering conditions; substantial 
parts of it have been repealed and large numbers of 
rules have been framed in the endeavour to use the 
Act to regulate the recruitment of emigrants who are 
subject to no indenture. These changes have proved 
inadequate and they have made the law extremely con- 
fused. Large parts of the surviving provisions of the 
Act have become completely ineffective and tliose pro- 
visions which are operative are open to weighty criti- 
cisms. 

In 1926, the Government of India addressed the 
Local Governments mainly concerned suggesting that 
the time might have come for the abolition of all con- 
trol over recruitment and that, if this was inadvisable con- 
siderable changes should be made in the law. The replies 
received agreed in regarding some restrictions on recruit- 
ing as still essential and the existing restrictions as unsatis- 
factory. The Government of India accordingly drafted 
an Assam Recruitment Bill, which was sent to the 
Local Governments in December 1928. By the time 
criticisms of it had been received, the Royal Commis- 
sion of Labour had been appointed and a decision was 
deferred until they had reported. They collected a large 
amount of evidence on the subject and devoted Chapter 
XX of their Report to a discussion of it. As a result, 
they recommended the replacement of the existing 
legislation by a new enactment. The Bill follows the 
scheme prepared by the Commission, whose recommen- 
dations have been varied in respect of minor details 
and supplemented where necessary. 

The first object of the BUI is to make it possible, on 
the one hand, to exercise all the control over the recruit- 
ment and forwarding of assisted emigrants to the 
Assam tea gardens as may be justified and required by 
the interests of emigrants and potential emigrants and, 
on the other hand, to ensure that no restrictions are 
imposed which are not so justified. The ideal, now as 
in the past, is the reduction of restrictions to a mini- 
mum and the establishment of such conditions as will 
make it possible to dispense with all control. This ideal 
has recently been endorsed by both the Royal Commis- 
sion on Agriculture and the Royal Commission on 
Labour, It is desirable, therefore, that the provisions 
relating to control should be sufficiently elastic to 
allow of their complete or partial relaxation as and 
where this is required, and sufficiently wide to deal 
with any possible recrudescence of recruiting abuses. 


The Bill proposes that Local Governments should be 
able, subject to the control of the Government of 
India, to impose control over the forwarding of assisted 
emigrants (cl. 16 and Chap. Ill generally) or over both 
their recruitment and their forwarding (els. 16 and 26 
and Chaps lit and IV generally) as occasion may die- 
tate. Under the former system, assisted emigrants will 
ordinarily be forwarded through licensed local agents 
in the recruiting districts (ols. 17, 18) by prescribed 
routes (el. 19) on which provision for food, shelter, etc., 
must be made by employers and medical supervision 
can be exercised [Sa. 20, 33, 35 and 36 (4).] Only em- 
ployers who make satisfactory provision will be able to 
secure and retain licenses for local agents [cl. 17 (3)], 
and the operations of local agents and others engaged 
in forwarding will be subject to inspection and scrutiny 
(els. 4 and 22). Under the latter system, employers will, 
in addition, be prevented from recruiting otherwise 
than by means of certificated persons employed in the 
gardens {garden sm dars), or recruiters licensed in the 
recruiting provinces (cK 27 and 28). But the ordinary 
provisions relating to either system may be relaxed to 
such extent as seems desirable in any area to which 
the system is applicable [proviso to els. 16 (1) and 
26 (2) ] 

In addition, the Bill seeks to secure for all those 
who are to emigrate under it the right to be repatriated 
from Assam (Chap II) with their dependants (ol. 9) at 
the employer’s expense (cl. 12). Ordinarily this right 
will accrue after three years from the date of entry into 
Assam (ol. (7). It will also be possible to claim re- 
patriation within three years in the event of the emi- 
grant (a) being dismissed otherwise than for wilful 
misconduct (cl. 8), (6) failing in health, (o) not being 
provided with suitable work, or {d) having his wages 
unjustly withheld (cl. 10) Repatriation within one year 
of entry to Assam will also be possible where there 
has been fraud or misrepresentation or other irregu- 
larities in recruiting (els. 10 and 33). Further, repatria- 
tion can be ordered at any time by a criminal Court in 
the case of a labourer who has been assaulted by the 
employer or his agent (cl. 11), It is believed that the 
ofier of these rights of repatriation to emigrants will 
benefit not merely emigrants but the industry as a whole 
by removing a serious obstacle to the flow of suitable 
labour, and that the existence of an adequate supply of 
such labour will go far to remove the conditions which 
make it undesirable at present to dispense with control 
over emigration. 

For the general administration of the system which 
the Bill seeks to establish, it is proposed to appoint a 
Controller of Emigrant Labour with some staff and 
possibly a Deputy Controller (cl. 3) The charges will 
be met by the tea industry through a cess of somewhat 
similar character to that raised under the present Act 
for the Assam Labour Board (cl. 5). The Controller is 
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intended to be an officer subject to the Government of 
India and responsible for 

(a) enforcing the law relating to repatriation in Assam 
(els. 4j 8—10, 12 — 15), collateral powers being given to 
District Magistrates. [S. 36] ; 
ih) supervising the forwarding routes (els. 4, 33—35); 

(c) supervising conditions in the recruiting provinces, 
where his powers will be limited to inspection and 
advice [els, 4, 17 (3)], executive action being entrusted 
to the local authorities (Chaps. Ill and lY). 

He should thus be able to secure the proper co-ordi- 
nation of the whole system, and to advise regarding 
possible leiaxations of control or the imposition of 
further restrictions under the Act, if required. It is 
intended that, with the appointment of the Controller, 
the Assam Labour Board, which* has since 1915 exer- 
cised some supervision, without executive authority, in 
the recruiting provinces, should be abolished. 

Apart from the main changes proposed in the law 
and explained above, the Bill involves a number of 
minor alterations in the present position. 

(u) The Bill is not limited in its initial application to 
certain provinces [cl. 1 (3)]. So to limit it would in- 
volve the limitation of repatriation rights to emigrants 
from these provinces, while its general extension does 
not render obligatory the extension of control to areas 
at present uncontrolled. 

(h) It \\ili no longer be possible to restrict the recruit- 
ment of labour within Assam itself, cf. Report of the 
Boyal Commission on Labour, page 373 [cl. 2 (c).] 

(c) Unassisted emigration will be entirely free; control 


can only be exercised where material assistance is given 
[clause 2 {/).] 

(d) The engagement and forwarding of emigrants who 
are merely returning to Assam after leaving it as 
adults will be uncontrolled [clauses 2 (/) and 2 (g).] 

(e) It will no longer he possible to prohibit recruit- 
ment for Assam; with the complete abolition of penal 
contracts, the prohibition of recruitment for certain 
districts of India cannot be justified in the interests of 
labour, cf. Reports of the Royal Commission »on Agri- 
culture, page 581, and of the Royal Commission on 
Labour, page 363, 

(f) Managers and other supervising officers on tea 
estates will be able to receive certificates to conduct re- 
cruiting in restricted recruiting areas (clause 29). 

(g) It is proposed that in all areas, controlled or un- 
controlled, it should be unlawful to assist persons under 
16 to emigrate unless they are accompanied by their 
parent or guardian; [S. 32]. 

(h) It is proposed that it should be possible to detain 
and return at the employer’s expense sick persons emi- 
grating from any province. [S 33 ]. 

(i) The provisions of the Bill are intended to apply 
only to emigration for work on tea plantations in the 
first ^ instance; but power is retained to extend its 
application to other industries in Assam and to other 
districts than the eight tea districts. This power could 
be used if labourers are imported to other forms of in- 
dustry with a view to their transference to tea estates, 
or if the tea industry develops in other parts of Assam 
[S. 38],” — Gazette of India, 1932, Part V, page 133. 


Act how affected by subsequent legislation. 
—Adapted by A. 0. 

—Repealed in part by Act 20 of 1937. 


Cognate Acts and Provisions, 

1 . Indian Emigration Act, YII of 1922. 


[The] Tea Districts Emigrant Labour Act, 1932. 

(Act XXII OF 1932.)^ 


[Sth October, 19 S 2,] 

All Act to amend the laio relating to emigrant labourers in the tea 
districts of Assam, 

Whereas it is expedient to amend the law relating to emigrant labourers in the tea districts 

of Assam; It is hereby enacted as follows : 

[a] For S, 0. R., sec Gazette of India, 1932, Pt. V, p. 133; for S. C. R, see ibid, p. 179. 


CHAPTER L 


Short title, extent and 
commencement. 


Preliminary. 

1. (l) This Act may be called the Tea Districts Emigrant Labour 
Act, 1932. 

(2) It extends^ to the whole of British India, ^ including the Sonthal Parganas. 

* VJ'}, ‘^[Central Government] may, by notification 

m the ®[Omoial Gazette], appoint. 

[a] To the Hhondmals District, seethe Khondmals Laws Regulation, 1936 (4 [lY] of 1936), S .3 and Sch 
and to the Angul District, see the Angul Laws Regulation, 1936 (5 [Y] of 1936), S. 3 and Sch. [bl The 
expression the whole of British India,” in its application to the Dominion of India, means 'all the Pro- 
vinces of India - 7 - see I. O., Art. 4 ( 2 ); and, in its application to the Dominion of Pakistan, means ‘all the 
® m ?• 9:’ 15'8-1947. [c] MO-ISSS; see Gazette of India. 1933, Pt. I, 

by A. 0 ., for “Governor-General in Council.” [e] Substituted by A, 0 ., for 
b-azette of India, j *s 

Act, unless there is anything repugnant in the subject or con- 


(a) “tea district” means any of the following districts in the Province of Assam, namely,— 
Lakhimpur, Sikagar, Nowgong, Darrang. Kamrup, Goalpara, Oachar and Sylhet, 
and the Balipara Frontier Tract; 
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(h) “tea estate” means an estate, situated in the tea districts, any part of which is used or 
is intended to be used for the cultivation or manufacture of tea or for any purpose 
connected therewith; 

(g) “recruiting Province” means any Province other than Assam; 

(cl) “adult” means a person who has completed his sixteenth year, and “child” means a 
person who is not an adult; 

(e) a “labourer” means an adult working on wages not exceeding fifty rupees a month, but 
does not include a clerk or domestic servant, or a mechanic, carpenter, mason, brick- 
layer or other artisan; 

"f) an “assisted emigrant” means an adult who, after the commencement of this Act, has 
left his home in any recruiting Province or in any Indian State, is proceeding through 
any part of British India to any place in Assam to work as a labourer on a tea estate, 
and has received assistance from any person, 

but does not include any person who at any time within the two preceding years 
has worked as a labourer on a tea estate; 

'q) “assistance” means the gift or offer of any money, goods or ticket entitling to convey- 
ance to any person as an inducement to such person to proceed to Assam to work as 
a labourer on a tea estate, and “assisted” and “with assistance” when used with 
reference to any person mean that such person has received assistance; 

h) an “emigrant labourer” means a person who has last entered Assam as an assisted 
emigrant and is employed on a tea estate, 

and includes any person who, having accompanied an assisted emigrant to Assam as 
a child dependent on him, has become an adult and is so employed, 
but does not include any person who, at any time after his last entry into Assam 
and after he has become an adult has taken employment not on a tea estate; 

^i) the “family” of any person includes the following, if living with him, namely, — 

(i) in the case of a male,— his wife and any child and aged or incapacitated relative 

dependent on him, 

(li) in the case of a married woman, — her husband and any child and aged or 
incapacitated relative dependent on her or on her husband, and 
( in ) in the case of any other woman, — any child and aged or incapacitated relative 
dependent on her, 

and in the case of an emigrant labourer, includes any person who, having ac- 
companied him to Assam as a child dependent on him, has become an adult 
and is living with him ; 

(j) “employing interest” means any employer of labourers, or any group or association 
of such employers ; and 

(h) '' prescribed ” means prescribed by rules made by the ^[Central Government]. 

[a] SubsMtoted by A. 0., for “G-overnor* General in Council.” 

Appointment and status 3, flj The ^[Central Government] may appoint a person to be 

of Controlier and Deputy Controller of Emigrant Labour, to exercise the powers and discharge the 
Controllers. duties conferred and imposed upon the Controller by or under this Act. 

(2) The ^[Central Government] may also appoint one or more Deputy Controllers of Emi- 
grant Labour, who shall exercise such of the powers and discharge such of the duties of the Con- 
tr oiler as the ^[Central Government] may determine. 

(8) The Controller may, from time to time and subject to the control of the [Central Govern- 
ment], make a distribution of work as between himself and the Deputy Controllers. 

(4) The Controller and Deputy Controllers shall be deemed to ba public servants within the 
meaning of the Indian Penal Code. 

[a] Substituted by A. O., for “Governor-General in Council,” 

Powers of the Controller. 4. The Controller shall have power— 

(a) to enter 

all open places on a tea estate, 

(ii) any enclosed place on a tea estate where he knows or has reason to believe 
emigrant labourers are working or are accommodated, 

(Hi) any office of a tea estate, 
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(ix)) any office or depot maintained by a labour recruiting agency, in Assam or in a 
recruiting Province. 

(v) any train, vessel or vehicle which he knows or has reason to believe is being 
used for the conveyance of assisted emigrants ; 

(h) to inspect, in any office or depot mentioned in sub-clauses (in) and (iv) of clause (a)^ 
any register or other document required to be kept under this Act ; 

(c) to carry out in any place mentioned in clause (a) any inquiry whioh he may deem to 
be expedient for carrying out the purposes of this Act ; and 

(d) to do any other reasonable act which may be expedient in the discharge of his duties. 

5. (l) In order to meet expenditure incurred in connection with the Controller, the Deputy 
Emigrant Labour Cess. Controllers and their staff, or under this Act, an annual cess shall be levied 
to be called the Emigrant Labour Cess. 

(2) It shall be paid in respect of the entry into Assam of each assisted emigrant and shall be 
payable by the employing interest on whose behalf he was recruited. 

(8) It shall be levied at such rate, not exceeding nine rupees, for each such emigrant as the 
[Central Government] may by notification in the ^[Official Gazette], determine for the year of 
levy. 

(i) The proceeds of the cess shall be credited to a fund to be called the Emigrant Labour 
Fund, to be administered by the ^[Central Government], 

[a] SuhshtuM by A. 0. for “Governor General in Coancil”. [b] Suhstitutedf ihid„ for “Gazette of India”. 


Power to make rules for 
the collection of the Emi- 
grant Labour Cess. 


6, (1) The ^'[Oenfcral Government] may, by notification in the ^[Official 
Gazette] , make rules® — 


(a) prescribing the agency which shall collect the Emigrant Labour Cess; 

(b) prescribing the returns to be submitted to such agency by employers of emigrant labourers^ 

and by persons who recruit or forward emigrant labourers, and the form and date of 
such returns; 

(c) regulating the procedure of the collecting agency; 

(d) prescribing the mode of payment of the cess; 

(e) determining the date when any sum payable as cess shall be an arrear; 

(f) declaring that an arrear of cess may be recovered as an arrear of land. revenue and pre« 


scribing the procedure to be followed to secure such recovery; and 
(q) generally, to secure the equitable collection of the cess. 

[a] SubstUuted by A. 0 for “Governor General in Council”, [b] Substituted by A. 0. for “Gazette of India’V 
[c] See the Tea Districts Emigrant I abour Bales, 1938 Ch. Ill, See Gazette of India, 1933, Pt. I, p. 7T7 et 
a^id also as subsequently amended, In the Tea Districts Emigrant Labour Manual. 


CHAPTER II. 


Repatriation. 


7. Every emigrant labourer, on the expiry of three years from the date of his entry into 
General right of repatriation Assam, shall have the right of repatriation as against the employer 
after three years in Assam. employing him at Such expiry. 


8. (1) Any emigrant labourer who, before the expiry of three years from his entry into Assam,f 
Eight to repatriation is dismissed by his employer, otherwise than for wilful and serious miscon» 
on dismissal. ghall have the right of repatriation against such employer. 


(2) Where any emigrant labourer is dismissed by his employer before the expiry of three 
years from his entry into Assam, and his employer refuses or fails to repatriate him, the labourer 
may apply to the Controller, and the Controller, after such inquiry as he may think fit and after 
giving the employer an opportunity to be heard, may declare that the labourer has the right o£ 
repatriation against such employer 

9o Where an emigrant labourer other than a married woman living with her husband 
Bightsof repatriation of and having no child living with her dies within three years of his entry 
grSuabourer^^^^ Assam, the family of such labourer shall be entitled to be repatriated by 

the employer last employing him, 

(.9; Where such deceased labourer leaves a widow, she shall be deemed to be an emigrant 
labourer in whom a right of repatriation has arisen. 
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(3) Where iihere is no such widow, the Controller shall have all powers necessary to enforce 
the rights of the family under this section, and may tako such action as he may deem to he ei« 
pedient in their interests. 

10* (1) An emigrant labourer may, before the espiry of three years from Ms entry into 
Eight to apply for repatria- Assam, apply to the Controller for a declaration of his right to repatria^ 
tion in certain circumstances, tion on any of the following grounds, namely, — 

(a) that his state of health makes it imperative that he should leave Assam, or 

(b) that his employer has failed to provide him with work suited to his capacity, at the 

normal rate of wages for that class of work, or 
(a) that his employer has unjustly withheld any portion of any wages due to him, or 
(d) any other sufficient cause. 

(2) An emigrant labourer may, before the expiry of one year from his entry into Assam, 
apply to the Controller for a declaration of his right to repatriation on any of the following grounds 
namely, — 

(a) that he was recruited by coercion, undue inflaence, fraud or misrepresentation, or 
(h) that he was recruited otherwise than in accordance with the provisions of this Act and 
the rules made thereunder. 

(8) The Controller, after such inquiry as he may think fit and after giving the employer an 
opportunity to be heard, may declare that an emigrant labourer applying under this section has a 
right of repatriation against his employer : 

Provided that a declaration in pursuance of clause (d) of sub-seotion (1) may be made by the 
Controller only and not by any other officer exercising the powers of the Controller by or under 
this Act. 

Objects and Reasons. 

Section 10 (1) fdj. — “We consider that it is not clauses (a), (b) and (c), if in his opinion it is sufiScient 

possible to provide specifically for all the grounds which cause. As a safeguard in the exercise of this very wide 

might warrant repatriation and that cases of serious power we have provided that it shall only be exercised 

hardship may arise which do not satisfy the criteria by the Controller himself and not by another officer 

given in the original Bill. We have therefore provided exercising the powers of a Controller by or under the 

that the Controller should have power to order repatria- Act.’* — S. 0. R. 

tion for a cause not specifically provided for in sub- 

11. Where any employer of an emigrant labourer, or any agent of such employer in authority 
Power of criminal Courts over such labourer, is convicted of any offence committed against such 

to order repatriation. labourer and punishable under Chapter XVI of the Indian Penal Code 

with imprisonment for one year or upwards, the convicting Court or the appellate Court or the 
High Court when exercising its powers of revision may declare that such labourer has a right of 
repatriation against such employer. 

12. (1) When an emigrant labourer has a right of repatriation against any employer, the 
Incidents of the right of re- employer or his agent shall defray the cost of the return journey of the 

patriation. emigrant labourer and his family from the station nearest the 

employer's tea estate to the home of the labourer and shall provide subsistence allowances on the 
prescribed scale for such labourer and his family for the time requisite for him and his family to 
travel from such estate to his home ; 

Provided that where the emigrant labourer is a married woman living with her husband who 
is also an emigrant labourer, her right of repatriation arising under section 7 shall extend only to 
herself and any children dependent on her ; 

Provided further that a married woman living with her husband is entitled to be treated as a 
member of his family notwithstanding that she is herself an emigrant labourer. 

(2) In the event of any dispute regarding the cost of the return journey or subsistence 
allowances, the question shall be referred for decision to the Controller. 

13. (1) Within fifteen days from the date on which a right of repatriation arises to an 
The discharge of an emplo- emigrant labourer, or within such shorter period as the authority 

yer’s duty to repatriate. declaring such right may determine, the employer concerned shall, 
subject to any agreement under section 14, make all necessary arrangements for the homeward 
journey of the labourer and his family, and shall despatch them on their journey : 

Provided that an employer shall not be required to make such arrangements for or any 
payment in respect of any adult person who does not wish to leave Assam. 
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Where an employer fails to comply with the provisions of sub-seotion (l), the right of 
repatriation of the emigrant labourer concerned shall not be affected, but the employer shall be 
liable to pay to the labourer one rupee for each day on which he is in default : 

Provided that on application made to him by either party the Controller may direct that the 
labourer shall be paid at a lower rate than one rupee a day or at a higher rate not exceeding two 
rupees a day, and may also determine the number of days, being a reasonable number regard being 
had to all the circumstances of the case, for which the payment shall be made. 

15. (1) An emigrant labourer may, by agreement with hia employer, postpone hia exercise of 
Postponement, waiver and the right of repatriation, or may waive it conditionally or uncondi- 
foEfeiture oi the right. tionally, but no such agreement shall be valid unless it is in writing 

and in the prescribed form and has been made not more than one month before the right of 
repatriation arises : 

Provided that the ®[Oentrai Government] may, by notification in the ^[Official Gazette], make 
rules requiring that in any area such agreement shall be made in the prescribed manner before a 
prescribed authority and that the prescribed authority, if satisfied that the labourer understands the 
terms of his agreement, and his rights in regard to repatriation, shall ratify the agreement ; 

Provided further that after such rules come into force no such agreement shall be valid unless 
it is so made and ratified, 

(2) Where an emigrant labourer having a right to repatriation fails without reasonable cause 
to proceed on his homeward journey at the time arranged by bis employer, the employer may 
notify the Controller of such failure, and the Controller, after such inquiry as he may think fit and 
after giving the labourer an opportunity to be heard, may declare that the labourer has forfeited 
his right of repatriation, and such labourer shall not be entitled to repatriation again as against 
any employer, save by an order of the Court under section 11. 

[a] Substituted by A. 0. for “Governor-General in CouncU”. [b] Substituted by A. 0. for ‘'Gazette of 

India”. 

Objects and Reasons 

*'We consider it desirable to restrict the power of right arises. We have also expanded the proviso in the 
contracting out of the right of repatriation to avoid the interests of the labourer who should, we consider, be in 
l^ssibility of an emigrant labourer so contracting at the a position to understand exactly what he is foregoing 
Aime of bis first arrival in Assam or long before the when waiving his right of repatriation.” — S. C. R. 

15. ( 1) Where fehe Controller, on information obtained from any source and after such 
Power of the Controller to inquiry as be may think fit and after giving the employer concerned an 
enforce the provisions of this opportunity to be heard, is of opinion that an emigrant labourer is 
entitled to repatriation under any of the provisions of this Chapter, or 
is entitled to the payment of any sum of money under the provisions of sub section (2) of 
section 13, the Controller may direct the employer concerned to despatch such labourer and his 
family or to pay him the sum of money within such period as the Controller may fix. 

(2) If the employer fails to comply with such direction, the Controller may repatriate the 
labourer and his family or pay him the sum of money out of any funds at the Controller’s disposal 
and shall recover the costs incurred from the employer. 

(3) For the purposes of such recovery the Controller may certify the costs to be recovered to 
the Collector, who shall recover the amount and may recover it as an arrear of land-revenue. 

(4) The Controller shall have similar powers in regard to any person in Assam who be knows 
or has reason to believe is a member of the family of a repatriated emigrant labourer who should 
have been repatriated along with such labourer. 


CHAPTER III. 

Controlled Emigration Areas. 

46. The Central Government may, by notification in the Official Gazette, declare any 
Power to declare controlled area within a recruiting Province to be a controlled emigration area 
emigration areas. a^id thereupon the provisions of this Chapter shall apply to that area : 

Provided that the Central Government may by the same or any subsequent notification 
declare that any of the provisions of this Chapter shall not apply in that area, or shall apply 
subject to such general or special relaxations as may be specified.] 

^ (2) A notification under sub-section (1) shall be expressed to take effect from a date not 
'©arlier than two months from the date of its publication, and during the said two months licences 
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may be granted under section 17 and such licences shall be dated as being granted on the date on 
which the notification takes effect and shall not be valid until that date. 

[a] Suhstituied by A. 0. 

17. (1) The ^[Central Government], or any District Magistrate empowered by it in this 
Power to grant licences to behalf, may grant a licence to any person to act as local forwarding agent 
local forwarding agents. in any part of a controlled emigration area, on behalf of an employer 
or employers of labourers. 

(2) Such licences shall be granted only on the application of an employing interest. 

(3) No such application shall be entertained unless the Controller has certified that the 
employing interest making the application has made proper provision, in accordance with 
section 20 and rules made under section 21, for the forwarding, accommodation and feeding of 
assisted emigrants on their journey to the tea estates on -which they are to be employed. 

(4) A local forwarding agent may be granted separate licences on applications by separate 
employing interests. 

[a] Substituted by A. 0. for “Local Government”. 

18* fl) Whoever arranges with any person in a controlled emigration area that such person 
Recrnits in controlled emi- shall proceed to Assam with assistance, shall take or send such person, 
gration areas to be sent to along with the members of his family who are to accompany him to 
forwarding agents* depots. A.3sam, to the depot of a local forwarding agent licensed for the area in 
which the arrangement was made, unless the arrangement was made at such a depot. 

(2) Whoever arranges with any person in an Indian State that such person shall proceed to 
Assam with assistance and brings or sends such person and any of the members of his family into 
any controlled emigration area, shall take or send such person and members to the depot of a local 
forwarding agent licensed for that area. 

(3) At every such depot proper arrangements shall be made for the accommodation and 
feeding of assisted emigrants and their families. 


19. An assisted emigrant and his family shall be forwarded to Assam from the depot of a 
Assisted emigrants to be for- local forwarding agent by such agent and only by such routes and in 

warded to Assam by local for- such manner as may be prescribed by rules made under section S7, and 
warding agents by prescribed shall be accompanied on their journey by a competent person deputed 

by the local forwarding agent. 

20. Every employing interest which recruits labour in a controlled emigration area shall 
Maintenance of depots maintain or have the right to use depots at reasonable intervals on the 

•along prescribed routes. prescribed routes by which it forwards assisted emigrants to Assam, for the 
accommodation and feeding of assisted emigrants and their families. 


Power of Central Govern- 21. (l) The ® [Central Government] may, by notification in the 
ment to make rules. ^[Official Gazette], make rules® — 

(a) prescribing the form and particulars of licences to be granted to local forwarding 
agents, and the annual fees, not exceeding ten rupees, which may be levied from 
persons holding such licences; 

(b) prescribing returns relating to assisted emigrants and their families which shall be made 
by local forwarding agents and the registers and the form thereof which shall be main- 

tained by such agents; 


Section 18 — Note 1 

[1] The provisions of S. 18 (1) relate only to taking 

the reoruit to the depot ; it has no bearing on any in- 
quiry which may be necessary before the recruiter 
makes the arrangement with the recruit. (Yol 22) 1935 
Pat 411 (414), • 

[2] A person knowingly assisting a married woman, 
living with her husband, to emigrate as a labourer to 
a tea garden without the consent of her husband, and 
despatching her to the tea garden with his name as re- 
cruiter comes, not only within the description of S. 18 
(1), but also within the description of recruiter in res- 
peot of such woman under the provision of S. 32. (Yol 22) 
1935 Pat 411 (413), 


Section 21 — Note 1 

[1] Rule making power is expressed very widely in 
S. 21 (1) and under it, R. 30 is validly made so far as 
a woman unaccompanied by her husband is concerned. 
It makes no difference that the local forwarding agent 
also incurs liabilities under Rr. 19 and 20 read with 
R. 32 in respect of “women unaccompanied by their 
husbands.*’ (Yol 22) 1935 Pat 411 (414). 

[2] Case under R. 33 for contravening provisions of 
R, 30 of the Rules framed by the Local Government 
under the powers conferred by S. 21 of the Act — Magis- 
trate ought not to proceed upon the minimum number 
of witnesses with the result that the superior Court 
may find it necessary to remand the case for further 
evidence. (Yol 22) 1935 Pat 411 (413). 
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(g) prescribing the scales of diet which shall be provided for assisted emigrants and theii 
families at depots ; 

(d) prescribing the accommodation which shall be provided for assisted emigrants and their 
families at depots, and the sanitary and medical arrangements at such depots ; 

(e) providing for the detention, for a period not esceeding three days, at depots of local 
forwarding agents of women unaccompanied by their husbands who propose to proceed 
to Assam as assisted emigrants, and for investigation into their circumstances; 

( f) prescribing the information which shall be supplied by local forwarding agents to 
assisted emigrants regarding the conditions of life and work on tea estates, and the 
methods in which it shall be supplied ; 

(g) providing ior any other matter which in the opinion of the [Central Government] 
may be required to give effect to the provisions of this Chapter. 

(2) In making rules under clause (b), clause (e)^ clause (f) or clause (g) of sub-section (1)^ 
the ® [Central Government] may provide that a contravention thereof shall be punishable with fine 
which may extend to one hundred rupees. 

[a] Suhsututedhy k,0.,iQi “Local Government**, [b] Substituted, iUd^ for “Local Official Gazette”, [c] 
Eor rules by the various Provinces before 1-4-1937, see the Tea Districts Emigrant Labour Manual. 

22. (1) The Civil Surgeon, the District Magistrate or the Sub-Divisional Magistrate, or any 
Inspection of depots, Magistrate or police officer not below the rank of Inspector, deputed by the 

vessels and vehicles. District Magistrate or the Sub- Divisional Magistrate, may enter a local for- 
warding agent*s depot, or any depot maintained by an employing interest on a prescribed route to 
Assam, and inspect the accommodation, feeding arrangements, and sanitary arrangements provided 
for assisted emigrants and their families and all registers and other documents required to be main- 
tained or kept by or under this Act and shall record the results of such inspection in a book to be 
kept in such depot for the purpose, 

(2) The Civil Surgeon or such Magistrate or person deputed may also enter and inspect any 
vessel, train or vehicle on which assisted emigrants are travelling, or on which he has reason to 
believe that any assisted emigrant is travelling, whether along a prescribed route or not. 

23. If the ^[Oentral Government] is satisfied that an employing interest reeruitiDg assisted 
Action where proper emigrants in a controlled area is not making proper provision for the for- 

arrangementa not made warding, accommodation or feeding of each emigrants and their families on 
or assise emigran s. their journey to Assam, ^[the Central Government may] direct all District 
Magistrates concerned to cancel or suspend all licences under section 17 held by local forwarding 
agents on behalf of such employing interest : 

Provided that the ^[Oentral Government] shall not ^[direct the cancellation of any] licences 
under this section until ‘^[it] has given the employing interest concerned an opportunity to submit 
its explanation, 

[a] Substituted by A. 0. for “Governor-General in Couneil’*. [b] Substituted by A. 0. for “he may require the 
Local Government to”, [c] Substituted by A. 0,, for “make any requisition for the cancellation of”, [di Subs- 
tituted by A. 0. for “he’*. 

24 (1) The ®'[OGntral Government] may cancel wholly or in part any licence granted to a 
Cancellation of licences, local forwarding agent, and a District Magistrate may cancel wholly 
or in part any licence granted by him to a local forwarding agent,— 

(a) if, in the opinion of the ® [Central Government] or of the District Magistrate, as the 
case may be, such agent has been guilty of misconduct or wilful default or negligence 
in the discharge of the duties imposed upon him by or under this Act, or 

(h) if the employing interest, on whose application the licence was granted, has applied to 
the ^[Central Government] or to the District Magistrate, as the case may be, for the 
cancellation of the licence, or 

(0) if in the opinion of the ^[Central Government] or of the District Magistrate, as the 
case may be, an employer on whose behalf the agent is licensed to act has been guilty 
of misconduct, or wilful default or negligence in the discharge of the duties imposed 
upon him by or under this Act : 

Provided that no licence shall be cancelled under clause (a) until the holder thereof has or 
under clause (c) until the holder thereof and the employer concerned have had an opportunity to 
snow cause against the cancellation ; 
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Provided further that a caacellatioriiunder clause (c) shall, where the agent is licensed to act 
on behalf of more than one employer, operate only to prevent the agent from acting on behalf of 
the employer held guilty. 

(2 '^ A local forwarding agent whose licence has been cancelled by a District Magistrate under 
clause ( a) of sub section {1 ), or any employing interest on whose behalf h8:aGfcs, may, within three 
months from the date of the District Magistrate’s order, appeal to the ‘"^[Central Government], whose 
decision shall be fina;!. 

[a] SubUiiuted by A. 0. for “Local Government”. 

23. Where any person who is required to be taken or sent ioiTa local forwarding agent’s depot 
Penalty for illicit abet- jn any diatiict under section 18 leaves that district on his journey to Assam 
ment of emigration. without being SO taken or sent, or, being an assisted emigrant, proceeds 

to Assam otherwise than in accordance with section 19, or by any route other than a route prescribed 
under section 37, any person who abets him in so leaving the district or in so proceeding to Assam 
shall be punishable with imprisonment which may extend to six months, or with fine which may 
extend to five hundred rupees, or with both. 


CHAPTER IV 

Bestricted Recruiting Areas. 

26. ^[(Ij The Central Government may, by notification in the Official Gazette, declare any 
Power to declare controlled emigration area or any part of a controlled emigration area within 
restricted recruiting a recruiting Province to be a restricted recruiting area and thereupon the 
provisions of this Chapter shall apply to that area : 

Provided that the Central Government may, by the same or any subsequent notification, 
declare that any of the provisions of this Chapter shall not apply in relation to that area, or shall 
apply subject to such general or special relaxations as may be specified.] 

f2) A notification under sub-section ( 1) shall be expressed to take effect from a date not 
earlier than two months from the date of its publication, and during the said two months licences 
may be granted under section 27 or certificates may be granted and endorsements made under 
section 28, and such licences, certificates and endorsements shall be dated as being granted or made 
on the date on which the notification takes effect and shall not be valid until that date, 

[a] Suhshtuted by A. 0. 

Grant of licences 27. ( l) Subject to rules made under sub-seotion (2) and sub-section (3), 

to recruiters. the District Magistrate may grant a licence to any person to act as recruiter 

in the whole or any part of his district. 

(2) The ^[Central Government] may, by notifilcation in the ^[Official Gazette], make rules 
prescribing the qualifications for persons who may be granted licences under this section. 

(^5^ ° [The Central Government] may, by notification in the ‘^[Official Gazette], make rules 
®[as respects any restricted recruiting area] — 

(a) regulating the procedure of the District Magistrate in granting such licences, 

(b) prescribing the form and particulars of such licences, and the fees, nol; exceeding ten 

rupees, to be paid therefor. 

[a] Substituted by A. 0. for “Governor-General in Council”, [b] Substituted^ ib%d., for “Gazette of India”. 

[c] Substituted, ibid., for “The Local Government having jurisdiction over any restricted recruiting area”. 

[d] Substituted, ibid, for “Local Official Gazette”, [e] Inserted, ibid, 

28. (1) Subject to rules made under sub-seotion (2), the owner or manager of a tea estate 
Grant of cerfcifi- may grant a certificate to any person employed on such estate as a labourer 
cates to garden- or in a position of Supervision or management empowering him to recruit 
sardars. labour for such estate in the whole or any part of a restricted recruiting area, 

and such person shall thereupon be entitled to recruit labour for such estate as a garden-sardar in 
the area specified : 

Provided that ®'[the Central Government] may, by notification in the ^[Official Gazette], make 
rules °[aa respects any restricted recruiting area] directing that certificates of garden- sardars or of 
specified classes of garden-sardars shall not be valid in any district in any such area until they 
have been endorsed as valid for that district by the District Magistrate or a Magistrate authorised 
by the District Magistrate in this behalf. 



7998 


[THE] TEA DISTEIOTS EMIGRANT LABOUR ACT, 1932 


[ SS 28-33 ] 


(2) The '^[Central Government] may make rules ®[for Assam] — 

(a) regulating the procedure of owners and managers in granting and withdrawing such 

certificates, 

(b ) prescribing the form and particulars of such certificates. 

[a] SiibstituUd by A. 0. ior “the Local Government having jurisdiction over any restricted recruiting area”. 

[b] Substituted, ibid., for “Local Official Gazette”, [c] Inserted, ibid, [d] Substituted, ibid,, lor “Local 

Govemmeat of Assam’ \ 

Cancellation and 29. The District Magistrate may, for reasons to be recorded by him, 

susp€nsionofreerui- cancel or suspend the iicence of a recruiter on the ground of his misconduct or 
ter’s licence. wilful neglect or default in the discharge of the duties imposed on him by or 

under this Act : 

Provided that no licence shall be cancelled under this section until the holder thereof has 
had an opportunity of showing cause against the cancellation. 

30. (1) The District Magistrate of any district in respect of any part of which a garden-sardar 
Cancellation of garden- holds a certificate may cancel the certificate if he is satisfied that the 

sardar’s certificate. garden- sardar has contravened any of the provisions of this Act or of 

the rules made thereunder. 

(2) A. District Magistrate cancelling a certificate under sub. section (1) shall record his reasons, 
and shall send intimation of his action to the District Magistrate of every other district in respect of 
any part of which the certificate was valid and to the person who granted the certificate. 

31. Whoever, not being a licensed recruiter holding a iicence under section 27, or a garden- 
Penalty for illicit recruit- sardar holding a valid certificate under section 28, or a local forwarding 

ment. agent holding a licence under section 17, in any part of a restricted re- 

cruiting area gives or offers any money or goods to any person, or defrays or offers to defray any 
travelling expenses of any person, as an inducement to such person to proceed to Assam as an as- 
sisted emigrant, shall be punishable with imprisonment which may extend to six months, or with 
fine which may extend to five hundred rupees, or with both. 


CHAPTER V. 

Supplemental. 

32f (l) No person shall in any way assist a child to proceed from any recruiting Province to 
Prohibition of the recruit- Assam, to work in any capacity on a tea estate, unless such child is ae- 
ment of children, companied by a parent or other adult relative on whom be is dependent 

and no person shall so assist a married woman who is living with her husband unless she is sc 
proceeding with the consent of her husband. 

(2) Any person who knowingly contravenes the provisions of this section shall be punishable 
with imprisonment which may extend to six months, or with fine which may extend to five hun- 
dred rupees, or with both. 

33 . (l) Where it appears to the Controller that any person proceeding to a tea garden with 
Power to detain and re- assistance, or any member of the family of such person, is suffering from 
ton sick persons. an infectious or contagious disease, or is not in a fit state of health to 

proceed on his journey, iho Controller may — 

(a) detain such person and his family, 

(h) send the sufferer for medical treatment to a hospital or dispensary or other suitable 
place, and 

(c) cause all necessary arrangements to be made for the accommodation and feeding of the 
other members of the party so detained, 

and all arrangements for such detention and treatment shall be made by and at the cost of the 
employing interest on whose behalf such person was recruited. 

(2) Where it appears that a sufferer detained under sub-section is not likely to be in a 
fit state of health to proceed on his journey within a reasonable time, the Controller may direct 
that he and the other members of his party detained with him shall be returned to the home of the 
person proceeding with assistance by and at the cost of the employing interest on whose behalf 
Stich |>erson was recruited. 
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Power to return per- 3i« Where it appears to the Controlier after such inquiry as he thinks 

son improperly recruited, fit to make that any person proceeeding to a tea estate with assistance 

(a) has been recruited by coercion, undue influence, fraud or misrepresentations, or 

(bj has been recruited or forwa-rded otherwise than in accordance with the provisions of this 
Act and the rules made thereunder, 

the Controller may direct that such person and hia family shall if such person so desires be returned 
to his home by and at the the cost of the employing interest on whose behalf he was recruited. 

35. fi) If an employing interest fails to make arrangements to the satisfaction of the Gon» 
Power to enforce the troller for the detention or treatment of any person detained under sub- 
provisions of sections 33 section fi J of section 33, the Controller may himself make such arrange- 
ments and defray the cost out of any funds at his disposal 
In making a direction under sub-section (j9) of section 33 or under section 34 the Controller 
may fix a period within which such person and family shall be forwarded by the employing interest 
concerned, and shall send a copy of his direction to the employing interest concerned, and to the 
nearest agent, if any, of such employing interest in the Province where such person then is. 

(3) If the employing interest fails to comply with the direction within the time fixed, the 
Controller may cause such person and his family to be returned to his home and defray the cost 
out of any funds at the Controller’s disposal. 

(4) The Controller shall recover any costs incurred by him under this section from the 
employing interest concerned, and for the purposes of such recovery may certify the costs to be 
recovered to the Collector of any district in w^hich a tea estate belonging to the employing interest 
concerned, or to any member thereof, is situated, and the Collector shall recover the amount and 
may recover it as an arrear of land- revenue. 

(5) Any costs so certified may, where the employing interest concerned is a group or associa- 
tion of employers, be recovered from any one of such employers. 

Magistrates and medi- 36. ( l) Subject to the provisions of sub. section ( 8) of section 10, any 
cal officers who may ex- District Magistrate in Assam may exercise in respect of his district any 
ercise the powers of the power which the Controller by or under this Act could exercise in 
Controller. district. 

(2) The Controller may transfer any proceeding under Chapter II pending before him to the 
District Magistrate having jurisdiction under sub. section (1) to dispose of it. 

(S) ®'[The Central Government may invest a District Magistrate or a Sub-Division al Magis- 
trate in any recruiting Province and a Sub- Divisional Magistrate in Assam] with any of the powers 
of the Controller under section 4 or section 33 or section 34 or section 35 in respect of his district 
or sub-division, as the ease may be. 

(4) The ^[Central Government] may invest any medical officer not below the rank of Assi- 
stant Surgeon with any of the powers of the Controller under section 33 and section 35. 

[a] Substituted by A. 0. for *‘The Local GovernmoDt of a recruitiog province may invest a District Magistrate 

or a Sub-Divisional Magistrate and the Local Government of Assam may invest a Sub-Disvisional Magistrate.” 

[b] Substituted, ibid, for ‘‘Local Government.” 

Power of Central Gov- 37, (l) The [Central Government] may, by notification in the 
ernment to make rules. ^[Official Gazette], make rules® — 

(a) regulating the procedure of the Controller and of persons exercising the powers of the 
Controller in the exercise of their powers under this Act; 

(h) where there are more authorities than one exercising any of the powers of the Controller 
in the same area, regulating the exercise of their powers by such authorities; 

( c) prescribing scales of subsistence allowances for the purposes of section 12; 

(d) prescribing the form of agreements under section 14; 

prescribing the routes by which assisted emigrants may be forwarded from districts in 
controlled emigration areas to tea districts; 

(f) prescribing the manner in which assisted emigrants and their families shall be forwarded 

to Assam from the depots of local forwarding agents; 

( g) prescribing the action to be taken by local forwarding agents and by persons in charge of 
depots on prescibed routes where an assisted emigrant or a member of his family appears 
to be suffering from infectious or contagious disease or where an assisted emigrant ap- 
pears to have been recruited by coercion, undue influence, fraud or misrepresentations 
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or to have been recruited or forwarded otherwise than in accordance with the provi- 
sions of this Act and the rules made thereunder ; 

(h) directing that employers of emigrant labourers shall keep registers of such labourers and 

their families, and prescribing the form of such registers ; 

(i) directing that employing interests which recruit emigrant labourers shall keep registers 

of such labourers and their families, and of their journeys to and from Assam, and 
prescribing the form of such registers ; 

ij) requiring employers of emigrant labourers and employing interests which recruit emi- 
grant labourers to submit such return in respect of such labourers as the [Central 
Government] may think expedient for carrying out the purposes of this Act ; and 

(X;) generally, to carry out the purposes of this Act. 

(2) The ‘^[Central Government] may, by notification in the ® [Official Gazette], make rules 
^"[for Assam] requiring employers of labourers on tea estates to submit returns of wages and earn- 
ings of labourers employed by them, 

(5) ® [Rules made under this section] may provide that a contravention thereof shall be 
punishable with fine which may extend to five hundred rupees. 

[a] Substituted by A. 0. for “Governor-General in Counoil.” [b] Substituted, ibid, for “Gazette of India”, 
[c] See the Tea Districts Emigrant Labour Rules, 1933, in Gazette of India, 1933, Vt I, p. 771 ei. seg^., as 
subsequentiy amended, [d] Substituted by A. 0., for “Local Government of Assam.” [e] Substituted by A. 0. 
tor “Local Official Gazette”, [f] Inserted, ibid [g] Substituted, ibid, for “In making rules under sub-section 
(i),the Governor-General in Council, and in making rules under sub-section (^), the Local Government.” 

38. (i) The ^[Central Government] may, by notification in the ^[Official Gazette], declare 
Rowers to extend the that the provisions of this Act shall apply in respect of any lands and pre- 
scope of this Act. mises in Assam other than tea estates, and thereupon the provisions of this 
Act shall apply in all respects to such lands and premises as if they were tea estates. 

{2) °[The Central Government] may, by notification in the ‘^[Official Gazette], declare that 
the provisions of this Act shall apply in any area in Assam other than the districts specified in 
clause ia) of section 2, and thereupon the provisions of this Act shall apply in all respects to such 
area as if it were a tea district. 

[a] Substituted by A. 0 for ‘ Governor-General in Council”, [b] Substituted by A. 0. for “Gazette of India”, 
[c] Substituted by A. 0. for “ Subject to the control of the Governor General in Council, the Local Government 
of Assam’” [d] Substituted by A. 0. for “Local Official Gazette”. 

Saving for acts done in 39. No suit, prosecution or other legal proceeding shall lie against 
good faith under the Act, any person for anything which is in good faith done or intended to be 
done under this Act. 

CM Court shall have jurisdiction — 

(a) to deal with or decide any question which the Controller is, by or under this Act, 
empowered to deal with or to decide, or 
ih) to enforce any liability incurred under this Act. 

^1. [Repeal of Act YI of 1901 and certain consequences.] Eepealed hy the Bepealing and 
Amending Act, 1937 (20 [XX] of 1987), S. 3 and Sch, II. 

TEE SGHEDU LE,-^Bepealed hy the Bepealing and Amending Act, 1937 (20 [XX] of 
1987), S. Sand Sch, II. 
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Statement of Objects and Reasons. 


“The main object of this Bill is to give power to the 
Government, and to any company or person licensed 
under section 4 of the Indian Telegraph Act, 1876, and 
specially empowered in this behalf, to place telegraph 
Lnes under or over property belonging whether ‘to 
private persons or to public bodies. 

The attention of the Government has recently been 
directed to the fact that, as the law now stands, the 
Governor-General in Council and his licensees have no 
power to place telegraph lines upon the land of muni- 
cipal or other similar bodies or of private persons. In 
England the requisite powers are conferred on the 
Tostmaatei-General, who works and maintains the 


telegraphs in that country, by 26 and 27 Vic., cap. 112, 
as amended by 41 and 42 Vie., cap. 76; and as it seems 
desirable that the Government in which the exclusive 
privilege of establishing telegraphs in this country is 
vested should possess somewhat similar powers, the 
present Bill has been prepared. 

Section 3 empowers the Government or any company 
or person licensed under section 4 of the Indian 
Telegraph Act, 1876, and specially authorissed by a 
Government officer to place and maintain telegraph lines 
and posts under, over, along, across, in or upon the pro- 
perty of any “parson”, which term includes a body 
corporate. It is considered that licensees should have 

1001 1002 A. M. 
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these powers, because the licenses granted always strictly 
limit the area of the operations of the licensees, and it 
would be somewhat anomalous for local bodies and 
private persons to have the power to neutralize the 
licenses granted by the Governor General in Council by 
objecting to the licensees’ operations, or by hampering 
them by the exaction of fees for permission to work 
under their licenses. The powers thus given are, how- 
ever, to be exercised so as to do as little damage as 
possible, and their exercise is moreover made subject to 
important restrictions and conditions. 

When the property belongs to a municipal board or 
other local authority, the powers conferred by the Act 
cannot be exercised over it without the consent of that 
authority; and that consent may be given subject to 
conditions. Among other conditions which can be 
imposed is one requiring that any expenses to which the 
local authority may be put by the exercise of the power 
shall be made good ; but it will be observed that no 
provision is made for the payment of compensation on 
any other account to a local authority whose property 
is made use of for this purpose, it being considered that, 
as the construction of telegraphs is a matter in which 
the public are interested, no charge should be made for 
accommodation of this sort when it can be granted 
without inconvenience to the public or expense to the 
local authority concerned. 

It may sometimes happen' that, though at the time 
when a telegraph authority desires to exercise its 
powers over some property of a local authority there 
may be no reasonable ground for objecting, and the 
local authority may thus find itself compelled to consent, 
a state of things may subsequently arise under which 
the continued exercise of the powers would be felt as a 
grave public inconvenience or a cause of serious loss. 
Land, e, g., which was waste at the time the telegraph 
line was constructed over it might afterwards be re- 
quired for some important public object or might acquire 
great value for building purposes, and, as no compen- 
sation (except for actual expenses out of pocket) would 
have been paid to the local authority at the time the 
line was constructed, it is but just that provision should 
be made for the removal or alteration ol the line in 
such an event. This accordingly is done by section 5 of 
the Bill, which empowers the local authority to call 
upon the telegraph authority to remove or alter its 
telegraph or post, and, in the event of the telegraph 
authority refusing or neglecting to do so, gives an 
appeal to the Local Government. 

In the event, which it is believed will be rare, of a 
local authority arbitrarily refusing its consent to the 
exercise by a telegraph authority of the powers con- 
ferred by the Bill or clogging its consent with unreason- 
able conditions, it will (section 7) be open to the 
telegraph authority to appeal to the Local Government, 
whose decision will be final. 

Turning now to the case in which it may be desired 

Extract from Select 

*‘We are of opinion that it would be for the conve- 
nience of the Telegraph Department and the public that 
Act 1 of 1876 should be repealed and re-enacted with 


to exercise the powers given by the Bill over the 
property of private persons, it will be seen that here 
provision is made for the payment of full compensation, 
the amount of which in the event of dispute will 
(section 9) be determined by the Civil Court, and that, 
in the event of a parson upon whose property a tele- 
graph line or post has been placed desiring subsequently 
to deal with the property in such a way as would make 
it necessary or convenient that the line or post should 
be removed to another part of it or to a higher or lower 
level or altered in form, he can (section 10) tender the 
cost of the work and call upon the telegraph authority 
to remove or alter the line or post, and, if that autho- 
rity refuses to do so, can appeal to the Civil Court. 

It may be observed, however, that in practice in this 
country the power of taking telegraph lines through 
private property is not likely to be exercised either by 
the Government or by its licensees except on rare 
occasions, and then as a rule only to the extent of 
crossing with the wire, a post being scarcely ever erected 
on private land. Private property has hitherto been 
always avoided as much as possible, and it is likely to 
be still more carefully avoided in future if it is made 
clear, as it is proposed to do by this Bill, that full com- 
pensation will have to be paid for exercising the power 
over private and not for exercising it over public 
property. 

The present opportunity has been taken to make 
three amendments of the Indian Telegraph Act, 1876, 
which experience has shown to be desirable. The first 
has for its object the emendation of the definition of 
“telegraph” so as to bring it into more exact conformity 
with the construction put upon the definitions in the 
English Acts by a recent decision of the High Conrt oi 
Justice in England. 

The second is intended to provide for the regulation 
of telegraph lines constructed by the Government but 
leased to companies or individuals by v/hom they are 
worked. The position of such lines under the Act as it 
at present stands is far from clear, and the object of the 
amendment proposed in section 12 of the Bill is to put 
them on much the same footing as licensed lines. 

The object of the third amendment, which is made 
by section 13 of the Bill, is to prescribe penalties for 
the breach of the rules made under section 8 of the Act 
for the conduct of telegraphs worked under license or 
lease. In such cases, as the Act now stands, the only 
remedy is to revoke the license or lease, but this course 
would in most oases cause such great public incon- 
venience that it is impracticable. The result is that at 
present there is virtually no penalty for the infringe- 
ment of the rules made under section 8 of the Act. To 
remedy this state of things, the Bill adds a clause to 
that section empowering the Governor-General m 
Council to prescribe by the rules moderate fines for the 
breach of them.” 

^Gazette of India, 1884, Fart V, P. 4$S^ 

Committee Report. 

most of the modifications and additions proposed by tbe 
Bill as introduced. We have accordingly re- drawn the 
Bill as a consolidating measure.” 

--Gazette of India, 1885, Fart IV, page 192,. 


Act how affected by subsequent legislation, 

—Amended by Acts 11 of 1888; 7 of 1914; 14 of 1914; 27 of 1930, 
— Adapted by A. 0. 

— Repealed in part by Act 1 of 1938. 


Cognate Acts and Provisions. 

1 . Indian wireless telegraphy act, xviiop 193a, 
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(Act xiii op 1885)'' 

[^2fid) tF ulyt lS8o,] 

An Act to amend the lam relating to Telegraphs in India. 

Whereas it is expedient to amend the law relating to telegraphs in India; It is hereby en- 
acted as follows : — 

[a] For Statement; of Objects and Reasons, see Gazette of India, 1884, Ft. V, p. 431; for Report of the Select 
Committee, see ibid,., 1885, Pt. IV, p. 192. 

The Act was declared in force in the Sonthal Parganag by the Sonthal Parganas Settlement Regulation (3 
of 1872), S. 3; in British Baluchistan by the British Baluchistan Laws Regulation, 1913 (2 of 1913), S. 3 and 
Seh.; in the Khondmals District by the Hhondmals Laws Regulation, 1936 (4 of 1936), S. 3 and Soh.; and in 
Angul District by the Angul Laws Regulation, 1936 (5 of 1936), S. 3 and Sch. 

PART I ; Preliminary. 

Short title, local extent 1, (l) This Act may be called the Indian Telegraph Act, 1885 . 

and commencement. 

extends to the whole of British India, including the Sonthal Parganas and the Pargana 
of Spiti, and it applies also to — 

(a) all native Indian subjects of His Majesty in any place without and beyond Brihsh 
India, 

(h) all other British subjects within the territories of any Indian State], and 

f cj ail servants of the King, whether British subjects or not within the territories of 
^[Indian State]. ] 

(3) It shall come into force on the first day of October, 1885. 

[a] Substituted by the Indian Telegraph (Amendment) Act, 1914 (YII [7] of 1914), S. 2 . [b] Substituted by 
A. 0. for “Native State in India”. 

2. [Repeal and savings.] Bepealed by the Bepealing Acti 1988 (1 [I] of 1938), S, 2 
and Sch 

Definitions. 3, In this Act, unless there is something repugnant in the subject or context, — 

(I J “ telegraph” means an electric, galvanic or magnetic telegraph, and includes appliances 
and apparatus for ^[making, transmitting or receiving] '.telegraphic, telephonic or other communi- 
cations by means of electricity, galvanism or magnetism : 

(2) telegraph ofiSoer” means any person employed either permanently or temporarily in 
connection with a telegraph established, maintained or worked by ^[the Central Government] or 
by a person licensed under this Act : 

(3) ''message” means any communication sent by telegraph, or given to a telegraph officer 
to be sent by telegraph or to be delivered ; 

(4) ** telegraph line ” means a wire or wires used for the purpose of a telegraph, with any 
casing, coating, tube or pipe enclosing the same, and any appliances and apparatus connected 
therewith for the purpose of fixing or insulating the same : 

(3J “post” means a post, pole, standard, stay, strut or other above-ground contrivance for 
carrying, suspending or supporting a telegraph line : 

(6) “telegraph authority” means the Director General of ° [Posts and Telegraphs,] and in- 
cludes any officer empowered by him to perform all or any of the functions of the telegraph autho- 
rity under this Act : 

“local authority” means any municipal committee, district board, body of port commis- 
sioners or other authority legally entitled to, or entrusted by ^[the Central or any Provincial 
Government] with, the control or management of any municipal or local fund. 

[a] Substituted by the Indian Telegraph (Amendment) Act, 1914 (VII [7] of 1914), S. 3, for “transmitting or 
making”, [b] Substituted by A. 0, for “the Government”, [c] Substituted by the Indian Post Office and 
Telegraph (Amendment) Act, 1914 (XIV [14] of 1914), S. 2 , for “Telegraphs”, 

PART 11. 

Privileges and Powers op the Government.* 

Exclusive privilege in ^[flj] Within British India, the ^[Central Government] shall 

respect of telegraphs, and Rave the exclusive privilege of establishing, maintaining and working 
power to grant licenses. telegraphs : 

_ ■ Section ”"" 3" " 1 [See however (Vol 26) 1938 Mad 821 (821) : 39 

m “Telegraph” includes radio. (Vol 30) 1943 Nag Ori. L Jour 991. (Section 4 could not have been intended 
143 (144) : I L R (1943) Nag 344 : 44 Cri L Jour to include wireless sets used ordinarily to receive broad- 
402 (DB). east programmes.)] 
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Provided that the ^[Central Government] may grant a license, on such conditions and in 
consideration of such payments as ‘^[it] thinks fit, to any person to establish, maintain or work a 
telegraph within any part of British India : 

^[Provided further that the ^[Central Government] may, by rules made under this Act and 
published in the ^[Official Gazette], permit, subject to such restrictions and conditions as *^[it] 
thinks fit, the establishment, maintenance and working — 

(a) ol wireless telegraphs on ships within Indian territorial waters ®[and on aircraft within 
or above British India, or Indian territorial waters], and 
(h) of telegraphs other than wireless telegraphs within any part of British India. 

(2'^ The ^[Central Government] may, by notification in the ‘^[Official Gazette], delegate to 
the telegraph authority all or any of ^[its] powers under the first proviso to sub-section (1). 

The exercise by the telegraph authority of any power so delegated shall be subject to such 
restrictions and conditions as the ^[Central Government] may, by the notification, think fit to 
impose.] 

[a] liisert&d by the Indian Telegrapli (Amendment) Act, 19U (7 [VII] of 1914), S. 4. [b] Suhstituied by 
A. 0. for “Governor-General in Gounoii.” [c] Substituted by A. 0. for “he.” [d] Substituted by A. 0. 

for “Gazette of India.’* [e] Inserted by the Indian Telegraph (Amendment) Act, 1930 (27 [XXYII] of 
1930). [f] Substituted by A. 0. for “his.” 

Power for Government to S. (l) On the occurrence of any public emergency, or in the 

take possession of licensed interest of the public safety, the ^[Central Government] or a ^[Provin- 
telegrapbs and to order cial Government], or any officer specially authorized in this behalf 
interception ot meesagee. cfby the Central or a Provincial Government], may- 

(a) take temporary possession of any telegraph established, maintained or worked by any 
person licensed under this Act; or 

(h) order that any message or class of messages to or from any person or class of persons 
or relating to any particular subject brought for transmission by, or transmitted or 
received by, any telegraph, shall not be transmitted, or shall be intercepted or detained, 
or shall be disclosed to ^[the Government making the order] or an officer thereof 
mentioned in the order. 

(2) li any doubt arises as to the existence of a public emergency, or whether any act done 
under sub-section (1) was in the interest of the public safety, ®[a certificate of the Central or, as 
the case may be, the Provincial Government] shall be conclusive proof on the point 
[a] Substituted by A, 0. for “Governor- General in Council.” [b] Substituted by A. 0. for “Local Govern- 
ment.” [c] Substituted by A. 0. for the “Governor-General in Council,” [d] Substituted by A. 0. for 
“the Government.” [e] Substituted by A. O. for “a certificate signed by a Seccetary to the Government of 
India or to the Local Government.” 

Power to establish tele- 6. Any Eailway Company, on being required so to do by the 

graph on land of Bailway ® [Central Government], shall permit the Government to establish and 
Company. maintain a telegraph upon any part of the land of the Company, and 

shall give every reasonable facility for working the same. 

[a] Substituted by A. 0. for “Governor-General in Council.” 

7. (1) The [Central Government] may, from time to time, by notification in the [Official 
power to make rules for Gazette], make rules® consistent with this Act for the conduct of all or 
the conduofe of telegraphs, any telegraphs established, maintained or worked by the Government or 
by persona licensed under this Act. 

(2) Sales under this section may provide for all or any of the following, among other 
matters, that is to say : — 

(a) the rates at which, and the other conditions and restrictions subject to which, messages 
shall be transmitted ; 

(b) the precauiions to be taken for preventing the improper interception or disclosure of 
messages ; 

(c) the period for which, and the conditions subject to which, telegrams and other docu* 
ments belonging to, or being in the custody of, telegraph officers shall be preserved : 
and 

(d) the fees to be charged for searching for telegrams or other documents in the custody of 
any telegraph officer. 

( 8 ) Whea making rules for the conduct of any telegraph established, maintained or worked 
by any parson licensed under this Act, the “[Central Government] may, by the rules, prescribe 

fines for any breach of the same : 
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Provided that the fines so prescribed shall not exceed the following limits, namely : — 

(i) when the person licensed under this Act is punishable for the breach, one thousand 

rupeeSs and in the case of a continuing breach a further fine of two hundred rupees 
for every day after the first during the whole or any pars of wdiieh lbs breach 
continues; 

(ii) when a servant of the person so licensed, or any other person, is piinishabla for iho 

breach, one fiourth of the amounts specified in clause (i). 

[a] Substituted by A. 0. for ‘^Governor-General in Oouncild* [b] Substituted by A. O. for “Gazette of 
India.** [c] See the Indian Telegraph Rules, 1932 in the Gazette of India, 1932, Part I, page 331. 

8* The ^'[Central Government] may, at any time, revoke any license granted under 
Revocation of licenses, section d, on the breach of any of the conditions therein contained, or in 
default of payment of any consideration payable thereunder. 

[a] Substituted by A. O. for “Governor* General in-Council.” 

9. The^EOrown] shall not be responsible for any loss or damage x^hioh may occur in conse- 
Crown not responsible quence of any telegraph officer failing in his duty with respscu to the 
for loss or damage. receipt, transmission or delivery of any message; and no such cfficer shall 

be responsible for any such loss or damage unless be causes the same negligently, maliciously or 
fraudulently. 

[a] Substituted by A. 0, for “Secretary of State for India in Council”. 


PABT III. 

Powers to place Telegraph Lines and Posts. 

Power for telegraph authority 10. The telegraph authority may, from time to time, place and 

to place and maintain telegcaph maintain a telegraph line under, over, along or across, and posts in 
lines and posts. immoveable property : 

Provided that — 

( a) the telegraph authority shall not exercise the powers conferred by this section except 
for the purposes of a telegraph established or maintained by the ^[Central Govern- 
ment] , or to be so established or maintained ; 

(h) the ^'[Central Government] shall not acquire any right other than that of user only in 
the property under, over, along, across, in or upon which the telegraph authority places 
any telegraph line or post; and 

(c) except as hereinafter provided, the telegraph authority shall not exercise those powers 

in respect of any property vested in or under the control or management of any local 
authority, without tbe permission of that authority ; and 

(d) in the exercise of the powers conferred by this section, the telegraph authority shall do 
as little damage as possible, and, when it has exercised those powers in respect of any 
property other than that referred to in clause (c), shall pay full compensation to all 
persons interested for any damage sustained by them by reason of the exercise of those 
powers. 

[a] Substituted by A. 0. for “Government.” 

Power to enter on property il. The telegraph authority may, at any time, for the purpose 

in order to repair or remove of examining, repairing, altering or removing any telegraph line or post, 
e egraph lines or posts. property under, over, along, across, in or upon which tbe 

line or post has been placed. 

Provisions applicable to Property vested in or under the Gontrol or 
Management of Local Authorities* 

12. Any permission given by a local authority under section 10, clause (c), may be given sub- 

Power for local authority to 3®®^ such reasonable conditions as that authority thinks fit to im- 
give permission under section pose, as to the payment of any expenses to which the authority will 
10, clause fcj, subject to con- necessarily be put in consequence of the exercise of the powers confer- 

red by that section, or as to the time or mode of execution of any 

Section 10 — Note 1 proper laying of the lines. It is authorised to pay full 

[1] Section 10 (d) gives the telegraph authority compensation to all persons interested for any damages 

power to lay a telegraph line upon any immovable sustained by them by reason of the exercise of those 

property and to do the necessary damage for tbe powers, (Vol 27) 1947 Mad 300 (900). 
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work, 01 ’ as to any other thing connected with or relative to any work undertaken by the tele* 
graph authority tinder those powers. 

13* When, under the foregoing provisions of this Act, a telegraph line or post has been placed 
Power for local authority to by the telegraph authority under, over, along, across, in or upon any 
require removal or alteration property vested in or under the control or management of a local 
of telegraph line or post, authority, and the local authority, having regard to circumstances which 

have arisen since the telegraph line or post was so placed, considers it expedient that it should be 

removed or that its position should be altered, the local authority may require the telegraph autho. 
rity to move it or alter its position, as the case may be. 

li. The telegraph authority may, for the purpose 'of exercising the power conferred upon it 
Power to alter position of by this Act in respect of any property vested in or under the control or 
gas or wator pipes or drains, management of a local authority; alter the position thereunder on any 
pipe (not being a main) for the supply of gas or water, or of any drain (not being a main drain) *. 

Provided that — 

( a) when the telegraph authority desires to alter the position of any such pipe or drain, 
it shall give reasonable notice of its intention to do so, specifying the time at which 

it will begin to do so, to the local authority, and, when the pipe or drain is not 

under the control of the local authority, to the person under whose control the pipe 
or drain is; 

fh) B, local authority or person receiving notice under clause (a) may send a person to sup- 
erintend the work, and the telegraph authority shall execute the work to the re- 
asonable satisfaction of the person so sent. 

15« (1) If any dispute arises between the telegraph authority and a local authority in con- 
Diaputes between telegraph sequence of the local authority refusing the permission referred to in 
authority and local authority, section 10, clause (c), or prescribing any condition under section 12, or 
in consequence of the telegraph authority omitting to comply with a requisition made under section 
13, or otherwise in respect of the exercise of the powers conferred by this Act, it shall be determined 
by such officer as the ^ [Central Government] may appoint either generally or specially in this 
behalf. 

(2) An appeal from the determination of the officer so appointed shall lie to the ‘'^[Central 
Government]; and the order of the ^[Central Government] shall be final, 

[a] Substituted by A. 0. for “Local Government.” 


Exercise of powers conferred 
by section 10, and disputes as 
to compensation in ease of pro- 
perty other than that of a local 
authority. 


Provisions applioable to other Property, 

16. (1) If the execrise of the powers mentioned in section 10 in 
respect of property referred to in clause (d) of that section is resisted 
or obstructed, the District Magistrate may, in his discretion, order 
that the telegraph authority shall be permitted to exercise them, 


Section 16 -- Note 1 

[1] A claim for compensation should be promptly 
settled. If the owner of land chooses to sleep over his 
rights so as to make it difficult for the Court to decide 
as to what amount of compensation should have been 
ofliered in the first instance, the application may 
become liable to dismissal on this ground. (Vol 29) 
1942 Lah 186 (190); I L R (1943) Lah 677 (DB). 

[2] Hydro-Electric Department erecting aerial line 
span over petitioner’s land and refusing compensation 
— Application under S. 16 to the District Judge — 
Refusal of application on the ground that the petitioner 
should have applied to the District Magistrate for the 
removal of line first before approaching Court on the 
question of compensation : Meld that S. 17 referred 
only to re-payment of compensation already paid and 
not to payment of compensation to the owner and that 
it was not necessary for the owner to apply for removal 
of line before asking Court for compensation. (Vol 22) 
1935 Lah 982 (983) : 17 Lah 391. 

[3] Article 181 of the Limitation Act, does not apply 
to applications under S. 16 of this Act. They cannot 
therefore be rejected as time -barred under any of the 
provisions of the Limitation Act. (Vol 29) 1942 Lah 
186 (189) : ILR (1943) Lah 677 (DB). 


[4] The District Judge acts as a civil Court in deal- 
ing with applications for compensation under S. 16 (3) 
(Vol 29) 1942 Lah 186 (187);ILR (1943) Lah 677 (DB). 

[5] Section 1 6 does not refer to the sufficiency of the 
compensation actually paid but to the sufficiency of 
the compensation to be paid under S 10. If damage is 
actually caused and Government proposes to pay noth- 
ing, while the other party insists that substantial 
damage has been done, then there is clearly a dispute 
with regard to the sufficiency of the compensation to 
he paid under S. 10, and the District Judge has juris- 
diction to entertain an application for compensation by 
the party aggrieved. (Vol 29) 1942 Lah 186 (188) : ILE 
(1943) Lah 677 (DB). 

[6] The Act does not refer to damage to property. 
It refers to damage sustained by any person interested 
through exercise of special powers vested in Depart- 
ment, and a depreciation in the value of land would ba 
damage sustained by ths owner. (Vol 22) 1935 Lah 
982 (983) : 17 Lah 391. 

[7] High Court has power to entertain petition for 
revision of order passed by District Judge under S. 16. 
(Vol 29) 1942 Lah 186 (187) : I L R (1943) Lah 
677 (DB). 
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(2) If, after the making of an order under sub-section ( l), any person resists the exercise of 
those powers, or, having control over the property, does not give all facilities for their being 
exercised, he shall be deemed to have committed an ofiience under section 188 of the Indian Penal 

Code, 

( 3) If any dispute arises concerning the sufficiency of the compensation to be paid under 
sction 10, clause W), it shall on application for that purpose be either of the disputing parties to 
the District Judge within whose jurisdiction the property is situate, be determined by him. 

(4;) If any dispute arises as to the persons entitled to receive compensation or as to the pro- 
portions in which the persons interested are entitled to share in it, the telegraph authority may 
pay into the Court of the District Judge such amount as he deems sufficient, or, where all the dis- 
puting parties have in writing admitted the amount tendered to be sufficient or the amount has 
been determined under sub- section ( 3), that amount; and the District Judge, after giving notice to 
the parties and hearing such of them as desire to be heard, shall determine the persona entitled to 
receive the compensation or, as the ease may be, the proportions in which the persons interested 
are entitled to share in it. 

(5) Every determination of a dispute by a District Judge under sub-section (B) or sub-sec. 
iion (4) shall be final ; 

Provided that nothing in this sub-section shall affect the right of any person to recover by 
suit the whole or any part of any compensation paid by the telegraph authority from the person 
who has received the same. 

17. (l) When, under the foregoing provisions of this Act, a telegraph line or post has been 
Removal or alteration Placed by the telegraph authority under, over, along, across, in or upon 
of telegraph line or post any property, not being property vested in or under the control or mana- 
on property other than gement of a local authority, and any person entitled to do so desires to 
t a of a local authority. pj.op 0 j.|;y a manner as to render it necessary or 

convenient that the telegraph line or post should be removed to another part thereof or to a higher 
or lower level or altered in form, he may require the telegraph authority to remove or alter the 
line or post accordingly : 

Provided that, if compensation has been paid under section 10 , clause (d), he shall, when 
making the requisition, tender to the telegraph authority the amount requisite to defray the expense 
of the removal or alteration, or half of the amount paid as compensation, whichever may be the 
smaller sum. 

(2) If the telegraph authority omits to comply with the requisition, the person making it may 
apply to the District Magistrate within whose jurisdiction the property is situate to order the 
removal or alteration. 

(3) A District Magistrate receiving an application under sub-section (2) may, in his discre- 
tion, reject the same or make an order absolutely or subject to conditions, for the removal of the 
telegraph line or post to any other part of the property or to a higher or lower level, or for the 
alteration of its form ; and the order so made shall be final. 


Provisions applicable to all Property. 

18. (l) If any tree standing or lying near a telegraph line interrupts, or is likely to interrupt 
Removal ol trees in- telegraphic communication, a Magistrate of the first or second class may 
terrupting ^ telegraphic on the application of the telegraph authority, cause the tree to be removed 
communication. ^eems fit. 

j When disposing of an application under sub- section (l)t the Magistrate shall, in the 
case of any tree in existence before the telegraph line was placed, award to the persons interested 
in the tree such compensation as he thinks reasonable, and the award shall be final. 


Section 17 ■— Note 1 

[ 1 ] The proceedings under S. 17 are governed by 
Art. 181, Limitation Act. {Yol 22) 1935 jjah 982 (983): 
17 Lab 391. 

Section 18 — Note 1 

[1] Section 18 does not authorise direct action on 
4 ba part of the telegraph authorities. Where a line is 
laid across a tope it may be necessary first of all to cut 


down certain trees in order that the line might be laid. 
Then it may be desirable to cut down certain more 
trees because of their proximity to the line so as to 
constitute potential danger to it. In such caW the 
engineer should apply to the Magistrate who would 
have to use his discretion as to what trees the ownee- 
is bound to clear away. (Yol 27) 1940 Mad 900 (900), 
(Where engineer directly acts he must award com- 
pensation.) 
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19. Every telegraph line or post placed before the passing of this Act und 0 i% overj along 
Telegraph lines and across, in or upon any property, for the purposes of a telegraph established 
posts placed before the or maintained by the [Central Government], shall be deemed to have 
passing of this Act. placed in exercise of the powers conferred by, and after observance 

of all the requirements of, this Act, 

[a] Subshtuted by A. 0. for '‘Government”. 


(1) Any person desiring to deal in the legal exercise of a right with any property in such 
^ Person exercising legal a manner as is likely to cause damage to a telegraph Ime or post v;hieh has 
le^ra b^^o^interlfSe^with placed in accordance with the provisions of this Act, or to in- 

telegraphic oommnnica- te^rrupt or interfere with telegraphic communication, shall give not less 
tion to give notice. than one month’s notice in writing of the intended exercise of such right 

to the telegraph authority, or any telegraph officer whom the telegraph authority may empower 
in this behalf. 


(2) If any such person without having complied with the provisions of sub-seotion (l) deak- 
with any property in such a manner as is likely to cause damage to any telegraph line or post, or 
to interrupt or interfere with telegraphic communication, a Magistrate of the first or second clas:^ 
may, on the application of the telegraph authority, order such person to abstain from dealing with 
such property in such manner for a period not exceeding one month from the daid of his order 
and forthwith to take such action with regard to such property as may be in the opinion of tht 
Magistrate necessary to remedy or prevent such damage, interruption or interference during Buck 
period, 

(3) A person dealing with any property in the manner referred to in sub-section (1) with 
the hona fide intention of averting imminent danger of personal injury to himself or any other 
human being shall be deemed to have complied with the provisions of the said sub section if be- 
gives such notice of the intended exercise of the right as is in the circumstances possible, or wheic 
no such previous notice can be given without incurring the imminent danger referred to above, it 
he forthwith gives notice of the actual exercise of such right to the authority or officer specified in 
the said sub-section.] 

[a] Inserted by the Indian Telegraph (Amendment) Act, 1914 (7 [YII] of 1914), S, 5, 


®[19B. The ^[Central Government] may, by notification in the ^[Officiai Gazette], confei 
Power to confer upon licensee under section 4, in respect of the extent of his license 

licensee powers of tela- and subject to any conditions and restrictions which the ^[Central Govern- 
graph authority under ment] may think fit to impose and to the provisions of this Part, all or 
this Part. powers which the telegraph authority possesses under this Part 

with regard to a telegraph established or maintained by the Government or to be so established or 
maintained : 

Provided that the notice prescribed in section 19A shall always be given to the telegraph 
authority or officer empowered to receive notice under section 19A ( 1 ).'\ 

[a] Inserted by the Indian Telegraph (Amendment) Act, 1914 (7 [VII] of 1914), S. 5. [b] Siibshtutecl by 

A, 0. for “Governor- General in Council”, [c] Substituted by A, 0* for “Gazette of India”, 


PAET IV, 

Penalties, 

®[20. (1) If any person establishes, maintains or works a telegraph within British India in 
Establishing, main- contravention of the provisions of section 4 or otherwise than as permitted 
taining or working un- |)y made under that section, he shall be punished, if the telegraph is a 
au orize telegrap . -tireless telegraph, with imprisonment which may extend to three years, or 
with fine, or with both, and, in any other case, with a fine which may extend to one thousand 
rupees, 

(2) Notwithstanding anything contained in the Code of Criminal Procedure, 1898, offences 
under this section in respect of a wireless telegraph shall, for the purposes of the said Code, be 
bailable and non-cognizable. 


Section 20 — Note 1 

ll] Person convicted and sentenced under Ss. 3 and 
6 of Wireless Telegraphic Act, 1983, cannot be con- 
victed and sentenced separately under this section in 
lespect of the same wireless receiving set. (Vol 25) 1938 


Mad 821 (822) : 39 Or. L Jour 991. 

[2] Subsequent issue of licence to take ©Sect from an 
earliar date does not legalise possession of wireless set 
before date of issue, (Vol 25) 193S Mad 821 (822) ; 39 
Or, L Jour 991. 
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(3) When any person is convictied of an offence punishable under ihh ssction, the Gouri 
Defore which he is convicted may direct that the telegraph in respect of which the offence has been 
committed, or any part of such telegraph, be forfeited to His Majesty. 

[a] Subshiuted by the Indian Telegraph (Amendcnent) Act, 1S14 (VII [7] of 1911), S. 6. 

®[20&. If the holder of a license granted under section 4 contravenes any condition contained 
Bleach of condi- in his license, he shall be punished with fine which may extend to one tlioii- 
tion of license. Sand rupees, and with a further fine W'hich may extend to five hundred lupees 

for every week during which the breach of the condition continues.] 

[a] Inserted by the Indian Telegraph (Amendment) Act, 1914 (7 [Vil] of 1911), S, 7. 

21. If any person, knowing or having reason to believe that a telegraph has been established 
Using nnauthoris- ov is maintained or worked, in contravention of this Act, transmits or receives 
ed telegraph, any message by such telegraph, or performs any service incidental thereto, oi 

delivers any message for transmission by such telegraph, or accepts delivery of any message sent 
thereby, he shall be punished with fine which may extend to fifty rupees. 


Opposing establish- 22. If a railway Company or an officer of a Eailw'ay Company neglects 
merit of telegraphs on or refuses to comply with the provisions of section 6, it or he shall be 
rai way land. punished with fine which may extend to one thousand rupees for every day 

during which the neglect or refusal continues. 


23. If any person - 


Intrusion into signal-room, trespass 
in telegraph office or obstruction. 

faj without permission of competent authority, enters the signal. room of a telegraph 
office of the Government, or of a person licensed under this Act, or 

(b) enters a fenced enclosure round such a telegraph office in contravention of any rule 
or notice not to do so, or 

( c) refuses to quit such room or enclosure on being requested to do so by any officer or 
servant employed therein, or 

{dj wilfully obstructs or impedes any such officer or servant in the performance of hit 
duty, 

he shall be punished with fine which may extend to five hundred rupees. 

25. If any person doos any of the acts mentioned in section 23 with the intention of unlaw- 
Unlawfully attem- fully learning the contents of any message, or of committing any offence 
pting to learn con- punishable under this Act, he may (in addition to the fine with which he is 
tents of messages. punishable under section 23) be punished with imprisonment for a term which 
may extend to one year. 

fiSrStiSJK 29. If .w intenamg- 


(a) to prevent or obstruct the transmission or delivery of any message, or 

(b) to intercept or to acquaint himself with the contents of any message, or 
(g) to commit mischief. 

damages, removes, tampers with or touches any battery, machinery, telegraph line, po&i; or 
other thing whatever, being part of or used in or about any telegraph or in the working thereof. 

he shall be punished with imprisonment for a term which may extend to three years, or with 
fine, or with both. 


^[25 A. If, in any case not provided for by section 25, any person deals with any property and 
Injury to or interference thereby wilfully or negligently damages any telegraph line or post duly 
with a telegraph line or post, placed On such property in accordance with the provisions of this Act, 
he shall be liable to pay the telegraph authority such expenses fif any) as may be incurred m 
making good such damage, and shall also, if the telegraphic communication is by reason of the 
damage so caused interrupted, be punishable with a fine which may extend to one thousand 


rupees ; 

Provided that the provisions of this section shall not apply where such damage or interrup™ 
tion is caused by a person dealing with any property in the legal exercise of a right if he has 
complied with the provisions of section 19 A (l)J 
[a] Inserte d by the Indian Telegraph (Aiuendment) Act, 1914 (VII [7] of 1914), S. 8, 

Section 20A— Note I 

[1] Licence under S. 4 of the Act for ridio set for Evidence of use to attract or amuse public whetber 

private room residence~Set installed in room in shop customers or otherwise is necessary. (Vol 30) 1943 Na? 

premises — Prosecution for violation of condition — 143 (144, 145):I L R (1943) Kag 344 : 44 Ori. L Jour 

Evidence of mere situation of set is not sufficient — 402 (DB). 
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Telegrapli cfScar or other official ma- 
king away with cr altering or unlawful- 
ly intercepting cr disclosing messages, 
or divulging purport of signals. 

r 1 


(Ij 


26. If any telegraph officer, or any person, not being a 
telegraph officer but having official duties connected with any 
office which is used as a telegraph office — 

wilfully secretes, makes away with or alters any message which he has received lor 
transmission or delivery, or 

wilfully and otherwise than in obedience to an order of the ^[Central Government] or 
of a ^[Provincial Government], or an officer specially authorized ^[by the Central or 
a Provincial GovernmentJ to make the order, omits to transmit, or intercepts or de- 
tains, any message or any part thereof, or otherwise than in pursuance of his official duty 
or in obedience to the direction of a competent Court, discloses the contents or any 
part of the contents of any message, to any person not entitled to receive the same, or 
ic divulges the purport of any telegraphic signal to any person not entitled to become 
acquainted with the same, 

he shall be punished with imprisonment for a term which may extend to three years or with 
fine, or with both. 

[a] Substituted by A, 0. for “Governor-General in Council.” [b] Substituted by A.O, for “Local Government,** 
[c] SnbstiMed by A. 0 for ‘*by the Governor-General in Council.” 

27, If any telegraph officer transmits by telegraph any message on wffiich the charge prescribed 
Telegrapo oideer fraudu- by the ^[Central Government], or by a person licensed under this x4ct, 
iently sending messages with- as the case may be, has not been paid, intending thereby to defraud 
ou paymenni. ® [Central Government] or that person, he shall be punished with 

imprisonmoiu for a term which may extend to three years, or wich fine, or with both. 

[a] SuttsiUniBil by A. 0. for “Government.” 


28. If any telegraph officer, or any person not being a telegraph officer but having official 
. Misconduct. duties connected with any office which is used as a telegraph office, is 
guilty of any act of drunkenness, carelessness or other misconduct whereby the correct 
transmission or the delivery of any message is impeded or delayed, or if any telegraph officer loiters 
or delays in the transmission or delivery of any message, he shall be punished with imprisonment 
for a term which may extend to three months, or with fine which may extend to one hundred rupees 
or with both. 


29. If any person transmits or causes to be transmitted by telegraph a message which he 
Sending fabricated know'S to be false or fabricated, he shall be punished with imprisonment 
message* for a term which may extend to three years, or with fine, or with both. 


^[2 9 A. If any person, without due authority, — 

(a) makes or issues any document of a nature reasonably calculated to cause it to be be- 
lieved that the document has been issued by, or under the authority of, the Director 
General of ^ [Posts and Telegraphs], or 

( b} makes on any document any mark in imitation of, or similar to, or purporting to be, 
any stamp or mark of any telegraph office under the Director General of ^ [Posts and 
Telegraphs] , or a mark of a nature reasonably calculated to cause it to be believed 
that the document so marked has been issued by, or under the authority of, the Director 
General of ^ [Posts and Telegraphs], 
he shall ba punished with fine which may extend to fifty rupees.] 

[a] Inserted by the Indian Telegraph (Amendment) Act, 1914 (VII [7] of 1914), S. 9. [b] Substituted by the 
Indiac Fost Office and Telegraph (Amendment) Act, 1914 (14 [XlVj of 1914), S. 2 for “Telegraphs”. 


30. If any person fraudulently retains, or wilfully secretes, makes away with or detains a 
Eetainiiig a mes- message which ought to have been delivered to some other person, or, being 
sage delivsrad by required by a telegraph officer to deliver up any such message, neglects or 
^ refuses to do so, he shall be punished with imprisonment for a term w’'hich 

may extend to two years, or with fine, or with both. 


^3i. A telegraph officer shall be deemed a public servant within the meaning of sections 161, 
Bribery. 102 ^ 0,53^ j 05 Qf Indian Penal Code ; and in the definition of 


Section 27— Note 1 

[1] Under S. 27, charge prescribed for the transmis- transmission were not payable In advance by owner of 

' sion of message, must be recoverable in advance. Where telephone, it was held that no offence was committed 

operator transmitted certain phone messages not in- under S. 27. (Vol 25) 1938 Lab 251 (251) : I L R (1938) 

lending to defraud Government, but the charges for Lah 236 t 39 Cri L Jour 551 (DB). 
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“legal remuneration” contained in the said section 161, the word “Government” shall, for the 
purposes of this Act, be deemed to include a person licensed under this Act. 


Attempts to com- 
niil) oGence?, 


32. Whoever attempts to commit any offence punishable under this 
Act shall be punished with the punishment herein provided for the offence. 


PABT V. 

Supplemental Peovisions. 

33, (1) Whenever it appears to the®" [Provincial G-overnment] that any act causing or likely 
^Power to employ to cause wrongful damage to any telegraph is repeatedly and maliciously 
SacesThere^mischi^^^ committed in any place, and that the employment of an additional police- 
10 telegraphs is re- ^^^<20 in that place is thereby rendered necessary, the ^[Provincial Govern- 
peatedly committed, ment] may send such additional police force as it thinks fit to the place, 
and employ the same therein so long as, in the opinion of that Government, the necessity of 
doing so continues. 

( 2) The inhabitants of the place shall be charged with the cost of the additional police-force, 
and the District Magistrate shall, subject to the orders of the ® [Provincial Government], assess the 
proportion in which the cost shall he paid by the inhabitants according to his judgment of their 
respective means. 

(S) All moneys payable under sub-section (2) shall be recoverable either under the warrant 
of a Magistrate by distress and sale of the moveable property of the defaulter within the local 
limits of his iurisdiction, or by suit in any competent Court. 

(4) The ^[Provincial Government] may, by order in writing, define the limits of any place 
for the purposes of this section. 

[a] SubsiituUd by A. 0. for ‘‘Local Government”. 

^*[3^. (1) This Act, in its application to the Presidency-towns, shall be read as if for the 
Aplicatxon of Act to- words “District Magistrate” in section 16, sub- sec tion A section 17 
Prssideney-towns. sub-sections (2) and (S)t for the words “Magistrate of the first or 

second class” in section 18, sub-section (1) ^[and section 19a, subsection (2)1 and for the word 
“Magistrate” in section 18, sub-section (2), there had been enacted the words “Commissioner of 
Police,” and for the words “District Judge,” in section 16, sub-sections (4) and the 
words “Chief Judge of the Court of Small Causes.” 

cj-Jl; lie :?■ ili ^ 

(3) The fee in respect of an application to the Chief Judge of a Presidency Court of Small 
Causes under sub-section (3) of section 16 shall be the same as would be payable under the 
Court-fees Act, 1870, in respect of such an application to a District Judge beyond the limits of a 
Presidency-town, and fees for summonses and other processes in proceedings before the Chief 
Judge under sub-section ( 3) or sub section (4) of that section shall be payable according to the 
scale set forth in the fourth schedule to the Presidency Small Cause Courts Act, 1882 ] 

[a] Inserted by the Indiaa Telegraphs (Presidency-towns) Act, 1888 (11 [XI] of 1888). [b] Inserted by the 

Indian Telegraph (Amendment) Act, 1914 (7 [VII] of 1914), S. 10. [c] Sub-section (2) v/as repealed by A.O, 


{THE! TERRITORIAL WATERS JURISDICTION ACT, 1878. 

(41 & 42 Viet, c. 73) 

An Act to regulate the Laio relating to the Trial of Offences committed on the Sea 
within a certain distance of the Coasts of Her Majesty*s Dominions, 

[16th August 1 1878,] 

Whereas the rightful jurisdiction of Her Majesty, her heirs and successors, extends and 
has always extended over the open seas adjacent to the coasts of the United Kingdom and of all 
other parts of Her Majesty’s dominions to such a distance as is necessary for the defence and 
security of such dominions ; " 

And whereas it is expedient that all offences committed on the open sea within a certain 
disUnce of the coasts of the United Kingdom and of all other parts of Her Majesty’s dominions, 
by whomsoever committed, should be dealt with according to law : 

Be it therefore enacted by the Queen’s most excellent Majesty, by and with the advice and 
consent of the lords Spiritual and Temporal, and commons, in this present Parliament assembled, 
and by the authority of the same, as follows: 
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Short title. 5 } 2 i 3 Acli may be eiiied as the Territorial Waters Jiirisdiction Acv^ 1878« 

2 . An offence committed by a person, whether ha is or is not a subject of Her Majesty, on 
Amendment of the law as the Open sea within the territorial waters of Her Majesty’s dominions^ 
to the innsdietion of the ig an offenoG within the jurisdiction of the admiral, although it may 
have been committed on board or by means of a foreign ship, amd the 
person who committed such ofience may be arrested, tried, and punished accordingly, 

3« Proceedings for the trial and punishment of a person who is not a subject of Her 
Restriction on institution Majesty, and who is charged with any such offence as is declared by 
of proceedings lor punish- this Act to be within the jurisdiction of the Admiral, shall not be 
mentof 0 ence. instituted in any Court of the United Kingdom, except with the consent 

of one of Her Majesty’s Principal Secretaries of State, and on his certificate that the insutiitioo 
of such proceedings is in hie opinion expedient, and shall not be instituted in any of the dominions 
of Her Majesty out of the United Kingdom except with the leave of the Governor of the part of 
dominions in which such proceedings are proposed to be instituted, and on his certificate that it is 
expedient that such proceedings should be instituted, 

4 On the trial of any person who is not a subject of Her Majesty for an offence declared by 
ProviBions as to this Act to be within the jurisdiction of the Admiral, it shall not be necessary to 
procedure. aver in any indictment or information on such trial that such consent or certiS- 

cate of the Secretary of State or Governor as is required by this Act has been given, and the lace 
of the same having been given shall be presumed unless disputed by the defendant at the trial; and 
the production of a document purporting to be signed by one of Her Majesty’s Principal Seo!feta- 
ries of State as respects the United Kingdom, and by the Governor as respects any other part of 
Her Majesty’s dominions, and containing such consent and certificate, shall be sufficient evidence 
for all the purposes of this Act of the consent and certificate required by this Act. 

Proceedings before a justice of the peace or other magistrate previous to the committal of an 
offender for trial or to the determination of the justtce or magistrate that the offender is to be pur 
upon his trial shall not be deemed proceedings for the trial of the offence committed by such offen-^ 
der for the purposes of the said consent and eertifioate under this Act. 

Nothing in this Act contained shall be construed to be in derogation of any rightful jurist 
Saving as to juris- diction of Her Majesty, her heirs or successors, under the law of nations, or 
fiction. to affect or prejudice any jurisdiction conferred by Act of Parliament or now 

by law existing in relation to foreign ships or in relation to persons on board such ships, 

This Act shall not prejudice or affect the trial in manner heretofore in use of any act 0 i 
Saving as to piracy, piracy as defined by the law of nations, or affect or prejiidiee any law relate 
ing thereto ; and where any act of piracy as defined by the law of nations is also any such offence 
as is declared by this Act to be within the jurisdiction of the Admiral, such offence may be tried aa 
pursuance of this Act, or pursuance of any other Act of Parliament, law, or custom relating thereto. 

7. In this Act, unless there is something inconsistent in the context, the following expressions 
Definitions. shall respectively have the meanings hereinafter assigned to them; that is to say, 

“The jurisdiction of the AdmiraF’ as used in this Act includes the jurisdiction of the Admiralty 
“Junsdiction of of England and Ireland, or either of such jurisdictions as used in any Act of Parlia- 
the Admiral” ment; and for the purpose of arresting any person charged with an offence declared 
by this Act to be within the jurisdiction of the Admiral, the territorial waters adjacent to the United 
Kingdom or any other part of Her Majesty’s dominions, shall be deemed to be within the jurisdic- 
tion of any judge, magistrate, or ofiieer having power within such United Kingdom, or other par: 
of Her Majesty's dominions, to issue warrants for arresting or to arrest persons charged with 
offences committed within the jurisdiction of such judge, magistrate or officer *. 

“United “United Kingdom” includes the Isle of Man, the Channel Islands, and other ad- 
Kingdom.” jacent islands : 

“Territorial waters of Her “The territorial waters of Her Majesty’s dominions” in reference iz 

Majesty’s dominions.” the sea, means such parts of the sea adjacent to the coast of the United 

Sections 2 and 3 — Note 1 


[1] Where an ofience under Ss. 4 and 304, Penal 
Code is alleged to have been committed on a British 
ship and not on or by means of a foreign ship, the 
Territorial Waters Jurisdiction Act, 1878 (41 & 42 


Viet. 0. 73) does not apply and no sanction of the 
Governor-General is necessary for trial of the offence. 
(Voi 23) 1936 Sind 3 (4, 5) : 29 Sind L R 281 : 37 Crl h 
Jour 314 (DB). 
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Kingdom, ol^ the coast of some other part of Her Majesty’s dominions, as is deemed by Inter- 
nationa] law to. be within the territorial sovereignty of Her Majesty ; and for the purpose of 
any offence declared by this Act to be within the jurisdiction of the Admiral, any part of the open 
sea within one marine league of the coast measured from low-water mark shall be deemed to be 
open sea within the territorial waters of Her Majesty’s dominions : 

^’Governor,” as respects India, means the Governor General ^[and as respects a British pos. 
‘'Goyernor.’* session which] consists of several constituent colonies, means the Governor- 
Generai of the whole possession or the Governor of any of the constituent colonies ; and as respects 
any other British possession, means the officer for the time being administering the Government of 
such possession ; also any person acting for or in the capacity of Governor shall he included under 
term “Governor.” 

[a] Suhstduied by A. 0. (P), 

“Offence” as used in this Act means an act, neglect or default of such a description as wouldj 
“Offence.’’ if committed within the body of a country in England, be punishable on indict- 
ment according to the law of England for the time being in force ; 

“Ship.” “Ship” includes every description of ship, boat, or other floating erafi} : 

“I’oreign chip.” ‘‘‘Foreign ship” means any ship wffiieh is not a British ship. 


[THE INDIAN] TOLLS ACT, 185L 
(ACT VIII of 1851) 
CONTENTS. 


Sections. 

1, [Bepeal of Acts,] 

1 A. Extent. 

2. Power to cause levy of tolls on roads and 
bridges within certain rates and to ap- 
point collectors. 

Collectors’ responsibilities. 

8. Their powers for recovery of toll. 

Eelease of seized property on tender of 
dues. 


Sections. 

4. Exemptions from payment of toll. 

5. Assistance of collectors by police officers, 

6. Penalty for offences under Act. 
Compensation to person aggrieved. 
Saving of his right to sue. 

7. Exhibition of table of tolls, and statement 
of penalties, 

8. Application of proceeds of tolls. 

Schedule. — [Eepealed,] 


Act how affected by subsequent legislation, 

— Short title given by Act 14 of 1897. 

, — Amended by Act 15 of 1864. 

— Adapted by A. 0. 

Supplemented by Acts 15 of 1864, 8 of 1888 and 8 of 1892. 

— Amended in its application to, 

Assam — by Assam Acts 3 of 1931 and 1 of 1982. 

C. P. — by C. P. Act 8 of 1932. 

Madras — by Mad. Acts 6 of 1938 and 14 of 1942. 

Repealed in the Presidency of Bombay by Bom. Act 3 of 1875. 

— Repealed in part and amended by Act 8 of 1888. 

Repealed in part by Acts 14 of 1870; 12 of 1876; 2 of 1901 and 

33 of 1920. 


^[THB INDIAN] TOLLS ACT, 1851. 

(Act VIII OP 1851.) 

[4th July, 1851. j 

An Act for enabling Go'oernment to levy Tolls on Public Boads and Bridges, 
Whereas it is expedient to enable Government to levy tolls upon roads and bridges i It is 
Preamble. enacted as follows : — 

[a] Short title given by the Indian Short Titles Act, 1897 {14 [XIV] t a- m n a .l 

This Act should be read wifch the Indian Tolls Act, 1864 (15 [XV] of 1864), and the Indian Tolls Act, 1888 

app?kation to the Central Provinces, this Act has been supplemented hj the Indian Tolls (Central 
Provinces Amendment) Act, 1932 (0. P. Act 8 [VIII] of 1932). Section 5 of that Act xs as follows : ^ This Act 
shall be construed with, and deemed to be part of, the Indian Tolls Act, 1861, as subsequently amended. 

1. [Bepeal of Acts.] Eepealed by the Eepeahng Act, 1870 (14 [XI v] of 1870). 

^[1-S.. This Act extends to the territories administered on the fourth of July, eighteen hundred 
Extent. and fifty-one, by the Governor of the Presidency of Fort William in Bengal, the 
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Lieutenani Governor of Norih- Western Provinces of Bengal and the Governor of the Presidency 
of Port St. George in Council] 

[a] Inserted by the A. 0. Tindee S, 1 of Act 8 of 1888. This Act is deemed to be in force throughout the 
territories administered by the Lieutenant-Governor of the Punjab on the 5th September 1888 and to have been 
in force, from the 21st August 1357, in the territories for the time being administered as part of the Punjab. 

It has been extended under S. 3 of Act 15 of 1864 to Ajmer and Merwara : see Gazette of India, 1889, Part 11, 
p. 562. 

It has been declared in force in the 0, P. by the 0. P. Laws Act, 1875 (20 of 1875), S. 3; in the Santfchi 
Parganas by the Santbal Parganas Settlement Begulations (3 of 1872), S. 3. 

It has been declared, by notification under S, 3 (a) of the Scheduled Districts Act, 1874 (14 of 1874), to be in 
force in the following Scheduled Districts, namely/, — 

The Districts of Hazaribagh, Lohardaga 
(now the Ban chi District, 500 Cal- 
cutta Gazette, 1899, Pt. I, p. 44), and 
Manbhum, and Pargana Dhalbhum 
and Kolhan in the District of 

Singbhum See Gazette of India, 1881, Pt. I, p. 504. 

The Districts of Hazara, Peshawar, 

Kohat, Bannu, Dera Ismail Khan 
and Dera Ghazi Khan. [Port^ons 
of the Districts of Easara, Bannu, 

Dera Ismail Khan and Dera Ohaz% 

Khan and the Districts of Peshawar 
and Kohat now form theNrW,F.P., 
see Gazette of India, 1901, Pt I, 
p. Sb7, and ibid, 1902, Pt. I, p. 575\ 
hut Us applicatio7i has been barred 
in that *gart of the Hazara District 
Itnown as XJ^pper Tanawal, by the 
Hazara {Upper Tanawal) Regula- 
tion, 1900 {2 of 1900), S', 5] . . iS '00 Gazette of India, 1886, Pt, I, p. 48. 

The District c£ Lahaul .... Ditto 1886, Pt. I, p. 301. 

It has been extended by notification under S. 5 of the last-mentioned Act, to the Scheduled District of Coorg, 
see Gazette of India, 1878, Pt. I, p. 45; to the Scheduled District in Ganjam and Vizagapatam, see %h\d, 1899, 
Pt. I, p, 720; to the Dacharti and Guditeru Muttahs Yellavaram taluk. East Godavari Agency, see Notification 
No. 110, dated 22nd April 1927, Fort St. George Gazette, 1927, Pt. I, p. 661, and to the District of Darjeeling, set 
Calcutta Gazette, 1934, Pt. I, p. 179. 

It has been repealed in the Presidency of Bombay, to which it originally applied, by the Bombay Tolls Act 
1875 (Bom. Act 3 of 1875), S. 1. 

2. ^[The Provincial Government] may cause such rates of toli^ as °[it thinks fit.], 

to be levied upon any road or bridge which has been, or shall hereafter be, 
of^olTs^Vn roa'da a^nd repaired ^[at the expense of the Central or any Provincial Govern- 

bridges within"" certain nient]; and may place the collection of such tolls under the management oi 
rates, and to appoint Such persons as may appear to ®Cit] proper: and all persons employed in the 
collectors. ^ Collectors’ management and collection of such tolls shall be liable to the same respon- 
responsibilities. sibilities as would belong to them if employed in the collection of the land- 

revenue. 

[a] Substituted by A. 0. for “The Governor of the Presidency of Fort William in Bengal, the Lieutenant- 
Governor of the North-Western Provinces of Bengal and the Governor of the Presidency of Fort St. George In 
Council”. The words “and the Governor of the Presidency of Bombay in Council” had been repealed by the 
Indian Tolls Act, 1888 (8 of 1888), S. 5. 

The authority of the Provincial Government in any part of British India not specified in S. 1-A to which 
this Act and the Indian Tolls Act, 1864 (15 of 1864), may be or have been extended, is to be the same as if it had 
been originally specified in S. 2, See the Indian Tolls Act, 1888 (8 of 1888), S. 2 (2 ), 

[b] . The words “not exceeding the rates mentioned in the schedule annexed to this Act” were repBaUd 
by S. 2 and Schedule I of the Devolution Act, 1920 (38 of 1920). [c] Substituted by A. 0. for “as they respec- 
tively think fit” : see paragraph 5 (2). [d] Substituted by»A, 0. for “at the expense of the Govt.” [e] Substi- 
tuted by A. O. for “them”. 

PROVINCIAL AMENDMENTS 

CENTRAL PROVINCES 

Sections 2 and 3 of the Indian Tolls Central Provinces (Amendment) Act, 1932 (0. P. Act VIII of 1932) run 
as follows: 

“2, It shall be lawful for the Local Government to lease the levy of tolls at the rates prescribed under S. 2 
Power of Local Oov- of the Indian Tolls Act, 1851, as subsequently amended, upon any public road or bridge 
eminent to lease levy by public auction or private contract from year to year or for a longer period not exceed- 
of tolls, ing three years on such terms and conditions as the Local Government may deem fit: 

Provided that the lessee shall give security for the due fulfilment of such conditions, and that sums payable 
under tl^e terms and conditions of the lease shall be recoverable as if they were arrears of land revenue. 

Acts of lessee 3, When the right to collect tolls on any public road or bridge has been duly leased, the 
or his agent. lessee and every person employed by the lessee as his agent for collecting the tolls shall be 
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deemed to be persons appointed to collect tolls under this Act, and shall exercise all the povisrs i-tid be subject 
to ail the responsibilities attaching to persons so appointed.” 

MADRAS 

For section 2, the following section shall be suhsHiuted namely: — 

Power of Provincial 

Government to levy tolls “2. (1) The Provincial Government may levy tolls in respect oi - 
on roads and bridges. 

(a) any road or bridge made, improved or repaired at their expense after the 1st April, 1931. 

(b) any bridge made improved or repaired after the 1st April, 1931, partly at the expense of the Provin- 
cial Government and partly at the expense of a local body or bodies or solely at the expense of a local 
body or bodies, provided that the total expense incurred on the bridge shall not be belor? such limit, 
if any, as the Provincial Government may, by rules, determine. 

(2) The tolls shall be levied only at such rates and for such period as the Provincial Government may by 
notification in the Official Gazette declare to be necessary — 

(a) m the case of tolls levied under clause (a) of sub section (1), for the recovery of the amount expended 
upon the road or bridge or such portion of such amount as the Provincial Government may determine, 
together with interest thereon at such rate as they may fix; and 

(b) in the case of tolls levied under clause (b) of sub-section (1), for the recovery of the amounts expended 
upon the bridge— 

(i) by the Provincial Government; and 

(ii) by the local body or bodies otherwise than from iis or their ordinary revenues, 

or such portions of such amounts as the Provincial Government may determine, together with Interest on such 
amounts or such portions, as the case may be, at such rate or rates as they may fix. 

(3) Where tolls are levied in respect of any bridge under clause (b) of sub-section (1) the receipts from the 
tolls after deducting the expenses on account of the collection thereof, shall — 

(i) in case the bridge is made, improved or repaired solely at the expense of a local body, be ixid to that 
local body, and 

(ii) in other cases, be distributed between the local body or bodies concerned and the Provincial Govern- 
ment in proportion to the expenditure respectively incurred by the local bodies otherwise than from 
their ordinary revenues and by the Government. 

(4) All sums payable to local bodies under sub-section (3) shall be charged on the revenues of the Province, 

(5) (a) The Provincial Government may place the collection of the tolls levied under sub-secUon (1) under 
the management of such persons as may appear to them proper; and all persons employed in the management 
and collection of such tolls shall be liable to the same responsibilities as would belong to them if employed in the 
collection of land revenue. 

(b) The Provincial Government may farm out the collection of the tolls levied under sub-section (1) and in 
such a case the farmer and his agents and servants shall be deemed to be persons appointed to collect tolls under 
this Act.” 

—Madras Tolls and Motor Yehicles Taxation (Amendment) Act, 1938 (Mad. Act 6 [Vi] of 1938), S. 2. 

[19-4-1938] and the Indian Tolls (Madras Amendment) Act, 1942 (14 [XIV] of 1942), S. 2. 

[19-4-1938.] 

3. In case of non-payment of any such toll on demand, the officers appointed to collect the 
Their powers for recovery same may seize any of the carriages or animals on which it is charge- 
of toll. able, or any part of their burden of sufficient value to defray the toll; 

and, if any toll remains undischarged for twenty. four hours, with the cost arising from sac'ii seizure, 
the case shall be brought before the officer appointedHo superintend the collection oi the said toll, 
who may sell the propery seized for discharge of the toll, and all expenses occasioned by such non- 
payment, seizure and sale, and cause any balance that may remain to be returned , on demand, to 
the owner of the property; and the said officer, on receipt of the property, shall forthwith issue a 
notice that, at noon of the next day, exclusive of Sunday, or any closed holiday, he will sell the 
property by auction: 

Provided that, if, at any time before the sale has actually begun, the person whose property 
Belease of seized property has been seized shall tender the amount of all the expenses incurred, 
on tender of dues. ^ and of double the toll payable by him, the said officer shall forthwith 
release the property seized. 

Provincial Amendment. 

Madras. 

For the words ‘‘officers appointed to collect the same” the words “officers and persons appointed to collect the 
same” shall be subsMuted, — Indian Tolls (Madras Amendment) Act, 1942 (Madras 

Act XIV [14] of 1942), S. 3. [19-4-1938.] 

-I. No tolls shall he paid for the passage * *1 of Police-officers on duty, or of any person 
Exemptions from pay- Or property in their custody, but no other exemption from payment of 
ment of toll. the toll levied under this Act shall be allowed. 

[a] The words “of troops and military stores and equipages on their march or” were repealed by 8 of the 

Indian Tolls (Army and Airforce) Act, 1901 (II [2] of 1901). See now S, 3 of that Act 

Provincial Amendments. 


Assam* 

This section has been amended in Assam by the Indian Tolls (Amendment) Act, 1931 
1931). 


(Assam Aet III [3] o£ 
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Central Provinces, 

Por the words ‘‘but no other exemption from payment of the toll levied under this Act shall be allowed,” the 
words ®‘or of any person or property exempted by order of the Provincial Government from payment of tolls” 
ohall be substitut&rZ. — Indian Tolls Central Provinces (Amendment) Act 1932 

(0. P. Act VIII [8] of 1932), S. 4. [15.10-1932.] 

5. All police-officers shall be bound to assist the toll- collectors, when required, in the execution 
Assistance of collectors by of this Act; and, for that purpose, shall have the same power which they 

police-officers. biave in the exercise of their common police- duties. 

6, Every person, other than the persons appointed to collect the tolls under this Act, who 
Penalty ior offences under shall levy or demand any toll on any public road or bridge, or for pas- 

sing through any bazar situated thereon, and also every person who 
shall unlawfully and extortion a tely demand or take any other or higher toll than the lawful toll, 
or, under colour of this Act, seize or sell any property, knowing such seizure or sale to be unlawful, 
or in any manner unlawfully extort money or any valuable thing from any person under colour of 
this Act, shall be liable, on conviction before a Magistrate to imprisonment for any term not 
exceeding six calendar months, or to fine not exceeding two hundred rupees, any part of which fine 
Compensation to person may be awarded by the Magistrate to the person aggrieved; but this 

aggrieved. remedy shall not be deemed to bar or affect his right to have redress by 

Saving of bis right to sue. a j-^ .i. ^ 

[a] The words of the “Zillah” were repealed by the Repealing Act 1876 (XII [12] of 1876). 

1. A table of the tolls authorised to be taken at any toll gate or station shall be put in a 
Exhibition of table of tolls, conspicuous place near such gate or station legibly written or printed in 
and statement of penalties, English words and figures, and also in those of the vernacular language 
of the district, to which shall be annexed, written or printed in like manner, a statement of the 
penalties for refusing to pay the tolls and for taking any unlawful toll. 

Provincial Amendment. 

Assam, 

After section 7, new sections 7A and 7B were inserted in Assam by the Indian Tolls (Amendment) Act, 1932 
(Ass. Act 1 [I] of 1932). 

Application of proceeds 8. The tolls levied under this Act shall be deemed public revenue, 
of toils. * * * ^'] 

[a] The words “but tbe net proceeds thereof shall be applied wholly to the construction, repair and maintenance 
of roads and bridges within the Presidency in which they are lievied”, were repealed by tbe A.O. The word 
‘^presidency” Is to be deemed to have meant the territories under the administration of any Local Govern- 
ment — Seethe Indian Tolls Act, 1888 (8 [VIII] of 1888), S. 2 (2), since repealed. See also, in this connexion, 
paragraph 4 (b) of the India and Burma (Transitory Provisions) Order, 1937, 


Section 9. 


Provincial Amendment. 


Madras. 

After section 8, the following section shall be added^ namely; — 

“9. The Provincial Government shall have power to make rules regarding the method of collection of 
Power of Provin’ the tolls, including the terms and conditions of the farming out thereof, the man- 
cial Gorernment ner of distribution of the receipts therefrom, and generally for carrying out the pur- 
to malie rules, poses of this Act.’* 

— Madras Tolls and Motor Vehicles Taxation (Amendment) Act, 1938 (Mad, 
Act 6 [VI] of 1938), S. 3. [19-4-1938] and the Indian Tolls (Madras 

Amendment) Act, 1942 (Mad, Act 14 [XIV] of 1942), S. 4. [19-4-1938]. 

[SCHEDULE.] Repealed by the Devolution Aet, 1920 (38 [XXXVIII] of 1920), S. 2 
and Sch, I. 


{THE INDIAN] TOLLS ACT, 1864. 
(Act XV of 1864) 


Statement of Objects and Reasons, 


“The object of this Bill is to amend the Schedule an- 
nexed to Act VIII of 1851, which regulates the rates 
of Toll to be levied on Public Roads and Bridges 
throughout India. 

The Schedule in question has been found to be de- 
fective in some respects. Tbe maximum rates are many 
of them too low, and certain provisions, — such as one 
which enacts that Toll is to be levied on carts and 
hackeries according to the diameter of the wheels — are 


oppressive, and open a door to extortion on the part of 
the Toll Collectors. Altogether it is desirable that the 
Schedule should be revised and modified. 

In the Schedule which is annexed to the present 
Bill, the maximum rates which may be levied have 
been on the average somewhat increased; and such 
other modifications as experience has proved to be 
necessary have been introduced.” 

— Gazette of India, 186^, page X20t 


Act how affected by subsequent legislation. 

—Short title given by Act 14 of 1897, — Supplemented by Act 8 of 1888. 

— Adapted by A. 0, —Repealed in part and amended by Act 38 of 1920. 



IBS 1-4.1 


[THE IKBIAH] TOLLS AOTj 1864 

[THE INDIAN] TOLLS ACT, 1864; 


mil 


{Act XY op 186 i), 

[2Mh March, 186SJ 

An Act to amend Act FIJI o/ 18B1 (for enabling Government to levy Tolls on 
Puhlio Eoads and Bridges) o 

Preamble. Wheeeab by Aot VIII ol 1851 (for enabling Government to levy Tolls on FubUo 
Eoads and Bridges) authority was given for the jevy of certain rates of toil^ "^^ * * *; It is enaol.. 
ed as follows:-— 

'[a] Short title gwen by the Indian Short Titles Act, 1897 (14 ol 1897). 

This Aot has been declared in force in the Sanihal Parganas by the Santhal Parganas Settlement Eegnlatioa 
1872 (3 of 1872), 3. 3, in the 0. P. and the Sanibalpac District by the C, P. Laws Act, 1875 (20 of 1875). 

It has been declared, by notification under S. 3 of the Scheduled Diatriotg Act, 1874 (14 of 1874), to be In 
in the following Scheduled Districts, namely: — The Districts of Hazaribagh, Lohardaga (now the Banchi Distciote 
$86 Calcutta Gazette* 1899, Pfe. I, p 44), and Manbham, and Pargana Dhalbhum and th© Kolhan in the District 
of Singbhnm. See Gazette of In^a, 1881* Pt. I p. 504. The Districts of Hazara, Peshawar, Kobat, Baum, Bam 
Ismail Khan and Dera Ghazi Khan [Portions of the District of Emarat Bannu Dera Ismml Khan and Dera 
Qhasi Khan and the Districts of Peshawar and Kohat now form the N» W, F. P., see Qasette of India, 1901, 
PU Ij p. 857, and ibid 1902, Ft, I. p. 575\ hut its application has been barred to that portion of the Samra 
District known as Upper Tanawal by the Hazara (Upper Tamwal) Regulation, 1900 (2 of 1900)], ibid, 1886* 
Pt. I, p. 48. The District of Lahaul, ibid, 1886. Pt. I, p, 301. 

It has been extended, by notification under S. 6 of the last-mentioned Aot, to the. Scheduled District of Ooorg, 
Gazette of India, 1878, Pt. I, p. 46. 

The Act has been extended to Ajmer- Mer war a along with Act 8 of 1851, see Gazette of India, 1889* Pt. 11^ 
p. 662; to the Scheduled Districts in Vizagapatam and Ganjam, see Fort St. George Gazette, 1839, Pt, I, p. 1486, 
and ibid, 1900 Pt. I, p. 1101, respectively, and to the District of Darjeeling, see OaiouUa Gasette, 1934, Pt, I* 
Po 179. 

The Act is to be deemed to be and to have been in force in the Punjab, from the 24th March 1864, see the 
Indian Tolls Act, 1888 (8 of 1888), S. 1, and tolls levied or purporting to have been levitd under the Act before 
the passing of Act 8 of 1888, are to be deemed to have been lawfully levied— see 8. 3, ibid* 

[b] The words ®‘not exceeding the rates mentioned in the Schedule annexed to that Aot; and whereas it is 
expedient to make certain alterations in respect to the rates in the said Schedule mentioned' ' were repealed bj the 
Devolution Act* 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I. 

1. [Schedule of Act VIII of 1851 repealed and another schedule substituted^] Repealed bp 
the Devolution Act, 1920 (38 [XXXVIII 1 of 1920), S, 2 and Sch. I. 

Collectors of tolls 2* Any person entrusted with the managementi of the ooileGtion of tolls undei: 
tolls discretion compound for any period not exceeding 

Act Vill of 1851 or 8’i^y pss^son for a certain sum to be paid hy such person for" him- 

this Aot, self or for any vehiole or animal kept by him, to lieu of the rates of toll 

.^[authorized to be levied under the said Act VIll of 18511. 

[a.] The Indian Tolls Act, 1851. [b.] Substituted for “specified in the schedule to the said Act VIII of i851 oi in 
the schedule to this Act” by the Devolution Aot, 1920 (38 [XXXYIII] of 1920), S. 2 and Sch. I. 

8. The * [Provincial Government] may extend this ^Act to any place in which the said Act VHI 

Power to extend of 1851 is in force; and the ® [Provincial Government] of any place in . which 
the said Act VIII of 1851 is not in force may extend the said Act VIII of 1861 
and this Aot to such place.® 

[a.] Substituted by A. 0. for “Local Government.*’ [b.] The Act now regulating tolls in the Presidency of Bombay 
is the Tolls on Koads and Bridges Act, 1875 (Bom. 3 of 1875J. That Act repealed Act 8 of 1851 in the Bombay 
Presidency, see 3. 1, and declared that Act 15 of 1864 should be deemed to have been extended thereto ae 
from the 30th July 1864; see 3. 2, [c.] Both Acts have been extended to Oudh {see Gazette of India, 1865, Pt, 

I, p. 777), the C. P. (ibid, Pt. 1, 1871, p. 611) and to the District of Lakhimpur (see Assam Gazette, 1935, Pfc, 

II, p. 1025). As to the authority of the Provincial Government in any part of British India not specified in 
3, 2 ol the Indian Tolls Act, 1851 (8 of 1851), to which that Act and the Indian Toils Act, 1864 (15 of 1864), 
may be or have been extended, see the Indian Tolls Act, 1888 (8 of 1888), S. 2 (1), 

4. [Interpretation clause. Local Government,] Repealed the A, O, 

(Schedule,] Repealed by the Devolution Act, 1920 (38 f XXXVIII] of 1920), Sn 2 and Sch^ I 
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- [THE INDIAN] TOLLS ACT, 1888. 
(ACT VIII of 1888), 


Statement ot Objects and Reasons. 


•'Tlie oeieCv, o! this Bill is to remove doubts as to the 
speratioE of las YIII of 1851 and XY of 1864 in tbe 
Punjab, and to validate tbe levy of tolls in that Pro- 
vince under those Acts. The introduction oi a Bill being 
expedient for those purposes, the opportunity has been 
to confer in express terms on tbe Lieutenant 
^lovernor of the Punjab and the Chief Commissioners 
o! Burmaj tbe Central Provinces and Coorg, and on tbe 
Lceal Governmeiit of any other province in whieb tbe 


Aota may for the time being be in force, the authority 
which is conferred on the Governor ol Port St. George 
in Council and the Lieutenant Governors oi Bengal and 
the North-Western Provinces by S. 2 of the Act of 1851. 
and to declare the word “Presidency” in S. 8 of the Act 
to mean the territories under the administration of a 
Local Government.” 

— Gasette of India, I8S8, Part T, page 13. 


[THE INDIAN] TOLLS ACT, 1888,^ 


(Act VIII OP 1888) 


[dth September, 1888J 


An Act to remove doubts as to the legality of the levy of certain Tolls. 


VfHEBEAS doubts have been raised as to the operation of tbe Acts of the Governor General 
JK Council, No. VIII of 1851 {an Act for enabling Government to levy Tolls on Public Boads and 
Bridges) and No. xv of 1864 (an Act to amend Act VIII of 1861); It is hereby enacted as 
'follows *. — 

'a] Short title given by the Indian Short Titles Act, 1897 (14 [XIV] of 1897). 

1. Acts VIII of 1851 and XV of 1864^ shall be deemed to be in force throughout the terri- 
Enforcement of Acts tories now administered by the Lieutenant Governor of the Punjab, and 
YIII of 1851 and^XV of from the twenty- first day oi August, 1857, and the twenty-fourth day of 
1864 In the Punjab. March, 1864, respectively, to have been in force in the territories for the time 

being administered as part of the Punjab. 

[a] See the Indian Tolls Act, 1851, and the Indian Tolls Act, 1864, respectively printed a^ite. 


2. (1) In any part of British India beyond tbe limits of the territories administered by the 

Operation of the Act Governor of Fort St. George in Council, and the Lieutenant-Governors of 
arts North-Western Provinces, to or in which Acts viii of 1851 

bSisIi ^ extended, or may be or have been 

declared to be in force, under the latter of those Acts or by this Act or by 
or under any other enactment, the ‘^[Provincial Government] shall be deemed to have and, where 
ihe Acts have been in force before the passing of this Act, to have had the same authority as if it 
had been included among the ^[Provincial Governments] specified in section 2 of Act viJiof 1851. 

Cj. ’.^3 

[a] Substituted by A. 0. for “Local Government”, [b] Bubslitutecl, ihid, for “Locals Governments”, 
[c] Sub-section (2) was repealed, ibid. 

. Validation of past 3. All tolls levied, or purporting to have been levied, under Acts viiI 
levy of tolls. qI qI 2864, OP either o! those Acts, before the passing of this 

Act* shall be deemed to have been lawfully levied. 

Saving. Nothing in the foregoing sections shall affect any proceedings com- 

menced in any Civil Court before the first day of July, 1888. 


5. [Amenrlinent of section 2, Act YIII of 1851.1 Bepealed by A, 0. 


|THE INDIAN I TOLLS (ARMY AND AIR FORCE) ACT, 1901. 

(ACT II OF 1901) 

CONTENTS. 
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Definitions. 
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7. Rules. 

8. [Bepealed,] 
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Statement of Objects and Reasons. 


^‘Section 143 of the xVrmy Act (44 & 45 Yict , 0. 5S) 
.exempts certain officers, soldiers and other persons, and 
certain animals, baggage and carriages belonging or 
attached to the Army, from the payment of certain tolls, 
and the provision is applicable to India in common 
with the rest of Her Majesty's dominions* In the Indian 
Statute-book, however, there are several enactments on 
the same subject; and these, while they provide for ex- 
emption from the payment of tolls of the classes refer- 
red to in the Army Act, do so in favour of persons more 
or less diSerent from those indicated in that Act. More- 
over, there are some Acts of the Indian legislatures 
which authorize the levy of tolls of the same classes as 
those described in the English Statute, but which either 
contain no exempting clauses at all or merely contain 
clauses empowering the Executive to allow exemptions. 

In these circumstances, it has been decided to legis- 
late. In the cas^ of those Indmn enactments which con- 
tain lists of exempted persons and property, legislation 
is necessary in order to remove the eonfiict which at 
present exists between them and the Army Act. The 
latter would of course prevail if the conflict were bro- 
ught to the notice of the Courts hut, so long as the 


Indian enactments remain as they nov» are, it is prob- 
able that full effect may not always in practice be given 
to the Army Act. In the case, too, of the remaining 
enactments of the Indian Legislatures above mention- 
ed, it is not unlikely that the provisions of S. 143, 
Army Act, may be overlooked, tolls being levied under 
the local law in cases in w’hich their levy is in reality 
prohibited by Parliament. 

The present Bill reproduces S. 143, Army Act, ex- 
cept sab-section (2), which does not apply to India and 
amplifies its provisions so as to cover 'certain additional 
exemptions, all inconsistent provisions to be found in 
the Indian Statute book being at the same time repeal- 
ed. Section 22, Indian Councils Act, 1861 (24 & 25 
Yict., G. 67), prevents the repeal of S. 113, Army Act 
by the Governor Greneral’s Legislative Council, but it is 
believed that there is nothing to prevent that Council 
from re-enacting the section, and, in doing so, extend- 
ing the list of persons and property to be exempted 
from payment of tolls. The list now given in the Bills 
is a provisional one only. It requires careful considera- 
tion, and attention is, therefore, specially invited to its 
details. . J*~-Gazettd of India, 1S99, Part F, p. 175. 


Act how affected by subsequent legislation. 
—Amended by Acts 10 of 1927; 14 of 1932; 14 of 1942. 
—Adapted by A. 0. 

—Repealed in part by Acts 11 of 1901; 10 of 1914. 


[THE INDIAN] TOLLS (ARMY AND AIR FORCE) ACT, 1901. 

(Act II OF 1901^) 

[22nd February, 190L] 

An Act lo emend the law relating to the exemption from tolls^of persons and 
. property belonging to the Army ^[or Air Force].* 

Whereas certain officers, soldiers, ^[airmen] and other persons, and certain animals, bag. 
gage, and carriages belonging or attached to the Army ^[or to the Air Force], are exempted by sec- 
tion 143 of the°Army xAot ^[or by section 143 of the^Air Force Act^j from payment of certain duties 
or tolls ; 

And whereas similar exemptions are made by various enactments of the Indian legislatures, 
but these exemptions are not co. extensive with those made by the said °Army Act ; 

And whereas it is expedient to remove the inconsistency now existing between the said ^Army 
Act and the said enactments, and to exempt certain other persons and property belonging to the 
Army ^[or Air Force] from payment of certian tolls ; 

And whereas it is declared by section 169 of the said ^Arrny Act ^Cand by section 169 of the 
said Air Force Aet’^] that “it shall be lawful for the Grovernor General of India .... to provide 
by law for reducing any fine directed by this Act to be recovered on summary conviction to such 
amount as may appear to the Governor General .... to be better adapted to the pecuniary means 
of the inhabitants ; and also to declare the amount of the local currency which is to be deemed 
for the purposes of this Act to be equivalent to any sum of British currency mentioned in this 
Act,” and it is expedient to alter in the manner hereinafter appearing the fine imposed by section 
143 of the said ®Army Act ^[and by section 143 of the said Air Force Act'll ; it is hereby enacted 
as follows: — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1899, Pt, Y, p. 175; for Report of the Select 
Committee, see ibid 1901, Pfc, Y, p. 7, [b] Inserted by the Repealing and Amending Act, 1927 (10 [X] of 
1927), S. 2 and Sch. I. [c] (1881) 44 & 45 Viet., G. 58. [d] This is the Army Act, 1881, modified in accor- 
dance with the provisions of the Air Force (Constitution) Act, 1917 (7 & 8 Geo. Y, 0. 51), see Collection of 
Statutes relating to India, Yol. III. 

Short title, extent and i. (l) This Act may be called the Indian Tolls ^[{ Army and Air 
commencement. Force)] Act, 1901. 

(2) It extends to the whole of British India, inclusive of British Baluchistan, the Santhal 
Parganas and the Pargana of Spiti ; and 

It shall come into force on the first day of April, 1901. 

[a] Substituted for *(Army)* by the Indian Tolls (Army) Amendment Act, 1942 (14 [XIY] of 1942) S. 2. 

[30-3-1942.1 
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Definitions. ^*[2, In this Act, unless there is anything repugnant in the subject or contexts— 
f^^Jthe expression '‘authorised followers** means persons other than offiiserSs soldiers or 
airmen, who are employed by, or are in the service of, the Forces or Corps ooncemed 
or are in the service of any officer, soldier or airman of such Forces dr Corps; 

[a] Section 2 was substituted by the Indian Tolls {Army) Amendment Act, 1942 (14 [XIV] of 1942), S. 
[SO-3-1942,] 

(b) “carriage” means a vehicle for carriage or haulage other than one specially conskuctad 
for use on rails; 

(g) "ferry** includes every bridge and other thing which is a ferry within the meaning of any 
enactment authorising the levy of tolls on ferries, but does not include any ferry o® 
other thing which is included in the definition of "railway” in section 3 of the Indian 
Bailways Act, 1890; 

f'iJj the expression "His Majesty’s Regular Forces” has the meaning assigned to it by 
section 190, clause f 8 of the ^'Army Act, and includes His Majesty’s Regular Air Force 
as defined by section 190, clause (8)^ of the Air Force Act,'* the Indian Air Force, and 
also the Indian Reserve Forces when subject to military or air force law, as the case 
may be; 

[a] (1881) 44 & 45 Viet , c, 53. [b] 8e& Preamble, Legislative Note (d). 

(e) "horse** includes a mule and any beast of whatever description which is used for burden 

or draught or for carrying persons; 

(f) the expression "Irregular Corps” means any force [other than the Auxiliary Force (India) 
or the Indian Territorial Force] raised and maintained in India under the authority of 
the Central Government or of the Crown Representative, or any other force which may 
be notified in this behalf by order published in the official Gazeke ; 

(g) the expression "Indian Reserve Forces” means the forces constituted by the Indian 

Reserve Forces Act, 1888, and includes officers belonging to the Army in India Reserve of 
Officers or to the Indian Regular Reserve of Officers and members of the Royal Air 
Force Volunfeer Reserve and the Indian Air Force Volunteer Reserve when subject to 
military or air force law, as the case may be ; 

(h) "landing place” includes a pier, wharf, quay, jetty and a stage, whether fixed or 

floating. 

(i) "public authority” means the Central Government or the Federal Railway Authority or 

a Provincial Government or a local authority; and, so far as regards tolls levied by a 
railway company under section 4 of the Indian Guaranteed Railways Act, 18T9 ® or 
section 51 of the Indian Railways Act, 1890, includes such a railway company; and 
[a]Tl879) 42 & 43 Viet, c. 41. 

(j) "tolls” includes duties, dues, rates, rents, fees and charges, but does not include customs 

duties levied under the Indian Tariff Act, 1934, octroi duties or town duties on the 
import of goods, or fares paid for the conveyance of passengers on a tramway,] 

Exemptions irom tolls. 3, The following persons and property, namely ; — 

^[(a) all officers, soldiers and airmen of — 

(i) His Majesty’s Regular Forces, 

(ii) any Irregular Corps, or 

(Hi) Indian State Forces, when on duty or on the march, 

(b) all members of the Auxiliary Force (India) or of the Indian Terrltorlai Force when on 
duty or when proceeding to or returning from duty, 

(g) all officers, soldiers and airmen of the Indian Reserve Forces whan proceeding from 
their place of residence on being called out for service, training, or muster or when 
proceeding back to their place of residence after such service, training or muster, 

(d) ^\l authorised followers of — 

(i) His Majesty’s Regular Forces, 

(ii) the Auxiliary Force (India) or the Indian Territorial Force, 

( in) any Irregular Corps, or 
Indian State PorceSj 

when they accompany any body of such Forces or Corps on the march, or when they 
are otherwise moving under the orders of military or air force authority. 
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(ej all members of tbe families of officersj soldiers^ airmen or anfiborised followers of— 

f i) His Majesty^s Begular Forces* or 

(ii) any Irregular Corps* 

when accompanying any body of troops* or any officer, soldier, aimian or authorised 
follower thereof on duty or on the march. 

( f) all prisoners under military or air force escort, 

f g) the carriages, horses* and baggage, and the persons (if any) employed in driving the 
carriages or in carrying the baggage, of any persons exempted under any of the 
foregoing clauses, when such carriages, horses, baggage, or persons accompany the 
persons so exempted under the circumstances mentioned in those clauses respectively], 
^Chjl all carriages and horses belonging to His Majesty or employed in His Majesty’s military 
°Eor air- force] service and all persons in charge of or accompanying the same, when 
conveying any such persons as hereinbefore in this section mentioned, or when conveying 
baggage or stores, or when returning unladen from conveying such persons, baggage oi 
stores, 

Kii)] all carriages and horses, when moving under the orders of military ®[or air-force] 
authority for the purpose of being employed in His Majesty’s military °[or air-foroe] 
service, 

all animals accompanying any body of troops which are intended to be slaughtered for 
food or kept for any purpose connected with the provisioning of such troops, and 
HiWl all persons in charge of any carriage, horse or animal exempted under any of the 
foregoing clauses when accompanying the same under the circumstances mentioned in 
those clauses respectively, 
shall be exempted from payment of any tolls — 

(i) on embarking or disembarking, or on being shipped or landed, from or upon any 

landing-place, or 

(ii) in passing along or over any turnpike or other road or bridge, or 
(Hi) on being carried by means of any ferry, 

otherwise demandable by virtue of any Act, Ordinance, Regulation, order or direction of any 
legislature or other public authority in British India : 

Provided that nothing in this section shall exempt any boats, barges or other vessels 
employed in conveying the said persons or property along any canal from payment of tolls in like 
manner as other boats, barges and vessels. 

^{Explanation. — The persons or property exempted under clauses (d), (e), (g) and (j) shall be 
deemed to accompany the Forces, troops, persons or property concerned when the move of 
the former is the direct result of, or is connected with the move of the latter, irrespective of 
the interval of space and time between the two moves.] 

[a] Substituted by the Indian Tolls (Army) Amendment Act, 1912 (14 [SIV] of 1912), S. 4, for els, (a) to (h). 
[30-3-1942.] [b] Suhshtutedf ibid,, for “(a)’’ “(y)” “(0” respectively, [c] Inserted by the Eepealing 

and Amending Act, 1927 (10 [X] of 1927), S. 2 and Scb. L [d] Added by Act XIY of 1942, S. 4. 

Ms on vesseh transporting troops (i) gj^ail be leviable by any loeal authority in 

and bapsage, etc., of troops embarked , i. ^ 

01 aisaS^ked. J^espect of— 

(a) any vessel employes by ®[the Central Government] solely for the transport of troops, 

or 

(b) the horses, baggage or othei effects of any troops embarking or disembarking at any 

port, or 

(g) carriages belonging to His Majesty or employed in His Majesty’s military ^ [or air- 
force] service embarking or disembarking at any%)Ort. 

(2) In respect of all such vessels or troops, their families, their horses, baggage and their 
effects, or any such carriages as aforesaid, the local authority concerned shall, in addition to its 
duties in the embarking and disembarking of the same, perform and supply all such reasonable 
services and acccommodation as may, from time to time, be required by ^'[tha Central Govern- 
ment] a and shall receive payment for all such services and accommodation on such terms and for 
such periods as may, from time to time, be determined by ®[the Central Government] in con- 
sultation with such local authority. . , ^ ^ 

[a] Substituted by A. O. for “the Government {b} Inserted by the Bepeaiiug and Amending Act, 

10 [X] of 1927), S. 2 and Sob. L 
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5. Any person who demands and receives any toll in contravention of the provisions of sec- 

Penalty. tion 3 Or section 4 shall be punishable with fine which may extend to fifty rupees 

6. (1) If any owner or lessee, or any Company, railway administration or local authority 

Compensation. claims compensation for any loss alleged to have been incurred owing 

to the operation of this Act, the claim shall be submitted to the ‘HOentral Government]. 

(2) On receiving any such claim, the ^[Central Government] shall pass such 

order thereon as justice requires, and shall give all necessary directions for the purpose of ascer 
taining the facts of the case and of assessing the compensation, if any, to be paid. 

[a] Szibsfituted by A. 0. for ‘‘Local Government”, [b] The words “ subject to the control of the Governor 
General in Council ” were repealed by A. 0. 

1* (1) The ^[Central Government] ^[' ^'J may make rules to carry 

out the purposes and objects of this Act. 

(2) In particular and without prejudice to the generality of the foregoing powers, the “'[Cen-. 
tral Government] may make rules^ providing for the form of passes to be given to 

persons or bodies of persons or in respect of property entitled to exemption from the payment of 
tolls under this Act. 

(8J The power to make rules under this section is subject to the condition of the rules being 
made after previous publication. 

f 4) All rules made under this section shall be published in the ® [Official Gazette] ^ ['" ] 

and, on such publication, shall have effect as if enacted by this Act. 

^"lihsiitzited by A. 0. for “Governor-General in Council. ” [b] The words “and the Local Government 
with the previous sanction of the Governor-General in Council” were repealed by A, 0. [c] The words “ or the 
with the previous sanction of the Governor Genera) in Oounoil “ were repealed by A. 0. 
T !'• PP* [®] Substituted by A. 0. for “Gazette of 

India. [f] The words “ or in the Local Official Gazette” were repealed by A. 0. 

8 . [Bepeals.] Bepeahd hy the Bepealing and Amending Aett 1914 (10 [X] of 1914) t 
8, 3 and Soh. JJ. 

[THE SCHEDULE ] Bepealed by the Bepealing and Amending Act^ 1914 (10 ^X] of 
1914), S. 8 andScKlI. 
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by Central Government. 

55. Opposition to registration. 

56. Deposit of regulations governing the use of 
‘ a certification trade mark. 

57. Right conferred by registration. 

58. No infringement in certain circumstances, 

59. Cancellation or varying of registration. 

60. Costs not to be awarded in certain cases.’ 

61. Decisions of Central Governtnent to be final, 

CHAPTER IX, 

SpEoiAii Provisions for Textile Goods. 

62. Textile goods. 

63. [Bepealed], 

63A. [Bepealed]. 

64. Restrictions on registration oi texiile goodSc 

65. Refused Textile Marks List. 

66. Advisory Committees, 

OHAOT-R X 

Offences and Restraint of Use of 
Royal Arms and State Emblems. 

67. Penalty for falsification of entries in re- 

gister. 

68. Penalty for falsely representing a trade 

mark as registered 

69. Restraint of use of Royal Arms and State 

Emblems. 


CHAPTER XL 
Miscellaneous. 

70. Procedure before the Registrar. 

71. Procedure before Central Government, 
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Bections 

7% Pnooedure in certam eases ol option tc 
apply to a High Court or the Eegiabar. 

78. Suits for inlnagement to be instiiuted he- 
lore District Court. 

74. Appearance of Bsgistrar in proceedings in- 

volving rectification of register. 

74A, Costs of Eegistrar in proceedings before 
High Gourto 

75. Evidence of entries kU register and things 

done by Registrar. 

76. Appeals. 

77. Power to High Courts to make rules. 

78. Certificate of validity. 

79. Trade usage, etc., to be taken into conside- 

ration. 


Sections 

80. Agents. 

81. Pees. 

82. Crown to be bound. 

82A. Power to make reciprocal arrangements 
with Indian States. 

3S. Power to make reciprocal arrangements 
with other Governmeats. 

84. Power of Central Government to make rules. 

85. Power to Central Government to make 

provision for applications for registration 
before the coming into force of the re- 
maining provisions of Act. 

SO. Proceedings at Patent Office and the Bom- 
bay Registry to be deemed to have been 
taken at Trade Marks Registry. 


Statement of Object 

May 1879 the Govercment of India introduced 
a Bill in The Imperial Legislative Council for the 
registration of trade marks in Indiaj but legislation was 
laot proceeded with owing to lack of support from com- 
snercial bodies. Since then the question of undertaking 
legislation has been considered by the Government of 
India on several ooeasions. Until 1928 commercial 
opinion in India was founds either unanimously or on 
the balance, to ba against the proposal. The demand 


and Reasons. ‘ 

for legislation has, however, strengthened during the 
last 10 years with growth of industry and trade in 
India and the increasing realisation that without a 
system of statutory registration trade marks cannot 
enjoy adequate protection either at home or abroad. 

The proposals in the Bill are generally based on the 
United Kingdom Trade Marks Act, 1938(1 & 2 Geo. VI 
Oh. 22) ” 

— Gazette of India, 19B9, Pari F, pag& 24,9. 


Act how affected by subsequent legislation. 
—Amended by Acts 27 of 1941; 12 of 1946. 
—Repealed in part and amended by Act 15 of 1943. 


Cognate Acts and Provisions. 

1. Geneva Conventacn Implenenting Act, XIV of 2. Khaddar (Name Protection) Act, VIll of 193-is 
^936. 3. Merchandise Marks Act, IV of 1889. 


[THE] TRADE MARKS ACT, 1940. 


(Act V OF 1940 .)® 

[llih Marchi 1940J 

An Act to provide for the registration and more effective proteation of Trade Marhs^ 

Whereas it is ospedieui to provide for the registration and more effective protection of 
trade marks ; 

It is hereby enacted as follows : — 

[a] For the Statement of Objects and Reasons, see Gazette of India, 1930, Part V, page 249 ; for the Eeport 
of the Select Committee, see ibid. 1940, Part V, page 51. ^ 

The Act has been applied to British Baluchistan, see Notification No. 168'K , dated 17ih October 194G 
Gazette of India, 1940 Part I, p. 1478. ^ 

CHAPTER L 


Preliminary. 

wmmeneementf^"^' E I'iJ This Act may be called the Trade Marks Act, 1940. 

( 2J It Gxtouds h iht whole of British India. 

fSj This saotion and section 85 shall come into force at once ; the remaining provisiono of the 
Act ^shall com© into force on such date^ as the Central Government may, by notification in th© 
official Gazette, appoint in this behalf. 

[a] The remaining psovisions of the Act came iatD force on Ist Jana lU2-~.See Gazette of India. 1942. Extra- 
ordinary, page 684o * * 


PREAMBLE-»SYNOPSlS 
1 . Applicability of English law. 

2 « Protection of trade marks, 

1. Applicability of English law. — [1] In India 
prior to passing of this Act, rights and liabilities in 


connection with trade marks were determined by re* 
ference to principles of Common law of England. 
(Vol 2) 1915 Cal 520 (522f : 42 Cal 262 (DB) © (Vol 27) 
1940 P C 86 (87) ; I L E (1940) Ear (PC) 171 ; 67 Ind 
App 212 ; ILB (1940) All 446 (PC). (Conditions peon- 
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tions. 2. (l) In this Aetj unless theta is anylhlng rapugnani in the siibjeei oi coniaxlis— 
(a) ‘^associated trade marks®® means trade marks deemed io be^ or required to be registered 
aSj associated trade marks under this Aei: ; 

(h) “eeiiificafcion trade mark®’ moans a mark adapted in relation to any goods to distin 
guish in the course oi trade goods certiued by any person in respect of origiUj material, 
mode of manufacture, quality, accuracy or other characteristic, from goods not so 
certified and registrable as such under the provisions of chapter vin in respect of those 
goods in the name, as proprietor of the certification trade marks of that person; 


Preamble—Note 1 (eontd,) 

liar to India must be borne in mind in applying any 
doctrine of English law and English decisions turning 
or partly turning on questions of fact, .Cases of common 
law trade marks and passing off can only be applied 
with care and circumspection.) © (Vol 22) 1935 All 7 
(23) : 57 All 510 (DB). (Cases have to be decided ac- 
oordlng to rules of justice, equity and good conscience 
prior to passing of Act — English law may be applied 
with modification,) ^(Vol 11) 1924 P G 187 (191) : 51 
Ind App 269 j 51 Cal 892 (PC). (Though Trade Marks 
Act (English) is not in force in India, its principles 
may be applied )^[ni) 38 Cal 110 (117) (DB). 

[2] Decision of High Court in India not conflicting 
with ordinary principles of jurisprudence and those 
forbidding passing ofl of goods will not be disturbed by 
Privy Coanoil. (Vol 11) 1924 P C 187 (191) : 51 Ind 
App 269 : 51 Cal 892 (PC), 

2, Protection of trade marks. — [1] A registered 
trade mark as such is not protected. The owner has 
to prove by evidence that the trade mark or name is 
associated in the mind of the public with the goods 
manufactured by him. (Yol 21) 1934 Cal 600 (601). 

[2] Protection cannot be granted unless it is esta- 
blished that the particular mark indicates not merely a 
certain quality of goods but also that they are the goods 
of a particular manufacture. (Vol 22) 1935 Bom 101 
(106) : 59 Bom 373 i^^tVol 29) 1942 Mad 179 (179, 180). 
(Pact that plaintiff did not deal in article which defen- 
dant put upon market in plaintiff’s name is no defence ) 

[3] Where a name has acquired a secondary signi- 
ficance as exclusively denoting goods of a particular 
trader, mere dissimilarity in get up is immaterial and 
affords no protection. (Vol 27) 1940 Mad 146 (148). 

[4] Importer, who by advertising and pushing the 
sale of goods under a particular mark secures a wide 
popularity for mark in relation to goods sold by him, is 
entitled to protection of Court for that mark in the 
country of importation even against producer of goods, 
(’ll) 35 Bom 425 (432). ( (’86) 8 Mad 149 (154) (DB), 
Belied ow.)'i«(Vol 26) 1939 Rang 381 (3'<3). 

[See (Vol 11) 1924 Cal 216 (221) ; 50 Cal 762 (DB). 
(Trade mark — Plaintiff selling goods as belonging to a 
certain manufacturer — Defendant also selling them as 
of the same manufacturer — Plaintiff's reputation as 
importers not established — Defendant not liable in 
damages*)] 

[Sec also (’37) 1937 Mad W N 271 (275, 276). (Goods 
imported — Importer can acquire proprietary rights in 
trade mark by user— Manufacturer abroad when can 
acquire trade mark in goods imported stated.)] 

[6] There must b& something beyond a mere ad- 
jective describing quality of article for a trade mark to 
gain protection of public. (Vol 17) 1930 Lah 999 (1001, 
1003) ; 12 Lah 224 (DB). (If a foreign word or a word 
in dead language not known to people in general is 
used, that word itself may become a trade mark)© 
(1874) 17 E Q 29 (36, 45), Ragget v. Findlater. 

[6] Trade-mark •— Descriptive name and fancy 
nama—No one is allowed to appropriate the fancy 
name of article. (Vol 13) 1926 Cal 837 (840). 

[7] There is no monopoly in use of trade mark. 


Hence a manufacturer of cigarettes under a particular 
trade-mark cannot object to use of Identical mark 
on, say, hats or soaps. (Vol 27) 1940 P 0 86 
(S7, 88) ; 67 Ind App 212 : ILR (1940) Ear (PC) 171 : 
ILR (1940) All 446 (PC) (Vol 22) 1935 All 7 (23) . 
57 All 510 (DB). (No trader has a right to use a trade 
mark so nearly resembling that o£ another trader as 
to be calculated to mislead unconscious purchasers and 
the use of such trade-mark may be restrained by In-” 
junction ) 

iSee also (’07) 34 Cal 495 (508) (FB).] 

[8] If the mark or design is a dhtinctive one, trader 
who adopts it is entitled to protection directly. When the 
article, having assumed a vendible character, is laun- 
ched on the market, all that is necessary for plaintiff to 
prove is that mark used by defendant is likely to de- 
ceive purchasers of the class who buy goods bearing 
plaintiff’s mark; it is not necessary to prove actual de- 
ception. (Vol 26) 1939 Rang 343 (345) t 1939 Rang 
li R 488 (FB). ((Vol 22) 1935 All 7 ; 57 'All 610 (DB), 
Relied on,) 

[9] For purpose of trade-marks, cigarettes and foiria 
are of the same class. (Vol 24) 1937 Nag 158 (169) : 
ILR (1939) Nag 569. 

SECTION 2 - SYNOPSIS 

1. Clause (f). 

2. Clause (1). 

1. Clause (f). — [1] Definitions of *‘mark” eiHd 
‘‘trade mark” in els. (f) and (1) respectively in S. 2 do 
no more than recognise statutorily what is understood 
by ‘mark’ and ‘trade mark’ at Common law. It is not 
necessary for consumer to know identity of person who 
claims trade mark in particular mark. (Vol 33) 1946 
Sind 70 (72). 

2. Clause (1). — A trade mark must be some visi- 
ble concrete device or design affixed to goods to indicate 
that they are the manufacture of the person whose pro- 
perty the trade mark is; it might consist of name im- 
pressed in some distinctive way. When manufacturer has 
no exclusive right to manufacture a certain article or 
even articles of a particular kind, all be could claim 
is that no other manufacturer should so mark articles, 
as to pass them off as former’s when they are noi 
(’13) 14 Cri L Jour 68 (69) ; 40 Cal 281 (DB). (Dis- 
tinction between trade mark and name pointed out.) 

[2] Whatever be the particular mode adopted by 
him if the trade mark is a work or device never in use 
before and meaningless, except as indicating by whom 
the goods in connection with which it is used were 
made, there could be no conceivable legitimate use of it 
by another. (Vol 17) 1930 Cal 678 (679, 680). (In such 
c^ses mere proof that trade mark of one manufacturer had 
been appropriated by another would be enough to entitle 
person aggrieved to an injunction to restrain its use.) 

[3] Combination of numerals can form a trademark 
if distinctive. (Vol 22) 1935 Bom 101 (10o);69Bom373, 

[4] The sole right to restrain anybody from using 
any name that he likes in the course of any business 
he chooses to carry on, is a right in the nature of a 
trade mark. '(Vol 10) 1923 Bom 119 (124). ((1879) 10 
Gh D 436, Levy v. Walker^ Foil.) 
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(a) “District Court’' has the meanijag assigned to it in the Code uf Civil Procedure, 1908; 

(d) “High Court” rasans a High Court as defined in sub-secbion (l) of section 219 of the 
Government of India Act, 1935 ; 

^e) ‘limitations” (with its grammatical variations) means any limitations of the exclusive 
right to the use of a trade mark given hy the registration of a person as proprietor 
thereof, including limitations of that right as to mode of use, as to use in relation to 
goods to be sold or otherwise traded in within British India, or as to use in relation to 
goods to be exported to any market outside British India : 

[f) “mark” includes a device, brand, heading, label, ticket, name, signature, word, letter or 
numeral or any combination thereof ; 

(q) “permitted use” means the use of a trade mark by a registered user thereof in relation 
to goods with which he is connected in the course of trade and in respect of which for 
the time being the trade mark remains registered and he is registered as a registered 
user, being use such as to comply with any conditions or restrictions to which his regis» 
tration is subject ; 

(h) “prescribed” means prescribed by rules made, in relation to pioesedings before a High 
Court, by such High Court, and in other eases, by the Central Government ; 

(i) “registered” (with its grammatical variations) means registered under this Act ; 

(j) “registered trade maik” means a trade mark which is actually on the register ; 

(k) “registered user” means a person who is for the time being registered as, such under 
section 41 ; 

(l) “trade mark” means a mark used or proposed to be used in relation to goods for the 

purpose of indicating or so as to indicate a connection in the course of trade between 
the goods and some person having the right, either as proprietor or as registered user, 
10 use the mark whether with or without any indication of the identity of that person 

(m) “transmission” means transmission by operation of law, devolution on the personal 
representative of a deceased person and any other mode of transfer, not being assign- 
ment ; 

(n) “tribunal” means the Eegistrar or, as the case may be, the Court before which the 
proceeding concerned is pending, 

(2) References in this Aci to the use of a mark shall be construed as references to the use of 
& printed or other visual representation of the mark, and references herein to the use of a mark in 
relation to goods shall be construed as references to the use thereof upon, or in any other relation 
wha'tsoever to, such goods. 

Application of other 3. The provisions of this Act shall be in addition to, and not in deroga 

laws not barred. tion of the provisions of any other law’' for the time being in force. 


CHAPTER IL 

Tee Register aed Conditions for Registration. 

4*. (1) For the purposes of this Act there^shall be established ^[at Bombay] a ^[Trade Marks 
The register of trade Registry] and a record called the Register of Trade Marks (in this Act 
marks. referred to as the register) shall be kept thereat wherein shall be entered all 


Section 2 — Note 2 (conid.) 

[5] Name primariJy descriptive of a particular kind 
goods may lose its ordinary meaning and by long 

j&er acquire secondary meaning as to entitle person 
who acquired such trade name to its exclusive use. (Vol 
iO) 1943 Lah 196 (199, 200):ILE (1943) Lab 427 (DB). 

[6] Affixing of a name to goods can be a \alid trade 
mark; it is not necessary for a mark on goods to be a 
trade mark that the goods should be in the market 
with the mark affixed for any definite or considerable 
lime. (Vol 6) 1919 Sind 93 (96) ; 12 Sind h B 129 : 20 
OriLIouc 277 (DB). 

[7] The fact that a peison using a word or mark 
always uses it in conjunction with his own name is not 
conclusive to show that the word or mark cannot be 
olaimed as a trade mark, or that he has waived his 
•rights in it as a trade mark, ('ll) 35 Bom 425(433). 

[8] The mere name o£ maker will ba deemed to be 
t indicative rather of a business, in whosoever hands it 


may be, than of an individual proprietor of it. (’13) 40 
Cal 814 (828). 

[9] As right to a trade mark might be acquired so it 
might be abandoned and no length -of time is required 
to constitute an abandonment (’13) 40 Cal 814 (830) 
5<(Vol 26) 1939 Bang 98 (106):1939 Bang L R IS (DB). 

[10] The question of abandonment is one of inten- 
tion to be inferred from the facts oi each case, (’ll) 
35 Bom 425 (433). 

[11] Trade mark — Acquisition — Bight acquired 
in British territory is a right to industrial property and 
if suspended during war is revived after war by peace 
treaty. (Vol 13) 1926 Bom 200 (207) : 50 Bom 402. 

Section 4 — Note 1 

[1] The guiding principle of determining property 
in trade mark has always been its long and continued 
user establishing reputation of a manufacturer before 
passing of Acl in India. (’40) 188 Ind Cas 462 (463) 



[S d N l—S 5 N 1] 


[THE] TBADB MABSS ACT, 1910 


son 


tegistered trade marks '^[ ^rith the names, addresses and descriptions of -their proprietors, 

notifications of assignments and transmissions, the names, addresses and descriptions of registered 
users, disclaimers, conditions, limitations, and such other matters relating to registered trade marks 
as may be prescribed, but there shall not be entered in the register any notice of any trust express, 
implied or constructive, nor shall any such notice be receivable by the Eegistrar, 

(2) Subject to the superintendence and direction of the Central Government, the register 
shall be kept under the control and management of ^[an officer appointed by the Central Govern^ 
ment], who shall ®[‘' ' '*] be called the Eegistrar of Trade Marks and is in this Act referred to 

as the Eegistrar, 

^[(2A) The Central Government shall appoint two or more Deputy Eegistrars of Trade 
Marks to discharge under the superintendence and direction of the Eegistrar such functions of the 
Eegistrar under this Act as he may from time to time authorise them to discharge; and any 
reference in this Act to the Eegistrar shall include a reference to any Deputy Eegistrar when so 
discharging any such function. 

(2BJ The Central Government may by notification in the official Gazette authorise the 
Eegistrar to delegate any particular functions of the Eegistrar to officers other than the Deputy 
Eegistrars of Trade Marks.] 

(8) The register shall at all convenient times be open to the inspection of the public, subject; 
to- such conditions and restrictions as may be prescribed. 

^[(4) There shall be a seal for the Trade Mafis Registry.] 

[a] Suhshiuted by the Trade Marks (Amendment) Act 1943 (15 [XY] of 1943), S. 2, for “at the Patent 
Office”. [5-6-1943.] [b] Suhstituiedi ihd ^ (27 [XXVII] of 1941), S. 2, foi “Trade Mark Registry”. 

[26-11-1941 ] [c] The words “except those entered in the Bombay Register under Chap. IX” inserted^ 

ibid., were omitted by Act 15 [XV] of 1943, S. 2. [d] Suhsiituted, %'bid,, for ‘*the Controller of Patents 
and Designs”, [e] The words “for the purposes of this Act” were omitted^ibid, [f] Subshtutedf 
1946 (12 [XII] of 1946); S. 2 [18 4'1946] for snb-s. (2A) inserted by Act 15 [XV] of 1943, S. 2, which ran 
'‘(2A) The Central Government may appoint a Deputy Registrar of Trade Marks to discharge under the 
superintendence and direction of the Registrar any function which under this Act, may be discharged by 
bhe Registrar and any reference in Uiis Act to the Registrar shall include a reference to the Deputy Registrar 
when so discharging any such function,” [g] Added by Act 15 [XV] of 1943, S. 2. 

Branch of trade (l) There shall be established at Calcutta for the purpose of facili- 

marks. registry tatirig the registration of trade mark a branch of the Trade Marks Registry, 

(2) There shall be kept at the said branch a copy of the Register and the Refused Textile 
.Marks List, and the said copies shall at all convenient times be open to the inspection of the public 
in the same manner as the originals thereof.] 

[a] Inserted by the Trade Marks (Amendment) Act, 1943 (15 [XV] of 1943), S. 2A. [5-6-1943.] 

Registration to be in respect 6 « (l) A trade mark may be registered oniy in respect of 

of particular goods. particular goods or classes of goods. 


Section 4-— Note 1 (contd,) ‘ 

(Bhopal) ^ (Yol 29) 1942 Bom 241 (244, 245) (DB), 
(Prior use of particular name for film confers no right } 
^ (Vol 25) 1938 Cal 216 (217):I L R (1938) 1 Cal 665 : 
39 Cri L Jour 537. (Registration of declaration of owner- 
ship regarding particular design under Registration Act 
is not equivalent to registration under Trade Marks Act 
— Declaration of ownership represents nothing more 
than opinion and claim of declarant.) ^ (Vol 16) 1929 
Rang 322 (323) ^ (Yol 14) 1927 All 81 (84) : 49 All 
92 (DB). 

[2] Mare registration does not confer on anybody a 
right to use a trade mark. It does not go beyond esta- 
blishing the time a particular trade mark is being used 
since. (’40) ISS Ind Oas 462 (463) (Bhopal). 

[3] Registration Act has nothing to do with registra- 
tion of trade marks. (Yol 14) 1927 All 81 (83) : 49 All 
92 (DB). 

[4] Difference between a suit for infiingement of 
trade mark registered under Act and that of trade , 
mark not so registered is that trade mark registered 
under Act of 1875 in England gives an immediate pro- 
perty in the registered mark, whereas that property has 
got to be acquired by user in a country where there is 
no registration. (Vol 21) 1934 Mad 211 (214) : 57 Mad 
600 (DB). ((Vol 18) 1931 Mad 461 (462) (DB), Eel on.) 


[5] Eights acquired by parlies in England in respect 
of trade marks and names have no effect on rights of 
parties in India. (Vol 13) 1926 Bom 200 (201) J 50 
Bom 402. 

[6] Registration of name oi a film by a film company 
confers no right whatever upon the company. (Vol 29) 
1942 Bom 241 (247). 

[7] By registering its name company gains monopoly 
oi use of that name, even if company is unregistered^ 
Court will restrain registration under Act of a projected 
new company which was intended to carry on the same 
as unregistered company and to bear similar name 
calculated to deceive public. (Vol 29) 194^ Bom 241 
(244) (DB). 

[8] Though there was no Trade Marks Act in India, 
a declaration of description of a trade mark served the 
useful purpose of being some evidence of genuineness 
of mark which was subject-matter of it. (Yol 17) 1930 
Cal 678 (679). 

Section 5 — Note 1 

[1] There can be no property in trade mark in gross 
apart from goods of which it has become the symboL 
(Tl) 35 Bom 425 (433) ^ (Yol 24) 1937 Lab 186 (189) 
(DB)4'(Yol 22) 1935 Bom 101 (109) : 59 Bom 373. 

[2] Trade mark must be applied to goods ofiered ioi 
sale and not to goods which are neither manufactured 
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(2) Any question arismg as to the class within which any goois fall shall be determined bf 
the Eegistrar whose decision in the matter shall be final. 

Distinctiveness requisi- (l) k trade mark shall not be registered anless it contains or o^c 

tion fox registration. slafcg of at least one of the following essential particulars, namely s— 

(a) the name of a company, indi-vidual, or firm, represented in a special or particular 
manner ; 

(b) the signature of the applicant for registration or some predecessor in Ms business ; 

f e) one or more invented words ; 

f d) one or more words having no direct reference to the character or quality of the goods, 
and not being, according to its ordinary signification, a geographical name or surname 
or the name of a sect, caste or tribe in India ; 

(e) any other distinctive mark, provided that a name, signature, or any word, other than 
such as fall within the detoipbions in the above clauses, shall not be registrable except 
upon evidence of its distinctiveness. 

(2) For the purposes of this section, the expression “distinctive*’ means adapted, in relation 
to the goods in respect of which a trade mark is proposed to be registered, to distinguish goods with 
which the proprietor of the trade mark is or may be connected in the course of trade from goods 
in the case of which no such connection subsists, either generally or, where the trade mark is pro^ 
posed to be registered subject to limitations, in jglation to use within the extent of the registration. 

(B) In determining whether a trade mark is adapted to distingulBb as aforesaid, the tribunal 
may have regard to the extent to which— 

(a) the trade mark is inherently so adapted to distinguish, and 

(b) by reason of the use of the trade mark or of any other circumstances, the trade mark 
is in fact so adapted to distinguish : 

Section 5— Note 1 (contd.) 

nor sold at date of suit (Vol 22) 1935 Bom 101 (108) : 

59 Bom 373. 

[3] Eight to use particular trade mack is confined in 
India, unlike England, to the article to which it is affix- 
ed ; but it is open to plaintiil to establish by proper and 
Bufficient evidence, that the particular trade mark has 
3>een so identified and associated with plaintifi’s products 
that the name would suggest itself to a purchaser on 
seeing it or any other product which plaintifi alleges is a 
product allied to or of the same description. (Vol 22) 1935 
Bom 101 (104) : 59 Bom 373 ^ (Vol 24) 1937 Lah 186 
(189) (DB). 

[4] The fact that user of a word or mark always 
uses it in conjunction with his own name is not conclu- 
sive to show that the word or mark cannot be claimed 
i.s trade mark or that the user has waived his rights in 
It as a trade mark, (’ll) 35 Bom 425 (433). 

[6] Trade name— Hotel means business and not pre- 
mises— Lessee building hotel and carrying on business 
under certain name — Lessor getting back site with 
building does not get goodwill i. e., right to use name 
given by lessee. (Vol 18) 1931 Lah 650 (651) 

SECTION 6 — SYNOPSIS 

1. Distinctiveness. 

2. Section 6 (3), Proviso. 

1. Distinctiveness [1] Registrable trade mark 

— Essentials stated. fVoi 20) 1933 Naa 344 (S46) : 30 
Nag L B 45 ; 35 Cri L Jour 373, 

[2] Words merely descriptive of patented product can- 
not be registered as trade mark. Descriptive words may 
have acquired secondary meaning. In order to ascer- 
tein whether words have acquired secondary meaning, 

It should be seen how the manufacturer used them, whe- 
ther as^a trade name or common law trade mark for 
indicating the origin of the goods, or merely dascrip- 
lively. (Vol 25) 1938 P G 143 (146) (PC). 

[3] The mark must be distinctive in the sense of 
being adapted to distinguish goods of proprietor of trade 
mark from those of other persons — Mark commonly 


used in market to denote goods of a particular kind ii 
not distinotive mark j surname is not suitable for trade 
mark. (Vol 25) 1938 Cal 216 (217) : I L R (1938) 1 Cal 
665 : 39 Cri L Jour 537. [Cadbury Brothers* Apylica' 
tiout (1915) I Ch 331, Ed, on,) 

[4] Where a mark or phrase merely describes th® 
quality or o»’lgln of an article as “Custard powder,*® 
“Malted Milk” or “Gripe Water,” it is not capable ot 
distinguishing goods of one from other ; but a mark is 
distinctive where it points to the goods of a particular 
person as “Lifebuoy” soap, “Wincarnis” or “Three 
Nuns” tobacco. (Vol 26) 1939 Bang 343 (344, 345) ; 
1939 Bang L B 488 (FB). 

[5] Trade mark — Registration— Words merely des" 
criptive of patented product cannot be registered as 
trade mark ■— Descriptive words may however have 
acquired secondary meaning indicative of origin — Where 
words in additicn to their being descriptive of goods are 
also the name of product of which those goods are com" 
posed and are also in common use, it is difficult to con- 
ceive that they could acquire a secondary meaning. (Vol 
25) 1938 P G 143 (146, 147) (PC). 

2. Section 6 (3), Proviso. — [1] The proHso to 
S. 6 (3) does not mean that evidence of mere user of an 
old ’trade mark would entitle it to be registered. The 
words “acquired distinctiveness” in the proviso cannot 
be interpreted as though they were equivalent to“aser»” 
(’45) 49 Cal W N 425 (430). 

[2] Section 6 (3) proviso is confined to user, and em- 
powers Registrar to take evidence to find out if the 
mark has acquired distinctiveness so as to entitle it to 
registration and forbids refusal of registration on sole 
ground that -.mark is not distinctiva. (’45) 49 Gal W N 
425 (429, 430) (Registrar of trade mark has discretion 
to refuse registration if it is not adapted to distinguish 
even though mark may have been used from date prior 
to 25-2-37 and his discretion should not be lightly in- 
terfered with.) 

[3] Mark “India” can never acquire distinctiveness 
and proviso to S. 6 does not deprive Registrar of his 
discretion. (’45) 49 Cal W N 425 (429). 
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Provided kha^i in the oase of a trade mark which has been conimuously used (either by the 
applicant for registration or by some predecessor in his business, and either in its original form or 
with additions or alterations not substantially affecting its identity) in relation to the same goods 
m those in relation to which registration is applied for, during a period from a date prior to the 25th 
day of February, 1937, to the date of application lor registration, the Eegistrar shall not refuse regis» 
iration by reason only of the fact that the trade mark is not adapted to distinguish as aforesaid, 
md may accept evidenoa of acquired distinctiveness as entitling the trade mark to registration^ 

Limitation as to colour. 1. (l) k trade mark may be limited tyholly or in pari to one or 

more speciOed colours, and any such limitation shall be taken into consl- 
demtion by any tribunal having to decide on the distinctive character of the trade mark, 

(2) So far as a trade mark is registered without limitation of colour it shall be deemed to be 
registered for all colours. 

^ Prohibition of rogistrj-' 8. No trade mark nor part of a trade mark shall be registered which 
tion of oertain matter. consists ol, Or contains, any scandalous design, or any matter the use of 
which would— 

( a) by reason of its being likely to deceive or to cause eonfusion or otherwise, be disen» 
titled to protection in a Court of justice ; or 

(h) be likely to hurt the religious susceptibilities of any class of His Majesty’s subjects ; or 
(q) be contrary to any law for the time being in force or to morality. 

[0/. 1 & 2 Geo. VI., C. 22— S. 11.] 

9. No word which is the commonly used and accepted name of any single chemical element 
Use o£ names of ohemioal or single chemical compound (as distinguished from a mixture) shall ha 

alementa barred. registered as a trade mark in respect of a chemical substance or prepara* 

tion, and any such registration shall, notwithstanding anything in section 24, he deemed for the 
purposes of section 46 to be an entry made in the register without sufficient cause or an entry 
wrongly remaining on the register, as the circumstances may require : 

Provided that this section shall not apply to a word which is used to denote only a brand or 
make of the element or compound as made by the proprietor or a registered user of the trade mark, 
as distinguished from the element or compound as made by others, and in association with*a suita- 
ble name or description open to the public use. 

10, ( I) Save as provided in sub section ( 2), no trade mark shall be registered in respect of 
Prohibition of registra- any goods or description of goods which is identical with a trade mark 

tion of idenfcical or aimilar belonging to a diferent proprietor and ® [either already on the register ok 
rade mark. already registered in any Indian State to which section 82A for the time 

being applies] in respect of the same goods or description of goods, or which so nearly resembles 
such trade mark as to be likely to deceive or cause confusion. 

(2) In case of honest concurrent use or of other special oircamstances which, in the opinion 
ol the Eegistrar, make it proper so to do he may permit the registration by more than one 
proprietor of trade marks which are identical or nearly resemble each other in respect of the same 
goods or description of goods, subject to such conditions and limitations, if any, as the Registrar 
may think fit to impose. 

(8) Where separate applications are made by different persons to be registered as proprietors 
respectively of trade marks which are identical or nearly resemble each other, in respect of the 
same goods or description of goods, the Registrar may refuse to register any of them until their 
rights have been determined by a competent Court. 

[a] SuhsMuted by the Trade Marks (Amendment) Act, 1946 (12 [XII] of 1946), S. 3, for “already on the 

register.” [18-4-1946.] 

Objects and Reasons. 

This seeliion prohibits the registration of identical or trade marks but will also safeguard the interest of the 
similar^ trade marks under certain conditions. This public, 

restriction will not only protect owners of registered — 0- 


Eegistration of parts (V Where the proprietor of a trade mark claims to be entitled to 

o! trade marks and of the exclusive use of any part thereof separately, he may apply to register 
trade marks as a series, the whole and the part as separate trade marks. 


Section 9 — Note 1 

^ [1] Where article can ba denoted by a proper descrip- 
tive name, but person inventing or discovering it chooses 
to describe the article by a fancy name, and manufac- 
tures and sells the same under that fancy name, no one is 


allowed to appropriate that name, and manufacture and 
sell the article under that fancy name. (Vol 13) 1926 
Cal 837 (840). (“Urea Stibamiue” is not descriptive 
name of article at all and has no chemical meaning, but 
it is a fancy name.) 
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(2) Each sueh separate trade mark shall satisfy all the conditions applying to, and have all 
the incidents of, an independent trade mark. 

(3) Where a person claiming to be the proprietor of several trade marks in respect of the 
same goods or descriiption of goods which, while resembling each other in the material particulars 
thereof, yet differ in respect of — ■ 

( a) statements of the goods in relation to which they are respectively used or proposed 
to be used ; or 

(b) statements of number, price, quality, or names of places ; or 

f c) other matter of a non- distinctive character which does not substantially ah’ect the 
identity of the trade mark ; or 
(cl) colour ,* 

seeks to register those trade marks, they may be registered as a series in one registration. 

Objects and Reasons. 

The registration as a series in one registration of deception or confusion resulting from separate O'wner- 
marks which resemble each other in material respects ship. Such marks are deemed to be associated marks 
is designed to secure that in the event of the assign- and are assignable or transmissible only as a whole and 
ment or transmission of such marks there will be ilo separately — S. 0. R. 

12. (1) Where a trade mark which is registered, or is the subject of an application for 
Associated trade registration, m respect of any goods is identical with another trade mark which 
^arks. is registered, or is the subject of an application for registration, in the name of 

the same proprietor in respect of the same goods or descrii^tion of goods, or so nearly resembles it 
as to be likely to deceive or cause confusion if used by a person other than the proprietor, the 
Eegistrar may at any time require that the trade marks shall be entered on the register as 
associated trade marks. 

(2) Where a trade mark and any part thereof are, in accordance with the provisions of sub- 
section (1) of section 11, registered as separate trade marks in the name of the same proprietor, 
they shall be deemed to be, and shall be registered as, associated trade marks. 

(8) All trade marks registered in accordance with the provisions of sub-section (8) 
section 41 as a series in one registration shall be deemed to be, and shall be registered as, associated 
trade marks. 

(4) On application made in the prescribed manner by the registered proprietor of two or 
more trade marks registered as associated trade marks, the Eegistrar may dissolve the association 
as respects any of them if he is satisfied that there would be no likelihood of deception or confusion 
being caused if that trade mark were used by any other person in relation to any of the goods in 
respect of which it is registered, and may amend the register accordingly. 

Registration subject j r» xii l n i i - 

to disclaimer, It a trade mark contains — 

(a) any part not separately registered as a trade mai^Ji in the name of the proprietor, or 
, for the separate registration of which no application has been made, or 

(bj any matter common to the trade, or otherwise of a non-distinctive character, 
the tribunal, in deciding whether the trade mark shall be entered or shall remain on the register, 
may require, as a condition of its being on the register, that the proprietor shall either disclaim 
' any right to the exclusive use of such part or of all or any portion of sueh matter, as the case may 
be, to the exclusive use of which the tribunal holds him not to be entitled, or make such other 
disclaimer as the tribunal may consider necessary for the purpose of defining the rights of the 
proprietor under the registration : 

Provided that no disclaimer shall affect any rights of the proprietor of a trade mark except 
such as arise out of the registration of the trade mark in. respect of which the disclaimer is made. 

Objects and Reasons. 

The object^ of this section is to prevent the creation oi a monopoly 
in non-distinctive parts of a registered trade mark— 0, E. 


CHAPTEE III. 

Procedure eor, and duration of, EbgisteatiOn. 

1$. (I) Any person claiming to be the proprietor of a trade mark used or proposed to be 
Application for used by him who is desirous of registering it shall apply in writing to the 
Eegistrar in the prescribed manner, and subfeet to the provisions of this Act, the 


Registration. 
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Registrar may refuse the application or may accept it absolutely or subjeci to such amendniGnts, 
niodifications, conditions or limitations, if any, as he may think fit. 

(2) In the case of a refusal or conditional acceptance the Registrar shall, if lequired by the 
applicant, state in writing the grounds of his decision and the materials used by him in arriving 
thereat. 

(8) The tribunal may at any time, whether before or after acceptance, correct any error in or 
in connection with the application, or may permit the applicant to amend his application upon 
such terms as it may think fit.* 

15. (1) When an application for registration of a trade mark b as been accepted, whether 
Opposition to regis- absolutely or subject to conditions or limitations, the Registrar shall, as soon 

as may be after acceptance, cause the application as accepted, together with 
the conditions and limitations, if any, subject to which it has been accepted, to be advertised in the 
prescribed manner : 

Provided that the Registrar may cause an application to be advertised before acceptance if iu 
relates to a trade mark to which clause ( e) of sub-section f 1) of section 6 applies, or in any other 
case where it .appears to him that it is expedient by reason of any exceptional circumstances so to 
do, and where an apx)lieation has been so advertised the Registrar may, if he thinks fit, advertise it 
again when it has been accepted,* but shall not he hound so to do. 

(2) Any person may, within the prescribed time from the date of the advertisement of an 
application, give notice in writing in the prescribed manner to the Registrar of opposition to the 
registration. 

(3) The Registrar shall serve in the prescribed manner a copy of the notice on the applicant, 
and within the prescribed time the applicant shall send to the Registrar, in the prescribed manner, 
a counter-statement of the grounds on which he relies for his application, and, if lie does not do so, 
he shall be deemed to have abandoned his application. 

(4) If the applicant sends such counter-statement, the Registrar shall serve ia the prescribed 
manner a copy thereof on the persons giving notice of opposition, and shall, after hearing the 
parties, if so required, and considering the evidence, decide whether, and subject to what conditions 
or limitations, if any, registration is to be permitted. 

(5) If a person giving notice of opposition or an applicant sending a counter-statement after 
receipt of a copy of such notice, or an appellant against any order of the Registrar under section 14 
or this section, neither resides nor carries on business in British India, the tribunal may require 
him to give security for costs of the proceedings before it, and in default of such security being 
duly given may treat the opposition or application or appeal, as the case may be, as abandoned. 

16. Cl) When an application for registration of a trade m'ark has been accepted and either 

Registration. Ras not been opposed and the time for notice of opposition has expired, or 

having been opposed, has been decided in favour of the applicant, the Registrar shall, unless the 
application has been accepted in error, or unless the Central G-overnment otherwise directs, register 
the said trade mark, and the trade mark, when registered, shall be registered, as of the date of the 
making of Ihe said application, and that date shall, subject to any directions made under section 83 
applicable to such trade mark, be deemed for the purposes of this Act to be the date of registration. 

( 2) On the registration of a trade mark the Registrar shall issue to the applicant a certificate 
in the prescribed form of the registration thereof sealed with the seal of the ^ [Trade Marks 
Registry] . 

(8) Where registration of a trade mark is not completed within twelve months from the date 
of the application by reason of default on the part of the applicant, the Registrar may, after giving 
notice to the applicant in the prescribed manner, treat the application as abandoned unless" it is 
completed within the time specified in that behalf in the notice. 

[a] Substituted by the Trade Marks (Amendment) Act, 1943 (XV [15] of 1943), S. 3, for ^'Patent Office*’, 
[5-6-1943.] 

17. (l) Save as provided in sub-seotion (2), nothing in this Act shall authorise the registra- 
Jointly owned trade tion of two or more persons who use a trade mark independently, or 

propose so to use it, as joint proprietors thereof. 

(2) Where the relations between two or more persons interested in a trade mark are such 
that no one of them is entitled as between himself and the other or others of them to use it except — 

fa) on behalf of both or all of them, or 

(h) in relation to an article with which both or all of them are connected in the course oi 
trade, 
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those persons may be registered as joint proprietors of the trade mark, and tliis.Aot shall have 
effect in relation to any rights to the use of the trade mark vested in those persons as if those 
rights had been vested in a single person. 

18. (1) The registration of a trade mark shall be for a period of seven years, but may 
Duration and renewai of be renewed from time to time in accordance with the provisions of this 
registration. section, 

(2) The Registrar shall, on application made by the registered proprietor of a trade mark in 
the prescribed manner and within the prescribed period, renew the registration of the trade mark 
lor a period of fifteen years from the date of expiration of the original registration or of the last 
renewal of registration, as the case may be (which date is in this section referred to as *'the expira- 
tion of the last registration/*) 

(3) At the prescribed time before the expiration of the last registration of a trade mark, the 
Registrar shall send notice in the prescribed manner to the registered proprietor of the date of 
expiration and the conditions as to payment of fees and otherwise upon which a renewal of 
registration may be obtained, and if at the expiration of the time prescribed in that behalf those 
conditions have not been duly complied with the Registrar may remove the trade mark from the 
register, subject to such conditions (if any) as to its restoration to the register as may be prescribed, 

19. Where a trade mark has been removed from the register ^[under this Act, or from the 
Effect of removal from register of trade marks in any Indian State to which section 82A for the 
register for failure to pay time being applies,] for failure to pay the fee for renewal, it shall never™ 
fee for renewal. theless, for the purpose of any application for the registration of another 

trademark during one year next after the date of the removal, be deemed to be a trade mark 
already on the register, unless the tribunal is satisfied either — 

(a) that there has been no bona fide trade use of the trade mark which has been 
removed during the two years immediately preceding its removal ; or 

(b) that no deception or confusion would be likely to arise from the use of the trade 
mark which is the subject of the application for registration by reason of any previ- 
ous use of the trade mark 'which has been removed. 

[a] InserUd by the Trade Marks (Amendment) Act, 1946 (12 [SLI] of 1946), S« 4. [18-4*1946.] 


CHAPTER IV. 

Effect of Eegisteation. 

20. (I) No person shall be entitled to institute any proceeding to prevent, or to recover 
• No action for infrings- damages for, the infringement of an uuregistered trade mark unless such 
ment o! unregistered trade trade mark has been coniinuously in use since before the 25th day of 
February 1937, by such person or by a predecessor in title of his and un« 
less an application for its registration, made within five years from the commencement of this Act, 
*has been refused ; and the Registrar shall, on application in the prescribed manner, grant a certi- 
ficate that such application has been refused, 

(2) Nothing in this Act shall be deemed to affect rights of action against any person for 
passing off goods as the goods of another person or the remedies in respect thereof. 


SECTION 20— SYNOPSIS 

1. Para 1. 

2. Para 2.-»Passing off action. 

3, Remedies. 

I. Para. 1. — [1] In Burma there is no statutory 
provision lor registration of trade marks and no action 
can be brought for infriogement of trade mark, but 
Oourts entertain passing off suits. (Voi 2S) 1939 Rang 
343 (344) : 1939 Rang L R 488 (F B), 

[2] In India before the passing qi this Act, only right 
of action a trader or manufaotarer had was common 
law right of action entitliog him to an injunction 
restraining use of trade mark belonging to him if such 
use was calculated to pass off the defendant’s goods 
as goods ol plaintiff, (Vol 13) 1926 Bom 200 (202) ; 
60 Bom 402. 

[3] In the absence ol a Trade Marks Act in Bhopal 
State, Courts have jurisdiction to protect a trade mark 
and stop its Infringement under existing law; Courts 


in British India have fully recognised this principle. 
(’40) 188 Ind Cas 462 (464) (Bhopal). ( (Vol 13) 1926 
Bom 200 ; 60 Bom 402 ; (Vol 14) 1927 Ail 81 : 49 All 
92 (D B) and (Vol 17) 1,930 Cal 678, Bel on,) 

[4] Difference between rights arising out of infringe- 
ment of registered and unregistered trade marks point- 
ed out. (Vol 21) 1934 Mad 211 (214): 57 Mad 600 (DB). 

[6] Person believing in good faith that he Is free to 
use a certain trade mark but unwilling to run the risk 
may have the pretended right of any other person 
examined in a Court of law in order to ascertain his 
own position. (Voi 20) 1933 All 495 (497) : 65 All 702 
(DB). 

[6] Declaration of right to use a trade mark cannot 
ha granted unless the person seeking it proves that the 
right to the use of the trade mark is the “ exclusive 
right o! property ” which he has acquired to the ex- 
elusion of every one else. (Vol 20) 1933 All 495 (496) •, 
56 AU 702 (D B). 
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Section 20 — Note 1 (contd.) 

[7] A filing a complaint against B for infringement 
ol his trade mark— B filing a suit subsequently for 
declaration of his right to use the trade mark — Suit 
not maintainable— Even if maintainable, Court would 
not grant relief. (Vol 15) 1928 Rang 256 (268): 6 Rang 
291. 

2 Para 2.- Passing off action. — fl] The gist of 
a passing ofi action is deceit, for passing ofi is one of 
the ways by which the purchaser may be deceived into 
thinking that the goods of one trader are the goods of 
another. (Vol 22) 1936 Bom 101 (110): 59 Bom 373. 

[2] Condition precedent to action for infringement is 
registration. But in a ‘ passing ofi ’ action, it is not a 
question of title, but false representation. (Vol 21) 1934 
Rang 297 i299): 12 Rang 534 IdVol 30) 1943 Lab 196 
(206): I L R (1943) Lah 427 (DB) (Evidence of actual 
deception — Absence of is a material consideration 
though not conclusive.) »£'(Vol 29) 1942 Bom 241 (247) 
(DB). (Foundation of action is deception or possibility 
of deception but it is not action of deceit; difierenee 
in nature, essentials, and burden of proof in action of 
deceit and passing ofi action stated and explained). 
^^(Vol 27) 1940 Mad 146 (145), 

[3] Fundamental rule is that one man has no right 
to put ofi his goods for sale as goods of a rival trader, 
and he cannot be allowed to use names, marks, letters 
or other indicia by which he may induce purchasers 
to believe that goods which he is selling are the manu- 
facture of another person. (’96) 1896 App Cas 199 
(209), Frank Beddaway and Frank Reddaway Go., 
Ltd. V, George Benham d: George Benham Go, ^^(Vol 
17) 1930 Lah 999 (1002); 12 Lah 224 (D B). 

[4] Passing ofi suit is in essence a suit in defence 
of plaintifi’s right of property in particular name, 
make or get*up he claims and in the good-will he 
attributes thereto (’35) 157 Ind Gas 902 (906) (Rang.) 

[5J In a “ passing ofi ” action, fraud is not a neces- 
sary element of the right of action. (Vol 15) 1928 Mad 
759 (759) (Vol 23) 1936 Bom 418 (419): I L R 
(1937) Bom 85. (In a passing ofi action, likelihood of 
public being deceived is sufficient. The presumption 
that man intends the natural and ordinary conse- 
quences of his act is applicable to passing ofi action). 

[6] Plaintifi must establish that he has acquired for 
himself or his goods a sufficient reputation under the 
mark or name by which in consequence of use of that 
mark, his goods have come to be known to entitle him 
to treat it as his own and to be protected. (’35) 157 
Ind Cas 902 (906) (Rang ) S«(Vol 31) 1944 Pat 64 (65 
and 66); 22 Pat 702 (D B) •i'lVol 29) 1942 Bom 241 
(248) (D B) ^ (Vol 25) 1938 Cal 594 (597). (Copyright 
— Passing ofi — Title and get-up must be shown to be 
such that public recognise it as that of a particular 
person.) 

[See also (Vol 21) 1934 Bang 297 (299) : 12 Rang. 
534. (In a passing ofi action, the question whether the 
person has acquired right of property in mark is im- 
material. He has to prove that the rival trader ‘passes 
ofi’ his goods for his own )] 

[But see (Vol 25) 1938 Mad 1 (2) ; I L B(1938) Mad 
466 (D B). (In a passing ofi action, relief can be granted 
only on ground of the rival doing something calculated 
to deceive: Essentials to be shown in such action stated.)] 

[7] Rival manufacturer manufacturing goods similar 
in appearance as patented goods, (the patent of which 
has expired) and adopting to them descriptive name by 
which patented goods had been known, is not guilty of 
passing ofi. (Vol 25) 1938 P C 143 (152) (P C). 

[8] Where a particular mark is associated with the 
importer and not with the supplier, the importer is 
entitled to institute an action for ‘^passing ofi”. (Vol 21) 
1934 Bang 297 (300) : 12 Rang 534. 


[9] Court has to consider not merely similarity of 
name but similarity in make up and subject-matter ana 
other surrounding circumstances. (Vol 29) 1942 Bom 
241 (246) (DB). 

[10] Passing ofi action — Name of film — Whether 
use by defendant of name used by plaintifi is calculated 
to deceive is a question of fact. (Vol 29) 1942 Bom 241 
(246) (DB). 

[llj Passing ofi action— Matters to be considered by 
Court — Court entitled to inquire not only whether such 
deception ds likely to arise from initiative of purchasers 
themselves but also whether temptation is likely to be 
offered to unscrupulous traders — Principle underlying 
protection given by Court stated. (’35) 157 Ind Cas 
902 (909) (Rang) 

3. Remedies. — [1] A trader having acquired in any 
language the exclusive right to the use of certain par- 
ticular marks not merely as descriptive of but as dis- 
tinctive of the goods, has the right to restrain another 
trader from copying those words for a similar class of 
goods in any other language in India. (Vol 28) 1941 
Bom 3 (7). 

[2] Where B encased a medicine in such a way 
that it could be readily passed off so as to deceive the 
ordinary village customer into the belief that it is ^’s, 
A is entitled to an injunction restraining B from selling 
it in that way. (Vol 9) 1922 All 178 (180) *. 44 All 608 
(DB). 

[3] Trade name— Passing ofi — Rights in respeofc of 
name of business are different from those of trade mark. 
Name common to trade likely to deceive public — Injunc- 
tion should be granted restraining defendant from using 
name likely to deceive public. (Vol 22) 1935 Cal 109 
(113) : 61 Cal 671. 

[4] Plaintiff in a passing ofi action can make his 
choice of either an account and payment to him of the 
profits which the defendant has wrongfully gained or 
an enquiry as to, and payment of, damages occasioned 
to him. (Vol 28) 1941 Bom 3 (10) © (Vol 28) 1941 Lah 
293 (296) (DB). (But in the latter case, the ordinary 
rule is to ascertain the actual losses). 

[5] Where in a passing off action a plea of acquies- 
cence or abandonmenc succeeds, especially where the 
rival trader has taken the trade mark of another in 
ignorance and has used it in the mistaken belief, but 
sincerely entertained, that he is acting within law, it 
will be wrong to deprive him of his costs. (Vol 28) 1941 
Mad 31 (36) : I L R (1941) Mad 300 (DB). 

[6] If there is ynma facie case of deliberate intent 
to pass ofi, interlocutory injunction should be granted, 
even though on critical examination of the two goods 
side by side, purchasar is not likely to be deceived. 
(Vol 21) 1934 Mad 226 (226) (DB). 

[7] Where there is no evidence that B’s goods were 
sold to 'persons desiring to purchase A's goods or that 
illiterate persons were misled by B’s design into think- 
ing that they were buying A's goods, A is not entitled 
to interlocutory injunction, (Vol 25) 1938 Cal 458(458), 

[8] Similarity in the sound between the words 
‘Ideal’ and ‘cordial’ and similarity of labels are suffi- 
cient grounds for granting interim injunction, for they 
may be intended for the purpose of getting the cus- 
tomers to mistake one brand for the other. (Vol 26) 
1939 Cal 466 (467). 

[9] In a suit by A for injunction prohibiting use of 
firm name by another person, A should prove (1) that 
the names of the firms are alike or equivalent and (2) 
that his firm has acquired a secondary meaning, i. e., 
that the word when applied to goods means that the 
goods are the goods of A and of no one else. (Vol 18) 1931 
P G 15 (17). (P C) ^ (Vol 29) 1942 Bom 241 (248) (DB) 
© (Vol 27) 1940 Lah 39 (40) (Trade name — Trade 
name of particular individual or fiim gaining reputa- 

1005 & 1006 A. M. 
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21. ^[( 1 )] Subjeci} to the provisions of sections 22, 25 and 26, the registration of a person in 
Bight conferred by the register as proprietor of a trade mark in respect of any goods shall "‘'3 
registration. give to that person the exclusive right to the use of the trade mark in relation 

to those goods and, without prejudice to the generality of the foregoing provision, that right shall 
be deemed to be infringed by any person who, not being the proprietor of the trade mark or a 
registered user thereof using by way of the permitted use, uses a mark identical with it or so 
nearly resembling it as to be likely to deceive or cause confusi6n, in the course of trade, in rela- 
tion to any goods in respect of which it is registered, and in such manner as to render the use of 
the mark likely to be taken either — 

fa j as being use as a trade mark ; or 

(h) to import a reference to some person having the right either as a proprietor or as 
registered user to use the trade mark or to goods with which such a person as 
aforesaid is connected in the course of trade. 

^[( 2 ) A person registered in any Indian State to which section 82 A for the time being ap» 
plies, as proprietor of a trade mark shall have the same rights in respect thereof as are conferred 
by this section on a person registered under this Act as proprietor of a trade mark ] 

[a] Inserted by the Trade Marks (Amendment) Act, 1946 (12 [XII] of 1946), S. 5 [18-'4“1946]. [b] The words 
“ii valid” were omitted^ ibid* 


Section 20 — Note 3 (contd.) 

tion and publicity in connection witli particular class 
of goods. Second person entering trade under a name 
similar or some name causing confusion and irreparable 
harm — Court can restrain ihim * from . trading under 
such name by injunction) (Vol 26) 1939 Mad 555 
(560). (It must also be shown that there is a reasonable 
probability that the use of the name would result in 
defendant appropriating material advantage of plaintlfi’s 
business) ^ (Vol 23) 1936 Mad 8 (10) ^ (’97) 24 Cal 364 
(379). (There must be a reasonable probability of pur- 
chasers being deceived, not merely a possibility of de- 
ception). 

[10] Suit for injunction — Before Court can grant 
injunction a very high standard of affirmative proof is 
required to establish plaintiff’s case or that similarity 
of names is of itself sufficient. (Vol 26) 1939 Mad 555 
(656). 

[11] A importing matches with certain star labels 
and claiming exclusive use of star or stars — B import- 
ing matches also with star labels but with a different 
number — B restrained from using A’s labels — A not 
entitled to restrain all from using la design of any 
number of stars. (Vol 15) 1928 Rang 210 (215) : 6 
Bang 221 (DB). 

[12] In a suit for injunction on the ground • of simi- 
larity in names, the question is to see whether ordinary 
public will mistake one name for another. Fraudulent 
intention need not be proved. It is enough to prove 
injury to the rights. (Vol 10) 1923 Bom 119 (120). 

[13] Trade name — Injunction — Company — Joint 
stock Company —Similarity of names — ‘‘Oriental Gov- 
ernment Security Life Assurance Company” — ‘‘Oriental 
Assurance Company” — Latter Company held not en- 
titled to be called “oriental” because doing business in 
the orient, without regard to others’ rights. (’13) 40 Cal 
570 (679, 580). 

[14] Trader’s name acquiring secondary significance 
in locality — Another trader of similar name using his 
name in combination with other words and not repre- 
senting truth taken as a whole and doing other things 
intending deliberately to pass his goods as those of 
former — Injunction should be granted. (Vol 27} 1940 
Mad 145 (146, 147, 148). 

[16] Other person’s goods likely to be palmed off as 
that of A— Injunction should be granted — Mere differ- 
ence in emblem, if get up is the same, would make no 
difference. (Vol 16) 1329 B 0 11 (12) : 56 Ind App 1 : 
a All 182 (P 0). 


[16] General get*up so similar as to enables dealer to 
pass off B's flour as A*s and mislead ordinary custo- 
mers — A is entitled to injunction. (Vol 24) 1937 Cal 
528 (531). 

[17] The fact that in a particular place by its uni- 
versal use the trade-name had acquired a secondary 
meaning will not entitle the owner to have an injunc- 
tion in every part of the country, (Vol 19) 1982 Mad 
705 (708) : 55 Mad 966 (DB). 

[18] Passing off action — Buie as to damages — 
Damages should be awarded on difference between usual 
goods earnings and actual earnings with a lurbp sum 
for expected profit by increase of business. (Vol 22) 1935 
Cal 109 (115) : 61 Cal 571. 

SECTION 21 — SYNOPSIS 

1. Exclusive right to use trade-mark — Cases before 
the Act. 

2. Infringement of trade mark. 

3. Action for infringement. 

4. Similarity and deception — Criterion and Rules^ 

5. Function of Court. 

6. Injunction and damages. 

7. Onus of proof. 

8. Acquiescence and delay, 

9. Criminal remedy. 

1 . Exclusive right to use trade-mark — Cases- 
before the Act. — [1] A registered trade-mark as such 
is not protected and the owner has to prove by evidence 
that he has acquired a right thereto in the sense that 
the trade-mark or the trade name is associated in the 
mind of the public with his goods. (Vol 21) 1934 Cal 600> 
(601). 

[2] To show that a particular trade-mark has a 
reputation in market is not sufficient to establish right 
of exclusive user of the mark. There must be such an 
association between the mark and firm’s name as to 
indicate in the understanding of public that goods bear- 
ing that mark come from that particular firm. (’10) 33- 
Mad 402 (404) (DB) (Vol 19) 1932 Sind 84 (85) : 26 
Sind L B 51, (Trade-mark^in respect of words “Gaoo” 
(cow) can be claimed if Court is satisfied that goods are 
identified with that device.) © (Vol 17) 1980 Lah 999 
(1003) : 12 Lah 224 (DB). (Common words may on 
their association with particular goods, acquire secon- 
dary meaning and right to their exclusive user establi- 
shed). 

[3] Number stamped on one trader’s goods becom- 
ing symbol of goods of plaintiff’s manufacture — G-ood& 
even of a different and inferior class may benefit from 
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goodwill and reputation of plaintiff. (Vol 26) 1939 
Bom 118 (120) (DB). 

[4] Fraudulent user cannot give riglit in trade- 
mark Persona imitating trade-mark of others and 

causing his goods to be passed off as those of others 
cannot prevent another person equally guilty like hina- 
self from so doing, even if he was first in market with 
imitation. (Vol 25) 1938 Sind 38 (41, 42). 

[5] Where goods have acquired by a particular fancy 
description, combination or device, a reputation in the 
market, it is immaterial that the customers do not 
know who the maker is. (Vol 3) 1916 Bom 183 (187) *. 

41 Bom 49 (DB) (Vol 25) 1938 » Mad 1 (3) : I L E 
(1938) Mad 466 (DB). (It is immaterial whether goods 
are made for him in his country or abroad. Supplier’s 
acquiring reputation in other country does not affect 
such merchant), 

[6] A trade-mark or name may become 2]iibZ4ci juris 
but Court will require very strong evidence to show 
conclusively that the mark had become so public that 
nobody could be deceived and induced from the use of 
it to believe that he was buying the goods of the origi- 
nal trader. (Vol 13) 1926 Bom 200 (202, 203) : 50 Bom 
402. 

2. Infringement of trade-mark.— [1] If goods of 
a manufacturer, from the mark or device he has used, 
have become known in the market by a particular 
name the adoption by a rival trader of any mark which 
will cause his goods to bear the same name in the 
market may be as much au invasion of right of that 
rival as the actual copy of his device. (Vol 14) 1927 
All 81 (88) : 49 All 92 (DB) ^ (Vol 16) 1929 Kang 322 
(325) ^ (Vol 15) 1928 Bom 227 (229) : 52 Bom 228 
(DB). (The use of such a trade- mark may be restricted 
by injunction although no purchaser has actually been * 
misled) >3& (Vol 4) 1917 Low Bur 149 (150, 151) : 9 Low 
Bur Rule 31 : 17 Cr L Jour 488. (In such cases the 
dissimilarity of the rival marks cannot be relied upon 
as a complete defence.) (’85) 6 Mad 108 (111). (No 
trader importing goods can lawfully adopt trade-mark 
calculated to cause his goods to bear in the market the 
same name as those of a rival trader.) ^ (’35) 157 I C 
902 (905) (Rang) (Do.). 

[2] Where the number stamped on trader’s dhoties 
has acquired reputation as goods of his manufacture, 
another trader cannot stamp the number on his 
dhoties although differing in quality and size. (Vol 26) 
1939 Bom 118 (120) (DB)'F(Vol 3) 1916 Bom 183 (187): 
41 Bom 49 (DB). (The adoption .of a different drawing 
or picture by the infringer along with the number 
makes no difference). 

[3] Where article can he denoted fay a proper des- 
criptive name, but the inventor or discoverer chooses to 
describe it by a fancy name, no one is allowed to appro- 
priate that name and *sell the article under that fancy 
name. (Vol 13) 1926 Cal 837 (840). 

[4] Trade-mark applied to his shirts by a shirt 
maker may constitute an infringement of a trade- mark 
applied by another trader to his twill. (Vol 4) 1917 Low 
Bur 149 (151) : 9 Low Bur Rul 31 : 17 Cr L Jour 
842. 

[5] Trade-mark can he infringed by means of adver- 
tisement. (Vol 2) 1915 All 262 (262) : 37 All 446 (DB). 

[6] Even though the device may not be actually 
copied, still it is infringement, ]f name adopted is such 
as to be capable of being passed off as the goods of the 
rival. (Vol 14) 1927 Rang 49 (52) : 4 Rang 381. 

[7] It is not infringement where a trader competes 
with manufacturer in selling same goods even in a place 
where hitherto manufacturer or his agent has been the 
sole Importer, unless the trader has covenanted not to 


sen tnem m me particular piaoe. \yoi ill ie24 P C 187 
(191) : 51 I A 269 : 61 Cal 892 (P C). 

3. Action for infiingement. — [1] Plaintiff must 
prove property in trade mark either as originator of it 
or as purchaser or by showing that even though he has 
copied it from another that other has abaodoned it and 
that he has independently built up a trade and reputa- 
tion op the merits of his goods. (Vol 27) 1940 Sind 
(83, 84) : ILE (1940) Ear 380 (DB). 

[2] Plaintiff has to prove that bis goods are known 

to public by some distinct name, mark, badge and that 
defendant’s use or imitation is likely to mislead nnbiip 
(Vol 22) 1935 Bom 101 (104, 106) : 59 Bom 373 ^ (Vol 
19) 1932 Rang 114 (115) : 10 Rang 133 (D B) ^ (Vol 
19) 1932 Mad 705 (707); 55 Mad 966 (DB). {The mere 
fact that A's goods of that name bad acquired a consi- 
derable reputation is not enough). ^ 

[3] A suing for infringement need not in all cases 

affirmatively establish that be has not copied his trafU 
mark (Vol 26) 1939 Rang 98 (106) : 1939 Ran? L R 
18 (DB). ^ ^ 

[4] In an action for infringement of trade mark 

which is in substance a qma timet action, m the ab- 
sence of evidence of actual confusion, a stron^^ ease 
must be made to justify a conclusion that confusion 
will result by the act sought to be restrained f ¥ 01^11 
1934 P C 167 (170) (PC) ^ (Vol 24) 1937 Nag 158 fl59 
160) : ILR (1939) Nag 569. ° ^ » 

[5] The questions for determination in a ease of al- 
leged infringement are (1) whether the rival has pirated 
the dominant device of the trader and (2) whether the 
rival’s conduct is such as to deceive ultimate Dureh 9 ^<PTfl 
(Vol 3) 1916 Bom 183 (187) : 41 Bom 49 (DB). 

[6] It is sufficient to justify the grant of relief if 
Court is satisfied that defendant is putting into the 
hands of middlemen a means whereby ultimate pur- 
chasers are likely to be defrauded. (Vol 3) 1916 Bom 
183 (187) : 41 Bom 49 (DB) S* (Vol 26) 1939 Bom 118 
(120) (DB). 

[7] In considering whether similarity in sound of 
name used by defendant with that of name used by 
plaintiff constitutes infringement of plaintiff’s trade 
mark, it is not possibility of confusion but that the 
resemblance is such that there is a reasonable probabi- 
lity of deception is to be considered; evidence of appre- 
hended confusion is of no use. (Vol 30) 1948 Lah 196 
(202) : ILR (1943) Lab 427 (DB). 

[8] The question does not turn on honesty of defen- 

dant, if use of plaintiff’s name by defendant is calcu- 
lated to deceive ; plaintiff is entitled to protection. (Vol 
21) 1934 Cal 600 (602), ^ 

[9] Item 29 of Schedules to Rules framed under the 
Act includes, besides edible oils and fats various other 
articles of food and therefore, the inclusion of edible 
oils, whether liquid or hydrogenated in item 29 is not a 
safe guide for regarding them as of the same descrip- 
tion for purposes of infringement of trade marks. (Vol 
30) 1943 Lah 196 (202) : ILR (1943) Lah 427 (DB). 

_ [10] That labels or containers of rival trade are very 
different from those of trade mark owner is no answer 
to claim of trade mark owner; difference in get up 
forms only an element in considering question of pro- 
bability of deception (Vol 27) 1940 P 0 86 (88) : I L R 
(1940) Ear (PC) 171 : ILR (1940) All 446 : 67 Ind Apn 
212 (PC). 

[11] Mere damage is insufficient to support an ac- 
tion; damage must be attributable to the passing off of 
other goods as plaintiff’s goods. (Vol 25) 1938 Sind 38 
(43). 

[12) When the only question to decide is whether 
the mark used by JB infringes A's registered mark, the 
questions as to whether JB had acquired the goodwill 0 ! 
any business, and whether he was properly oa the re- 
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gister oi a marls, slightly diflerent from the mark in 
actual use are irrelevant. (Yol 29) 1942 PC 40 (41) (PC). 

[13] Rival traders, who have brought goods into the 
market with the same mark are not entitled to set up a 
defence that in some quarter of the globe some other 
trader had been using the mark for a period longer 
than the infringed trader. (Vol 11) 1924 Rang 333 (335, 
336) : 2 Bang 275. 

[14] There is no distinction between a ease in which 
the name, of the use of which the complaint is made, 
is the name of the person carrying on the business and 
a case in which it is not. (Vol 18) 1931 Mad 461 (464) 
(DB). 

[15] Where the labels used by B are distinct from 
and incapable of being mistaken for or confused with 
the labels of A, A will, in an action for infringement of 
trade marks, succeed only when he establishes by evi- 
dence that his goods are known by some name or des- 
cription of such a nature that the use of H’s labels will 
mislead people into thinking that the goods are A^s. 
(Yol 18) 1931 P C 272 (27.6) (PC). 

[16] A having reputation for bis goods through 
certain trade mark can restrain B from using it not 
only for the same goods as A’s, but also to cognate 
classes of goods. Similarity of marks, commercial con- 
nection between A's and B*s goods and surrounding 
circumstances must be taken into consideration. In- 
ference from above should not be speculative but must 
be probable. (Vol 22) 1935 All 7 (24, 25) : 57 All 510 
(DB). 

4. Similarity and deception — Criterion and 
Rules.— [1] True test to see whether two goods are of 
same species is whether the two sets of goods are so 
commonly dealt in by same trader that his customers 
knowing his mark in connection with one set and 
seeing it upon the other would be likely to suppose that 
it was used upon them also to indicate that they were 
his goods. (Yol 24) 1937 Lab 186 (192) (DR). 

[2] Actual physical resemblance not sole considera- 
tion : (Yol 16) 1929 Rang 322 (324) © (Vol 18) 1931 Rang 
213 (215) (DB). (Absolute identity of article imitated is 
not necessary. Unwary purchasers should be misled). 

[3] No general rule can be laid down as to what is 
or is not a mere colourable imitation— Standards differ 
and education is one of the factors — Resemblance de- 
ceiving an ordinary purchaser is to be ascertained. 
(Yol 14) 1927 All 81 (84, 85) : 49 All 92 (DB). 

[4] The question for decision as to whether an alleged 
colourable imitation has or has not deceived anybody is 
to be decided withireference to ultimate purchaser and 
not evidence of experts. (Yol 25) 1938 Sind 38 (44) (DB). 

[5] It is a question of fact in every case whether 
defendant’s mark is or is not a colourable imitation of 
plaintiff’s mark ; surrounding circumstances of each 
caS 3 will have to be considered it is necessary to com- 
pare two marks as a whole and come to a decision. 
(Yol 25) 1938 Sind 38 (43) (DB) (Vol 27) 1940 P C 86 
(87, 88) : 67 Ind App 212 : 1 L R (1940) Kar (P C) 171: 
I L R (1940) All 446 (PC). (Manufacturer of smoking 
tobacco selling his goods under certain trade mark— 
Manufacturer of ohewiug tobacco using similar mark 
whether is likely to deceive public that they are pur- 
chasing chewingtobacco manufactured by former is a 
question of fact.) 

[6] In deciding whether one get up is similar to 
another or is calculated to deceive purchasers into believ- 
ing that they are purchasing that article of the other, 
one must remember the class of persons who are, pur- 
chasers of the article in question. (Yol 13) 1926 Cal 
837 (841) © (Vol 17) 1930 Cal 678 (680). 


[7] Test of comparison side by side is not, sound. 
(Yol 31) 1944 Pat 64 (66) : 22 Pat 702 (DB) © (Yol 27) 
1940 P 0 86 (88) : I L R (1940) Kar (P C) 171 ; 67 
Ind App 212 : I L R (1940) All 446 (P C). 

[8] Whether B's goods are imitations of A*s goods 
should be decided from the points of similarity and not 
from the points of difference between the two. (Yol 9) 
1922 All 178 (180) : 44 All 608 (DB). 

[9] Slight similarity is of no consequence — Label 
alleged to have infringed plaintiff’s trade mark has to 
be taken as a whole (Vol 30) 1943 Lah 196 (200) : ILR 
(1943) Lab. 427{DB)©(Vol 4) 1917 Low Bur 174 (176) : 

8 Low Bur Rul 561 (DB). 

[10] Fraud is presumed where the similarity is I close 
and remains unexplained ; an intenticn to deceive may 
be inferred from circumstances of case and though no 
actual deception is proved. (Vol 25) 1938 Sind 38 (43) 
(DB). 

[11] The persons who have to be considered In this 
connection are the persons, sometimes called the un- 
wary or the ignorant ultimate buyers, who belong to 
lower classes of people and nearly all of whom are illi- 
terate. Where both parties deal in the same manu- 
facture, mere fact that dealers in those manu- 
faetures-are not deceived does not conclude ease. (Vol 17) 
1930 Cal 678 (680) © (Vol 30) 1943 Lab 196 (202) : 
I L E (1943) Lab 427 (DB) © (Yol 28) 1941 Lab 262 
(264) (DB) © (Yol 22) 1935 All 7 (25) : 57 All 510 © 
(The standard is neither that of person who is devoid of 
all sense of discrimination nor of persons who are very 
careful observers of things around them.) © (Yol 24) 
1937 Nag 158 (159) : I L R (1939) Nag. 669 © (Vol 17) 
1930 Cal 274 (275) : 57 Cal 1153 : 31 Or L Jour 1227© 
(Yol 10) 1923 Bom. 119(120 124). (Question is notwhe- 

’ ther intelligent section of public is likely to be deceived 
but whether public at large is likely to be deceived.) © 
(Yol 4) 1917 Low Bur 174 (175, 176) ; 8 Low Bur Rul 
561 (DB). (Whether there is a reasonable probabili by 
of deception). 

[12] Actual deception of purchaser is not required. 
The mark of the rival trader should have such resembl- 
ance as to be calculated to mislead uncautious purchaser 
(Yoi 18) 1931 Mad 461 (463) (DB) © (Yol 28) 1941 
Bom 3 (9) (Especially when another sold his goods not 
openly in shops but in a hole and corner manner.) © 
(Yol 22) 1935 Bom 101 (104) : 59 Bom 373 (Thera 
must be reasonable probability and not mere possibility 
of deception) © (Yol 21) 1934 Mad 211 (216) : 57 Mad 
600 (DB) © (Vol 13) 1926 Cal 837 (841). (If Court is 
otherwise satisfied of probability of deeeption.)©(Vol 26) 
1939 Bom 118 (120) : 55 Bom 525 (DB) © (Vol 3) 1916 
Bom 183 (187) : 41 Bom. 49 (DB)©(Vol 26) 1938 Rang. 
99 (102). 

[13] Test for determination is dishonest purpose. 
Whether the get-up of a particular article is calculated 
to deceive depends upon the circumstances prevailing in 
respect of the article in question. (Vol 17) 1930 Rang 
326 (328, 329) (DB). 

[14] As mark consisting of nine serpents arranged 
in circular design in his sheetings B’s mark consisting 
of nine mongooses arranged in similar circular design 
— A acquiring reputation and starting his business 
earlier than B — B’s design held colourable imitation 
of As mark. (Yol 26) 1939 Rang 98 (108) : 1939 Rang 
L B 18 (DB), 

5 Function of Court.— [1] Court will not strain 
its « jurisdiction to protect fools and idiots and it will 
not require such minuteness of imitation as to deceive 
persona of unusual sagacity and information* (Yol 4) 
1917 Low Bur 174 (176) ; 8 Low Bur Rul 561 (DB), 
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[2] In case of infiringement it is the function of the 
Judge to say whether two designs are similar and not 
for a witnt^Bs to express an opinion on the point. 
(Yol 14) 1927 All 81 (86) ; 49 All 92 (DB). 

[3] Trade-mark —Court can acf on its own comparison 
of exhibits before it. (Yol 21) 1934 Mad 211 (213) ; 57 
Mad 600 (DB). 

[4] Court must exercise judgment from impressions 
obtained by looking at the two products. (Yol 25) 1938 
Eang 99 (102). 

[5] It is for the Court to decide whether there is a 
possibility of deception. (Yol 28) 1941 Lab 262 (264) 
(DB). (Expert opinion of persons well acquainted with 
the trade as to whether resemblance between contrasted 
marks is likely to deceive unwary purchasers is in- 
admissible). 

[6] While Judge must not surrender his own inde- 
pendent Judgment to any witness whatsoever, he must, 
in order to arrive at a proper conclusion, not disregard 
the evidence adduced in the particular case before him. 
(Yol 13) 1926 Cal 837 (842) ^ (Yol 23) 1936 Pat 579 
(580; : 38 Or. L Jour 35. (Court deciding whether one 
trade mark is colourable imitation of another must 
place itself in position of unwary customer. It is suffi- 
cient if the similarity is such between the two as 
unwary Or illiterate customer will not be able to dis- 
tinguish betwten them.) © (Yol 12) 1925 Cal 220 (222). 
(Resemblance between two designs must be decided by 
the Judge, but not by ignoring evidence. Resemblance 
of names and get up in short something peculiar to A 
when imitated by B sufficient to deceive the purchaser 
juBtides injunction.) © (’07) 34 Cal 495 (508) (FB). 
(In order to arrive at a conclusion whether a trade 
mark is a colourable imitation of another or not, the 
Court may look at the two marks in question with its 
own powers of forming an opinion, accompanied by the 
evidence given in the case. It has to consider whether 
the mark is calculated to deceive incautious, ignorant 
or unwary purchaser.) 

[6a] Question whether one mark is similar to the 
other — No evidence of confusion actual or probable — 
Must be answered by the Court unaided by outside evi- 
dence by asking itself whether a person possessing an 
average memory would mistake one for the other. (Yol 
29) 1942 P 0 40 (42) (PC). 

[7] If the Court is satisfied that a trade-mark is a 
colourable imitation of another trade-mark the fact 
that no witnesses are called for to prove deception is 
not of importance. (Yol 19) 1332 Rang 114 (116) : 10 
Rang 133 (DB). 

6. Injunction and damages. — [1] Trade-mark — 
Injunction -Suit for injunction — Principles relating to 
infringement enunciated (Yol 25) 1938 Lah 803 ^806, 
809) ; ILR (1939) Lah 131. 

[2] P having monopoly of selling certain grey 
shirting — D purchasing them from P and cutting ofi 
face laps containing P's trade-mark and putting his 
own mark similar to P’s — Object was to deceive unwary 
purchasers— D can be restrained by injunction. (Yol 19) 
1932 Sind 222 (224): 26 Sind L R 287. 

[3] Innocent infringement of design — Suit for in- 
junction and damages — Offender’s admission of in- 
fringement at the early stage of suit —Undertaking not 
to infringe in future and offering to pay profits made 
by infringement — Proprietor electing .to continue suit 
— Decreed only in terms of offer — Proprietor liable to 
pay offender’s costs incurred after date of offer. (Yol 26) 
1939 Bom 198 (202). 

[4] Trade-mark — Trader using his name with mark 


— Waiver or abandonment not established — Right to 
injunction, (’ll) 35 Bom 425 (433). 

[5] Where it was proved that the trade-mark on the 
goods imported by A was not his own trade-mark but 
that of the manufacturer and that A was merely an 
importer and seller of the goods under a contract 
for exclusive supply in India, A is not entitled to an 
injunction, (’01) 25 Bom 433 (454), (The point of 
primary importance is that A should show that the 
value of trade which he carries is due to the reputation 
acquired by, and attaching to, the trade mark as 
guarantee of importation by him, and not merely as a 
guarantee of manufacture by somebody else.) 

[6] Suit for injunction for infringement of trade- 
mark — Balance of convenience decides if temporary 
injunction should be granted. (Yol 20) 1933 Lab. 1046 
(1047) (DB). 

[7J Suit for injunction — Court can grant relief in 
the alternative by way of damages — Plaintiff need not 
allege lessor damages (Yol 29) 1942 Bom 241 (243) (DB). 

[8] An injunction and nominal damages may be 
granted on proof of infringement of trade-mark and 
reasonable probability of damage to the trade (Yol 26) 
1939 Bom 118 (123) (DB). (Substantial damages can 
only be awarded on proof of actual damage. The 
criterion is falling off in sales. (Yol 16) 1929 P G li : 
56 Ind App 1 : 51 All 182 (PC), Rel, on.) ^ (VolB) 
1916 Bom 183 (187) : 41 Bom 49 (DB). (Injunotion 
should cover all possible channels of approach to ulti- 
mate buyers and damages (»hould be awarded on the 
result of an inquiry as to profits made by the defendant 
by the unlawful use of the plaintiff’s mark.) 

[9] There is no cut and dried rule for estimation of 
damages for infringement of .trade-mark. The safer 
basis is to calculate on the falling off in the trade of tae 
infringed rather than to make a speculative assumption 
of sales of the infringer by trusting to his own goods 
without the misleading trade mark. (Yol 16) 1929 P C 
11 (12) : 56 Ind App 1 : 51 All 182 (P C) ^ (’40) 188 
Ind Cas 462 (464) (Bhopal) (Damages depends on re- 
duction in sale of plaintiff’s goods and consequent 
reduction in his profits ) ^ (Yol 24) 1937 Cal 528 (532). 
(If A can establish that his sales decreased after B* 
started to use his trade mark, A is entitled to the loss 
of profits resulting there from. If he can show that the 
average increase of the trade did not continue after 
that date, he is entitled to the loss of profits on such 
average increase of sales.) ^ (Yol 14) 1927 All 81 (88, 
89): 49 All 92 (DB). (Profits made by the rival no true 
criterion— Damages are proportioned to injury done,) 

[But see (Yol 19) 1932 Rang 56 (57, 58) : 10 Rang 
85 (DB). (The person getting injunction is either entit- 
led to get damages sustained by him or to claim profit 
which tbe rival has made. .Computation how to bo made 
discussed.)] 

[10] Assessment of damages is to be made on the 
presumptions which can be drawn against the party 
guilty of evasion or deceit; these presumptions must be 
in accordance with known facts. (Yol 28) 1941 Lah 293 
(296) (DB). 

[11] Exemplary or penal damages are not usually 
awarded. The plea for imposition ot penalty must be 
taken at the earliest opportunity and when it has^ not 
been raised in the trial Court it is too lai^e to allow it to 
be raised in appeal. (Yol 28) 1941 Lah 293 (296) (DB). 

[12] The fact that the loss has bean limited by the 
owner’s own efforts to detect the fraud through bis own 
agents can be taken into account in determining the 
actual lo=^s. (Yol 28) 1941 Lah 293 (296) (DB). 

7. Onus of proof.— [1] Trade mark — Suit to set 
aside order of Registrar refusing to register particular 
name and suit to restrain infringement and passing off 
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22. (l) The right to the use of a trade mark given under section 21 by registration shall be 
No infringement in cer- Subject to any conditions or limitations entered on the register, and 
tain ciicomstaaces. ghall not be deemed to be infringed by the use of any such mark as 

aforesaid in any mode, in relation to goods to be sold or otherwise traded in, in any place, or in 
relation to goods to be exported to any market, or in any other circumstances, to which having 
regard to any such limitations the registration does not extend. 

(2) The said right to the use of a trade mark shall not be deemed to be infringed by the use 
of any such mark as aforesaid by any person — 

(a) in relation to goods connected in the course of trade with the proprietor or a registered 
-user of the trade mark if, as to those goods or a bulk of which they form part, the 

proprietor or the registered user conforming to the permitted use has applied the trade 
mark and has not subsequently removed or obliterated it, or has at any time expressly 
or impliedly consented to the use of the trade mark ; or 

(b) in relation to goods adapted to form part of, or to be accessory to, other goods in relation 
to which the trade mark has been used without infringement of the right given as 
aforesaid or might for the time being be so used, if the use of the mark is reasonably 


necessary in order to indicate that the 

Section 21 -Note 7 (conid,) 

— Distinction in onus stated. (Vol 30) 1943 Lab 196 
(202, 20^) : I L R (1943) Lah 427 (DB). 

^2] Where B has used an identical number, the 
burden is upon him to di&prove the probability of 
deception. (Vol 22) 1935 Bom 101 (110) : 59 Bom 373. 

[3] Burden of proof that unwary purchasers might 
be deceived is on him who alleges it. (Vol 23) 1936 
Rang 191 (198) (DB). 

[4] When plaintiffs prove that mark is a colourable 
imitation, onus of showiner how they came to adopt it 
is on defendants. (Vol 21) 1934 Mad 211 (213): 67 Mad 
600 (DB). 

[5] Where there is a dt-Uberate imitation of a trade 
mark burden of proof is on imitator. (Vol 26) 1939 
Bom 118 (120) (DB). ((Vol 14) 1927 A.11 81 : 49 All 92 
(DB), Eel, on), 

8. Acquiescence and delay. — [1] No hard and 
fast rule can be laid down for deciding when a person 
•■has, as the result of inaction, lost the right of stopping 
another using his mark. Each case must depend upon 
its own circumstances, though a person cannot be 
allowed to stand by indefinitely without suffering the 
consequences. (Vol 28) 1941 Mad 31 (34) ; I L B (1941) 
Mad 300 (DB) 

[2] To support a plea of acquiescence in a trade 
mark case it must be shown that the owner has stood 
by lor a substantial period and thus encouraged another 
to expend money in building up business associated 
with the mark even though delay simpliciter is no 
defence to a suit for infringement. (Vol 28) 1941 Mad 
81 (34) : I L R (1941) Mad 300 (DB) ^ (Vol 26) 1939 
Bang 98 (107) : 1939 Rang L B 383 (DB) (Vol 21) 
1934 Bang 297 (298) : 12 Rang 534. 

[But see (Vol 19) 1932 Rang 114 (117) : 10 Bang 
133 (DB) (It IS not necessary for trader who becomes 
aware of infringement to bring a suit immediately lo 
viDdicata hia rigat. But it may sometimes give room to 
set up defence of his acquiescence.) ^ (Vol 17) 1930 Cal 
678 (682) (Trade mark — Infringement — Refraining 
from taking steps against infringer who has undertaken 
not to violate right in future does not weaken right of 
owner of trade mark to sue for infringement.)] 

[3] Exclusive right of a person to use a particular 
get up to his goods may become piiblici juris by his 
submitting or allowing other persons to use it. (Vol 24) 
19.17 Bang 490 (493) ^ (Vol 13) 1926 Bom 200 (202, 
203) : 60 Bom 402. (Strong evidence is necessary that 
the mark had come to be so public that nobody could 


goods are so adapted and neither the purpose nor 

be deceived into the belief by the use of it and could be 
induced that he was buying goods of original trader.) 

[4] In case of fraudulent infringement, doctrine of 
acquiescence does not operate in favour o£ the rival 
trader. (Vol 19) 1932 Rang 114 (118) : 10 Bang 133 
(DB). 

[5] In an action for infringement of property mark, 
delay does not disentitle the grant of injunction, (Vol 
18) 1931 Mad 461 (464) (DB). 

[But see (Vol 26) 1939 Bang 98 (107) f 1939 Rang 
L R 18 (DB). (Delay will in itself be a bar to a suit, but 
only if such delay baa caused a change in the subject* 
matter of the action or brought about state of things 
where justice cannot be done.) (J* (Vol 20) 1933 Sind 26 
(26) : 26 Sind L R 335. (Improper delay though not 
amounting to acquiescence deprives the right to an 
interlocutory injunction.)] 

[6] Owner cannot start prosecution after great delay, 
(Vol 4) 1917 Low Bur 149 (150) : 9 Low Bur Rul 31 : 
17 Cr L Jour 488. 

9. Criminal remedy. — [1] Aggrieved party has 
remedy both in Civil and Criminal Courts and not only 
in Civil. (Vol 15) 1928 Lah 186 (187) : 9 Lah 491 : 29 
Cri L Jour 425 (DB). 

[2] Although a Criminal Court has discretion to 
stay its own hands and direct aggrieved party to estab- 
lish his right in Civil Court, aggrieved party cannot 
be compelled to seek his remedy in Civil Court. (Vol 17) 
1930 Oudh 360 (381) : 6 Luck 183 : 31 Cri L Jour 
1176. 

[3] In a prosecution for counterfeiting trade-mark, 
if the Magistrate is of opinion that there is a bona f%d& 
dispute between the parties as to the right of user of 
that mark, be should not deal with the matter crimi- 
nally but leave it to the compiainant to establish his 
right m a civil Court. (’05) 32 Cal 431 (486) (DB). 

[4] Offering goods of another as one’s own is no 
offence —Appropriation is not of trade mark but of 
goods. (Vol 6) 1919 Smd93 (97) ; 12 Sind L E 129 : 
20 Cri L Jour 277 (DB). 

* [5] Deliberate and dishonest imitation of a trade 
mark used by a firm as distinctive mark for over ten 
years in which the firm has acquired property con- 
stitutes an offence under S. 482, Penal Code, (Vol 17) 
19.30 Oudh 360 (361) : 6 Luck 183 : 31 Cri L Jour 
1176 (DB). 

[6] Mere imitation is no offence unless there is an 
atternpt to pass off goods as of another by fahe des- 
cription or there is an infringement of a patent or 
copyright. (Vol 20) 1933 Nag 344 (345). 
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the effect of the use of the mark is to indicate otherwise than in accordance with the fact 
a connection in the course of trade between any person and the goods. 

(8) The use of a registered trade mark, being one of ^[two or more trade marks registered 
under this Act or in any Indian State to which s 82 a for the time being applies] which are identical 
or nearly resemble each other, in exercise of the right to the nse of that trade mark given by 
registration as aforesaid, shall not be deemed to be an infringement of the right so given to the 
use of any other of those trade marls. 

[a] Substituted by the Trade Marks (Amendment) Act, 1946 {12 [XII] of 1946), S. 6, for “ two or. more 
irsgiaSered trade marks.” [18*4*1946]. 

23. In all legal proceedings relating to a ^[trade mark registered under this Act or in any 

Eegistratlon to be prima Indian State to which section 82A for the time being applies ] the fact 

evidenee of validity. that a person is registered as proprietor thereof shall be piima facte 
evidence of the validity of the original registration of the trade mark and of all subsequent 
assignments and transmissions thereof. 

[a.] Sv^bUtuted by the Trade Marks (Amendment) Act, 1948 (12 [XII] of 1946), S. 7, for “registered trade 
mark.” [18-4*1946], 

2i In all legal proceedings relating to a registered trade mark, the original registration of 
Begistration to be eonclu* the trade mark shall after the expiration of seven years from the date of 
validity after sxich original registration he taken to be valid in all respects unless such 
registration was obtained by fraud, or unless the trade mark offends 
against the provisions of section 8. 


3 iV 0 as to 
seven years. 


25. Nothing in this Act shall entitle the proprietor or a registered user of a registered trade 
Saving for vested rights. mark to interfere with or restrain the use by any person of a trade mark 
identical with or nearly resembling it in relation to goods in relation to which that person or 
a predecessor in title of his has continuously used that trade mark from a date prior — 

(aj to the use of the 6rst mentioned trade mark in relation to those goods by the proprietor 
or a predecessor in title of his, or 

(b) to the registration of the first mentioned trade mark in respect of those goods in the 
name of the proprietor or a predecessor in title of his. 
whichever is the earlier, or to object (on such use being proved) to registration of that identical 
or nearly resembling trade mark in respect of those goods under sub-section (^) of section 10. 

• 26. No regi-^tration of a trade mark shall interfere with any bona fide use by a person of 

Saving for nse of name, his own name or that of his place of business, or of the name, or of 
address, or desoriptioa of the name of the place of business, of any of his predecessors in business, 
or the use by any person of any bona fide description of the character 
or quality of his goods, not being a description that would be likely to be taken as importing any 
•such reference as is mentioned in clause (b) oi section 21 or in clause (h) oi section 57. 

21- (1) The registration of a trade mark shall not be deemed to have become invalid by 
Words used as name or reason Only of any use after the date of the registration of any words 
description of an article or which the trade mark contains or of which it consists as the name or 
substance. description of an article or substance ; 

Provided that, if it is proved either — 

(a) that there is a well-known and established use of the said words as the name or descrip, 
tion of the article or substance by a person or persons carrying on a trade therein, not 
being use in relation to goods connected in the course of trade with the proprietor or a 
registered user of the trade mark or (in the ckse of a certification trade mark) goods 
certified by the proprietor; or 

(h) that the article or substance has been manufactured under a patent in force at or granted 
after the commencement of this section, that a period of two years or more after the 
cesser of the patent has elapsed, and that the said words are the only practicable name 
or description of the article or substance, — 
the provisions of sub section (2) shall apply. 


Section 26 — Note 1 

£1] Use of trade name resulting in goods being taken 


to be goods of another— Such continued use is fraudu- 
lent. (Vol 18) 1931 P 0 15 (17) (PC). 
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(2) Where the facts mentioned in clause (a) or clause (b) of the proviso to sub-secUon (1) 
are proved with respect to any words, then — 

(aj for the purposes of any proceedings under section 46 — 

(i) a the trade mark consists solely of such words, the registration of the trade mark, 

so far as regards registration in respect of the article or substance in question or 
of any goods of the same description, shall be deemed to be an entry wrongly 
remaining on the register; 

(ii) if the trade mark contains such words and other matter, the tribunal, in deciding 

whether the trade mark shall remain on the register, so far as regards registration 
in respeos of the article or substance in question and of any goods of the same 
description, may, in case of a decision in favour of its remaining on the register, 
require as a condition thereof that the proprietor shall disclaim any right to the 
exclusive use in relation to that article or substance and any goods of the same 
description, of such words, provided that no disclaimer shall affect any rights of 
the proprietor of a trade mark except such as arise out of the registration of the 
trade mark in respect of which the disclaimer is made; 

(h) for the purposes of any other legal proceedings relating to the trade mark,-— 

(i) if the trade mark consistss solely of such words, all rights of che proprietor under this 
Act or any other law to the exclusive use of the traie mark in relation to the 
article or substance in question or to any goods of the same description; or 
(ii) if the trade mark contains such words and other matter, all such rights of the 
proprietor to the exclusive use of such words in such relation as aforesaid, 
shall be deemed to have ceased on the date at which the use mentioned in clause ( a) of the proviso 
to sub-section (1) first became well-known and established, or at the expiration of the period of 
two years mentioned in clause (hj oi the said proviso. 

Objects and Reasons. 

The provisions of this section are designed to safe- monopoly in words which the trade mark contains or 
guard the legitimate interests of ex-patentees and of which it consists as the name or description of an 
others without permitting the creation of an exclusive article or substance. — S. 0. R. 


CHAPTER V. 


Assignment and Tbansmission. 


28. The person for the time being entered in the register as proprietor of a trade mark shall, 
Power of registered subject to the provisions of this Act and to any rights appearing from the 

ppprietor to assign and register to be vested in any other person, have power to assign the trade 
give receipts. mark, and to give effectual receipts for any consideration for such assignment, 

29. Notwithstanding anything in any other law to the contrary, a registered trade mark shall, 
Assignability of re- subject to the provisions of this Chapter, be assignable and transmissible 


gistered trade marks, whether in connection with 
either of all of the goods in respect of which it is 

Section 23 — Note 1 

[1] An originator of a trade mark of a natural pro- 
duct, who certifies to their good quality is entitled to it 
and has a right to alienate it. And successors, in busi- 
ness have bean allowed to use their predecessors’ trade 
marks, where representation still continues to be sub- 
stantially true. (Vol 2) 1915 Cai 520 (522) : 42 Cal 262 
(DB). 

[2] Trade mark is generally transmitted in connec- 
tion with goodwill of a business and can only be assi- 
gned in writing. (Vol 22) 1935 Bom 101 (103) : 59 
Bom 373 

[3] Transferee of goodwill can use the name in 
which business was carried on and to represent himself 
as carrying on that business. (Vol 2) 1916 Cal 620 
(528) : 42 Gal 262 (DB), 


the goodwill of a buamess or not, and in respect 
registered or of some only of those goods, 

[4] Business taken possession of by state custodian 
and sold out — Purchaser can use trade mark or name 
of original business but he cannot represent that his 
goods are those of original business itself. ^Voi 15) 1928 
P. C. 83 (85, 86) (PC). 

Section 29 — Note 1 

[1] A trade mark canrjot be transferred in gross; 
no trade mark can be ast>igned except in connection 
with goodwill of business in which it has been used 
which business must be co-extensive with the goods or 
classes of g lods in respect of which trade mark is re- 
gistered. (’ll) 38 Cal 1 10 (120) (DB)'i'(Vol 2) 1915 Cal 
520 (522) : 42 Cal 262 (DB). 

[2} Employment of personal skill — Goods made 
after certain formula — Usage of trade — Assignability of 
trade mark stated and explained. (’13)40 Cal 814 (828),. 
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^ Assignability of unregis- 30 An unregistered trade mark shall be assignable and traiis« 
tered trade marks. niissible whether in connection with the goodwill of a business or not : 

Provided that, except in connection with the goodwill of a business, assignment or transmis- 
sion shall be permissible only if — 

(a) at the time of assignment or transmission of the unregistered trade mark it is used in 
the same business as a registered trade mark, and 

(h) the registered trade mark is assigned or transmitted at the same time and to the same 
person as the unregistered trade mark, and 

(c) the unregistered trade mark relates to goods in respect of which the registered trade mark 
is assigned or transmitted. 

3i. (1) Notwithstanding anything in sections 29 and 30, a trade mark shall not be assignable 
Restrictions on assign- trans nissible in a case m which as a result of the assignment or trans- 
nient or transmission mission there would in the circumstances subsist, whether under this Act 
where multiple exclusive or any Other law, exclusive rights m more than one of the persons concern- 
rig ts would be created. relation to the same goods or description o! goods, of 

trade marks nearly resembling each other or of identical trade marks, if, having regard to the 
similarity of the goods and of the trade marks, the use of the trade marks in exercise of those rights 
would be likely to deceive or cause confusion : 

Provided that an assignment or transmission shall not be deemed to be invalid under this 
sub-section if the exclusive rights subsisting as a result thereof in the persons concerned respectively 
are, having regard to limitations imposed thereon, such as not to be exercisable by two or more of 
those persons in relation to goods to be sold, or otherwise traded in, within British India (other- 
wise than for export therefrom), or in relation to goods to be exported to the same market outside 
British India, 

( 2) The proprietor of a registered trade mark who proposes to assign it may submit to the 
Eegistrar in the prescribed manner a statement of case settirg out the circumstances and the 
Eegistrar may issue to him a certificate stating whether, having regard to the similarity of 
the goods and of the trade marks referred to in the case, the proposed ‘assignment would or 
would not be invalid under sub-seotion (1), and a certificate so issued shall, subject to appeal and 
unless it is shown that the certificate was obtained by fraud or misrepresentation, be conclusive as 
to the validity or invalidity under sub-seotion (1) ot the assignment in so far as such validity or 
invalidity depends upon the facts set out in the case, but, as regards a certificate in favour of 
validity, only if application for the registration under section 35 of the title of the person becoming 
entitled is made within six months from the date on which the certificate is issued. 


32 Notwithstanding an\ thing in sections 29 and 80, a trade mark shall not be assignable or 
Restrictions on^ assign- transmissible in a case in which as a result of the assignment or trans- 
ment or transmission when j^iigsion there would in the circumstances subsist whether under this Act 
created m diSecent parts of Other law an exclusive right in one oi the persona concerned to 

British India. the use of the trade mark limited to use in relation to goods to be sold, 

or otherwise traded in, in any place in British India and an exclusive right in another of these 
persons to the use of a trade mark nearly reserahling the first- mentioned trade mark or of an 
identical trade mark in relation to the same goods or description of goods limited to use in relation 
to goods to be sold, or otherwise traded in, in any other place in British India : 


Provided that in any such case, on application in the prescribed manner by the proprietor of 
a trade mark who proposes to assign it, or by a person who claims that a registered trade mark 
has been transmitted to him or to a predecessor in title of his since the commencement of this Act, 
the Eegistrar, if he is satisded that in all the circumstances the use of the trade mark in exercise 
of the said rights would not be contrary to the public interest, may approve the assignment or 
transmission, and an assignment or transmission so approved shall not, unless it is shown that the 
approval was obtained by fraud or misrepresentation, be deemed to be invalid under this section 
or section 31 if application for the registration under section 35 of the title of the person becoming 
entitled is made within six months from the date on which the approval is given or, in the case of 


a transmission, was made before that date. 


83. Where an assignment in respect of any goods of a trade mark which is at the time of 
Oonaitions ior assignment other- til® assigament used in a business in those goods, is made after the 
wise than m connection with the commencement of this Act otherwise than in connection with 
goodwill of-a buBiness. the goodwill of that business, the assignment shall not take effect 
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unlesB the assignee, not later than the expiration of six months from the date on which the 
assignment is made or within such extended period, if any, as the Registrar may allow, applies to 
the Registrar for directions with respect to the advertisement of the assignment, and advertises it 
in such form and manner and within such period as the Registrar may direct. 

Conditions for assignment 3^. (1) A certification trade mark shall not be assignable or trana- 
and transmission of certi- missible otherwise than with the consent of the Central Government, for 
ncation trade marks and which application shall be made in writing in the prescribed manner 
associated trade marks. through the Registrar. 

(2) Associated trade marks Shall be assignable and transmissible only as a whole and not 

separately. 


35. (l) Where a person becomes entitled by assignment or transmission to a registered trade 
Registration of assign- mark, he shall apply in the prescribed manner to the Registrar to register 
ments and transmissions. his title, and tbe Registrar shall on receipt of the application and on 
proof of title to his satisfaction, register him as the proprietor of the trade mark in respect of the 
goods in respect of which the assignment or transmission has effect, and shall cause particulars of 
the assignment or transmission to be entered on the register. 

(2) Except for the purposes of an appeal against a decision of the Registrar under sub- 
section f' I j or of an application under section 46, a document or instrument in respect of which no 
entry has been made in the register in accordance with sub-section (1) shall not be admitted in 
evidence before any tribunal in proof of the title to a trade mark unless the tribunal otherwise 
directs. 


CHAPTER YI. 

Use op Trade Marks and Registered Users. 

36* (1) No application for the registration of a trade mark in respect of any goods shall be 
Proposed use of trade refused, nor shall permission for such registration be withheld, on the 
mark by company to be ground only that it appears that the applicant does not use or propose 
to use the trade mark, if the Registrar is satisfied that a company is 
about to be formed and registered under the Indian Companies Act, 1913, and that the applicant 
intends to assign the trade mark to that company with a view to the use thereof in relation to 
those goods by the company. 

(2) The tribunal may, in a case to which sub-section (l) applies, require the applicant to 
give security for the costs of any proceedings relative to any opposition or appeal, and m default 
of such security being duly given may treat the application as abandoned. 

(8) Where in a case to which sub-section (1) applies a trade mark in respect of any goods is 
registered in the name of an applicant who relies on intention to assign to a company, then, unless 
within such period as may be prescribed, or within such further period not exceeding six months 
as the Registrar may, on application being made to him in the prescribed manner, allow, the 
company has been registered as the proprietor of the trade mark in respect of those goods, the 
registration shall cease to have effect in respect thereof at the expiration of that period, and the 
Registrar shall amend the register accordingly. 

37. (1) Subject to the provisions of section 38, a registered trade mark may be taken off the 
Removal from register register in respect of any of the goods in respect of which it is registered 
and imposition of limita- on application in the prescribed manner by any person aggrieved to a 
lions on groun of non-use, Court or to the Registrar, on the ground either — 

(a) that the trade mark was registered without any bo?za fide intention on the part of the 
applicant for registration that it should be used in relation to those goods by him or, in 


Section 37 — Note 1 

[1] Plaintifi’s trade mark proved to be a copy of 
Japanese mark — He must show that owners have 
abandoned it. (Vol 27) 1940 Sind 83 (84) : ILB (1940) 
Ear 380 (DB). (Essentials of trade mark stated ) 

[2] Rraudulent user cannot give right to trade 
mark — Person imitating trade mark of others and 
4^using bis goods to pass ofi as those of others cannot 
'^event another person equally guilty like himself from 


doing so even if he was first in market with imitation. 
(Vol 25) 1938 Sind 38 (41, 42). 

[3] If a trader drops out and another gains reputa- 
tion in trade for goods made under particular name 
and his name is associated with his mark an d his mark 
with his name, original position of competitor using 
same mark practically disappears. (Vol 26) 1939 Rang 
98 (106) : 1939 Rang L R 18 (DB). (In case of infringe- 
ment, all he has to prove is that be had adopted a 
certain mark and he had sole right to use it.) 
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a ease to whicli the provisions of section 36 apply, by the company concerned, and that 
there has in fact been no bona fide use of the trade mark in relation to those goods by 
any proprietor thereof for the time being up to a date one month before the date of the 
application; or 

(b) that up to a date one month before the date of the application, a continuous period of 
five years or longer elapsed during which the trade mark was re^^istered and during 
which there was no bona fide use thereof in relation to those goods by any proprietor 
thereof for the time being : 

Provided that, except where the applicant has been permitted under subsection/”^) of 
section lO to register an identical or nearly resembling trade mark in respect of the goods in 
question or where the tribunal is of opinion that he might properly be permitted so to register such 
a trade mark, the triburjal may refuse an application made under clause (a) or clause (b) in 
relation to any goods, if it is shown that there has been, before the relevant date or during the 
relevant period, as the case may be, bona fiae use of the trade mark by any proprietor thereof for 
the time being in relation to goods of the same description, being goods in respect of which the 
trade mark is registered. 

(2) Where in relation to any goods in respect of which a trade mark is registered — 

(a) the circumstances referred to in c'ause (b) of sub section (1) are shown to exist so far as 
regards non-use of the trade mark m relation to goods to be sold or otherwise traded 
in, m a particular place in British India (otherwise than for export from British India), 
or in relation to goods to be exported to a particular market outside British India, and 

(b) a person has been permitted under sub-section (2J oi section 10 to register an identical or 
nearly resembling trade mark in respect of those goods under a registraLion extending 
to use m relation to goods to be so sold, or otherwise traded in, or in rtiaiion to goods to 
be so exported, or the tribunal is of opinion that he might properly be permitted so to 
register such a trade mark, 

on application' by that person in the prescribed manner to a High Court or to the Registrar, the 
tribunal may impose on the registration of the first- mentioned trade mark such limitations as it 
thinks proper for securing that that registration shall cease to extend to such use. 

(S) An applicant shall not be entitled to rely for the purpose of clause (b) of sub-section (l) 
or of sub-section (2/ on any non-use of a trade mark which is shown to have been due to special 
circumstances in the trade and not to any intention to abandon or not to use the trade mark in 
relation to the goods to which the application relates. 

38 . ( 1 ) Where a trade mark consisting of any invented word has become so well known as 
Defensive registration of respects any goods in relation to which it is registe/ed and has been used, 
well-known trade marks. the use thereof in relation to other goods would be likely to be taken 

as indicating a connection in the course of trade between those goods and a person entitled to use 
the trade mark in relation to the first mentioned goods, then, notwithstanding that the proprietor 
registered in respect of the first- mentioned goods does not use or propose to use the trade mark in 
relation to those other goods and notwithstanding anything in section 37, the trade mark may on 
application in the prescribed manner by such proprietor be registered in his name in respect of 
those other goods as a defensive trade mark and, while so registered, shall not be liable to be taken 
off the register in respect of those goods under the said section. 

(2) The registered proprietor of a trade mark may apply for the registration thereof in respect 
of any goods as a defensive trade mark notwithstanding that it is already registered in his name 
in respect of those goods otherwise than as a defensive trade mark, or may apply for the registra- 
tion thereof in respect of any goods otherwise than as a defensive trade mark notwithstanding that 
It is already registered in his name in respect of those goods as a defensive trade mark, in lieu in 
each case of the existing registration. 

(8) A trade mark registered as a defensive trade mark and that trade mark as otherwise 
registered in the name of the same proprietor shall, notwithstanding that the respective registra- 
tions are in respect of different goods, be deemed to be, and shall be registered as, associated trade 
marks. 

(4) On application in the prescribed manner by any person aggrieved to a High Court or to 
the Registrar, the registration of a trade mark as a defensive trade tn-irk may be cancelled on the 
ground that the requirements of sub-section ( I j are no longer satisfied in respect of any goods In 
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relation to whioii tbe trade mark is registered in the name of the same proprietor otherwise than 
as a defensive trade mark, or may be cancelled as respects any goods m relation to which it is 
registered as a defensive trade mark on the ground that there is no longer any likelihood that the 
use of the trade mark in relation to those goods would be taaen as giving the indication mentioned 
in sub^section ( 1). 

(5) The Registrar may at any time cancel the registration as a defensive trade mark of a 
trade mark of which there is no longer any registration in the name of the same proprietor other» 
wise than as a defensive trade mark. 

( Except as otherwise expressly provided in this section, the provisions of this Act shall 
apply in respect of the registration of trade marks as defensive trade marks and of trade marks 
so registered as they apply in other cases. 

39. (1) k person other than the proprietor of a trade mark may be registered as a registered 
Registered users, user thereof in respect of all or any of the goods in respect of which it is 
registered (otherwise than as a defensive trade mark) and either with or without conditions or 
restrictions. 

(2) The permitted use of a trade mark shall be deemed to be use by the proprietor thereof, 
and shall be deemed not to be use by a person other than the proprietor, for any purpose for 
which such use is material under this Act or any other law. 

40 (1) Subject to any agreement subsisting between the parties, a registered user of a trade 
Power of registered user Diark shall be entitled to call upon the proprietor thereof to take proceed- 
to take proceediDga against ings to prevent infringement thereof, and if the proprietor refuses or 
infringement. neglects to do SO within three months after being so called upon, the 

registered user may institute proceedings for infringement in his own name as if he were the pro- 
prietor, making the proprietor a defendant. 

(2) Notwithstanding anything contained in any other law, a proprietor so added as defen- 
dant shall nob be liable for any costs unless he enters an appearance and takes part in the pro- 
oeedmgs. 

41. (1) Where it is proposed that a person should be registered as a registered user of a 
^ Application for registra- trade mark, the proprietor and the proposed registered user shall make 
tion as rt gistered User. ^ application in writing to the Registrar in the prescribed manner accom- 
panied by an affidavit made by the proprietor, or by some person authorised to the satisfaction of 
the Registrar to act on his behalf, — 

(cb) giving particulars of the relationship, existing or proposed, between the proprietor and 
the proposed registered user, including particulars showing the degree of control by the 
proprietor over the permitted use which their relationship will confer and whether it is a 
term ol their relationship that the proposed registered user shall be the sole registered 
user or that there shall be any other restriction as to persons for whose registration as 
registered users applicatioo may be made; 

(h) stating the goods m respect ot which registration is proposed ; 

(g) stating any conditions or restrictions proposed with respect to the characfceristics of the 
goods, to the mode or place of permitted use, or to any other matter ; 

(d) stating whet er the permitted use is to be for a period or without limit of period, and, 
if for a period, the duration thereof; 

and by such further documents, information or evidence as may be required by the Registrar or as 
may be prescribed. 

(2) When the requirements of sub-section (1) have been complied with, if the Registrar is 
satisfied that in all the circumstances the use of the trade mark in respect of the proposed goods 
or any of them by the proposed registered user subieot to any conditions or restrictions which tho 
Registrar may think proper, would not be contrary to the public interest, the Registrar may 
register, subject as aforesaid the proposed registered user as a registered user in respect of the 
goods as to which he is so satisfied. 

(S) The Registrar shall refuse an application under this section if it appears to him that the 
grant thereof would tv^nd to facilitate trafficking in a trade mark, 

(4i) The Registrar shall, if so requested by an applicant, take steps for securing that infonna** 
tion given for the purposes of an application under this section (other than matter entered in the 
iiegister) is not disclosed to rivals in trade. 
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(S) The Begisfcrar shall issue notice in the prescribed manner — 

(a) of the registration of a person as a registered user, to any other registered user of 
the trade mark ; 

(h) of an application under section 42, to the registered proprietor, and each registered 
user (not being the applicant) of the trade mark. 

j)/cance? ^egiatration^^as prejudice to the provisions of Section 46, the registration 

legiBtered i:iser. a person as a registered user — 

(a) may be varied by the Registrar as regards the goods m respect of 'which, or any 
conditions or restrictions subject to which, it has effect, on the application in 
writing in the prescribed manner of the registered proprietor of the trade mark. 

(h) may be cancelled by the Registrar on the application in writing in the prescribed 
manner of the registered proprietor or of the registered user or of any other regis- 
tered user of the trade mark ; 

^c) may be cancelled by the Registrar on the application in writing in the prescribed 
manner of any person on any of the following grounds, namely ; — 

( i) that the registered user has used the trade mark otherwise than by way of the per- 
mitted use, or in such a way as to cause or to be likely to cause, deception or 
confusion ; 

(ii) that the proprietor oi; the registered user misrepresented, or failed to disclose, 
some fact material to the application for the registration, or that the circum- 
stances have materially changed since the date of the registration ; 

(in) that the registration ought not to have been effected having regard to rights 
vested in the applicant by virtue of a contract in the performance of which he is 
interested; 

(d) may be cancelled by the Registrar in respect of any goods in relation to which the 
trade mark is no longer registered. 

Eegiatered user not to have right 43. Nothing in this Act shall confer on a registered user of 
of assignment or transmission. a trade mark any assignable or transmissible right to the use 

thereof. 

44. (1) Where under the provisions of this Act use of a registered trade mark is required to 
Use of one of associated or tie proved for any purpose, the tribunal may, if and so far as it shall 

substantially identical trade think right, accept use of a registered associated trade mark, or of the 
trade mark with additions or alterations not substantially affecting its 
identity, as an equivalent for the use required to be proved. 

(2) The use of the whole of a registered trade mark shall for the purposes of this Act be 
deemed to be also a use of any trade mark being a part thereof and registered in accordance with 
sub«section ( 1) oi section ll in the name of the same proprietor. 

45. (1) The application in British India of a trade mark to goods to be exported from British 
Use of trade mark for ex- India, and any other act done in British India in relation to goods to 

port trade, and use when he SO exported which, if done in relation to goods to be sold or other- 
form of trade connection ^ise traded in within British India would constitute use of a trade 
® mark therein, shall he deemed to constitute use of the trade mark in 

relation to those goods for any purpose for which such use is material under this Act or any 
other law, 

(2) The use of a registered trade mark in relation to goods between which and the person using 
the mark any form of connection in the course of trade subsists shall not be deemed to be likely 
to cause deception or confusion on the ground only that the mark has been or is used in relation 
to goods between which and the person using the mark or any predecessor in bis business different 
form of connection in the course of trade subsisted or subsists. 


CHAPTER VII. 

Reotifigation and Oorrbotion of the Rbgisteb, 

46. (1) On application in the prescribed manner by any person aggrieved to a High Court or 
to the Registrar, the tribunal may make such order as it may think fit 
regSion -Z to “leotUy canoeUing or varying the regiatration of a trade mark on the ground 
the register, of any contravention of, or failure to observe a condition entered on 

the register in relation thereto. 



8046 


[THE] TEADB MARKS ACT* 1940 


[ S3 46-49 1 


(Q,) Any person aggrieved by the absence or omission from the register of any entry’s or by 
any entry made in the register without sufficient cause, or by any entry wrongly remaining on the 
register, or by any error or defect in any entry in the register, may apply in the prescribed manner 
to a High Court or to the Registrar, and the tribunal may make such order for making, expunging 
or varying the entry as it may think fit, 

^[Explanation* — For the purposes of sub-section (1) and this sub-seofeion, a person who hag 
registered a trade mark in any Indian State to which section 82 A for the time being applies, may 
be a “person aggrieved.’] 

(3 ) The tribunal may in any proceeding under this section decide any question that it may 
be necessary or expedient to decide in connectim with the rectidcation of the register. 

A High Court or the Registrar, of its or his own motion, may, after giving notice in the 
prescribed manner to the parties concerned and after giving them an opportunity of being heard, 
make any order referred to in sub-section (IJ or sub section (2)* 

(5) Any order of the Court rectifying the register shall direct that notice of the rectification 
shall be served upon the Registrar in the prescribed manner who shall upon receipt of such notice 
rectify the register accordingly. 

[a] Added the Trade Marks (Amendment) Aob, 1946 (12 [XII] of 1946), S. 8. [18-4-1946] 

¥i* (l) The Registrar may, on application made in the prescribed manner by the registered 
Correction oi register. proprietor, — 

(aj correct any error in the name, address or description of the registered proprietor of 
a trade mark ; 

(h) enter any change in the name, address or description of the person who is registered 
as proprietor ot a trade mark ; 

(c) cancel the entry of a trade mark on the register; 

(d) strike out any goods or classes of goods from those in respect of which a trade mark 
ia registered ; 

(e) enter a disclaimer or memorandum relating to a trade mark which does not in any 
way extend the rights given by the existing registration of the trade mark. 

(2) The Registrar may, on application made in the prescribed manner by a registered user 
of a trade mark, correct any error, or enter any change, in the name, address or description of 
the registered user, 

48. (1) The registered proprietor of a trade mark may apply in the prescribed manner to 
Alteration of registered the Registrar for leave to add to or after the trade mark in any manner 

trade mark. 22 ot substantially affecting the identity thereof, and the Registrar may 

refuse leave or may grant it on such terms and subject to such limitations as he may think fit. 

(2) The Registrar may cause an application under this section to be advertised in the pre- 
scribed manner in any case where it appears to him that it is expedient so to do, and where he 
does so, if within the prescribed time from the date of the advertisement any person gives notice 
to the Registrar in the prescribed manner of opposition to the application, the Registrar shall, 
after hearing the parties if so required, decide the matter. 

(3) Where leave is granted under this section, the trade mark as altered shall be advertised 
in the prescribed manner, unless the application has already been advertised under sub-section (2), 

49. (1) The Registrar shall not, in exercise of any power conferred on him under clause fa) 
Adaptation of entries m of gub-section (2) of section 84, make any amendment of the register 

st^fufce^d °dSsification^'^of would have the effect of adding any goods or classes of goods to 

goods. those in respect of which a trade mark is registered (whether in one or 

more classes) immediately before the amendment is to be made or of antedating the registration 
of a trade mark in respect of any goods ; 

Provided that this sub-section shall not apply when the Registrar is satisfied that compliance 
therewith would involve undue complexity and that the addition or antedating, as the case may be, 
would not affect any substantial quantity of goods and would not substantially prejudice the rights 
of any person. 

(2) A proposal so to amend the register shall be notified to the registered proprietor of the 
trade mark affected and advertised in the prescribed manner and may be opposed before the 
Registrar by any person aggrieved on the ground that the proposed amendment contravenes the 
provisions of sub-section (IJ* 
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CHAPTER VIIL 
Certification Trade Masks. 

50 . Subjeefe to the provisions of this Chapter, the other provisions of this Act except sections 
Trovisiona of this Act 6, 21, 22, 31, 32, 33, 36, 37, 38, 39, 40, 41, 42 and 43 and snb-section (2) oi 
applicable to certification section 45 shall apply to certification trade marks as they apply to 
trade marks. 

Certification trade mark not to 51 . A mark shall not be registrable as a certification trade 
be registered in name of person mark in the name of a person who carries on a trade in goods or 
trading in goods certified thereby. eertified. 

Determination whether a 62. In determining whether a mark is adapted to distingnish in 

mark is a certification trade accordance with the provisions of clause ( h) of sub-section (l)oi section 2, 
the tribunal may have regard to the extent to which— 

(a) the mark is inherently so adapted to distinguish in relation to the goods in question ; 
and 

by reason of the use of the mark or of any other circumstances, the mark is in fact so 
adapted to distinguish in relation to the goods in question. 

63. ( 1) An application for the registration of a mark as a certification trade mark shall be 
Application for registra- made to the Registrar a[ * * 'S' ] in writing in the prescribed manner 

tion. by the person proposed to be registered as the proprietor thereof, and 

accompanied by a draft of the regulations to be deposited under section 66. 

(2) The provisions of section U shall have effect in relation to an application under this 
section as they have effect in relation to an application under the said section, except that for 
references therein to acceptance of an application there shall be substituted references to autho- 
risation to proceed with the application. 

(8) In dealing under the said provisions with an application under this section, the tribunal 
shall bave regard to the like considerations, so far as relevant, as if the application were an appli- 
cation under section li and to any other considerations (not being matters within the competence 
of the Central Government under section 54) relevant to applications under this section, including 
the desirability of securing that a certification trade mark shall comprise some indication that ii 
is a certification trade mark, 

[a] The words “or the Bombay Registrar, as the case may be” were omitted by the Trade Marks (Amendment) 

Act 1943 (15 [XV] of 1943), S. 4. [5-6-1943], 

These words had been inserted by the Trade’ Marks (Amendment) Act, 1941 (27 [XXVII] of 1941), S, 3. 

[26-11-1941], 

54 . When authorisation to proceed with an application under section 53 has been given, the 
Consideration of appli- Registrar shall forward the application to the Central Government who 
cation for registration by shall consider the application with regard to the following matters 
Central Government. namely 

(a) whether the applicant is competent to certify the goods in respect of which the mark is 
to be registered ; 

(h) whether the draft of the regulations to be deposited under section 56 is satisfactory ; 

(c) whether inaU the circumstances the registration applied for would be to the public 
advantage ; 
and may either — 

(i) direct that the application shall not be accepted ; or 

(ii) direct the Registrar to accept the application and approve the said draft of the regula- 
tions either without modification and unconditionally or subject to any conditions or 
limitations, or to any amendments or modification ol the application oi;of the regula- 
tions which it thinks requisite having regard to any of the said matters ; 

but, except in the case of a direction for acceptance and approval without modification and uncon- 
ditionally, the Central Government shall not decide the matter without giving to the applicant an 
opportunity of being heard : 

Provided that the Central Government may, at the request of the applicant made with the 
concurrence of the Registrar, consider the application with regard to any of the said matters before 
authorisation to*prooeed with the application has been given, so however that the Central Govern- 
ment shall be at liberty to reconsider any matter on which it has given, a decision under this 
.proviso if any amendment or modification is thereafter made in the application or in the draft of 
the regulations. 



S048 


[THE] TEADE MABKS ACT, 1940 


[ SS 55-58 ] 


55. (1) When an application hag been accepted, the Registrar shall, as soon as may be 
Opposition to registration, thereafter, cause the application as accepted to be advertised in the 
prescribed manner, and the provisions of section 15 shall have effect in relation to the registration 
of the mark as if the application had been an application under section 14 : 

Provided that, in deciding under the said provisions the tribunal shall have regard only to 
the considerations referred to in sub section ("5 >> of section 53, and a decision under the said 
provisions in favour of the applicant shall be conditional on the determination in his favour by 
the Central Government under sub-section (2) ol this section of any opposition relating to any 
of the matters referred to in section 64. 

(2 ) When notice of opposition is given relating to any of the matters referred to in section 64, 
the Central Government shall, after hearing the parties, if so required, and considering any 
evidence, decide whether, and subject to what conditions or limitations or amendments or modi- 
fications, if any, of the application or of the regulations to be deposited under section 66, regis- 
tration is, having regard to those matters, to be permitted. 


56. (1) There shall be deposited at the ®'[Trade Marks Registry] in respecii of every mark 
Deposit of ^regulations registered as a certification trade mark regulations approved by the 
governing the use of a eerti- Central Government for governing the use thereof, which shall include 
ficatioa trade mark. provisions as to the cases in which the proprietor is to certify goods and 

to authorise the use of the certification trade mark, and may contain any other provisions which 
the Central Government may by general or special order require or permit to be inserted therein 
(including provisions conferring a right of appeal to the Begiatrar against any refusal of the 
proprietor to certify goods or to authorise the use of the certification trade mark in accordance 
with the regulations); and regulations so deposited shall be open to inspection in like manner as 
the register. 

(2J The regulations so deposited may on the application of the registered proprietor be altered 
by the Registrar with the consent of the Central Government. 

(3) The Central Government may cause such application to be advertised in any case where 
it appears to it expedient so to do, and where it does so, if within the time specified in the 
advertisement any person gives notice of opposition to the application, the Central Government 
shall not decide the matter without giving the parties an opportunity of being heard. 

[a] SuhsMiited by the Trade Marks (Ameudment) Act, 1943 (15 [XV] of 1943), S. 5, for “Patent Office.’^ 
[5-6-1943.] 


57. ^1(1)1 Subject to the provisions of sections 25, 26 and 58, the registration of a person as 
Bight conferred by regis- proprietor of a certification trade mark in respect of any goods shall, 

giye to that person the exclusive right to the use of the 
certification trade mark in relation to those goods, and, without prejudice to the generality of 
the foregoing provision, that right shall be deemed to be infringed by any person who, not being 
the proprietor of the mark or a person authorised by him in that behalf under the regulations 
deposited under section 66, using it in accordance therewith, uses a mark identical with it or so 
nearly resembling it as to be likely to deceive or cause confusion, in the course of trade, in relation 
to any goods in respect of which it is registered, and in such manner as to render the use of the 
mark likely 'to be taken either — 

(a) as being use as a certification trade mark; or 

(b) to import a reference to some person having the right either as proprietor, or by his 

authorisation under the said regulations, to use the mark, or to goods certified by the 
proprietor. 

^[(2) A person registered in any Indian State to which section 82A for the time being applies, 
as proprietor of a certification trade mark shall have the same rights in respect thereof as are 
conferred by this section on a person registered under this Act as proprietor of a certification 
trade mark.] 

[&} Inserted by the Trade Marks (Amendment) Act, 1946 (12 [XII] of 3946), S, 9 [18-4-1946]. [b] The 

words “if valid” were omitted^ ibid. 


58. (1) The right to the use of a certification trade mark given under section 67 by 
No infringement^ in eer- registration shall be subject to any conditions or limitations entered on 
tain circumstances. the register, and shall not be deemed to be infringed by the use of any 

such mark as aforesaid in any mode, in relation to goods to be sold or otherwise traded in in any 
place, in relation to goods to be exported to any market, or in any other circumstances, to which^ 
having regard to any such limitations, the registration does not extend. ' 
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(2) The aaid right to tbs ns© of a certifioation trad© mark sb&li not fee deemed to b© inlringad 
tDy lb© us© of any sueh mark as aforesaid by any person— 

(a) in relation to goods Orirtibed by the proprietor of the mark if, as to those goods or a balk 
of which they form part the proprietjr or another in accordance with his authorisation 
under fch© relevant; regulations has applied the mark and has not subsequently removed 
or obliterated it* or the proprietor has at any time expressly or impliedly oonsented to 
the use of the mark, or 

"'h) in relation to goods adapted to form part of, or to b© accessory to other goods in relation 
to which the mark has been used without infringement of the right given as aforesaid 
•or might for the time being be so used, if the use of the mark is masonably necessary in 
order to indicate that th© goods are so adapted and neither the purpose nor th© effect of 
the 11^0 of th© mark is to indicate otherwise than in accordance with the fact that the 
goods ar© e rtified by the proprietor : 

Provided that clause (a) shall not apply to the case of use con&i&ting of the application o! 
my such mark as aforesaid to any goods, notwithstanding that they are such goods m ar© 
mentioned in that clauso if such application is contrary to the said regulations. 

(8) Where a cartiffoadon trade mark is on© of two oc mor© ^[certiScation kad© marks 
registered under this Act or m any Indian State to which section 82 a for the tima bemg applies] 
which are identical or nearly resemble eich other, the use of any of those marks in exercise of the 
right to the use of that mark given by registration, shall not be deemed to be an mirmgement of 
the right so given to the use of any other of those marks. 

[a] Suhswuted by the Trade Marks (Amendment) Act, 1946 (12 [XII] o! 1946), S® 10 [i8“4“I946] Cor 
‘‘registered certification trad© marks.** 

59. (1) The Central Government may, on th© application in the preacnbad manner of any 
CaBcellatiou oc wymg P‘"r8on aggrieved or on the recommendation of th© Registrar, and after 

ol registration. giving the proprietor an opportunity of opposing the application or 

recommendation, make such order as it thinks fit for expunging or yaryiog any entry m tha register 
relating to a certification trade mark, or for varying the deposited regaladoas, on any of the 
following grounds, namely s — 

(a) that the proprietor is no longer competent, in the case of any of the goods in respect of 
which the mark is regiscecel, to certify chose goods ; 

(h) that the proprietor has tailed to observe any provision of the deposited regulations to be 
observed on his part ; 

(g) that it is no longer to the public advantage that the mark should be registered 
(djths^t it is requisite for the public advantage that, if the mark remains registored, the 
regulations should be varied ; 

and neither a High Court nor the Registrar shall have any Jurisdiotion to mak© an order under 
section 46 on any of those grounds, 

(2) The Registrar shall rectify the register and th© deposited regalatlcns in such manner as 
may be requisite ioc giving effect to an order made under sub-sectioa {!). 

60. The Registrar shall have no power to award costs to or against any party on an appeal 
to him against a refusal of the proprietor of a oartifioation trade mark to 
certify goods or to authorise the use of the mark. 

61. Save as otherwise expressly provided in this Chapter, ©very 
decision of the Central Government under this Chapter shaii ba final. 


CHAPTER IX, 

Special Provisions for Textile Goods. 

B2. The Central Government shall prescribe classes of goods (in this Chapter referred to as 
Textile goods, textile goods) to the trade marks used in relation to which the provisions of this 
Chapter shall apply ; and subject to the said provisions, the other provisions of this Act shall apply 
to such trad© marks as they apply to trade marks used in relation to other classes of goods. 

iOOT & lOOS A. M. 


Costa not to be awarded 
in certain cases. 

Dacisiong of Central 
t^ovemment to be final. 
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63 « ‘[Separate Trade Marks Eegistry at Bombay.] [Sepealed hy the Trade Marks (Amend- 
ment) Jet. 1943 ( 15 [XV] of 1943), S. 6 [6-6.1943]. 

[al SectioBS 6S and 68A war© suUhtuied to the oicigmal seotion 63 by the Trad© Marks (Amendmentj Act 

1941 (27 [XXYII] of 1941 |e 

63&e [Jurisdietion of Bombay Begistmi? and Eegisfcrar in respect of trad© mark© used in 
relation to textile goodsj [Bepealed by the Trade Marhs (Amendment) Ads 1948 (15 [X¥] of 
1948 Js So 6 [5>-6a9S3]. 

Bestrictions on re|is» yespect of textile goods being piecegoods 

ftratiOB of textile goods. " i ^ sib 

(a ) Ho mark consisting of a line heading alone shall be registrabi© as a trade mark , 

(h) a line heading shall not be deemed to be adapted to distinguish ; 

(e) the registration of a trade mark shall not give any exclusive right to the us© of a 
iin© heading, 

(2) In respect of any textile goods, the registration of letters or numerals, or any combina- 
tion thereof, shall be subject to such conditions and restrictions as may be prescribed 3 
[a] Sub&MuUd to the original section by the Trad© Marks (Amendment) Act, 1943 (15 LXV] of 1943)8 S. 7 

[6-6-1943]. 

®[65. Trade marks in respect of textile goods of which registration has been refused shall b© 
Befused Textile entered by the Registrar in a list C3alled the Refused Textile Marks List, and 
marks List. the said list shall at all convenient times be open to the inspection of the public 

subject to such conditions and restrictions as may be prescribed.] 

[a] Subsktutsd by the Trade Marks (Amendment) Act, 1943 (16 [XV] of 1943), S. 8 [6-6-1943]. 

66. (1) The Central Government may in the prescribed manner constitute one or more Ad- 
Advisory Com- visory Committees of persons versed in the usages of the textile trade for the 
mitteea. purpose of this section, 

(2) The Registrar "^3 shall consult any such Committee with respect to any circum- 
stances peculiar t.o the textile trade arising on an application to register a trade mark in respect of 
textile goods, 

( 8) The place of meeting and the conduct of business of such Committees shall be determined 
by rales made under this Act 

[a] The words “laod the Bombay Begistrar,*' were omitted by the Trade Marks (Amendment) Act, 1943 (15 
[XV3 o! 1943), S. 9 [6-6-1943]. The words “and the Bombay** had been subsMuted %h%d, 1941 (27 [XXVIII 
of 1941), S, 6 fof the Deputy.” [27-11-1941]. 


CHAPTER X. 

Offbrceb and Restraint of Use of Royal Arms and State Emblems. 

67. If any person makes, or causes to be made a false entry in the register, or a writing 
Penalty for falsification ol falsely purporting to be a copy of an entry in the register, or produces 
entries in register. or tenders, or causes to be produced or tendered, in evidence any such 

writing, knowing the entry or writing to be false, he shall be punishable with imprisonment for 
a term which may extend to two years, or with fine, or with both. 

Penalty for falsely represent 68. (l) ®[On and after the 1st day of January, 1947], no person 
Ing trade mark as registered. shall make any representation 

( a) with respect to a mark not being a registered trade mark, to the ©fieet that it is a 
registered trade mark ; or 

(h) with respect to a part of a registered trade mark not being a part separately registered 
as a trade mark, to the efiect that it is separately registered as a trade mark ; or 

(c) to the effect that a registered trade mark is registered in respect of any goods in 

respect of which it is not in fact registered ; or 

(d) to the effect that the registration of a trade mark gives an exclusive right to the us© 
thereof m any circumstances in which, having regard to limitations entered on the 
register, the registration does not in fact give that right 
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(2) If any person contravenes any of the provisions of sab-section (1)^ he shall be punishable 
with Imprisonment for a term which may extend to six months, or with fine which may extend to 
five hundred rupees, or with both. 

(3) For the purposes of this ssction, the use in British India in relation to a trade mark of 
the woid “registered”, or of any other expression referring whether expressly or impliedly to regis- 
tration, shall be deemed to import a reference to registration in the register, except — 

(a) where that word or other expression is used in direct association with other words 
delineated in characters at least as large as those in which that word or other 
expression is delineated and indicating that the reference is to registration as a trade 
mark under the law of a country outside British India, being a country under the 
law of which the registration referred to is in fact in force ; or 

(b) where that other expression is of itssK such as to indicate that tho reference is to such 

registration as is mentioned in clause (a) ; or: 

(&) where that word is used in relation to a mark registered as a trade mark under the 
law of a country outside British India and in relation solely to goods to be exported 
to that country. 

H(4) Nothing in this section shall — 

faj apply to a trade mark, application for the registration of which has been made 
before the 1st day of January 1947, until such application has been disposed of ; 

(b) afiect the use of the word “registered” in respect of a trade mark registered in any 
Indian State to which section 824. for the time being applies, or until the application 
has been disposed of, in respect of a trade mark, application for the registration of 
which has been made in any such Indian State before the aforesaid date.] 

[a] Subsiiiuted by the Trade Marks (Ameadment) Aot, 1946 (12 [Xtl] of 1946), S. U, for “From suoli date, 
not being earlier than one year from the commencement of this Act, as the Ceatr^ G-o?erninsn t may by 
notification in the Official Gazette, appoint in this behalf.” [b] Inserted, ibid . 

Eestiaint of use of Royal 69. If a person, without due authority, uses in connection with 
Arms and State emblems. any trade, business, calling or profession — 

(a) the Eoyal Arms (or arms so closely resembling the same as to be calculated to 
deceive) in such manner as to be calculated to lead to the belief that he is duly 
authorised so to use the Royal Arms, or 

(b) any device, emblem or title in such manner as to be calculated to lead to the belief 
that he is employed by, or supplies goods to, or is conDeetei with, His Majesty’s 
Government or the Central Government or any Provincial Government or any 
department of any such Government, 

he may, at the suit of any person who is authorised to use such Arms or such device, emblem or 
title or of the Registrar ] be restrained by injunction from continuing so to use th© 

same. 

^[Provided that nothing in this section shall be construed as affecting the right, if any, of th© 
proprietor of a trade mark containing any such Arms, device, emblem or title to continue to use 
such trade mark.] 

[a] Th© words “or the Bombay Begistrar’*, inserted by Act 27 of 1941, S 7, were omitted by the Trade Marks 
Amendment Aet, 1943 (15 [XV] of 1943), S. 10. [5-6.1943]. [b] Inserted by Act XV of 1943, S. 10, 


CHAPTER XI. 

Miscellaneous. 

Procadura before th© Registrar, 70. In all proceedings under this Act before the Registrar-— 
(aj the Registrar shall have all the powers of a Civil Court for the purposes of receiving 
evidence, administering oaths enforcing the attendance of witnesses compelling the 
discovery and production of documents and issuing commissions for the examination of 
Witnesses; 

(b) evidence shall be riven by affidavit, provided that the Registrar may, if he thinks fito 
take oral evidence in Heu of, or in addition to, such evidence by affidavit; 
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(q) the Begiskar sbal! not mcvQm any power vesfeed in him by ibia Act or the rules made 
ibereunder ad.e’Sely to any party duly appearing betor® Mm without (if required in 
wdtmg within the prescribed time so to do) giving such party an opportunity of being 
heard; 

d) the Kegi'^trar may save as otherwise expressly provided in this Act, and subieot to any 
rules made in this behalf under section 81 ma^ie such orders as to costs as ho considers 
leasonable and any s ich order shall ba executable as a deoieo of a Givil Court. 

*|i, In ell proQi-edings under this Act before the Central Government, evidence shall be given 
Procodiiro bsbio Ccatml by affiiivit provided that the Central Government may, if it tbmhs 
ijrovemment fit take oral ev.dence in lieu of, or in addition to, such evidence by 

and bhali for that purpose have ail the powers ot a Civil Court referred to in clausa (a^ 


of pecHon 7Q. 

Pioced^itamceTUin ^ses Where under this Act an applicant has the cption of making 

Gonit or application either to a Hi^h Court or to the Registrar, — 

if any suit or other p^ooeadings concerning the trade mark in question is pending before 
a High oart or a D'stnct Court the application shall be mide to that High Court or, 
as the OIS 0 may ba, to the H gh Court within whose iurisdiction that District Court is 


situakd; 

, bj it in any other case the apphoation is made to tho Registrar, the Registrar may, if he 
thinks fit refer the application at any stage of the proceedings to a High Court. 

Bulk for Infnngera nt to No suit for the infringement of a trade mark or otherwise 

isQstitiited bGforo District relating to any right in a trade ma*-k shall be instituted m any Co art 
inferior to a District Court having jurisdiction to tiy the suit. 


Appearance ox Begistrae 74. (D In any suit or other leiial proceeding in which the relief 

a proceeiiBg^ iavoivmg sought, includes alteration or rectification of the register, the Registrar 
rQQtificat’on ot reg sfer. appear and b© heard, and shall appear if so 

directed by the tribunal. 

(2) Unless the tribiuiiil otherwise directs, the Registrar may, in lieu of appearing, submit a 
et*4tement in vr ting signed by him giving such particulars as he thinks proper of the proceedings 
before him relating to the matter in issue or of the grounds of any uecision given by him affecting 
it| or of the prjioLica of the ^[Tra'^e Marks Begistryj in like cases or of other matters relevant to 
the issues arid witiin hi^ knowledge as Registrar, and such statement shall be evidence in the 
suit or other proceeding. 

b£5|s ^ ^ :4c :§« * :fc !|fj 

[a] Stibstitufed by ihe Trade Mark's (ArapndraentI Act, 1943 (16 [XV] o! 1943, S. 11, for “Patent Office’ 

[5 6 i943j. [bj Sub- eotioa (i) was omitted, ibid. 

Costs of ^fgi^trar in pro- ^ In all proceedings under this Act before a High Court the 
ceedings before Court costs of ihe Registrar sha I be in the discretion of the High Coart, but 
the Begistrai" shall not be ordered to pay the costs of any of the parties!. 

[a] Inserted by the Trade Mirks (Ameadineai) Aa, 1913 (15 [XY] of 1943) S. 12 [5-6-1943], 


75. (1) ^ printed or written copy of any entry in the regster, purporting to be certified 
Bvfdencp of entries in by the Registrar and t-ealed with the seal of the ^[Trade Marks Reg sferyl, 
register and things done by sfiali be admitted in evidence in all Courts in British India and in all 
Registrars proceedings without further proi f ^for] production of the original. 

(2) A certificate purporting to be under the hand of the Registrar as to any entry, matter 
or thing that he is authorised by this Act or tho rules to make or do shall b© pnma fame 
evidence of the entry having been made, and of the contents thereof, or of the matter or thing 
having been done or not done 

{Gf\ 1 & 2 Geo, Vr, c. 22 — Ss. 57 and 53 ] 

[a] SuhstiUded by the Trade Marks (Amendment) Act, 1943 (15 [XV] of 1943), S. 13, lor “Patent OjEfiee’ 
[5 6-1943] [b] Substituted, ibid., 1941 (27 [XXVII] ot 1941), S. 8. for “oT* [26 11-1941]. 


76. (1) Save as otherwise expressly provided in this Act, an appeal shall lie, within the 
Appeals, period prescribed by the Central Government from any decision of the Registrar 
* 3 under this Act or the rules made thereunder to the High Court having jurisdiction : 


Section 76 — Note 1 

[1] In tb©^ absea^'e of establihbment of any other 
offices In British India, all applications for registration 
ot trade marks, hairing those which can be made in 


Calcutta, must be made to Repistrar at Bombay and 
once they are dfcided by him, High Court of Bombay 
alone would be competent to hear appeals against Ibfe 
decision, (Vol 34) 1947 Lah 171 (172). 
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Provided that if any suit or other proceeding concerning the trade mark in 4mbstiOE is 
pending before a High Court or a District Court, the appeal shall be made to that High Court or 
as the case may be, to the High Court wifchm whose jurisdiction that District Court) is situated, 

(2J In an appeal by an applicant for registration against a decision of the Registrar under 
section 18 or section 14 or section 15, ii shall not be open, save with the express permisfeion of tho 
Court to the Registrar or any party opposing the appeal to advance grounds other than those* 
recorded in the said decision or advanced by the party in the proceedings before the Registrar, as 
the case may be. and where any such additional grounds are advanced th© applLcant for registration 
may, on giving notice in the prescribed manner, withdraw his application without being liable to 
pay the costs of the Registrar or the parties opposing his application. 

(8) Subject to the provisions of this Act and. of rules made thereunder, the provisions of the 
Code of Civil Procedure, 1903 shall apply to appeals before a Sigh Court under this Act, 

fa] The words ‘‘or the Bombay Registrar” siibsUtuted for “or Deputy Registrar” by Act 27 of 1911, S, 9 
were om%tUd by the Trade Marks (Amendment) Act, 194S (15 [XV] of 194S}, S. 14, [5-6 1943], 

Power to High Courts lo 77. A High Court may make roles consistent with this Act as to 
wake rules. conduct and procedure of all proceedings under this Act before it. 

78. If in any legal proceeding in which the validity of the registration of a trade mark comes 
Certificate of validity, jntjo question, a decision is given in favour of the proprietor of the 

trade mark, the tribunal may grant a certificate to that effect, and if such a certificate is granted, 
then in any subsequent legal proceeding in which the said validity comes into question, the said 
proprietor on obtaining a final order or judgment in his favour shall, unless the said final order 
or judgment for sufficient reason directs otherwise, be entitled to his foil costs, charges and expenses 
as between legal practitioner and client, 

79. In any suit or other proceeding relating to a trade mark, the tribunal shall admit 
Trade usage, etc., to be evidence of the usages of the trade concerned and of any relevant trade 

laksa into consideration. mark or get up legitimately used by other persons. 

80. Where by or under this Act any act, other than th© making of an affidavit, is required 
Ag^^nta. to be done by any p.-rson the act may, subject to prescribed conditions or in special 

cases with the consent of the Central Government, be done in lieu of by that person himself by a 
duly authori-ed agent, being either a legal practitioner or a person registered in the prescribed 
manner as a trade marks agent. 


81. There shall be paid in respect of applications and registration and other matters under 
Pees. this Act such fees as may be prescribed by the Central Government. 

Crown to b© bound. S2 The provisions of this Act shall be binding on the Crown. 

®[82i« (l) The Central Government may enter into reciprocal arrangements witli any 
Power to make reciprocal Indian State whereby trade marks and ccrufication trade marks 
arrangements with Indian registered under this Act shall have in that State protection as if 
registered in that State and where such arrangements have bean entered 
into with any Indian State, the Central G3vernmeat shall by notificafeioa in the official Gazette 
declare that this section shall apply to that State. 

(2) Where any such arrangements as aforesaid with any Indian State uto terminated, the 
Central Government shall by a further like notification cancel themotification under sub-section (1) 
relating to that Ssate,] 

[a] Inserted by the Trade Marks (Amendment) Act, 1946 (12 [XII] of 1946), S. 12 [18-4-1946]. 


83. If at any time after the expiry of six months from the commencement of this section it 
Power to make reciprocal is mado to appear to the Central Government that any Government 
arrangemtnta with other outside India has made satisfactory provision for the protection 
Governmenta, Within its territories of trade m^irks in resp-ct of which an application 

for registration has been made in British India, the Central Government may by notification^ in 
the official Gazette, make provision with regard to trade marks in respect of which an application 
for registration has leen made within the territories of that Government to enable any person 


Section 76 — Note 1 (contd.)^ 

[2] Act does not provide for farther appeal from 
decision of single Judge in appeal under S 76 — Such 
appeal ako cannot be founded on rules made by Oalcuiita 
High Court under S. 77. Registrar of Trade Marks is 


not Court sobject to High Courtis superintendence -“=• 
His refusal to regi=^ter trade mark is not decree of Court 
Eubject to superintendence of H'gh Court. (Vol 34) 1947 
Cal 49 (62, 57) (DB) (The Trado Mark Act is not an 
amendment within CL 44, Letters Patent ) 
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who has applied within such territories for registration of a trade mark or his legal represenWi?® 
or assignee to obtain registration of the trade mark in British India under this Act on his making 
an application for registration in British India within such period as may be fixed in this behalf 
by the notification as if an application for registration under this Act had been made in respect 
of that trade mark at the date at which the application for regisbration was made within the 
territories of that Government. 

[a] The word “British** was omitUd by the Trade Marks (Amendment) Act, 1946 (12 [XII] of 1948)g Se IS 
[18-4-l946]a 

84 ("I j The Central Government may, subject to the condition of previous publication by 
Power of Central Govern- notification in the official Gazette, make rules'^ to carry out the purposes 
ment to make rules. of this Aot, 

(2) la particular and without prejudice to the generality of the foregoing power, such rales 
may— 

(a) prescribe the classification of goods for the purpose of the registration of trade marks 
and empower the Registrar to amend the register so far as may be necessary for the 
purpose of adapting the entries therein to any amended or substituted classification which 
may be prescribed ; 

(h) require the making of duplicates of trade marks and other documents connected therewith ; 

( c) provide for securing and regulating the publication, sale or distribution of copies of trade 
marks and other documents connected therewith ; 

(d) prescribe additional matters to be entered in the register ; 

(e) prescribe the conditions and restrictions subject to which the register, and 

the Refused Textile Marks ^[Liat] may be inspected ; 

(f) prescribe the form of certificates of registration ; 

(g) prescribe the conditions under which a trade mark removed from the register may be 
restored under sub-section ( 8) of section 18 ; 

(h) prescribe the further documents, information or evidence to accompany an application 
under sub-section ( 1) of section 41 ; 

( i) prescribe classes of goods as textile goods for the purposes of Chapter IX ; 

(j) provide for the constitution of Advisory Committees referred to in section 66, and pre» 
scribe the places of meeting, and conduct of business at meetings, of such Committees ; 

(h) regulate the awarding of costs by the Registrar under section 70; 

(1) prescribe the conditions subject to which an agent referred to in section 80 may aot; 

"^[(U) make such supplementary provision as may be necessary or expedient to give effect to 
reciprocal arrangements entered into with Indian States under section 82A.3 

(m) prescribe the fees to be paid under this Aot; 

(n) provide for the establishment of branches of the Trade Marks Registry when expedient for 
facilitating the working of this Act, and authorise the preparation of copies of the register 
to be kept at such branch offices : 

(o) prescribe the manner in which, in proceedings under this Act before the Central Govern- 
ment or the Registrar, applications shall be made, notices given and matters advertised ; 

(p) prescribe times or periods required by this Aot to be prescribed ; 

(q) provide, generally, for regulating the business of the Trade Marks Registry and of 

branches established under clause ( n) and for regulating all things by this 

Act placed under the direction or control of the Central Government or the Registrar* 

«£* * t :5cj 

the Trade Marks Bales, 1942. ^ 

[a] The words ‘'the Textile Marks Beeords,” wherein “Beoorda** had been substituted by Aet 21 of 1941 
S. 10, for “Becord” were omitted by the Trade Marks (Amendment) Aot, 1943 {XV [16] of 194S), S. 15 
[6-6-1943 3 [b] Substituted Act 15 of 1943, S. 15, for “Lists’* substituted by Aot 27 of 1941, S. 10. for 
List.” [c] Inserted by the Trade Marks (Amendment) Act, 1946 (XII [12] of 1946), S 14, [18-4-1946.) 
[dj The words “or under section 63” were omitted by Act 27 of 1941, S. 10. [e] The Cl. (rl added by Aot 
27 of 1941, 8. 10, was omitted by Aot 15 of 1943, S. 15 [6-6-1943]. 

to ^ake Central Government may, by notification in the official 

tions for registratbn^before t^e provide Buch procedure as it considers expedient to enable 

coming into force of the intending ^applicants to deposit trade marks at the Patent Office 
remaining provisions of Act. before the coming into force of the remaining provisions of this Aot: 

Provided that the deposit of a trade mark under this section shall not affect any right, ezist- 
iBg or accruing, in the trade mark. 



[S86] 


[THE] TEABB MASKS AOT^ 1940 


S05S 


pro©€®dlQga Pateafc ®[86. Oa the commencement of the Trade Marks (AmendmentI 
^istry ^to be de^^^to applications made and all acts done under this Act befow 

^0 been taken at Trade skt the Patent Office or the Bombay Registrar shall be deemed 

Marks Begistry. to have been made and done at the Trade Macks Begistry, Bombay, and 

shall have effect as if made or done tinder this Act as amended by the Trade Marks (Amenineiit) 
Act, 1943.] 

[a] AMe-d i?y the Trade Marks (Amendment) Act, 1943 (XV [15] of 1943)s Be 16 [5-6-1943], 
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Statement of Objecltt and Reasons* 


f 

'^‘This Bill iiad betiU prepared in response to the 
following Eesolation wMch was adopted by the Degisla- 
|w 0 Assembly on Ist March 1924 : “This Assembly 
ijecommeods to tbs Goveinor-Greneral in Council that 
he should tab© steps to inteoduo©g as soin as practieable, 
in the Indian LegislaUie such hgislation as may be 
necessary for the legistratlon o! Trade Unions and foi 
the protection of Tiada Umiom”, 

The question was esamined ia detail by the Govarn- 
ment ol India and Local Gc^ornments were consultad: 
fall opportunity was givc-n tor the esprossioo of Tiewc 
by associations ol employers and employoeg, and by tho 
public generally* In the light ol opinions received a 
draft Bill was prepared and pablished in September 
1924, The Government ol India after considering the 
criticisms received on that Bill, see no ground for 
modifying th© goneial principles underlying the Bill, 


and, escapt for mtnoi alieration?, the prason^ Blii y 
ro’Droduetioo of ibe Bill prevloosly publfehed 

The general scheme ot the Bill may fee briefly 02 
plained, A Trade Union making the nscotssary appUoa 
tion willj on compliance wnh certain stated conditions 
deaigned to ensure that the Union is a bona fide Trade 
Union, and that adequate safeguards are provided for 
tho rights of its members, be entitled to xegistratioB 
Tba Union and its members will thereupon recaive 
protection in certain cases In respeot both of civil and 
cnmoul liability. No re^detion is placed upon the 
objects which a registered Trade Uniou may pursua^ 
bat the expenditure of its funds must be limited tc 
specined Trade Union purposes. The legal position 0 ! 
Trade Unions which do not register will be unaffected 
by the Bill.” 

— Gazette 0 ! India, 1925, Part Y, page B 


tot how affected by subsequent legislation, 

— Amended by Acts 15 ol 1928; 45 of 1947, 

— Adapted by A. 0. 

™ Eepaaied in part by Act 25 of 1942, 


Cognate Acts and Provisions, 
i* iNDDSTBlAii DISPUTES ACT, XIV OP 1947. 

2, INDUSTEIAL EMPLOYMENT (STANDING OEDBBS) ACT, XX OF 194\). 


[The Indian] Teadb Unions Act, 1926. 

(Act XVI op 1926.)'^ 

[25th Mar ah, 1926J 

dn Act to provide for ilie registration reGognitlonl of Trade Unions and in 

certain respects to define tke law relating to ^[registered and recogmsed 
Trade Unions and to certain unfair practices in industrial or 
trade employme it ] 

Where \S h is expedicot to provide for tlie reglstoation ^[md. resognition] of Tnde Umons 
and in certain i>t?spects to define the law ralatiag to ^[r^gistered and recognised Trade Unions and 
to certain unfair practices in indnstriai or trade employment.] It is hereby enacted as follows 
[^] For Statemeati of Objects and Reasoue, s^e Gasf^'tte of India, 1925, Pt. V, p 8, and lor ReporS ol Seleotj 
‘Committee, sss %b%d , p 197. [b] Inserted by the Indian Trade Unions (Amendnientj Ao^i, 1947 fd5 [ELY] 

of 1947, 8. 2. tc] Substituted for “registered Trade Unions in British India’®, ib:4> 


CHAPTER I. 


. . Frehminary. 

Short title, extend an 0 i n tt ^ rr . 

commencement Act may be called the Indian Trade Unions Act. 192b. 

(2) It ©xtsnds to tlie whole o! British India, including British Baluchistan and the Sonthal 
Parganas. 

fS I Tt shall come into force on such date^ as th© ^[Contral Goyemmenl;] mays % notification 
in th© ®[OBc?ial Gazette], appoint. 

fa] 1st June, 1927; ses Gas^rta of India, 19*27, PL I, p. 467. [b] Substituted by A, O* for "‘GovQrnor-OtMra 
in Gounoir®. M Subshtui^d by A O.ior “Gazette of India”, 

Definitions nnless there is anything repngnanl ia th© subjecij 

or contest,— - 

(a) ^ ’ap pi opnafe Govcriiineni®* means, in relation to Trade Unions whose objects are not 
confinoJ to one PzoYiace, the Central Go Yernment and in relation to other Trade Unions 
but subject to the provisions of section 28 As the Provincial Governnient ; 


Section 2 

[13 Combioation of vanooi Ibusiaesses inter se to 
keep up prices and to btmefiti members— Constituents 
to do nothing more than obaervo certain restrictions 
contained in the agreement and pay into the pool a 
particular amount of moDey— Payment out of the accu* 
inulations of certain shares to the constituents also pro- 
vided lor — Agreement also containing clauses for action 


— Note 1 

to ba taken !o case of breach of contract by members 
including arbitratiioii clausa — Ail kinds of restrictive 
clauses to operate in ease, of emergency created by a 
break down of the machinery also inserted In the agree- 
ment — Held it wa- not a partnership but being a 
oombination fell within the definition of Trade Unioe. 
fVol 27) 1940 Nftg 228 (229!;ILE (1941) Nag 702 (DB), 
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'^employet ' means— 

(i) in relation to an indusky carried cn 07 er undai lihe aiimoriiy of any u&parrmei u Cl 
the Central Govorninent or a Provincial GoyerDiaeoL, the authority prescribed in tV‘ 
behalf, or where no authority is i^rascribed, the head of the departmeni, 
lii) in relation to an industry carried on by or on h‘±ill of c local aiithoritv, i,h6 chief 
live officer ol that authorityj 
and includes an association of omployeis j 

'a) *esGcutive” means the body, by whatever called, x ;fhieh the manageineni of to 
affairs ol a Trad© Union is entrusted ; 

d ) ^Industry ' means any business, trade, undertaking, manuiacture or calling of employert 
and includes any calling, services employment, handicraft, or industrial occupation oz 
avocation oi workmen ; 

[3) *®Laboiir Court” means, in relation to a Trade Union, a Labour Court appointed by the 
appropriate Government under sub-section (1) of section 28B ;] 

UT/;] ^officer”, in the case of a Trade Union, includes member 01 the execiitiv© 
but does not include an auditor ; 

g>] '‘prescribed” means prescribed by regulations made under rliis Act : 
h) ‘^recognised Trade Union” means a Trade Union recognised under this Act] ; 
j] 'registered office” means that office of a Trad© Union wffiieh is registered under tuis Acv 
as the head office thereof ; 

"Regsstered Trade Union” means a Trade Union registered under this Act ; 

“Registrar” means a Registrar of Trad© Unions appointed by the ® [appropriate Govern 
mentj under section 3, and “ the Registrar”, in relation to any Trade Union, means tk 
Registrar appointed for the Province in which tho head or registered office, as the case 
may be, of tho Trade Union is situated \ 

^Ul) 'strike” has tho meaning assigned to it in the Industrial Disputes Act, I9i7, “illegal 
strike” means a strike which by virtue of any law for the time being in force is illegal, 
and “irregular strike” means an illegal strike or a strike declared by a Trad© Union in 
contravention of its rules referred to in clausa (d) of section 28D ;] 

“trade dispute” means any dispute betwten employers and workmen or between work 
men and workmen, or between employers and employers which is connected with the 
employment or non. employment, or the terms of employment or the conditions ol labour, 
of any person, and “workmen” means all persons employed in trade or industry whethes 
or not in the employment of the employer with whom the trade dispute arises ; and 
“ Trade Union ” means any combination, whether temporary or permanent, formed 
primarily for the purpose of regulating the relations between workman and employers or 
between workmen and workmen or between employers and employers, or lor imposing 
restrictive conditions on the conduct 0: any trad© or business, and incHides any feder-’’*.- 
tion of two or more Trade Unions : 

Provided that this Act shall not affect — 

(i) any agreement between partners as to ulieir own business ; 

fii) any agreement between an ©mplcyer and thoso employed by him as to such employ ^ 
ment ; or 

(iii) any agreement in consideration of the sal© cl the gcod will 0! a business or ol instmo- 
tion in any profession, trade, or handicraft. 

[a] Subshtuled for the op^nmg paragraph and oUu^^e (a) by the Indian Trade Unions (Amendment) Act, 194? 

(45 [XLV] of 1947), S 3. [b] Rale tiered tor (b) ^nd (ch rely, %Ud, [c] Clause (k) was inserted^ 

ib%d [d] ReUitered lor (d), (e) and (f) respectively, thid. [e] Substituted for ‘tiooal Government* by A. 0, 

[4] Clause (1) was 'inseried by Act XLV of 19i7, S. S. [g] Rcletiered lor (g) and (h) respectively, 


CHAPTER 11 

Begistration of Trads Unions 

3. *^[The appropriate Government] shall appoint a person to be the Begiskar of Trade Unions 
Appointment ol iiegistrars. for ^ [each Province] . 

[a] SuhsMuted by A, 0, for “Each Local GoveenmonP’o [b] SubsUiuted by A. 0. for ”tbe province.” 

i Any seven or more members of a Trad© Union may, by subscribing their names to tac 
Mode of registration. i^nles ol the Trade Union and by otb©rwi«0 complying with the provision^ 
of IhiB Act with respect to legistration, apply for registration of ih© Trad© Union under this Acto 
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(l) Every application for registration of a Trade Union shall be made to the Regtstmrn 
Applicafcion for registration, and gfjall be accompanied by a copy of the rules of the Trade Union 
m& a statement of the following particulars, namely 

(a) the names, occupations and addresses of the members making the application ; 

(b) the name of the Trade Union and the address of its head office ; and 

(g) the titleSj names, ages, addresses and occupations of the officers of the Trade Union, ^ 
(2) Where a Trade Union has been in existence for more than one year before the making 
of an application for its registration, there shall be delivered to the Registrar, together with the 
application, a general statement of the assets and liabilities of the Trade Union prepared in such 
form and containing such particulars as may be prescribed. 

6. A Trade Union shall not be entitled to registration under this Act, unless the executive 
Provisions to be contained in thereof is constituted in accordance with the provisions of this Act, 

rules of a Trade Union. and the rules thereof provide for the following matters, namely 

(a) the name of the Trade Union ; 

(b) the whole of the objects for which the Trade Union has been established ; 

(0) the whole of the purposes for which the general funds of the Trade Union shall be appli- 
cable, all of which purposes shall be purposes to which such funds are lawfully applicable 
under this Act; 

(d) the maintenance of a list of the members of the Trade Union and adequate facilities for 
the inspection thereof by the officers and members of the Trade Union ; 

(e) the admission of ordinary members who shall be persons actually engaged or employed in 
an industry with which the Trade Union is connected, and also the admission of the 
number of honorary or temporary members m officers required under section 22 to form 
the executive of the Trade Union ; 

(f) the conditions under which any member shall be entitled to any benefit assured by the 
rules and under which any fine or forfeiture may be imposed on the members ; 

(g) the manner in which the rules shall be amended, varied or rescinded ; 

(h) the manner in which the members of the executive and the other officers of the Trade 
Union shall be appointed and removed ; 

(1) the safe custody of the funds of the Trade Union, an annual audit, in such manner as 
may be prescribed, of the accounts thereof, and adequate facilities for the inspection of 
the account books by the officers and members of the Trade Union ; and 

(s) the manner in which the Trade Union may be dissolved. 

7. (l) The Registrar may call for further information for the purpose of satisfying himself 

Power to call for further that any application complies with the provisions of section 6, or that 

altoration*of^n^ s^equire ^jjje Trade Union is entitled to registration under section .*6, and may 

refuse to register the Trade Union until such information is supplied. 

(2) If the name under which a Trade Union is proposed to be registered is identcial 
with that by which any other existing Trade Union has been registered or, in the .opinion of 
the Registrar, so nearly resembles such name as to be likely to deceive the public or the members 
of either Trade Union, the Registrar shall require the persons applying for registration to alter the 
name of the Trade Union stated in the application, and shall refuse to register the Union until such 
alteration has been made, 

8. The Registrar, on being satisfied that the Trade Union has complied with all the require- 

Begisfcration, ruents of this Act in regard to registration, shall register the Trade Union by 

entering In a register, to be maintained in such form as may be prescribed, the particulars relating 

to the Trade Union contained in the statement accompanying the application for registration. 

9. The Registrar, on registering a Trade Union under section 8 shall issue a certificate of 
Oeitifioate of registration, registration in the prescribed form which shall be conclusive evidence 

that the Trade Union has been duly registered under this Act. 

10. A certificate o! registration of a Trade Union may be withdrawn or cancelled by the 

Cancellation of registration. Registrar — 

(a) on the application of the Trade Union to be verified in such manner as may be 
prescribed, or ^ 

Section S — Note 1 

[1] Application for registration of tmlon—Regisfccar’s written by Union Secretary to Bengal Government for 
innotion ia limited to seeing that requirements of Act lifting ban and refuse to register. (Vol 23) 1986 Cal 6*1 
m complied with — Eegistrar cannot rely on letter (60, 61) ; 68 Cal 566 (DB). 
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(h) if the KegiStrar is satisfied that the certificate has been obtained by fraud or mistoke, o£ 
that the Trade Union has ceased to exist or has wilfully and after notice from the 
Eegistrar contravened any provision of this Act or allowed any rule to continue in force 
which is inconsistent with any such provision, or has rescinded any rule providing for 
any matter provision for which is required by section 6 : 

Provided that not less than two months’ previous notice in writing specifying the ground, on 
which it is proposed to withdraw or cancel the certificate shall be given by the Registrar to the 
Trade Union before the certificafee is withdrawn or cancelled otherwise than on th© applicatoon of 
the Trade Union. 

(1) Any person aggrieved by any refusal of the Eegistrar to register a Trad© Union 
Appeal. 0^ j^y |;|20 withdrawal or cancellation of a certificate of registration may, within 
t^uch period as may be prescribed, appeal — 

(aj where the head office of the Trade Union is situated within the limits of a Prasidenoy- 
town ^ to the High Court, or 

(b) where to© head office is situated in any other area, to such Court, not inferior to the 
Court of an additional or assistant Judge of a principal civil Court of original Jurisdic- 
tion, as the ® [appropriate Government] may appoint in this behalf for that area. 

( 2) The appellate Court may dismiss the appeal, or pass an order directing th© Registrar to 
register the Union and to issue a certificate of registration under the provisions of section 9 or 
setting aside to© order for withdrawal or cancellation of the certificate, as the case may be, and 
to© Registrar shall comply with such order. 

(8) For toe purpose of an appeal under sub-section (l) an appellate Court shall, so far m 
may be, follow the same procedure and have the same powers as it follows and has when trying a 
suit under the Code of Civil Procedure, 1908, and may direct by whom the whole or any part of 
toe costs of the appeal shall be paid, and such costs shall be recovered as if they had been awarded 
m a suit under the said Code. 

(i) In the event of toe dismissal of an appeal by any Court appointed under clause fb) of 
5ub section (1)^ the person aggrieved shall have a right of appeal to toe High Court, and the High 
Court shall, for toe purpose of such appeal, have all the powers of an appellate Court under sub- 
sections (2) and (8)t and the provisions of those sub-sections shall apply accordingly.] 

[aj 8ubst%iuted by the Indian Trade Unions (Amendment) Act, 1928 (16 [XVJ of 1928), S. 2. [b] The words 

**orof Bangooa” were repealed by A. 0. [c] Substituted by A. O. for “Local Goy 0 rnment*\ 

li. All communications and notices to a registered Trade Union may be addressed to its 
Begistered office. registered office. Notice of any change in the address of the head office 
shall be given within tourteen days of such change to the Registrar in writing, and the ©hanged 
Mdress shall be recorded in the register referred to in sei^tion 8. 


13. Every registered Trade Union shall be a body corporate by the name under which it is 
Incorporation of registered registered, and shall have perpetual succession and a common seal wito 
Trade Unions. power to acquire and hold both moveable and immoveable property and 

to contract, and shall by the said name sue and be sued. 

.a MgiZred^Trade Vniml I*- The following Acts, namely 

( a) The Societies Registration Act, 1860, 

(b) The Co-operative Societies Act, 1912, 

fdj ^ ^ 

(e) The Indian Companies Act, 1913, 

ahaE not apply to any registered Trade Union, and toe registration of any such Trade Union 

under any such Act shall be void. ^ « « * 

[a] Clauses (c) and [d) were repealed by the Bepealing and Amending Act, 1942 (25 [XXV] of 1942), S. 2 ana 
Sob. I [1-10-1942]. 


Section 11— Note I 

[1] When there is an appeal to the High Court, it 
'Should come before a Judge sitting on the original side 
who is to deal with the matter in the same way as if he 
were trying a suit under the provisions of the Code of 
Civil Procedure. (Vol 23) 1936 CaL 67 (61) ; 63 Cal 665 
fD B). 

Section 13— Note 1 

£1] Suit by a registered Trade Union — Vice Presi- 


dents of the Union are not proper plaintlfis. (Vol 20) 
1933 Lah. 203 (206) : 14 Lah. 330. 

[2] In the oase of an unregistered Trade Union a suit 
by one member against aucther not in a representative 
capacity but as a contracting party to the combination 
is maintainable {Vol 27) 1940 Nag. 228 (230) ; I L B 
(1941) Nag. 702 (D B). (Suit in tort against a membe?' 
in a representative capacity is not maintaiziabi©). 
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Sights and LiaUlities of registered Trade Unions. 

Obieetsonwmoli general IS. The general funds of a registered Trade UiiIgh ihall not be 
iiiiids may be spent;. Spent on any other objects than the following, namely 

(a) the payment of salaries, allowances and expenses to officers of tho Trade Union ; 

(b) the payment of expenses for the administiation of the Trade Unions indiding audit 
of the acc junta of the general funds of the Trade Union ; 

(c) the prosecution or defence ot any legal proceeding to which the Trade Union or any ' 
member thereof is a party, when such prosecution or defence is undertaken for the 
purpose of securing or protecting any rights of the Trade Union as such or an^ 
rights arising out of the relations of any member with his employer or with a prson 
whom" the member employs ; 

(d) the conduct of trade disputes on behalf of the Trade Union or any member thereof ; 

(e) the compensation of members for loss arising out of trade disputes; 

(f) allowances to members or their dependants on account of death, old age, sicknes?', 
accidents or unemployment of such members ; 

^ g) the issue of, or the undertaking of liability under, policies of assurance on the lives 
of members, or under policies insuring members against sickness, accident or un- 
employment ; 

(h) the provision of educational, social or religious benefits lor members (including the 
payment of the expenses of funeral or religious ceremonies for deceased members'' 
or for the dependants of members ; 

(i) the upkeep of a periodical published mainly for the purpose of discussing questionf^ 
aieeting employers or workmen as such ; 

fj) the payment, in futherance ot any of the objects on which the general funds of the 
Trade Union may be spent, of contributions to any cause intended to benefit work- 
men in general, provirted that the expenditure in respect of such contiibutions in 
any financial year shall not at any time during that year he in excess of one.fourth 
of the combined total of the gross income which has up to that time accrued to the 
general funds of the Trade Union during that year and of the balance at the credit 
of those funds at the commencement of that year ; and 

{kj subject to any conditions contained in the notification, any other objeel notified by 
the ^[appropriate Ooveremont] m the ^[Official Gazette]. 

[a] Substituted by A. 0. for “Governor-General in Ooansil.’* [b] Substituted fey A* 0. :cr “irar^ette of India 


OBJECTS AND REASONS 


“The object on which the funds may be spent have 
bean limited to objects generally recognised as legiti- 
mate irade union objeots. As, however the clause 
may not prove sufficiently elastic in practice, it is pro- 
posed so empower the Governmens of India to add to 


the list of objects. This will make it possible to provide 
for the extension of the scop® of registered trade unions* 
if the development of the trad® union movement ren- 
ders that desirable.” 

S. 0. B. 


16. (l) A registered Trade Union may constitute a separate fund, from contributions sepa- 
CouBtitutioa of a separate rately levied for or made to that fund, from which payments may be* 
fund for political purposes. made, for the promotion of the civic and political interests of its mem- 
Iws, in furtherance of any oi the objects specified in sub-seefcion (^), 

(2) The objeets referred to in sub-section (l) are : — 

(a) the payment of any expenses incurred, either directly or indirectly ^ by a candidate 
or prospective candidate for election as a member of any legislative lx)dy constituted 
under the Government of India Act ^[or the Government of India Act, 1935] or of any 
local authority before, during, or after the election m connection with his candida- 
ture or election ; or 

(b) the holding of any meeting or the distribution of any literature or documents it 
support of any such candidate or prospective candidate ,* or 

(c) the maintenance of any person who is a member of any legislative body constituted 
under the Government of India Act ^[or the Government of India Act, 1935] or of 
any local authority ; or 
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(i) ihG registration of electors or the selection of a car didate for any legislative "body 
constituted under the Government of India Act ^[or the Government of India Act, 
1936] OP for any local authority ; or 

(e) the holding of political meetings of any kinda or the distribution oi political litera^ 
tuFO or poiitieni dooumants of any kind. 

(S) No member shall be eorapellcd to contribut© fo the fund constitnied tinder sub sec- 
tion (1) ; and a msoibsr who does net contribiite to the said fund shall not ba excluded from any 
reneBts of the Trade Unions or placed in any respect either directly or iadirecfcly under any dis«- 
ability or at auy disadvantage as compaied with other iLieiii’'ers of Trade Union (except in 
relation to the conirol op managemenii of the said fund) by reason of hia nos contributing to the 
said fund ; and contribiition to the said fund sbull not be made a cendi iou admission to the 
Trad© Union. 

[a] Ins$r(ed by A. 0 the Ae'^ i: 26 Geo V, c, 2o 

^ OBJECTS AND REASONS 

qnostiQr Oa ^sp®nditure c! Trade Uaion C( ntHtoi ms to opitoual We have lii“ 

imads on political objoetz iotind io ba one ot oongi- cladeci pcos^amcpa S'ik n ti'^m tb© Engl! li law lo fm- 
lemWe dlffioolty. We are by a majority of opinion that vent ooiaif dis'cr'miination a a m^eontribatlag 

jooh 0 Kpen litaro should be allowed ; the majority are member, fn prescribing tshe pohrical objects also, on 
also of opinion that such expenditure should be met whic‘j expHoditU'e mav b@ inoiiirfdj we have foUoweU 
not from fsho general fundsj bat from a speoial fund, tiie provtsious ot the Edglish law ® —S. 0. E. 

i7o No officfir or member of a registered Trade Union shall be liable to pun’sbment under 
Criminal conspiracy in sub-S6Ctioii (2^ oi section 1 OB uf the Indian Penal Code, in respect of 
vHide disputes. any agreement made borw en the members tor the purp of furthering 

mj snob object of the Trade Union as is specified in s-ction 15^ uniebs the agreement is an 
agreement t; commit as o^ence. 

OBJECTS AND REASONS. 

‘“Under th® existing criminal law an agreement to do similar in it? effpofe to the oorresp^'^ndfug provisions of 
an illegal act ia itself a criminal o^ence. “Illegal act** the English law prot6'*ts trade unionists from proseerf* 
Includes all acts which* provide grounds for civil actions, tions for on uinal o napiracy where ihe aKreement into 
Thus, for example, two men who agree to perisuade which they have enttred is not an agreement to commit 
workmen to break tlieir contracts with their empl ^yera an oJBlence.'’ 

i^re guilty o! onminai conspiracy. The clause, which is — S. 0. R. 

18* (1) No suit or other legal proceeding shall be maintainable in any Civil Court against 
Immunity from civil suit any registered Trade Union any offiivr or member thereof m respect 
In cert dn oases, o! any aofc done in coat mpiation or fartheranoe of a ‘trade dispute to 

which a member of the Trade Union is a party on the ground only that soch act induces some 
other person to bre^k a contract of employment that it is m intertoreote with the tradOe 
business or employ meni of sime other person or with the right of some other perron to dispose oi 
his capital or of his labour as he wills. 

A reg stored Trade Union shall not be liable in any suit or other legal prooeediBg in any 
Oivil Court m re^pset of any tordou-i act done in contomplatiioa or furtherauca of a trade dispute 
by an agent of th© Trade Union if it is proved that such s erton acted withouj the knowledge olj or 
contrary to express instructions given by, the executive of the Trade Union. 


OBJECTS AND REASONS. 


‘ The first part of this clausa coirasponds to sef‘tions 1 
and 8 of the British Trade Disputes Act, 1908, and 
protects trade unions and their offisers and membera 
from certain civil actions. An important type of action 
which this clausa will prevent is a suit aribing out of 
the persua ion exeroised on trade union members and 
others to join in a strike, where that strike (as ia 

Section 17— Note 1 

[1] No conflict exists between this Act and S. 7 of 
the Orimioal Daw Amendment Act of 1932. Apait from 
the immunity from civil liability and liability for 
criminal conspiracy, either in respect of any declaration 
of strike that the trade union may make or any acts 
done io fortheraoee o! ihe trade diapute, the trade 
onions do not enjoy Immunity from any criminal 


frequently the case) involves breach of contract on the 
part of workmen The second part of the clause gives 
trade unions a large measure of immunity from liabili- 
ties arising out of acts of their agents, and is in accord- 
ance with a recommendation made by the majority of 
the Royal Commission on Trade Disputes and Trade 
Combinations in England in 1906.’®— S.O.B. 

"^enoe. (Yoi 22) 1985 Nag. 149 (152) ; 31 Nag. L R 318 : 
36 Cr. L. Jour# 11*53, (Agreement to commit oSence — 
Trade union would be liable under S. 17 lor criminal 
conspiracy). 

Section 18— Note I 

[1] Section 18 does not afford immunity to trade 
union or offi^ier thereof lor act ol deliberaw trespasi 
(Yoi 26) 1939 Sind 266 (268). 
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19» Notwithstanding anything contained in any other law lor the time being in lore®8 aa 
EmforGeability of agree- agreement between the members of a registered Trade Union shall nou 
fflents. i)0 void or voidable merely by reason of the fact that any of the objects 

of the agreement are in restraint of trade : 

Provided that nothing in this section shall enable any Civil Court to enteriain any legal 
proceeding instituted for the express purpose of enforcing or recovering damages for the breach of 
any agreement concerning the conditions on which any members of a Trade Union shall or shall 
not sell their goods, transact business, work, employ or be employed. 

20« The account books of a registered Trade Union and the list of members thereof shall be 
Eight to inspect books of Open to inspection by an officer or member of the Trade Union at such 
Trade Union, iinies as may be provided for in the rules of the Trade Union, 

il. Any person who has attained the age of fifteen years may be a member of a registered 
Eights of minora to Trade Union subject to any rules of the Trade Union to the contrary^ 
membership of Trade may, subject as aforesaid, enjoy all the rights of a member and 
execute all instruments and give all acquittances necessary to be executed 

or given under the rules : 

Provided that no person who has not attained the age of eighteen years shall be an officer of 
any such Trade Union. 

22. Not less than one.half of the total number of the officers of every registered Trade 
Proportion of officers to be Union shall be persons actually engaged or employed in an industry 

connected with the industry. with which the Trade Union is connected : 

Provided that the ^[appropriate Government] may, by special or general order, declare that 
the provisions of this section shall not apply to any Trade Union or class of Trade Unions 
specified in the order. 

[a] Substituted by A, 0. for “Local Government.” 

23. Any registered Trade Union may, with the consent of not less than two-thirds of the 
Change of name, total number of its members and subject to the provisions of section 25, change 

its name. 

25. Any two or more registered Trade Unions may become amalgamated together as one 
Amalgamation of Trade Trade Union with or without dissolution or division of the funds of 
such Trade Unions or either or any of them, provided that the votes 
of at least one-half of the members of each or every such Trade Union entitled to vote are 
recorded, and that at least sixty per cent, of the votes recorded are in favour of the proposal, 

25. (1) Notice in writing of every change of name and of every amalgamation, signed, m 
Notice o£ change of name the case of a change of name, by the Secretary and by seven members 

or amalgamation, of the Trade Union changing its name, and, in thip case gi an amalga- 

mation, by the Secretary and by seven members of each and every Trade Union which is a party 
thereto, shall be sent to the Eegiatrar, and where the head office of the amalgamated Trade Union 
is situated in a different Province, to the Eegistrar of such Province. 

(2) If the proposed name is identical with that by which any other existing Trade Union 
has been registered or, in the opinion of the Eegistrar, so nearly resembles such name as to be 
likely to deceive the public or the members of either Trade Union, the Eegistrar shall refuse to 
register the change of name. 

(3) Save as provided in sub-section (2), the Eegistrar shall, if he is satisfied that the 
provisions of this Act in respect of change of name have been complied with, register the change 
of name in the register referred to in section 8, and the change of name shall have effect from 
the date of such registration, 

(4) The Registrar of the Province in which the head office of the amalgamated Trade Union 
Is situated shall, if he is satisfied that the provisions of this Act in respect of amalgamation have 
been complied with and that the Trade Union formed thereby is entitled to registration under 
section 6, register the Trade Union in the manner provided in section 8, and the amalgamation 
shall have effect from the date of such registration. 

26. ( 1) The change in the name of a registered Trade Union shall not affect any rights or 
Bffeots of change of name obligations of the Trade Union or render defective any legal proceeding 

and of amalgamation. ty or against the Trade Union, and any legal proceeding which might 
have been continued or commenced by or against it by its former name may be continued or 
oommenoed by or against it by its new name* 
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(2) An amalgamation of two or more registered Trade Unions siiali noi prejndioe any right 
of any of such Trade Unions or any right of a creditor of any of thema 

2T. (l) When a registered Trade Union is dissoked, notice of the dlBsolution signed by 
DIssolation, seven members and by the Secretary of the Trade Union shall, within fourteen 
days of the dissolution, be sent to the Registrar, and shall be registered by him if he is satisfied 
that the dissolution has been effected in accordance with the rules of the Trade Union, and the 
dissolution shall have effect from the date of such registration, 

(2) Where the dissolution of a registered Trade Union has been registered and the rules of 
the Trade Union do not provide for the distribution of funds of the Trade Union on dimlution, 
the Registrar shall divide the funds amongst the members in such manner as may be prescribed, 
28. (1) There shall be sent annually to the Registrar, on or before such date as may be 
Returns, prescribed, a general statement, audited in the prescribed manner, of all receipts and 
expenditure of every registered Trade Union during the year ending on the Sist day of March next 
preceding such prescribed date, and of the assets and liabilities of th© Trad© Union existing on 
such Sisti day of March. The statement shall bs prepared in such form and shall comprise such 
particulars as may be prescribed, 

( 2) Together with the general statement there shall b© sent to the Registrar a statement 
showing all changes of officers made by the Trade Union during the year to which th© general 
statement refers, together also with a copy of th© rules of th© Trade Union corrected up to the 
date of the despatch thereof to the Registrar, 

(8) A copy of every alteration made in th© rules of a registered Trade Union shall be sent 
to the Registrar within fifteen days of th© making of th© alteration. 


CHAPTER IIIA" 


Recognition of Trade UnionB 

28A. Notwithstanding anything to the contrary in the definition of *%e appropriate Govern® 
Modification of thedeeni- ment” in section 2, the Central Government shall be deemed to be the 
tioo of “ appropriate Gov* appropriate Government for the purposes of this Chapter in respect of 
©mment *’ for certain Trade Unions consisting of workmen employed by the Central Govern- 
putpoaes. qj, ^ Federal Railway or in a major port, mine or oilfield. 

Explanation , — In this section and for the purposes of this Chapter, a Trade Union of which 
not less than fifty per cent, of the members are workmen employed by the Central Government os 
by a Federal Railway or in a major port, mine or oilfield shall be deemed to be a Trade Union 
consisting of workmen employed by the Central Government or by a Federal Railway or in a 
major port, mine or oilfield as the case may be. 

[a] Chapter lUA was inserted by the Indian Trade Unions (Amendmeni) Act, 1947 (45 [XLY] o! 1947), S. 4. 
For Statement of Objects and Reasons of this amending Act, see Gazette of India, 1946, Part Y, page 127 i 
and for Report of Select Committee, see ihtd^ 1947, Part Y, page 819. 


Appointment, constitu- 28B. (l) For the purposes of this Chapter, the appropriate Govern- 
tion, powers and procedure nient shall appoint such number of Labour Courts as it considers 
of Labour Courts. necessary, consisting of on© or more persons each of whom— 

(a) is, or has been, a Judge of a High Court or a District Judge, or 

(b) is qualified for appointment as a Judge of a High Court : 

Provided that the appointment to a Labour Court of any person not qualified under clause (a) 
shall be made in consultation with the High Court of the Province in which the Labour Court has 
or is intended to have, its usual place of sitting. 

(2) Every Labour Court shall have all the powers of a Civil Court for the purposes of receiv- 
Ing evidence, administering oaths, enforcing the attendance qf witnesses, and compelling the dis- 
covery and production of documents, and shall be deemed to be a Civil Court within the meaning 
of sections 480 and 482 of the Code of Criminal Procedure, 1898. 

(S) The proceedings of Labour Courts shall be regulated and conducted in such manner as 
may be prescribed. 


28C. (1) Where an employer agrees to recognize a Trade Union, a memorandum of agree* 
Recognition by Agreement, nient signed by the employer and th© officers of th© Trade Union, or 
their authorised representatives may be presented to th© Registrar who shall record th® 
dum in a register in the prescribed manner. 
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(2) Such an agreemenli may be revckod by either party thereto on application made to the 
Begisfcrar in the prescribed mannero 

(8) While aucli an agreement is in force, the Trade Union shall, in its relations with the 
employer with whom the agreement is made* have all the rights of a recognized Trad© UnioiiTOdor 
this Act, and shall for ail other purposes be deemed to be a recognized Trade Union 
CondUioRs foe recognP 2SBo A Trad© Union shall not be entitled to recognition by 

tloo by order of a Labour order oi a Labour Court under section 23B unless it fiilhls the loliowing 
conditions, namely 

(а) that ail its ordinary membeis are workmen employed in the same industry or in industrisB 
doseiy allied to or coonected with one another ; 

(h) that it is representative of all the workmen employed by the employer in that industry 
or those industries ; 

(c) that its rules do not provide for the exclusion from membership of any class of the work, 
men referred to in clause (b) ; 

(d) that its rules provide for the procedure for declaring a strike : 

(e) that its rules provide that a meeting of its executive shall b© held at least once in every 
BIX months ; 

(f) that it is a registered Trade UnioBe and that it has complied with all tho provisions of 
this Act : 

Provided that the refarenca in clause (b) to ‘kho employer*’ shall as rospeotfS' recognition by 
m association of employers, be construed as a reference to all tho employers who are members of 
th© association, 

28 E. (l) Where a registered Trade Onion having applied for recognition to an employer hm 
Application to. and grant failed to ob’ain recognition within a period of three months from the 
of recognition by, Labour q( making such application, it may apply in writing setting out 

such partiouiara as may be prescribed, to th© Labour Court lor recogmh 

lion by that employer. 

(2) A single application may b© m^ide under sub-section (l) for recogniton-^- 

(a) by more than one employer, or 

(b) by an association of employers as well as one or more membrrs thereof. 

(8) The Labour Court may call for turther information forth© purpose of ascertaining whe* 
ther the Trade Union is entitled to recognition by the employer under this saotiOQ, and it* the Trade 
Union fads to supply the required information within the time granted, the Labour Court may 
dismiss the application. 

(4) The Labour Court shall, after ‘serving notice in the prescribed manner on the omp’oyer, 
Investigate whether the Trade Union fulfils the conditions for recognition set out in section 280, 
and in deciding whether the condition set out in clause (h) thereof is fulfilled, the Labour Court 
shnll have regard to, but shall not be bound by the fact whether the proportion which the number 
of the workmen referred to in the said clause who are members of the Trade Union and are not in 
arrears of their subscription for any period exceeding three months bears to the total number of 
such workmen is less, or not less, than such percentage, if any, as may be prescribed in this behalf 
either generally, or in respect of any particular locality or any particular employer or class of 
employers, or any particular industry or class of indu<=*tries 

(5) If the Labour Court is satisfied that the Trade Union is fit to be recognized by th© ©m<^ 
ployer, it shall make an order directing such recognition and may, where the recognition is to be 
by an association of employers, further direct, by the same or a subsequent order, recognition by 
©very member of the association in relation to whom the Trade Union fulfils the condition set out 
in clans© (b) of section 28D. 

(б) Every order made under subsection (5) shall be forwarded to the appropriate Govern., 
ment which shall notify it in the official •Gazette, and while a recognition directed by such order is 
in force the Trade Union shall, in its relations with the employer concerned, have all the rights of 
a recognized Trade Union under this Act and shall for ail ocher purposes be deemed to be a recog- 
nized Trade Union. 


28F. (l) The executive of a recognized Trade Union* shall be entitled to negotiate with 
Eiglits of reeognissfld employers in respect of matters connected with the employment or non- 

Trade Unions. employ ment or the terms of employment or the conditions of labour of 

alt or any of its members, and the employer shall receive and send replies to letters sent by the 
executive on and grant interviews to that body regarding, such matterp. 
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Kotliing in sub section (1) shall be construed as requiring an employer to send replies to 
letters on, or grant interviews regarding matters on which as a result of previous discussion with 
the executive of the Trade Union, the employer has arrived at a conclusion, whether in agreement 
with the executive or not unless a period of at least three months has elapsed since the said con- 
clusion was intimated to the executive, or unless there has been a change in circumstances. 

i^S) Any dispute between the employer and the executive of a recognized Trad© Union as to 
whether a conclusion has been arrived at, or whether there has been a change in circumstances, 
within the meaning of sub-seotion (JS), shall be referred to the Eegistrar whose decision shall 
be dnal. 

f4) The executive of a recognized Trade Union shall be entitled to display notices of the 
Trade Union in any premises where its members are employed, and the employer shall afford the 
■executive reasonable facilities for that purpose, 

^2B&. (l) Where the recognition of a Trade Union has been directed under section 28 E, the 
Witiidrawal of recognition. Eegistrar or the employer may apply in writing to the Labour Court 
for withdrawal of the recognition on any of the following grounds, namely : — 

f' a) that the executive or the members of the Trade Union have committed any unfair prac- 
tice set out in section 28J within three months prior to the date of the application ; 

fb) that the Trade Union has failed to submit any return referred to in section 281; 

(g) that the Trade Union has ceased to be representative of the workmen referred to in 
clause (bj of section 28D. 

(fd) On receipt of an application under sub-section (l) the Labour Court shall, unless it 
thinks fit to dismiss the application summarily, serve notice in the prescribed manner on the 
Trade Union to show cause why its recognition should not be withdrawn. 

(8) If after giving a reasonable opportunity to the Trade Union to show cause the Labour 
Court is satisfied that the Trade Union is no longer fit to be recognized, it shall make an order 
declaring that the recognition of the Trade Union has been withdrawn, and forward a copy of the 
order to the appropriate Government which shall notify it in the official Gazette. 

28Ht On the expiry of not less than six months from the date of withdrawal of recognition 
Application f'o r fresh of a Trade Union under sub-section (3) oi section 28(5, the Trade Union, 
jcecognition. if it continues to be a registered Trade Union, may again apply for 

recognition, and the procedure laid down in this Act shall apply in respect of such application as if 
it were an original application for recognition. 

281. Every Trade Union recognized under section 28E shall submit to the Eegistrar at the 
Recognized Trade Unions prescribed time and in the prescribed manner such returns, in addition 
io submit prescribed returns, to those referred to in section 28, as may be prescribed. 


OHAPTEE 
Unfair practices* 

Unfair practices by re- 28 J. The following shall be deemed to be unfair practices on the part 

cognized Trade Unions. of a recognized Trade Union, namely ; — 

(a) for a majority of the members of the Trade Union to take part in an irregular strike; 

(h) for the executive of the Trade Union to advise or actively to support or to instigate an 
irregular strike; 

(o) for an officer of the Trade Union to submit any return required by or under this Act 
containing false statements. 

[a] Chapter IIIB was inserted by the Indian Trade Unions (Amendment) Act, 1947 (45 [XLV] of 1947), S. 4. 

Unfair practices by em- 28K. The following shall be deemed to be unfair practices on the 
part of an employer, namely : — 

("aj to interfere with, restrain, or coerce his workmen in the exercise of their rights to 
organise, form, join or assist a Trade Union and to engage in concerted activities for the 
purpose of mutual aid or protection; 
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(b) to interfere with the formation or administration of any Trade Union or to contribute 
financial or other support to it; 

(cj to discharge, or otherwise discriminate against, any officer of a recognized Trade Union 
because of his being such officer ; 

(d) to discharge or otherwise discriminate against any workman because he has made allega- 
tions or given evidence in an inquiry or proceeding relating to any matter such as is 
referred to in sub-section (l) of section 28F; 

(e) to fail to comply with the provisions of section 2SP: 

Provided that the refusal of an employer to permit his workmen to engage in Trade Union 
activities during their hours of work shall not be deemed to be an unfair practice on his part. 


CHAPTER IV, 

Begulations. 

29. (l) "] The ^[appropriate Government] may make regulations for the purpose- 

Power to make regulations, of carrying into effect the provisions of this Act. 

^[Provided that the making of regulations under this section for the purpose of carrying into 
effect the provisions of Chapter IIIA should be deemed to be a purpose of that Chapter within the 
meaning of section 2SA.] 

(2) In particular and without prejudice to the generality of the foregoing power, such regula- 
tions may provide for all or any of the following matters, namely : — 

(a) the manner in which Trade Unions and the rules of Trade Unions shall be registered 
and the fees payable on registration; 

(b) the transfer of registration in the case of any registered Trade Union which has changed 
its head office from one Province to another; 

(c) the manner in which, and the qualifications of persons by whom, the accounts of 
registered Trade Unions or of any class of such Unions shall be audited; 

(d) the conditions subject to which inspection of documents kept by Registrars shall be 
allowed and the fees which shall be chargeable in respect of such inspections; and 

(e) any matter which is to be or may be prescribed, 

^[(3) The Central Government may give directions to a Provincial Government as to the 
regulations to be made under this section for prescribing the percentages referred clear® to in sub- 
section (4) of section 28E.] 

[a] The words ‘Subject to the control of the Governor-General in CounciT were re’gealed by A. 0. [b] SulstUuted 
for ‘Local Government’ by A. 0. [c] Proviso was add^d by the Indian Trade Unions (Amendment) Act, 
1947 (45 [XLV] of 1947), S. 5. [d] Sub-section (3) was added, ibid, [e] It is so printed in the test of 
Act 45 [XLV] of 1947 as published in the Gazette of India. It is to be noted that the word ‘clear* does not 
appear in the Bill as amended by the Select Committee — See Gazette of India, 1947, Part V, page 329. 

^ Publication of regula- 30. (1) The power to make regulations conferred by section 29 is subject 
to the condition of the regulations being made after previous publication. 

(2) The date to be specified in accordance with clause (8) oi section 23 of the General Clauses 
Act, 1897, as that after which a draft of regulations proposed to be made will be taken into* 
consideration shall not be less than three months from the date on which the draft of the proposed 
regulations was published for general information. 

(8) Regulations so made shall be published in the ^[Official Gazette], and on such publica- 
tion shall have effect as if enacted in this Act. 

[a] SubstikUed by A. 0. for “local official Gazette”. 


CHAPTER V. 

Penalties and Procedure^ 

31. (l) If default is made on the part of any registered ^[or recognised] Trade Union m 
Failure to submit giving any notice or sending any statement ®[, return] or other document 
as required by or under any provision of this Act, every officer or other 
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person bound by the rules of the Trade Union to give or send the same, or, if there is no such 
officer or person, every member of the executive of the Trade Union, shall be punishable with fine 
which may extend to five rupees and, in the ease of a continuing default, with an additional fine 
which may extend to five rupees for each week after the first during which the default continues : 

Provided that the aggregate fine shall not exceed fifty rupees. 

(2) Any person who wilfully makes, or causes to be made, any false entry in, or any 
amission from, the general statement required by section 28, or in or from any copy of rules or of 
alterations of rules sent to the Registrar under that section ®[or in or from any return referred to 
in section 281] shall be punishable with fine which may extend to five hundred rupees. 

[a] Inserted by the Indian Trade Unions (Amendment) Act, 1947 (45 [XLV] o! 1947), S. 6. 

32. Any person who, with intent to deceive, gives to any member of a registered Trade Union 
Supplying false information or to any person intending or applying to become a member of such 
regarding Trade Unions. Trade Union any document purporting to be a copy of the rules of 

the Trade Union or of any alterations to the same which he knows, or has reason to believe, is 
not a correct copy of such rules or alterations as are for the time being in force, or any person 
who, with the like intent, gives a copy of any rules of an unregistered Trade Union to any person 
on the pretence that such rules are the rules of a registered Trade Union, shall be punishable with 
fine which may extend to two hundred rupees. 

Penalty for unfair prao- ^[32fiL. (ij Any employer who commits any unfair practice set 
hees. out in section 28K shall be punishable with fine which may extend to 

one thousand rupees. 

(2j Where a Criminal Court imposes a fine, or confirms in appeal, revision or otherwise a 
sentence of fine imposed, on an employer for committing an unfair practice set out in clause (cj 
or clause (d) of section 28K, it may, when passing judgment, order the whole or any part of the 
fine to be applied in the payment to any person of compensation for loss or injury caused by the 
unfair practice.] 

[a] Inserted by the Indian Trade Unions (Amendment) Act, 1947 (45 [XLY] of 1947), S. 7. 

33* (1) No Court inferior to that of a Presidency Magistrate or a Magistrate of the first 
Cognizance of offences. class shall try any offence under this Act. 

No Court shall take cognizance of any offence under this Act, unless complaint thereof 
has been made by, or with the previous sanction of, the Registrar or, in the case of an offence 
under section 32, by the person to whom the copy was given, within six months of the date on 
which the offence is alleged to have been committed. 


[THE] TRADING WITH THE ENEMY (CONTINUANCE OF EMERGENCY 

PROVISIONS) ACT, 1947. 

(Act XVI of 1947.) 

CONTENTS. 


1. Short title, extent and commencement. 

2. Continuance of certain emergency pro- 

visions. 

3. Effect of rules, etc., inconsistent with other 

enactments. 


4. Delegations. 

5. Savings as to orders. 

6. Protection of action taken under rules. 
THE SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS. 

‘*The Bill seeks to provide for the continuance of the enemies until Peace Treaties are signed. Similarly, it 

special powers enjoyed by the Government of India will be their responsibility to continue to look after the 

up to the 30th September 1946 under Parts XV and property of the *enemy’ firms vested in the Custodian 

XVI of the Defence of India Buies and thereafter con- of the Enemy Property until it is liquidated or released, 

tinued for a period of six months by means of the ‘For these purposes it is sought to keep alive most of 
Emergency Powers (Continuance) Ordinance, 1946, the provisions of the Defence of India Buies relating 

Although hostilities ceased long ago, it will continue to the ban on trade with ‘enemies,’ the control over 
to be obligatory on the Government of India to main- ‘enemy’ firms and the custody of ‘enemy’ property.” 
tain the general prohibition against trading with ^Gazette of Ind%a^ 1947 ^ Fart 7, •page 179. 
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[THE] TEADING WITH THE ENEMY (OONTINUANOE OF EMERGENCY 
PROVISIONS) ACT, 1947. 

(Act XVI op 1947.) 

[20fih March, lOdi?.] 

An Act to provide for the continuance of certain provisions of the Defence of India 
Buies relating to the control of trading toith States, and persons and firms 
belonging to States at war toith His Majesty i and the custody 
of the property belonging to them. 

Whereas it is expedient to provide for the continuance of certain provisions of the Defence 
of India Rules relating to the control of trading with States, and persons and firms belonging to 
States at war with His Majesty and the custody of the property belonging to them; 

It is hereby enacted as follows 

Short title, extent and !• This Act may be called the Trading with the Enemy (Con- 

commencement. tinuance of Emergency Provisions) Act, 1947. 

(2) It extends to the whole of British India,®* and applies also to British subjects and servants 
of the Grown in any part of India, and to British subjects who are domiciled in any part of India, 
wherever they may be. 

(8) It shall come into force on the 25th day of March 1947» 

[a] The expression ‘*fciie whole of British India*^ in its application to the Dominion of India, means ‘all the 

Provinces of India ’ — See I. 0., Art. 4 (2); and, in its application to the Dominion of Pakistan, means ’all the 

Provinces of Pakistan’— iSiSC P. 0., Art. 4 (2), [15-8-1947,] 

Continuance of certain 2« (l) Notwithstanding the expiry of the Defence of India Act, 

emergency provisions. 1939, and the Emergency Provisions (Continuance) Ordinance, 1946 — 

(a) the provisions of the Defence of India Rules mentioned in the first column of the Schedule 
to this Act shall continue in force, and shall have effect subject to the modifications specified in the 
second column thereof; 

(h) any order or other instrument made or deemed to be made under or in pursuance of 
any of the said provisions and in force immediately before the commencement of this Act shall 
continue in force so far as consistent with the provisions as continued in force by this section and 
be deemed to be made under or in pursuance of the provisions so continued in force. 

(2) The references in sub-secfcion (1) to the Defence of India Rules shall be construed as 
references to those Rules as modified and continued in force by the Emergency Provisions (Con- 
tinuance) Ordinance, 1946. 

3. The provisions of the Defence of India Rules as continued in force by section 2 and all 
Effect of rules, etc., in- Orders made or deemed to be made under such provisions shall have 
consistent with other enact- effect notwithstanding anything inconsistent therewith contained in any 
nients. enactment other than this Act or in any instrument having effect by 

virtue of any enactment other than this Act. 

(1) The Central Government may by order direct that any power or duty which by or 
Delegations. under any of the provisions as continued in force by section 2 is conferred 

or imposed upon the Central Government, shall, in such circumstances and under such conditions, 
if any, as may be specified in the direction, be exercised or discharged by any oifiicer or authority 
subordinate to that Government or by any other authority. 

(2) kVi orders delegating any power or duty conferred or imposed by any of the provisions 
continued in force by section 2 made by the Central Government before the commencement of this 
Act and in force immediately before such commencement, shall continue in force and be deemed 
to be made by the Central Government under this section. 

Savings as to orders. 6. (l) No Order made or deemed to be made in exercise of any power 

conferred by or under any of the provisions continued in force by section 2 shall be called in 
question in any Court, 

(2) Where an order purports to have been made and signed by any authority in exercise of 
any power conferred by or under any of the aforesaid provisions, a CJourt shall, witl:^ the meaning 
of the Indian Evidence Act, 1872, presume that such order was so made by that authority. 

0, (1) No suit, prosecution or other legal proceeding shall lie against any person for any- 
Protection of action taken thing which is in good faith done or intended to be done in pursuance 
under rules. of any of the provisions continued in force by section 2 or any order 

made or deemed to be made thereunder. 
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(2) No suit or other legal proceeding shall lie against the Grown for any damage caused or 
likely to be caused by anything in good faith done or intended to be done in pursuance of any of 
the provisions continued in force by section 2 or any order made or deemed to be made thereunder. 


THE SCHEDULE 


(Bee section 2) 

Provisions of tbe Defence of India Eules continued in force. 


Number and title ol Rule. Modification. 


1. — Short title. . . , . 

2. — Definitions. «... Clause 1 sliali 

be omitted. 

3. — Interpretation Sub- rule (3) 

shall be omitted, 

4. — Saving 

5. — Non-compliance with these rules 

or orders made thereunder. * 

97. — Definition. . . , . 

98. — Prohibition of trading with the 

enemy. . • , . . 

99. _Controi of rights, eto., in respect 

of trading with the enemy. 

100.— Power to appoint Controllers, 
eto., of Enemy Trading. . . 

lOOA. — Powers of Controllers, etc., of 
Enemy Trading. , 

IQIA,— Penalty for failure to comply 
with orders of Controllers, 
eto. « . . . • 

103. -— Definitions 

104. — Prohibition of trade with enemy 

firms and purchase of enemy 
currency, 

105. — Power to appoint Controllers, 

etc., of enemy firms. • , 


Number and title of Rule. Modification. 


106,— Powers of Controllers, etc,, of 

enemy firms 

108. — Penalty for failure io comply 
with orders of Controllers, etc. . 

110. — Contracts with enemy firms. 

111. — Transfer of Property to or by 

enemy firms 

113A.— Power to carry on business of 
enemy firmi. . 

114.— Collection of debts of enemy 
firms and custody of property, . 

114 A.— Power to control and wind up 
certain business. , , 

117.— False statements. ... 

117A.— Power to require production of 
books, eto. 

121. — Attempts, etc., io contravene 

rules. . . , . . 

122. — Offences by corporations. . 

123 A. — Barden of proof in certain 

cases 

130. — Cognizance of contraventions of Sab-rules (3) 
the rules, etc. and (4) shall 

be omitted. 


[THE INDIAN] TRAMWAYS ACT, 1886. 
(Act XI o£ 1886) 

CONTENTS. 


Sections. 

Freliminary, 

1. Short title and commencement. 

2, Local extent, 

B, Definitions. 

Orders mUhorizing the QonsiriicUon of 
Tramways^ 

4. Application for and consent necessary to 

making of order, 

5. Consent of local or road authority not 

necessary in certain cases. 

6. Procedure for making order. 

7. CJontents of order. 

8. Further order, , 

9. Power to authorize joint work by local 

authorities. 

10. Cessation of powers given by an order. 


Sections. 

ConstriictiGn and Maintenance of 
Tramways, 

11. Mode of formation of tramway. 

12. Inspection of tramway before opening, 

13. Agreement between road-authorifey and 

promoter as to repair of roadway. 
Traffic on Tramways, 

14. Eights of promoters and the public over 

tramways. 

15. Tolls leviable by promoter or lessee. 

16. Carriage of dangerous or offensive goods. 

Licenses to me Tramioays, 

17. Grant to third parties of licenses to use 

tramway in certain events. 

18. Licensee to give to promoter or lessee an 

account of traffic. 






8070 


[THE INDIAH] a:EAMWAyS ACT, 18S6 


Sections, 

Disconlmuanoe of Trmmuays, 

19. Cessation of powers of promoter and lessee 

on diseontinuanee of tramway. 

20. Powers of road-anthority on cessation of 

powers of promoter. 

Insolvency of I^romoter, 

21, Proceedings in case of insolvency of promoter. 

Ftirehase of Tramways. 

22, Future purchase of undertaking by local 

authority. 

Wm-hing of Tramways owned hy Local 
Authoritzes. 

28. Lease of, or working of, tramway by local 
authority. 

Buies. 

24. Power to make rules. 

25. Power to impose penalty by rule. 

26. Procedure for making, and publication of, 

rules. 

Offences. 

27. Penalty for failure of promoter, lessee or 

licensee to comply with act or order. 

28. Penalty for obstructing promoter in exercise 

of his powers. 

29. Penalty for interfering with tramway, 

SO. Penalty for using tramway with carriage 
having flange- wheels. 

81, Penalty for evading payment of proper toll. 
32. Penalty for taking or sending dangerous or 
offensive gcods without giving notice. 

83. Penalty for licensee not giving to promoter 
or lessee an account of traffic or giving 
false account. 


Sections. 

84. Saving of prosecutions under other laws. 

Settlement of Differences. 

85. Differences between promoters or lessees 

and authorities. 

Becovery of Tolls. 

36. Recovery of moneys due from promoters 
and, in certain cases, from lessees. 

87. Recovery of tolls from licensees. 

38. Recovery of tolls from passengers. 

Savings^ 

39. Promoter to have right of user only. 

40. Saving of power over roads traversed by 

tramways. 

4L Saving of power of local authority and police 
to regulate traffic on roads. 

Supplemental Fromsions. 

42. Promoters, lessees and licensees to be res- 

ponsible for all injuries. 

43. Want of funds not a sufficient reason for 

default 

44. Power to exempt from municipal taxation. 

45. Application by local authorities of local 

funds to tramways. 

46. Extension of Act; to existing tramways. 

47. Prohibition of construction of tramways 

except under this Act. 

48. Transfer of control on exclusion of local 

area from circle of local authority. 

49. fBepealed.J 

50. Powers of Government exercisable from 

time to time. * 


STATEMENT OF OBJECTS AND REASONS 
“The introduction of tbia Bill has been rendered the ccmsideration of, the local authorities. 


necessary by the projected construction of tramways 
in parts of India beyond the reach of a local legislature. 
In X883 a special Act was passed by the Governor- 
General m Council to authorise the making, and regu- 
late the working, of tramways in Rangoon. Since that 
year application has been made for special Acts for 
tramways in Lahore and Amritsar, and legislation 
would probably be found to be necessary to regulate 
the use of tramways in other large towns in which 
their construction has been approved by, or is under 


The Bill has been drawn on the lines of the Tram- 
ways Act, 1870 (33 and 34 Vic., e. 78), and of th« 
provisional orders and rules made by the Board of 
Trade under that statute. These orders and rules, and 
the fullest discussion on almost all points connected 
with the subject of tramways, will be found in Mr. 
Sutton’s ‘Tramways Act of the Baited Kingdom*.” 

* !(< # * 

— Gazette of India, 188 Part V, p. 308. 


Act how affected by subsequent legislation. 
— Amended by Act 5 of 1911. 

—Adapted by A. 0. 

•—Repealed in part by Act 9 of 189D. 


[THE INDIAN] TRAMWAYS ACT, 1886. 

(Act si of i886).^ 

^mh March 1886 .] 

A7t Act to facilitate the construction and to regulate the working of Tramways. 

Whereas ib is expedient to facilitate the construction and to regulate the working of 
tramways; It is hereby enacted as follows; — 

ta] for Statement of Objects and Reasons, see Gazette of India, 1885, Pfe. V, p. 308; for Report of fhaBeleet 
Committee, sec ib%d., 1886, Pt. IV, p. 131. 
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Preliminary, 

Siiort title and eommencQ' 1. (l) This Act may be called the Indian Tramways Act^ 

^ 18S6; and 

[2) It shall come into force at once. 

(1) It extends in the first instance to the whole of British India^ except the territories 
^Lccai extent. administe^^ed by the Governor of Fort Saint George in Council, the Governor 
of Bombay in Council and^Se Lieutenant-Governor of Bengal. 

"^1(2) This Act may by notification in the Official Gazette be extended to the whole or any 
part of the said territories by the Provincial Government concerned.] 

[a] The expression ‘‘the whole of British India,’* in its application to the Dominion of India, means *all the 
Provinces of India’ — sae I. 0 , Art 4 (2); and, in its application to the Dominion of Pakistan, means ‘all 
the I^rovinces of Pakistan’ — see P. 0 , Art. 4 (2); [15*8*1947]. [b] Substituted by A. 0 

The Act has been extended to the whole of the Bombay Presidency except the city of Bombay, and the town 
of Karachi and its suburbs, see Bombay Gazette, 18S7, Pt. I, p. 899; and to the city of Madras, see Fort 
St. George Gazette, 1886, Pt. I, p. 750. 

Gor separate Acts on the subject of tramways in— 

Bengal, see the Bengal Tramways Act 1883 (Ben. 3 of 1883), 

Galoiitta, see the Calcutta Tramways (Bleetrie Traction) Act, 1900 {Ben. 4 of 1900), and the Calcutta 
Tramways Act, 1880 (Ben. 1 of 1880) 

Bombay, see the Bombay Tramways Act, 1874 (Bom. 1 of 1874); 

Karachi, see the Karachi Tramways Act, 1883 (Bom 2 of 1883). 

Definitions. 3 . In this Act, unless there is something repugnant in the subject or context, — 

( 1) “local authority*’ means a municipal committee, district board, body of port commis- 
sioners or other authority legally entitled to. or entrusted by ^[the Central Government or any 
Provincial Government] with the control or management of a municipal or local fund : 

[a] SuhsUiuted by A. 0. for “the Government,” 

^2 ) “road” means the way of a road, street, thoroughfare, passage or place along or across 
which a tramway authorized under this Act is. or is intended to be, laid, and includes the surface- 
aoi! and subsoil of a road, and the footway berms, drains and ditches of a road, and any bridge, 
culvert or causeway forming part of a ro^ : 

f 8) “road authority” in relation to a road means — 

(a) if a local authdrity maintains and repairs the road, then that authority ; 

if a local authority does not maintain and repair the road, and the road is neither 
vested m Her Majesty nor maintained and repaired by ^[the Central Government 
or any Provincial Government], then the person in whom the road is vested; and 
(c) B> local authority does not maintain and repair the road, and the road is vested in 
Her Majesty or maintained and repaired by ^[the Central Government or any 
Provincial Government], then ^ the Government for whose purposes a road is 
so vested or by which the road is maintained and repaired, as the case may be] : 

[aj Buhstituted by A 0 for ‘the Government”, [b] SuhsUtuied by A 0. for "the Local Government”. 

( i) “circle,” in relation to a local authority or road- authority, means the area within the 
eoalrol of that authority : 

'^[(5) ‘tramway’ means a tramway having one, two or more rails and includes — 

(a) any part of a tramway, or any siding, turnout, connection, line or track belonginig 
to a tramway; 

(b) any electrical equipment of a tramway; and 

(g) any electric supply, line transmitting power from a generating station or sub-station 
to a tramway or from a generating station to a sub-station from which power is 
transmitted to a tramway 3 

[a] Substituted by the Indian Tramways (Amendment) Act, 1911 (5 [V] of 1911), S. 2. 

(6) “order” means an order authorizing the construction of a tramway under this Act, and 
includes a further order substituted for, or amending, extending or varying, that order : 

(^) “promoter” means a local authority or person in whose favour an order has been mad©, 
and includes 'a local authority or person on whom the rights and liabilities conferred and imposed 
en the promoter by this Act and by the order and any rules made under this Act as to the 
construction, maintenance and use of the tramway, have devolved : 

i 8) “undertaking” includes all moveable and immoveable property of the promoter suitable 
to and used by him tor the purposes of the tramway : 
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(9) ‘‘carriage/’ in the ease oi a tramway on which steam-power or any other meohanioal 
power ®[or electrical power] is used, includes an engine worked on the tramway for the purpose 
of producing ®’[or ultilizing] that power : 

[a] Inserted by the Indian Tramways (Amendment) Aet, 1911 (5 [V] of 1911), S. 3. 

(10) "toU” includes any charge leviable in respect of the use of a tramway : 

(11) “lessee” means a person to whom a lease has been granted of the right of user of a 
tramway and of demanding and taking the authorized tolls : 

(12) “District Magistrate’* includes an officer empowered by the ^[Government] by name or 
by virtue of his office to discharge within any local area all or any of the functions of a District 
Magistrate under this Act : 

[a] Substituted by A. 0. for ‘‘Local Government”. 

(13) “District Court” means a principal Civil Court of original jurisdiction, and includes a 
High Court having ordinary original civil jurisdiction ; 

(14) “Collector” means the chief officer in charge of the revenue-administration of a districts 

and includes an officer empowered by the ® [Government] by name or by virtue of his office to 
discharge within any local area the functions of a Collector under this Act : [ 3^ 

[a] Substituted by A. 0. for “Local Government”, [b] The word “and ’ was repealed, ibid, 

(15) “prescribed” means prescribed by rules made by the ^[Government] under this Aet i 
[and]^ 

[a] Substituted by A. 0. for “Local Government”, [b] Inserted by A. 0. 

^[.(16) “Government”, in relation to any tramway which is, or when completed will be, a 
federal railway, as defined in sub-section (2) of section 311 of the Government of India Act, 1935® 
means the ^[Central Government], and, in relation to any other tramway, means the Provincial 
Government], 

[a] Inserted by A. 0. [b] Substituted for “Federal Bailways Authority” by the Indian Independence 

(Adaptation of Central Acts and Ordinances) Order, 1948. 

Orders authorizing the Construction of Tramways^ 

Application for and consent (1) The ^[Government] may make an order authorizing the 

necessary to making of order, construction of a tramway in a circle on application made : — 

faj by the local authority of the circle with the consent of the road-authority of any road 
or part of a road which is to be traversed by the tramway and of which the local 
authority is not itself the road authority; or 

(h) by any person with the consent of the local authority of the circle, and of the road- 
authority of any road or part of a road which is to be traversed by the tramway and of 
which the local authority is not the road, authority : 
b[‘^ ^ ^ 

(2) k local authority shall not make an application for an order or be deemed to consent to 
an application being made by any person for an order, unless the making of the application or 
the giving of the consent has been approved by the local authority in manner prescribed. 

[a] Substituted by A. 0. for ‘‘Local Government”, [b] The proviso to sub-section (1) was repealed by A. 0, 

6. When it is proposed to lay a tramway in two or more circles, and a local authority or 

Consent of local or road road-authority having control in either or any of the circles does not 
authority not necessary in consent thereto. Or attaches conditions to its consent, the ^iQovemmentl 
certain eases. may, nevertheless, make an order authorizing the construction of the 

tramway in the circle, or by the order impose on the promoter any conditions which it deems fit, 
if, after considering the reasons of the authority for withholding its consent or attaching the con- 
ditions thereto, it is satisfied that the construction of the tramway in the circle is expedient, or, 
as the case may be, that the conditions attached by the authority to its consent ought not to be 
imposed. 

[a] Substituted by A. 0. for “Local Government”. 

6. (1) The ^[Government] on receiving an application shall consider it, and, if satisfied as 

Procedure for making to the propriety of proceeding thereon, publish in the Official Gazette, 
and in such other manner as it deems sufficient for giving information 
to persons interested a draft of a proposed order authorizing the construction of the tramway. 

(2) A notice shall be published with the draft stating that any objection or suggestion which 
any person may desire to make with respect to the proposed order will, if submitted to the 
*[Governmentj on or before m> date to be specified in the notice, be received and considered. 
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(B) If, after considering any objeoiiions or suggestions wliiela may baye been made with 
respect to the draft on or before the date so specified, the ^[Government] is of opinion that the 
application should be granted with or without addition or modification, or subject or not to any 
restriction or condition, it may make an order accordingly. 

(1) Every order authorizing the construction of a tramway shall be published in the Official 
Gazette in English, and in the other prescribed language or languages, if any; and that 
publication shall be conclusive proof that the order has been made as required by this section. 

[a] StibstUutsd by A. 0. for “Loaal Govern ment’*, 

1. (1) An order made under section 6 shall empower the promoter therein specified to 
Contents of order. Construct and maintain the tramway therein described in the mannei? 
therein provided, and shall specify the time within which the tramway shall be commenced and 
the time within which it shall be completed and opened for public traffic. 

(2) The order may also provide, in manner consistent! with this Act, for all or any of the 
following, among other matters, that is to say : — 

(a) di period before the expiration of which the tramway shall not be commenced, and the 
conditions subject to which the local authority, when it is not itself the promoter, may, 
within that period elect to be substituted in the place of the promoter in respect o! the 
undertaking or of so much thereof as is within its circle; and the limits of time within 
which, and the terms upon which, the local authority may, after the tramway has been 
constructed, require the promoter to sell to it the undertaking or so much thereof as is 
withm its circle ; 

(h) the acquisition by the promoter of land for the purposes of the tramway, and the disposal 
by him of land which has been acquired but is no longer required for those purposes ; 

(c) the conditions subject to which roads may be opened and broken up for the purposes of 
the construction or maintenance of the tramway or any part thereof, and the method of, 
and materials to be used in, the reinstating of the roads, and the approval of the method 
and materials by the ® [Government] or the road-auchority before the commencement of 
the work ; 

fdj the conditions on which the tramway may be constructed over a bridge or across a 
railway or tramway when the carriage way over the bridge is to form part of the tramway 
or when the tramway is to cross a railway or another tramway on the level; 

^[fej the space which shall ordinarily intervene between the outside of the carriage way qb 
either side of a road whereon the tramway is to be constructed, and — 

(zj in the case of a tramway having one rail, the rail of the tramway, or 
(nj in the case of a tramway having two or more rails, the nearest rail of the tramway, 
and the conditions on which a smaller space may be permitted;] 

CfJ the gauge of the tramway, the rails to be used, and the mode in which, and the level a'j 
which, they shall be laid and maintained; and the adoption and application by the 
promoter of such improvements in the rails, and in their situation, and in the sub« 
structure upon which they rest, as the ^[Government] may from time to time require; 

fgj the portion of the road or roads traversed by the tramway to be kept in repair by the 
promoter, the maintenance by the promoter to the satisfaction of the ^ LGovemmentl os 
the road authority, or both, of that portion of the road or roads; and the liability of the 
promoter, on the requisition of the [Government], from time to time to adopt and 
apply such improvements in the tramway as the ^[Government] may consider necessary 
or desirable tor the safety or convenience of the public and to alter the position or level 
of the tramway to suit future alterations in the road or roads ; 

(h) the application of material excavated by the promoter in the construction or maintenance^ 
of the tramway ; 

Section 7 — Note 1 also that the words ‘other works* in S. 7 (2) (I) did not 

[1] Section 287, City Munioipaiity Act prohibiting include workshops. (Yol 18) 1931 Mad 152 

the casting or breaking or hammering of iron or the Mad 364 (DB). 

heating of metal in a workshop within municipal limits [2] Dehra Dun Mussoorie Tramway Orders (1921) — . 
without license — Madras Tramway Company maintain- Transfer of undertaking without previous sanction ol 

ing a workshop where these acts were done Order Government prohibited: ffeld that both under the 

passed under Tramways Act by the Docal Government Tramways Act and the Order the transfer without sane* 

authorising the workshop. Held that workshops were tion was void and that it could not be subsequently 

not withm the scope of the Act and that the order was ratified to make it valid. (Yol 19) 1932 All 141 (147) 

ineflective as one going beyond the Act itself — Held 53 All 1009 (DB). 
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(ej tke provision of such crossings, passing places, sidings, junoMons and other works, in 
addition to those specified in or authorized by the order, as may from time to time be 
necessary or convenient to the efficient working of the tramway ; 

(7/ the powers which may from time to time be exercised by the ^[Government], the local 
authority, the road authority or any person in respect of sewers, drains, telegraph-lines, 
gas- pipes, water-pipes or other things in_or on land occupied by the tramway; the notice 
{if any) to be given of the intended exercise of those powers; the manner in which the 
powers shall be exercised ; and the extent to which the tramway and the traffic thereon 
may be interfered with in the exercise thereof ; 

(Ic) the conditions subject to which the promoter may from time to time interfere with, or 
alter or require the alteration of the position of, drains {not being sewers or main drains), 
telegraph-lines, gas-pipes, water-pipes or other things as aforesaid ; 

(IJ the provision of a temporary tramway in place of a part of a tramway which has been 
removed or of which the use has been discontinued by reason of the execution of any 
work affecting a road along which the part of the tramway was laid, or by reason of 
the use of the road being interrupted by floods or other cause ; 

jn) the motive power to be used on the tramway, and the conditions on which steam-power 
or any other mechanical power ®[or electrical power] may be used ; 

{ n) the nature, dimensions, fittings, appliances and apparatus of the carriages to be used on 
the tramway, and the inspection and examination thereof by officers of the [Govern- 
ment] or the local authority, and the liability of the promoter or lessee, on the requisition 
of the ^[Government], from time to time, to adopt and apply such improvements in the 
carriages, and in the fittings, appliances and apparatus, as the ^[Government] may 
consider necessary or desirable for the safety or convenience of the public ; 

^o) the traffic which may be carried on the tramway, the traffic which the promoter or lessee 
shall be bound to carry, and the traffic which he may refuse to carry; the tolls to be 
leviable by the promoter or lessee, and the periodical revision thereof by the ^[Govern- 
ment]; and the regulation of the traffic and of the levy of the tolls ; 
the use of the tramway free of toll by the local authority, with its own carriages, for 
specified purposes, during specified hours, with power to the local authority to make such 
sidings and other works as may be necessary for communication between its premises 
and the tramway ; 

(q) the conditions subject to which the promoter may transfer the undertaking, or any part 
thereof, by sale ^ mortgage, lease, exchange or otherwise; and the conditieffis subject to 
which the local authority may be the transferee ; 

(r) the peiformance by the ^[Government] or by the local authority or road authority of any 
work required by the Act or the order to be done by the promoter ; and 

(s) the penalty to be incurred by the promoter or lessee for failure to observe any condition 
or direction contained in the order, and the application of the penalty when recovered. 

(8) The ^[Government] may, in providing in the order for the acquisition of land for the 
purposes of a tramway of which the promoter is not a company, direct that land may be acquired 
lor the promoter under the provisions of the Land Acquisition Act, 1870,^ in the same manner and 
OB the same conditions as it might be acquired for the purposes of the tramway if a company were 
the promoter. 

(4 ^ The order shall imply the condition — 

( a) in the ease of a tramway of which a local authority is the promoter, that a lease 
thereof shall be granted only in manner by this Act provided; and 
{ h) in the case of a tramway of which a local authority is not the promoter, that a lease 
thereof shall be only of the right of user and of demanding and taking the authorized 
tolls, and shall not confer or impose on the lessee any of the powers or duties of 
the promoter in respect of the construction or maintenance of the tramway. 

[a] Siibsiiluted by A 0. for “Local Government” [b] SuhsUtui&d by the Indian Tramways (Amendment) 
^1^894) Inserted ibidf S. 5. [d] See now the Land Acguisifcion Act, 1804 

8. (1) The [Government] may, on the application of the piomoter, revoke, amend, extend 
Further order, or vary the order by a further order. 

(2) An application for a further order shall be made in the same manner and subject t© the 

conditions as an application for an order. 
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'8) The “'[Government] may* in its discretion, either grant or reject the apiiication. 

(4s) li it grants the application, it shall make the further order in the same manner as m 
order, except that no addition to, or modification of, the rights, powers and authorities asked for in 
fihe application, or restriction or condition with respect thereto, shall be made or imposed by the 
further order without the consent in writing of the promoter, 

[a] SubstikUed by A. 0. for *‘Local Government”. 

9« (1) Subject to, and in accordance with, the provisions of this Act, the “'[Government] may, 
Power to authorize joint on a joint application, or on two or more separate applications, make an 
Vkoxk by local authorities, order empowering two or more local authorities, respectively, jointly to 
construct the whole, or separately to construct parts, of a tramway, and jointly or separately t© 
own the whole or parts thereof, 

( 2) All the provisions of this Act which leiaie to the construction of tramways shall extend 
and apply to the construction of the whole and the separate parts of the tramway, and the form 
of the order may be adapted to the circumstances of the case. 

[a] StibsUiuted by A. 0. foe “Local Government”. 

jIw*Tfey an order!^^^^ ^ promoter authorized by an order to construct a tramway— 

(a) does not within the time specified in the order substantially commence the con- 
struction of the tramway, or 

(b) having commenced the construction suspends it without a reason sufficient in the 
opinion of the ^[Government] to warrant the suspension, or 

(g) does not within the time specified in the order complete the tramway and open it for 

public traffic, 

xhe following consequences shall ensue : — 

(i) the powers given by the order to the promoter for eonstruchng the tramway and 

otherwise in relation thereto shall, unless the [Government], by special direction 
in writing, prolongs the time or condones the suspension, cease to be exercised 
except as to so much of the tramway as is then completed ; 

(ii) as to so much of the tramway as is then completed, the ^[Government] may either 

permit, or refuse to permit, the powers given by the order to continue ; 

(iii) if the ^[Government] refuses to permit the powers to continue, then so much of the 

tramway as is then completed may be dealt with, under the provisions of this Act 
relating to the discontinuance of tramways as a tramway of the working whereof 
the discontinuance has been proved to the satisfaction of the “[Government], 

2) A notification published by the “[Government] in the Official Gazette to the effect that om 
a date specified in the notification the construction of a tramway had not been substantially com- 
meneed or a tramway had nob been completed and open for public traffic, or that the construction 
of a tramway had been suspended without sufficient reason, shall, for the purposes of this section, 
be conclusive proof of the matter stated therein. 

[a] Bubskfuted by A. 0. for “Local Government”. 

Construction and Mainienance^of Tramioays. 

^ Mode of formation 11. A tramway shall be constructed and maintained in the manner 
of tramway. provided by the order. 

12. A tramway, or portion or extension of, or addition to, a tramway shall not be opened 
Inapection of tramway for public traffic? “Luntil it has been inspected and certified to be fit for 
before opening. SYich traffic by an engineer appointed — 

H( a) if the tramway is a railway by the Central Government ; 

(h) if the tramway is not a railway, by the Provincial Government], 

[a] BubstUnted by A 0. for ‘ until an engineer appointed in this behalf by the Local Government has mspeotet 

*t and certified it to be fit for such traffic”, [b] Clause (a) was stibstUuted by the Indian Indepsndencsf! 

^Adaptation of Central Acts and Ordinances) Order, 1948, [23-3-1948,] 

13i Subject to the piovisions of any order for the time being in force with respect to the 
Agreement between road matters mentioned m section 7, sub-section (.9 clause (gj^ the road« 
authority and promoter as authority and the promoter may from time to time enter into agreements 
to repair of roadway. as to the keeping m repair of the whole or a part of a road traversed by a 
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tramway, and as to the proportion to he paid by either of them of the expense of keeping the road 
or part in repair. 

Traffic on Tramways. 

14, (l) The promoter of a tramway shall, subject to the provisions of sub-section (2) and to 
Eights oi promoter and the other provisions of this Act and Of the order, have the exclusive use 
the pnblio over tram'ways. of the tramway for carriages with flange-wheels or other wheels stiiJ:abIe 
to run on the rail described in the order as the rail to be used on the tramway ; 

Provided that nothing in this Act or in the order or any rule made under this Act shall affect 
the right of any person authorized to use a tramway or railway to pass across a tramway con- 
structed under this Act with carriages having wheels suitable to run on the rail thereof. 

(2) The public shall have a right to pass along or across any part of a road along or across 
which a tramway is constructed, whether on or off the tramway, with carriages not having flange- 
wheels or other wheels suitable to run on the rail of the tramway : 

Provided — 

(a) that this sub-section shall not apply where the tramway is constructed on land the 
right to the exclusive possession of which has been acquired by the promoter ; and 
(h) that the ^ [Government J may by an order authorize the construction of a tramway 
on any part of a road with rails raised above the surface of the road, if it is satisfied 
that the convenience of the public will not be injuriously affected thereby. 

[a] Substituted A, 0, for “Local Government”. 

13. (1) The promoter or lessee may demand and take, in respect of the tramway, tolls not 
Tolls leviable by promoter exceeding the limits specified in or determinable under the order, or, if 
or lessee. .(jIiq Order contains no provision in this behalf, then such sums as may 

from time to time be fixed by the promoter or lessee with the previous sanction of the 
“[Government]. 

(2) k list of all the tolls authorized to be levied shall be exhibited, in such languages as the 
District Magistrate may direct, in a conspicuous place inside and outside each of the carriages 
used upon the tramway. 

[a] SuhshttUed by A. 0. for “Local Government”. 

Carriage of daDgeious or 16. ("i J A person shall not be entitled to carry or to require to be 
offensive goods. Carried on a tramway constructed under this Act, any goods of a danger- 

ous or offensive nature, 

(2) k person taking such goods with him on the tramway shall, before entering the carriage, 
give notice of their nature to the servant of the promoter or lessee in charge of the carriage. 

( 3} A person sending such goods by the tramway shall distinctly mark their nature on the 
outside of the package containing them or otherwise give notice thereof in writing to the servant of 
the promoter or lessee with whom he leaves them for the purpose of their being sent by the 
tramway. 

i4) Any servant of the promoter or lessee may refuse to carry upon the tramway a parcel 
which he suspects to contain goods of a dangerous or offensive nature, and, if any such parcel has 
been received for the purpose of being carried upon the tramway, may stop the transit thereof 
until he is satisfied as to the nature of its contents. 

( 5 1 Where a servant of the promoter or lessee refuses under sub-seotion (4) to carry a parcel 
which has been received for the purpose of being carried upon the tramway, he shall, as soon 
may he give notice of his refusal to the consignor or consignee if he refuses at a time when neither 
of them is present. 

Licenses to me Tramibays. 

i7. If, at any time after a tramway or part of a tramway has been for three years opened for 
_ Grant to third parties oi public traffic in a circle, the local authorisy of the circle represents in 
licenses to use tramway in writing to the “[Government] that the public is deprived of the full bene* 
cer ain even a. tramway or of the part thereof, the ^[Government] may, if after 

considering any statement which the promoter or leasee or both may desire to make, and alter such 
further enquiry as it deems necessary, it is satisfied as to the truth of the representation, grant a 
license to any person to use the tramway conformably to this Act and to the order and the rules 
made under this Act, subject to the following provisions, namely : 

{aj the license shall be for a period not less than one year or more than three years from the 
date of the license, but the “[Government] may in its discretion renew it ; 
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(h) iihe license shall be to use the whole of the tramway for the time being opened for public 
traffic, or such part or parts of the tramway as the< ^[Government], haying regard to 
the cause for granting the license thinks fit ; 

^g) the license shaE specify the number of carriages which the licensee shall run upon the 
tramway, the mode in which, and times at which, the carriages shall be run, the tolls 
to be paid to the promoter or lessee by the licensee for the use of the tramway, and the 
tolls, being those for the time being leviable by the promoter or lessee, which the licensee 
may demand and take for the use of his carriages ; 

'd) the licensee and his officers and servants shall permit one person, duly authorized for 
that purpose by the promoter or lessee, to travel free of toll in or upon each carriage of 
the licensee run upon the tramway for the whole or any part of a journey ; 

e ^ any provision of this Act, or of the order or rules made under this Act, relating to the 
functions of a servant of a promoter or lessee shall be construed, so far as may be as 
referring to a servant of the licensee ; and 

( f i the ^ [Government j may revoke, alter or modify the license for any cause sufficient in its 
opinion to warrant the revocation, alteration or modification thereof, 
la] Substituted, by A. 0. for “Local Government”. 

18 . A licensee shall, on demand, give to an officer or servant authorized in that behalf by the 
Licensee to give to pro- promoter or lessee an exact account in writing, signed by the licensee, 

moter or leasee an account of the number of passengers or number or quantity of goods, conveyed 

ovGry carrlago used by him on the tramway. 

Discontinuance of Tramways, 

19. If it is proved to the satisfaction of the ® [Government], at any time after the opening of 
Cessation of powers of pro- a tramway for public traffic, that the working of the tramway or any 

moter and leasee on discon- part thereof, has been practically discontinued, for the space of three 
tinuance of tramway. months, without a reason sufficient, in the opinion of the ® [Government], 

to warrant the discontinuance, the ® [Government], if it thinks fit, may, by notification in the 
Official Gazette, declare that the powers of the promoter and of the lessee, if any, in respect of the 
tramway, or the part thereof of which the working has been so discontinued, shall, from the date 
of the notification, be at an end ; and thereupon the said powers shall cease* and determine, except 
in so far as they may be purchased by a local authority in manner by this Act provided. 

[a] BidiStituted by A. 0. for “Local Government”. 

20. (l) Where a notification has been published under section 19, the road-authority may, 
Powers of road-authority at any time after the expiration of two months from the date of the 

on cessation of powers of notification, remove the tramway or part of the tramway of which the 
promoter. Working has been so discontinued, and use the materials thereof in 

reinstating the road. 

(2) The promoter shall pay to the road-authority the cost incurred by that authority in 
removing the tramway or the part thereof and in reinstating the road. 

(S) The cost shall be certified by an officer of the road* authority, and his certificate, counter- 
signed by the Districb Magistrate, shall be conclusive proof as to the cost incurred. 

(ds) li the promoter does not pay the amount so certified within one month after the delivery 
to him of the certificate or of a copy thereof, the road-authority may, without any previous notice 
to the promoter and without prejudice to any other remedy which it may have for the recovery of 
the amount, seU and dispose of such materials of the tramway or part thereof removed as it has 
not used in reinstating the road, either by public auction or by private sale, and for such sum or 
sums, and to such person or persons, as it thinks fit, and may, out of the proceeds of the sale, pay 
and reimburse itself the amount of the cost aforesaid and of the expenses of the sale, and shaE 
pay over the residue (if any) of the proceeds of the sale to fLe promoter. 

Insolvency of Tromoter, 

21i (l) If, at any time after the opening of a tramway in a circle for public traffic, it 
Proceedings in case of appears to the road* authority or local authority of the circle that the 
insolvency of promoter. promoter of the tramway is insolvent, so that he is unable to maintain 
the tramway, or to work it with advantage to the public, and either of those authorities makes a 
representation to that effect to the [Government], the [Government] may, if after considering 
any statement which the promoter may desire to make, and after such further enquiry as it deems 
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necessary, it is satisfied as to the truth of the representation, declare, by notification, in the Ofiielal 
Gazette, that the powers of the promoter shall, at the expiration of six months from the publication 
of the notificaHon, be at an end; and the powers of the promoter shall cease and determine at the 
expiration of that period, except in so far as they may be purchased by a local authority in manner 
by this Act provided 

(2j Where a notification has been published under sub-section (IJt the road- authority may, 
at any time after the expiration of six months from the date thereof, remove the tramway in the 
same manner, and subject to the same provisions as to the payment of the cost of the removal 
and to the same remedy for recovery of the cost, in every respect as in cases of removal under 
section 20. 

[a] Siibst^otuicd by A. 0. foe "Local GovemmeDt”, 

Purchase of Tramways. 

Putare purchase of under- 22 . (l) Where the promoter o£ a tramway in a circle is not the 

taking by local authority. local authority, the local authority, with the previous sanction of the 
^[Government], may— 

(a) within such limits of time as may be specified in this behalf in the order, or 

(h) if a time was not specified in the order, then within six months after the expiration of a 
period of twenty-one years from the date of the order, and within six months after the 
expiration of every subsequent period of seven years, or 

(g) within two months after the publication of a notification under section 19 or within six 
months after the publication of a notification under section 21, 
by notice in writing, require the promoter to sell to the local authority his undertaking or the part 
thereof which is within the circle of the local authority; and thereupon the promoter shall sell the 
same upon the terms specified in the order, or, if the terms were not specified in the order, then 
upon the terms of paying the then value of the undertaking or of the part thereof, exclusive of 
any allowance for past or future profits of the undertaking or any compensation for compulsory 
sale or other consideration whatsoever. 

(2) k requisition shall not l3e made under sub-section (l) unless the making thereof has 
been approved by the local authority in manner prescribed. 

(8) When a sale has been made under this section, all the rights, powers and authorities of 
the promoter in respect of the undertaking or part thereof sold, or, where a notification has been 
published under section 19 or section 2i, all the rights, powers and authorities of the promoter 
previous to the publication of the notification in respect of the undertaking or part thereof sold, 
shall be transferred to the authority to whom the undertaking or part has been sold, and shall 
vest in, and may be exercised by, that authority in the same manner as if the tramway had been 
constructed by it under an order made under this Act. 

(4i) Subject to, and in accordance with, the preceding provisions of this section, two or more 
local authorities may joinfcly purchase an undertaking or so much thereof as is within their circles, 
[a] SvhHituted by A, 0. for "Local Government”, 

Worlcing of Tramways owned hy Local Authorities. 

23 . (1) When a local authority has under the authority of an order completed a tramway 
Lease of, or working^ of, or has under the provisions of this Act or of an order acquired posses- 
tramway by local authority, gion of a tramway, it may, by a lease to be approved by the ^[Govern- 
ment], let to any person the right of user of the tramway and of demanding and taking the 
authorized tolls. 

(2) On the determination of a lease the local authority may from time to time let fche right 
for such further term and on such conditions as the [Government] may approve. 

(8) Every lease made under this section shall imply a condition of re-entry if at any time 
after the making thereof it is proved to the satisfaction of the ^[Government] that the lessee has 
practically discontinued the working of the tramway leased or of any part thereof, for the space 
of one month without a reason sufficient, in the opinion of the [Government], to warrant the 
discontinuance. 

(4) Notice of the intention of the local authority to make a lease shall be given in manner 
prescribed. 

(5) If the local authority cannot by means of a lease obtain what it deems to be a fair rent 
for the tramway, iii may itself, with the previous sanction of the ^[Government] and for such term 
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as the ^[Government] directs, place and run carriages upon the tramway, and demand and iak 
the authorized tolls in respect of the use of the carriages. 

[a] Substituted by A. 0. for “Local Government”. 

Buies, 

Power to make rules. 2^. (l) In addition to any other power to make rules expressly or by 

implication conferred by this Act, the ^[Government] may make rules consistent with this Act — 

( a) as to the form in which an application for an order shall be made : 

(^b) as to the costs to be paid by an applicant in respect of an order, and the time when, and 
the place where, those costa shall be paid ; 

( g) as to the paymenfe of money or lodgment of securities, by way of deposit, by the applicant 
for an order before the order is published under section 6, sub.section (4), or a further 
order is made under section 8; the investment of money so paid; the disposal of interest 
or dividends from time to time accruing due on money or securities so paid, lodged or 
invested; the application of the money or securities or the produce thereof to the discharge 
of any liability incurred by the promoter, and the forfeiture, repayment or return of the 
money or securities ; 

(d) as to the plans and sections of any works to he deposited by applicants for orders or by 
promoters ; 

(e) for regulating the use of steam-power or any other mechanical power ^[or electrical 
power] on a tramway ; 

(f) as to any matter specified in section 7, sub-section (2)^ clauses (c)^ (d)^ (e)^ (j) and (hj, 
as a matter which may be provided for in an order, when that matter has not been so 
provided for, or has not, in the opinion of the ^[Government] been effectually so 
provided for ; 

(g) as to the periodical submission, by promoters, lessees and licensees, of accounts of traffic 
and receipts to the ^[Government] or as that Government directs, and as to the forms in 
which those accounts are to be submitted ; 

(h) as to the accidents of which report is to be made to the [Government] or as that Govern- 
ment directs ; 

(i) to any matter respecting which rules may be made under this section by a local 
” authority or a promoter or lessee; and 

(j) generally, as to any other matter or thing in respect of which it may seem to the 
^[Government] to be expedient to make rules for carrying out the purposes of this Act. 

(2) A local authority may, from time to time, with the previous sanction of the ^[Government], 
make rules consistent with this Act and with the order and any rules made by the ^[Government] 
under this Act, for regulating— 

(a) the rate of speed to be observed in travelling upon a tramway within the circle of the 
local authority ; 

(b) the use of animal power on the tramway ; 

(c) the distances at which carriages using the tramway are to be allowed to follow one after 

the other ; 

(d) the stopping of carriages using the tramway, and the notice to be given to the public of 
their approach ; 

(e) the manner in which carriages using the tramway after sunset and before sunrise are to 

be lighted ; 

(f) ihB traffic on roads along or across which the tramway is laid ; 

(g) the number of passengers which may be carried in any carriage ; 

(h) the licensing and control of drivers, conductors and other persons having charge of the 
carriages of the promoter or lessee or a licensee; and, 

(i) generally, the mode of use of the tramway : 

® [Provided that, if the tramway is a railway, the sanction retiuired by this sub-section shali^ 
in such cases as the Central Government may determine, be the sanction of that Government.] 

(3) The promoter or lessee of a tramway may, from time to time, with the previous sanction 
of the ^[Government], make rules*^ consistent with this Act and with the order and any rules made 
under this Act — 

(a) for preventing the commission of any nuisance in or upon any carriage, or in or against 
any premises, belonging to him; and 
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(b) iot regulating the travelling in any carriage belonging to him. 

(i) The [Government] may cancel any rule made by a local authority or by a pormoter or 
•lessee under this section. 

[a] Smstihited by A. 0. for *‘Iiooal Government”, [b] Inserted by the Indian Tramways (Amendment) Act, 
1911 (5 [Y] of 1911), S. 6. [c] Inserted by A. 0. C/. the Government of India Act, 1935 (26 Geo. V, c. 2), 
S. 18i (3) and definition of “railway” in S. 311 (f^). [d] Eor an instance, see Madras Bnlea and Orders. 


Power to impose penalty 25. The authority making any rule under section 24 may direct that 

oy rule. a breach of it shall be punishable with fine which may extend, — 

(a) a the authority making the rule is the ^[Government], to two hundred rupees, and, 

(b) if that authority is a local authority or a promoter or lessee, to twenty rupees ; 
and, when the breach is a continuing breach, with a further fine which may extend, — 

(g) if the authority making the rule is the ® [Government], to fifty rupees, and, 

(d) ii that authority is a local authority or a promoter or lessee, to five rupees, 
ior every day after the first during which the breach continues. 

[a] Substituted by A. 0. for “Local Government”. 

26. (1) Every authority having power to make rules under any section of this Act shall, before 
Procedure for making, making the rules, publish a draft of the proposed rules for the informa- 
and publication of, rules. tion of persons likely to be affected thereby. 

(2) The publication shaD be made, in the case of rules made by the ® [Government], in such 
manner as may in its opinion be sufficient for giving information to persons interested, and, in the 
case of rules made by a local authority or by a promoter or lessee, in manner prescribed. 

(8) There shall be published with the draft a notice specifying a date, not earlier than the 
expiration of one month after the date of publication, at or after which the draft will be taken into 
consideration. 

(4) The authority shall receive and consider any objection or suggestion which may be made 
•by any person with respect to the draft before the dak so specified. 

(5) The publication in the Official Gazette of a rule purporting to be made under this Act 
shall be conclusive proof that it has been duly made. 

[a] Substituted by A. 0., for “Local Government”. 


Offences, 

Penalty for failure of promoter, lessee , 

or licensee to comply with act or order, ^ promoter 

(a) constructs or maintains a tramway otherwise than in accordance with the order, or 
(h) opens the tramway for traffic, or permits it to be so opened, before it has been 
inspected and certified in manner required by section 12, or 
(g) fails to observe any requirement or condition of the order for neglect or breach 
whereof no penalty has been expressly provided in the order, 
or if a promoter, lessee or licensee runs a carriage on a tramway otherwise than in accordance 
with the order, 

he shall (without prejudice to the enforcement or specific performance of the requirements of 
this Act or of the order, or to any other remedy which may be obtained against him in a Court of 
‘Civil Judicature), on complaint made by the ^[Government] or by the local authority or road- 
authority or by the District Magistrate or, with the previous sanction of the District Magistrate, by 
any person injuriously affected by the act or omission, be punished with fine which may extend to 
two hundred rupees, and in the case of a continuing offence to a further fine which may extend to 
fifty rupees for every day after the first during which the offence continues to be committed. 

[a] Substituted by A. 0. for ‘‘Local Government”. 


28. If any person without lawful excuse, the burden of proving which shall lie upon him, 
Penalty for obstructing wiHully obstructs any person acting under the authority of the promoter 
promoter in exercise of in the lawful exercise of his powers in constructing or maintaining a 
bis powers. tramway, or injures or destroys any mark made for the purpose of setting 

out the line of the tramway, he shall be punished with fine which may extend to fifty rupees. 

Peiialty for interfer- 29. If any person without lawful excuse, the burden of proving which 
!ng with tramway. shall lie upon Mm, wilfully does any of the following things, namely 

( a) interferes with, removes or alters any part of a tramway constructed under this Act, 
or of the works connected therewith, or 
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(1) places or throws upon or across any such tramway any woocl^ stonG^ refuse or other 
thing, or 

(g) does anything in such a manner as to obstruct any carriage using any such tram« 
way, or 

(d) abets within the meaning of the Indian Penal Code the doing of, or attempts to do, 
anything mentiooed in clause (a), clause (b) or clause (c), 
he shall {without prejudice to any other remedy which may be obtained against him in a Court of 
Civil Judicature) be punished with fine which may extend to one hundred rupees. 

30. If any person, except under a lease from, or by agreement with, the promoter, or under 
Penalty for uBing tramway hcense from the ® [Government] granted under this Act, uses on s 

with carriage having flange- tramway, otherwise than as permitted by section 14, a carriage haying 
flange wheels or other wheels suitable to run on the rail of the tramway, 
he shall be punished with fine which may extend to two hundred rupees. 

[a] S'uhsUtuted by A. 0. for “Local Government”. 

31. (1) If any person travelling or having travelled in a carriage of the promoter or lessee 
Penalty for evading pay- or of a licensee evades or attempts to evade payment of toll, or if any 

ment of proper toll. person having paid toll for a certain distance wilfully proceeds in any 

such carriage beyond that distance and does not pay the additional toll for the additional distance 
or attempts to evade payment thereof or if any person whlfully refuses or neglects on arriving at 
the point to which he has piaid toll to quit the carriage, he shall be punished with hne which may 
extend to ten rupees. 

(2) When a person commits an offence under this section and refuses on demand of a 
servant of the promoter, lessee or licensee to give his name and residence, or gives a name or 
residence which the servant has reason to believe to be false, he may be arrested and taken to the 
nearest police-station by the servant or any person whom the servant may call to his aid. 

(8) When the person is taken to the police-station he shall with the least possible delay be 
forwarded to the nearest Magistrate, unless his true name and residence are ascertained, in which 
case he shall be released on his executing a bond for his appearance before a Magistrate if so 
required. 

Penalty for taking or sending 32. If any person takes or sends by a tramway any goods of a 
dangerous^ or offensive goods dangerous Or offensive nature without giving the notice required by 
without giving notice. section 16, he shall be punished with fine which may extend to fifty 

-rupees. 

Penalty for licensee not ^3* (1) If a licensee fails on demand to give the account mentioned 
giving to promoter or lessee in section 18, or, with intent to evade the payment of tolls gives a false 
an ^ account of traffic or account when he is called upon to give an account under that section, he 
giving false account. shall be punished with fine which may extend to fifty rupees 

(2) The fine shall be in addition to any toils payable by the licensee to the promoter or 
lessee in respect of the passengers or goods conveyed by the carnage or carriages used by the 
licensee on the tramway, 

34, Nothing in this Act shall prevent a person from being prosecuted under any other law 
Saving of prosecutions for an act or omission which constitutes an offence against this Act or 

under other laws. the rules made under it, or from being liable under that other law to 

any other or higher punishment or penalty than that provided by this Act or the rules mad® 
under it : 

Provided that a person shall not be punished twice for the same offence. 

Settlement of Differences, 

35. ( l) If any difference arises between the promoter or lessee on the one band and the 
Differences between pro- ® [Government], or the local authority, or the road- authority, or a person 

snoters or lessees and ausho- having the charge of any sewers, drains, telegraph lines, gas- pipes, water- 
rities. pipos or other things in or on land occupied by the tramway, on the 

Section 31 — Note 1 

[1] A bye-law provided that tranr ear ticket was nation. HeZd, that contract of carriage was determined 
available only for the car and the journey for which it by his own act, and that he was rightly convicted of 
was issued. Accused got down at an intermediate.placa travelling without ticket, (H3) 14 Ori. L Jour 564 (565) ; 
and then got into another car going to the same desti- 7 Low Bur Eul 63. 


1011 & 1012 A, M, 
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other hand, with respect to any interference or control exercised or claimed to be exercised fcyj or on 
behalf of, either party by virtue of this or any other Act, or of the order or the rules mad© under 
this Act, or with respect to the propriety of, or the mode of, the execution of any worlij or with 
respect to any compensation to be made by or to the promoter or lessee, or on the Question 
whether any work is such as ought reasonably to satisfy the ^[Government] or the road authority 
or both, or with respect to any other subject or thing regulated by, or comprised in, this Act or 
the order or the rules made under this Act, and not otherwise expressly provided for therein, the 
matter in difference shall, except where the parties elect to proceed under section 523 of the Code 
of Civil Procedure,^ be settled, on the application of either party, by a referee. 

Where the difference is — 

f aj between the promoter or lessee on the one hand and the ^ [Government], either as such 
or as the road-authority, on the other, or 

{dj between the promoter on the one hand and the local authority on the other, with 
respect to the sum to be paid by the local authority for an undertaking or part of an 
undertaking which that authority has required the promoter to sell under section 22, 
the referee shall be the District Court within the jurisdiction of which the tramway is situate, or,, 
where the tramway is within the jurisdiction of more than one District Court, the District Court 
within the jurisdiction of which the greater part of the tramway is situate. 

In other cases the referee shall be appointed by the ^[Government], 

(4) Except where the referee is the District Court, the powers and procedure of th© referee 
may be prescribed. 

(d) In the case of a difference between a promoter on the one hand and a local authority on 
the other, with respect to the sum to be paid by the local authority for an undertaking or part of 
an undertaking which that authority has required the promoter to sell under section 22, an appeal 
shall lie to the High Court from the award of the referee as from an original decree of th© 
District Court. 

(6) In the case of every other diffeience the award of the referee shall be final. 

[a] SiihsHtuted by A. 0. for “Local Goyernment’*. [b] Act 14 of 1882 ; See now the Arbitration Act, 1940 
(Act 10 [X] of 1940). 


Recover y of Tolls, 

36. Any of the following moneys, namely, any rent due lo a local authority from a lessecj 

Recovery of moneys due penalty recoverable from a promoter or lessee under an order, any 

from promoters and, in sum payable by a promoter or lessee under an award of a referee the 
certain cases, from lessees, cost of the performance under this Act by the ^[Government] or by a 
local authority or road- authority of any work required by this Act or by an order to be don© by a 
promoter, and the cost incurred by a road -authority in removing a tramway and reinstating a 
road under this Act, may, without prejudice to any other remedy that the authority to which the 
money is due may have by suit or otherwise, be recovered by that authority, on application made 
in this behalf to the Collector, as if the sum due were an arrear of land revenue due by the 
promoter or lessee or his surety (if any) ; 

Provided that nothing in this section shall authorize the arrest of the promoter or ie^© or 
his surety in execution of any process issued by the Collector. 

[a] Suhstiiuted by A. 0. for “Local Government”. 

37. (1) If a licensee fails to pay on demand the toils due for the use of a tramway, the 
Recovery of tolls from promoter or lessee to whom the toils are due may, without prejudice to 

licensees. the remedy which he may have by suit, apply to a Magistrate to recover 

the amount of the tolls, and the Magistrate may, after giving notice to the licensee, if possible, and 
allowing him an opportunity of being heard, proceed to recover the amount by distress and sal® 
of any carriages or other movable property of the licensee which may be found on the tramway oi 
on premises connected therewith. 

(2) When a licensee has failed to pay on demand the tolls due from him, the promoter or 
lessee to whom the tolls aie due may seize any carriage or other moveable property of the licensee 
on the tramway or on premises connected therewith, and detain the same for forty-eight hours 
unless the tolls are sooner paid. 

(3) When application is made to a Magistrate , under sub-section (1)^ he may make att 
interim order of distraint pending his final decision. 
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38. Any tolls due to a promoter, lessee or licensee from a passenger may Ls r 9 co\ereu either 
Recovery of tolls from by suit Or, on application to a Magisti’ate having lurisdiction within 

passengers, any local area in which any part of the tramway is laid, by distress 

and sale of any moveable property belonging to the passenger within the local limits of the juris- 
diction of the Magistrate. 

Savings, 

39. (l) Notwithstanding anything contained^ in this Act, or in an order or any rule made 
Promoter to have right of under this Act, a promoter shall noG acquire any right other than tbao 

user only. of user only over a road along or across which he lays a tramway, nor 

shall anything contained in this Act, or in an order or any rule made under this Act, exempt the 
promoter of a tramway, or any other person using the tramway, from the payment of such 
charges as moY lawfully be levied in respect of the use of a road or bridge along or across which 
the tramway is laid. 

(2) The ^[Provincial Government] may, if it thinks fit, fix rates at which a promoter, lessee 
or licensee may compound for the charges payable in respect of the use of a road or biidge. 

[a] 8uhshtuied by A. 0. for “Local Government”. 

^0. (1) Nothing in this Act, or in an order or any rule made under this Act, shall take a^ay 
Saving of power over roads or abridge any power which a road-auihority, local authority or other 
traversed by tramways. person has bylaw to break up, widen, alter, divert or improve a road, 
railroad or tramway along or across which a tramway is laid. 

(2) The road. authority, local authority or other person executing any wTOk referred to in 
sub. section (1) shall not be liable to pay to a promoter, lessee or licensee any compensation for 
injury done to a tramway by the execution of the work or for loss of traffic occasioned by the 
reasonable use of any power lawfully exercised for the execution thereof. 

Nothing in this Act, or in an order or any rule made under this Act, shall affect the powers 
Saving of power of local of a local authority or of a Magistrate or police-officer to regulate the 
authority and police to regu- passage of traffic along or across a road along or across which a tram- 
late trafuc on roads. -g authority, Magistrate or officer aforesaid may 

exercise its or his powers as well on as off the tramway and with respect as well to the traffic of a 
promoter, lessee or licensee as to the traffic of other persons. 

Supplemental Provisions, 

^2. A promoter, lessee or licensee shall be answerable for all injuries happening through his 
Promoters, lessees and act Or default Or through the act or default of any person in bis employ- 
licensees to^ be respcnsible ment, by reason or in consequence of any of his carriages or works, 
for allinjaries. harmless all authorities and persons collectively and in- 

dividually, and their officers and servants, from all damages and costs in respect of injuries so 
happening. 

43. For the purposes of this Act w^ant of funds shall not be deemed lo be a sufficient reason 
Want of funds not a suffi- for the suspension of the construction, or the discontinuance of the work- 

cient reason for default. of a tramway by a promoter or lessee. 

44. When a tramway is constructed under this Act within the limits of a municipality, the 
Power to exempt from [Provincial Government] may exempt the animals, plant, rolimg- 

municipal taxation. stock, yards, workshops, engine-sheds, ^[electrical generating stations or 

sub-stations] and depots of the promoter, lessee or licensee, for such period as it thinks fit, from 
all or any municipal taxes leviable within those limits. 

[a] Substituted by A. 0. for “Local Government”, [b] Inserted by the Indian Tramways (Amendment) Act, 

19] 1(5 m of 1911), S. 7. 

45. (1) The fund to or with the control or management of which the local authority of a 
Application by local autho- municipality, cantonment or district is entitled or entrusted shall, not- 

rlties of local funds to tram- withstanding anything in any enactment respecting the purposes to 
which that fund may be applied, be applicable, subject to the control of 
the ^[appropriate Government], to the payment of expenses incidental to the exercise of the powers 
and functions which may be vested in, or exercised by, a local authority under this Act. 

(2) The fund shall also be applicable, with the previous sanction of the ^[appropriate Govern- 
ment], to a guarantee of the payment of interest on money to be applied, with the concurrence in 
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writing of the local authority, within the limits of the local area under its control, to any of the 
purposes to which the fund might be applied by the local authority under sub. section ( l). 

In this section ‘the appropriate GoTernment’ means the Government, Central or Pro- 
vincial, whose executive authority extends over the local authority in question.] 

[a] Bnhsiituted by A. O. for “Local Government”, [b] Inserted by A. 0. 

46. The ® [Government] may, with the consent of the local authority and road authority and 
Extension of Act to exist- of the promoter and his lessee (if any), extend any part of this Act, or 

ing tramways. -any rules made under this Act either with or without modidcation, to 

the whole or any part of a tramway constructed, or authorized by the ® iGovernment] to be con- 
structed, before the passing of this Act, and may withdraw any part of the Act or any rules so 
extended. 

[a] StibstiMed by A. 0. for “Local Government”. 

47. (l) A tramway of which the construction has not been authorized by the ^[Government] 
Prohibition of construe- before the passing of this Act shall not, after the passing of this Act, 

tlon o! _ tramways except "jje constructed for public traffic in any place to which this Act extends, 
under this Act. except in pursuance of an order made under this Act. 

f2) k person constructing a tramway in contravention of sub-section (1) of this section, 
or after the passing of this Act maintaining or using for public traffic, otherwise than io pur- 
suance of an order made under this Act, a tramway which was not constructed, or authorized by 
the ^[Government] to be constructed, before the passing of this Act, 

shall he liable, on the complaint of the ® [Government] or local authority, to double the 
penalty to which a promoter acting otherwise than in accordance with an order is liable under 
section 27. 

[a] Stibstiiuted by A. 0. for “Local Government”. 

48. If at any time a local area comprising a tramway to which this Act or any part thereof or 
Transfer of control on ex- any rule thereunder applies ceases to be included in the circle of a local 

elusion of local area from authority, the functions of that authority under this Act, or the part 
circle of local authority. thereof or the rule thereunder, and under the order (if any), shall, in 
respect of that local area, devolve on the ® [Government] or, if that Government so directs, on the 
local authority of the circle in which the tramway has been included. 

[a] SuhsHtuted by A. O. for “Local Government”. 

49. [Explanation and amendment of section 64 of Eaiiway Act,] Bepealed by the Indian 
Railways Act, 1890 ( 9 [IX] of 1890), 8. 2 and Sch L 

Powers of Government exer- SO. Ail powers Conferred by this Act on ®[any Government] may 

cisable from time to time. he exercised from time to time as occasion requires. 

[a] Substituted by A, 0. for “Local Government”. 


[THE INDIAN] TRAMWAYS ACT, 1902 
(Act IV of 1902.) 

Statement of Objects and Reasons. 


“ By the Indian Eaiiway Companies Act, 1895 (X of 
1895) it i- provided that Railway Gompanias registered 
under the Indian Companies Act, 1882 (VI of 1882), may 
under certain conditions, pay interest on their paid-up 
share capital out of capital during construction, and it 
Is proposed bv this BiP to take power for the Governor- 
General in Oouncil to apply the same provisions to com- 
panies formed for the construction of tramways not dififer- 


ing in structure and working from light railways. It is 
believed that legislation to this end will remove what is 
recognised as a tangible obstacle to the consideration in 
London of many remunerative light railway projects in 
India which, for administrative reasons, it is desired 
to control in this country under the provisions, not of 
the Railways, bur of the Tramways, Act ” 

— Gazette of India, 1901, Fart F, 'page 105, 


[THE INDIAN] TRAMWAYS ACT, 1902. 

(Act IV OF 1902)^ 

[ 14th February^ 1902.] 

Aji Act to apply the proDisions of the Indian Eaiiway Gompames Acta 1895, to certain 

Tramway Companies, 

Whereas by the Indian Eaiiway Companies Act, 1895, the Railway Companies therein 
mentioned are authorised to pay interest on their paid-up share capital out of capital in the manner 
and on the conditions prescribed by the said Act ; 
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And whebeas il; is expedient to apply the provisions of the said Act to Oompaniss formed 
for the consferuction of tramways not differing in straoture and working from light railways ; 

It is hereby enacted as follows : — 

[a] For Statement of Objects and Eeasonsj B66 Gazette of Indiaj 1901, Pt, V, p. 105 ; for Eeport oi the Select 
Committeev see ibid,^ 1902, Pt, V, p, 27. 

Short title and extent. 1, ( 1) This Act may be called the Indian Tramways Act, 1902 ; and 

(2) It extends to the whole of British India.^ 

fa] The expression ‘ the whole of British India,’* m iss application to the Dominion of India, means ®ali the 
Provinces of India*— I 0., Art. 4 (2) ; and in its application to the Dominion of Pakistan, means ®al! the 
Provmoes of Pakistan* —see P. 0 , Art. 4 (2). [15-8-1947 ] 

2a The “[Central Government] may, by notification in the ^[Official Gazette], direct that the 

Application of Act X provisions of the Indian Railway Companies Act, 1895, in so far as the 
1895 to Tramway Com- same are applicable, shall apply to any Company formed for the constmc- 
tion of a tramway under the Bengal Tramways Act, 1833, or the Indian 
Tramways Act, 1SS6, and thereupon it shall be lawful for the Tramway Company mentioned, in the 
notification to pay interest upon its paid-up share capital out of capital in the maimer and subiect 
to the conditions prescribed by the said Indian Railway Companies Act, 1895. 

[a] Substituted by A. 0, for “Governor General m Goancir*. [b] Substituted by A. O for “G-izcUs of I -dia *. 

OBJECTS AND REASONS. 

“ In accordance with the suggestion made by the ways but each oi these— sea, for example, the Bombay 
Government of Bengal, we have inserted in cUuse 2 a Tramways Act, t 874 (Bom.i Act I of 1874)— deals entirely 
reference to the Bengal Tramways Act 1883 (Beng. with a special concession granted to certain individuals. 
Act in of 1883), so as to cover companies formei for the the Bengal enactment being the only local Act drawn 
construction of tramways under that Act. There are on general lines Ilka the Imperial Act o! 1886 The 
in the SUtnte book several other enactments authorising Bengal case, therefore, alone requires to bo provided 
the construction and regulating the working of tram- for.’* — S. 0. R. 
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[pto! 


Act how aifected by subsequent legislation, 


— Amended by Acts 3 of 1885; 6 of 1904; 11 of 1916;' 
88 of 1925; 27 of 1926; 10 of 1927, 20 of 1929; 5 
of 1930; 35 of 1934; 4 of 1938; 6 of 1944. 
»«>«Adapted by A. O. 

—Supplemented by Act 26 of 1917, i 
-»Aoiend^d in its application to— 

(a) Bombay by Bom. Act 14 of 1939; 

(b) Smd by Sind Act 14 of 1939. 


— Repealed in part and amended by Act 2 of 1900. 
—Repealed in part by Acta 5 of 1908; 38 of 1920 j 
—Repealed as to Crown Grants by Act 15 ol 1895. 

— Repealed in Madras city to certain extent fey Mau 
Act 3 of 1922. 


[THE] TBANSPER OE PROPERTY ACT, 1882 


(act IV OF 1882)'' 

[ 17 ih February^ 18 S 2 ,j 

Afi Act to amend the laio relating to the Transfer of Property 
by Act of Parties. 


Whereas it is expedient to deSne and amend certain parts of the law relating to the transfer 
Preamble, of property by act of parties; It is hereby enacted as follows : — 

[a] For Statement ot Objects and Reasons, see Gazette ol India, 1877, Pt. V. p. 171; for the Preliminary 
Report of the Select Committee, &ce ihid.^ 1878, Pt. V, p. 48; for the further Report of the Select Committee, 
see ibid, 1879 Pt V, p. 106 ; for the third Report of the Select Committee, ibid , 1881. Pt V, p. 595 


Preamble — Note I 


[1] Amendments in 1929 if retrospective — Sec- 
tion 63, Transfer of Property (Amendment) Act, XX of 
1929, runs as follows : 

**6S, Nothing in any of the following provisions of 
Savina dame. namely. Ss. 3, 4, 9, 10, 

Ss. 32, 83, 34, 35, 46, 52, 65, 57, 58, 59, 61 and 62 shall 
fee deemed in any way to aSeot: — 

(a) the terms or incidents of any transfer of pro- 
perty made or effecced before the first day of April 1930, 

(b) the validity, invalidity, effect or consequences ol 
anything already dona or suffered before the afore- 
said date, 


(c) any right, title, obligation or liability already 
acquired, accrued, or incurred before such date, or 
^ (d) any remedy or proceeding in respect of such 
right, titiej obligation or liability, and nothing in any 
other provision of this Act shall render invalid or in 
any way affect anything already dona before the first 
day of April 1930, in any proceeding pending in a 
Court on that date; and any such remedy and any such 
proceeding as is herein referred to may be enforced, 
instituted or continued, as the case may be, as if this 
Act had not been passed.’* 

It 18 clear that the amendments introduced by the 
sections mentioned in it will not affect anything done 
before the 1st of April 1930 in any proceeding pending 
in a Court on that day. As to whether those anoecd- 
meots are retroi-pective in operation so as to apply to 
cases where the act was done before the 1st of April 
1930, but the suit was instituted after that date, see 
Notes under the respective provisions amended. 

[2] This Act does not contain the whole law on the 
BobJeoE of transfer of property. (‘Vol 29) 1942 Mad 558 
{66lj (DB) ^ (Vol 27| 1910 Nag 163 (166): I L B (1941) 
Nag 513 (DB). (Act Is not exhaustive ofiall charges.) ^ 
(Voi 91 1922 All 69 (60) (DB) © (Vol 11) 1924 Smd 23 
(24): 17 Sind L R 178 (DB) (The Act is not exhaustive 
on the lawol mortgages.) (S' fVol 4) 1917 Pat 268 (271); 
2 Pat L Jour 293 (DBj ^ (Vol 20) 1933 Gal 154 (161): 
59 Cal 1372 (DB). (Particularly on mortgages.) ^ (’10) 
37 Oal 377 (382) (DB). (Act does not deal with oases 
of succession.) 

[But see (Vol 13) 1926 Mad 65 (56) ; 48 Mad 
821 (DB).] 

[3J In eases not covered by the Act, a Court can ad- 
minister the principles of equity which are not dis- 
tinctly prohibited by the statute. (Vol 29) 1942 Mad 
568 (661) (DB) ® (Vol 20) 1933 All 70 (71): 54 All 1041 


(DB) (Vol IS) 1926 Bom 31 {32)1DB; (Vol 16) 192£' 
All 12 (14) : 51 All 454 (DB) (Yol 2) 1915 Mad 
402 (404). 

[4] Eoglisli law has been held to apply if its appli- 
cation is found suited to Indian society and oircum- 
stances. (Vol 6) 1919 P 0 1 (4) : 12 Mad 689 : 46 Ind 
Anp 109 (PC) © (Vol 17) 1930 P C 142 (143) ; li Lah 
25T : 57 Ind App 168 (PC). 

[5] So long as the necessity of words found in this 
Act is kept in mind, there is no harm in examining 
English decisions. (Vol 34) 1947 Nag 210 (218) (DB). 

[6] The principle “he who seeks equity must do 
equity” is applicable to cases which are not distinctly 
provided for by the enactment. (’05) 15 Mad L Jour 21C 
(210) (DB)'I'(’ll) 14 Cal L Jour 530 (536; (DB). 

[7] No equitable doctrine can be applied so as to 
override the express provisions of the statute, (Vol 29 j 
1942 Mad 568 (561) (DB) ^ (Vol 20) 1933 Ail 70 (71) : 
54 All 1041 (DB). 

[8] The English Law inoapaeitatirg aliens from 
holding real property to their own use and tranamiUing, 
it by descent or devise does not apply in India. (1836) I 
Moo Ind App 175 (286) : 1 Moo P 0 175 (PC). 

[9] Sections 2 and 3, Crown Giants Act (XV of 1895) 
provide as follows ; 

**SecHon 2. Nothing in the Transfer of Property 
Act, 1882, contained shall apply or be deemed ever 
have applied to any grant or other transfer of land or 
of any interest therein heretofore made or hereafter to 
be made by or on behalf of the Crown to, or m favour 
of, any person whomsoever ; but ©very such grant and 
transfer shall be construed and take ©ffeot as if the 
said Act bad not been passed. 

'‘^Sechon 3. All provisions, restrictions, conditions 
and limitations over contained in any such grant or 
transfer as aforesaid shall be valid and take effect 
according to their tenor, any rale of law, statute or 
enactment of the Legislature to the contrary notwith- 
standing.” 

[10] Crown grants are thus exempted from the 
operation of the Transfer of Property Act. (Vol 26) 1939 
All 263 (264) (DB) © (Vol 14) 1927 Pat 319 (322, 323) ? 
8 Pat 446 (DB). (Lease by Crown.) 

[11] The Government is empowered to create an 
estate descendible by any rule of inheritance other than 
that laid down by law. (’05) 27 All 834 (663) : 32 Ind 
App 203 : 8 Oudh Gas 317 (PC), 

[12] If there was a condition in the grant restrie™ 
ting the alienation by the grantee of the land granted 
to him, it would be valid under B.63, Crown Grants Act, 
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CHAPTEE L 


Preliminary. 


Skort title* Yn.&y i^e ealM the Transfer of Property Act-s 1882* 

Commencement. Xli come into force on the first day of July, 1882, 

It extends in the first instance to the whole of British India® except ^[Bombay, East Pnniab 
Extent, and Delhi] ^ jo. 

^[But this Act or any Part thereof may by notification in the Official Gazette be extended to 
the whole or any part of the '^^[said Provinces] by the Provincsal Government concerned J 

[a] The apphcatioa cf this Act was barred in the Naga Hills District including the Mokokchang Sub-Divisiossi 
the Dibrugarh Frontier Tract, the North Oachar Hdls, the Garo Hills, the Koasia and Jaintia Hills and the 
Mikir Hills Tract, by notincation under the Assam Frontier Tracts Regulation. 1880, (2 [II] of 1880| 8 
sm Assam Buies and Orders, Vol I, pp 616-618. [bj Substituted for the words “the territories exclusweli' 
administer*-d by the Governor of Bombay m Council and the Lieutenant. Governor of the Pu ‘jab” by tb© Indian 
Independence (Adaptation of OentcaliAoGs andiOrdmaneos) Order, 1918. [23-3 1948 ] [cj Cns wolqs® and the 
Obief Commissioner of British Burma” were re^gealed by tae A. O. [d] SuhUitvAed by the A. 0 for tho 
fourth para, which ran : “But any of the said Local Governmaots may, fiom time to litna, b? UQU Scaf.i'on 
la the local official Gazetce extend this Act [or any part thereof] to itie whole or any specided part of tho 
territories uad-^r its ^id uinisfcratiaa ” The words lu brackets were inseAed hy the TicaiLisiec cl Fmge:t'^ 
(Amendment) Act, 1904 (6 [VI] of 1904), S 2. 

Act 4 of 18S2 has been eoy ended wifh eSeci from 1st January, 1893, to the wliolo of the territories, cthsr 
than the Scheduled Districts under the administration of the GoTernment of Bombay — - sje Bombay Holes and 
Orders, Vol. 11, p. 191, and with eSect from ist January, 1915, lo the p-ovince of Smd— ibid., p 195, 

Sections 54, 107 and 123 have been extended from 6tb May, 1935, to all Municipalitias in the Punjab ajid 
all notified areas deeiared and notified under tho Punjab Municipal Act, 1911, S. 241 ■=- see Punjab Gasette 
Extraordinary, 1925, p. 27. 

The Act has been declared to be in force in Panth Piploda by the Panih Piploda Laws Eegulatioa, 1929 
(1 [I] of 1929) 

The Act has been repealed as to Crown Grants by the Crown Grants Act, 1895 (15 [XV of 1895). Bee 
Notes under Preamble. 

The Act has been repealed or modified to the extent necessary to give elect to the provisions of the 
Madras City Tenants Protection Act. 1921 (Mad. 3 [HI] of 1922), in the City of Madras — see that Act, S. IS. 
[dd] StibsUtuted for “said territories” by the Indian Independence (Adaptation of Central Acts Ordinances) 
Order, 1948. [23-3-1948.] 


Preamble — Note 1 (contd,) 

notwithstanding the provisions of S. 10 ol this Act. (’06) 

3 All L Jour ISO (131) (DB). 

ISee also (Vol 13) 1926 Mad 706 (711) ; 49 Mad 349 
(DB) (Restrictive covenant as to alienation not void.) *$• 
(Vol 26) 1939 All 263 (264) (DB).] 

[13] Strict rule of consti notion against the subject 
and in favour of the" Crown applies to Crown grams. 
(Vol 23) 1936 Sind i08 (U3): 29 Smd h R 382 (DB). 

[14] The provisions of the T- P. Act ha^e no ap- 
plication to the creation of easements. (Vol 4) 1917 Cal 
S8i (685, 686) (DB). 

[15] The Court must give eilect to the Act and must 
judge the particular transaction according to its pro- 
visions unless It is proved that by the law of the land 
where the pronerty la situated the transaction is not 
valid. (Vol 19) i932 Bom 642 (643, 644) : 57 Bom 234. 

[16] Where the statute requires that a particular 
kind of transfer shall be efieoted by a particular kind of 
mstrumeut such a provision must be enforced with 
Stringency. (Yoi 14) 1927 All 411 (412) (DB|. 

Section 1 — Note 1 

[1] For the definition of “British Indians see the 
Genera! Clauses Act, X of 1897, 8. 3, cl (7). 

[2j The provision empowering the Provincial Gov- 
ernments to extend the operation of the Act to places 
to which the Act has not been made originally appli- 
cable is mtra vires of the Indian Legislature, see (’79) 

4 Cal 172 (181) : 5 Ind App 178 (PC). 

[3] The Provincial Government cannot extend parti- 
cular sections of the Act, so as to give those sections a 
difierent operation from that which they had in the 
Act itself, read as a whole. (Vol 14) 1927 P 0 22 (23) ; 

5 Rang 7 : 54 Ind App 23 (P C). (Rule of Mahomedan 
law requiring gift to be perfected by possession cannot 
ha abrogated.) 


[4] The Act does not apply to the North Western 
Frontier Province (Vol 29) 1942 Pesh 88 (88) 

[5] The Act applies to that portion of the Province 
of Delhi which was taken from the United Provinces 
of Agra and Oudb. (Yol 17) 1930 Lah 920 (922) : 11 
Lab 564 (DB). 

[6J This Act has been extended to the CivO and 
Military station of Bangalore (Vol 18) 1931 P C 2B9 
(240) ; 59 Cal 439 : 58 Ind App 833 (PC). 

[7] This Act has been exteBdeU to Berar in 19*37, 
(Yol 25) 1938 Nag 142 (I43) : ILB (1939) Nag 293. 

[8] The general principles underlying this Act have 
been applied to cases to which this Act was inappi cable, 
(Vol 29) 1942 Pesh 88 (88) (Yoi 29) 1942 mh 63 
(70) ^ (Vol 25) 1938 Lah 286 (287), (S. 10l.|»Si¥ol Id) 
1923 Nag 88 (89) 

[9] In territories in which this Act dees not fapply 
the technical rules embodied in it have been held Pot 
to be applicable (Voi 23) 1936 Pesh 1-58 (160) (DB). 
(Buie laid down io S. 53 )»5.(Vol 24) 1937 Pesh 5 (6), 
(Registration ) ^ (Vol 12) 19ii5 Lah 575 (675) : 6 Lah 
487. (Assignment of debt not in writing.) (Vol 12) 
1925 Lah 92 (93). (Principle of S. 55 (2|.]>P(’07) 3 Nag 
L R 72 (75). (Berar — Registration under S 54.) ® 
(Vol 26) 1939 Lah 330 (338) (DB). (Technioai provisions 
of S. 114A.) 

[10] In the following cases this Act was not appli- 
cable. The relevant principles of the English law 
diSered from the provisions of this Act The High 
Court applied the English principles. (’94) 18 Bom 160 
(167, 16B) (DB) ^ (Voi 13) 1926 Lah 39 (40). 

[11] A subsequent local leghiatioD, such as tha 
0. P. Tenancy Act, enacted for a particular purpose 
and with reference to a particular locality cannot 
operate as an implied repeal of the T, P. Act appli- 
cable to the whole of India. (Vol 16) 1929 Nag >246 
(249) ; 25 Nag L R 19. 
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®[And any ^’[Provincial Government] may, '"] from time to time, by notification 

in the [Official Gazette], esempt,i either retrospectively, or prospectively, any part of the territories 
administered by such ^[Provincial Government] from all or any of the following provisions, 
namely : — 

Sections 64, paragraphs 2 and 3, 59, 107 and 123.1 

j [Notwithstanding anything in the foregoing part of this section, sections 5d, paragraphs 2 
and B, 59, 107 and 123 shall not extend or be extended to any district or tract of country for the 
time being excluded from the operation of the Indian Eegistration Act, h[l908], under the power 
conferred by the first section of that Act or otherwise.] 

[e] Substituted by the Transfer of Property Act (1882) Amendment Act, 1885 (3 [III] of 1885). S. 1. [I] 
Substituted by A. 0. for “Local Government'*, [g] The words “with tbe previous sanction of the Governor 
General in Councir* were repealed by the Devolution Act, 1920 (38 [XXXVIII] of 1920), S. 2 and Sch. I. 
[h] Substituted by A. 0. for “local official Gazette*’, [i] No such exemption has yet been made, [j] Inserted 
by S. 2 of the Transfer of Property Act (1882) Amendment Act, 1885 (3 [III] of 1885), S. 2; it is to be 
deemed to have been added from the date on which Act 4 of 1882 came into force. 

Section 54, paras. 2 and 3, and S?. 59, 107 and 123 extend to every cantonment in British India— the 
Cantonments Act, 1924 (2 [II] of 1924), S. 287. 

[k] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 2 for “1877”, 


Repeal of Acts, 2. In tbe territories to which this Act extends for the time being 

S vine of certain enact- enactments specified in tbe schedule hereto annexed shall be 

ments, ^incidente, rights, repealed to the extent therein mentioned. But nothing herein contained 
liabilities, etc. ° ’ shall be deemed to affect — 

(a) the provisions of any enactment not hereby expressly repealed : 

fb) any terms or incidents of any contract or constitution of property which are consistent 
with the provisions of this Act, and are allowed by tbe law for the time being in force : 
(c) any right or liability arising out of a legal relation constituted before this Act comes into 
force, or any relief in respect of any such Tight or liability : or 
d) save as provided by section 57 and Chapter iv of this Act, any transfer by operation of 
law or by, or in execution of, a decree or order of a Court of competent Jurisdiction : 
and nothing in tbe second chapter of this Act shall be deemed to affect any rule of 
" Muhammadan ^ law. 

[a] The word “Hindu” was repealed by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), 
S. 3. [b] The words “or Buddhist” were repealed, ibid. 


SECTION 2-~SYNOPSIS 

2. “Herein,” 

2. “Affect.” 

3. Clause (a), 

4, Clause (b)— Right to partition, 

5, Clause (c). 
d. Clause (d). 

7. Escheat. 

8. Muhammadan law. 

9. Hindu and Buddhist laws. 

1. “Herein.” — [1] “Herein” refers to any of the 
provisions of this Act. (Vol 1) 1914 Cal 618 (621) (DB). 

[But see (’ll) 9 Ind Cas 840 (840) Cal).] 

2. “Affect”. — [1] A provision of the Act will 
apply to Muhammadans also when there is no rule 
of Muhammadan law inconsistent with such pro- 
vision, (’07) 30 Mad 197 (198, 199) (DB). (Section 51 
applied to Mahomedans ) 

[2] It was held in (’01) 28 Cal 744 (747) (DB) 
that the w’ord “affect” means “validate or invalidate 
the tiansfer,” that S. Ill, cl. (d) did not aSeet the 
transfer itself but merely stated the result of a transfer 
when made. This view had not been followed in later 
eases of the same High Court. See (’36) 163 Ind Cas 
829 (830) (Cal)»5«(Yol 1) 1914 Cal 618 (622) (DB) ^ (Vol 
6) 1919 Cal 642 (643) (DB), 

3. Clause (a), — [1] The clause applies so as to 
save the provisions of existing enactments at the time 
the Aot came into operation. If a subsequent enactment 
is inconsistent with a provision of this Aot the special 
provision will prevail over the general. (’02) 25 Mad 
244 (255) (FB). 


4. Clause (b)— Right to partition. — [1] A right 
to a partition of joint property is an incident of such 
property. (’79) 4 Cal 55 (59) (DB). (Joint property 
subject 'to trust but not dedicated to idol, can be parti- 
tioned.) 

[2] The right to partition may be exercised indepen- 
dently of the provisions of this Act as to writing being 
necessary in case of certain transfers. (’98) 25 Cal 210 
(213) {DB]^ (’10) 34 Mad 72 (73) (DB). 

5. Clause (c). •— [1] “Right or liability” means a 
substantive right or liability and not a matter of pro- 
cedure. ('91) IS All 432 (456) (FB) ^ (’86) 12 Cal 683 
(589) (FB) ^ (’01) 25 Bom 101 (103) (DB). 

[2] The Act is not retrospective in operation in so 
far as any substantive right or liability created by the 
legal relation is concerned, but will be retrospective in 
so far as the provisions relate to procedure. (Vo! 6} 
1919 P C 1 (3) : 42 Mad 589 *. 46 Ind Apn 109 (PC) ^ 
(’87) 14 Cal 636 (640) (FB) ^ (Vol 22) 1935 All 706 
(710) : 58 All 63 (FB) 6? (Vol 21) 1934 Pesh 30 (31| 
(DB) ^ (’89) 11 All 367 (371) (DB) •J* (’92) 15 Mad 290 
(291) (DB). 

[3] An oral mortgage, sale or gift before the Act is 
valid and enforceable after the date of the Act. (Vol 3) 
1916 P C 41 (43) ; 38 All 494 : 43 Ind App 264 (PO)t© 
(’02) 4 Bom L R 25 (27) (DB) >$• (’02) 12 Mad L lour 
387 (388) (DB). 

[4] A written mortgage executed before the Aot is 
not rendered bad after the Act because it did not comply 
with the requirements as to attestation. (Tl) 39 Oai 
227 (230) (DB)^(’90) 17 All 252 (261, 262) (DB). 
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Interpretation clause. 3, this Act, unless there is something repugnant in the subject or 
contest, — 

®hmmoveable property” does not include standing timber, growing crops or grass : 


Section 2 “ Note 5 (conid,) 

[5] The incident of non- transferability which at- 
tached before the Act to ordinary tenancies of agricul- 
tural lands and to tenancies of homestead lands and the 
rights and liabilities flowing from such an incident are 
not aSected by the Act. (Vol 3) 1916 Cal 827 (828) 
(DB) ^ (Vol 1) 1914 Cal 665 (666) (DB) ^ (Vol 15) 1928 
Pat 431 (433) : 7 Pat 341 (DB). 

[6] The assignment of a mortgage after the date of 
the Act will be governed by this Act even though the 
mortgage itself was made prior to the Act. (’86) 12 Cal 
505 (508) (DB) ^ (’88) 11 Mad 56 (60, 61) (DB). 

[But see (Vol 1) 1914 Low Bur 207 (207) (DB).] 

[7] Even in matters of procedure enacted in some 
sections of this Act, such provisions cannot operate to 
revive rights which became extinct, or to taka away 
rights which had been obtained befoie the Act. 
(’89) 16 Cal 693 (701) : 16 Ind App 85 (PC) ^ (’87) 14 
€al 539 (604) (DB) <3? (’12) 8 Nag L R 136 (137) ^ 
(Vol 1) 1914 All 350 (350) (DB) ^ (’96) 19 Mad 882 
(384) (DB) ^ (’86) 12 Cal 436 (437) (DB) ^ (’06) 29 
Mad 421 (423) (DB) ^ (’99) 23 Bom 119 (121) (DB). 

[8] In so far as there was no enactment governing 
ihe particular case, the rights of parties before the date 
of the Act should be decided according to the Common 
Jaw, or in its absence according to justice, 'equity and 
good conscience. (’15) 22 Cal L Joar 74 (75) ^ (Vol 19) 
1932 P G 158 (161) : 59 Ind App 236 : 7 Luck 257 
(PC) iS* (Vol 22) 1935 Bom 41 (42) : 59 Bom 194 
(DB) (’10) 37 Cal 815 (821) (DB). (Law of fixtures 
recognised by English law does not find place in 
Common law of India.)*J*(Vol 6) 1919 Cal 529 (531) (DB), 

[9] The Courts may also apply the general rules of 
this Act to cases before this Act. (Vol 6) 1919 P C 1 (3): 
42 Mad 589: 46 Ind App 109 (PC}^(’99) 26 Cal 39 (45): 
25 Ind App 179- (PC) ^ (’01) 24 Mad 47 (56) (FB). 

6, Clause (d) — [1] Where a party is adjudged an 
Insolvent, a sale by the Official Receiver to a party is 
governed by this Act. (Vol 29) 1942 Oudh 424 (424, 425): 
18 Luck 433 (D B). {(Vol 26) 1939 Oudh 65 : 14 Luck 
404, Overruled,) ^ (Vol 14) 1927 Mad 1 (2, 3) : 50 Mad 
135 {F B). (S. 43 applied —Ivrisbnan J. dissenting.) 

[2] A transfer by the Official Liquidator of a com- 
pany which has been wound up, is not one either by 
operation of law, or by or in execution of a decree or 
order of a Court. (Vol 4) 1917 Bom 151 (152) : 42 Bom 
215 (D B). 

[3] In some cases a transfer by a court sale has been 
referred to as a transfer by “operation of law”. (’93) 20 
Cal 236 (239) (D B) ^ (’81) 7 Cal 107 (118): 8 Ind App 
65 (F C), 

[4] A transfer under a compromise sanctioned by the 
Court is not a transfer *‘by a decree of Court”, (Vol 3) 
191 S Cal 644 (645) (D B), (The word “not” appears to 
have been omitted by clerical mistake.) 

[5] Illustrations of transfers to which this Act does 
not apply; 

(a) Purchase of debt at an execution sale is-not affec- 
ted by S. 135 (’92) 15 Mad 382 (383) (D B)^ (’ll) 
1 Mad W N 133 (134) (D B). 

(b) Assignment by Court of a security bond executed 
;n favour of a Court is a transfer by order of Court 
and is valid even if made without a registered in- 
strument. (Vol 30) 1943 Pat 218 (223): 22 Pat 114 
(DB)i5[Vol 18) 1931 All 389(390;: 53 All 786 (FB). 

(c) Purchase by legal practitioner at court sale of an 
actionable claim is not affected by S. 136. (Vol 14) 
1927 Cal 691 (692) (D B). 


(d) A transferee of tbe lessor’s interest at a court sale 
cannot claim apportionment of rent under S. 36. 
(’94) 21 Cal 383 (386) (D Bl'J-iVolS) 1916 Mad 823 
(325): 39 Mad 283 (D B). 

(e) A transfer in execution of a decree is notgoverned 
by S, 51 which occurs in Chap. II. (Vol 18) 1931 
All 277 (283, 290,: 53 Ail 334 (F B). 

(f) Sections 2 (d) and 5 prevent S. 53 operating in case 
of transfer under order or decree of Court. (Vol 29) 
1942 Mad 632 (633): I L R (1943) Mad 47 (D B). 

[6] The principles underlying the piovisions of the 
Act may be applied to transfers by operation of law or 
by or in execution of a decree or order of a Court. 
(Vol 29) 1942 Mad 632 (633, G34): I L R (1943) Mad 47 
(D B). (Principle of S. 53 applied }5»(Yol 17) 1930 Rang 
132 (133): 7 Rang 734 (D B). (Doctrine of Its yendens} 
69 {’01) 28 Cal 744 (747) (D B). (Principle of merger.) 
(Vol 16) 1929 All 238 (239) : 51 All 595 (D B). (The 
principle of Ss. 36 and 53.) ^ (Vol 22) 1935 Cal 39 (58): 
61 Cal 711 (DB). (Section 36.)8?(’12) 1912 Mad W N 1235 
(1237) (D B). (Principle of S. 132.)'i« (Vol 21) 1934 Lab 
460 (462): 15 Lah 849 (D B) (Section 2 (d), T. P. Act, 
contains a highly technical provision.) '$'(1900) 23 All 
60 (62, 64) (D B). (Doctrine of hs pendens applied.) 
(Vol 31) 1944 Mad 568 (568). (Principle of S. 3 6 applied.) 
$*(Vol 12) 1925 Oudh 496 (498): 29 Oadh Gas 37 (D B). 
{Lis pcndens)^('0';^) 27 Bom 266 (270) (D B). (Do.) 
(’88) 15 Cal 94 (99) (D B) (Do.) 

[But see (1900) 3 Oudh Gas 170(171). (Doctrine of Us 
pendens does not apply) ^ (’71) 15 Suth W E 308 (309) 
(D B). (The doctrine of Us pendens is not applicable.)] 

[7] Saction 57 and Chap. IV apply to transfers by 
operation of law or by or in execution of a decree or 
order. (Vol 30) 1943 All 115 (121, 122) *. I L R (1943) 
All 453 (P B). (1 Vol 26) 1939 All 687: I L R (1939) All 
885, holding that S. 100 does not apply to auction sales, 
ovemUed )»i'(’02) 25 Mad 244 (270) (F B). 

7. Escheat. — [1] On the death of a Hindu dying 
without heirs, his estate escheats to the Crown, by 
operation of law. (1860) 8 Moo Ind App 500 (523, 524) 
(P C). (Escheat is subject to the trusts and charges pre- 
viously affecting estate.) 

8. Muhammadan law. — [1] Where there is no 
rule of Muhammadan law inconsistent with the Act, the 
Act will apply. (Vol 17) 1930 All 462 (465) : 52 Ail 710 
(D B). (Provisions of S. 53 in no way offend any rule of 
Muhammadan law.) 

[2] The “Muhammadan law” is only the law so far 
as the laws of India have directed it to be observed and 
not Muhammadan law in force under Muhammadan 
Governments. (’70) 4 Beng L R 1S4 (169) (P B). 

[3] Legislature in passing this Act did not intend to 
alter the Muhammadan law of pre-emption. (Vol 10) 
1923 P G 41 (44): 48 Ind App 475; 45 Bom 1056 (P 0). 

9. Hindu and Buddhist laws, — [1] Under the 
section prior to the amendment in 1929, the rules of 
Hindu and Buddhist laws were also saved from the 
operation of the provisions in the second chapter of the 
Act. 

SECTION 3— SYNOPSIS 

1. Interpretation clause. 

2. Immovable property. 

3. Standing timber. 

4. Growing crops. 

5. Grass. 

6. Attached to the earth. 

7. Imbedded in the earth, 

8 . Attached to what is so imbedded, 
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®*inskument’' means a non-teskmenfiary instrument : 

^[“attested”, in relation to an instrument, means ^[and sliall be deemed always'to bave 
meant] attested by two or more witnesses each of whom has seen the executant sign or affix bis 
mark to the instrument, or has seen some other person sign the instrument in the presence and 
by the direction of the executant, or has received from the executant a personal acknowledgment 
of his signature or mark, or of the signature of such other person, and each of whom bas signed 
the instrument in the presence of the executant; but it shall not be necessary that more than one 
of such v/itnesses shall have been present at the same time, and no particular form of attestation 
shall be necessary ; ] 

[a] Inserted by the Transfer oi Property (Amendment) Act, 192G (27 [XXVII] of 1926), S. 2, [b] Inseried 
by the Repealing and Amending Act, 1927 (10 [X] of 1927), S. 2 and Sob. I. 

‘^registered’* means registered in ^la Province] under the law^ for the time being in force 
regulating tbe registration of documents : 

[a] See the Indian Registration Act. 1908 (XVI of 1903), [b] Substituted for “British India’* by the Indian 
Independence (Adaptation of Central Acts and Ocdmances) Order, 1918. [23-3-1948.] 

“attached to the earth” means— 

(a) rooted in tbe earth, as in the case of trees and shrubs; 

(b) imbedded in tbe earth as in the case of walls or buildings; or 

(c) attached to what is so imbedded for the permanent benehcial enjoyment of tbai to 

which it IS attached; 

^[“actionable claim” means a claim to any debt, other than a debt secured by mortgage oi 
immoveable property or by hypothecation or pledge of moveable property, or to any beneticia-l 
interest in moveable property not in the possession, either actual or constructive, of the claimant, 
which the Civil Courts recognize as aifocdmg grounds for relief, whether such debt or beneheial 
interest be existent, accruing, conditional or contingent : ] 

[a] Inserted by tbe Transfer of Property Act, 1900 (2 [II] of 1900), S. 2. 


SECTION 3 ~ SYNOPSIS (contd.) 

Q, “Attested.” 

10. “Each oi whom has seen the executant sign,” 

11. “Sign.” 

12. Acknowledgment of signature need not be ex- 
press. 

13. “In the presence of the executant.” 

14. Onus of proof of attestation. 

15. Form of attestation, 

16. Party as attestor. 

17. Scribe as a witness, 

18. Sub-Registrar and persons identifying before 
Sub-Registrar, as witnesses. 

19. Registered. 

20. Actionable claim. 

21. Debts. 

22. Debt ripened into a decree. 

23. Beneficial interest in moveable property. 

24. Civil Courts, 

25. “Accruing” 

26. Conditional and contingent debt. 

27, Notice. 

28. Wilful abstention from enquiry. 

29. Gross negligence. 

30. Attestation ol deed, if notice of contents. 

31. Notice oi deed, 

32. Question of wilful abstention or gross 

negligence, if one ol law or fact. 

33. Notice by registration of instrument. 

34. “Any person acquiring such property,” etc. 

35. Proviso to Explanation I. 

36. Possession as notice, 

37. Explanation III. 

38. “Agent,” 

39. “Whilst acting on his behalf in the course 

of business to which that fact is mate- 
rial” 

40. Effect of agency ceasing after notice. 

41. Principal, an infant — Notice. to agent, 

42. Principal, the Government — Notice to 

agent, 


43. Lis pendens and decree as notice. 

44. Fraudulent party cannot plead constructive 

notice. 

1. Interpretation clause. — [1] Definition in the 
Act may include ceitain things which the Legi-lature 
intende to include, but which may not fail within the 
Oldinary acceptation of the term. (Vol 13) 1926 Sind 5S 
(61): 25 Sind L E 345 (F B). (Object of interpretauoa 
clause is to declare that certain words used in Act shall 
have meaning given to them by Legislature (’ll) 35 
Bom 412(417) (D B). 

[2] Meaning assigned to a word or expression by the 
interpretation clause is the meaning of the word wherever 
it occurs in the Act. (*85) 12 Cai 4S0 (433) (D B) ^ 
(Vol 13) 1926 S.nd 58 (81) : 25 Sind L R 345 (F B) # 
(’09) 2 Ind Gas 632 (632) (D B) (Ail). (Unless there is 
anything rei^ugnant in subject or context.) 

[3J Definition intended to be exhaustive of significa- 
tion of word — Leglsiatuie uses “means” or “means and 
includes”. (’01) 1901 Ail W N 10 (10) (D B) (’78) 2 
Mad 5 (7) (D B). (Definition not intended to be exhaus- 
tive of things denoted by it but merely enumerativa — 
Word ‘’includes” is used.) 

[4] Word “includes” is a word of oxiension and is 
used to enlarge the meaning of tbe word. (’06) 4 Gri L 
Jour 23 (31): 60 Bom 558 (566) (D B). 

[5] By including certain things in the definition 
others are not thereby excluded. (’96) 22 Bom 235 (237, 
238) (D Bjt^(’78) 4 Gal 483 i493) (F B). 

[6] Definition given by the General Clauses Act, 
1897, would apply to the expression used in this Act 
except as modified by the definition in this section. 
(Voi 29) 1942 Fat 120 (125) (D B) © (Vol 16) 1929 All 
161 (163) : 51 All 494 (D B) ^ (’12) 9 Ail L Jour 776 
{777)^( 95) 5 Mad L Jour 27 (28)5*(’Qfi) IS Bom 87 (89) 
(S Bi^(Vol 27) 1940 Rang 102 (103): 1940 Rang L E 7. 

2. Immovable property. — [1] Term “immove- 
able property” cotupiehends ail that would real pro- 
perty according to English law, and possibly mom 
(’74) 1 Ind App 34 (52) (P 0). 
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person is said to have notice” of a fact when he actually knows that fact, or when, but 
for wilful abstention from an inquiry or search which he ought to have made, or gross negligence, 
he would have known it. 

Explanation I. Where any transaction relating to immoveable property is required by 
law to be and has been effected by a registered instrument, any person acquiring such property or 
any part of. or share or interest in, such property shall be deemed to have notice of such instru- 
inent as from the date of registration or, ^[where the property is not all situated in one sub-district, 
or where the registered instrument has been registered under sub-section (2) of section SO of the 
Indian Registration Act, 1903, from the earliest date on which any memorandum of such registered 
instrument has been filed by any Sub* Registrar within whose sub-distnct any part of the property 
which is being acquired, or of the property wherein a share or interest is being acquired, is 
situated] : 

Provided that — 

(i) the instrument has been registered and its registration completed in the manner 
prescribed by the Indian Registration Act, 1908, and the rules made thereunder, 

(s) the instrument ®[or memorandum] has been duly entered os filed, as the case may be, 
in books kept under section 51 of that Act, and 
(3) the particulars regarding the transaction to which the instrument relates have been 
correctly entered in the indexes kept under section 55 of that Act. 

Explanation JI.— Any person acquiring any immoveable property or any share or interest in 
any such property shall be deemed to have notice of the title, if any, of any person who is for the 
time being in actual possession thereof. 

Explanation HI. — A person shall be deemed to have had notice of any fact if his agent 
acquires notice thereof whilst acting on his behalf in the course of business to which that fast is 
material : 

Provided that, if the agent fraudulently conceals the fact, the principal shall not be charged 
with notice thereof as against any person who was a party to or otherwise cognizant of the fraud.] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 4. [b] Substituted 

ibid.f 1930 (5 [V] of 1930), S. 2. [c] Inserted, ibid. 


Section 3 — Note 2 (contd.) 

[2] Definition of the expression ‘‘immoveable property’* 
in this section is negative and is neither comprehensive 
nor exhaustive. (Vol 20) 1933 All 50 (61)t 54 All 437. 

[3] Interest in immovable property would be im- 
movable property. (Vol 18) 1931 Cal 223 (227) ; 58 Oai 

136 (D B) ® (Vol 21) 1934 Rang 250 (258, 259) : 12 
Rang 370 iP B) ^ (Vol 25 1 1938 All 577 (579, 680) : 
IDE (1938) Ail 904 (S B)>f(Voi9) 1922 Mad 344 (345); 
44 Mad 965 (D B) ^ (’04) 28 Bom 181 (186) (D B) ^ 
(Vol 8} 1921 Mad 137 (138) ; 44 Mad 196 (D B) ^ 
(Vol 14) 1927 Lah 373 (375) (D B) ^ (Vol 8) 1921 Lah 

137 (137) ; 7 Lah 273 (D B) ^ (Vol 18) 1931 Cal 223 
1225): 58 Cal 138 (D B). 

[See however (Vol 25) 1938 Nag 377 (381) : I L E 
(1939) Nag 432 (D B).] 

[4] Question conearning rights of Hindus — Words 
^*imrY ovable property” must be taken to include what- 
ever Hindu law classes as immovable property, although 
not su'*h In ordinary acceptation of word. (’74) 1 Ind 
App 34 (50) (P C). 

[5] Tastih or cash allowance payable to one temple 
from the property of another is mbandha or immovable 
prope.ty. (10) 34 Bom 349 (852) (D B). 

[6] Following have been held to be immovable 
property : 

(a) A jalkar right. (’87) 12 Bom 221 (224) (DB) © 
(Vol 8) 1921 Bom 93 (100)^(’92) 19 Cal 544 (547) 
(FB) (Vol 14) 1927 Nag 147 (149) : 23 Nag L E 
le^Yoi 4) 1917 Nag 37 (88, 39) : 14 Nag L E 35. 

(b) The equity of redemption. (*97) 21 Bom 226 (228) 
(DB)*J<(’94) 22 Cal 33 (41, 42) (DB)^>(’93) 18 Bom 
739 (745) (DB)»5<(’06) 3 Nag L K 72 (74). 

(c) A right of ferry. (’90) 13 Mad 54 (65) (DB). 

(d) Rights and interests of a giove-holdei in a grove. 

(Vol 1) 1914 All 162 (163) (DB), , 


(e) A right to slag and earth before separation from 
the soil. (Voi 19) 1932 Mad 734 (735) : 56 Mad 
169 (DB). 

(f) A right of easement. (’75) 24 Suth W R 300(300) 
(DB)>^(Vol 4) 1917 Cal 681 (685) (DB). 

(g) A hereditary ofiaoe under Hindu law. (’82) 6 
Bom 512 (514, 515) (FB)5'(’72) 9 Bom H 0 R 99 
(113) (FB)*&(Voi 19) 1932 Cal 791 (795, 813) ; 60 
Cal 452 (FB). 

(h) A pension or other periodical payment or allowance 
granted in permanence. (’82) 6 Bom 54fi(559)(FB), 

[But see (’97) 21 Bom 387 (390) (DB).] 

(i) A right to vatan. (’85) 1885 Bom P J 130 (DB). 

(j) A right to jagir income (’94) 1894 Pun Be No. 4, 
page G (7) (DB) ^ (1900) 1900 Pun Re No, 2, 
page 5 (7) (DB). 

(k) A hat. (’95) 22 Gal 752 (755) (DB)>J<(Vol 18) 1931 
Oudh no (112) : 5 Luck 504 (DB). 

(l) A toda giras haq. (’78) 21 Suth W E 178(i81)(PC), 

(m) A right to collect rents and profits of land. 
(Vol 29) 1942 Pat 120 (125) (DB) ^ (Vol 27) 1940 
Bang 102 (103)^<(Vol 23) 1936 P C 230 (233, 234): 
14 Bang 400 : 63 Ind App 340 (PC). 

(n) A right to sever and collect leaves of the iendu 
tree. (Vol 25) 1938 Nag 377 (S82) ; I L R (1939) 
Nag 432 (DB). 

[But see (Vol 24) 1937 Nag 116.] 

[7] Following have been held not to constitute 
immovable property : 

(a) A tight to sayer compensation. (’92) 19 Cal 8 
(12) (DB). 

(b) A copyright. (Vol 26) 1939 All 305 (307) ; I L E 
(1939) All 276 (DB). 

(c) A royalty payable to the owner of the soil. (Vol 9) 
1922 Pat 86 (37) (DB). 
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Section 3 — Note 2 (contd.) 

(d) A. right to turn of worship, (Vol 6) 1919 Cal 671 
(672) : 46 Gal 455 (DB)»£«(Voi 14) 192? Pat 7 (8) : 6 
Fat 245 (DB)^^<{’il) 39 Cal 227 (230) (DB). 

(e) Axightto|)arsaipan in the Central Provinces which 
is similar to pala or a turn of worship. (Vol 16) 
1929 Nag SI (81). 

(f) A right to obtain the specific performance of an 
agreement tj seii or to lease immovable property, 
(Vol 16) 1929 Bang 1S4 (185) : 7 Rang 144 (BB). 

(g) The temporary right of a tenant- at- will to reap 
the produce of the land. (Vol 7) 1920 Lah 310 
(311) ; 1 Lah 567 (DB). 

(b) A decree for sale on a mortgage- debt. (’13) 35 All 
524 (526) (r)B)»2<{’02) 6 Cal W N 6 (6) (DB) ^ (’OS) 
12 Cal W N 6*26 (627) (DB). 

[But see (’76) 1 Bom 267 (268) (DB).] 

[1] A right to recover future maintenance allowance 
even though charged on immovable property, 
(Vol 16) 1929 All 281 (285) : 51 All 612 (DB). 

[See however (’72) 9 Bom H C R 222 (225, 223) 
(DB).] 

(j) Bight o£ a person to arrears of rent of the land 
sold to him. (’ll) 34 Mad 64 (67) (DB). 

[But see (Vol 23) 1936 Nag 217 (217, 218).] 

(k) B]ii jajmajii books. (Vol 33) 1946 All 476 (480, 
481) (DB). (Bnt jajmani payable to Panda of 
Muttra is not immovable property.) 

3. Standing timber. — [i] Trtea rooted in the 
earth are immovable property. (Vol 25) 1938 Nag. 377 
(381) : I L R (1939) Nag 432 (DB)‘J-(’09) 5 Nag L R 21 
(23)'$*(’95) 19 Bom 207 (208) (DB)»5<(’84) 1884 Pon Re 
No. 112, p, 320 (320)^(’67) 2 Agra 300 (301)(DB)>5<{’98) 
11 0 P L R 89 (90) ^ (Vol 16) 1929 Rang 200 (203) : 7 
Bang 706 (DB) (’02) 5 Oudh Gas 228 (230) ^ (Vol 8} 
1921 Pat 482 (482). 

[2] Where, tree^ rooted in the earth constitute stand- 
ing timber, they are excepted, by this section, from the 
connotation of the term “immovable property.” (’ll) 9 
Xnd Cas 478(478)(All)'£<(Vol 25) 1938 All 115(U6)(BB). 

[3] Trees, the wood of which is intended to be used 
for industrial purposes should be regarded as timber. 
(Vol 3) 1916 Oudh 211 (214) (DB)-i^(Voi 15) 1928 Mad 
392 (393)5'lVol 33) 1946 Oudh 106 (107) : 21 Luck 48. 
[Babul tree is timber.) 

[4] If the intention is to enjoy the trees or the fruits 
thereof without cutting them down, they are not stand- 
ing timber bnt would be immovable property. (Vol 20) 
1933 All 60 (52, 53) : 64 All 437'^(Voi 15) 1928 Pat 
652 (653) : 7 Pat 646 {DB)^iVol 14) 1927 Pat 1 (2) : 5 
Pat 765 (DB). 

[5] If the intention is to cut down the trees sooner 
or later and utilise them for construction or other in- 
dustrial purposes they are standing timber. (Vol 20) 
1933 All 50 (53) : 54 All 437 ^ (Vol 16) 1929 Oudh 93 
(94) (DB) (Vol 2) 1915 Oudh 75 (76) : 18 Oudh Cas 
122 ^ (’96) 20 Mad 58 (64) (FB) ^ (Vol 13) 1926 All 
350 (351) (DB) 69 (’06) 31 Bom 183 (197) (DB) (1900) 
24 Bom 31 (33) (DB). 

[6] If the intention is to use a tree for enjoying its 
fruits it would be immovable property. (’12) 10 All L 
Jour 516 (517). 

[7] If the intention is to cut the tree down sooner or 
later for utilising the wood for building or other indus- 
trial purposes it would be timber. (1900) 24 Bom 31 
(33) (DB) ^ (Vol 13) 1926 Oudh 136 (138). 

[8] Trees in a grove are not standing timber, (Vol 3) 
1916 Oudh 211 (214) (DB) © (Vol 12) 1925 Oudh 108 
(108). 

[9] Trees intended to be cut and converted into 
charcoal are standing timber, (’ll) 13 Bom L R 874 
(877) (DB). 


4. Growing crops. — [1] Pan creepers, though 
they last for three years, are growing crops. (’98) 11 
C P L R 87 (88). 

[2] A “growing crop” means, a crop which is in exis- 
tence and which is in process of coming to fruition. 
(Vol 24) 1937 Nag 289 (290) : I L R (1938) Nag 31. 

[3] Mortgage of future crops that may be grown upon 

a certain plot of land is not governed either by the T. P, 
Act or by the Contract Act. (Vol II) 1924 All 833 (S33, 
834) (’86) 13 Cal 262 (264) (DB) (Voi 27) 1940 

Mad 929 (930) (DB). 

5. Grass. — [1] Agreement for sale and purchase of 
growing grass, growing timber or underwood or growing 
fruit not made with a view to their immediate seve- 
rance and removal from the soil and delivery as chat- 
tels to the purchaser, is a contract for the sale of an in- 
terest in the land. (’96) 20 Mad 58 (64) (PB). 

6. Attached to the earth. — [1] In this country » 

the maxim plantatur Bolosolo ced^t (whatever 

affixed to the soil becomes part of the soil) has been 
held to have only a limited application. (Vol 14) 1927 
P C 135 (137) : 54 Ind App 218 :,54 Cal 689 (PC) & 
(Vol 16) 1929 P C 163 (164) : 56 Ind App 259 : 53 
Bom 589 (PC) (Vol 27) 1940 Mad 527 (528). 

[2] Superstructure on land is immovable property 
even though the land on which it stands belongs to a 
third person. (Vol 14) 1927 Lah 373 (375) (DB). 

[3] A shed resting by its own weight on the founda- 
tion prepared for it is not “attached to the earth.” (’05) 
29 Bom 323 (343) (DB). 

7. Imbedded in the earth.— [1] Thing imbedded 
in the earth is immovable property. (Vol 25) 1938 Nag 
377 (381) ; I L R (1939) Nag 432 (DB) ^ (Vol IS) 1926 
Mad 343 (344) 0 (’04) 31 Gil 340 (342) ^ (Vol 10) 1923 
Lah 150 (151). 

[2] Sugar cane press imbedded in the ground would 
be immovable property. (Vol 1) 1914 All 176 (176). 

[3] A well is imbedded in the earth and must be 
considered immovable property. (’88) 1888 Bom P J 
1*25 (DB). 

8. Attached to what is so imbedded.— [1] Doors, 
windows and window- shutters of a building form parted 
a building to which they are attached. (’So) 11 Cal 164 
(166) (DB) -J* (Vol 3) 1916 Mad 859 (862) ; 33 Mad 13 
(DB). 

[2] Machinery, to shelter and protect which a buikV 
ing has been erected is not immovable property. (Vol 11) 
1924 All 365 (368, 369) : 46 All 286 (DB). 

[3] Test is, with what intention were the articles 
put into the building : whether they were put in for the- 
more beneficial enjoyment of the building, or with the 
object of improving the value thereof by making it more 
artistic, or whether they were put in for a collateral 
purpose. (Vol 11) 1924 Mad 187 (188). (Distillery vats 
placed in building are not immovable property.) (Vol 
27) 1940 Mad 527 (529) (Vol 31) 1944 Mad 492 (496): 
I L R (1945) Mad 304 (DB). 

9. “Attested.”— [1] Definition of “attested” is ra- 
trospeetive. (Vol 26) 1939 P C 117 (119) : I L R (1939) 
Ear (P C) 222 (PC). (Person signing document who ha& 
neither seen executant sign nor received any acknow- 
ledgment of his signature from executant is not attest- 
ing witness ) *$♦ (Voi 16} 1929 Mad 1 (2) : 52 Mad 123 
(FBh 

[2] In order to constitute the signature of a person a 
valid attestation, it is essential that he must have signed 
as a witness and not for any other purpose. (Vol 12) 
19*25 Oudh 737 (738) (Vol 18) 1931 Oudh 146 (150, 
161) : 6 Luck 619 (DB) ^ (Vol 16) 1929 Cal 123 (125) ; 
56 Cal 698 (DB). 

[3] Where a person puts his signature in order to 
give approval to the transaction and not as a witness ^ 
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he is ‘not an attesting witness. {Yol 12) 192-3 P C 89 
(91) (PC). 

[4] Person signing as a witness cannot be looked 
upon as signing in any other capacity, (Yol 25) 1938 
Mad 90 (91) (OB). 

10. “Each of whom has seen the executant sign.” 

— [1] Deeds executed by pardanasbin ladies — It is 
sufficient if witnesses sitting outside pardah subseribed 
their names after satisfying themselves as to identity 
of person executing deed, {Yol 7) 1920 Pat 772 (772) 
(DB) ^ (Yol 7) 1920 Nag 164 (164) : 16 Nag L R 196 
(Yol 5) 1918 Pat 356 (358) (DB) ^ (Yol 3) 1916 Cal 
884 (885). 

[2] Mortgage deed executed by two pardanasbin 
ladies— Attesting witnesses saw hand of each executant 
when she signed document seated behind curtain, and 
though they could not see faces of executants, they 
heard them speak and recognised their voices — Deed 
held duly attested. (Yol 2) 1915 P C 21 (22) : 37 All 
474 : 42 Ind App 163 (PC). 

11. “Sign,” — [1] Document may be validly at- 
tested by the attesting witness putting a mark as a wit- 
ness. (Yol 22) 1935 Mad 178 (181) : 58 Mad 220 (DB). 

( (Yol 19) 1932 Mad 272 (274), Reversed.) (Yol 31) 
1944 All 61 (62) ; I L B (1944) All 186 •i' (’98) 2 Cai 
W N 603 (605) (DB) ^ (Yol 23) 1936 All 576 (578) : 58 
All 1064 (PB) ^ (Yol 24) 1937 Rang 293 (297) (DB) 

(’05) 1 Nag L R 14 (16, 17). 

[But see (’85) 11 Cal 429 (432) (DB)'f' (’79) 3 Bom 
382 (384) (DB).] 

[2] Signature need not be a full signature. (Yol 7) 
1920 Oudb 87 (91) (DB) (’92) 15 Mad 261 (264) (DB). 

[3] It is sufficient if the attesting witness gets his 
signature affixed for him by another with his consent. 
(’06) 33 Cal 861 (863, 834) (DB) ^ (Yol 14) 1927 Oudh 
510 (511) ; 3 Luck 113 (DB) & (Yol 18) 1931 All 101 
(102) : 53 All 1 (DB). 

12. Acknowledgment of signature need not be 
express. — [1] Acknowledgment of signature by exe- 
cutant need not be express — It is sufficient if it can be 
inferred from conduct of executant at time of signing 
of document by attesting witness. (Yol 24) 1937 All 646 
(650) : I L R (1937) All 723 (DB) 4' (’77) 1 Bom 547 
(550). 

13. “In the presence of the executant.” — [1] 
Por a valid attestation it is necessary that the attestor 
should have signed in the presence of the executant. 
(Yol 26) 1939 P G 117 (121) ; I L R (1939) Kar (PC) 
222 (PC). 

[2] Expression “in the presence” means actual vi- 
sual presence. (Yol 18) 1931 Oudh 146 (151) ; 6 Luck 
619 (DB). 

[3] Question whether an attesting witness signed his 
name in the presence of the executant is a question re- 
quiring full consideration of the whole circumstances 
and it is not necessary that the executant should actu- 
ally see the witnesses sign the document but, if their 
signatures were made under circumstances that the exe- 
cutant, if he was minded to see the witnasses sign, could 
have done so, it was sufficient. (Yol 23) 1936 P C 207 
(210) : 63 Ind App 326 : 11 Luck 346 (PC). 

[4] \Yhere the executant is pardanasbin and the at- 
testator signs the document when the executant is be- 
hind the purdah and cannot see the witnesses, it must 
he held that the attestor has not signed in the presence 
of the executant. (Yol 18) 1931 Mad 140 (141, 145) : 54 
Mad 163 (DB) 4 (Yol 18) 1931 Mad 335 (337) (DB) 4 
(Yol 18) 1931 Oudh 146 (151) : 6 Luck 619 (DB). 

[5] Pact that the signatures of the witnesses appear 
to be written with different ink or pens from that used 
to write the body of the document does not necessarily 
show that the witnesses were not present when the 


document was executed. {Yol 12) 1925 Lab 430 

(DB). 

14. Onus of proof of attestation.. -[1] It may 
assumed that the executant signed first and the attest- 
ing witness afterwards. (Yol 18) 1931 Cal SO 6 (8U7) 4 
(Yol 13) 1926 Ouih 209 (209, 210). (It may be assumed 
that the attesting witness signed docamenS after seeing 
executant sign after receiving acknowiedgment from 
executant of his signature and that attestation was m 
presence of executant.) 

15. Form of attestation. — [1] Attesting witness 
need not be forojally described as such on the face ot 
the document. (Yol 3) 1916 Bom 123 (124) : 41 Bom 
334 (DB). 

[2] String of signatures towards the end of an in- 
strument or somewhere on the instrument without any 
explanation would be quita sufficient to show that the 
persons put their signatures by way o£ saying that they 
had seen the document executed or had received a'li 
acknowiedgment to that effect. (Yol 16^ 1929 Gal 123 
(125) : 56 Gal 598 (DB). 

[3] If it is proved, that a person signed the docu- 
ment before the executant executed it, he cannot be 
said to be an attesting witness. (Yol 13) 1926 Cal 6B7 
(638) (DB) 4 (Yol 10) 1923 Nag 45 (46) 4 (Yol 3} 1916 
Oudh 185 (186) (DB) 4 (’80) 5 Cal 738 (739) (DB) 4 
i’09) 5 Nag L R 3 (4). 

[See however (Vol 7) 1920 Cal 784 (785) (DB).] 

16. Party as attestor. — [1] Party to a deed can- 
not be an Btt8:.tmg witness of ihat deed. (’10) 14 Gal 
W N 1046 (1048) 4 (Yol 18) 1931 Oudh 285 (286, 287); 

7 Luck 41 (FB) 4 (’10) 37 Cal 526 (535) (DB), 

[2] Person who signs on behalf of an illiterate exe- 
cutant cannot also sign as attestor. (Vol 19) 1932 Mad 
272 (274) 4 (Yol 6) 1919 Gal 550 (551) : 46 Cal 522 
(DB) 4 (Vol 9) 1922 Cal 169 (169, 170) : 49 Cal 438 
(DB) 4 (Vol 12) 1925 Oudh 737 (73T) 4 (Vol 14) 1927 
Sind 118 (120) : 19 Sind L R 322. 

[3] Definition of attestation implies that the attest- 
ing witness is a person other than the person who exe- 
cuted the document. (Yol 19) 1932 Mad 272 (274) >4 
(Yol IS) 1931 Oudh 285 (287) : 7 Luck 41 (FB) 4 (’10) 
14 Cal W N 1046 (1043). 

[4] Deed executed benami — Real owner though he 
may be considered party to transaction is not party to 
deed as it stands and can validly attest deed. (Yol IS) 
1931 Oaoh 285 (287) : 7 Luck 41 (FB), 

[5] Executant himself making mark in token of his 
signature— Scribe of document writing explanatory note 
to mark which would otherwise be unintelligible, cannot 
be considered to have signed “on behalf of the execu- 
tant” and is not precluded from attesting document as 
witness. (Vol 13) 1926 Oudh 209 (210). 

[6] Person who is interested in the money advanced 
under a deed of mortgage but who is not himself a party 
to the deed, can validly attest the deed, (’li) 13 Bom 
L B 944 (946) (DB). 

17, Scribe as a witness. — [1] Person signing 
document describing himself as scribe — No indication 
that he intended to sign it as witness also — He cannot 
be deemed to be attesting witness. (Vol 29) 1942 Bom 
291 (296) (DB) 4 (Vol 12) 1925 P C 89 (91) (PC) 4 (Yol 
27) 1940 Rang 134 (135) : 1940 Rang L R 198. 

[2] It cannot be said as a matter of law that a scribe 
cannot be an attesting witness. (Yol 13) 1926 Oal 150 
(151) (DB)4(Vol 27) 1940 Rang 134 (135) : 1940 Rang 
L R 199 4 (’13) 24 Mad L Jour 534 (536) (DB) 4(’97) 
1897 Ail WN 146 (146) (DB). 

[3] Circumstances showing that scribe was present; 
and witnessed execution of document and intended to 
sign also as witness — He would be attesting witness, 
(Vol 11) 1924 Rang. 139 (140) : 1 Rang 557 4 (Yol 4) 
1917 Low Bur 139 (U0)4{’97) 1897 All W N 146 (146) 



8096 


[THE] TEANSFEE OF PEOPBETY ACT, 1682 


[S S N 37-23] 


SecUon 3 — Note 17 (canid.) 

{DEj-i-COl) 5 Cal W N 4oi (455)«E<(Vol 4) 1917 Mad 473 
(474) ; 39 Mad 1035 (DB)dHVol 6) 1918 Mad 491 (491); 
41 Mad 585 (DB| S' (Vol 8) 1921 Cal 208 (208) ; 48 Cal 

61 (DB) •!> (Vol 14) 1927 Sind 118 (120) 1 19 Sind L E 
322'i<(Vol 27) 1940 Bang 134 (135):1940 Bang LB 199. 

[But see (Vol 20) 1933 Sind 257 (258) (DB)'i'(Vol 16) 
1929 Smd 217 (218) : 24 Sind L B 223 (DB) ] 

[4] Scribe who signs expressly as an attesting witness 
Is an attesting witness. (Voi 3) 1916 Bom 123 (125):41 
Bom H84 (DBl 4* (Vol 15) 1928 Bom 267 (268):52 Bom 
219 (DB) ^ (Vol 17) 1930 Gal 750 (76?J (DB). 

[5] Mere fact that person is scribe or that he puts 
word *‘scribe’* after his name will not show that he has 
not put his signature on document by way of saying 
that he has sean instrument executed —Such signature 
often occurs under heading "‘witness” or at least among 
host of signatures pm; down without any explanation 
but as signatures o! witnesses — Such signatures would 
be those o! attesting witnesses. (Vol 16) 1929 Cal 123 
(125) : 56 Cal 598 (DB). 

18, Sub-Registrar and persons identifying before 
Sub-. registrar, as witnesses.— [1] Signatures of the 
registering officer and of the identifying witnesses before 
him would be valid attestation within the meaning of 
this Act, if the other essentials necessary under this 
definition are satisfied. (Vol 16) 1929 Mad 1 (2) : 52 
Mad 123 (FB) ^ {Vol 16) 1929 Cal 123 (126) : 56 Cal 
598 (DB) ^ (Vol 17) 1930 Cai 750 (752) (DBl'&tVol 23) 
1936 Nag 171 (l72)''P(Vol 15) 1928 Bom 267 (268) : 52 
Bom 219 (DB) ^ (Vol 21) 1934 Nag 1 (12):30 Nag L R 

62 (DB) •$* (Vol 9) 1922 Pat 402 (404) : 1 Pat 300 (DB) 
e (Voi 16) im Sind 217 (218):24 Sind L B 223 (DB) 
* (Vol 15) 1928 Sind 93 (94) 

[But see (Vol 19) 1932 All 527 (531, 532, 633) : 54 
All 1051 (FB) ((Vol 18) 1931 All 101 : 53 All 1, Over- 
vuUd ) (Vol 23) 1936 Bom. 94 (96) (Vol 18) 1931 
Ondh 146 (150) 6 Luck 619 (DBj'J^lVol 20) 1933 Oudh 
365 (367) : 9 Lock 12 (DB) (Vol 26) 1939 Rang 211 
(212, 213) : 1939 Rang L R 888.] 

19. Registered.— [1] Document which is required 
to be registered under the law for the time being in 
force, but is n‘'t so registered, has no operative eSect 
and is not effective for the purpose for which it is 
created (’83) 5 All 599 (601) (DB) (’85) 7 All 590 
(593, 594 (DB) '$• (’91) 18 Cai 556 (569) (FB) ^ (’73) 5 
NWPHGR91(93)(DB). 

[2] Incluaion of propeity not belonging to mortgagor 
and not intended to form security — Registration is 
invalid. (Vol 8) 1921 P C 8 (10) : 48 Cal 509 : 48 Ind 
App 127 (PC). 

[3] Deed presented by attorney after the death of 
the executant — Registration is invalid (1900) 23 All 
233 (240, 242) : 28 Ind App 15 (PC). 

[4] Registration in wrofjg registration office is in- 
valid. (Vol 28) 1941 Oudh 41 (42) : Itj Luck 99 (DB). 

20. Actionable claim — [1] Transfer of a right 
in immovable property is not a transfer of an actionable 
claim even though the owner is nor m possession (’86) 
13 Cal 297 (298, 299) (DB> ^ (Vol 28; 1939 Oudh 122 
(125). (Mete right to sue cannot be subject of transfer 
by virtue of S 6, cl (t) and can lOt be considered as 
“debt” or benaScial interest in movable property ) iji 
(1900} 3 Oudh Gas 215 (228) (DB) 

[2] Transfer of a right to movable property is not a 
transfer of an actionahlp cla m even though the owner 
is not in possession. (’88) 11 Mad 445 (447) (DB). 

21, Debts — [Ij ‘Dt-bt” is a sum of money which 
is BOW payable or will hcome payable in future by 
reason of a present ob igation (Voi 24) 1937 Bom Sb2 
(383) ^ (Voi 22) 1935 Nag 2 (4);31 Nag L R 142^«(’09) 
36 Cal 936 (938) (FB). 

[2] Debt would not include a sum of money the pay- 


ment of which depends upon a contingency which may 
or may not happen (Vol 14) 1927 Sind 78 (82) ; 22 
Sind L R 1 (DB) ^ (Vol 22) 1935 Nag 2 (4) : 31 Nag 
L R 142. (If any ascertained amount is found to be 
recoverable as result of breach of contract it will be 
debt.l'^dOOO) 27 Cal 38 (42) (DB). 

[3] Debt must ba a liqu dated sum of money or a 
certain sum of money. {’42) 1942 Nag L Jour 30 (33)® 
(Vol 19) 1932 P 0 32 (33, 34) : 59 Ind App 41 : 11 Pat 
266 (PC). 

[4] Sum is not the less liquidated because of the 
mere fact that a calculation will have to bo made before 
determining the exact amount. (Vol 21) 1934 Mad 461 
(463) : 57 Mad 1074 (DB). 

[5] Following are all debts within the meaning of 
this Act ; 

(a) Book-debt. (Vol 8) 1921 Mad 137 (138, 139) ; 44 
-Mad 196 (DB). 

(b) A debt separated from the security given there- 
for. (Vol 18) 1931 P G 245 (247, 248) :58 Ind Am 
323: 59 Cal 377 (PC). 

(c) Arrears of rent or other monies which have be- 
come due. (Vol 31) 1944 Pat 129 (134) (DB) ® (’13) 40 
Cal 650 (G51) (FB) ® (Vol 12) 1925 Pat 310 (312) : 4 
Pat 43 (DB). 

(d) Consideration in money left in the hands of 
vendee to be paid to a third person. (Yol 25) 1938 All 
544 (545). 

(e) Balance of consideration remaining with the 
vendee after discharge of the debts quoted, (Yol 21) 
1934 Oudh 240 (241) : 10 Luck 26 (DB). 

(f) Unpaid consideration on a usufructuary mortgage 
bond. (Vol 23) 1936 Lah 196 (198) (DB). 

(g) Provident fund money in the hands of an em- 
ployer (Vol 22) 1935 Cal 756 (758) : 63 Cal 678 (DB). 

(h) Money to be recovered under an unpaid bill. 
(Vol 26) 1939 Cal 715 (716) : I L R (1939) 2 Ca! 
341 (DB). 

(i) Arrears of annuity though charged upon im- 
movable property (Vol 22) 1935 P C 165 (166) ; 62 
Ind App 265 : 63 Cal 1 (PC). 

(j) Arrears of rent which are a charge on the tenure 
or holding of the tenant. (Vol 12) 1925 Pat 310 (312) : 
4 Pat 43 (DB). 

(k) A claim to money deposited for the due perfor- 
mance of a duty. (’34) 1934 Mad W N 677 (579). 

[6] Consideration due on a mere money bond is not 
a debt. iVol 17) 1930 Lah 100 (101)* 

22. Debt ripened into a decree. — [1] Word 
“debt” would include a decree debt also but such a 
debt would not be an actionable claim (*86) 12 Cal 
610 (612) (DB) ® (Vol 15; 1928 Mad 478 (478) : 61 
Mad 681 iDB) ® (Vol 8) 1921 Mad 113 (114) (DB) 
® (1900) 24 Bom 502 (5031 (DB) 

[But see (Vol 26 ( 1939 Mad 543 (545) (DB) ® (1900) 
23 Mad 449(455) (DB)] 

[2] Claim which haa been put in action will, never- 
theless, be an actionnble claim until the decree i? 
acf'Ually pass, d (Vol 26) 1939 Cal 715 (716) : I L R 
(1939) 2 O,.! 341 (DB) ® (Yol 1) 1914 Mad 512 (525) : 
37 Mad 238 (FB). 

23. Beneficial interest in moveable property. — 

[1] BeneUt: of a contract lo respect of moveable pro- 
perty is a beneficial interest in moveable property. 
(Vol 21) 1934 All 960 (962) ® (’07) 9 Bom L B 838 
(843) (DB) ® (’07) 9 Bom L E 119 (121) ® (’06) 33 Cal 
702 (708). 

[2] B contracted with A for purchase of goods at 
fixed price and agreed to pay damages if A sufiered 
any loss on account of B’s refusing to take delivery at 
that price — B's right under contract held could not 
be considered actionable claim, (Vol 23} 1936 37 

(39, 40) ; 31 Nag L R Sop 154. 
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[3] Partner’s right to call upon another partner to 
furnish an account in respect of the dissolved partner- 
ship is a beneficial interest in moveable property not 
In the possession o£ the claimant. (Vol 12) 1925 Sind 
72 (75). 

[4] Copyright is not an actionable claim. {Vol 26) 
2939 Ail 305 (303) : I L R (1939) All 275 (DB). 

[5] Claim to mesne profits is not a claim to any 
beneficial interest in moveable property, (Vol 11) 1924 
Pat 551 (553) : 3 Pat 575 (DB). 

[G] Contract for the purchase of immovable pro- 
perty is assignable, though not as property or as an 
actionable claim. (Vol 15) 1923 P C 171 (176) : 55 Ind 
App 243 : 51 Mad 533 (PC). 

[7] Claim to recover bach earnest money and part 
piirchase-mon,ey which had been given to the proposed 
vendor under a contract of sale of immovable property, 
Is a beneficial interest in moveable property. (Vol 3 4) 

1927 Sind 78 (82) : 22 Sind L R 1. 

24. Civil Courts. — [1] Words ‘'Civil Courts” do 
not include all Courts ezercising jurisdiction of a civil 
nature and do not include Revenue Courts having 
exclusive jurisdiction over certain matters. (Vol 21) 
1934 All 155 (159) *. 56 All 624 (FB). 

[2] Rent Court which has exclusive jurisdiction over 
certain classes of eases arising out of the Bengal Rent 
Act is a Civil Court. (’83; 9 Cal 295 (300, 301) : 9 Ind 
App 174 (PC). 

25, “Accruing.” — [1] Actionable claim is a claim 
to a ‘defat’ existent, accruing, conditional or contingent. 
(Vol 15) 1928 All 193 (193) : 50 All 507 (DB). 

[But see (Vol 13) 1926 Mad 1173 (1176) (DB).] 

26. Conditional and contingent debt.— [1] Con- 
tingent debt is a “debt”, the payment of which is depen- 
dent upon a contingency, (1826) 108 E E 134 (135) : 
4 Ii J (OS) K B 176, Clayton v. Gosling. 

[2] Debt due from potential customers in the future, 
who are not yet ascertained or ascertainable, and with 
whom no present relation exists giving rise to any pos- 
sibility of any future liability, is not a debt. (Vol 25) 
1938 Rang 1 (4). 

[3] Claim to the policy monies under a life policy is 
a debt not payable in yrcssenti but a conditional and 
contingent debt, (’ll) 13 Bom L R 590 (600) (DB). 

[4] Eight to monies accruing becoming due under a 
life insurance policy is an actionable claim. (’13) 37 
Bom 198 (209) : 40 Ind App 24 (PC). 

27, Notice.— [1] Actual notice must be definite 
information given by a person interested in the thing 
in respect of which the notice is issued. (Vol 15) 1928 
All 159 (161) : 50 All 328 (DB). 

[2] Actual notice is not established by proof of 
casual conversation. (1868) 37 L J Ch 881 (882); L R 3 
Ch A 488, Lloyd v. BanUs © (1880) 14 Ch D 406 (419): 
49 Ii J Ch 465, Saffron Waldon Second Benefit 
Building Society v. Bayner. 

[3] Notification in a newspaper would not be an 
actual notice to the subscriber of the paper unless his 
attention is drawn to the said notification. (Vol 16) 
1929 Cai 736 (737). 

[4] Constructive notice is knowledge which the 
Courts impute to a party upon a presumption so strong 
that it cannot be allowed io be rebutted, that the 
knowledge must have been communicated. (Vol 15) 

1928 All 159 (161) : 50 All 328 (DB) © (1859) 44 E B 
1380 (1383) : 28 L J Ch SIX, Bspm v. Pemberton. 

[5] Person who is bound to make an inquiry and 
fails to do it should be held to have notice of all facts 
which would have come to his knowledge had he made 
the inquiry. (’13) 17 Cal h Jour 209 (214) (DB) © 
(Yol 19) 1932 Mad 305 (308, 309) : 55 Mad 519 (DB). 
(In dealing with question of constructive notice, English 


decisions should be applied only wher© clKumstancea 
are really similar.) (Vol 19) 1932 Mad 115 (118); 65 
Mad 320 (DB) (’05) 7 Bom L R 407 (410) (DB) © 
(’83) 7 Bom 139 (145) (DB) © (Yol 2) 1915 Cal 478 

(481) : 42 Cal 625 (DB) ©JVol 10) 1923 Sind 50 (53): 
16 Sind L R 275 (DB) © (Vol 24) 1937 Oudh 301 
(303) (DB), 

[6] Person not bound to make inquiry — E@ cannot 
be charged with constructive notice of facts that might 
'have been ascertained on such enquiry . (’09) 33 Bom 

53 (62) (DB). 

[7] Where a fact, of which a person has nofefcej would 
not put him on inquiry as to the matters in quescion, 
it cannot ba constructive notice of such matters. (’72) 
Ind App Suppl. Yol 40 (45) (PC). 

28. Wilful abstention from enquiry. -~[i] Wilful 
absiention is a designed or iucenLLonsi abstention for 
avoiding the probable consequancss of the act abstamed 
from. (1900) 13 G P L R 43* (46| © (,Vol 28) 1941 Mad 
707 (70S) (DB). 

[2] Words “wilful abstention rrom inquiry or 
search” mean such abstention from inquiry or search 
as would show want of ho7m fides on the part of the 
party. (’95) 22 Oal 165 (203) (SB) © (1900) 13 C P D E 
43 (46) © (Vol 24) 1937 Oudh 301 (808) (DB). 

[3] Person refusing a registered letter addressed to 
him will under this section be imputed with the^notio® 
of its contents. (’71) 16 Such W R 223 (224) (DB). 

[4] Person purchasing property situated within a 
municipality and assessed to taxes is bound to inquire 
if any taxes were due, and his omission to do so would 
be a wilful abstention from an inquiry which he ought 
to have made. (Vol 80) 1943 Ail 115 (123); I D R (1943) 
All 453 (EB). ((Vol 27) 1940 All 456 ; I L R (1940) 
All 669, Overruled,) © (Vol 28) 1941 Oudh 305 (308); 
16 Luck 607 (DB). 

29. Gross negligence. — [1] Negligence is the 
omission to do something which a reasonable man guided 
by those considerations which ordinarily regulate the 
conduct of human afiairs would do or doing something- 
which a prudent and reasonable man would not do. 
(1856) 25 L J Ex 212 (213); 11 Ex 781, Blyth v. Ber- 
mingham Waterworks Co. 

[2] Expression “gross negligence” is a negative and 
not an affirmative word and amounts to nothing more 
than ordinary negligenco with the addition of a vitu- 
perative epithet. (1843) 152 E R 737 (739): 12 D J Es 
264, Wilson V. Brett © (1860) 35 L J G P 321 (830) ; 
L R 1 C P 600, Grill v General Iron Severn Golher Co, 
© (1900) 13 G P L R 43 (47). 

[3] There are degrees of negligence which though 
not definable are with some approach to certainty dis- 
tinguishable. (1869) L R 2 P C 317 (336) ; 38 L J P 0 
25, Oiblm V. McMullen, 

[4] Failure to exercise reasonable care, skill and 
diligence is “gross negligence” (1864) 140 R B 478 

(482) : 11 L T 184. 

30. Attestation of deed, If notice of contents.— 
[1] Mere attestation of a document by a person is not 
notice to him of the contents thereof. (Vol 31) 1944 
All 42 (55) (DB). (There may be circumstances in 
which document is attested which will raise presump- 
tion -of notice of its contents.) © (Vol 9) 1922 P G 20 
(22) ; 49 Cal 334: 49 Ind App 16: 18 Nag L R 1 (FG), 
(Do.) © (Vol 3) 1916 Cal 843 (851, 858} (PB) © (’41) 
196 Ind Gas 380 (381, 382) (Pat) © (Vol 32) 1945 P 0 
82 (83) : I L R (1945) Kar (PO) 200 (PC), 

[2] Presumption of notice of contents of a document 
is a rebuttable one. (’13) 19 Ind Gas 255 (256) (All). 

[3] Fact that the attestor is a relative of the parties 
is not a oircumatance which will raise a presumption oi 
notice of the contents of ibe document. (’69) 13 Moc 

1013 ^ 1014 Ao M. 
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Ind App 209 (229) (PC) ^ (7ol 1) 1914 P 0 90 (91) : 42 
Cal 876 : 42 Ind App 64 (PC). 

[4] Attestor having existing interest ia property 
dealt with in doeumsot — His attestation would raise 
prfima facie presumption that he knew contents of doen- 
ment and acqulesctd in disposition of property. (’68) 10 
Suth W n Civil Bole 293 (293) (DB]^{’12j 36 Bom 61e5 
(519) (DB) (Vo! 2) 1915 Mad 800 (804) ; 38 Mad 396 
(DB) ^ (Vol 11) 1924 Mad 819 (823)'i«(Vol 6) 1919 Nag 
124 (125). 

[But see (Vol 24) 1937 Pesh 69 (70).] 

[5] There may be other circumstances which would 
show that the attestation was intended to convey some- 
thing more than a mere witnessing of the execution 
and was meant as involving a consent to the transaction. 
(Vol 13) 1926 Oudh 131 (132)'5«/4l) 196 Ind Gas 380 
(381 382) (Pat) ^ (’99) 3 Cal W N 207 (208) (DB) ^ 
(’68) 10 Suth W R 293 (293) (DB) ^ (Vol 21) 1934 Pat 
93 i95h 

31. Notice of deed. — [1] Noticej to a person 
dealing with propertyj of a deed relating to that pro- 
perty Is constructive notice to him of its contents; pro- 
vided that such deed relates to the title or forms part 
of the chain of the title to such property. (’93) 16 Mad 
301 (303) (DB) ^ (Voi 20) 1933 Mad 715 (720) (DB) ^ 
(’10) 7 Ind Gas 218 (224) (DB) (Oal)'J.(’13) 17 Cal W N 
224 (2llB) (DB) ^ (Vol 1) 1914 Cal 382 (384) (DB) 

[2] Failure of transferee of property to call for and 
examine the title deeds relating to the property would 
amount either to a wilful abstention from making an 
enquiry or search which ha ought to have made or 
gross negligence, with the consequence that he would 
be deemed to have constructive notice of the transferor’s 
title. (Vol 20) 1933 Oal 321 (322) (DB)'i<(Vol 24) 1937 
Oudh 301 (308) (DB), (And of all other facta which he 
could have discovered had he chosen to make proper 
Investigation of title.) (1905) 1 Oh 632 (6-19) : 74 
L J Ch 249, Berwick d Co. v. Price^C 1899) 2 Ch 264 
(274, 275) : 68 L J Oh 683, Oliver v. B%nton, 

[3] Mortgagee living in Akyab, where he knew that 
mortgages by deposit of title deeds were legal and 
usual, failed to ascertain whether or not title deeds were 
already pledged — His failure to ascertain it, held such 
abstention from inquiry which he ought to have made, 
or such negligence as to infer notice. (Vol 10) 1923 P 0 
211 (216):50 Ind App 283:1 Rang 637:51 Cal 86 (PC). 

[4] Notice of a deed is notice of all other deeds re- 
lerred to in that deedo (1836) 160 E R 383 (388): 2 Y & 
C 234, DaMS V. Thomas, 

[5] Transferee of property cannot be said to be guilty 
of negligence where he has hona fide inquired for the 
deeds and reasonable excuse has been given for not deli- 
vering them to him. (1851) 68 E R 586 (589) : 21 D J 
Cb 69, Scwiit V. Loosemore. 

[6] Transferee of property cannot be said to be guilty 
of negligence in not making enquiry for the title deeds 
of an adjoining property which prima facie he has no 
right to ask his vendor to produce. (Vol 12) 1925 Bom 
183(184. 185) (DB). 

[7] Notice to a purchaser by bis title papers In one 
transaction will not be notice to him in an independent 
subsequent transaction in which the instruments cm- 
tainmg the recitals are not necessary to his title. (Vol 
8) 1921 Cal 730 (738) (DBJ. 

[8] MortgHgee advancing money on the security of a 
considerable eaitate and omitting to investigate the title 
to a particular portion of it will not be affected with 
notice of equities aSecting the residue of the estate 
wh'ch upon such investigation he might possibly have 
’^isoovesed. (1 h 71) 41 D J Ch 175 (183) ; 7 Ch App 7§j 
BmUt y. WiikUers. 


[9j Mortgagee from an executor was held to hav® 
constructive notice of a prior charge, “for had he takec 
the slightest pains to investigate the title cl the mort- 
gagors under the will he must have discovered the 
charge created by the will” (’09) 33 Bom 1 (21) i 35 
Ind App 139 (PC). 

[10] Mortgage by executor as executor — Failure of 
mortgagee to tcmfeinize will does not amoout to sons* 
tractive notice (Vol 20) 1933 Cal 429 (430): 60 Gal 391^ 

[11] A person purchasing agricultural land, and not 
examining the Record of Rights has been held guilty of 
wilful abstention from an mqairy which he ought to 
have made, (Vol 15) 1928 Bom 427 (429, 430) : 62 Bom 
883 (DB). 

32. Question of wilful abstention or gross 
negligence, if one of law or fact,—[l] It is scarcely 
possible to declare a prion what shall be deemed cons- 
tructive notice because that which would not aSecu one 
man may be abundantly sufficient to affect another. 
(Vol 16) 1929 Ca! 83 (86) (DB) ^ (Vol 26) 1939 Nag 
132 (135). 

[2] Where a person has all the means of know- 
ledge of a fact he cannot escape responsioility, if. by 
using all ordinary diligence be could have acquired the 
knowledge. (1902) 71 L J Ch 383 (367) ; I Ch 816, 
Jacobs V. ilf orris. 

33. Notice by registration of instrument. — [1] 
Explanation I is not retrospective. (Vol 24) 1937 Oudh 
1 (2i:i2 Luck 563 (DB)'5«(Vol 20) 1933 Bang 153 (154)® 
(Voi 18) 1931 Nag 60 (63) : 27 Nag L R 24. 

[2] Transfer of Property Act not in force — Notice 
cannot be imputed from mere fact that document is to 
be found upon Register of Deeds. (Vol 24) 1937 Pesh 
74 (75) (DB) ® (Vol 22) 1935 Lah 410 (411) ® (Vol 27) 
1940 Lah 269 (272). 

[3] Transferee not making search in index in Sub- 
Registrar’s Office to ascertain power of transferor to make 
transfer— He is not entitled to benefit of S. 41. (Vol 34) 
1947 Bom 49 (53, 54). 

34. “Any person acquiring such property,” etc, 
— [1] A person is not fixed with constructive notice of 
a document coming into existence subsequent to hig 
title. (Vol 18) 1931 All 275 (276) (DB) ® (’10) 12 Bom 
L R 940 (946) ® (’12) 9 All L Jour 759 (762)®{’04) 31 
Cal 737 (742, 743) (DB)®(’03) 7 Cal W N 11 (18) (DB)® 
(Vol 8) 1921 Mad 374 (376) (DB)®(Vol 19)1932 Mad 115 
(118) : 55 Mad 320 (DB). 

[2] Will is not compulsorily registrable — Presump- 
tion of notice under this section does not apply. (Vol 
34) 1947 Lah 147 (150) (FB). 

35. Proviso to Explanation L— [1] Registration 
may be invalid by reason of the document having been 
presented by a wrong person. (Vol 1) 1914 P 0 16 (18) : 
37 All 49 : 42 Ind App 22 (P C). 

[2] Registration may be invalid by reason of its 
having been registered at a place where the property it 
not situate. (Vol 1) 1914 P 0 67 (71) ; 41 Cal 972 ; 41 
Ind App UO (P G). 

[3] Fact that clauses (2) and (3) of the proviso have 
not been observed does not make the registration itself 
invalid. (Vol 22) 1935 P 0 165 (167) : 63 Cal 1 : 62 
Ind App 265 (P C) ® (’74) 2 Ind App 210 (216) (P C). 

36. Possession as notice. — [1] Tenant in posses- 
sion — Constructive notice should have reference only to 
title of tenant and not to that of his lessors (Vol 19) 
1932 Mad 71 (72) (DB) ® (Vol 11) 1924 Mad 67 (69) 
(DB)®1’83) 1883 Pun Re No. 102, p 315 ® (’89) 16 OaJ 
414 (417) (DB|®('88) 12 Bom 569 (572) (DB). 

[2] Transfer of Property Act not applying — Posses- 
sion would be notice not only of tide of person in 
possession but also of any agreement in his favour 
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Eiaaotments relatleg to eonteaet® 4 Th® chapters and sections of this x\et which relate tc 
to h@ taken as part of Contract Act. contracts shall be taken as part of the Indian Contract Act^ 18T2i„ 

®’[And sections 54, paragraphs 2 and % 69, 107 and 123 shall be read as siipplemental to ths 
Indian Eegiskation Act, ^[1908].] 

[a] Inserted by tbe Transfer of Property Act {1882} Amendment Act, 1885 (3 (III] of 1885), S. 3. [b] Suh 

minted by the Transfer ol Property (Amendment) Act, 1929 (20 [XX] of 1929), S. for ‘*1877.” 


Section 3 — Note 36 (cmtd,) 
nnder which he may sabseqnently obtain further title 
lo such possession. (Vol 25) 1938 Lab 39 (40). 

[3] Stacking fodder and tying cattle in an open site 
in a village where it is usual for neighbours to use open 
sites not belonging to them lor such purposes cannot be 
said to be such possession as would constitute notice. 
(¥ol 26) 1939 Lah 29 (31) I L E (1939) Lab 261. 

37. Explanation HI.— [1] Agent is the alter ego 
ol the principal and la the prinospai himself who stands 
prechely in the same position as his agent in tbe trana- 
actioB, (1866) L R 2 Bq 134 (142) : 35 L J Ch 627, 
Bmrsot V. Savage^['98) 26 Cal 381 (392, 393) (SB). 

[2] Notice to an agent is notice to tbe principal in 
the circumstances stated in the explanation. (Yol 16) 
1929 Lah 600 (502) (Whether it is communicated or 
not by agent to principal,) ^ (’02) SO Cal 539 (545) ; 30 
2nd App 114 (P C) ^ (’02) 25 All 1 (17) : 29 Ind App 
203 (P 0). 

38. “Agent.” — [1] AgenI not authorised to receive 
notice — Notice to him would not be notice to principal 
If agent is not held out to world as if he had such 
authority. (1880) 49 L J Ch 465 (467) : 14 Ch D 406, 
Saffron Walden Second Benefit Bmlding Society v. 
Bahner, 

[2] Notice to the agent of an agent is notice to the 
principal. (1744) 26 E R 818 (824) j 3 Atk 26, Norris 
V. he Neve<Sf(m8) 17 L J Q B 282 (285) : 12 Q B 465, 
Pike V, Stephens. 

[3] One solicitor employed another for obtaining 
execution of mortgage deed — Second solicitor not to be 
solicitoc of transferee —Notice to such solicitor held not 
to be notice to transferee. (1863) 142 R R 180 (180) ; 3 
De G J & Sm 596, Wyllie v. Pollen. 

[4] Notice to one partner is notice to all the partners. 
(Yol 18) 1931 Lah 227 (229) : 12 Lah 328 (DB). 

[5] Mere fact that the husband of a purdanashin 
woman has knowledge of-a particular fact cannot operate 
as notice to the woman. (Vol 12) 1925 Oudh 613 (615). 

39. “Whilst acting on his behalf in the course 
oS business to which that fact is material.” — [1] 
Agent must have acquired the knowieage during the 
period when he was actually acting as the agent. (’88) 
11 Mad 419 (440) (DB) 

[2] Knowledge acquired before a person is appointed 
agent cannot b« regarded as notice to the principal. 
(1886) 31 Ch D 671 (677) : 56 L J Gh662, In re Gous%ns^ 
(1740) 27 B R 621 (621) : Barn Gh 220, Steed v. 
Whitaker • 

[3] Agent must have acquired the knowledge in the 
transaction in which he was employed as agent and the 
fact about which knowledge is acquired must be material 
to that transition. (1848) 9 E R 897 (909) : 1 H L G 
606. Wilde v. Oi6sow‘$»il806) 33 E R 237 (239) ; 9 R R 
149. 

[4] If the knowledge is acquired, not in the matter 
lor which he is appointed agent but in some other 
matter there is no constructive notice to the principal 
of such fact. (’07) 31 Bom 566 (581, 582) : 34 ind App 
179 (PC). 

[5] Notice to an agent or counsel, who was employed 
in tbe thing by another person, or in another business, 
and at another time, is no notice ro his client, who 
employs him afterwards. (1746) 26 K R 1026 (1026) % 


3 Atk 392, Wnrsley v. L^rd Se%rhoTOugh ^ (Vol 18^ 
1931 Oudh 333 (340) : 7 Luck 131 (DB). 

[But see (1817) 36 E R8! (85); 3 Mer 210, Tnulmin 
V. Ste&re (1864) 34 L J C P 48 (48) ; 11 L T (N S) 
111, Dresser v. Norwood ] 

[6] Same person ageofc of both parties to tran^acfiosi 
— Notice to him in transaction in one capacity will be 
©Sectual notice to him in both enpaeitus. (1837) 8 
L 3" Cb 235 (236' I 45 R "R 344. Dt yden v. Prost^^ 
(1872) 20 W R (Bog) 795 (793), Jonet. v. Prosi 

40. Effect of agency ceasing after notice. — 
[1] Fact that subsequent to tbe acquisition of notice by 
the agent, he ceased to be so does not prevent the 
application of the rulo of constructive notice to the prin“ 
cipal. (1861) 9 W R (Eng) 8&0 (882) : 7 Jur N S 1263. 
North British Insurance Co. v, Hallett 

41. Principal, an infant — Notice to agent. — 
[1] Immovable property p irch%sed on behalf of infant 
through agent employed by trustees acting on behalf 
of minor — Noioe of charge on property to agent will 
be notice to infant. (1817) 36 B B 81 (35) : 8 Mer 21(5, 
Toulmin v. Steers. 

42. Principal, the Government-^ Notice to agent 
—[1] Fact that the principal is the Government does 
not render the doctrine of con-tractive notice inapplic* 
able. (’01) 26 Bom 271 (281) (DB). 

43 . Lis pendens and decree as notice. — [1 ] Deere® 
is not notice to a purchaser wno purchases after the 
decree where it is merely declaratory and inexecutable. 
(Vol 27) 1940 Nag 163 (172) : I L R (1941) Nag 513 
(DB). 

44 . Fraudulent party cannot plead constructive 

notice [1] Person who is himself guilty of fraud in 

tran-actions with another cannot plead that the other 
had constructive notice of the facts which be was bound 
to disclose and which he actively concenled from him. 
(’88) 11 Mad 419 (439) (DB) •i* (’88) 12 Bom 678 (682) 
(DB)'i'i’96) 20 Bora 290 (292) (DB). 

[See however (’98) 22 Bom 686 (692) (DB).] 

Section 4 — Note 1 

[1] Actionable claim is contractual in its nature, and 
the chapter dealing with the transfer of such claims 
most be said to “relate to contracts” within this section 
(Vol 20) 1933 Mad 207 (209) ; 66 Mad 177 (DB) 
(Vol 1) 1914 Bom 290 (292) : 38 Bom 255 (DB). 

[2] Consequence of taking the provisions of this Act; 
relating to contracts as part of the Contract Act is tO' 
render a sale, mortgage, lease or exchange void or 
voidable, if the agreement or tbe contract in pursuance 
of which the transfer has been made is vSid or voidable 
under the provisions of the Contract Act (’96) 22 Bom 
176 (181) (DB) ^ (’ll) 11 Ind Gas 4 (4) (DB) (All) ^ 
(Vol 17) 1930 All 252 (254) (DB) ^ (’01) 25 Bom 126 
(128) (DB)'i*(’68) 1 Beng L R AC 95 (98> (DB)'I*(Vol 20) 
1933 Bang 90 (90)'i«(Vol 27) 1940 Lab 505 (508). 

[3] Person who had only mere expectancy in certain 
villages purported to convey villages to another and 
received certain sum of money towards consideration 
for conveyance — Purchaser, tinding sub^»quenily that 
his vendor had only exp'^otaney m p oparty eonveyedg 
sued for rt-covery of money advanced bv him — pue- 
cbaper held entitled to do so. (Vol 9) 1922 PC 403 (404.j 
405) : 60 Ind App 69 ; 45 All 179 ; 26 Oudh Gas 223 
(PC). 
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Of Transfers of Property by Act op Parties. 

(A) Trans f 67 ^ of Property , whether momable or imonoveahle, 

§. In the following sections “transfer of property” means an act by which a living person 
“Transfer of property*’ conveys property, in present or in future, to one or more other living 
defined. persons, or to himself, ®'[or to himseif] and one or more other living 

" ersons; and ‘'to transfer property” is to perform such act. 

^[In this section ‘'living person” includes a company or association or body of individuate, 
whether incorporated or not, but nothing herein contained shall affect any law for the time being 
m force relating to transfer of property to or by companies, associations or bodies of individimlsd 
[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 6. 


Section 4 — Note 1 (contd ) 

[4] Section 24, Contract Act would apply to transfers 
of prooerfcy. (’79) 4 Bom 70 {73, 74) {DB)*R(Voi 9) 1922 
All 134 (135) : 44 All 436 (BB) (Yol 8) 1921 All 392 
.'392) ; 43 All 81 (DB). 

[But see (Vol 17) 1930 All 1 (2, 3) : 52 All 338 
(F B)»F(VoI 22) 1935 Oiidh 501 (504, 505) (DB).] 

[5] Section 39, Contract Act, applies to transfer of 
property. {’94) 18 Mad 126 (127) (D B) (’ll) 10 
Ind Cas 258 (259) (DB) (Mad) •5«(’ll) 35 Mad 114 (US) 
(DB)>^(’06) 10 Cal W N 932 (933) (DB). 

[But see (12) 34 All 273 (277) {DB)«F(Vol 21) 1934 
All 617 (617)>I<(’03) 5 Bom L R 392 (393) (DB)^(Yol 4) 
1917 Pat 514 (515, 516) : 2 Pat L Jour 168 (DB) K 
(Yol 6) 1919 Mad 781 (782, 783) : 42 Mad 20 (DB).] 

[6] Expression “shall he read as supplemental to the 
Indian Registration Act” cannot be construed as im- 
porting the definitions given in the Registration Act, 
into this Act. (Yol 10) 1923 Oudh 287 (238) © (12) 35 
Mad 95 (100) (F B) ^ (Yol 22) 1985 Pat 291 (295) : 14 
Pat 672 {FB)>i'(’10) 5 Ind Cas 562 (563) (Cal). 

[7] Rent deed by lessee need not be registered. (Yol 
20) 1939 Lah 423 (425) : I L R (1940) Lab 70 (DB). 

[8] Kabuliat is not a lease within S. 107. (Yol 22) 

1935 Pat 291 (295) : 14 Pat 672 (FB). ’ 

[9] Efieet of reading S. 107 with the Registration 
Act is to make all leases of immovable property other 
than those from year to year or for any term exceeding 
one year or reserving a yearly rent, if made in writing, 
compulsorily registrable. (12) 35 Mad 95 (99) (FB) © 
(Yol 22> 1935 Pat 291 (294) : 14 Pat 672 (FB)©(Yol 10) 
1923 Oudh 237 (238). 

[10] Instrument of lease by the Government need 
not ha registered in order to pass a valid title to the 
lessee. (Yol 10) 1923 Oudh 114 (115) : 27 Oudh Cas 64. 

[11] A charge is compulsorily registrable except 
where registration is incompatible with the particular 
charge created. (Yol 26) 1939 Mad 202 (203) : ILR 
(1939) Mad 199 (DB) © (Yol 27) 1940 Mad 140 (141) : 
1 h E (1940) Mad 306 (DB). 

[See however (Yol 20) 1933 Bom 298 (299) (DB). 
(Observations of Rangnekar J. — Charge created by a 
decree.)] 

SECTION 5— SYNOPSIS. 

1 . Scope. 

2 . Act not exhaustive of all kinds of transfers. 

3. “Living persons.” 

4. “Conveys.” 

5. “Property.” 

6. Legal and equitable estates. 

7. “In present or in future.” 

I, Scope. — [1] Definition of the expression 
“transfer of property” given in this section does not 
apply to the expression used in other Acts. (Yol 10) 1923 
Bom 107 (113). 

[But see (Yol 20) 1933 Cal 467 (468) ; 60 Cal 379 ^ 
(Yol XI) 1924 All 508 (508).] 


[2] Definition does not exclude properties outsl/’e 
British India. (Yol 19) 1932 Bom 642 (643) ; 57 Boto 
234. 

[3] There is nothing to suggest that the words “kans" 
fer of property” are intended to confine the operation of 
the Act; to kan&fers by contract; the “transfer” may 
also be of a non-contractual character. (’95) 22 Cal 185 
( 202 ). 

[4] Transfer of property under various provisions of 
the Act can be efiected only in the way required fey law 
and not in any other way. (’01) 24 Mad 377 (384) ' 
28 Ind App 46 (P C). 

2. Act not exhaustive of all kinds of transfers.- - 

[1] Act is not exhaustive of all modes of transfersr 
(Yol 14) 1927 Sind 206 (208) (DB)'R(Yol 6) 1919 Mad 
1113 (1115) (D B)i3£<(’09) 34 Mad 442 (449) (D B). 

[But see (Yol 1) 1914 Mad 489 (492) ; 37 Mad 
423 (D B).] 

3, “Living persons.”— [1] Joint Hindu family is 
a juristic person, (Yol 21) 1934 All 553 (556) (D B). 

[2] Hindu math is a juristic person. (’04) 28 Bom 
215 (223) (S B). 

[3] Dedication in favour of an idol would be govarned 
by the provisions of S. 123, T. P. Act. (Yol IS) 1931 
Oudh 14 (14) (D B). 

[4] Gift to a deity would be governed by tha pro* 
visions of the Act other than those in Chapter II of Vm 
Act, though the deity may not be a living person, bull 
S. 123 does not in terms apply to such gifts. (Yol 13) 
1926 Nag 469 (470). 

[5] Gift to God Almighty is a transfer governed by 
the provisions of the Act. (Vol 16) 1929 All 277 (278) 
IB B). 

[6] Hindu idol is treated as a living being, but the 
question is not one arising under this section. (Yol 10) 
1923 Cal 60 (62) (D B). 

[See however (’08) 12 Cal W N 808 (811),] 

[7] Juristic person is not necessarily a living person 
and the fact that for some purposes the law invests 
non-animate bodies with the rights of persons would 
not make juristic persons living persons for all purposes. 
(Yol 14) 1927 Mad 636 (638, 639) . 50 Mad 687 (F B) ® 
(Yol 6) 1919 Mad 809 (811) : 42 Mad 440 (D B) ® 
(Vol 17) 1930 Pat 610 (612) (D B). 

[8] Transfer of property to idol — Provisions oi this 
Act do not apply. (Yol 33) 1946 Oudh 256 (257). 

[9] Court is not a juridical person. (Yol 6) 1919 P G 
55 (59) ; 42 All 158 : 46 Ind App 228 ; 22 Oadh Gas 
212 (P C). 

[10] Court sale is not a “transfer of property,” (Yol 
26) 1938 Oudh 84 (86) : 13 Luck 746 (D B) ^ {Yol 16) 
1929 All 800 (801) (DB). 

[11] Expression “transfer” by itself is not altogether 
appropriate to indicate a sale in inviium by the Court. 
(Yol 15) 1928 Mad 571 (674) (D B). 

[12] Auction* purchaser is not a person to whom the 
judgment-debtor conveys any property. (Yol 26) 1939 
All 687 (688) 1 1 L E (1939) All 885 (D B), 
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[IS] Will is not a “ti’ansfer of property.” {Yol 31) 
1944 Oudh 65 (70) (D B)'J<(YoI 11) 1924 All 308 (508) ^ 
(Vol 9) 1922 Mad 457 (468) : 46 Mad 190 (P B). 

4. ‘^Conveys.” — [1] Performance of an act by a 
person implies that the person conveying is entitled" to 
the property sought to be conveyed, and is conveying 
it to a person who has no title to such property other- 
wise. (Yol 16) 1929 Oudh 334 (336) : 4 Luck 243. 

[2] It is not necessary to constitute transfer of pro- 
XJarty that word ^convey” should be used — It is suffi- 
cient If document shows transfer of ownership. (Yoi 23) 
3936 Mad 918 (919). 

[3] Family arrangement in respect of property *'is 
based on the assumption that there was an antecedent 
title ol some kind in the parties, and the agreement 
acknowledges and defines what that title is.” (’ll) 33 
All 356 (367) : 38 Ind App 87 (P C)K{’74) 1 Ind App 
157 (168) (P C) yjf (Yol 24) 1937 All 678 (580) : I L R 
(1937) All 817 (F B) (Yol 15) 1928 All 641 (643) : 
51 All 79 (F B). 

[See however (Yol 31) 1944 Oudh 65 (72) : 19 
Luck 320 (D B) (Yol 30) 1943 All 101 (107) : I L R 
( 1943) All 411 (F B).] 

[4] Family arrangement by which each party takes 
a share of the family property is not a conveyance of 
property from a person who has title to it to a person 
who has no title to it. (Yol 14) 1927 Oudh 572 (573) : 2 
Luck 662 (DB) ^ (Yol 17) 1930 All 49S (502) (DB). 

[5] Family arrangement is not a ‘^transfer of pro- 
perty.** (Yol 15) 1928 All 641 (643) : 51 All 79 (FB) © 
(Yol 24) 1937 All 578 (580); I L R (1937) All 817 (PB)68 
(Yol 1) 1914 P 0 44 (45) (PO). 

[6] Esistence of a dispute in •grcQSemi between mem- 
bers of the family or the existence of a doubtful claim 
is not essential for the validity of a family arrange- 
ment. (Yol 31) 1944 Oudh 65 (72) ; 19 Luck 320 (DB). 

( (Yol 28) 1941 Oudh 185 and (Yol 24) 1937 Oudh 347, 
mt referred io ) ^ (Yol 30) 1943 All 101 (104, 105) : 

I L B (1943) All 411 (F B). ( (Yol 13) 1926 All 194, 
Overruled.) © (’09) 10 Cal L Jour 503 (510) (DB)5'{*06) 
4 Gal L Jour 323 (331), 

[7] Arrangement merely for the maintenance of 
peace and harmony and the avoidance of future discord 
vT for the preservation of the family property, is a valid 
iamily arrangement. (Yol 31) 1944 Oudh 65 (72) : 19 
Luck 320 (DB). (Essential thing is that arrangement 
should be for consideration other than love and aSee- 
tion.) © (Yol 30) 1943 All 101 (104, 105) ; I L R (1943) 
All 411 (FB). (Do.) •$< (’09) 10 Gal L Jour 503 (510) 
(DB) ^ (’06) 4 Cal L Jour 323 (331) ^ (Yol 24) 1937 
Oudh 189 (190) : 12 Luck 684 (DB). 

[8] Object of arrangement to preserve family pro- 
perty, family peace and family honour — Quantum of 
consideration which moved parties to arrangement is 
not to be scanned with much nicety. (Yol 31) 1944 
Oudh 65 (72) : 19 Luck B20 (DB) (Yol 30) 1943 All 
101 (104, 105) : I L E (1943) All 411 (FB) & (’09) 10 
Cal L Jour 503 (510) (DB) © (’06) 4 Cal L Jour 323 
(331] (DB). 

[But see (Yol 30) 1943 Oudh 198 (200) (DB) ^ 
Yol 28) 1941 Oudh 185 (187) (Yol 25) 1938 Cal 490 
(498) © (Yol 19) 1932 Cal 600 (612) : 58 Cal 859 (DB).] 

[9] Title of J to property Z undisputed — No ques- 
tion of any claim by B to it — Arrangement between A 
md B by which *Y is transferred to B is not “family 
j.rrangement” but will be “transfer of property.” (Yol 
15) 1928 All 641 (643) : 51 All 79 (FB) (Yol 25) 1933 
Oudh 97 (98) : 14 Luck 9. 

[10] It is the substance of the transaction that must 
oe regarded in arriving at a conclusion as to what the 
traasaotion really is, (Yol 16) 1929 All 788 (789) (DB) 


[11] Settlement of disputed claims between persons 
who may not be members of the same family, by which 
the claim of one person is relinquished and the existing 
rights of the other are acknowledged, is not a “transfer 
of property.” (Yol 16) 1929 Ail 788 (789) (DB) © (’09) 
34 Bom 139 (141) (DB) (’10) 33 Mad 473 (482) (DBh 

[But see (Yol 10) 1923 All 77 (78) ; 45 All 162.] 

[12] Release or relinquishment of one’s rights in fa- 

vour of another is not a transfer of property. (Yol 11) 
1924 Pat 185 (186) (’06) 33 Cal 967 (984) (DB) 

(Yol 2) 1915 Cal 819 (820) (DB). 

[But see (Yol 12) 1925 Oadh 73 (73) : 27 Oudb 
Cas 378.] 

[18] Surrender is not a transfer of property, (Yol 20/ 
1933 Cal 467 (468) : 60 Cal 379 (DB). { (Yol 6) 1919 
Pat 120 ; 4 Pat L Jour 548, Dissent.) (Yol 27; 
1940 Nag 175 (176) : I L R (1940) Nag 177 ^ (Yol 
13) 1926 Oudh 69 (72) (DB) ^ (’38) 1938 Nag L Jour 
123 (124). 

[See however (Yol 26) 1939 Bom 496 (501) ^ (Yol 
23) 1936 Nag 166 (167) : I L R (1936) Nag 69.] 

[14] Partition is a “transfer of property.” (Yol 23) 

1936 Lah 220 (222) ^ (Yol 12) 1925 Mad 492 (493) 
(DB) ^ (Yol 10) 1923 Mad 577 (577) (DB). 

[But see (’98) 25 Cal 210 (213) (D B) ^ (Yol 24> 

1937 Pat 232 (234) (DB) (Yol 7) 1920 Mad 20 (24) 
(DB) ^ (Yol 6) 1919 All 80 (81) (DB) ^ (Yol 10) 1923 
Mad 297 (299) : 46 Mad 349.] 

[15] Partition is a mixture of a surrender and a con- 
veyance of rights in propertv, (Yol 23) 1936 Bom 10 
(12, 13) ; 60 Bom 34 (DB). 

[16] Covenant lor the renewal of a lease after a time 
is not a transfer of property. (Yol 8) 1921 Mad 541 
(541) : 44 Mad 230 (DB). 

Creation of a charge. 

[17] Creation of a charge on property is not a ‘'trans- 
fer of property.” (Yol 1) 1914 All 187 (189) : 86 All 201 
(DB) 63 (Yol 11) 1924 Oudh 209 (215) (D B) ® (Yol 27) 
1940 All 458 (461) : I L E (1940) All 56S2*(’0S) 35 Cal 
837 (844) (DB). (It merely secures payment out of cer- 
tain properties without there being any transfer of 
interest.) 

[18] Dissolution of partnership — Certain partners 
paid oS 'and in return give up or assign their interests 
m assets of partnership to other partners — This amounts 
to transfer. (Yol 26) 1939 Sind 238 (289) : I L R (1939) 
Ear 344 (DB). 

5. “Property.”— [1] Word “property” is the most 
comprehensive of all the terms which can be used 
(1835) 42 R R 274 (276) ; 5 L J Ch 87, Jones v. Ski7i~ 
7 zer ^C07) 29 All 385 (396) (FB)*2^iYol 28) 1939 All 415 
(425) : I L R (1939) All 607 (FB). (Word ‘property’ m 
its narrowest sense includes nothing more than concrete 
thing which is subject of ownership.) 

[2] Property will include : 

(a) An actionable claim. (’87) 14 Cal 241 (244) (DB). 

(b) An annuity. (1883) 31 W R (Eng ) 956 (956) : 52 
L J P 71, Jump V. Jump. 

(g) a copyright in a literary composition. (1907) 23 
T L R 45 (48) : (1907) 1 Gh 107, Macmillan dj 
Co. v. Dent ^ (1769) 98 E R 201 (257) : 4 Burr 
2303, Miller v. Taylor, 

(d) All rights relating to physical objects. (’07) 29 
All 385 (401, 40S, 414). (Dissenting from (1891) IS 
All 432 (FB).) 68 (Yol 34) 1947 Bom 185 (187) © 
(’91) 18 Cal 164 (176, 177) : 17 Ind App 201 (PC). 

(e) Contingent interest (not being a mere possibility). 
(Yol 17} 1930 P C 17 (18) : S Rang 8 : 57 Ind 
App 10 (90) & (Yol 8) 192X P 0 138 (144) (PC), 

(f) Interest of a person in possession without title. 
(Yol 14) 1927 All 669 (670) (DB) ^ (’07) 29 All 52 
(60) (DB) ® (Yol 11) 1924 Oadh 209 (216) (DB) B 
1*08) 11 Oadh Gas 337 (339. 340), 
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69 Property of any kind may be transferred, excsept as otherwise provided by this Act or by 
What may be transfer red. g,xjy other law for the time being in force, 

(a) The chance of an heir-apparent succeeding to an estate, the chance of a relation obtaining 
a legacy on the death of a kinsman, or any other mere possibility of a like nature, cannot be 
tiransferred, 

(h) k mere right of re« entry for breach of a condition subsequent cannot be transferred to 
any one except the owner of the property affected thereby. 

(c) An easement cannot be transferred apart from the dominant heritage. 

(d) An interest in property restricted in its enjoyment to the owner personally cannot be 
tiransferred by him. 

^L(dd) A right to future maintenance, in whatsoever manner arising, secured or determined 
3 annot he transferred.] 


Section 5 — Note 5 (contd,) 

[3] To use the word ‘future’ does not add anything 
•to the meaning of the word ‘property’. (1897) 45 W B 
jEng) 105 (106) ; 1 Ch 15. In re The Streatham and 
General Estates Go. 

[4] Person to whom money may become due in the 
aourse of business with a Eaiiway Company cannot 
Ibe said to have ‘‘property” with respect to such monies* 
{1882) 31 W R (Eng) 661 (662): LR22ChD782, 
Mx parte Nicholls. 

[6] Person entitled to an annuity from out of the 
luture meome of certain dedicated properties, cannot be 
said to have an interest in “property.” (Yol 23) 1936 
Fat 627 (629). 

[6] Uncalled share capital of a company is not 
(1898) 46 W B (Eng) 514 (515) ; 2 Ch 149, 
In re Eu!>sian Spratfs Patent Ltd. •$< (1897) 45 W B 
(Eng) 106 (106) : 1 Oh 15, In re Streatham and Gene* 
ml Eetaies Co. 

[7j Eight of the Company to call up the uncalled 
aapital is property. (1888) 36 W R (Eng) 801 (804) ; 38 
€h D 156, Howard v. Patent Ivory Co. 

[8] Fact that a right is not enforceable or an in- 
isererest cannot be transferred does not necessarily mean 
that such right or interest is not property. (1882) 30 
W R (Eng) 878 (879) ; 21 Ch D 86, Ee Hnggms. 

[9] Power of appointment which a person may have 
IlS not property. (1886) 34 W R (Eng) 709 (710) : 17 
^ B D 521, Ex parte Qilchrist; In Armstrong ^ 
i![1927) 96 L J Oh 104 (109): 1 Ch 283, In reMath%eson. 

[10] Alimony payable by a husband to bis wife is not 
jin the nature of property. (1884) 33 W R (Eug) 17 (19); 
27 Ch D 160, B& Eob%nson. 

6. Legal and equitable estates.— [1] Indian law 
'does not recognise legal and equitable estates in pro- 
perty. (Yol 30) 1943 Cal 417 (426) (FB) ^ (Yol 18) 
1931 F C 196 (202) : 58 Ind App 279: 10 Pat 851 (PC). 

[2] Person can transfer his beneficial interest under 
a trust. (Yol 27) 1940 P C 134 (136) : 67 Ind App 309; 
ILB(1940) Ear (PC) 271 : ILB (1940) 2 Cal 436 (PC). 

7. present or in future,” — [1] Y/ords “in 
present or in future*' must be held to govern the word 
^‘conveys” and not the word “property.” (Yoi 6) 1919 
Mad 738 (725) (DB). 

[2] This section and S. 21 recognise the principle of 
a valid mortgage being created on the happening of a 
condition, where the condition itself is first stipulated 
and the condition happens afterwards (’ll) 21 Mad 
L Jour 562 (568) (DB) ((’87) 14 Cal 687 and (’06) 
B Ail L Jour 221, Dissent.) 

[3] Person cannot apsign to another what is not in 
existence. (Yol 18) 1931 P C 20.S (206) (PC). 

[4] Conti act to assign property to come into existence 
m future — When it comes into existence, contract to 
assign will become completed assignment (’67) 12 Moo 
Ind App 275 (306, 308) fPC) ^ (’72) 18 Suth W R 140 
4m) (PCi-^lYol 32) 1945 Cal 355 (858) (DB). (Transfer 


of property acquired by vendor after the transfer, will 
be regarded as a contract to transfer.) 

[6] Assignment by way of charge on future property 
is valid m equity which will attach to the property 
when it cornea into existence. (Yol 26) 1939 Cal 716 
(716) : ILR (1939) 2 Cal 341 (DB) (Yol 25) 1938 Gal 
606 (608) ® (Yol 25) 1938 Rang 426 (427, 428) : 1938 
Rang L E 480 (DB) ^ (’02) 1902 Pun Re No. 67 
p. 209 (217) (DB) ^ (’93) 16 Mad 429 (434) (DB). 

[6] A mortgage of future crops is not governed by 
this Act or by the Contract Act, but is in the nature of 
an agreement to mortgage property when it comes into 
existence. (Yol 11) 1924 All 833 (833, 834) (’88) 10 

All 133 (135) (DB) * (Yol 26) 1939 Rang 8 (10) *. 1938 
Bang LR 542 (DB). (Or of other property that may come 
into existence.) •$» (Yol 20) 1933 Cal 154 (159) : 59 Cal 
1372 (DB). (Do.) ^ (’04) 31 Cal 667 (675) (DB). (Do.) 
[See however (Yol 18) 1931 Bang 160 (160).] 

SECTION 6-.SYNOPSIS 

I. Scope. 

8 . “Or by any other lawr for the time being in 
force.” 

3. Transfer, to holder 0! life-estate, of right to 
alienate, 

4, Clause (a) — General, 

5. “The chance of an heir-apparent succeeding 

to an estate.” 

6 . ‘*The chance of a relation obtaining a 

legacy.” 

7. “Any other mere possibility of a like 

nature.* 

8 . Applicability of S 43 to transfers of expec-* 

rations and possibilities. 

9. Clause (b). 

10, Clause (c). 

II . Clause (d) ^ Interest restricted in its enjoy- 
ment. 

12. Grant of property for maintenance. 

13. Right of pre-emption, 

14, Clause (dd). 

15. Clause (dd) is not retrospective. 

16. Transfer of restricted right opposed to 

public policy. 

17. Clause (e)— -Mere right to sue. 

18. Rights under a contract, 

19. Right to mesne profits. 

20 . Rights under the decree, 

21. Right to impeach prior transactions 

22. Right to sue for accounts. 

23. Right in partnership. 

24. Clause (f), 

25. Clause Cg), 

26. Clause (h). 

27. Transfer opposed to the nature of interest 
affected thereby. 

28. Transfer of service tenures. 
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(e) k mere rights to sue ^ ^ cannot be transferred. 

(f) A public office cannot be transferred, nor can the salary of a public officer, whether 
icefore or after it has become payable. 

(g) Stipends allowed to military , naval], [air. force] and civil pensioners of ®[ih 0 Grown! 
and political pensions cannot be transferred. 

( k) Ko transfer can be made (i) in so far as it is opposed to the nature of the interest 
affected thereby, or (2) ^[for an unlawful object or consideration within the meaning of section 23 
of the Indian Contract Act, 1872,] or (3) to a person legally disqualified to be transferee. 

^l(ij Nothing in this section shall be deemed to authorize a tenant having an untransferable 
right of occupancy, the farmer of an estate in respect of which default has been made in paying 
revenue, or the lessee of an estate under the management of a Court of Wards, to assign his 
interest as such tenant, farmer or lessee.] 

[a] Insetted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S 7. [b] Th© words 

®’lor compeosatioo for a fraud or for harm illegally caused'* were repealed by tha Transfer of Property Act, 
1900 (2 [il] of 1900), S. S (%). [c] Inserted by the Amending Act, 1934 (33 [XXXV] of 1934), S. 2 and 

Schedule, [d] Inserted by the Repealing and Amendlcg Act, 1927 (10 [Xj o! 1927), S. 2 and Scb. I. 
[e] Substituted by A. 0. for “Government'*. [1] Subskiuied by the Transfer of Property Act, 1900 (2 [113 
of 1900), S. 3f«} for *'for an illegal purpose’*. Ig} Inserted by the Transfer of Properiy Aot (1882) 
Amendment Act, 1885 (3 [III] of 1885), S. 4. 


SECTION 6-SYNOPSIS (contd.) 

29. Transfer for unlawful object or Consideration- 

General 

30. Consideration and object, 

31. Consideration partly unlawful. 

32. Forbidden by law. 

33. Transfers for immoral objects. 

34. Transfers opposed to public policy. 

35. Person legally disqualified to be a transferee, 

36. Clause (i). 

37. Muhammadan law, 

1, Scope.— [1] General policy of the law is to pro* 
mote free alienation and oirculation of property. (’12) 
15 Oudh Cas 67 (74) (DB). 

[2] Transferability of property is the general rule, its 
aon-transferability, an exception. (Vol 14) 1927 Oudh 
297 (298, 299). (Barden of proof that particular pro- 
perty is not transferable is on person alleging it.)* 
(Vol 23) 1936 Oudh 121 (123) : 11 Luck 688 (DB). 
(Do.)*(Vol 9) 1922 Mad 290 (294) (DB). (Do,)*(Vol 11) 
1924 Ail 795 (796) : 47 Ail 55 (DB) * (Vol 19) 1932 
Lab 518 (519), 

[3] There are various kinds of property which can be 
transferred by private sale, but which cannot be at- 
tached and sold in execution of a decree. (Vol 2) 1915 
Mad 296 (299) : 38 Mad 867 (DB)*(Voi 4) 1917 Mad 79 
|82) : 40 Mad 302 (DB). 

2. ® Or by any other law for the time being In 
force”. — [1] Religious office cannot be transferred by 
sale under the Hindu law. (Yol 10) 1923 Bom 358 
(359) : 47 Bom 529 (DB)*(Vol 20) 1933 Pat 306 (415) ; 
12 Pat 359 (DB) * (Vol 25) 1938 Mad 713 (714) (DB)* 
(’81) 4 All 81 (83) (DB) * (Yol 3) 1916 Lab 98 (100) : 
3917 Pun Re No. 9*(Vol 17) 1930 Cal 180 (182) (DB)* 
(’08) 12 Cal W N 98 (102) (DB)*(Yol 1) 1914 Bom 318 
(319) ; 39 Bom 26 (DB) * (’12) 5 Sind L R 107 (115) 
(SB)*(*89) 1889 All W N 169 (169) (DB)*(Vol 2) 1915 
Mad 661 (568) •. S8 Mad 850 (DB). 

[2] Religious office cannot be transferred by sale 
under the Mahomedan law. (Yol 29) 1942 Mad 485 
(486) (DB) * (’97) 24 Cal 83 (92) (DB) *(Yol 18) 1831 
Lab 379 (382) : 12 Lah 590 (DB). 

[3] Propercy dedicated to the maintenance of religious 
worship and of charities conneoted with it cannot be 
transferred under the Hindu law. (’96) 23 Cal 645 
(665) (DB), 

[4] Property dedicated to the maintenance of religious 
worship and of chariciea connected with it cannot be 
transferred under the Mahomedan law. (1840) 2 Moo 
ind App 390 (422) (PC). 


[5] Impartible estate, though generally alienable, 
may be inalienable by custom. (Vol 14) 1927 F C 169 
(160, 161) : 64 Ind App 289 : 54 Cal 955 (P C)* Yol 2) 
1915 P 0 30 (33) ; 42 Cal 1179 s 42 Ind App 192 (PC)* 
(’09) 36 Cal 481 (482) (FB). 

3, Transfer, to holder of life-estate, of right to 
alienate. — [1] Transfer of the right to alienate in 
favour of a person to whom a life -estate has been 
granted, is valid. (Yol 34) 1947 Oudh 71 (74) (DB). 

4. Clause (a) — Genera!.— [1] Clause not merely 
recognises that the things referred to therein are not 
capable of being transferred, but does not permit each 
transfer on grounds of public policy. (’07) 30 Mad 255 
(263) (DB)*{Yol 3) 1916 Mad 579 (580, 581) : 39 Mad 
554 (DB) * (Vol 18) 1931 All 589 (591) (DB)*(Yol 11) 
1924 Oudh 234 (237) : 26 Oudh Cas 368. 

[But see (Vol 7) 1920 Lah 74 (77) (DB) * (Yol 22) 
1935 All 244 (246) : 57 All 474 (DB).] 

[2] Transfer cannot be regarded as valid contract 
to transfer property that may come into existenoer 
(Yol 25) 1938 Mad 881 (883), 

[3] Doctrine of feeding a grant by estoppel cannot 
apply to property that may come into existence. (’30) 
1930 Mad W N 1054 (1057)*(Voi 8) 1921 Cal 501 (505, 
506) : 48 Cal 536 {DB)*(YoIl 15) 1928 Nag 262(263). 

[4] Doctrine that equity will treat that as don© which 
ought to be done cannot be applied to that which the 
Legislature has expressly stated ought not to ha done. 
(’07) 31 Bom 165 (172) (DB) * (’08) 11 Oudh Cas 301 
{304)*(Yol 5) 1918 Mad 123 (126) : 41 Mad 418 (FB)* 
(Yol 8) 1921 Cal 501 (605, 507) : 48 Cal 536 (DB|*(’12) 
15 Oudh Cas 122 (126), 

[5] Transferee of spes successionis cannot, in cases to 
which this section applies, obtain any relief under 

S. 18, Specific Relief Act, 1877, after the transferor 
becomes entitled to the property. (’28) 108 Ind Cas 390 
(391) (Lah). 

[6] It is impossible to admit the common sense of 
maintaining an enactment which would prevent the 
purpose of the contract while permitting the contract 
to ^tand as a contract. (Yol 10) 1923 P G 189 (193)‘60 
Ind App 239 : 60 Cal 929 (PO) * (Yol 32) 1945 Cal 355 
(358) (DB). (Contract for sale of property to be acquired 
by purchase by vendor is valid.) 

[7] Person can admit by way of settlement of a dis- 
puted claim that certain property never formed part of 
the estate of the person to whose estate he is the ex- 
pectant heir. (Yol 12) 1925 Mad 1043 (1044) (DB)*(Yol 
6) 1919 All 371 (372) : 41 All Oil (DB)*lYol U) 1924 
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Section 6— Note 4 (ccntd.j 

Pat 736 (752) (DBj^^^CVol 23) 1936 All 573 (575):5S All 
884 (DB) ^ (Yol 13) 1926 Lali 148 (149). 

[8] Fersofi can undertake a personal obligation to 
pay a ceitala som oi iiaoney periodically if be succeeds 
to the estate to whieb he is the espectant heir (Yol 31) 
1944 All 104 (111, 112) ; I Ij R (1944) All 141 (DB). 

[9] Whether tie transaction Is, a transfer or a con- 
tract to transfer the expectancy or is an admission 
must be decided ^ith reference to the substance of the 
transaction taken as a whole, (Yol 12) 1925 Mad 1043 
(1045) (DB) ^ (Yol 21) 1934 Mad 562 (354). 

5. “The chance oi an heir- apparent succeeding 
to an estate.'® Jl] Clause (a) is intended to apply 
to cases of a mere hope cr expectation which may be 
defeated by the aciu ol some person having the present 
disposal of property. (’06) 30 Bom 304 (310). 

[2] Laud acquired In 1865, restored by Government 
to Ai heir of original owner on his refunding compen- 
sation A entitled to only one half of land — Persons 
entitled to other half selling their interest — Transfer 
held not transfer of chance of heir apparent. (Vol 19) 
1932 Bom 244 (246). 

[3] Interest of a Hindu presumptive reversioner 
expectant on the determination of tho interest of a 
female heir, is a mere spes successionis, (Yol 27) 1940 
P C 181 (182, 183) ; 67 Ind App 386 : I L E (1940) Aii 
719 : I L B (1940) Km (PO) 366 (PC). (Though for 
reasons of policy he is recognized by Courts of Jaw as 
having right to demand that estate be kept free from 
waste and free from danger during its enjoyment by 
female iie!r>I'(Vol 12) 1925 P C 272 (276):28 Oudh Gas 
352: 52 Ind App 398: 47 All 883 (PO). (Do>P{’97) 1897 
Pun Ee No« 66, p. 298 (307) ^B). 

[4] Transfer or other dealing involving a transfer of 
a smcessioms by a presumptive reversioner is void. 
(Vol 80) 1943 Oudh 196 (199): 19 Luck 37 (DB). (Sale.) 
® (Yol 29) 1942 Mad 720 (721). 

[6] Transaetiorij which does not involve a transfer 
ol an expectanoy, but which is .a family arrangement 
or a settlement ol a disputed claim in wh’ch the rever- 
sioner, lor a consideration, gives up his claim, is not 
bad. (Yol 29) 1942 Lah 138 (142) : I L E (1943) Lah 
161 (DB) © (Yol 6) 1919 P G 27 (29) (PC), 

[6] Agreement by one reversioner with another to 
sell his interest in estate or hot to claim estate for 
certain sum to be paid annually — Agreement is unen- 
forceable. (Yol 24) 1937 Pat 280 (282) (DB). 

[See however (Vol 26) 1939 All 689 (692) ; I L E 
(1939) All 950 (FB).] 

, [7] Family arrangement by which each of the parties 
thereto merely admits and acknowledges the title of the 
others is not a “transfer” of any property. (Yol 1) 1914 
F G 44 (45) CPOmii) I Ind App 157 (166) (PC). 

[8] Agreement to divide the property in a certain 
proportion when the estate fails is bad. (Yol 6) 1919 
Mad 937 (937) (DB). 

[But see (Yol 2) 1915 Mad 1191 (1191) (DB) ^ (’07) 
30 Mad 486 (492) (DB) (’82) 8 Cal 1S8 (145) (DB) ^ 
(11) 33 AH 457 (462) (DB) si- (Yoi 20) 1933 Pat 165 
(173) (DB) ] 

[9] Agreemenl not to divide the spes successionis 
does not contravesis the provisions of cl. (a) of this see* 
tlon, but is otherwise not binding on the parties. (’10) 
34 Mad 527 (532) (DB), 

6. ®‘The chance of a relation obtaining a legacy.’ ’ 

[1] Testator agreed with legatee that he would give 

him legacy — Breach of agreement may give legatee 
right to sue for damages, but will not give him any 
Hght or interest In property Itself so as to be capable of 
oeing transferred. (’06) 9 Oudh Gas 55 (62) (DB). 

7. “Any other mere possibility of a like nature.” 

Possibility prohibited by the section must belong 


to the same category as the chance of an beir-apparsnr 
succeeding to an estate or the chance of a relation ob- 
taining a legacy. (Yol G) 19i9 Mad 718 (726) (DB). 
(Words “of a like nature” are merely express statement 
of general rule of ejusdem generis applicable in inter- 
pretation of statutes.) 

[2] Not only is a transfer of the expectations of an 
heir or legatee forbidden, but through the inclusion of 
the w'ords ‘of a like nature’ the sub-section prohibits any 
transfer of a similar kind of possibility. (Vol 26) 1939 
Bang 8 (9, 10) : 1938 Bang L E 542 (DB). 

[3] The following have been held to be “raere possi- 
bilities of a like nature. ’ 

(a) The chance of a person deriving income in fatiira 
from scavenging work which he expects to get 
but which he has no right to insist on getting. (Yol 
•25) 1938 Mad 881 (882). 

(b) The chance which a party to litigation will be 
liable to pay to the other party if the litigation is 
decided in a particular way. (’12) 11 Mad L Tim 
248 (251) (D B), 

(c) The chance of obtaining rent in respect of a future 
possible lease that may come inio existence as a 
result of a renewal. (Vol 10) 1923 Mad 316 (316). 

(d) The chance of inalienable Ivarnam service inam 
lands bdng enfranchised in the name of the trans- 
feror. (Vol 12) 1925 Mad 885 (886). 

[4] Eight which vendor of immovable property has m 
purchase-money agreed to be paid on execution is, so 
long as conveyance is not executed, a mere possibility 
and is not attachable under the Civil P. C. (’81) 3 All 
12 (14) (D B). 

[5] E’gbt to offerings which future worshippers may 
give to a temple is not a mere possibility of a like 
nature to the ebanees referred to in the clause. (Yol 15) 
1928 Ail 721 (725): 50 All 394 (D B) ^ (Yol 4) 1917 All 
115 (116) : 39 All 196 (D B) ^ (Vol 14) 1927 Bom 143 
(145) (D B)‘F(Yol 29) 1942 Lah 284 (285): I L E{1943) 
Lah 780 (D B) •$<( Yol 24) 1937 Oudh 15 (16) : 12 Luck 
358 (D B)^lYol 6) 1919 Oudh 126 (127)'i-(Vol 16) 1929 
Nag 81 (82), 

[But see (Yol 3) 1916 Cal 2G9 (271): 43 Cal 28 (DB).] 

[6] Birt jajmani or the so-called right of purohits 
to receive offerings that may be made to them by 
jajmans is a mere spes successionis. (Vol 8) 1921 Lan 
138 (ISSj^J^lTl) 19U Pun Re No. 96 (D B). 

[7] Property given as security — Charge created on 
property for amount for which it is given as security— 
Surety has proprietary interest in surplus amount that 
may remain after payment of charge and such interest 
is not prohibited from being transferred by any of 
clauses of this section. (Yol 17) 1830 AH 225 (242) : 52 
All 619 (EB). 

[8] Interest of a coparcener in joint Hindu family is 
not within clause (a). (Vol 29) 1942 Mad 97 (99) (D B) 
»P(Vol 6) 1919 Pat 482 (484) (D B). 

[9] Vested interest in property though not in posses- 
sion is not within clause (a). (Vol 5) 19 iS All 115 (119, 
120): 40 All 692 (D Bjl-lYol 16) 1929 Oudh 22 (24) : 4 
Luck 185 (D B)>F(’69) 11 Suth W E 134 (134) (D B). 

8. Applicability of section 43 to transfers of 
expectations and possibilities.— [1] Section 43 cannot 
be applied so as to give effect lo a transaction which is 
not permitted by clause (a) of this section. (Vol 5) 1918 
Mad 123 (126): 41 Mad 418 (F B)©{’30) 1930 Mad WN 
lQo4:{l057)^{Yol 4)1917 Nag 215(226): 13 Nag L B 130 
(FB) (Vol 16) 1929 Oudh 185 (1S7):4 Luck 622 (DB), 

[2] Transfer purporting to be of successionis — 
Section 43 cannot apply. (’30) 1930 Mad WN 1054 
(1057)'iE<(’07) 30 Mad 255 (262) (D B)'J<(’07) 10 Oudh Cas 
277 (279) 'F (Vol 4) 1917 Oudh 230 (231); 20 Oudh Cas 
ISSfFCVol 25) 1938 Bom 228 (231) : I L R (1938) Bom 
155 (DB), 
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[3] Transfer purporting to be that oE present interest 
in property — Both parties awar6*that transferor has only 
supes successionis — Section 43 oannot apply. (Yoi 12) 
1925 Oddh 16 (IS) (D ^ (Vol 25) 1938 Bom 228 
(231): I L R (1938) Bom 155 (D BK^{Yol 22) 1935 Ail 
244 (246): 57 All 474 (B B) 

[4] Clause (a) applied only where ihe transfer is intend- 
ed in substance to be a transfer of a spas sziccessionis to 
the knowledge of both parties, and not where the transfer 
purports to be one of a present interest in property and 
ihe transferee is not aware of the defect of title. (Vol 22) 
1935 All 244 (246) : 57 All 474 (D B) © (Vol 25) 1938 
Bom 228 (231): I L R (1938) Bom 155 (D B)& (Vol 16) 
1929 Oudh 185 (187) : 4 Luck 022 (D B)'^(Vol 2) 1915 
Mad 972 (974) (D B) ^ (Vol 18) 1931 Nag 51 (52) : 27 
Nag L R 199 (Vol 7) 1920 All 34 (35); 42 All 596 
(D B)>^(Vol 17) 1930 Mad 688 (690): 53 Mad 750 (D B). 

[But see (Vol 20) 1933 Mad 795 (797) (D B).] 

[5] It is a cardinal rule of interpretation of statutes 
that the various provisions in an Act must be har- 
moniously construed and not to make one provision 
derogate from another. (Vol 22) 1935 All 244 (246) : 57 
All 474 (D B) 

9. Clause (b). — [1] A party in whom there is no 
right to the property cannot have the right of re-entry 
on it. (1832) 149 E R 101 (102) : 2 0 & J 232, Doe d 
Barney v, Adams^[l%Q0) 69 L J Q B 856 (859): (1900) 
2 Q B 535, Mathews v. TJsher ^ (1811) 128 E B 235 
(235): 4 Taunt 23, Doe d Barber v. Lawrence, 

[2] Condition on breach of which the lessor is entitled 
to re-enter and which had been broken prior to the 
transfer, but in respect of which the notice required by 
S. Ill, clause (g) had not been given to the lessee, can 
be enforced by the transferee by virtue of S. 109 of the 
Act after giving the necessary notice. (Vol 5) 1918 Bom 
79 (80); 43 Bom 28 (D B). 

10. Clause (c).~[l] Easement is a right attached 
10 the dominant heritage and runs with it. (’ll) 7 Nag 
L R 1 (1). 

[2] From its very nature, easement can be transferred 
only along with the dominant heritage and not apart 
from it. (Vol 4) 1917 Low Bur 110 (112): 9 Low Bur 
Rul 24»J<(’12) 15 Ind Cas 278 (279) (D B) (Mad), 

[3] This clause does not more than express the rule 
that there cannot be an easement in gross. (Vol 4) 1917 
Oal 681 (685) (D B). 

[4] Clause contemplates transfer of easement which 
has already been created — There can be no bar to 
creation of easement itself. (Vol 16) 1929 Mad 79 (79) 
r09) 31 All 612 (620) (D B). 

11. Clause (d)— Interest restricted in its enjoy- 
ment. — [1] This clause recognises that an interest in 
property may be created VY^hich is restricted in its enjoy- 
ment to the owner of the right personally. (Vol 10) 1923 
Bom 276 (277) : 47 -Bom 597 (D B). 

[2] Statutory non-transferability enacted in this clause 
is thus based on the impossibility of transfer inherent 
in the natute of the right sought to be transferred. 
iVol 25) 1938 Gal 405 (408). 

[3] Question whether an interest in property is 
restricted in its enjoyment will depend upon the inten- 
tion of the parties creating such interest as gathered 
from the language of the instrument creating it and the 
surrounding circumstances. (Vol 11) 1924 Mad 22 (26) ; 
46 Mad 659 (F B) ^ (Vo! 17) 1930 All 593 (594) ; 52 
All 705 (D B) ^ (Vol 16) 1929 All 281 (285) ; 51 All 
612 (D B). 

[4] Right of residence cannot be alienated under this 
clause. (1900) 1900 Pun Re No. 8, p. 26 (29) & (’93) 
1893 All W N 199 (199) (D B) ^ (’08) 31 Mad 500 
(501) (D B) ^ (Vol 22) 1935 Mad 848 (S48). 


[5] Interest possessed by a groyo-holder is not inai.en- 
able. (Vol 17) 1930 All 377 (378). 

[6] Eight to hharck~i‘ panda n, even if the paymsn 
is a charge on property is inalienable. (Vol 16) 1929 Ai. 
281 (286) : 51 All 612 (D B). 

[7] Right to parwarzsh granted for the life-time o. 
the grantee is inalienable. (Vol 14) 1927 Oudh 43c 
(438). 

[8] Right to ssereise the ealiing of a broker is assign- 
able. (Vol 1) 1914 Cal 202 (203) (D B). 

[9] Right of a wargdar to receive moggv, allowancL 
£rom walawargdars is not a right restricted personally 
to the wargdar, (”li) (1911) 1 Mad W N 233 (234; 
(D B). 

[10] “Jajmani bahis*’ (books containing names o.’ 
piigrinis) are not property, t.be alienation of which U 
prohibited by this clause. (’07) 4 Ail L Jour 712 (712 ’) 
(D B). 

12. Grant o£ property for maintenance. — [r_ 
Mere fact that ihe grant is for maintenance does no: 
necessarily show that the enjoyment of the properties i-- 
restricted to the grantee personally. (Vol 2) 1915 Mad 
296 (298) : 38 Mad 867 (D B). 

[2] A, a Hindu governed by Mitakshara law, and his 
three sons B, 0 and D entered into partition by which 
each got one-fourth share in certain properties — They 
covenanted that after death of bis share should 
remain in possession and occupation of bis wife during 
her life-time with life interest, that during her lifetime 
she would have right to appropriate rents and profits of 
property without any power of making any mortgage o^ 
other transfers of property— Only right restricted in it:r 
enjoyment to widow personally held intended to be 
created by document. (Vol 26) 1939 P 0 157 (159) : 

1 L B (1939) Kar (P C) 274 (P 0). 

[3] Property transferred to Hindu widow for main- 
tenance — Transfer by such widow of property is not 
prohibited by clause (d). (Vol 3) 1916 Cal 644 (645) 
(D B) (Vol 25) 1938 Cal 405 (408) (Vol 19) 1932 
All 662 (663) : 54 All 366 (D B). 

[4] Whenever an interest in property is assigned to 
a parson by way of maintenance, such interest is inalien- 
able. (’93) 15 All 371 (372). 

13. Right of pre-emption. — [1] Right of pre- 
emption cannot be transferred, (’ll) 36 Bom 139 (143^ 
CD B) ^ (’94) 1894 Pun Be No. 139, p. 522 (530) 
{D B) (’01) 1901 Pun Be No. 95, p, 320 (323, 324). 

[2] Decree obtained for pre-emption — Such decree 
cannot be transferred. (Vol 9) 1922 Lah 300 (301) : 

2 Lah 282 (D B) -F (’84) 7 All 107 (109) (D B). 

[3] Where the pre-emptor transfers bis property and 
along with it a right of pre-emption, such right passes 
as an incident of the property and can be enforced by 
the transferee. (Vol 9) 1922 Oudh 289 (29G) : 25 Oudh 
Cas 319 (D B). 

14. Clause (dd). — [1] ‘‘Right to future mainten- 
ance” means the right of a person to receive from 
another boarding, lodging, clothing and other necessaries- 
of life. (Vol 31) 1944 All 91 (93) : I L R (1944) All 
216 (D B) fJ* (Vol 22) 1935 Mad 815 (815). 

[2] Words “in whatsoever manner arising” appear to 
include cases where a right to future maintenance may 
arise under an agreement of parties independent of any 
pre-existing right to such maintenance arising under 
the personal law of the parties. (Vol 31) 1944 All 91 
(94) : I L R (1944) Ail 216 (D B). (Trustees under wiU 
directed to pay certain monthly allowance to certain 
person — Clause does not apply.) 

[See however (Vol 26) 1939 Pat 506 (509).] 

[3] Word “maintenance” imports only a personal 

right to be maintained and a personal enjoyment of the 
right. (’99) 9 Mad L Jour 113 (116) (FB) ^ (Vol 23) 
1936 Oudh 76 (79) (DB) 5* (Vol 34) 1947 Pat 404 > 
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406) : 25 Pat 705 (DB). (Heritable khorposE grant in 
lien of maintenance — Clause does not apply ) © (Vol 
22) 1965 N«g 183 (1S5| ; 31 Nag L E 239. (Right to 
allowance vesting on ownership of property is not an- 
alienable,) ^ (Vol 24) 1937 Oodh 420 (42lh 18 Luck S5 
(DB). 

[4] Whether right to fotor© maintenance arises 
under the personal law of the parties, or is created for 
the first time by agreement of parties or by a decree of 
Coart is immaterial onder this danse, (Vol 29) 1942 
Cal 241 (248) (DB) ^ (Vol 29) 1942 Oudh 410 (411) s 
18 Luck 147 (DB). 

[5J Heritable right to an allowance is not a right to 
Mure maintenance, (’10) 7 Ind Gas 80 (85) (DB) (Cal)«$« 
(Vol 7) 1920 Gal 746 (751) (DB). 

[6] Babuana grant of an allowance lor the mainte- 
nance of the grantee heritable by the grantee’s heirs is 
not inalienable. (’09) 86 Cal 943 (952) ; 36 Ind App 176 
(PC). 

[7] A transfering property to B — B making allow- 
ance of annuity to A — Allowance is not right to future 
maintenance. (Vol 29) 1942 Oudh 410 (411) : 18 Luck 
147 (DB) (’99) 9 Mad L Jour 113 (115) (FBli5«(Vol 6) 
1919 Cal 822 (823) (DB) ^ (Vol 6) 1919 Nag 62 (68) 
^ (’84) 10 Cal 621 (622) (DB) ^ (’01) 28 All 164 (165) 
(DB). 

[8] Settlor reserving allowance to himpdf for main- 
tenance from trust property — Such allowance does not 
come under cl. (d) (Vol 25) 1938 P C 123 (126) ; 32 
Sind L R 448 : 1 L B (1938) Mad 646 (PC), 

[9] Right to arrears of maintenance is not within this 
clause. (*87) 11 Bom 628 (532) (DB). 

[10] Mahomedan widow giving up her share in her 
husband’s property in consideration of monthly allow- 
ance — Bequest by widow of allowance due to her at her 
death — Widow can bequeath right to money already 
-accrued to her. (Vol 31) 1944 All 212 (213) ? I L E 
(1944) All 299 (DB). 

15. Clause (dd) is not retfospective. [1] 
Clause (dd) is not retrospective in operation. (Vol 23) 
1936 Pat 527 (629) ^ (Vol 34) 1947 Pat 404 (407) ; 
26 Pat 705 (DB) 

[2] Transfer made in 1896 of certain rights to allow- 
ances created in 1895 — Validity of transfer must be 
judged by reference to cl, (d) and not to ol. (dd). (Vol 
25} 1988 P 0 123 (126): 32 Sind h B 448; I L R (1988) 
Mad 646 (PC). 

16. Transfer of restricted right opposed to pub- 
lic policy. — [1] Clauses (d) and (dd) have been intro- 
dueed on grounds of public policy. (Vol 13) 1926 Rang 
186 (187). (Mortgage of restricted right made — Money 
decree cannot be given to mortgagee.) i$« (Vol 4) 1917 
Mad 79 (SO) ; 40 Mad 302 (DB). 

[But see (Vol 14) 1927 Bang 157 (158) (DB) 
(Vol 26) 1988 Gal 405 (408),] 

17. Clause (e)— Mere right to sue. — [1] Prohi- 
bition under this clause is based on grounds of publio 
policy. (’08) 35 Cal 420 (426, 427) : 85 Ind App 48 
(PC). 

[2] Prohibition under this clause is based on the 
ground that a mere right to sue is not “property, but 
merely a title to get future property, (7i) 14 Moo Ind 
App 40 (49) (PC). 

[3] Words ‘’to sue” merely mean to make a legal 
daim or take legal proceeding in a Court of law and 
not necessarily the institution of a suit by the presenta- 
tion of a plaint as provided by Civil P, 0. (’05) 7 Bom 
L B 138 (141). 

[4] “Mere right to sue” means a right to sue ‘*un- 
oonneoted with the ownership of any property”. (Vol 10) 
1923 Bom 403 (403) : 47 Bom 719 (DB) ^ (Vol 22) 1935 
Nag 2 (4) ; 31 Nag L B 142 © (Vol 21) 1934 Oudh 240 


(244) ; 10 Luck 26 (DB) © (Vol 1) 1914 Lab 510 (511) S 
1914 Pun Re No. 106 (DB) © (Vol 3) 1916 Mad 695 
(596) ; 38 Mad 138 (DB) © (Vol 20) 1933 All 642 (647) 
56 All 814 (DB) © (Vol 28) 1941 Mad 389 (390) (DB) © 
(’09) 86 Cal 345 (362) (FB) © (Vol 34) 1947 Gai 200 
(204) : I L R (1944) 2 Gal 542 (DB) © (Vol 14) 1927 
All 621 (623) : 50 All 82 (DB) © (Vol 24) 1937 Lah 984 
(935) (DB) © (Vol 17) 1930 Oudh 88 (b9) : 5 Luck 547 
(DB) © (Vol 26) 1939 Nag 97 (98) : I L B (1940) Nag 
37 (DB). 

[5] Property transferred— Right to sue for possession 
or other reliefs also transferred — Such transfer cannot 
be said to be transfer of mere right to sue (’42) 1942 
Nag L Jour 30 {32, 38) © (’75) 23 Sath W R 165 (163) 
(DB) © (Vol 26) 1939 Oudh 196 (202) (DB) © (Vo! 80) 
1943 Nag 332 (332) ; I L R (1948) Nag 762 © (Vol 29) 

1942 Mad 209 (210)©(Vol 13) 1926 Mad 417 (419) (DB)* 
[But see (Vol 22) 1935 All 342 (343) © (’76) 25 

Suth W R 48 (48) (DB) © (Vol 4) 1917 Nag 61 (62).] 

[6] Transfer of a right to a sum ol money actually 
due is a transfer of a right to property and not to a 
mere right to sue. (Vol 19) 1932 P C 32 (33, 34) ? 69 
Ind App 41 s 11 Pat 266 (FG|. 

[7] Property transferred and along with it right to 
sue on covenants attached to such property — It cannot 
be said that “mere right to sue” has been transferred. 
(Vol 16) 1929 Pat 245 (247) : 8 Pat 776 (DB). 

[8] Propsity transferred and along with it right for 
recovery of profits accrued due on such property — It 
cannot be said that “mere right to sue” has been trans- 
ferred. (’42) 1942 Nag L Jour 30 (31) © (Vol 20) 1933 
Mad 710 (710). 

[9] Certain mokhasa inam lands sold along with “all 
kinds of rights relating to the mokhasa” — Transfer^ 
sued for damages agent or tarnsferor for negligence in 
in management — Right to damages held merely right 
to sue. (Vol 3) 1916 Mad 595 (596) : 38 Mad 138 (DB). 

[10] Owner of property conveying it to vendee — 
Vendee in consideration of transfer undertaking to 
conduct litigation in respect of that property at his 
expense and to pay fifty per cent, of value of_ property 
to vendor after successful termination of litigation — 
Vendor held transferred property itself and not mere 
right to institute suit, (Vol 34) 1947 All 110 (113, 
114) (DB). 

18, Rights under a contract,— [1] Beneficial right 
or interest of a party under a contract and the right to 
sue to recover the benefits created thereby are assignable 
provided that (a) the benefit is not coupled with any 
liability or obligation that the assignor is bound to 
discharge and (b) the contract has not been induced by 
personal qualifications or consideration? as regards the 
parties to it. (’07) 9 Bom L R 114 (ll^i) © (Vol 30) 

1943 Nag 266 (268) : I L R (1943) Nag 643 © (’94) 17 
Mad 168 (174) (DB) © { 03) 5 Bom L R 373 (376) © 
(’06) 29 Mad 307 (309) (DB) © (Vol 5) 1918 Nag 160 
(161) © (’90) 17 Cal 115 (121) (DB) © (Vol 25) 1938 
Cal 377 (381) : 62 Cal 510 (DB). 

[2] Benefit of a contract in respect of moveable 
property not in possession of the claimant is an action- 
able claim transferable under S. 130. (Vol 23) 1986 
Cal 260 (261) (DB). 

[31 Contracts capable of specific performance are 
assignable. (Vol 4) 1917 Mad 858 (861) (DB). 

[4] Bight to specific performance of the contract 
where such can he claimed has been held not be a mere 
right to sue but one capable of assignment (Vol 16) 
1929 Mad 251 (252) (DB) © (Vol 4) 1917 Mad 358 
(361) (DB). 

[5] Breach of agreement io lend money — Right of 
promisee is ,only to claim damages and this right 
cannot be transferred. (Vol 12) 1925 Mad 62 (62) ; 47 
Mad 698, 
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[8] MoEfcgagoi- under osufructuaify mortgage placing 
uor^age© in possession — Mortgage© failing to dis* 
sharge consideration ■ — Borrower can compel lender to 
^gserlorm his part of conkact and claim of borrower can 
h© assigned. (Vol 23) 1936 Lah 196 198 (DB). 

19. Right to mesne profits — [1] Right to mesne 
profits independent of any interest in the property in 
respect of which tb© profits are claimed, cannot be 
transferred. (’98) 2 Gal W N 43 (44) (DB)«J<(Vol 3) 1916 
Mad 974 (976) ^ (¥ol 3) 1916 Mad 473 (473) ; 38 Mad 
ms (DB) ^ (’83) 9 Cal 695 (697) (DB). 

[2} Right to masne profits transferred along with 
She property itself, is not a mere right to sue. (¥ol 19) 
k932 Bom 478 (480) i 56 Bom 403 ^ (Vol 16) 1929 Cal 
?19 (721) (DB) (Vol 16) 1929 All 63 (63) ^ (Voi 8) 
1921 Mad 56 (57) : 44 Mad 539 (DB). ((Voi 3) 1916 
Mad 473 : 38 Mad 308 and (Vol 7) 1920 Pat 588, Dis- 
smt ) *^(¥01 3) 1916 Mad 517 (519). 

[But see (Vol 11) 1924 Pat 551 (553) : 3 Pat 575 
|DB) ^ (Vol 14) 1927 Mai 817 (818) (Vol 13) 1926 
Cal 428 (430) (DB) (Vol 17) 1930 All 593 (595) s 
^2 All 706 (DB)'^(Voi 4) 1917 Mad 735 (736) (DB) ] 

20. Rights under the decree. — [1] Right under 
i decree can bs transferred even though the claim made 
n the suit was one which could not have been transfer- 
red on the ground of its being a mere light to sue. 
'Vol 22) 1935 Gal 751 (752) (DB) ^ (Vol 3) 1918 Pat 10 
111) (DB) ^ (Vol 1) 19 U Gal 60 (63) (DB) ^ (Vol 8) 
1921 Mad 56 (57) s 44 Mad 539 (DB), (Even though 
actual amount is left to be ascertained in future pro- 
ceedings in same suit ) 

21. Right to impeach prior transactions. — 
.1] Hindu widow entitled to woman’s estate under 
Hindu law sold propertis to X — After death of widow 
reversioners sold property to Y who sued along with 
reversioners to recover possession from X — Suit held 
would lie. (’08) 35 Oal 420 (426, 427) ; 35 Ind App 
18 (PC) 

[2] Transfer made of property the subject-matter of 
itigation — It cannot be said that mere right to sue is 
transferred. (Vol 20) 1933 Cal 454 (456) (DEj'SCYoi 11) 
1924 Oudh 62 (64). 

[But see (Vol 9) 1922 Pat 514 (535): 2 Pat 52 (DB).] 

[3] Guardian alienating property of minor — Latter 
kter attaining majority purporting to transfer property 
to X — The following views are held as to whether X 
5an sue to set aside alienation by guardian; 

(a) He cannot. (Vol 26) 1939 Cal 460 (464)^(Vol 20) 
1933 Bom 42 (45) (DB). 

(b) Ha can, provided the transfer had been made 
within three years of the transferor’s attaining 
majority. (Vol 16) 1929 Mad 313(314) (DB) 

to) Where the minor did not sue to set aside the sale 
by the guardian within the time limited by Art. 44, 
Limitation Act, he cannot thereafter transfer any 
property to a third parson. (Vol 26) 1939 Oudh 122 
(125)^(Vol 16) 1929 Mad 313(319) (DB). 

[4] Manager of a joint Hindu family consisting of 
himself and his minor brothers alienated family pro- 
perties — Minor after attaining majority transferred 
his right in property to X who sued to set aside aliena- 
tion— Transfer by quondam minor held not mere right 
to sue. (Vol 21) 1934 Bom 234 (289) (DB). 

22. Right to sue for accounts. — [1] Eight to 
money which has become due itself transferred, and 
^long with it, right to sue for accounts — Latter right 
mnaot be said to be mere right to sue. (Vol 13) 1926 
Nag 396 (398) : 22 Nag L fi 108 (DB) ^ (Vol 14) 1927 
Nag 377 (377) ^ (Vol 5) 1918 Oudh 374 (375) (DB) ^ 
Wol 7) 1920 Oudh219 (219):230udh Gas 384 (DB)'J«(Vol 
12) 1925 All 765 {766)'J«(Vol 20) 1933 Mad 710 (710). 

[ But see (Voi 11) 1924 Nag 284 (284).] 


[2] Transfer ol a right to monies Am by an agent to 
the priaiipal after taking accounts, is not a mere trans" 
fer of a right to so© for accounts. (Vol 5) 1918 Cal 445 
(445) (DB) ^ (Vol 20) 1983 Cal 461 (462) <£* (Vol 21) 
1934 Mad 461 (463) : 57 Mad 1074 (DB)^H’13) 24 Mad 
L Jour 313 (315) (DB). 

[But see (Vol 13) 1926 Nag 357 (358).] 

23. Right in partnership, — [1] Transferee ol 
paitner’s interest in partnership gets right to sue for ac- 
counts — What transfeiee gets under his transfer is not 
mere right to sue. (Vol 11) 1924 Nag 145 (146)^(Vol 12) 
1925 Sind 72 (75) ^ (Voi 16) 1929 Mad 641 (646) s 52 
Mad 563 (PB). 

24. Clause (f). — It does not matter whether the 
person holding the office receives any fee or salary for 
the perfoimancs of public doty or whether he receives 
a salary or fee from the Crown or otherwise, (1828) 13Q 
E R 995 (100i|:l Bmg (NC) 222, Henly v. The Mayo'^^ 
and Beng^sses of Lyma, 

[2] Duty must be public duty in sirlct sense of ierm 
—It is not enough that duo discharge of duties of office 
should be for public benefit in secondary and remote 
sense. (1891) 60 L J Q B 397 (399)". (1891) 1 Q B D 594, 
In re M%ram^. 

[3] Prohibition ol a transfer of the salary of a poblio 

officer is based on grounds of public policy. (Vol 29) 
1942 Mad 391 (392) ; I L R (1942) Mad 640 ^ (Vol 28) 
1941 Bom 389 '392) ; I L R (1941) Bom 415 (DB) ^ 
(1869) 28 L J (NS) Oh 868 (871) ; 7 W R (Eng.) V28, 
The CoT'poraiion of Liverpool v. Wright ^ 840) 48 

E R 1292 (1294) : 2 Beav 644, Grenfell v. The Dean 
S Canons of Windsor. 

[4] Right of a person, who has subscribed to a pro- 
vident fund can be transferred. (Voi 22) 1935 Cal 756 
(768) : 63 Cal 578 (DB). 

25. Clause (g). — [1] In order to constitute a 
grant a “pension” it must be a periodical allowance, 
and it must be a grant, not in respect of any right, 
privilege, perquisite or office but on political consi- 
derations, or on account of past services or present in- 
firmit'cs or»a8 a compassionate allowance. (’82) 4 Bom 
432 (436) (FB) m (Vol 16) 3929 All 781 (786) (DBj ® 
(’07) 30 Mad 153 (154, 155) (DB) ^ (Voi 9) 1922 Ail 22 
(23) : 44 All 854 (DB). 

[2] Same meaning of the word “pension” as Is given 
in cl. (g) of S 60, Civil P. C. and the Pensions Act 
must be given to the expression in this Act also. (Vol 
18) 1931 P G 160 (161) : 58 Ind App 215:59 Cal 1 (PC). 

[3] Grant of a sum ol money is not a pension. (^82) 

5 Mad 272 (273) (DB). 

[4] Grant of land revenue is not a pension. (’07) SO 
Mad 153 (155) (DB) •$< (Vol 17) 1930 Nag 134 (134) ^ 
(Vol 17) 1930 Lah 816 (817) (DB)'$>{’02) 1902 All W N 
161 (162) (DB)^(’78) 1878 Pun Re No. 27, p. 114 (116) 
^(Voi 16) 1929 All 781 (786) (DB). 

[See however (Vol 1) 1914 Lab 345 (347):1914 Pun 
Be No. 86 (DB) ^ (Vol 17) 1930 Lah 904 (905) (DB).] 

[5] Grant of land is not a pension as it is not a perio- 
dical allowance, (’ll) 33 All feo (582) (DB) iS (Vol 1) 
1914 All 475 (476) : 86 All 318 (DB) ® (Vol 2) 1915 
Oudh 65 (69) : 18 Oudh Cas 168 (DB). 

[6] Tora giras hag is not a pension. (1859) 8 Moo 
ind App 1 (41) (PC) •i' (’80) 4 Bom 432 (436) (FB). 

[7] Grant by the Government of annual sum ol 
money as compensation for resumption of the grantee’s 
land is not a pension. ( 04) 8 Cal W N 665 (666) (DB)® 
(Vol 13) 1926 All 521 (522) (DB)*$<( 87) 9 All 213 (218) 
^ (’77) 1877 Bom P J 261 (DB). 

[8] Mahkana allowance payable from a Government 
treasury is in the naiare of a pension. (*12) 8 All L 
Jour 1326 (1326) (DB). 

[9] Pension granted by Government by virtue of a 
treaty obligation contracted with another State is a 
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Section 6~Note 25 (contd,) 

political pension. (’91) 18 Gal 216 (223) : 17 Ind App 
181 (PC). 

[10] Pension granted by Government tor other rea- 

sons of State 13 a political pension. (’98) 21 Mad 105 
(108) (D 7 Suth W R 169 (169) (DBl-^lVol 14) 

1927 Mad 604 (607) : 50 Mad 711 (DB) (’98) 1 Oadh 
Gas 170 (171). 

[11] Jaghir maY be a political pension, (Yol 1) 1914 
Lah 345 (347) : 1914 Pun Be No. 86 (DB). 

[12] Political and other Government pensions are 
incapable of transfer so long as they are in the hands of 
Government, notwithstanding the fact that the amounts 
have become due. (’70) 5 Mad H C R 371 ('372). 

[13] Character of the fund remains unchanged so 
long as it remains unpaid in the hands of the Govern- 
ment. (’02) 26 Mad 69 (71) (DB). 

[14] Once the money is received by the pensioner it 
becomes capable of transfer. (’77) 1877 Pun Re No. 87, 
p. 233 (234). 

[15] Transfer of pension is prohibited on grounds of 
public policy — It is founded upon idea of ensuring en- 
joyment of pension by pensioners in comfort. (Yol 16) 
1929 All 781 (787) (DB) ^ (1886) 56 L J Q B 15 (20) : 
18 Q B D 127, Lucas v. Harris. 

26. Clause (h). — [1] First class of this clause 
deals with things which cannot be the subject of com- 
merce or traffic. (Yol 3) 1916 Cal 2G9 (270): 43 Cal 28 
(D B). 

27. Transfer opposed to the nature of interest 
affected thereby. — [1] If, by the transfer, the nature 
of the property is injuriously afiected, the transfer, in 
so far as it is so affected, is void, (Yol 30) 1943 Lah 
265 (267)'5«(Vol 15) 1928 All 721 (721, 726): 50 All 394 
(D B)^(’66) 6 Suth W R 129 (129) (D B). 

[2J Right to receive sum of money independent of 
office— There is no bar to its being alienated. (Yol 30) 
1948 Lah 265 (267)*i'(Voli29) 1942 Lah 284 (286): I L R 
(1943) Lah 780 (D B) (Yol 19) 1932 Bom 257 (259) 
(D B)'2‘(Yol 23) 1936 All 131 (133): 58 All 457 (D B), 

28. Transfer of service tenures. — [1] Transfer 
of the land granted under cl. (h) (1) is prohibited. 
(’85) 8 Mad 249 (259) (F Bji^-lYol 11) 1924 PCS (13) : 
3 Pat 183 ; 61 Ind App 37 (P C)'J'(Yol 15) 1928 P C 177 
(178): 55 Ind App 249; 7 Pat 744 (P C). 

[2] Transfer of the property burdened with service 
is prohibited by this clause. (Yol 9) 1922 Mad 197 (198): 
45 Mad 620 (F B)8:'<{Yol 28) 1941 Mad 217 (224) (D B). 

[3] Transfer by way of lease of land granted for 
public service — Transfer is not opposed to nature of 
interest affected by transfer. (Yol 9) 1922 Mad 197 (199): 
45 Mad 620 {F B)‘5‘(’7l) 15 Suth W R 38 (40) (S B). 

[4] Alienation of land granted for service if made, 
will be good for the lifetime of the incumbent of the 
office. (’05) 15 Mad L Jour 10 (11) (D B) ^ (Yol 2) 1915 
Mad 554 (555) (D B)*3E<(’09) 6 Nag L R 15 (16) ^ (’82) 6 
Bom 596 (597) (D B). 

[5] Alienation of land granted for service will be valid 
by custom. (’88) 15 Gal 471 (482) : 15 Ind App 18 
(P C). 

[6] Lands granted for performance of services of 
public nature— Services come to end — There is no bar 
to iand being alienated. (Yol 1) 1814 Bom 181 (183) : 
38 Bom 272 (D B). 

[7] Lands attached to office — Office put end to — 
There is no bar to alienability of land. (Yol 12) 1925 
Pat 210 (212): 3 Pat 915 ^ (Yol 12) 1925 Pat 346 (351, 
352): 4 Pat 272 (D B). 

[8] Service inam for palanquin- bearer service — 
Alienation not against public policy. (1911) 2 Mad W N 
588 (588) (D B). 

29. Transfer for unlawful object or considera- 
tion —General. — [1] Unlawful object carried out — 


Transferor cannot get back property. (1873) 21 W ll 
(Eng) 878 (879) : 16 E Q 275. Ay&rst v. Jenkins # 
(Yol 27) 1940 Pat 573 (576): 19 Pat 424 (D B)''F{Vol 8] 
1921 Mad 328 (327): 44 Mad 329 (D (Yol 25) 1938 
Lah 732 (734) ^ (’98) 1898 Bom ? J 292 (D B) ^ (’05) 
28 Mad 413 (419) (D B)‘-F(Yol 16) 1929 Rang 225 (225)^I< 
(Yol 20) 1933 Bom 209 (212) (D B) (Yol 10) 1928 All 
453 (454}>5<(’95) 19 Ail 85 (38) (D B). 

[2] Unlawful object not carried out, or transferor not 
as guilty as transferee, or effect of permitting transferee 
to retain property to defeat provisions of any law — 
Court will enable transferor to get back property even 
though he may thereby take advantage of his own 
wrong. (Yol 10) 1923 Cal 154 (155) (DB)^(Yol 16) 1929 
Bom 147 (151):. 53 Bom 321 (D B). 

[3] This clause is inapplicable to oases where the 
object of the transfer is not unlawful but the transfer 
is ineffective on some other ground. (Yol 17) 1930 All 1 
(2): 52 All 338 (F B) >5* (’ll) 14 Oudh Cas 144 (146) 
(1900) 24 Bom 622 (625) (D B) ^ (’10) 5 Ind Oas 681 
(5S2) (D B) (Cal). 

30. Consideration and object. — [1] Word 
“object” means “purpose” or “‘design”, (Yol 20) 1933 
Bom 209 (212) (D B)'F(’07) 34 Cal 289 (292) (P B). 

[2] Both the consideration for and the object of ihh 
transfer miBt be lawful in order that the transfer may 
be valid. (Yol 9) 1922 Mad 181 (182) : 45 Mad 778 
(DB). 

31. Consideration partly unlawful. — [1] Con- 
sideration for transfer partly legal and partly illegal, 
and legal part cannot be separated or severed from 
illegal part— Whole transfer is void. (Yol 29) 1942 Mad 
720 (721) ^ (Yol 12) 1925 Nag 302 (304) : 22 Nag L R 
136 (D B)«$*(‘08) 32 Bom 449 (454) (D B). 

[2] Legal part can be severed from illegal part ■ — 
Transfer as to legal part will be valid, but not transfei" 
as to illegal part. (Yol 12) 1925 Nag 302 (304) ; 22 Nag 
L B 136 (D B)5<’07) 31 Bom 552 (557) (D B) 19 
Mad L Jour 485 (487) (D B) ^ (Yol 17) 1930 All 1 (3): 
52 All 338 (F B). 

[3] part of consideration void but not unlawful and 
other part good — Transfer Is not bad in any part 
(Yol 12) 1925 All 474 (476). 

32. Forbidden by law. —[1] Transfer prohibited 
by law is void. (Yol 5) 1918 Mad 12:3 (126): 41 Mad 41& 
(D B). 

[2] Sub-letting of the licence granted under the 
Excise laws is void. (’88) 10 All 677 (579) (DB) 
(Yol 16) 1929 All 210 (211) : 51 All 506 (DB)'5«(Yol 9) 
1922 Bom 78 (79) : 46 Bom 651 (DB) ® (Yol 9) 1922 
Mad 106 (106) (DB)5*(’S9) 16 Cal 436 (441) (DB)'$»{’96) 
19 Bom 626 (630) (DBle&lVoI 13) 1926 Mad 218 {ni)^ 
(’74) 21 Such W R 2S9(290)(DB)'5‘(’04) 31 Cal 798(804), 

[3] Prohibition of an alienation by order of Court is 
not a prohibition by law. (’12) 15 Oudh Cas 67(75)(DB). 

[4] Sale in contravention of an injunction order m 
not void. (’87) 9 All 497(498) (DB)>^(’89) 1889 Pun Fx 
No. 144, p. 487 (491)^^(’03) 25 All 431 (433) (DB). 

[5] Sale in contravention of an attachment order Is 
not void. (’21) 63 Ind Cas lOS (108) (DB) (Lah). 

[6] Act which is ultra vires is not necessarily prohi- 
bited by law and therefore illegal. (’01) 25 Bom 52 (73) 
lDB)>I<(Yoi 17) 1930 Mad 512 (513) : 53 Mad 771 (DB). 

33. Transfers for immoral objects.— [1] Convey- 
ance executed in consideration o£ future Illicit co-habi- 
tation is for an immoral consideration. (Yol 12) 1925 
All 437 (439) : 47 All 619 (DB). 

[2] Past eo-babitation can ba a valid consideration 
for a transfer. (’81) 3 All 787 (738) (DB)»5*(VoI 27) 1940 
All 385 (385) : I L R (1940) Ail 371 (DB) ^ (Yol 25) 
1938 Pat 502 (503) : 17 Pat 308 (DB) © (Yol 17) 1930 
Mad 956 (960) (DB). 



: S 6 N 7 E 1 : 


[THE] TBANSFER OF PBOPBBTY ACT, 1SS2 


8109 


7. Every person competent to contract and entitled to transferable property, or anihoiized 
r-arsons oompefeent; to to dispose of transferable property not his own, is competent to transfer 
transfer. property either wholly or in part, and either absolutely or conditionally 

In the Girciiiiisliiic 0 ,s, to the extent and in the manner allowed and prescribed by any law for the 
dme being in foroe. 


Section 6 — Note 33 (corJd.) 

[But see (Vol 20) 1983 Bom 209 (211) (DB)*J*{Vol 7) 
1920 Bom 142 (143) : 44 Bom 642 (r)B)^<{Yol 34) 1947 
8odi 198 (201, 202) (DB). (C4ifi; made in discharge of 
igrsemenfc having past co-habitation as its consideration 
IS void.)] 

[S] Money advanced :ii mortgage to dancing girls 
lor expenses of learning, singing and dancing — ConsP 
deration is not immoraL ('89) 13 Bom 150 (153) (DB). 

[4] Leasa of a liotisa knowingly let to a prostitute 
who carries on her tuslnass there is a void transfer. 
(’08) 32 Bom 58i (580) (*09) 31 Ail 58 (59) (DB) ^ 

IVol 8) 1921 Cal 486 (437' (DB) ^ (W7) 1877 Pun Be 
iVo, 22, p. 52 (52) (SB). 

34. Transfers opposed to public policy. — [1] 
Oourt cannot invent a new head of public policy beyond 
what has been well recognised by judicial precedents. 
(1937) 106 Ij J K B 641 (651), Tendon v. Mildway 
(Vol 10) 1923 Ca! 154 ( 166 ) (DB)>5<(Yol 4) 1917 Ail 462 
(464) ) : 39 All 51 (FB), 

[2] Agreements which tend to prevent the course of 
justice are against public policy, (Yol 27) 1940 Rang 73 
(75)'$>{Vol 28) 1941 P G 95 (98, 93) : 68 Ind App 144 : 
ILR (1941) Ear (PC) 141 : I L E (1942) 1 Cal 1 (PO-e 
{Vol 17) 1930 P 0 100 (102) ; 57 Cal 1302 : 57 Ind App 
117 (PC), 

[3] Agreements which affect the freedom of marriage 
or security of marriage are against public policy. (’73) 
11 Beng h E 129 (134) (DB) ® (1900) 1900 Pun Be 
No. 15, p. 63 (56). 

[4] Marriage brocage contract is not necessarily 
opposed to public policy. (’94) 17 Mad 9 (11) (DB) ^ 
(’90) 13 Mad 83 (85) (DB) * (’05) 1 Cal L Jour 261 
(267) (Vol 13) 1926 Pat 682 (587, 600) : 5 Pat 646 
(DB)>^(’S8) 10 Cal 1054 (1056) (DB). 

[But see (’12) 10 All L Jour 159 (161)5<(’09) 32 Mad 
185 (188) {FB)s5«(’98) 22 Bom 658 (666) (DB) © (’86) 10 
Bom 152 (154) (DB)^(’87) 1887 Pun Be No. 46, p. 97 
(98) (PB) ^ (’89) 1889 Pun Re No. 128, p. 446 (448) 
(FB]‘2<(’11) 15 Gal W N 447 (452).] 

[5] Public servant prcbihited by statute or by rules 
having force of statute from tahing transfer of property 
—Taking of such transfer in contravention of such 
rules would be void. (Yol 20) 1933 Eom 262 (265) 
(DB)<®(’12) 8 Nag D E 82 (83). 

[6] Prohibition only by departmental rules not having 
force of statute— Taking of transfer by public servant 
in contravention ol rules will not be void as being 
against public policy, (Vol 4) 1917 All 462 (463) : 39 
All 51 (FB) © (Yol 4) 1917 All 447 (447) ; 39 All 58 
(FB)©(Yol 10) 1923 Gal 154 (156) {DB)©(Yol 18) 1931 
Bom 269 (271) (DB) © (’97) 7 Mad L Jour 268 (269) 
(DB). 

[But see (Yol Id) 1927 Lab 18(19):7 Lab 463(DB).] 

35, Person legally disqualified to be a trans- 
feree,™- [1] Trustee cannot buy trust property nor can 
an official appointed to conduct a sale for creditors be 
himself the purchaser. (Vol 10) 1923 P 0 114 (117): 50 
Ind App 162 : 4 Lah 284 (PC). 

[2] Person who has to obtain official approval for a 
transfer in his favour under Departmental Government 
Buies, is not a person disqualified to be transferee. 
(Vol 15) 1928 Bang 136 (137) : 6 Bang 423 (DB). 


[3] Buddhist monk is not a disqualified persoc 
(Vol 16) 1929 Bang 354 (360) : 7 Bang 677 (FB). 

36. Clause (i). — '[1] Clause applies only where the 
restriction against transfer of the right: of occupancy 
is imposed by law. (’12) 15 Oodb Cas 67 (75) (D B) © 
(’74) 22 Sutb W B 22 (26) (F B). 

[2] Clause does not apply where the restriction 
against transfer of the right of occupancy is imposed by 
agreement of parties or by a decree of Court. (’12) 15 
Oudh Cas 67 (75) (D B) © (’79) 2 All 411 (413, 414* 
(F B)©{’03) 26 Mad 156 (157). 

37. Muhammadan Law. — [1] No transfer can he 
made by Muhammadans of an expectancy. (Vol 5) 191b 
Mad 119 (119): 41 Mad 365 (F B)© (’87) 1887 All W N 
S4 (88) (D B)© (’09) 2 Ind Cas 865 (872) (All) ©(’06) & 
Bom L B 252 (257) © (’07) 31 Bom 165 (171) (D B) © 
(Yol 19) 1932 Sind 67 (70) © (Yol 8) 1921 Sind 177 
(187) : 16 Sind L B 25 (D B). 

[2] No transfers can be made by Muhammadans of 
emoluments attached to an office. (Yol 25) 1938 P G 
71 (72) : 82 Sind L R 383. 

[3] Eight of a Muhammadan widow to possession of 
her husband’s property in lieu of dower has been held 
to be a personal right restricted in its enjoyment to the 
widow and to be not transferable. (*07) 29 All 640 (646) 
(D B)© (’70) 14 Sutb W E 239 (241) (D B) © (*98) 20 
All 262 (263) (DB) © (Yol 1) 1914 Oudh 369 (372) : 17 
Oudh Cas 157 © (Yol 29) 1942 Pat 210 (212) : 20 Pat 
798 (D B). 

[4] Widow’s right to the security is heritable pro- 
perty and this could be transferred. (Yol 10) 1923 Pat 
33 (34) : 2 Pat 84 (D B) © (Yol 14) 1927 Pat 20 (21) 
(D B) © (Vol 16) 1929 All 326 (327) © (Yol 8) 1921 
All 262 (264) : 43 All 127 (DB). 

SECTION 7 — SYNOPSIS. ' 

1. “Competent to contract.” 

2. “Entitled to transferable property.” 

3. “Authorised to dispose of not his own.” 

4. “Prescribed by any law in force.” 

5. Transfer in favour of person not competent to 
contract. 

1. “Competent to contract” [1] Person who has 

not attained the age of majority according to the law 
applicable to him is not competent to contract. (Yol 15) 
192S P G 152 {154, 156) (P G) © (Yol 24) 1937 AH 610 
(613, 618) : I L R (1937) All 860 (P B) ^ (’08) 30 Cal 
539 (548) : 30 Ind App 114 (P C). 

[2] European British subjects not governed by pro- 
visions of Indian Majority Act — Age of majority would 
be 21 years in accordance with English law. (’85) 7 
All 490 (500) (F B). 

[3] Person of unsound mind cannot transfer pro- 
perty. (Yol 9) 1922 All 449 (453) : 44 All 748 (D B) © 
(Yol 20) 1933 Mad 624 (625) ; 56 Mad 904. 

[4] Person whose estate has been taken by any 
Court of Wards is not a person competent to transfer 
property, (’84) 1884 Pun Ra. No, 18, p. 52 (56) © (Yol 
12) 1925 Oudh 645 (546) (D B) © (’04) 17 0 P L E 13 
(15, 16). 

[5] Competency referred.to is the personal qualifica- 
tion of the contracting party, (Vol 4) 1917 Nag 215 
(222) : 13 Nag h E 130 (P B), 
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8. Unless a different intenl-ion is expressed or necessarily implied, a transfer of properfcj 
OpemtioB of ksDsfer^ passes forlsliwith to the transferee all the interest which the transferor ic 
then capable of passing In the property, and in the legal incidents thereof. 

Such incidents incinde, where the property is land, the easements annexed ihereio, the raot" 
and profits thereof accruing after the transfer, and ail things attached to th© earth; 

and, where the property Is machinery attached to the earth, the moveable parts thereof; 
and, where the property is a house, th© easements annexed thereto tha rent thereof accruing 
after the transler, and the locks, keys, bars, doors, windows, and all other things provided foi 
permanent use therewith; 

and, where th© property is a debt or other actionable claim, the securities therefor (except 
where they are also for other debts or claims not transferred to the transferea), but not arrears* 
of interest accrued before the transfer; 


and, where the property is money or other 
thereof accruing after tha transfer takes effect. 

Section 7 — Note I (contd,) 

[6] Personal capacity or incapacity of an Indbidual 
lo contract depenfis upon the law of tbs niacp wiif-re 
the eontraciinpj party is domiciledo |’93| 19 Bom 697 
(699 700) (D Bi. 

[7] Person legally competent to contract — Fact that 
transfer is inequiteble, that he is old man and not 
justified to efieot transfer do n<’t constitute incapacity 
to contract. (’03) 25 All 358 (365) (D B). 

[8] Protection given to a pardanasbin lady by law 
cannot be transmuted into a legal diaahihty. (’13) 36 
All 81 (90, 91) : 41 Ind App 23 : 16 Oodh Cas 378 
(P C) •J'CVol 15) 1928 P G 303 t305) (P C), 

2. “Entitled to transferable property,**— [1] per- 
son not entitled to any transierable property, cannot 
transfer such property to another. (Vol 28j 1941 Pat 
219 (221) (D B). 

3. “Authorised to dispose of , , . . not his own.’* 

[1] A man cannot deal with property which is not 
his own, unless he shows some right to do so either as 
agent, or guardian or the owner, or trustee or the like, 
(Yol 10) 1923 All 563 (564) ^ (Vol 10) 1923 All 581 
(582) ; 45 All 497 (D B). 

[2] PereoDs authorised to deal with property not 
their own may be persona bolding power of attorney, 
an official receiver or official assignee of an insolvent’s 
estate, an executor or adrainfstrator of a deceased per- 
son and a Court of Wards. (Yol 6) 1918 Mad 889 (890); 
40 Mad 871 (D B). 

[3] Grant, which purports to be made under the 
Daikhast Kules by an officer empowered by them to 
make it. is valid. (’03) 26 Mad 268 (278, 279) (D B), 

4. Prescribed by any law in force.** — 

[1] “Any law” includes both the statute law as well 
as the personal law, such as the Hindu law, Muham- 
madan law, etc. 

[2] A de jure guardian of a Muhammadan minor 
can dispose of the minor’s property for necessity, but 
not a de facto guardian (Vol 5) 1918 P C 11 (17, 18) ; 
45 Cal 878 ; 45 Ind App 73 (P G) 

[3] One partner cannot create a mortgage upon part- 
nership property without the consent of the other 
partners (’82) 4 All 437 {459)'5^(’08) 31 Mad 206 (209) 
|DB) (Except where he has under arrangement with 
others sole management of business.) 

[4] A judgment-debtor whose property is in the 
possession of the Collector for the purposes of execution 
under Sch. III. Civil P. 0 , is incompetent to mortgage, 
charge, lease or otherwise alienate such property with- 
out the permission of the Gollecior. (Vol 5) 1918 P G 
168 (169) ; 14 Nag L R 181 : 45 Ind App 2l9 : 46 Cal 
183 (P 0). (11912) 36 Bom 510, Overruled.) *5. (Yoi 4} 
1917 Nag 215 (218, 219) ; 13 Nag h R 130 (FBJ. 


property yielding income, tb© interest or income 


[5] AJienation of minor’s property by Christian 
mother is not void but voidable at the instance of 
minor. (Yol 21) 3934 Mad 605 (607) ; 57 Mad 106‘; 
(DB). 

[6J Alitjuation by disqualiiled proprietor, under Gbot& 
Nagpur Encomb-red Estates Act, VI [6] of i876,S 124A 
is void ah imho. (Vol 16) 1929 Pat 137 (119) ; 8 Pai 
549 (DB). 

5, Transfer In favour of peison not competes 
to contract. — [1] There is nothing In this section Ic 
prevent a person not competent to cookact from being 
the transferee of property. (Vol 9) 1922 Nag 239 (241)^1 
(Vol 2) 1915 All 478 (479) ; 38 All 62 (DB) ^ (Vol 2) 
1915 Oudh 155 (156 157) : 18 Oudh Cas 116 (DB) ^ 
(Vol 4) 1917 Mad 630 (634. 635, 638) : 40 Mad 30g 
(F B). ((*10) 33 Mad 312, Ove^TuUd:^^[Vo\ 6) 1918 Ca( 
1027 (1028) (DB) % (Vol 23) 1936 Pat 153 (156, 167) 
(DB) ^ (Vol 6) 1919 Pat 561 (563) (DB) ^ (Vol 3) 1916 
All 366 (368 869} s 38 All 154 (DBl'^-lVol 4) 1917 Lab 
109 (109, 110) ^ (Vol 11) 1924 Lab 611 (613) : 5 Lab 
317 (DB)«i&(Vol 3) 1916 Low Bur 91 (92, 93) * (’13) 18 
Ind Cas 451 (451) (DB) (Gal). 

[2] Transfer involving obligations to be carried ou^ 
by minor— Transfer in favour of minor will be invalid 
(Vol 5) 1918 Pat 626 (627) : 3 Pat L Jour 518 (DB). 

[3] Transfer in favour of a lunatic ia valid. (Vol 12 
1925 Oudh 37 (39) : 27 Oudh Cas 214. 

SECTION 8 — SYNOPSIS 

1. Scope. 

2. Sales in Inviturn. 

3. “Unless a different ifitention Is expressed os 

necessarily implied.” 

4. Maintenance grants. 

5. Hindu law-, 

6. Grant for an indefinite period* 

7. “Transfer of properly.” 

8. “Which the transferor is then capable 

passing.” 

9. “In the property.” 

10. Transfer of legal incident only— Effect ©i 

11. “Easements annexed thereto.*® 

12. Rents and profits of property. 

13. “All things attached to the earth,** 

14. House when passes fixtures. 

15. Transfer of debt— Securities when pass* 

16. Interest. 

17. Other legal incidents, 

1. Scope— [1] Object of ihe section is to clarify 
what are the legal incidents of each pariicular class of 
property which pass along with the property when it is 
transferred, and not to lay down any rule as to what 
words are necessary to effect a transfer of any parti" 
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Section 8 — Note 1 (co%id,) 

eolar kind of property. (¥ol 27) 1940 Pat 516 (586) I 

19 Pat 433 (DB), 

[2] Section does not lay down any canon of con- 
stroetion but is a rule relating to the legal eSeat of a 
grant. (Vol 6l 1919 Mad 338 (388, 339) (DB). 

[8] Object of the section is “to stabilise title and to 
remove^ from the region of pore specolation, what 
passed in tbe mind of the transferor or the transferee 
at the date of the transfer.’’ (Vol 16) 1929 All 465 (474) 
(P’S)# 

2. Sales in invitum, — [1] Section does not, in 
terms, apply to transfers m inmtum, (Yol 3) 19 16 Mad 
823 (325) : 39 Mad 283 (DB) (Yol 26} 1939 All 415 
(417) : I L B (1939) All 607 (PB) 

[2] Principles underlying tbe seelion are of general 
applicability and vjill apply even to sales tnmiuTn,, 
(Yu! 18) 1931 All 62 (64) s 52 All 985 (DB). 

[3] Sales in execution of money decrees — Question 
as to ©stent of property and interest of judgmsnt- 
debtor therein sold depends upon what Court intended 
to sell and purchaser understood he bought (’04) 27 
Mad 131 (141, 142) ; 31 Ind App 1 (P C)€’«i’90) 17 Cai 
§84 (§89) : 17 Ind App 10 (P C) 

[4] Sale will pass to tbe purchaser all the legal in- 
cidents of the property sold (Vol 6) 1919 Oodh 432 
(432) : 21 Oudh Cas 263^(Yo3 10) 1923 Pat 355 (356)«5& 
(Yol 21) 1934 Cal 610 (614) ; 61 Gai 991 (DB)»J«(Yol 27) 
1940 All 427 (428) : I L E (1940) All 599 (DB) ^ (’74) 
22 Suth W R 522 (522) (DB). 

[See however (Yol 26) 1939 All 415 (417) tlhU 
(1939) All 607 (P B) ] 

[5] Oo the failure of the owner to pay Government 
assessment his estate or interest in the land is forfeited 
to the Government and what Is sold is not the interest 
of the defaulting owner bnt the interest of the Grown 
subject to the payment of the Government assessment 
(Vol 14) 1927 P C 135 (137) : 54 Ind App 218 : 54 Cal 
669 (P C). (Interest of Crown will not include building 
put upon land by defaulting proprietor.)5'tVol 1) 1914 
P G 82 (83) (P 0). 

3. ‘Unless a different Intention is expressed or 
necessarily implied.” — [1] It is the intention to the 
contrary that must be expressed or necessarily implied. 
(’76) 1 Bom 91 (94) (DB). 

[2] Reservation of rights In a transfer cannot bs 
inferred or necessarily implied apart from the terms 
of tbe document itself, except where the document is 
ambiguous, in which case the Court can consider ex- 
traneous circumstances. (Yol 4)1917 Cal 663 (664) (DB), 

[3] Words “from generation to generation” in a 
transfer import the transfer of an absolute estate, (’76) 
1 Cal 391 (398) : 3 Ind App 92 (F G)«i?(’87) 14 Cal 296 
(307) ; 14 Ind App 7 (P C), 

[4] banadi grant in inam, saranjam, etc,, imports 
tbe grant ordinarily of the land revenue and not the 
grant of the land itself. (Yol 10} 1923 P 0 6 (7) : 47 
Bom 327 : 50 Ind App 49 (P C). 

[See however (Yol 30) 1943 Sind 100 (105) : I L B 
(1942) Ear 559'J'(Yoi 12) 1925 Bom 12 (14) j 49 Bom 
99 (DB).] 

[But see (Vol 23) 1936 Oudh 121 (124) : 11 Luck 
588 (DB).] 

[§] Grant of a jaghir, saranjam or ghatwally tenure 
is fnma fade a personal grant for life of ihe donee. 
(Yol 5) 1918 P C 203 (205) : 46 Ind App 88 ; 46 Cai 
683 (P C) «$• (Vol 1) 1914 Cai 4 (19) (F B). (Though it 
may be shown from circumstances to be beirtable 
estats.l-'Fi’ei) 15 Bom 222 (228) ; 18 Ind App 22 (P C). 
(Do.) 

[6] Words ^^isiemrari mokertavi'^ in a patta do 
not per sc convey an estate of inheritance though it 
may b© permanent during the lifetime of Che grantee. 


(’86) 12 Cal 117 (130) : 12 Ind App 205 (P G) ® (1900) 
27 Cal 156 (165) : 26 Ind App 216 (P C), 

[7j Word “kayam patia” or ”kayam saswata patta®' 
do not se convey an estate of inheritance though U 
my be permanent during the life-time of the grantee, 
f 92) 15 Mad 199 (201, 202) (DB) ® (Vol 3) 1916 Mad 
mo (500) (DB). 

[8] Word ‘mowras!” denotee & heritable estate 
(’03) 30 Cal 883 (892) (DB). 

[9] Word “malik” denotes a heritable estate. (Yol 15) 
1928 Ondh 87 (72). 

[10] Trees standing on land mortgegaged to A and 
subsequently land sold to B~No mention In sale deed 
of morigage to A Non-mention of mortgage io sai€ 
deed held did not amount io contrary implied mteu'^ 
tion. (’98) 22 Bom 610 (612) (DB). 

4. Maintenauce grants. — [1] A grant for main 
toanes Is limited to the life of tha grantee COl) 25 
Bom 563 (573) j 28 Ind App 198 (P C|, (Deed clearly 
stating that grantee is to have absolute intertst. Such 
Interest caunoli be controlled by mere fact that motive 
of grant was mainteua]QC 0 .)^(Yol 31) 1944 All 17 (21) ^ 
IL E(1943) All 892 (DB)® (Mere us© of uords “always’% 
“for ever” or “made owner” (malik) does not per 
create heritable estate.) (’01) 23 All 194 (205) ; 28 
Ind App 1 (P C). (Do.) 

[2] Original deed of mamtenauee not forthcoming— 
Successive enjoyment of property transferred for several 
generations held justified presumption that grant 
though made for maintenance was intended to be 
absolute. (Vol 31) 1944 Oudh 65 (77) : 19 Luck 320 
(DB) >1? (’06) 4 Gal h Jour 399 (400) ® (’82) 4 Mad 871 
(372) (DB). 

5. Hindu law. — [1] If the donor does not confer 
upon the donee, who is a Hindu female, express power 
of alienation, such power may nevertheless be deduced 
from the terms of the gift if the words used are suffi- 
cient to confer upon her absolute ownership, unless the 
oircumstances or the context show that such absolute 
ownership was not intended. (Vol 17) 1930 P 0 239 
(242) : 57 Ind App 282 : 11 Lab 645 (P C) * (Vol 17) 
1930 P C 253 (254) : 57 Ind App 291 (P 0). 

[2] Under Mithila school of Hindu law, a gift by a 
husband to his wife will convey only a life interest to 
tbe wife. This limitation does not apply to transfers 
for consideration, which have to be construed in the 
same way as any other transfer (Yol 15) 1928 P C 112 
(114) ; 55 Ind App 197 ; 7 Pat 500 (P C). 

[3] The amendment of S 2 of the Act by omitting 
the word “Hindu” must now b© taken to abrogate tbe 
said rule of Mithila law. 

[4] Tbe principle laid down in 8. 8 is not of much 
practical uniity when the interpretation of a transfer 
by a Hindu in favour of a Hindu female is in question 
as the words “by necessary implication” in that section 
do attract the operation of tbe general notion of a Hindu 
that a Hindu woman ordinarily gets an estate for life 
and not an absolute estate. (Vol 22) 1935 All 43 (45) 
(DB). 

6. Grant for an indefinite period. — [1] If a grant 
be made to a person for a period but the period is in- 
definite, it enures, for his life-time and passes no 
interest to his heirs, unless there are words showing an 
Intention to grant a hereditary interest. (’78) 3 Cal 210 
(2 1 2) : 4 Ind App 223 (P C). (This rule of construction 
will not apply if term ior which grant Is made is fixed 
or can be definitely ascerta* ned ) 

7. “Transfer of property.”— [1] Expression “trans- 
fer of property” will, for the purposes of this sectloUg 
include transfers of interests m property. (’03) 30 Cal 
556 (564) ; 30 Ind App 71 (P C| ^ (Vol 32) 1945 Pa<- 
€00 (402) s 24 Pat 268 (D B). 
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[2] Sale certifieate Issued to the purchaser Is not an 
.ustr ament of transfer of property, but merely 6 ¥id 0 nce 
of the title of the purchase. (Yol 26) 1939 Ail 415 
; I L E (1939) All 607 (F B), 

8. “Which the transferor is then capable of 
passing.” — [1] On a transfer of property it is only the 
:ran Ceror’s interest; that will pass to the transferee. 
Vol 14) 192? All 689 (690) (D B). 

[2] Transferee cannot have a better title than what 
he transferor himself has in the thing transferred, 
''09) 33 Bom 1 (22) ; 35 Ind App 139 (P G). 

fS] II the transferor holds the property only under 
imitations, the transferee cannot get it free from those 
limitations. (Vol 2) 1915 Mad 447 (448) (D B). 

[4] Rights of third persons cannot be aSected by a 
transfer by A to B, whether or net the deed contains an 
exception or reservation of such rights. (’80) 4 Bom 043 
,649) (D B) ^ (’02) 26 Bom 198 (200) (D B), 

[5] Whatever a transferor is capable o! passing in 
the property transferred will pass. (Vol 27) 1940 All 
157 (458) ; I L B (1940) All 667 (D B) (Vol 26) 1939 
Mad 802 (803) (D Bi (Vol 3) 1916 Ail 251 (252) 

D B) * (Vol 4) 1917 Mad 61 (62) (D B), 

[6] Person entitled to ppperty in more than one 
capacity tranaierring ‘toil bis estate and interests'’ in 
property — Transferee will gat all estates and interests 
vested in transferor, although not vested in character 
In which be became party to conveyance. (’04) 6 Bom 
Ii R800 (816) >5* (Vol 2) 1915 Bom 109 (109) : 40 Bom 
69. 

[7j When a person has power to convey the absolute 
nteiest In certain property only under particular 
circumstances, bat only a lesser interest In the absence 
oi such circumstances, a transfer by him in the absence 
of such circumstances can convey nothing mor© than 
the lesser interest, (’96) 18 Ail li6 (155) ; 23 Ind App 1 
(P 0), 

9. ‘Tn the property.”— [I] Whoever is the owner 
of the soil, it is his even to the firmament and to the 
middle of the earth. (1900) 2 Bom L R 688 (689) (D B)6& 
(1900) 2 Bom L R 114 (116) (D B), (Rule is not absolute 
and there are exceptions.) 

[2] Lease of land granted by A to R, whether per- 
manently or temporarily — Corpus of lease does not 
include “timber” standing thereon. (Vol 10) 1928 Pat 
95 (95) ; 6 Pat L Jour 127 (D B). 

[3] Lease of land granted by A to B, whether per- 
manently or temporarily — Corpus of lease does not 
Include minerals found in sub-soil in absence of specific 
words transfening them also. (Vol 30) 1943 Pat 31 (31, 
32) (B B). (Lessee will not be entitled to fell or sell 
timber or to open or excavate mines and utilise 
minerals.) ® (Vol 18) 1931 P C 162 (163, 164) ; 59 Cal 
80 : 58 Ind App 228 (P C). (Do.) ^ (Vol 18) 1931 P 0 89 
(90) ; 58 Cal 1187 : 58 Ind App 125 (P C). (Do.) 

[4] Lease granted by zamindar to certain persons in 
perpetuity of ‘ the entire zamindary including all 
interests therein” — Expression “including all interests 
therein*’ held did not increase corpus of subject of lease. 
(Vol 15) 1928 P G 334 (237) : 56 Cal i ; 55 Ind App 
320 (P C). 

[5] Land leased to tenants for agricultural purposes 
—Property in shells dug up from land by tenants held 
did not pass to them. (’02) 25 Mad 669 (671) (D B). 

[6J Grantee of land for her maintenance does not get 
any right to open up new mines on the land. (’05) 2 Cal 
L Jour 20 (26, 36) {'05) 1 Cal L Jour 517 (525) (D B). 

10. Transfer of legal incident only— Effect of. — 

[1] Transfer of the rents and profits of a property to a 
woman for her life does not carry with it a gift of the 
entire property itself. (Vol 23) 1936 Bom 330 (332) ; 
|LB(m7) Bom 18 (E B). 


[2] Gift of the income of a property without any 
limitation would be a gift of the property itself. (Vol 8| 
1921 Mad 563 (568j (D B) ^ (Vol 13) 1926 Mad 250 
(251) (DB). 

[3] Transfer of a jungle does not carry with it tba 
transfer of the entua land itself. (Yol 18) 1931 Oudii 
177 (229). 

11. “Easements annexed thereto.” — [1] Transie’.^ 
of a land or a house will pass to the transferee all ease* 
ments which it had enjoyed over another property. (’74) 
22 Suth W R 522 (522) (DB) ^ (’35) 1885 Bom P J 20 
(21) (D B)*5<(Vol 21) 1934 All 447 (443) ^ (’08) 35 Oal 
889 (894). 

[2] Phrase ‘ Easements annexed thereto” will not 
have reference to an easement which first came into 
existence as a consequence of the transfer. (Vol 24) 
1937 Nag 179 (ISO) : I L R (1937) Nag 204 © (’93) 15 
All 270 (290) (D B)^<[Voi 34) 1947 Pat 122 (123, 124). 
(Partition between members of family — Common passage 
left for use of co-sharers — Right to share in passage is 
not legal incident of shares — Stranger purchaser of 
share would not automatically become entitled to com- 
mon passage.) 

[3] Easement whiCh first comes into existence as a 
consequence of the transfer passes to the transferee by 
virtue of S. IS, Easements Act or of the principles un- 
derlying it, and not as “incidents” of the property 
transferred (’SS) 1888 Pun Re No. 60, page 147 (149)'$' 
(’82) 8 Gal 956 (958, 959) (D B) © (Vol 2) 1915 Mad 
795 (796) : 38 Mad 141 (DB) © (Vol 11) 1924 Mad 812 
(813) •S* (Yol 17) 1930 Pat 7 (11) (D B) (’12) 16 Cal L 
Jour 417 (m)^ (Yol 11) 1924 Lah 724 (725) ^ (’71) S 
Bom H 0 R 181 (185). 

12. Rents and profits of property. — [1] Only the 
rents and profits or the rent accruing after the date of 
the transfer and not before that will pass to the trans- 
feree. (Vol 16) 1929 Bom 51 (53) '(D B) ^ (’01) 14 0 P 
L E 84 {85)©(Yol 4) 1917 Nag 61 (61, 62)^(Vol 7) 1920 
Mad 386 (387) (DB). 

[2] Right to rents of property accrued before date of 
transfer may itself be transferred — In such case, this 
section has no application. (Vol 10) 1923 Mad 177 (178) 
►^(Vol 12) 1925 Pat 310 ^312) : 4 Pat 43. 

[3] Right to mesne profits prior to the date of trans- 
fer cannot be transferred. (Vol 14) 1927 Mad 817 (818), 
({Vol 8) 1921 Mad 66 ; 44 Mad 639, Not amoved.) © 
(Vol 13) 1926 Cal 428 (430) (DB)>FlYol 11) 1924 Pat 551 
(553) ; 3 Pat 575 (DB) ^ (Yol 3) 1916 Mad 473 (473) ? 
38 Mad 308 (DB). 

[4] Transfer of rents and profits alone cannot ba 
presumed to carry with it, the right to open mines and 
remove minerals which are a portion of the soil. (’06) 
33 Oai 203 (217) : 32 Ind App 185 (P C). 

[5] Mortgaged property came into hands of Receiver 
appointed by Court — Eenis and profits of property in 
hands of Receiver held formed part of security. (Vol 21) 
1934 Rang 321 (322)1 12 Rang 437 (DB). 

13. “All things attached to the earth.” — [1] Stand- 

ing timber, growing crops and grass will pass on a trpsfer 
of property on which they stand, as the legal Incidents 
of such property. (Vol 29) 1942 Pesh 88 [QS]^ (Vol 21) 
1934 Cai 610 (614) : 61 Cal 991 (D B) © (Vol 19) 1932 
Pat 344 (345) ^ (Vol 10) 1923 Pat 355 (356) (’79) 4 

Cal 814 (816) (D B) © (’90) 13 Mad 15 (16) ^ (Yol 10) 
1923 Nag 327 (329) ^ (’01) 15 G P L R 141 (142). 

[2] Trees will pass to the transferee of the land as 
the legal incidents of such property, (Yol 27) 1940 All 
427 (428) : I L B (1940) All 599 (D B) >5< (’03) 13 Mad 
L Jour 3 (6) (S B)'F(Yol 26) 1939 All 291 (294): I L R 
(1939) All 513 (P B) (’67) 11 Moo Ind App 295 (313) 
(P C). 

[3] Building standing on the land will pass to the 
transferee of the land as the legal incidents of such 
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property. (Voi 20) 1933 Rang 24 (25) ^ (Yol 12) 1925 
All 449 (453) : 4? All 470 (I)B)5*{Vol 32) 1945 Pat 400 
(402) : 24 Pat 268 (DB). 

14. House when passes fixtures. — [1] Englisli 
law of fixtures with all its technicalities should not be 
applied to this country as being based on equitable con- 
siderations. (’10) 37 Cal 815 (821) (DB) ^ (12) 16 Cal 
W N 1101 (1102) (D B)^(Vol 11) 1924 Mad 187 (188)^ 
(Yol 15) 1928 Oudh 67 (87). 

[2] Machinery brought into the house for carrying on 
business is not a thing provided for the permanent use 
of the house. (Yol 11) 1924 Mad 187 (188) ^ (Yol 12) 
1925 Rang 250 (251, 252) (DB). 

[3] Words “other things provided” do not include a 
right of access by a staircase when the ownership of the 
staircase itself is not claimed and the right of way is 
not an easement of necessity. (Yol 24) 1937 Nag 179 
(180) ; I L E (1937) Nag 204. 

15, Transfer of debt — Securities when pass.— [1] 
Moveable property hypothecated to A as security for 
repayment of debt due to A on promissory note — A trans- 
ferring promissory note to IB— B will be entitled to secu- 
rity also and can enforce payment of his debt by sale of 
moveable property, (Vol 16) 1929 Bom 471 (473) : 53 
Bom 819. 


[2] Where a debt transferred is secured by mortgage 
of immovable property and the transfer of the security 
is not required to be registered, the transfer of debt 
will effect transfer of security also. (Yol 2) 1915 Mad 
209 (210) : 37 Mad 51 (DB) (Yol 8) 1921 Mad 137 
(138) : 44 Mad 196 (D B) •$< (Yol 6) 1919 Oudh 132 
(133) : 21 Oudh Gas 400 (DB) •$< (’02) 26 Bom 305 (310) 
(D B) © (’93) 15 All 134 (135, 136) (DB). 

[3] W'here A in whose favour a simple mortgage has 
been executed, transfers the debt due to him; to B by 
an unregistered instrument, the security does not pass 
to B, (Yol 1) 1914 Mad 353 (353 354) ^ (Yol 6) 1919 
Mad 547 (548, 549) (D B) (Seeatity passes to transferee 
by statutory transfer under the section without further 
act of parties ) 

[But see (Yol 9) 1922 Mad 344 (345, 347) ; 44 Mad 
965 (DB) (Yol «8) 1921 Mad 137 : 44 Mad 196, No6 
Approved,} »£< (Yol 20) 1933 Mad 181 (184) © (Yol 5) 
1918 Oal 411 (413) (DB).] 

[4] Simple mortgage in favour of A— A transferring 
the debt to B by an unregistered instrument— The 
debt can be separated from the security and pass to B 

B must sue the debtor in the name of A (Yol 18) 

1931 P C 245 (247, 248) : 59 Cal 377 : 58 Ind App 
323 (P G) (Reversing (Yol 18) 1931 Cal 223 (230) : 58 
Cal 136 (DB)) •'F (Yol 22) 1935 P C 108 (113) : 57 All 
314 : 62 Ind App 115 (P C). 

[5] Transfer of debt without a registered instrument 
will pass the charge also under the provisions of S. 8. 
(Yol 13) 1926 Mad 903 (904). 

[6] Charge is “an interest in immovable property” 
iOr the purposes of S. 17 of the Registration Act apd if 
the debt is transferred by a written instrument, it will 
not pass the charge, unless document is registered. 
(Yol 21) 1934 Mad 713 (714) (DB) * (Vol 18) 1931 Cal 
223 (227, 228) *. 58 Cal 136 (DB) (Reversed by the 
Privy Council on another point in (Yol 18) 1931 P 0 
245 : 59 Cal 377 : 58 Ind App 323 (P C), ) ^ (Yol 21) 


1934 Mad 615 (615, 616) (DB). 

[7] Money decree obtained in respect of secured debt 
and then transferred— Securities held did not pass with 
decree and purchaser held could not claim to enforce 
security. (’77) 1 All 446 (447) (DB). ^ ^ ^ 

[See however (’75) 14Beng L R 425n (432w) (DB).] 


[8] Indorsee of a promissory note is limited to his 
remedy on the note unless the endorsement is so word- 
ed as to transfer the debt as well and the stamp law is 
complied with. (Yol 25) 1938 Mad 377 (379) : I L E 
(1938) Mad 568 (F B) ((Vol 4) 1917 Mad 61. Overruled; 
(Yol 22) 1935 Mad 240, Bel on,) 

[9] Transfer of the promissory note by an endorse- 
ment is not the transfer of a debt and S. 8 has no 
application to such cases. (Yol 26) 1939 Mad 846 (847) 
(DB). 

16. Interest. — [1] Interest is always accessory 
to the principal. (1836) 132 E R 275 (276) : 2 Bing 
N G 713, Hoiks v. Palmer ^ (’03) 27 Bom 330 (333) 

(DB). 

[2] Inteiest accrued on a debt, actionable claim or 
other money transferred, before the transfer will pass 
to the transferee, not as a legal incident but as part o! 
debt or actionable claim itself. (Vol 2) 1915 Low Bur 
136 (136) ^ (Yol 6) 1919 Oudh 132 (133) : 21 Oudh 
Cas 400 (DB). 

[3] On a transfer of arrears of rent, the interest on 
such arrears from before the date of transfer would pass 
to the transferee as a legal incident of the rent trans- 
ferred. (’10) 7 Ind Cas 582 (583) (DB) (Cal). 

17. Other legal incidents. — [1] Village account 
books and other papers relating to the management of 
the village are legal incidents of the village. (’87) 11 
Bom 485 (487) (DB). 

[2] Principal patti transferred— Interest of transferor 
in shamilat-patui will also pass as appurtenant to prin- 
cipal patti. (Yol 14) 1927 All 717 (719) ; 49 All 606 
(DB). 

[3] A transfer by a zamindar of a zamindari will 
pass also the zamindar’s interest in the abadi, (Vol 13) 
1926 Oudh 358 (359). 

[4] Settlement of land carries with it the right of 
fishery in water standing on the land. (Yol 9) 1922 
Pat-9 (11) (DB) m (Yol 17) 1930 Pat 382 (383) : 9 Fat 
401 (DB). 

[5] Franchise of a ferry is not neaessanly appurten- 
ant to land. (Yol 18) 1931 All 587 (588) : 53 All 764 

[6] In the absence of specific reservation, there is a 
presumption that khudkast land would pass along with 
the village share. (Yol 24) 1937 Nag 205 (208) ; I L R 
(1937) N^g 367. 

[7] The right of pre-emption is an incident to the 
ownership of one land and a burden on the ownership 
of another land. (Yol 9) 1922 Oudh 289 (291) t 25 
Oudh Cas 319 (DB). 

[8] Where the vendor sold his zamindari rights the 
full estate of the vendor carrying with it the right of 
pre-emption vested in the vendee. (’83) 5 AH 324 (330) 
(F B), 

SECTION 9 — . SYNOPSIS 

1. Scope. 

2. Transfers expressly required by this Act to 

be in writing. 

3. Other transfers of property. 

4 Creation of easements. 

5. Gifts to religious and charitable endow- 

menis. 

6. Partition of property. 

7. Family arrangement. 

8. Release, relinquishment and surrender, 

9 Award. 

1 Scope — [1] Test to determine whether a tran- 
saetion can be made without writing is to see if it 
ig exoressly required hy law to ha in writing. (^J^ 
W37 Mad 882 (892) f I L B (1937) Mad 638 (F B). 

1013 & 1016 k. M. 
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iO. Where property is transferred subiecli to a condition or limitation absolutely restraining 
Condition restraining the transferee or any person claiming under him from parting with or 
alienation. disposing of his interest in the property the condition or limitation is void^ 

except in the case of a lease where the condition is for the benefit of the lessor or those claiming 
under him : Provided that property may be transferred to or for the benefit of a woman (not 
being a Hindu, Muhammadan or Buddhist), so that she shall not have power during her marriage 
to transfer or charge the same or her beneficial interest therein. 


Section 9 Note 1 (conid.) 

(Transaction “transfer of property’* — No express pro- 
vision of law requiring it to be in writing — Section 
will enable it to be made without writing). 

[2] The above principle would also be applicable in 
provinces in which this Act does not apply. (Vol 28) 
1941 Lah 407 (410): ILK (1942) Lah 79 (F B) tJ-lVol 
3) 1916 Lah 54 (55): i9l6 Pun Be No 32 (D B) fp{Vol 

22) 1935 Lah 821 (823) (D B) ©tVol 1) 1914 Low Bur 
62 (62) (Partition.;»Pi*07) 29 All 267 (269, 270) (Maho- 
medan law — Gift). 

2. Transfers expressly required by this Act to 
be in writing. — [1] In order that title may pass under 
the transfer there must be not only writing but regis- 
tration thereof and title to the property cannot pass 
in any other way. (Yol 20) 1933 Pat 264 (266) : 12 
Pat 616 (DB) ^ Yol 28) 1941 Nag 5 (6) : I L R (1941) 
Nag 615 (DB) •2«(Yol il) 1924 Pat 185 (186). 

[But see (’10) 8 Ind Gas 443 (443)_(Low Bur). ] 

3. Other transfers of property.— .[1] All transfers 
of immovable proper y inter -yitjos were intended to be 
includ-.d in the one or the other of the transactions 
coming under the heads ‘‘ :?ale ”, “ mortgage ”, ‘ lease”, 
“exchange” and “ gift” dealt with by this Act (Yol 
1) 1914 Mad 489 (491) S 37 Mad 423 (D B) ^{'01) 23 
All 175 (181) (DB). 

[But see (Yol 9) 1922 Mad 311 (313): 45 Mad 612 
(FB) ©('21) IS Mad L W 230 (245). ] 

[2] Transfer of land by a husband to his wife to be 
enjoyed by her during her iife-time in discharge of 
her claim for future maintenance can be eSected with- 
out writing. (Yol 1)1914 Nag 54(54, 5.5):10 Nag L Bill. 

[3] Grant of land by way of guzara unless it 
amounts to a gift or lease can be effected without 
writing. (Yol 6) 1919 Oudh 241 (246, 247) : 21 Oudh 
Gas 360 (D B». 

[4] Hypothecation of movable property can be 
eSected without writing. (Yol 3) 1916 Bom 77 (80). 

[5] Lease of land, not covered by S. 107, T. P. Act 
can be made orally. (Yol. 23) 1936 Cal 770 (771, 772). 

[6j Assignment of equitable mortgage need not be 
in writing. (Yol 6) 1919 Mad 547 (548, 549) (DB). 

[7j Agricultural lease need not be in writing. (Yol 
13) 1926 Nag 9 (9). 

[8] A sale of right to turn of worship is not a sale 
of ownership in immovable property and need not be 
in writing and registered, (Yol 14) 1927 Pat 7 (8) : 6 
Pat 245 (DB). 

4. Creation of easements. — [1] Easement can be 
creared without writing either under the provisio* s of 
this section or on gent^rai principles of law. (Yol 4) 
1917 Cal 681 (685) (D B) ©(’09) 31 All 612 (621, 622) 
(D B) © (Yol 13) 1926 Mad 543 (544) © (Yol 16) 1929 
Mad 79 (80). 

5. Giits to religious and charitable endowments, 
— [1] Gift to a Hindu idol need not be made in writ- 
ing (Yol 6) 1919 Mad 809 (811) : 42 Mad 440 (DB) 
©(Yol n) 1924 Nag 254 (255); 20 Nag L K 60 ©(Yol 
17) 1930 Pac 610 (613) (DB) 

[2] Muhammadan wakf need not be in writing. (Yol 

23) 1936 All 202 |204, 205) (DB). 

6. Partition of property. — [1] Partition of pro- 
perty can be made without writing on general prin- 


ciples of law if not under this section. (’09) 81 AL 
412 (422, 423} : 36 Ind App 71 (PC). 

7. Family arrangement. — [1] Family arrange- 
ment may bo made without writing (Yol 30) 1943 Al! 
101 (104, 105): I L R (1943) All 411 (F B) ( (Yol 17) 
1930 All 498 and (Vol 13) 1926 All 194, Overruled.) 
©(Yol 30) 1943 Nag 92 (93, 94): I L R (1944) Nag 335 
©(Yol 22) 1935 Rang 356 (357). 

[2] Transaction amounting not merely to recogni- 
tion of pre-existing title, but to transfer of clear title 
from one person to another — Transfer by law 
expressly required to be in writing — Requirements of 
law cannot be evaded or displaced by parties choosing 
to describe transaction as “family arrangements”. 
(Yol 17) 1930 All 498 (502) (DB). 

8. Release, relinquishment and surrender.— [1] 
Release of certain items of mortgaged property from 
the mortgage claim may be made without writing. (’06) 
33 Cal 613 (622) (DB)© (Yol 22) 1935 Mad 113 (114 
115) ; 58 Mad 371 (DB) © (Yol 13) 1926 Nag 21 (24) : 
23 Nag L R 86. 

[2] Surrender of the leasehold interest by the lessee 
in favour of the lessor may be made withmt writing. 
(Yol 6) 1919 Cal 694 (695) (DB) © (Yol 5) 1918 Cal 233 
(233) (DB). 

[3] Surrender by a Hindu widow of her interest in 
favour ot the next reversioners may be made without 
writing (Yol 14) 1927 Nag 44 (45, 46) : 22 N L R 169. 

[4] Relinquishment of beneficial interest in property 
is not transfer of ownership. (Yol 20) 1933 All 854 
(856) (DB). 

[5] Partition, surrender, release, are not required tc 
be in writing but if they are in writing, the inatniment 
is required to be registered, (Vol 18) 1931 Cal 223 (229): 
58 Cal 136 (DB). 

[6] Relinquishment by Government ryot to Govern- 
ment of properties included in his patta need not be in 
writing. (’21) 13 Mad L W 230 (245). 

[7] Full owner can only transfer by sale or gift 
which, under the Act, can be made only by a registered 
instrument. (Vol 7) 1920 Nag. 265 (266). 

9. Award. —[1] Bona fide award aSecting immovable 
property, whether by way of transfer or otherwise need 
not be ID writing. (Vol 14) 1927 Sind 206 (208) (DB) ©- 
(Yol 18) 1931 Sind 107 (109) : 26 Sind h R 405. 

SECTION lO-SYNOPSIS. 

1. Scope. 

2. Grant under the Crown Grants Act. 

3, “Is transferred.” 

4, Subject to a condition or limitation.” 

5, Condition, limitation and covenant, 

6. “Absolutely restraining.” 

7. Condition restraining alienation except 

in favour of a specified person. 

8. Restraint on alienation for a particular 

period. 

9. Alienation restricted to a specified class 

of persons. 

10. Condition restraining transfer of com* 

pany’s shares. 

11, “From parting with or disposing of his 
interest,” 
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Section 10 (cojitd.) 

12. Condition against alienation in a lease, 

13 Condition against alienation in gilts 

14. Condition in decrees and awards restrain- 
ing alienation. 

15. Agreements or covenants not to alienate. 

16. Covenants against alienation in leases. 

17. Agreement by mortgagor not to alie- 
nate mortgaged property. 

1. Scope — [1] Absoluts restr^iint on sueli a legal 
incident of property as the power of alienation will tend 
to create perpetuity and this, the law has always regard- 
ed with great disfavour as being opposed to public 
policy. {1798) 4 B R 5SG (590, 59!) : 101 E E 1264, 
Doe d Mitchinson v. Carter ^ (’36) 63 Cal 209 (213) 
{DB)©(’01) 4 Oudh Gas. 163 (166, ISTj-J* (’07) 10 Oadh 
Gas 136 (13>^) (DB). 

[2] Principle enacted In this section has been recog- 
nised by Hindus. (’89) 16 Cal 71 (80) : 15 Ind. App. 
149 (P C). 

[3] Principle enacted in this section has been recog- 
nised by Muhammad -ms. {‘06 23 All 342 (344, 345) 
(DB) © (’71) 6 Mad H G R 356 359) (DB) (’12) 13 
Ind Gas 689 (689, 690; (Cal) ^ (Vol 7) 1920 Cal 140 
(141) (DB) ^ (’37) 1937 Oudh W N 423 (426) 
(Vol 22) 1935 Rang 318 (321) (DB) (Vol 12) 1925 
BIad897 (998) (DB) 68 (’12) 36 B im 214 (250) ^ (Vol 
9) 1922 All ^05 (206) : 44 All 633 (DB), 

[4] In territories and in oa^es to which the Transfer 
of Property Act may not apply, the principle underly- 
ing it will apply. (Vol 11) 1924 Lab 674 i675), 

[5] In order that section or general principle on 
which it is based may apply, it is necessary that alie- 
nation restrained must b=s of propeity transferred — It 
does not matter whether such property is estate in lee 
or life interest or any other lesser es<ate. (1852) 21 L 
J Oh 511 (512): 89 R R 539, Backford v. Hackman^ 
(1900-04) 14 0 P L R 114 (116 117) ^ (Vol 5) 1918 
Pat 469 (475) : 3 Pat L Jour 199 (SB). 

[But see (12) 16 Oudh Gas 345 (350) (DB) © (’88) 
1888 Pun Re. No. 131, p. 351 (352)]. 

[6] Where the property transferred is a particular 
interest in property and the transferee is restrained from 
alienating another interest in the property, this section 
or the principle underlying *iG does not apply. (Vol 21) 
1934 All 358 (359) 

[7] Contract of pre-emption in gale deed— Deed exe- 
cuted before this Act applied — Section doss not apply. 
(Vol 34) 1947 Bom 191 (192, 193) (DB; (Contract of- 
fends against English Common Law rule against res- 
traints on alienation and perpetuities.) 

2. Grant under the Crown Grants Act, — [1] 
Condition m a Crown giant, restraining the grantee 
from alienating his property, would not be governed by 
this section and is not invalid, (Vol 13) 1926 Mad 706 
(717) ; 49 Mad 349 (DB) ^ (Vol 24) 1937 All 533 (534) 
(DB). 

[2] Jaghir grant by Government couched in most ap- 
propriare mode m English document of conveying ab- 
solute estate in fee aim le — Introduction of words “as 
jaghir’’ held not to be construed as showing intention 
to control right of alienation inherent in-operative terms 
of transfer, (’85) 9 Bom 561 (568) (DB). 

3. “Is transterred.” — [1] Validity of restraint on 
alienation must be decided by reference to general prin- 
ciples of law, and not by principles underlying this Act 
except in so far as they aia in accordance with general 
principles of law- (Vol 30) 1943 Lah 168 (170)©iVol 16) 
1929 Oudh 193 (201) : 4 Luck 452 (DB) ® (Vol 10) 
1923 Bom 276 (279, 280) : 47 Bom 597 (DB). 

[2] Partial restraint on alienation in a family settle- 
ment would be valid, (Vol 19) 1932 P C 158 (160, 161): 
7 Luck 257 : 59 Ind App 236 (PC). 


[3] Apart from S. 10 an abailute restraint on aliena- 
tion in a family settlement would be invalid on genera! 
principles of law. (Vol 9) 1922 Oudh 236-(244): 25 Oadh 
Cas 189 (DB) (Vol 33) 1946 Pesh 12 (14) © (Vol 12) 
1925 P G 272 (280) : 28 Oudh Cas 352 ; 47 Ail 883 : 52 
Ind App 398 (PC). 

4 ‘Subject to a condition or limitation,” — [1] 
A who is full owner of certain property, retaining life 
inter=>st in it without power of alienation and transfer- 
ring remainder to B— There is no transfer subject to 
a condition and this section consequently does not 
apply (Vol 6) 1919 AH 80 (81) (DB) ^ (’ll) 14 Oadh 
Cas 189 (192). 

[2] Words of limitation such as ‘‘to you and the 
generations born of your womb successively” or “to your 

^auiradi krajfie" do not import any restraint 
on ahenation. (’79) 4 Ca.1 23 (2S) 5 Ini App 138 (PO)^ 
(’97) 24 Cal 834 (849) : 24 Ind App 76 (PC). 

[3] Creation of an interest in property “restiicfced in 
its enjoyment to the owner per-onaliy” within the 
meaning of S. 6, cl (di cannot be said to ba a traneier 
“subject to a condition against alienation.” (Vol 26) 
1939 P 0 157 (159) : I L B (1939) Ear P G 274 (PC). 

5. Condition, limitation and covenant. — [1] 
Non-perforraanee or the breach of the covenant will not 
defeat a grant, as in the case of the breach of a condi- 
tion, though it may give rise to an action in damages. 
(Vol 25) 1938 Cal 478 (479) (DB) © (Vol 9) 1922 Nag 
224 (225) : 18 N^g L B 89 (Vol 3) 1916 Pat 161 (164) 
(DB) (Vol 7) 1920 Mad 1008 (1007, 1010) : 43 Mad 
503 (SB* ^ (’09) 36 Cal 745 (748) (DB). 

[2 1 To A until the happening of an event — This is 
the measure of its limitation. (1876) 3 Oh D 148 (165) : 
24 W R (Eng.) 754, Hatton v. May. 

[3] Limitation is ordinarily the definition or circum- 
scription in any conveyance of the interest of the gran- 
tee. (1882) 30 W R (Eng.) 887 (888) : 21 Ch D 838, Di 
re Machu. 

[4] Lease— Condition not to sub-let — No forfeiture or 
re-entry provided for breach : Reid, it was covenant 
against alienation and hence void —Damages for breach 
are claimable against lessee and not sub-lessee. (Vol 3) 
1916 Pat 161 (163. 166; (DB). 

6. “Absolutely restraining.” — [1] Section does 
not prohibit a partial restraint on the disposition of 
property, but renders void an absolute restraint on dis- 
posiiioo. (Vol 31) 1944 Nag 187 (187, 188)*. I L R (194p5) 
Nag 174. 

[2] Absolute restraint on disposition is a clog on the 
ownettabip. (’99) 1 Bom L R 498 (499) (DB). 

[3] Word * absolutely” must be construed in a reaso- 
nable manner. (Vol 22) 1935 Lah 503 (504). 

[4] In deciding the question whether the condition 
or limitation restraining the dl-position of property is 
absolute or partial, the Court has to look at the substance 
and not so much to the iorm of the condition or limita- 
tion. (Vol 8) 1921 Ail 97 (98) (DB) © (Vol 22) 1935 AH 
493 (495) : 57 All 861 (DB). (And sea whether disposi- 
tion of property is prohibited.) 

[5j Test is whether the condition takes away the 
whole power of alienation substan»iaHy. (1875) 32 L T 
682 (683) ; L R 20 Eq 186, In re MacUay. 

[6] If a condition agninst alienation is to be valid, it 
must not really take aw>«y all power either by express 
words or bj the indirect effect of the frame of the con- 
dition (1875) 23 W R (Eng.) 718 (719) : L B 20 Eq 
186, In re Macleay 

[7] A transferring property to B but with condition 
that he should not transfer it to any one — Condition is 
void. (Vol 6) 1919 Oudh 70 (72) (DB) (Vol 3) 1916 
Cal 644 (644) (DB) (’12) 16 Cal L Jour 354 (358) 
(DB) © (Vol 11) 1924 Lah 729 (729) (DB) © (Vol 13) 
1926 Mad 648 (650) (DB). 
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Section 10 — Note 6 (contd.) 

[8] A traasferriDg property to B on condition that 
B shall not alienate it v7ithout first consulting and 
obtaining A’s consent — Condition is void. (’06) 3 All 
L Jour 621 (622, 623). 

[9] Property given to member absolutely on parti- 
tion — . Provision that he should not alienate it is 
invalid. (Vol 22) 1935 Mad 33 (34, 35). 

[10] A executed document whereby he and his two 
wives were to be joint owners of bis property — Neither 
he nor his wives to have right to transfer property 
separately unless all combined to make transfer —Con- 
dition held void. (Vol 16) 1929 All 492 (492, 493) (DB). 

[11] Compromise between A and B provided that B 
should get life-interest without power of transferring 
it except in case of necessity and unless his other 
property is not sufficient Held that this was absolute 
restraint. (Vol 24) 1937 All 235 (236, 287). ({Vol 19) 
1932 P C 158 : 59 Ind App 236 : 7 Luck 257 (PC), 
Disting.) 

[12] A transferred property to B with covenant that 
B should not, if he wished to alienate it do eo piecemeal 
but must do so only as whole — Restraint held partial 
and not absolute. (Vol 8) 1921 Sind 118 (118, 120) : 17 
Bind L R 1 (DB). 

[13] A transferring property to B with condition 
that, if B transfers property A shall have a right of 
pre-emption — Condition is not invalid under this 
section. (Vol 9) 1922 Ail 293 (294) ^ (’ll) 9 Ind Cas 
171 (173) (DB) (Mad) © (Vol 8) 1921 Sind 118 (120): 17 
Sind DEI (DB) © (’71) 6 Mad H C E 248 (255, 256) 
(DB) © (Vol 16) 1929 All 667 (668) (DB). 

7. Condition restraining alienation except in 
favour of a specified person,— [IJ Where A transfers 
property to B subject to a condition that B will not 
transfer it except to A himself, or to some other named 
person the condition is void. (Vol 16) 1929 All 881 
(382) (DB)©(’01) 4 Oudh Cas 163 (166, 167) © (Vol 22) 
1935 All 493 (495) : 57 All 861 (DB). 

[2] A transferred property to B on condition that 
B would not sell it to any one except A — Condition 
held valid. (Vol 12) 1925 All 97 (98). 

8. Restraint on alienation for a particular 
period. — [1] Restraint on alienation for a limited 
-period is void. (1868) 37 L J P C 1 (5, 7): L R 2 P C 4, 
Bmaud v. Quillet © (Vol 20) 1933 Lah 201 (202, 
203) : 14 Lah 353 (DB) © (Vol 9) 1922 Oudh 236 
(244) : 25 Oudh Cas 189 (DB) ©(’30) 31 Pun L R 53 
(54, 55) (DB). 

[But see (Vol 22) 1935 Lah 503 (504, 505).] 

9. Alienation restricted to a specified class of 
persons. — [1] Person allowed by way of family ar- 
rangement to take property on condition that it should 
not be alienated to stranger — Condition held not re- 
pugnant to law. (Vol 19) 1932 P 0 158 (160): 7 Luck 
257 : 59 Ind App 236 (PC). 

[2] A transfer by A[ to B on condition that B shall 
not transfer the property except to A and his heirs for 
fixed sum of money has been held to be an absolute 
restraint for all practical purposes. (Vol 8) 1921 All 97 
(97. 98) (DB) © (Vol 22) 1935 All 493 (494, 495): 57 All 
861 (DB) © (Vol 22) 1935 Sind 182 (184) ; 29 Sind L R 
321 (DB). 

[3] Partition deed among father and sons providing 
that certain property shold be held by them as tenants 
in common— Sons perpetually restrained from aliena- 
ting their share to strangers but allowed to sell within 
family at maximum prio'-, far below real value of pro- 
perty without any obligation to buy — Restriction held 
void. (Vol 26) 1939 Mad 769 (771, 772) : I L E (1939) 
Mad 954 (SB). 

10. Condition restraining transfer of company’s 
shares. — [1] Restriction pieoluding the share-holders 


altogether from transferring the shares may be invalid, 
bat a restriction which does no more than give a right 
of pre-emtion is valid. (Vol 15) 1928 P C 291 (293) (PC). 

11. “From parting with or disposing of his 
interest.” — [3] Condition not to assign a lease is not 
violated by the mortgage of the lease. (Vol 5) 1918 Mad 
373 (376) (DB) © (1903) 72 L J P G 50 (52): 1903 App 
Cas 190, Josef v. Mulder © (’12) 14 Ind Cas 293 (294) 
(DB) (Cal). 

[2] General restriction on alienation does not apply 
to a transfer by operation of law. (Vol 9) 1922 Cal 96 
(97) (DB) © (Vol 11) 1924 Nag 222 (224). ((’93) 20 Cal 
270, Foil) © (’83) 6 Mad 159 (164, 165, 166) (DB) © 
(’83) 7 Bom 262 (265) (DB) © (Vol 2) 1915 Gal 209 
(210) (DB). 

[3] Execution sale founded on a mortgage or charge 
voluntarily made in breach of a condition against aliena- 
tion is not to be considered as a sale in invitum so as 
to take it out of the operation of the condition. (Vol 9) 
1922 Ual 96 (97) (DB) © (’12) 14 Ind Cas 293 (295) 
(DB) (Cal). 

[4] Creation of a charge is not a transfer of property 
and a condition against alienation will not be broken by 
the creation of a charge. (Vol 13) 1926 Cal 451 (453) 
(DB). 

12. Condition against alienation in a lease. — 
[1] Condition against alienation in a lease is valid 
under this section if it is for the benefit of the lessor. 
(Vol 6) 1919 Cal 942 (943) : 45 Cal 940 (DB) © (Vol 29) 
1942 Oudh 374 (377, 378) : 17 Luck 805 (DB). (Even 
if lease is permanent one,) © (*83) 7 Bom 256 (260) (DB). 

[2] Provision in restraint of alienation by the lessee, 
is ipso facto for the benefit of the lessor. (’03) 26 Mad 
157 (160, 161) (DB) © {Vol2) 1915 Mad 1071 (1072) (DB). 

[3] Provision for re-entry by landlord on breach of 
condition — Condition would be for benefit of lessor. 
(Vol 29) 1942 Cal 452 (454) (DB) © (Vol 3) 1916 Pat 
161 (163) : 1 Pat L Jour 1 (DB). 

[See however (’ll) 14 Gal L Jour 585 (587) (DB) © 
(’90) 17 Cal 826 (827, 828) (DB).] 

[4] Assignment or alienation made in breach of the 
condition would be void. (Vol 25) 1938 Cal 478 (479) (DB). 

[5] Clause in this section in favour of the validity of 
a condition in a lease is not inconsistent with the pro- 
visions of S. 11, Bengal Tenancy Act and is not affected 
by it in any way. (Vol 13) 1926 Cal 451 (452, 453) 
(DB) © (’10) 6 Ind Cas 685 (687) (DB) (Cal). 

[6] Grant for maintenance held not lease — Condi- 
tion providing for cancellation of grant and re-entry by 
grantor in ease property was sold by auction for debts 
of grantee — Condition held not invalid under this 
section. (Vol 32) 1945 Pat 162 (166, 168, 176) • 23 Pat 
871 (DB). (Exclusion of leases from main provisions of 
this section is based on definite principles ) 

[7] Kharposh grant is neither lease nor family ar- 
rangement. (Vol 32) 1945 Pat 162 (167, 168) : 23 Pat 
871 (DB). 

13. Condition against alienation in gifts. — [1] 
A made gift to B on condition that land would be 
liable to be taken back in event of B transferring it — 
Gift held not void. (’07) 4 All L Jour 708 (709) (DB). 

[But see (Vol 26) 1939 All 221 (222, 223) : I L R 
(1939) All 298 (DB).] 

[2] At time of gift by A to R, B agreed that gift 
would be revoked on his transferring or mortgaging 
property without A’s consent — Section 10 held not 
contravened and case held fell within S. 126. (Vol 16) 
1929 Rang 226 (228) : 7 Rang 306. 

14. Condition in decrees and awards restrain- 
ing alienation. — [1] Condition absolutely restraining 
alienation imposed by a decree of Court is not within 
this seotioa. (’12) 15 Oudh Cas 67 (74, 75) (DB), 
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il« Where, on a transfer of property, an interest therein is created absolutely in favour of any 
Restriction repugnant to person, but the terms of the transfer direct that such interest shall be 
interest created. applied or enjoyed by him in a particular manner, he shall be entitled 

to receive and dispose of such interest as if there were no such direction. 

® [Where any such direction has been made in respect of one piece of immoveable property for 
tb© purpose of securing the beneficial enjoyment of another piece of such property, nothing in this 
section shall be deemed to affect any right w^hich the transferor may have to enforce such direction 
or any remedy which he may have in respect of a breach thereof.] 

[a] Subshtuied by the Transfer of Property (Amandmant) Act, 1929 (20 [XX] of 1929), S. S, 


Section 10 — Note 14 (conid,) 

[2] Condition in an award imposing an absolue res- 
traint on alienation of tsroperty would be invalid as 
opposed to the provisions of this section. (Yol 22) 1935 
Sind 235 (242). 

15. Agreements or covenants not to alienate. — 

[1] Agreement for consideration that the parties there- 
to shall not alienate certain properties for a limited 
time will be valid. (Vol 12) 1925 P C 272 (279) : 28 
Oudh Gas 352 : 52 Ind App 398 : 47 All 888 (PC). 

[2] Agreement preventing alienation in perpetuity 
or for an indefinite period would be opposed to public 
policy. (’08) 12 Cal W N 793 (798) (DB) (’36) 63 Cal 
209 (213) (DB). (It would however be binding on actual 
parties to agreement.) (’69) 4 Mad H C R 345 (348, 
349) (DB). 

[3] Arbitrator gave award that two daughters of 
Muhammadan should inherent hia estate in equal 
shares and stated that they should never partition pro- 
perties — Daughter agreed to abide by award — Son 
of one of daughters sued, after his mother’s death, for 
partition — Arbitrator held had no power to make pro- 
perty divisible by law indivisible for ever. (’01) 23 All 
383 (391, 392) : 28 Ind App 111 (PC), 

[4] Agreement between parties for pre-emption is a 
valid agreement. (Vol 31) 1944 Nag 187 (188) : I L R 
(1945) Nag 174 © (’96) 1896 Bom P J 717, Reprint 
817 (819) (DB). 

[5] Agreement for consideration by a transferee of 
property, undertaking to make the first ofier to the 
transferor in case he chose to sell the property may 
give rise to a claim for damages on breach of the 
undertaking, but cannot have the effect of restraining 
the alienation of the property. (Yol 18) 193 L Mad 799 
(800, 801). 

[6] A stipulation in a compromise, that certain pro- 

perty transferred thereby should not be saleable in exe- 
cution of any decree against the transferee has no 
efiect on the rights of a creditor of the transferee to 
proceed against tbe property. (’84) 1884 All W N 121 
(121) (DB) . , . , 

16. Covenants against alienation m leases. — 
[1] If, there is also, along with covenant against 
alienation, a covenant for re-entry on such breach, the 
lessor can re-enter on the basis of the latter contract, 
and put ftn end to the lease. (Yol 4) 1917 Cal 42G 
( 426) (DB). 

[2] Covenant against alienation in a lease is a cove- 
nant which runs with the land, (Yol 10) 1923 Cal 679 
(680) (DB). (A lease of permanent, heritable and trans- 
ferable tenancy, contained a covenant to the efieet that 
if the tenant transferred the property he would pay to 
the landlord, out of the purchase-money in his hands, 
one-fourth as nazar, and would obtain registration of 
the name of the transferee, and that if he failed to do 
so, the transfer would be invalid and the tenant would 
continue to be liable for the rent*. Held that having 
regard to the provisions of Ss. 10 and 12, T. P, Act, the 
covenant was valid.) © (Yol 3) 1916 Pat 161 (166) : 1 
Pat L Jour 1 (DB). (Per Atkinson J.) © (1868)*^ 3 Q B 
739 (749, 750, 751) : 37 D J Q B 231, Williams v* 


Earl. {Lessor can sue an assignee of the lessee for 
breach of the covenant.) © (1902) 71 L J P 0 20 (21) ; 
(1902) App Gas 104. M. Eacliarn v. Cotton. 


17. Agreement by mortgagor not to alienate 
mortgaged property. — [1] Agreement by mortgagor 
not to alienate mortgaged property will not afieet the 
validity of tbe alienation made by the moitgHgor in 
contravention ox the agreement. (’81) 3 Ail 369 1381) 
(P B). (Transferee from mortgagor can redeem mort- 
gage ) © (1866) 1866 Agra 7 (18, 14) (FB) © (’SI) 6 Cal 
317 (818, 319) (DB) © (Yol 5) 1918 Cal 557 (562) (D B). 

[2] Transferee from the mortgagor will take the 
property only subject to the mortgage already created 
and without prejudice to the rights of the mortgagee as 
it stood on the date of the mortgage, (’82) 4 All 518 
(523, 524, 525) (DB) © (’92) 16 Bom 599 (602) (DB) © 
(’68) 10 Suth W R 151 (152) (DB) © (Yol 5) 1918 Cal 
557 (562) (DB) © (’87) 1887 All W N 231 (231,232) 
(D B). 

SECTION n _ SYNOPSIS 

1, Scope, 

2. Muhammadan law. 

3. Crown Grants Act. 

4. ‘‘Created absolutely.” 

5. “But the terms of the transfer direct.” 

6. “Shall be applied or enjoyed by him in a parti- 

cular manner.” 

7. “As if there were no such direction.” 

8. Directions in decrees and awards. 

9. Second paragraph. 

10. Direction restricting enjoyment in the case of 
transfers which are not absolute. 


11. Contracts restricting enjoyment. 

1. Scope. — [1] Mam provision in a transfer will 
be given effect to and the repugnant one disregarded. 
(11) 14 Cal L Jour 303 (308) (DB) © (Vol 16) 1929 Pat 
349 (350) (DB)©(Vol 26) 1939 Mad 509 (510) (DB)©(Yoi 
20) 1933 Mad 80 (81) © (Yol 24) 1937 Nag 106 (107) ; 
I L E (1937) Nag 4‘a6©(Yol 15) 1928 Oudh 49 (51, 53) ; 
3 Luck 19 (FB) © (Vol 8) 1921 Cal 408 (409) (D B) © 
(’30) 31 Pun L R 53 (54, 55) (DB) © (Vol 20) 1933 Lab 
201 (202, 203) ; li Lah 353 (DB). 

[2] Y7her0 it is clear that the main object of the 
transferor was to make an absolute transfer, the incon- 
sistent provision cannot be given effect to. (’01) 28 Cal 
720 (733) : 28 Ind App 152 (P 0) © (Vol 16) 1929 P 0 
283 (285, 286) : 56 Ind App 372 : 4 Luck 483 (P0)._ 

[3] Section embodies principles of universal applica- 
tion and are applicable even in provinces and in cases 
to which the Act may not. be applicable. (Yol 16) 1929 
Lah 648 (651) (DB}©(Yol 25) 1938 Lah 479 (480). 

2. Muhammadan law. — [1] If the intention to 
give to the donee the entire subject-matter be clear, 
subsequent conditions derogating from or limiting the 
extent of the right are null and void. (’12) 34 All 478 
(481) (DB) © (Yol 6) 1919 Cal 1075 (1076) (DB) © (Yol 
15) 1928 Nag 44 (47) (DB) © (Yol 5) 1918 Oudh 356 

(363) (D B). ^ 

3. Crown Grants Act.— [1] This section 'will not 
render void any restrictions placed by the Grown in the 
case even of absolute transfers. (Yol 5) 1918 P G 25 
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12. Where properliy 
Condition making interest 
determmable on insolvency 
or attempted alienation. 


is transferred subject to a condition or limitation making any interest 
therein reserved or given to or for the benefit of any person, to cease 
on his becoming insolvent or endeavouring to transfer or dispose of the 
same such condition or limitation is void. 


Nothing in this section applies to a condition in a lease for the benefit of the lessor or those 
claiming under him 


Section 11 — Note 3 (con Id ) 

(27) ; 40 All 470 : 45 Ind App 134 : 21 Oadh Cas 106 
(P C). 

4 ‘^Created absolutely.” — [ 1 ] Transfer of an 
absolute estate passes to the transferee an interest 
which is iinlmited in estate and unfettered in respect of 
any condition or trust (¥0121) 1934 Cal 379 -<383, 
384) ; 61 Cal 106 (DB) (1869) 1? W K (Eng.) 1083 
(1085) : 8 Eq 673 Irmne v. Sullivan 

[2] Where A who is the full owner of certain pro- 
perty transfers a life estate therein to B, it cannot be 
an absolute transfer within the meaning of this section. 
(Vol 17) 1930 Cal 731 (782, 734) (DB). 

[3] Prmc pie of S. II applies as much to mortgages 
or leases as to gifts or sales. (’36) 8 All 452 (458, 459) 
IBB). 

5. '‘But the terms of the transfer direct.” — 

[1] Word “dirc-ction” would include the imposition of 
a condition. (Vol 13) 1926 Qudh 431 (440) ; 2 Luck 
507 ; 26 Oudh Cm 176 (DB) 

6, ‘‘Shall be applied or enjoyed by him in a par- 
ticular manner ’*—[1] Absolute restramt added by way 
of a direction in a transfer which is absolute should be 
disregarded. (1888) 38 Ch D 176 (IS2) : 51 B J Ch 634, 
In re Dugdale ^ (Vol 26) 1989 Mad 509 (510) <D B) © 
(’82) 4 Mad 200 <202) (DB)'5'(1797) 30 EE 1034 (1035): 
4 B K 7, Bradl ‘y v Petxoto, 

[22 Partial re traint on alienation is not repugnant 
to the absolute interest created and is valid. (1875) 
23 WB lEng) 718(719) : LB 20 Eq 186. In re Macleay 
^ (Vol 19) 1932 P C 158 (160, 161) :7 Luck 257 ; 59 
Ind App 236 (PC), 

[3] Condition that the donee of property and his 
heirs should reside in the property on pnin of forfeiture 
of the gift would be void for repugnancy, if the main 
intention of the donor was to make an absolute gift. 
(Vol 7) 1920 Bom 73 (76) ; 44 Bom 304 (DB) 

[4] Direction in an absolute transfer to several per- 
sons iomtly that they shall not divide the property at 
any tune or for a limited period would be repugnant 
and void under this section. (76) 1 Cal 104 (107): 
2 Ind App 256 (PC). 

[53 A making absolute conveyance of his property 
to B by sale for cash consideration but stipulating for 
payment by vendte of certain amount per annum from 
profits of property — Direebon is restriction on enjoy- 
ment of right created absolutely in vendee and is 
ujif-nforceab e. (Vol 25) 1988 Oudh 17 (18) ; 13 Luck 
662 

7, ''As if there were no such direction [1] Direc- 
tion which is invalid under this section does not cut 
down or defeat the e&tate created. (Vol 22) 1935 P C 
187 (190) (PC) 

8, Directions in decrees and awards — [1] Abso- 
lute under-proprietary rights conferred on party by 
compromibe decree, which inserted condition restrain- 
ing alienation of such property - Restraint held void on 
ground of repugnancy. (Vol 1) 1914 Oudh 218 (215, 
216) (DB). ( AfhnHed in (Vol 5) 1918 PC 77 (81) : 21 
Oudh Ca- 180 (PC).) 

9 Second paragraph — [1] Where A transfers 
property X to B and the latter agrees or coven arts that 
he will enjoy X m a particular manner the agreement 
or covenant is v-ilid. (Vol 19) 1932 All 7 8(80) ; 54 
All 17 (DB) (1873) 21 W B (Eng) 798 (800) : L B 6 


P 0 327, Maclean v. Mckey © (1898) 67 L J Gh 205 
(205) : (1898) 1 Oh 424, Eohson v. Tulloeh. 

[2] Decree-holder of maintenance decree transferring 
portion of arrears of maintenance but stipulating that 
transferee shall not bring to sale property charged for 
decretal amount — Restriction held valid. (Vol 26) 1939 
Mad 431 (431) (DB). 

10, Direction restricting enjoyment in the case 
of transfers which are not absolute -—[1] Transfers 
not absolute — Direction restricting enjoyment of pro- 
perty by transferee would seem to be valid and bind ng 
on transferee (Vol 17) 1930 Gal 731 (784) (D B). 
(Recourse to Enslisb au’’horities cannot be taken when 
there is no legislative om*S9ion ) 

11 Contracts restrictir g enjoyment. — [1] Where 
the agreement in effect tends to create perpetuity in 
property, it would be void. (’86) 8 All 452 (455, 459) 
(D B). 

[2] Agreement between co-owners of property that 
they should not partition the property for ever or for 
an indefinite period would be unenforceable. (’09) 31 
All 3 (4) (D B) © f’06) 28 All 185 (186) (D B) © (’83) 7 
Bom 538 (539 540) (DB) © (’01) 28 Cal 769 (786) (BB) 
© (*99) 3 Cal W N 126 (128). 

[3] Agreement between co-owners not to partition 
the property during their lifetime or for a limited 
period, would be valid and enforceable. (Vol 7) (920 
All 341 (344) : 42 All 30 {D B) © (’01) 28 Cal 769 (786) 
(DB) © (’99) 3 Cal W N 126 (128) 

[4] Agreement restricting a person’s enjoyment of 
property for ever or for an indefinite period would be 
binding on tbe actual parties to the agreement (’08) 
12GalWN793(798.799)(DB'©(’81)6 Cal 106(115,116). 

[But see (Vol 2) 1915 Mad 1035 (1085) (DB) iB (Vol 
15) 1928 Oudh 365 (368) (DB) © (’83) 7 Bom 538 (539, 
040) (DB)], 

Section 12 — Note 1 

[1] Indian Succession Act, 1925 treats a clause of 
defeasance in the event of bankruptcy of the legatee as 
valid 

[2] Bombay Native Share and Stock Broker’s Asso- 
ciation— Defaulting member can claim no interest in 
membership card and can pass none to assignee in in- 
solvency — This section does not apply (Vol 19) 1932 
P C 186 (191) : 59 Ind App 318 ; 56 Bom 374 (PC). 

[8] To constitute an endeavour or an attempt to 
transfer ‘there must be some act which, but for the 
clause of forfeiture would have the effect of assigning 
mortgaging or otherwise anticipating’ the legacy (1857) 
53 E B 152 (163) : 26 L J Ch 395, Qi'aham v. Lee 
© (1838) 48 E B 638 (641) ; 7 L J (NS) Ch 107. JaneB 
V. Wyse, 

[4] General restriction on alienation does not cover 
the case of a transfer by operation of law. (’82 1 6 Mad 
159 (164) (D B) © (’91) 20 Cal 273 (278) (D B) © (’©(J) 
17 Cal 826 (828) (D B) © (’S3) 7 Bom 262 (265) (D B). 

[5] Voluntary procuring of execution by defaulting 
tenant against himself in order to bring about aliena- 
tion desired— Alienation constitutes breach of eond’tion 
against alienation (’82) 6 Mad 159 (164) (D B)© (1799) 
101 EE 1400 (1401): 8 T E 300, Doe v. Carter^ 
(Vol 4) 1917 Cal 236 (2S8) (D B). 

[6] Insolvency of the lessee is not a breach of condi- 
tion against alienation. (1857) 63 E B 162 (153) : 26 
L J Ch 396, Graham v, Lee 
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13. WiiGre, on a transfer of property, an interest therein is created for the benefit of a person 
Transfer for benefit of not in existence at the date of the transfer, subject to a prior interest 
anborn person, created by the same transfer, the interest created for the benefit of such 

person shall not take effect, unless it extends to the 'whole of the remainirig interest of the trans- 
leror In the property. 

Illustration^ 

A uransfers property of wlaicb ho is tbe owner to B in trust for A and bis intended wife successively for their 
lives, and, after the d-^atb of tbe survivor, for the elde t con of the intended marriage for life, and af!,er liis death, 
for A'a second son. Tbe interest so created lor the benefit of tbe eldest son does not take effect, because it does not 
sxtend to the whole of A's remaining interest in tbe property. 

li. No transfer of property can operate to create an interest which is to take effect after the 
Bole against perpetuity. life-time of One Or more persons living at the date of such transfer, and 
the liiinority of some person who shall be in existence at the expiration of that period, and to 
whom ii he attains full ago, tbe interest created is to belong. 


Section 12 - Note 1 (contd ) 

[See however (Vol 20) 1933 Cal 701 ^702 703): 60 
Gal ©26 ^ (1852) 68 E E 597 (601) : 21 L J Ch 511, 
Booh ford V. B.ach'man'\ 

[7] This section refers to tbe transferee “becoming 
insolvent** not “being adjudicated an ineolvent*’ and 
cannot ba restricted to conditions which would t^ke 
aS’eel only on adjudication. Any condition on transfer 
whereby tbe interest tianj^ferred would cease on tbe 
happening of an event on which tbe transferee is liable 
to be adjudicated insolvent is void. (Vol 32) 1945 Pat 
162 (170. 177, 178): 23 Pat S7i JD B) (Condition in 
Xliarpnsb grant, which cannot be regarded as lease to 
the efieot that vrant will stand cancelled if property 
covered by grant be s Id in auction for debts of grantee 
IS wholly void under 8 12.) 

[8] A clause for forfeiture must be construed strictly 
against tbe person who is trying to take advantage of 
It and efiect should be given to it only so far as it is 
rendered absolutely necessary to do so bv tbe wording 
of the clause. (Vol 22) 19-15 Mad 163 (165) : 58 Vlad 
378 (D B)^ (Vol 12) 1925 Mad 57 (58) (Clause of for- 
feiture on alienation by lessee does not come into 
operation by transfer of only part of lease land.) 

[9] liease contained clause of forfeiture on lessee’s 
imnkruptoy and permission to assign lease with con-ent 
of lessor — Lessee assigned lease with lessor’s consent 
and bfioame bankrupt— Held that there was no forfei- 
ture of lease and that it was not affected by bankruptcy 
of first tenant, (1891) 60 L J Q B 776 (778) : (1891) 2 
Q B 394j Smith v. Qronow. 

[10] A clause of forfeiture on alienation by a lessee 
does not come into operation by the lessee’s becoming 
hankrup!). (1857) 53 E B 162 (153) : 26 L J Ch 395 
Graham v. Lee.> 

Section 13— Note 1. 

[1] B is necessary that sub'^equant interest for the 

benefit of a person not in existence at the data of 
transfer should extend to the whole of the interest 
.remaining in the trHnsferor, after th*^ prior interest is 
Qxeated. (Vol 31) 1944 Mad 22 (23) (Section does not 
mean that only one prior interest can be created before 
ti’ansferxing any property to uiiborn person. (Vol 21) 
1934 Oudh 35 (39) : 9 Luck 329 lE B) (Case under 

S. U) ® iVol 15) 1928 P C 33 : SS Ind App 74 *. 

5'2 Bom 176 (P C) 

[2] Child in the womb has been regarded by the 
Hindu law as well as the English law as a person in 
existence. (’72) Ind App Sup Vol 47 (70) (P C)* (1935) 
104 Ij ^ Ch 111 (115) ; 1935 App Gas 209, Elliot v. 

iT mce^. 

[3] Property cannot be transferred to unborn person 
under Muhammadan law. (Vol 12) 1925 Mad 997 (998) 
0 B) (’84j 9 Bom 158 (163)«i< (’09) 36 CM 431 (432) 

lYol 14) 1927 Rang 242 (246) ; 5 JBang 262. 


[4j Shia can create vested remainder in favour of 
an unborn person provided life estates are created im 
favour of persons in existence. (Vol 34] 1947 Bom 185 
(1B7). 

[5] This section is an attempt to import into and 
adapt for use in India what Uf-ed before 1926 to be 
known in England as the “rule again double possibi- 
lities”. The principle is that a person disposing of 
property to another shall not fetter the free disposiriOB 
of that property m the hands of more generations than 
one. The rule is quite distinct from the rule against 
perpetuities, though their efiects sometimes overlap. 
(Yol 32) 1945 Bom 395 (396) ; I L R (1945) Bom 493. 

SECTION H—SYNOPSIS 

1. Scope. 

2. Applicability to charges. 

3. “Property”. 

4. “Which is to take effect”, 

5. “One or more persons living”. 

6. “Who shall be in existence”, 

7. Minority, 

8. Alternative limitations one of which is void 
under this section. 

9. Contracts if governed by rule against perpe- 
tuities. 

10. Covenant running with the land. 

11. Power of appointment. 

12. Muhammadan law. 

I. Scope.— [1] Law ba=! always regarded, as being 
against public policy, the creation of perpetuity. (’92] 
15 Mad 424 (443, 444) (D B) ^ (’36) 63 Cal 209 (213) 
(D B) (Perpetuity may arhe by taking away from 
owner of property power of alienation thereof and by 
creation of future remote interests,) 

[2] Every attempt to create a perpetuity is held 
void and of no efieet. (’92) 15 Mad 448 (.468, 470). 

[.4] 1 he reason of the rule against perpetuity is *the 
mischief that would arise to the public from estates 
remaining for ever, or for a long time unalien-ible, or 
untransferable from one band to another, being a damp 
on industry and prejudice to trade, to which may be 
added the inconvenience and distress that would be 
brought on families whose estates are so fetiered.” 
(1732) 24 E E 917 (918) : 2 P Wms 686, Stanley v. 
Lmgh, 

[4] It is possible that the vesting may be postponed 
beyond the limits fixed by the section, the disposition 
will be bad, although the events on which the vesting 
depended actually happend within the prescribed limits, 
(’ll) 38 Cal 603 (619) : 38 Ind App 112 (PC). 

2. Applicability to charges. — [1] Buie against 
perpetuity would not apply to a charge (Vol 5) 1918 
P C 156 (157) : 42 Mad 681 : 46 Ind App 64 (PC). 
(Appeal from (Vol 2) 1916 Mad 664.) ^ (Vol 15) 1928 
Mad 713 (721, 722) (BB). 
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Section 14 — Kote 2 (contd.) 

[See hov/ever (Yol 28) 1941 All 345 (349) : I L R 
(1941) All 691 (PB).] 

3. “Property.*’' — [1] Rule against perpetuity will 
apply to all dispositions of property whether moveable 
or immovable. (’96) 20 Bom 511 {515)^{’05) 7 Bom LR 
(Jour) 73 (74). 

4. “Which is to take effect.” — [1] Words 
“which is to take efect” show that the rule applies 
only to the creation of future interests and the rule 
prescribes a time limit beyond which such interest shall 
not vest (1910) 1 Ch 12 (24, 25) : 79 L J Oh 150, 
South Eastern Mly v. Associated Portland Cement 
Manufacturers^C^ol 15) 1928 Mad 2S (33) (DB)^(Vol 
18) 1931 Cal 651 (656) : 58 Gal 768. 

[2] “My remaining moveable property shall be dealt 

with by my son G according as he may think proper 
and when the sons of my son Q shall attain the age of 
21 the same shall he divided and duly received by G 
and his sons in equal shares” : gift to G"s sons 

was void. (’95) 20 Bom 450 (463) (DB). 

[3] A transfer of property in favour of another, to 
take effect on the extinction of the transferor’s line of 
male descendants, is against the law of perpetuities and 
cannot be given efiect to. (Vol 13) 1926 All 283 (283) 
(D B). 

[4] Where there is no question of any new interest 
to be created at a future time, the rule has no appli- 
cation. (Vol 29) 1942 All 254 (256) (DB)^(Vol 28) 1941 
Hang 305 (308) : 1941 Rang L R 410 (DB) © (Vol 15) 
1928 Mad 28 (33) (DB). 

[5] A leased out his property for period of 50 years 
and while more than 21 years of period had still to 
run, executed lease of his reversion to B — Grant of 
reversionary lease to commence at period more than 21 
years from date of grant held conferred vested interest 
not void for remoteness. (1918) 87 L J Ch 81 (84):(1918) 
1 Ch 202, Mann^ Crossman Paulin, Ltd. v. Land 
i?epts^rn7'©(1893) 32L R Ir 347, Bedingtonv, Browne, 

[6] Estate that is to arise within the prescribed 
period may be so limited as to determine on the happen- 
ing of an event however remote. (1897) 66 L J Ch 616 
(619) : (1897) 2 Ch 255, Wamwright w. Miller. 

5. “One or more persons living.” — [1] Trans- 
feror can create as many interests as he desires, in 
favour of persons living at the time of the transfer, 
(Vol 31) 1944 Oudh 65 (75) : 19 Luck 320 (DB). 

[2] A life in being would include a child in the 
womb. (1903) 51 W R (Eng) 609 (609):72 L J Ch 670, 
Moore v. Wingfield © (1907) 76 L J Oh 339 (345) : 
(1907) 1907 App Cas 139, Villar v. Qilhey. 

6. “Who shall be in existence.” — [1] Child 
adopted after a man’s death in pursuance of a power 
given by him, is in contemplatiOD of law begotten by 
that man. (’72) Ind App (Supp) 47 (67) (PC). 

[2] Transfer of life interest to a person followed by 
a transfer to his wife and children does not offend the 
rule against perpetuities. (Vol 29) 1942 All 254 (256) 
(DB). 

7. Minority. — [1] By deed of transfer interest 
therein created in favour of certain lives in being with 
remainder to unborn person upon his attaining age of 
21 years — Interest held void. (Vol 12) 1925 P 0 244 
(248) : 48 Mad 906 : 52 Ind App 310 (PC). 

8. Alternative limitations one of which is void 
under this section.— [1] If there be two alternative 
limitations one of which is bad as being too remote 
and the other valid the Court will disregard the invalid 
limitation and give effect to that which is legal, (1938) 
107 L J Ch 417 (418):(1938) 1 Oh 952, In re Carryer^s 


Will Trwsts©(’09) 36 Oal 431 (432)©(1900) 4 Cal W N 
671w (677w). 

[2] Several limitations some of which bad — Court 
will disregard invalid limitation and give effect to that 
which is legal. (Vol 24) 1937 P C 4 (7, 8) : I L E (1937) 
All 3 : 64 Ind App 5 (PC). (If one limitation is ulterior 
to or expectant upon another limitation which is void 
for remoteness former is also void although made to 
person in existence.) 

9. Contracts if governed by rule against perpetui» 

ties [1] Rule against perpetuities has no application 

to personal contracts which do not crf-ate any interest 
in property. (Vol 30) 1943 Cal 417 (424, 425) i I L R 
(1943) 2 Cal 605 (EB). (Rule against perpetuities ii 
branch of law of property and not of contract.) ©(19i0y 
1 Ch 12 (25) : 79 L J Oh 150, South Eastern, Eailway 
V. Associated Portland Cement Manufacturers. 

[2] Contracts for the sale of immovable property are 
not subject to the rule against perpetuities. (Vol 13) 
1926 Bom 497 (501, 504) : 50 Bom 566 (FB) © (Voi 
14) 1927 All 170 (172) : 49 All 527 (FB) © (Voi 8) 1916 
Mad 298 (300, 301) : 39 Mad 462 (DB) © (Vol 13) 1926 
Mad 699 (704) : 49 Mad 387 (DB) © (Vol 30) 1943 
Cal 417 (426) : I L E (1943) 2 Oal 605 (FB) © (Vol 15} 
1928 Pat 637 (640) : 8 Pat 243. (Covenant for pre-emp- 
tion.) © (Vol 32) 1945 Pat. 162 (170) : 23 Pat 871 (DB) 
© (Vol 8) 1921 Sind 118 (120) : 17 Sind L R 1 (DB)© 
(Voi 31) 1944 Nag 187 (187, 188) ; I L R (1945) Nag 
174. (Agreement at partition.) 

[See however (Vol 9) 1922 P G 165 (167) : 6 Pat L 
Jour 163 : 48 Ind App 376 (P C). (Contract made in 
1872 before T P Act )] 

[But see (Vol 9) 1922 Bom 84 (88, 89, 94) ; 47 Bom 
191 (DB) © (Vol 34) 1947 Bom 191 (192, 193) (DB) © 
(Vol 3) 1916 Mad 856 (857) : 38 Mad 114 (DB)© (1882) 
20 Ch D 562 (580, 581): 51 L J Ch 193, London and 
South Western Railway v. Oomm © (Vol 14) 1927 Pat 
412 (412) (DB) ] 

[3] A covenant to indemnify a transferee lor the loss 
of the land transferred by securing Mm equivalent 
land, was held unenforceable as violating the rule 
against perpetuities. (Vol 15) 1928 Mad 894 (896) ; 51 
Mad 688. 

10. Covenant running with the land. — [1] A cove- 
nant which runs with the land is free from any taint of 
perpetuity. (1901) 70 L J Ch 72 (76) : (1901) 1 Ch 54, 
Muller V. Trafford ©(Vol 8) 1921 Mad 541 (541) ; 44 
Mad 230 (DB) © (Vol 12) 1925 Mad 732 (733). 

11. Power of appointment [1] Whatever estates 

may be created by a person seized in fee may equally 
be created under general power of appointment. (1885} 
54 L J Oh 732 (734) *. 29 Ch D 521, Rous v. Jackson, 

[2] In the case of a special power of appointment, 
the question whether an estate or interest created by 
appointment under a special power, is too remote 
depends upon its distance from the creation and not 
from the exercise of the power. (1906) 75 L J Ch 599 
(602) : (1906) 2 Ch 199, In re Thomson. 

[3] If the interest is to be had under a power of 
appointment and if the exercise of the power is made 
contingent upon an event which may by possibility 
happen beyond the limits of the rule under this section 
the mere fact that the contingency has happened ear- 
lier and has rendered the exercise of the power practi- 
cable within the prescribed limits, does not validate the 
interest created under the power. (’08) 31 Mad 517 
(621) (DB). 

12. Muhammadan law. — Independently of this 
section the Muhammadan law does not favour a per- 
petuity, except in the case of wakf. (Vol 26) 1939 P G 
185 (189) (P C). 
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15. If» on a transfer of property, an interest therein is created for the benefit of a class of 
Transfer to class some of persons with regard to some of whom such interest fails by reason of any 
13 sections of the ruies contained in sections 13 and 14, such interest fails ®[in regard 

* to those persons only and not in regard to the whole class.] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 9, for “as regards 

the whole class.’* 

®Ci6. Where, by reason of any of the rules contained in sections 13 and 14, an interest created 
Transfer to take effect on for the benefit of a person or of a class of persons fails in regard to such 
failure of prior interest. person or the whole of such class, any interest created in the same 
transaction and intended to take effect after or upon failure of such prior interest also fails J 

[a] Ss. 16 to 18 were subshtiited by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S, 10* 

®[17. (l) Where the terms of a transfer of property direct thai: the income arising from the 
Direction for accumala- property shall be accumulated either wholly or in part during a period 
longer than— 

(a) the life of the transferor, or 

fhj a period of eighteen years from the date of the transfer. 


such direction shall, save as hereinafter provided, 


Section 15— Note 1 

[1] Before the amendment of tbis section in 1929, 
the interest failed “as regards the whole class,” 

[2] Transfer to the transferor’s “son’s son” or “son’s 
daughters ' or to the “widows” of X, a Hindu, is a trans- 
fer to a class where the number is uncertain at the date 
of the tranfer. (’98) 22 Bom 533 (aSSj'S* (1834) 6 Sim 
485 (492) : 55 B R 676, Porter v. Fox. 

[3] A transfer to the “children of the grandchil- 
dren” is a tranfer to several classes of persons, the 
children of each grandchild forming a separate class. 
(1865) 34 L J Ch 3 (4) : 146 R R 545, Knapping v, 
Tomlinson. 

[4] A transfer to all the grandchildren of the trans- 
feror “with the exception of one namely the 

exception not being mentioned, is a transfer to a class 
comprising all the grandchildren. (1861) 9 Hare 37 
(39) : 68 E R 404, llhngworih v. Cooke. 

[5] Where the transferees are specifically named the 

transfer cannot be said to be a transfer to a class of 
persons. (Vol 23) 1936 Sind 158 (159) ; 29 Sind h R 
374 (’01) 3 Bom L R 785 (789) (DB). 

[6] Transfer to an ascertained number of persons as 
a transfer to ‘ my grandchildren by my late daughter 
E. W,” is not a transfer to a class. (’92) 15 Mad 448 
(466). 

[7] Transfer to X with his wife and his children 
or “to my brother for life and his surviving children 
and my niece”, is not a transfer to a class. (’91) 15 Bom 
543 (547, 548) (DB) (1863) 33 Beav 43 (48) ; 55 
E B 282, Drakeford v. Drakeford. 

[8] it a transfer provides that the members of the 
class of transferees should be ascertained at a specified 
time or on the happening of a particular event they 
will be ascertained at that time or on the happening 
of thatovent. (1894) 63 L J Ch 644 (547): (1894) 2 Ch 
310, In re Wood; Tullett v. Colville ©(1863) 33 Beav 
43 (48): 55 E R 282, Drakeford v. Drakeford. 

[9] Bequest — No date for ascertaining membets of 
class of transferees provided for — Members of class are 
to be ascertained at death of testator. (1865) 34 L J 
Ch 3 (11): 12 W R (Eng.) 784, Knapping v. Tomlin^ 
son ©(1878) 48 L J Ch 150 (152): 10 Ch D 264, Picken 
V. Matthews. 

[10] A transfer or bequest to a class does not operate 
in favour of such members of the class who have died 
before the time at which the class is to be ascertained, 
or who have attested the will, or who are incapable 
of taking otherwise by operation of law. (1876) 46 
Ij J Oh 33 (36) : 4 Ch D 165, In re Coleman and 
Jarrom. 


be void to the extent to which the period during 

£. 

[11] Transfer or bequest to class — Transfer eimrea 
for benefit of those member of class who are capable o! 
taking. (Vol 21) 1984 Cal 379 (382): 61 Cal 106 (DB). 

[12] Founder herself constituting first shebait and 
after her death A and B or their male heirs alive at 
time of her death and subsequently on death of any 
shebait his male heirs to be shebaits —This section 
does not apply. (Vol 32) 1946 Pat 211 (228, 229, 250) % 
23 Pat 763 (DB). 

Section 16 — Note 1 

[1] Where an interest is intended to take effecc 
after a prior interest and the prior interest is void for 
any reason, the subsequent interest also fails. (Vol 29) 
1942 Bom 155 (158): I L R (1942) Bom 441 ©(1788) 

1 R R 467 (472, 473) : 100 E R 131, Bohnson v* 
Hard'^astle. 

[2] Taluqdar devised his estate to his wife for life 
and after her death to his younger son by her — 
Bequest to wife failed by reason of its being void for 
want of registration of will as reqired by Oudh Estates 
Act, I of 1869 — Gift to son held took effect. (’S3) 10 
Cal 482 (488); 11 Ind App 1 (P C). 

[3] S gave away property to B> for life and after 
her death, if there be any male descendants to them 
absolutely — If R would have only daughters they were 
to have it without any power of transfer — In absence 
of any issue male or female property to go to D — Gift 
to R's daughters held only of limited interest and as 
such void under S. 13 and gift over to D, held void 
under this section. (Vol 21) 1934 Oudh 35 (40) : 9 
Luck 329 (F B). 

[4] Where a grant is made alternatively the failure 
of the one, even on the ground of Ss. 13 and 14 will 
not operate to nullify the other. (1852) 42 B B 826 
(840, 841) : 20 L J Ch 153, Moneypenny v. Derring. 
((1822) 24 R R 55B, Beard v. WestcoU, Bef.) © ( 92) 
16 Bom 492 (497) (D B) © (1915) 84 L J. Ch 505 
(509): (1915) 1 Ch 837, In re Davey; Prisk y. Mitchell 

[5] Where an ulterior gift is to take effect on the 
happening of either of two contingencies one of which 
is void for remoteness and the other valid the Court 
will separate the two contingencies if they are separ- 
able though expressed in one clause and will give 
effect to the ulterior disposition on the happening of 
the valid contingency. (1859) 115 E R 257 (264, 266): 
29 L J Q B 121, Evers v Challis. 

Section 17 — Note 1 

[1] Where a person transfers property to another 
absolutely, but the terms of the transfer direct that tho 
income arising from the property should be accumii- 
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which the accumulation is directed exceeds the longer of the aforesaid periods, and at the end of 
auoh last-mentioned period the property and the income thereof shall be disposed of as if the 
period during which the accumulation has been directed to be made had elapsed. 

i%) This section shall not affect any direction for accumulation for the purpose of — 

(i) the payment of the debts of the transferor or any other person taking any interest 
under the transfer, or 

(ii) the provision of portions for children or remoter issue of the transferor or of any 

other person taking any interest under the transfer, or 

(iii) the preservation or maintenance of the property transferred; and such direction may 

be made accordingly.] 

[a] S. 16, legislative-note [a]. 

^l18. The restrictions in sections 14, 16 and 17 shall not apply in the case of a transfer of pro- 
Yransfer in perpetuity for perty for the benefit of the public in the advancement of religion, know- 
benefit of public. ledge, commerce, health, safety, or any other object beneficial to mankind.] 

[a] See S. 16, legislative-note [a]. 


Section 17 — Note 1 (contd ) 

lated, the direction would be a repugnant one and 
would be void under the provisions of S. 11. (*75) 1 
CJal 104 (107, 108). (Ca^e befnre the Transfer of Pro- 
perty Act.) 82) 8 Cal 378 (387) (D B). (Do,) 

[2] Limitatioris prescribed by this section are alter- 
native as is shown by the word “or”. (1884) 32 W R 
(Eng ) 284 (285): 53 D J Gh 201, J agger v. Jagger, 

[3] I! a person directs that to be done which as a 
result leads to an accumulation, it will amount to a 
dirfction for accumulation. (1855) 24 L J Ch 716 (719): 
43 B B 1309, Tench v. Cheese 

[4] A transferring property in 1920 with direction 
-hat its income should be accumulated for eighteen 
years from 1930— Income will be valid as to eight 
years up to 1938 and void beyond that year — Income 
I'rom 1833 onwards will be disposed of as if period for 
accumulation had aspired. (1841) 49 E R 231 (235): 
10 L J Oh 266, mis V. Maxwell ©(1849) 18 L J Oh 
191 (193]; 83 R B 360, Nettieton v. Stephenson, 

[5] In computing the period of eightnen years from 
the date of transfer, the date of the transfer should 
be escludecl (1808) 83 E R 748 (752): 15 Yes 248, 
XiBS^er V. Garland, 

[6] If a transferor makes a provision for the dis- 
charge of liabilities that are likely to arise in the future 
under a covenant or an agreement that has already 
been entered into, such a provision also will be good 
as one for the payment of ‘’debts”. (1859) 45 E R‘339 
(344); 29 L J Oh 230. Varlo v Faden ©(1910) 80 
L J Ch S3 (32) ; (19H)) 2 Ch 558, In re EurlhatU 
IProvision for payment of debt must be hona fide,) 

[7] Debts paid and satisfied out of capital fund — 
Provisbn for accumulation of income In order to re- 
coup capital that has been taken out from fund is not 
provision for payment of debts. (1904) 73 L J Oh 543 
(544): (1904) 1 Ch 826, In re Heathcote, 

[8] Where an accumulation is directed with the 
object of giving something to the children which does 
not ccnstltuta only a part of the estate th*’ direction 
will not come within the exception. (1853) 43 B R 17 
124) : 23 L J Ch 204, Ediuards v Truck (1852) 68 
M B 6.54 (655) : 22 L J Ch 9o, tT ones v. Maggs. 

[9] Only accumulated fund to go to the children — 
Aeoumulation held for providing portions, (1904) 73 
Si J Ch 3 (6) : (1904) 1 Gh 322, In re Stephens. 

[10] Word ‘portion* oonveTS the meaning of a sum 
of money secured to a chdd oat of property either com- 
ing front or settled upon its parents. (1904) 73 L J 
€h 3 (6) : (1904) 1 Ch 822, In re Stephens 

[11] It is not necessary that the interest given to the 
parents must be created by the same clause by which a 
®^?ovlaion for their children is made. (1862) 42 E R 
*S5B (966) ; 22 L J Ch 1, Barrington v. Liddeh 


[12] Any interest is interest, however minute. (1837) 
7 E R 347 (352) : 5 01. & Fin. 114, Evans v. EaVmr, 

SECTION 18 — SYNOPSIS 

1. Scope. 

2. “For the benefit to mankind.” 

3. Muhammadan law. 

4. Transfer to several objects some of which fail. 

Scope. — [1] Gifts of land for^ charitable purposes 

are not void merely because they may go on for ever. 
(Yol 28) 1941 Rang 305 (308) : 1941 Rang L R 410 
(DB)©{1882) 52 L J Q B 193 (197) : 7 App Gas 633, 
Goodman v. Saltash Corporation* 

[2] Object of the rule (i. e„ the rule forbidding the 
tying up of property) is to prevent the mischief of mak- 
ing property inalienable unless for objects which are in 
some way useful or beneficial to the community. (1876) 
6 L B P C 381 (394) : 24 W R (Eng) 174, Yoap Oheah 
Neo V. Ong Cheng Neo. 

[3] Bequest to charity to take effect beyond the 
period allowed by the rule against perpetuities is valid 
where the property had been given in the meantime to 
another charity! (TS) 40 Cal 192 (214). 

[But see (Vol 6) 1919 Cal 809(812):46 Cal 485(DB)]. 

[4] Exception provided by this section extends to all 
transfers for the benefit of the public “ in the advance- 
ment of religion”. (Vol 10) 1923 Cal 708 (713) (D B)© 
(Yol 28) 1941 Mad 188 (191) (D B). 

[5] Provisions of this section are a useful guide in 
considering questions arising in places where the Trans- 
fer of Property Act does nob apply. (’09) 33 Bom 122 
(189). 

2. “For the benefit ..... to mankind.” 

[1] A purpose must, in order to be charitable be 
directed to the benefit of the community or a ssetion 
of the community. (’10) 32 All 503 (511) (DB). (Dis- 
tinction between public purpose and one which is not 
public is often subtle). © (’92) 15 Mad 424 (444) (DB)© 
(1924) 93 Ij J P C 173 (177) : 1924 App Cm i96, 
Verge v. Somermlle, 

[2] If the intention of the donor is merely to benefit 
specific individuals the gift is not charitable even though 
the motive of the gift may be to relieve their poverty 
or to accomplish some other purpose in reference to 
these particular individuals which would be charitable 
if not so confined; on the other hand, if the docor*3 ob- 
ject is to accomplish the abstract purpose of relieving 
poverty, advancing education or religion, etc., without 
reference to any particaiar individuals and without 
giving any particular individual the right to claim the 
funds, the gift is charitable. (’10) 32 All 503 (511) (DB) 
©(1842) 49 E R 645 (547) : 11 L J Oh 336. Nash v. 
Morley © (1740) 26 E R 454 (454) ; 2 Atk 87, The 
Attorney General v. Pearce* 
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19. Where, on a transfer of property, an interest therein is created in favour of a person 
YasM interest. Without specifying the time when it is to take effect, or in terms specifying 

that it is to take effect forthwith or on the happening of an event which must happen, such interest 
is vested, unless a contrary intention appears from the terms of the transfer, 

A vested interest is not defeated by the death of the transferee before he obtains possession. 
Explanation — An intention that an interest shall not be vested is not to be inferred merely 
from a provision whereby the enjoyment thereof is postponed, or whereby a prior interest in the 
same property is given or reserved to some other person, or whereby income arising from the 
property is directed to be accumulated until the time of enjoyment arrives, or from a provision 
that if a particular event shall happen the interest shall pass to another person. 


Section IS — Note 2 (contd,) 

{3] Objeets which the English law woulci possibly re- 
gard as superstitious are sometimes allowable and oven 
commendable according to Hindu and Uahomedan 
Laws (’81) 6 Bom 42 (50). (In deciding whether obj^'Ct 
:s beneficial to public, customary law and common op«- 
nion among community to which parties interested be- 
long must be taken into consideration.) ^ (75) 12 Bom 
HOB214(216l (DB'. 

[4] Intention to benefit the community is sufficient 
and it is not necessary to see in every case that if the 
object is carried out the community would in fact be 
benefited. (1893) 64 L J Oh 856 (858): (lb95) 2 Ch 501, 
fn Fomaux. 

[5] A religious purpose can be a charitable purpose 
only where the religions services tend directly or in- 
directly towards the instruction or edification of the 
public. (1871) 40 L J Ch 640 (651) ; L R 12 Bq 574, 
Gochs V. Manners ©(’06) 28 All 384 (387) (DB)©(1893) 
62 L J Ch 342 (346) : (1893) 2 Ch 41, In re White. 

[6'' The following have been held to be good as 
charitable gifts : 

(a) Gift for saying masses. (1930) 99 L J Oh 282 
(234) : (1930) 1 Ch 624, In re Eoadley © (1934) 103 
H J Ch 49 (52) : (1934) 1 Oh 162, In re Caus ©(’68) 2 
Beng h R (00) 148 (151). 

[But see (’92) 15 Mad 424 (447) (DB) © (1854) 61 
B B 781 (784) : 23 L J Ch 947 Heath v Chapman.} 

(b) Gift for hospitals. (’75) 14 Beng L R 442 i447) © 
(’02) 6 Cal W N 321 (824). 

(c) Trust for promoting the knowledge of the poor 
and ignorant inhabitants of a certain named place, 
(1885) 39 E B 1106 (1110) ; (1835) 4 L J (KS) Ch 115, 
West V Shuttleioorth. 

(d) Gift to a voluntary association having for its 
object the teaching of Ignorant and nursing of the sick. 
(1871) 40 li J Gh 640 (640, 651) ; L B 12 Eq 674, 
Cocks V. Manners. 

(a) Gift for the purpose of providing or keeping in 
good order a burial ground. (1905) 74 L J Ch 95 (98) : 
(1905) I Ch 68, Attorney General v Lucas. 

(f) Trust for the provision of play fields, parks, 
gymnasiunas for the health and welfare of the working 
classes (1932) 101 L J Oh 62 (54) : (1932) i Gh 13d, 
In r& Hadden* 

[7] Trusts relating to Muktad and Baj ceremonies 
prevailing among Parsis are good as charitable gifts. 
(’09) 33 Bom 122 (211). 

[S] Dedication to feed poor piligrims and distribute 
oB among them on certain days is for the benefit of the 
puhlio and does advance religion. (Vol 28) 1941 Mad 
188 (192) (DB). 

£9] Sir Oowasji Jahangir Hall, Library and Kajabhai 
Tower which are occupied by Bombay University are 
buildings occupied for charitable purposes. (92) 16 
Bom 217 (228) (DB). 

£10] The following have been held not to fall within 
ihe class of charitable gifts : 

(a) Bequest with a direction “that a house for per- 
iorming religious ceremonies to my late husband and 


mvself be erected”. (1875) L E 6 P G 381 (396) : 24 
W R (Eng ) 174, Yeap v Ong. 

(b) Gift merely ioi the purpose of keepmg up a tomb 
of the testator and of hm family. (1864) 55 B R 507 
(508, 509) : 33 L J Ch 674, Fotvler v. Fowler © (1862) 
54 B E 1132 (1133) : 31 L J Gh 897, Richard v. 
Bobso7i* 

[See however (Vol 28) 1941 Mad 188 (192) (DB)] 

(c) Gift to a voluntary assoeintioa of women for the 
purpose of working out ther own swlvation by religious 
exercise and self-denial (IbVl) 40 L J Ch 640 (651) : 
L R 12 Eq 574, Cocks v. Manners, 

(d) Bequest for the purpose of encouraging mere 
sports (1895) 64 L J Ch r95 (701) : (1895) 2 Gh 649, 
In re Nottage (Sport of yaohr-racir g) 

(e) Legacy for the maintenance and np keep of a 
masonic temple. (1925) 95 L J Ch 46 (47) ; 1925 Ch 
746. In re Porter. 

[11] Trust with a direction to the trustee to k^p in 
repair testator’s grave and those of his wife and child 
is a perpetuity. (’18) 40 Cal 192 (209) 

[12] Whether a particular chanty was for the bene- 
fit of the public or not is a question of fact. (Yol 28} 
1941 Mid 188 (192) (DB) 

3. Muhammadan law — [1] Principle of this section 
has been recognised by the Muhammadan Jaw. (Yoi 26) 
19 >9 P C 185 (189) (P C). 

4, Transfer to several objects some of which 
fail. — [1] Portion of the deed reUtingto other interests 
will be rejected and effect will be given to the portion 
creating a trust in favour of the chanty. (’81) 7 Cal 
L R 241 (245, 246) © (’03) 5 Bom L H 624 (632). (Trust 
for charity does not become void because it is incor- 
porated in deed of transfer which, in respect of other 
interests created thereby, is void by reason of per- 
pemity). 

[2] Fund given to charitv as well to other objects 
— How much required for one objec’ and h »w much for 
another not ascertain ible — Fund will be divided equally 
among different objects and portion declared to be bad 
will go to residuary estate of d mor (1866) 36 L J Ch 
147 (149), re Mqy's Trust © (1866’ 35 L J Ch 345 
(347) I L R 1 Eq 586, Hoare v, Osborne. 

SECTION 19 — SYNOPSIS 

1. Scope, 

2. “Or in terms specifying that it is to take effect 
forthwith”. 

3. “On the happening of an event which must 

happen”. 

4. ‘‘Unless a contrary intention . , . transfer”. 

5. Vested interest is transierable and heritable. 

6. Postponement of enjoyment. 

7 Direction to accumulate, 

8 Condition subsequent. 

9 Provision for gitt over is not proof of intention 
to the contrary. 

10. Power of appointment. 

1, Scope:— [1] This section and the eoTre=pr»ndmg 

S. 119, Succession Act, 1925, give expression to the Eng- 
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Section 19— Note 1 (contd.) 

iish notion of vested interests and make it the law of the 
land except in the ease of Muhammadans. (Yol. 20) 
1933 Oudh 439 (444): 8 Luck. 602 (DB). 

[2] An estate or interest is vested when there is an 
immediate right of present enjoyment or a present 
right of future enjoyment An estate or interest is 
contingent when the right of enjoyment is to accrue 
on an event which is dubious or uncertain. (Yol. 19) 
1932 Cal. 600 (609): 59 Cal. 859 (DB). 

[3] Intention of the person creating the interest 
must be gathered from the language employed by the 
grantor in the grant giving the plain and natural 
meaning to the words employed by him. (Yol. 16) 1929 
P. 0. 149 (151); 4 Luck. 305: 56 Ind. App. 213 (P. C.) 

[4] Document must be construed as a whole, giving 
attention to every provision therein. (Yol. 15) 1928 
P. 0. 35 (37) (P. C ). 

[5] In eases of doubt, the role is to so construe the 
document, as to lean to vesting, (1855) 24 L. J. Ch. 
505 (507): 52 E. R, 681, BrocJcle Bank v. Johnson 
©(Yol 22) 1935 Mad, 865 (866, 867) 

[6] A vested interest is not the less so, because it 
might not be of any value when it actually falls into 
possession. (Yol. 18) 1931 Pat. 76 (77) 

[7] This section does not apply unless there is a 
transfer of property. (Yol. 30) 1943 Bom. 7 (9) (DB). 

2. “Or in terms specifying that it is to take 
eSect forthwith*’. — [1] X, by will, directed trustees to 
divide estate, 21 years after testator’s death into 
certain shares and gave one such share to his wife and 
stated that such share should vest in her at date of his 
death — Held that she took vested estate, though post- 
poned in nossession for 21 years. (Yol. 17) 1930 P. 0. 
7 (8) (P. C.). 

[2] Trust deed provided that trustee should hold 
fund for use and benefit of A and B to be “made over” 
to them on their attaining 21 years of age — Words “to 
he made over” held more consistent with postpone- 
ment of vesting in possession of that which is vested 
in interest than with postponement of vesting in inte- 
rest itself. (*01) 28 Cal. 621 (633): 28 Ind, App. 169 
(P. 0.) 

3. “On the happening of an event which must 
happen.” — [1] Death of a person is a certain and not 
an uncertain event, (Yol. 19) 1932 Cal. 600 (609). 59 
Cal. 859 (DB) 'i«(Yol. 1) 1914 Mad. 64 (66) (DB) 5«(Vol. 
12) 19*25 All. 389 (390); 47 All. 496 (DB) Yol, 12) 1925 
Mad. 699 (602) (DB). (Transfer made creating interest in 
favour of B not merely in event of A’s death but in 
event of B surviving A—B would take only contingent 
interest which would become vested only if he survived 
A.)^ (Yol. 21) 19340udh. 454(455): 9 Luck. 173 (DB). 

[2] Transfer made to A for life and then to B-~~-B's 
interest is vested interest. (1846) 4 Moo. Ind App. 137 
(174) iP. C.) ©(’11) 38 Cal. 468 (472); 38 Ind. App. 54. 
(P.C) 

[3] Income of fund given to A for his life— Corpus 
to be then divided and given to B, C and D— B, 0 and 
D held got vested interest in corpus, even before death 
of A (Yol. 23) 1936 P 0. 285 (287) (P.C.) 

[4] Testator provided that A and B should get his 
property after his and his wife’s death— A and B held 
obtained under will vested interest, (’ll) 33 All 558 
(569) (DB). 

[5] A nominated B as one entitled to receive provi- 
dent fund of A in event of A’s death— JB held, took 
vested interest in fund even before A’s death. (Yol, 23) 
1936 Mad. 477 (479): 69 Mad. 865 (DB). 

[6] Property given to A for life and after his death 
to B if he survived A, or to his heirs if he did not 


survive A — B held took vested interest and not contin- 
gent interest, contingent on bis surviving A. (Yol. 12^ 
1925 All. 389 (391); 47 Ail. 496 (DB) ©(Yol. 21) 1934 
Oudh 59 (61): 9 Luck. 378 (DB) © (Yol, 21) 1934 
Oudh. 454 (455); 9 Luck 173 (DB). 

[4] ‘‘Unless a contrary intention. . . transfer”: — 

[1] The burden of proving the contrary intention is 
on those that assert it, and the weight of the biirdeu 
is aggravated by the elimination in the explanation of 
circumstances which might, apart from the explanaiioiij, 
be thought sufficient to dischaiga it. (Yol. 18) 1931 
Cal. 651 (655): 58 Cal. 768. 

5. Vested interest is transferable and herit-- 
able.— [1] A vested interest, even though there is no 
present possession is a transferable interest in law. 
(Yol. 12) 1925 All. 389 (391); 47 All. 496 (DB)©(Yol. o) 
1918 All. 115 (120): 40 All. 692 (DB) © (Yol. 10) 1923 
Bom. 415 (415) (DB) © (Yol. 14) 1927 Lah. 166 (168) © 
(’05) 1905 Pun. L. R No. 143, p. 499 (502) (DB) © 
(Yol. 20) 1933 Mad. 885 (887) (DB) © (Yol. 5) 1918 
Oudh. 191 (192): 21 Oudh. Cas. 312 (DB) © (Yol. 24) 
1937 Pat. 163 (165) (DB) © (Yol. 24) 1937 Smd. 306 
(307, 308): 31 Sind. L. R. 506 (DB). 

[2] Yested interest can be attached and sold in exe- 
cution of a decree. (Yol 13) 1926 Mad 371 (373) (DB) © 
(Yol 21) 1934 Oudh 454 (454) : 9 Luck 173 (DB) © 
(Yol 21) 1934 Oudh 59 (61) ; 9 Luck 378 (DB) © (Vo! 
17) 1930 Rang 184 (185) (DB)© (Yol 34) 1947 Bom 185 
(187). 

[3] Yested interest is a heritable interest which will 
descend on the death of the owner of the interest to his 
heirs. (’96) 22 Bom 409 (414) (DB) © (Yol 23) 1936 Cal 
802 (803) : I L R (1937) 1 Cal 683 (DB) © (Yol 14) 
1927 Lah 166 (168) © (’28) 109 I 0 654 (654) (Lah) © 
(Yol 6) 1919 Mad 768 (769) (DB) © (’81) 4 Mad 124 
(127) (DB) © (Yol 16) 1929 Nag 27 (28) © (Yol 14) 1927 
Nag 226 (229). 

[4] Vested interest is not defeated by the death of 
the transferee before he obtains possession. (Yol 24) 1937 
Pat 247 (249) (DB) © (Yol 16) 1929 Mad 32 (33). 

6. Postponement of enjoyment. — [1] Mere fact 
that a transferee is not entitled to immediate enjoy- 
ment does not necessarily make the interest a con- 
tingent one. (Yol 20) 1933 Mad 885 (886, 887) (DB) © 
(Yol 28) 1941 Rang 239 (240) © (Yol 13) 1926 Mad 371 
(373) (DB). 

[2] Provision for postponement will be valid where 
the right of enjoyment is given in the mean-while to 
some other person, or the transferee is under the age of 
majority and the enjoyment is postponed till he attains 
that age. (1859) 70 E R 423 (426) : 1859 John 265, 
Gosling’s case, © (’88) 13 Bom 463 (468, 469) (DB) © 

’ (’01) 26 Bom 319 (323. 324) (DB) © (’96) 24 Cal 44 (52), 

[3] Direction postponing payment held repugnant to 
estate created unless the property was given for the 
benefit of another in the interval. (Yol.l4) 1927 Lah 404 
(407) : 8 Lah 181 (DB). 

[4] Gift of property to a person with a proviso that 
for 13 years the income of the property should be used 
for other purposes is valid. The gift to the person 
during the period of 13 years is limited one and 
becomes absolute on the expiry of that period, (’05) 1 
Cal L J 605 (612). 

7. Direction to accumulate.— [1] Intention that 
an interest shall not be vested is not to be inferred 
from a direction to accumulate the income arising out 
of the property until the time of payment arrives. 
(1840) 48 E R 1164 (1167) : 9 L J Ch 226, Blease v. 
Burgh. 

8. Condition subsequent. — [1] Interest may be 
vested though it may be defeated by a condition subse-" 
quent. (Yol 28) 1941 Rang 239 (240). 
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When unborn person ac- 20. Where, on a transfer of property, an interest therein is created 

quires nested on for the benefit of a person not then living, he acciuires upon his birth, 

crans er ^ or is ene . unless a contrary intention appear from the terms of the transfer, a 
Tested interest, although he may not be entitled to the enjoyment thereof immediately on his birth, 

21. Where, on a transfer of property, an interest therein is created in favour of a person to 
Contmgen!; interest. take effect only on the happening of a specified uncertain event, or if a 
specified uncertain event shall not happen, such person thereby acquires a contingent interest in 
the property. Such interest becomes a vested interest, in the former case, on the happening of the 
event, in the latter, when the happening of the event becomes impossible. 

Exception.— Wheie, under a transfer of property, a person becomes entitled to an interest 
therein upon attaining a particular age, and the transferor also gives to him absolutely the income 
to arise from such interest before he reaches that age, or directs the income or so much thereof as 
may be necessary to be applied for his benefit, such interest is not contingent. 


Section 19 —Note 8 (contd.) 

[2] A granted oerfcain land to his wife Ron condition 
that if she had child by him grant should be taken as 
perpetual mokurrari but if she had no child by him 
grant should fc 3 taken as life mukurrari with remainder 
to X and Y — Deed held conferred on X and Y 
vested remainder liable to be displaced in event of 
child being born to B. (’90) 18 Cal 164 (176) : 17 Ind 
App 201 (PC). 

[3] Will provided that after testator’s death certain 
property should go to B for life and on his death to 
S’s male issue and on failure of such issue to D — D 
held took vested interest in property. (Vol 27) 1940 
Oudh 184 (189). 

9, Provision for gift over is not proof of in- 
tention to the contrary,— [1] Property given to donee 
in clear words —Inclusion of clause providing for dives- 
ting of property from donee would not come in way of 
property being vested in him on date of gift. (Vol 1} 
1914 Mad 64 (66) (D B). 

[2] Provision for gift over will not render the prior 
gift a contingent one. (Vol 17) 1930 P C 7 (8) (P C). 

[3] If, in addition to the provision for a gift over the 
grantor uses words clearly showing an intention to create 
only a contingent interest, the intention will prevail 
and the interest created will only be a contingent one. 
(1816) 35 E R 855 (855): 16 R R 142, Glanvill v. Gian- 
vUl ^ (1836) 58 E R 979 (981) : 5 L J (NS) Ch 122, 
Russel V. Buchaman. 

10. Power of appointment.— [1] Pendency of the 
Dower does not prevent the vesting of the property. 
(1883) 31 W B (Eng) 945 (946) : 24 Ch D 244, WiUon 
V. Dugmd ^ (1867) 36 L J C P 218 (223) : L R 2 0 P 
511, Bradley v. Cartwright. 

[2] No gift to individual or class, otherwise than as 
they might take by esecation of power of appointment 
given to third person — Individual or class does not 
take vested interest from time of creation of power. 
(1750) 28 E B 41 {41, 52) : 2 Ves Sen 61, Marlhrough 
(Duke) V. Godolphin (Lord). 

[8] Will bequeathed property to A for life with re- 
mainder to R — A also given general power of appoint- 
ment under which she could appoint her daughter’s 
sons to certain portion of property — Power of appoint- 
ment would not prevent vesting of remainder, (Vol 24) 
1937 Pat 163 (164) (D B). 

Section 20 — Note 1 

[i] Interest validly created in favour of unborn per- 
son — Such interest becomes vested in unborn person, 
upon his birth unless contrary intention appears from 
terms of transfer. (’01) 28 Cal 621 (634, 635) : 28 Ind 
App 159 (P C) ^ (Vol 12) 1925 Mad 599 (602) (D B). ' 


SECTION 21 — SYNOPSIS 

1. Section does not affect rules of Muhammadan 

law. 

2. Scope. 

3. Contingent interest is transferable. 

4. Contingent interest includes CKpectancies. 

5. Transfer to person at particular age. 

6. Transfer to persons ‘then’ living after 

prior interests. 

7. Direction to do a duty under the law if 

a contingency. 

8. Contingent interest when becomes vested. 

9. Two or more contingencies, 

10, Exception. 

11, “Before he reaches that age’’. 

12. “Or directs”. 

1. Section does not affect rules of Muhammadan 
law. — [1] Section does nofe aSect rule of Muhamma- 
dan law. A contingent interest cannot be subject of 
valid gift. (’06) 28 All 342 (345) (D B). (Contingent 
interest not recognised by Muhammadan law)'$< (’ll) 36 
Bom 214 (226) © (’66) 5 Suth W R 4 (19) (DB). 

2. Scope. — [1] Immediate right of present or future 
enjoyment— Interest is vested — Bight itself to accrue 
on happening of uncertain event — Interest is contin- 
gent. (Vol 19) 1932 Cal 600 (609) : 59 Cal 859 (DB). 

[2] On death of last surviving widow of late Baja 
his daughter, or failing her next heir, if any was to 
inherit the property — B.M that until death of last 
surviving widow, interest created in favour of daughter 
was only contingent on her surviving last widow, 
(Vol 23) 1936 P G 131 (133) : 69 Mad 633 : 63 Ind 
App 224 (PC). 

[3] Bequest of certain sum to A to be paid on occa- 
sion of marriage — Gift held contingent upon marriage 
taking place after the will came into eSect. (Vol 17) 
1930 Bom 191 {199, 200) : 54 Bom 353. 

[4] Transfer to A for life then to her adopted son 
— If she died without adopting then to B and her sons 
— B obtained only contingent interest. (Vol 7) 1920 
Bom 295 (296) (DB). 

[5] Bequest to testator’s wife for her lifetime and 
after her death to testator’s nephew if he remains 
obedient to her — Eeld vesting postponed till death of 
wife and contingent upon his remaining obedient to 
her. (Vol 31) 1944 Bom 196 (197). 

[6] Plot of land purchased by wife — Mutual agree- 
ments between husband and wife providing that hus- 
band would build house on site and on consideration 
thereof would he entitled to live in house for his life- 
time— Both husband and wife to have right of resi- 
dence and on their death their daughter to inherit it — 
Agreements held to create contingent interest. (Vol 23) 
1936 Lab 1002 (1004) (DB), 
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Section 2 i— Note 2 (cmitd.) 

[7] Provision as to provident fund money that if a 
member while in service should die or become insane 
sum standing to his credit should be paid to certain 
persons — His interest in the money is nofc contingent. 
(Voi 28) 1941 Rang 239 (241). 

3. Contingent interest is transferable. [1]— .Trans- 
fer of contmtient interest passes to the transferee all 
interest possessed by transieror when contigency happen- 
ed and interest vested in possession. (Vol 8) 1981 P C 
188 (144) (PC) ^ (1841) 3 Moo Ind App 435 (446) (PC). 

[2] Contingent interest cannot be made subject of 
forced sale in attachment proceedings. (Vol 26) 1939 
P C 6 (8) : I L R (1939) Bom 36 : 32 Smd L R 963 
(P C). {Conjirming (Vol 123) 1936 Sind 65 : 30 Sind 
L E 50). 

[3] Contingent interest not being existing right is 
not sufficient for suit for declaration of right. (*08) 35 
Cal 777 (789) (SB). 

4. Contingent interest includes expectancies. — [1] 
Chance of heir apparent to succeed to a person as heir 
or other mere possibility of a like nature is nofc * ‘con- 
tingent interest”. (’06) 30 Bom 304 (315) (Affirmed on 
appeal in (1907) 31 Bom 165). 

[But see (’87) 1887 All W N 84 (SS) (DB).] 

5. Transfer to person at particular age. — [1] Trans- 

fer to a person to take effect npon attaining a particu- 
lar age — Interest is contingent till he attains that age. 
(1817) 35 B R 979 (988) 16 E R 188, Leake v. Boh^n- 

son S' (1921) 90 L J Ch 499 (504), In re Austor (1905) 
74 L J Oh 487, Followed, (This case was affirmed on 
appeal in Astor (Viscount) Inre (1922) 91 LJ Oh 277.) 
© (1801) 31 ER 1030 (1032, 1033) : 6 Ves 2S9, Hanson 
V. Graham* 

[But see (1587) 76 E R 668 (675) : 3 Co Rep. i9a. 
Boraston's case*Sf (1849) 19 L J Oh 146 (147) : 84 R R 
389, Eiky v Garnett *$' (Vol 19) 1932 Cal 600 (609) : 
59 Cal 859 (DB)] 

[2j Giffc to such of a class of persons, as shall attain 
particular age is contingent., (1921) 90 LJ Ch 499 (506) 
In re A^tor & (1817) 35 E R 979 (988) : 16 R R 168. 
Leake v, Bohxnson © (1843) 152 E R 1204 (1213) : 13 
L J Ex 74, Besting v. Allen ^ (1827) 6 E R 625 (542. 
543) : 3 Bligh (NS) 260, Duf field v. Buf field* 

[3] Bequest to A for life and then to her child who 
being a eon ehall attain age of twenty-one years — 
Bequest to son of A is contingent on bis attaining 
twenty-one years. (Vol 12) 1925 Mad 599 (603) (DB). 

[4] Under a settlement interest created in favour of 
all children of settlor to take efiect after the youngest 
child attained age of twenty— Held that until the 
youngest child attained that age, the children had only 
a contingent interest. (Vol 17) 1930 P C 17 (18) ; 8 
Rang 8 : 57 Ind App 10 (PC). 

6. Transfer to persons hhen’ living* after prior 
interests — [1] Gift after prior interests to a person 
then Jiving— -Word “then” must be taken to refer to 
the last antecedent. (Voi 5) 1918 P C 206 (208) : 45 
Ind App 257 : 43 Bom 88 (P C). 

7. Direction to do a duty under the law, if a con- 
tingency, — [1] Mere direction by testator that his 
legacies charged should be given after the debts are 
discharged — Gifts which are otherwise vested are not 
made contingent (Vol 18) 1926 Mad 645 (646) (DB), 

8. Contingent interest when becomes* vested, 

[1] Bequest in favour of A upon his attaining age of 
21 — Interest is contingent on A^s attaining age of 21 
— Until then it does not take efieot — Property would 
vest in the heir-at-law of the testator as on intestacy 
until the happening of the event. (’81) 7 Cal 218 (224) 
® i»05) 32 Cal 861 (869) (DB). 

[2] A mortgaging property X to B with a clause 


providing that in the event of security being lost or ditni- 
nished by reason of claims made thorefco by third per- 
sona, B should recover his moneys from property Y •— 
Subsequently A mortgaging property U to 0 — Security 
given to B diminished by succeesful claims of third 
person to property X— B claiming to enforce his rights 
against property Y in priority to G* Held that S’s claim 
against property Y was only contingent and became 
vested on the diminution of the security— That having 
happened subsequent to the mortgage to C B could not 
claim any priority against him. (Vol 17) 1930 Oudh 129 
(131) (DB). 

9. Two or more contingencies. — [1] On a trans- 
fer of pi’c perty interest created in favour of a person to 
take effect on happening of more contingencies than 
one — All the contingencies must be fulfilled before in- 
terest can become vested. (1860) 54 E R 435 (437) : 126 
R R 206, Seccamhe v. Edwards © (1857) 10 E R 1216 
(1227) : 26 L J Oh 473, Grey \\ Pears. 

[2] Transfer made by which interest is created on 
fulfilment of two contingencies in the alternative — 
Estate would vest on either of them happeniug — Neither 
of the contingencies happening — Estate does not 
vest/ (1871) 40 L J Ch 316 (317) : 11 Eq. 559, In re 
EddeVs Trusts. 

10. Exception.— [1] On transfer of property, inte- 
rest created in favour of a person on attaining parti- 
cular age— Transferor by further clause, giving trans- 
feree income to arise from such interest, or directing 
such income to be applied for his benefit — Interest is 
not contingent. (1857) 26 L J Ch 635 (643) : 107 E R 
167, Browne v. Browne (1711) 24 E R 150 (150): 
3 Ch 817, Stapleton v Cheales, 

[2] Wliole of the income to arise from the interest 
created should be made available to the person 
in whose favour the interest is created. (19o6) 75 L 5 
Ch 369 (361) : (1906) 1 Ch 783, Whitby v. Von 
Luedeche* 

[3] Income partly given to owner of the interest 
created and partly to third person— Interest created is 
contingent— Direction to apply whole or a part of in- 
come for the benefit of A until he shall attain a parti- 
cular age, without any gift over of the unapplied por- 
tion — A gets vested interest — Fact that part of the 
income to be applied for his benefit depends upon dis- 
cretion of trustee or other person does not effect mat- 
ter, if such person has no discretion to spend any part 
of income for the benefit of third person. (1875) '23 
W B (Eng) 314 (314) : 19 Eq. 286, Boa: v Fox >5(1907) 
76 L J Ch 41 (44) *. (1907) 1 Ch 180, Williams v. Wih 
Hams *5 (1922) 91 L J Oh 521 (527) : (1922) 2 Ch 321, 
Foster v. Ussher. 

[But see (1896) 65 L J Ch 863 (867): (1896) 2 Ch 711 
Be Wintle >5 (1879) 27 W R (Eng) 644 (545) : 11 Oh D 
406, In re Grimshaw^s Trusts.’] 

[4] Property given fco such members of a class of 
persons as shall attain a particular age and income 
directed to be applied for their benefit without specify- 
ing at the same time that the income from the respec- 
tive shares should be applied for their benefit — Inte- 
rest taken is contingent. (1902) 71 L J Ch 680 (682) : 
(1902) 1 Oh 945, In re GossUng ^ ('S7) 12 Bom 137 
(145), 

[6] Testator, after stating that his wife \7as in the 
family way, directing the executor to maintain the 
testator’s wife, the expected son or daughter and the 
executor himself, out of the properties and effects be- 
queathed— Further declaration that should a son be 
born he also should be cherished and maintained and 
educated and brought up. And when ha comes of age 
the executor should make over the whole of his remain- 
ing properties to the said son — Held thatdt could not 
be said that there was any definite ascertained interest 


[S 21 N 10— 24 N 1] [THE] TBANSPEE OP PROPEBTY AC% 18S2 si2T 

TraBgfeL' to members of a 22^ Where, on a transfer of property, an interest therein is created 
class ^bo attain a particular {-q, faYonr of such members only of a class as shall attain a particnlai 
age, such interest does not vest in any member of the class who has 

not attained that age. 

23. Where, on a transfer of property, an interest therein is to accrue to a specified person li 
Transfer contingent on ^ Specified uncertain event shall happen, and no time is mentioned for 
happening of specified un- the occurrence of that event, the interest fails unless such event harpens 
certain event, before, or at the same time as, the intermediate or precedent interest 

ceases to exist. 

2^. Where, on a transfer of property, an interest therein is to accrue to such of certain 
Transfer to such of eer- persons as shall be surviving at some period, but the exact period Is 
tain persons as survive at not specified, the interest shall go Lo such of them as shall be alive when 
some period not specified. intermediate or precedent interest ceases to exist, unless a contrary 

intention appears from the terms of the transfer. 

llliLstrcLlxon, 

A transfers property to B for life, and after his death to C and D, equally to be divided between tbeiL nr tc 
the survivor of them. G dies during the life of B. D survives B. At B’s death the property parses to D. 


Section 21 — Note 10 (conid.) 

‘‘to arise from the fund” within S. 107 of the Succes- 
sion Act, 1S6 j. (Yol 12) 1925 P 0 27 (2S, 29) : 49 Bom 
167 : 52 Ind App 95 (P C). 

[6] Other conditions of the exception satisfied — It 
makes no difference whether gift of the income precedes 
or follows the gift of the corpus. (1876) 45 L J Ch 208 
(209) : 34 L T 120, Bolding v. Strugnell. <But see a 
contrary opinion expressed m Spencer v. Wilson (1873) 
21 WR (Eng) 838 (839)). 

11, “Before he reaches that age."’— [1] Bequest 
to “such children of W. D. as shall severally attain the 
age of twenty-five years; the income of the property 
during their minorities to be applied for their respective 
support, maintenance etc.”— Nothing said about disposal 
of the income between legatees attaining majority and 
their attaining the age of twenty-five — Held that 
children ot W. D. took vested and not contingent in- 
terests. (1842) 49 E E 554 (558) : 11 L J Ch 338, 
Dames v. Fisher. 

12. “Or directs.” — [1] A direction has practically 
the same effect as a gift but not a power. (1926) 95 
L d Ch 172 (176) : (1926) 1 Ch 223, Blackwell v. 
Blacliivell, 

[2] Trust deed provided that trustees should hold 
the trust fund for the use and benefit of the son or sons 
of the settlor to be made over to him or them on 
attainment by him or them of the age of 21 years with 
power in the meantime to spend such sum or sums 
out of the income for the maintenance of such son or 
sons as the trustee thought fit and accumulate the 
balance to form part of the corpus — Held that the 
power given to the trustee was not a direction— Interest 
in favour of the sons would be contingent. (Yol 18) 1931 
Cal 651 (656) : 58 Gal 768. 

Section 22 — Note 1 

[1] Transfers creating interests in favour of such 
members only of a class as shall attain a particular age 
— Transfer is contingent on the members attaining a 
particular age. (1869) L E 8 Eq, 619 (624) : 17 W E 
(Eng) 985, Merry v. EUm[imi) 7 Cal 218 (223). 

[2] Property given to A when he should attain a 
particular age and in the event of his dying before that 
age to B — A takes a vested interest under English law, 
(1835) 57 R E 27 (31) : 8 E E 539, Phipps v. Ackers. 

[3] Transfer made to such members only of a hlass 
as shall attain a particular age, with a gift over in case 
the contingency does not happen — Interest is con- 
tingent. (1881) 7 Cal 218 (223, 224). 

[4] A transferring property to such of his grand- 
children as shall attain 18 years — On date of transfer 


A having two grand ebildren B and 0. ages resppctlvoiy 
15 and 13 years — By tbe time B attains IS, another 
grandson D born and subsequently two more grandsons 
F and F born — B, G and D take to the exclusion of E 
and F — B takes vested interest as soon as be attains 
18 in one-third of the property— G and D each takes a 
contingent interest in one-third of the property winch 
would become vested in them when they attain 18, 
(1791) 0 Bro 0 C 401 (404) : 29 E R 610‘ Andreiusv. 
Partington © (1801) 5 R E 322 (326) : 30 B R 1085, 
Barringaton v. TiiSiram'^{l^\l) 80 L J Cb 249 (251) ; 
(1911) 1 Oh 441, In re Williams' Settlement. 

[5] A transferring property to B for life and then to 
such children of X as shall attain 18 years of age — C, 
first child of X being 15 years of age when B ozes, but 
before he attains 18 years another child D born — C 
and D take under the transfer but not children born 
subsequent to C*s attaining 18. (1836) 42 E R 101 (104) : 
59 E R 24, Clarke v. Clarke. 

[6] A transferring property to B for life and then £c 
such children of X as shall attain 18 years — C, first 
child of Y attaining 18 years during the lifetime of B— 
After C attains 18, and before B's death two children 
D and E born to X — 0, D and E who were alive at B"t> 
death take under the will but not sons born subse- 
quently. See (1856) 112 R B 23 (24) : 69 E B 1017, 
Gillman v. Daunt 

[7] A transf erring property to such of his grand- 
children as shall attain 13 years— On date of transfer 
first grandchild wa-i over 18 years of age — Grandsons 
living at the date of the trauifer take under the trans- 
fer to the exclusion of grandsons subsequently born. 
(1891) 39 W E (Eng) 697 (699) : (1891) 3 Ch 197, 
Mermn v. Grossman. 

Section 23 — Note 1 

[1] Testator bequea hing legacy to his son N and 
providing that in the event of N dying without marry- 
ing, or if married, without any lineal heir, his share 
shall revert equally to his surviving sisters or their 
heirs— that no time was fixed for the happening 
of the contingency (’13) 37 Bom 644 (649). 

[2] Grant to certain widows witu prov so that on the 
death of last surviving widow the daughser would take 
the property— Held that no gift was expressed in favour 
of the daughter until she survived the last widow, 
(Yol 23) 1936 P C 131 (133): 63 Ind App 224 : 59 Mad 
683 (P 0). 

Section 24 — Note 1 

[1] A transferring property to B fox life and after 
his death to C and D equally to be divided between 
them or to the survivor of them — In the absence of 
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25. An interest created on a transfer of property and dependent upon a condition fails if the 
CondUional trassfer, fulfilment of the condition is impossible, or is forbidden by law, or is of 

such a nature that, if permitted, it would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or property of another, or the Court regards it as immoral 
or opposed to public policy. 

Illustrations, 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an hour. The lease is void. 

(b) A gives Es 500 to B on condition that he shall marry A*s daughter 0. At the date of the transfer G 
was dead. The transfer is void. 

(c) A transfers Rs. 500 to B on condition that she shall murder C. The transfer is void. 
fdj A transfers Es. 500 to his niece C if she will desert her husband. The transfer is void. 

26. Where the terms of a transfer of property impose a condition to be fulfilled before a 
Fulfillment of condition person can take an interest in the property, the condition shall be deemed 

precedent. to have been fulfilled if it has been substantially complied with. 

Illustrations, 

fa) A transfers Es. 5,000 to B on condition that he shall marry with the consent of C, D and E, E dies 
B marries with the consent of C and D. B is deemed to have fulfilled the condition. 

(b) A transfers Rs. 5,000 to B on condition that he shall marry with the consent of 0, D and E. B marries 
without the consent of C, D and E, but obtains their consent after the marriage. B has not fulfilled the condition. 


Section 24 — Note 1 (contd,) 

indication to the contrary in the terms of the transfer 
interest will go to C or D surviving E, the owner of the 
prior interest. (1860) 129 E R 9 (14) : 29 L J Ch 577, 
White V. Baker, 

[2] Legacy to two or more persons equally to be 
divided between them, or to the survivor or survivors 
of them — No special intent to be found in the will — 
Survivorship is to be referred to the period of division. 
(1819) 20 R R 268 (271) : 56 E B 613, Onpps v. 
Woleott. 

[3] No prior interest given in legacy — Period of 
division is death of testator. (Yol 2) 1915 Cal 414 (415) 
(DB)6&(’79) 5 Cal 59 (61). 

[4] Prior life-estate given — Period of division is 
death of the tenant for life. (1819) 20 R R 268 (271) : 

56 E R 613, Cripps v. Wolcott, 

[5] Interest created to accrue to such of certain per- 
sons as shall be &urviving at some period, is contingent 
interest. (Vol 24) 1937 Pat 247 (249) (DB). 

[6] Person not heard of for a long time by those who 
would naturally have heard of him if he were alive — 
There is no presumption as to time of his death. (Vol 
13) 1926 P C 9 (11) : 5 Pat 312 : 53 Ind App 24 (P 0)^ 
(’05) 33 Cal 173 (178) : 32 Ind App 177 (P C). 

SECTION 25 - SYNOPSIS 

1, Scope. 

2, “If the fulfilment of the condition is impossible.” 

3, “Is forbidden by law.” 

4, Fulfilment of the condition is immoral. 

5, “Opposed to public policy.” 

1, Scope, — [1] A provision good by way of con- 
tract is also valid by way of condition. (1846) 17 L J Ex 
106 (i09) : 71 R R 808, Cooke v. Turner, 

[2] In eases contemplated by this section, both the 
condition and the transfer dependant upon it are void. 
(1926) 95 L J Ch 136 (138, 139) : 134 L T 439, In re 
Turton. 

[3] Transfer relating to personalty — Condition pre- 
cedent originally impossible, or made so by aot or 
default of testator, or illegal ag involving malum prohi- 
diiSww— Bequest is absolute — Performance of condition 
sole motive of bequest, or its impossibility unknown to 
the testator, or since becoming impossible by act of God, 
or being illegal as involving malmn in se — Both gift 
and condition are void. (1888) 39 Ch D 116 (131, 132): 

57 L J Ch 936, In re Moore ; Trafford v. ifaco^ocTii 
®(Yol 13) 1926 Mad 648 (650) (DB). 

2. “If the fulfilment of the condition is im- 


possible.” — [1] Testator making bequest subject to a 
condition precedent before his death — Condition rendered 
impossible by testator’s own act — Circumstances showing 
that testator intended that transfer should take efifeet 
only if the condition was fulfilled — Interest failed. (Vol 9) 
1922 Cal 116 (117) : 48 Cal 1100 (DB). 

[2] Party having no power to perform a condition 
without the consent or assistance of another condition 
is not necessarily impossible. (1739) 125 E R 1106 
(1110) ; Willes 158, Acherley vl Acherley, 

3. “Is forbidden by law.”— [1] Prohibition can 
be implied. (1834) 110 E R 1019 (1023): 5 B & Ad 887, 
Forster v. Taylor, 

4. Fulfilment of the condition is immoral. — 
[1] Transfer conditional on continuance of immoral 
relations between transferor and transferee is void. 
(1900) 23 Mad 613 (615, 616) (DB). 

5. “Opposed to public policy.” — [1] Condition 
against public good, or public policy, is illegal. (1853) 
23 L J Ch 348 (385) : 4 H L C 1, Egerton v. Brownlow, 

[2] Public policy is not a branch of the law to be 
extended but is governed by judicial precedents. (1937) 
106 L J K B 641 (651) : 53 T L R 885, Fender v. 
Mddmay (1902) 71 L J K B 857 (863) : 87 L T 372, 
Janson v. brief ontein Consolidated Mines^ Ltd,^^ 
(Vol 4) 1917 All 462 (464) : 39 All 51 (P B) ^ (Vol 18) 
1931 Bom 269 (271) (DB)^<(1875) 44 L J Ch 705 (705): 
32 L T 354, Printing and Numerical Registering 
Company v. Sampson, 

[3] Legacy given to a person on condition that she 
shall marry with the consent of Z— Condition is valid, 
(1899) 68 L JOh 15(18): (1899)1 Ch 63, In re Nourse^ 
(1788) 21 E R 448 (452) : 2 W & T L 0 146, Scott v. 
Tayler. 

Section 26 — Note 1 

[1] Where by an agreement between a widow, on 
the one side, and E, C and D on the other, it was agreed 
that A should not transfer her property without the 
consent of E, C and E, and A transferred her property 
with the consent of E, the other two being dead at the 
time, it was held that there was no substantial com- 
pliance with the condition. (Vol 13) 1926 All 181 (183, 
185) (DB). 

[2] A, by his will, gave to trustees £312 and several 
jewel! in Vienna, in trust, to sell the same and^ pay 
rateably the creditors of his son if such creditors should 
within four months of the testator’s decease, accept it 
as a composition, and discharge the son. Creditors 
applying within four months for payment of their 
demands agreeing to accept the payment as a composi- 
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27. Where* on a transfer of property, an interest therein is oreated in favour of om peraoiii, 
Ctonditlonai transfer to Same transaction an ulterior disposition of the same interest 

QQ 0 person coupled with is made in favour of another, if the prior disposition under the kanafer 
transfer to ^ another ^ on ghaii fail, the ulterior disposition shall take effect upon the failure of the 
fM are of prior disposition, disposition, although the failure may not have occurred in the 

manner contemplated by the transferor. 

But, where the intention of the parties to the transaction Is that the ulterior disposition shall 
take effect only in the event of the prior disposition failing in a particular manner, the ultanog 
disposition shall not take effect unless the prior disposition fails in that manner. 

Illmiratiom. 

(a) A transfers Es. 500 to B on condition that he shall esecnte a certain laasa within three months after 
j£t’s death, and, if he should neglect to do so, to C. B dies in A*s life-time. The disposition in favour of G takas 
©Sect. 

(b) A transfers property to his wife; but, in caso she should die in his llfe-tim©, transfers to B that which 
ha had transferred to her. A and bis wife perish together, under circumstancoa which make £t impossibla to prove 
l.hat she died before him. The disposition in favour of B does not take eSeofe. 


Section 26 — Note 1 feoj^ed.j 

tion and agreeing to discharge son — Trustees, not selling 
the jewels within four months and the creditors not 
therefore actually discharging son: Held that the con- 
dition was substantially complied with by the creditors 
applying within time and agreeing to give a discharge 
on payment (1746) 26 E K 998 (1000) : 3 Atk 342, 
Franco v. Alvares. 

[3] A gave a legacy to X who was in Australia “if he 
returned to England before the deaih of X'.’’ X embarked 
within the time specified on board a British ship to 
return to England, but the ship and all the passengers 
perished at sea It was held that the omdition was not 
fuifiUed and Z’s administratrix could not claim the 
legacy. (1857/ 69 E E 1116 (1117) ; 112 R B 163, 
PriesiJcp v. Holgatc, 

[4] A bequeathed personal estate to B provided she 
married with the consent of G. 0 gave a general per- 
mission to B to marry as she thought fit. B subse- 
quently married without the knowledge of G : Held that 
the condition was sufficiently complied with. (1816) 35 
B R 642 (644) : 1 Mac 181, Pollock v. Croft, 

[5] M executed a sale deed in favour of 8, a minor — 
Sale deed providing that S's father should discharge 
certain debts — S’s father discharged a portion of such 
debts and the balance was discharged by S himself ; 
Held that the payment of the debts was not a condition 
precedent to the vesting of the property in S, and in 
any view, the payment of the debt by S’s father and 
B was a sufficient oompUanoe. (Yoi 11) 1924 Mad 544 
(545). 

[6] Daring the pendency of a suit for partition 
brought by B and G against A, the latter made a be- 
quest to B and 0, as an act of grace on the condition 
that ‘ should the suit which is brought by them under 
an illusion be disposed of against them and should 
they, after the Court’s final decision humbly apply for 
assistance” they should receive a sum of money for 
their maintenance. After the death of A, B applied to 
the Collector of the District who was administering A*s 
estate, asserting A*s duty to maintain the applicant and 
demanding a larger sum of money than that bequeath- 
ed. Held that this was not a humble request, and that 
the condition was not fulfilled. (’05) 28 Mad 173 (180, 
181) : 32 Ind App 105 (PC). 

[7] Testator bequeathing a fund to X on her attain- 
ing the age of twenty one years or her marrying with 
the consent of her parents — At testator’s death X had 
only one parent living, and she married under twenty- 
one with the consent of the living parent : Held that 
the condition was not fulfilled and that she did not 
^et any vested interest on her marriage. (1376) 2 Ch 


D 753 1781, 762) ; 45 L J Ch 619, Dawson v. Oliver 
Massey, 

^ [8j Estate given to X on condition of his changing 
his name — Change of name by him is sufficient complh 
ance —Application for Royal Sign Manual is not neces- 
sary. (1835) 63 Pi B 266 (267) ; 131 B R 1247, Davm 
V. Lowndes. 

[9] Where the transferor fixes a time limit within 
which the condition precedent is to be performed tbs 
psrformanca of the condition wiihin a reasonable tune 
though not within the time specified would not be a 
substantial compliance with tba condition : See S. 128 
illus (vhi), Indian Succession Act. 

[10] If no time limit is fixed for the performance of 
a condition precedent it would be sufficient compliaaoe 
with the condition if the thing done within a rea- 
sonable time, (1835) 53 B B 266 (267) ; 131 B B 1247, 
Davies v. Lowndes, 

[11] Where the time fixed was not of the substancse 
of the condition, but merely directory, the performance 
of the act within a reasonable time was held tj ba sub- 
stantial compliance with the condition. (1920) 89 D I 
Ch 301 (303, 304) : (1920) I Oh 596, In re Pochard, 

Section 27 — Note 1 

[1] This section does not apply unless the prior and 
ulterior ois positions refer to tha same interest. (Vol 29) 
1942 Sind 145 (152) : I L R (1942) Ear 392. 

[2] If the prior disposition is void ah imiio the sub- 
eequant disposition also will fail on the priaoiple em- 
bodied in S. 16. (Vol 29) 1942 Beoa 155 (168) ; I L R 
(1942) Bom 441. 

[3J Award in respect of religious endowment agreed 
by parties as binding providing lor appointment of song 
of dedicator as manager each for term of 2 1 years iu 
Bueoession and after them eldest son of each of these 
sons each for same term. Eldest son of dedicator act- 
ing as manager for 21 years- Second son dying before 
expiry of 21 years and third dying before second son— 
Principle underlying S. 27 held applicable and eldest 
son of first son of d^icator was entitled to succeed as 
manager after death of second son, (Yoi 19) 1932 Oudh 
161 (162, 163) (DB). 

[4] A made a bequest to a minor son and on Ms 
death before attaining majority to the widow for life 
and then to the daughters : Meld that the gift to 
daughters took efiect by the death of the widow before 
the minor son. (Yoi 1) 1914 Cal 570 (571, 572) (DB). 

[5] A’s wife was enceinte and A, by his will, left his 
property to the expected son— There was a gift over in 
case the son died before attaining majority ~4*s wife 
gave birth to a daughter : Held that the gift over took 
efiect, though the gift to the son failed in a maaaer 

1017 & 1018 A, 
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28. On a transfer of property an interest therein may be created to accrue to any person 
Oiterior transfer condi- condition superadded that in case a specified uncertain event 

tional on happening or not shall happen such interest shall pass to another person, or that in case 
happening of specified event, a specified uncertain event shall not happen such interest shall pass to 
another person. In each case the dispositions are subject to the rules contained in sections 10, 12, 
21, 22, 23, 24, 25 and 27. 


Section 27 — Note 1 ( contd.) 

not contemplated by the testator. (’87) 15 Oal 282 (291) 
(DB). 

[6] A gift made to a son, to be adopted by the wife 
oi the testator and if the adopted son died without issue 
in the lifetime of the widow then to the daughters of 
ihe testator in equal shares— The adoption was found 
tiO he void ab imho : Held that the gift over in favour 
of the daughters would take effect although the contin- 
gency upon the happening of which it was to take 
effect had not happened in the way contemplated by 
the will. (’08) 35 Cal 896 (903) : 35 Ind App 118 (PC). 

[7] Gift to a grandson who may be born within 10 
years at the testator’s death. A grandson was born 
within 10 years but the gift to him was invalid under 
Hindu law being to unborn person. If a grandson was 
mot horn within 10 years then there was a gift over. 
The prior gift failed but not in the manner intended 
by the testator. Hence the ulterior gift also failed. 
(Yol 13) 1926 Mad 936 (938) (DB). 

SECTION 28 ^ SYNOPSIS 

1. Scope, 

2. “Interest therein may be created.” 

3. “With the condition superadded.” 

4. “Specified uncertain event.” 

5. “Shall pass to another person.” 

6. “Subject to rules. . . 

1. Scope. — [1] Section 28 deals with a ease in 
which, on the happening of a specified uncertain event 
the property transferred is to pass to a second donee, 
whereas, S. 31 refers to a mere cesser of the first donee’s 
interest on the happening uf a specified uncertain event, 
in which case the property will, in ordinary cases, re- 
vert to the donor.” (Yol 22) 1935 Pat 401 (403) ; 14 
Pat 640 (DB). 

[2] Where there is no defeasance of the prior in- 
terest, the gift over cannot come into operation. (Yol 15) 
1928 Oudh 67 (73), 

[3] On the happening of the uncertain event on 
which the interest created is to pass to another person, 
the prior estate is put an end to and the gift over takes 
effect. (’12) 14 Ind Cas 708 (710) (DB) (Cal) ^ (Yol 15) 
1928 All 699 (702) (DB). 

[4] A testator bequeathed a fund to his sons B, G 
and D which was to be paid to them as and when they 
attained the age of 21 years, subject to the condition 
that in case any son died before the period of distri- 
bution to him of his share, the share was to go to his 
issue. B died before the period of distribution leaving 
issue, but before he died he made a will bequeathing 
his share to his wife. It was held that on his death be- 
fore distribution his estate was divested and passed to 
his issue and that, therefore, the wife’s claim to the 
property was not sustainable. (’84) 6 All 583 (597) (DB). 

[5] X transferred property to A subject to the condi- 
tion that if he died before attaining majority, it shall 
pass to B— 4 died before attaining majority : Held, 
property passed to B. (Yol 1) 1914 Cal 570 (571) (DB). 

[6] A transfers property to B, 0 and D with a pro- 
viso that if any of them died without leaving a son or 
a son’s son his share should go to the survivors. B 
died without leaving a son or son’s son —C and D will get 
the share and not the heirs of B.” (’72) Ind App Supp, 
4? (70) (PC). 


[7] Bequest to A and B, testator’s two widows, with 
a condition that in case A or B does not reside in the 
family house she is to forfait her share, which will go 
over to other heirs — B leaving the house : Held, B 
forfeiis her share in property. (’97) 24 Cal 646 (656, 
657) (DB). 

[8] Bequest to H on condition of living in family 
house, otherwise gift over — Failure to reside — Gift 
over takes effect, (’ll) 11 Ind Cas 634 (635) (Cal) ^ 
(’12) 14 Ind Cas 708 (710) (DB) (Cal). 

[9] Razinama providing that the properties to be 
held and enjoyed in common by A and B and that in 
the event of A having no issue, the entire properties to 
belong to B~~A dying without leaving issue —Gift over 
takes effect, (’ll) 34 Mad 250 (252) (DB). 

[10] A defeasance clause in a partition deed of an 
estate that if a default in making certain payments 
shall be made the interest of the defaulter shall pass 
to another person is valid. (Yol 7) 1920 Mad 783 (787) 
(DB). 

2. “Interest therein may be created.” — [1] 
Word “interest” in S. 28 has the same meaning as the 
“thing bequeathed” in S. 131 of the Indian Succession 
Act, 1923. (Yol 22)1935 Pat 401 (403): 14 Pat 640{DB). 

[2] Interest created need not be absolute interest 
but may be a life interest. (1852) 68 E B 597 (600) ; 
21 L J Ch 511, Bocliford v. Hackmmi. 

[3] Interest created may be a contingent interest, 
(1858) 10 E B 359 (442) ; 23 L J Ch 348, Egerton v. 
(Earl) Brownlow. 

3. “With the condition superadded.”— [1] Im- 
position of a condition should be made at time of 
making transfer and not subsequently. (’83) 6 All 313 
(321) t 11 Ind App 44 (PC). (Gift of villages complete 
by delivery of possession — Subsequently an application 
to Collector stating the gift to be conditional : Held, 
application ineffective.) 

[2] Where it is doubtful whether a condition be pre- 
cedent or subsequent, the Court p7ima facie treats it 
as being subsequent. (Yol 25) 1938 P C 270 (275, 276) 
(PC). 

[3] Condition subsequent with gift over clause — 
Unless intention of grantor is clear and definite pre- 
sumption Is against dividing of estate once vested. 
(Yol 12) 1925 Mad r599 (604, 605) (DB) (1883) 52 
D J Ch 420 (421, 422) : 23 Ch D 158, In re Viscount 
Exmouth, 

4. “Specified uncertain event.”—* [1] The con- 
tingency should be so expressed as not to leave it in 
any degree doubtful or uncertain what the contingency 
is which is intended to defeat the prior estate. (1855) 
3 Drew 451 (470) ; 61 B B 975, Clavenng v. Ellison, 
(Expression ’educated in England’ held not specific but 
doubtful.) 

[2] The uncertainty referred to in the section is un- 
certainty in the happening of the event and not in the 
language in which it is expressed. (’84) 6 All 583 (597) 
(D B). 

[3] Fund bequeathed to K on condition -4;hat it was 
to go over to G in case E died before “actually receiv- 
ing” it from the executors — E dying before actually 
receiving fund : Held that G was entitled to the fund 
as the case was one of a specified event uncertain in its 
happening. (1879) 12 Ch D 639 (654) ; 48 D J Gh 777, 
J ohnson V. Crooh, 
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Pulfilment of condition 29. An ulterior disposition of the kind contemplated by the last preced- 
Eubsequent. ing section cannot take effect unless the condition is strictly fulfilled. 

llhcsiration, 

A transfers Es. 500 to to be paid to him on bis attaining his majority or marrying, with a proviso that, 
dies a minor or marries without C’s consent, the Rs. 500 shall go to V. L mames when only 17 years ot age’ 
without C’s consent. The transfer to D takes effect. 

Prior disposition not affected by 30. If the ulterior disposition is not valid, the prior disposl- 
invalidity-of ulterior disposition. tion is not affected by it. 

lUusirahon, 

A transfers a farm to B for her life, and, if she do not desert her husband, ■co C. B is entitiled to the farm 
during her life as if no condition bad been inserted. 


Section 28 (contd.) 

5. “Shall pass to another person.” -- [1] Gift 
over must be in favour of a definite peison or persons. 
(’05) 32 Cal 861 (869) (D B). 

6. “Subject to rules ” _ [1] Transfer made in 

favour of X subject to a condition that if he disposes of 
it in any way, it will pass to — Condition subsequent 
is void under S. 10 and X's interest will not be divested 
even if he breaks the condition. (1797) 3 Yes 324 (325): 
4 B E 7, Bradley v. Peixoto. 

[2] Absolute gift to a wife subject to a condition 
that if she dies without issue the property would pass 
to other persons living at the date of the gift — Gift 
in favour of other persons is contingent— On happening 
of contingency ulterior transfer will become a vested 
interest by virtue of S. 21. (Yol 20) 1933 Mad SO (83). 

[3] Where the ‘condition superadded’ is of the nature 
specified in S. 25 the ulterior interest will fail. (’83) 6 
All 313 (321) : 11 Ind App 44 (P G) •!-< (1912) 2 Ch 471 
(478) : 81 L J Ch 800, Noel v. Sa^idbrool:. (Condition 
that donees who were minors should not be in the 
custody or guardianship of their father— Condition is 
void as being against public policy.) 

Section 29— Note 1 

[1] Clear words are necessary to divest an estate 
once vested. (’87) 12 Bom 137 (147>: 

[2] A clause of defeasance, in order to be operative, 
must contain express words or words of necessary im- 
plication of a gift over to a definite person or persons. 
(’05) 32 Cal 861 (869) (D B). 

[3] Where the gift over clause is ambiguous it 
should be construed in such a manner as not to divest 
an interest already vested. (Yol 12) 1925 Mad 599 (605) 
(DB). 

[4] Gift over clause unambiguous— Literal construc- 
tion should be adopted. (Yol 12) 1925 Mad 599 (604) 
(D B) •f (1920) 36 T L R 674 (675) : (1920) 2 Ch 469, 
In re Evan^s Contract. (A will declared that a person 
entitled under the will shall within specified time 
assume the surname and arms of the testator, without 
providing for gift over on failure to do so ; Held, it 
was merely expression of a desire of the testator and 
not a conditional limitation.) 

[5] Bequest in favour of A, subject to a proviso that 
if within a particular period from the death of the 
testator, A refused or neglected to take the name and 
arms of the testator, then the property was to go over 
to B — A was abroad and remained in ignorance of his 
rights for more than the prescribed period : Held that 
the words “refuse” or “neglect” presupposed the exer- 
cise of will on the part of A and that a mere “failure” 
or “omission” due to ignorance did not fall within the 
expression “refuse or neglect” and the bequest was 
therefore not defeated. (1926) 1 Oh 992 (1006) : 96 
L J Ch 9 Ee QtimUn Dick; Cloncurry v. Fenton, 

[6] A partition deed between A and B provided as 
regards certain land that its usufruct was set apart for 
the maintenance of their mother and then provided as 
follows: “We shall divide the properties after defraying 


the funer.ii expenses ot our mother. The land of the 
person that does not contribute t ) the said expenses 
shall be enjoyed by the person who contributes.” J. 
did not contribute : Held that the clause as to contri- 
bution was one ot deieasance, that the uords “if either 
of them does not contribute”, must be construed as 
meaning “ If either of them refuse to contribute” and 
that the mere failure of A to contribute did not divest 
him of his vested interest, (’ll) 12 Ind Gas 256 (257) 
(DB) (Mad). 

[7] Gift with a condition that if the donee did not 
reside in the house given the house should pass to 
another person — Occasional use of house by donee by 
keeping establishment in it with intention of again 
using it as residence : Held gift over did not take effect 
as residence contemplated was not exclusive residence. 
(’74) 1 Ind App 387 (398, 399) (P C). 

[8] A bequest was made to A on condition that if she 
should have no legitimate children, then the property 
was to pass to B. A bad one legitimate child born alive 
who died before her. Held that since A had a child 
though subsequently dead, the event contemplated 
happened and that the gift over did not take effect. A 
had the estate absolutely. (1810) 33 E E 1041 (1042) : 
16 Yes *413, Wall v. Tomlmsmi. 

[9] A house was bequeathed to N on coniition that 
he should reside in the house, otherwise he will cease 
to have any interest in the house which would go to 
somebody else — N sold the bouse and made it im- 
possible for himself to reside in the house — Held condi- 
tion was broken. (’11)11 Ind Cas 634 (635) (DB) (Gal). 

[10] Party alleging that there has been a breach of 
a condition subsequent must prove it. (1862) 10 W R 
(Eng.) 681 (681, 682), Wilkmson v. Dijsen, 

[11] CondiiioQ, such as is referred to in S. 28 becom- 
ing impossible of fulfilment through no act or default of 
the person who has to perform it — Condition will be 
treated as void — Transferee of prior interest will take 
estate absolutely. (1739) 26 E R 407 (408) ; 2 Atk 16, 
Graydon v. Sicks ^ (Yol 12) 1925 Lah 594 (595) (DB) 
^ (Yol 11) 1924 All 625 (638) : 46 All 575 (DB). 

[12] A transfers property to B subject to a condition 
that on his failure to perform a particular act it shall 
pass to another person. B is not able to do the thing 
by reason of duress or imprisonment. The non-per- 
formance of the act will not divest the estate and the 
gift over does not take effect. (’93) 20 Cal 15 (17) (DB). 

Section 30 — Note 1 

[1] A transfer to A for life with a subsequent dis- 
position amounting to altering the legal course of inheri- 
tance would be invalid so far as the subsequent 
disposition is concerned. (Yol 18) 1931 P C 179 (181) : 
58 Ind App 270 : 59 Cal 142 (PC}^«(Yol 20) 1933 Bom 
34 (36) (DB). 

[2] An ulterior disposition on the happening of a 
condition which is invalid for any reason would not 
take effect. (*99) 4 Gal W E 67ln (677?i). (Accumula- 
tion.) (1908) 77 L J Ch 265 (266) : ( 190S) 1 Ch 383 
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Condition that imnsfer 31 , Subject to the provisions of section 12, on a transfer of property 
unSrtain interest therein may be created with the condition snperadded that 
event li^pens or does not ^ball cease to exist in Case a specified uncertain event shall happen, or 
happen. in case a specified uncertain event shall not happen, 

Illmtrations, 

(a) A transfers a farm to B for his life, with a proviso that, in case B cuts down a certain wood, the 
transfer shall cease to have any efiect. B cuts down the wood. He loses his life-interest in the farm. 

(h) A transfers a farm to B, provided that, if B shall not go to England within three years after the data 
of the transfer, bis interest in the farm shall cease. B does not go to England within the term prescribed. Hi® 
interest in the farm ceases. 

B2, In order that a condition that an interest shall cease to exist may be valid, it is neces- 
Such condition must not sary that the event to which it relates be one which could legally 
be invalid. constitute the condition of the creation of an interest. 

Section 30— -Note 1 [4] Gift over of what may not be required by the 


In re Beard, (Condition against public pollGy.l li* {Vol 
22) I9d5 All 1042 (1046) : 58 All 467. (Condition void 
for repugnancy to absolute estate created — Sa^^tion 11.) 

[3] Where prior disposition is subject to a condition 
of defeasance with a gift over and the condition is valid 
but becomes subsequently impossible of fulfilment, the 
ulterior disposition fails. The prior disposition becomes 
absolute and free of the condition. {Vol 11) 1924 All 
625 (638) : 46 All 575 (DB). 

Section 31 — Note 1 

[1] Condition subsequent by way of defeasance is 
valid but Court is not bound to enforce it in all oases. 
(Vol 20) 1933 Oudh291 (294, 295) : 8 Luck 707 (DB). 

[2] A executed a document in favour of B to the follow- 
ing effect: *I sell property to you I have received consi- 
deration as followsll have kept Rs 29,072-3 0 in deposit 
with you for payment to my creditor JB and have receiv- 
ed the balance of Rs. 1927-13-0 in cash. You should go 
with me to B, I shall request B for remission and if he 
reduces it, you should pay B the reduced sum and the 
balance to me If you fail to pay B as aloresaid by 30th 
December 1925 this sale-deed shall stand cancelled’* I 
Held that the document contained both a contract of 
sale and an act of transfer of the property, that the last 
alauae was part of the contract of sale and not of the 
transfer of property, and that S. 31 did noi exclude the 
right of the Court to give relief to the purchaser who 
fails to make payment of the price by the date agreed 
upon in the contract of sale. (Vol 23) 1036 P C 24 (25, 
26): 63 Ind App 26: 15 Pat 127 (PC), 

SECTION 32— SYNOPSIS 

1, Condition void for uncertainty, 

2. Condition as to residence. 

3. Condition subsequent opposed to public policy, 

4. Conditions in restraint of marriage. 

5. Immoral conditions subsequent. 

§. Provisions void for repugnancy. 

7. Condition, fuliilment of which is impossible. 

8, Effect of condition subsequent being Illegal. 

1. Condition void for uncertainty.— [1] A testa- 
tor devised a certain income to X but added a clause 
that the payment of the income should be made only 
80 long as X continued to reside in Canada: Held that 
the condition was void for uncertainty. (Vol 25) 1938 
P 0 270 (275) (PC). 

[2] A condition that if the legatees should live with 
their father they should forfeit the legacy, is void for 
uncertainty (1912) 81 L J Ch 800 (804) ; (1912) 2 Ch 
471, In re Sandbrooh 

(3] Where a legacy is given to N on condition he 
reimiuhs obedient to B, the condition imposed on N fa 
Ubf Wld for ttnoextainty. (Voi 31) 1944 Bom 196 (197), 


first donee of the absolute interest, is void for un- 
certainty. (Vol 8) 1921 Lah 11 (16) : 2 Lab 176 (DB), 

[5] An absolute interest given to the first taker, 
followed by a gift over of what may not be required by 
him— The aift over, though couched in most direct and 
precise words, is void for uncertainty. (Vol 3) 1916 Oa! 
776 (778. 780) (DB). 

2^ Condition as to residence. — [1] A condition 
subsequent as to residence is a valid condition. (1857) 
63 E R 423 (425) : 116 R R 178, Wynner v. Fletcher, 

[2] The meaning of the words ‘reside* and ‘resl- 
denoe’ dep’^'nds upon the context in which the words 
are used (Vol 25) 1938 P G 270 (276) (PC). 

[3] Where a will devised property to certain female 
members of the family, and provided that if any of 
them lived in any other than a holy place for more 
than three months she would be deprived of all pro- 
perties : Held that what was contemplated was a 
wilful, deliberate and intentional leaving and that it 
did not cover the case of a minor member who was 
removed to another place with the assistance of She 
police and kept there. (’91) 20 Cal 15 (17) (DB). 

[4] A clause of forfeiture in the ©vent of the devis® 
not making the mansion house his usual and common 
place of abode and residence is not void for uncertainty, 
(’97) 24 Cal 646 (655, 656) (DB) «5» (Vol 3) 1916 Oal 
654 (656) (DB). 

3, Condition subsequent, opposed to public 
policy — [1] A condition subsequent altering the legal 
course of inheritance would be void as being opposed to 
public policy. (Vol 18) 1931 PC 179 (181, 182) : 68 Ind 
App 270 : 59 Cal 142 (PC) ^ (Vol 20) 1933 Bom 34 
(36) (DB). 

[2] A testator gave property to H, on condition 
that if H entered into the naval or military services 
of the country, the property was to gi over to F I Held 
that the condition was void as being against public 
policy. (1908) 24 T L R 225 (226):(1908) 1 Ch 383, 
In re Beard, 

[3] A condition that the donee, a woman, should 
cease to reside at X where the husband resided wag 
held void. (1871) 40 L J Oh 242 (244) ; 12 Eq 604, 
W%lk%nson v. W%lk%ns(m, 

[4] A condition that the legacy will be defeated 11 
the infant donees should live with their father is 
against public policy. (1922) 91 L J Ch 250 (253) : 

.(1922) 1 Ch 75, In re Boulter, 

[5] A condition that the infant donees should reside 
only in a particular place, wherever the parents may 
be is void as being opposed to public policy. (1912) 81 
L J Ch 800 (804): (1912) 2 Ch 471, Noed v. Bandhrook, 

[6] A condition, making an estate granted to a 
person defeasible in the event of failure of issue living 
at the time of her death is valid. (’78) 4 Cal 23 (28); 5 
Ind App 138 (PC). 
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88. Whera, on a transfer of property, an interest therein is created subject lo a csondition 
Transfer conditional on person taking it shall perform a certain act, but no time is 

peifaxmance o2 act, no time specified lor the performance of the act, the condition is broken when 
being specified lor perform- he renders impossible, permanently or for an indefinite period, the 
performance of the act. 

81. Where an act is to be performed by a person either as a condition to be fulfilled before 
Transfer conditional on interest Created on a transfer of property is enjoyed by Mm, or as a 
performance of act time condition on the non-fulfilment of which the interest is to pass from him 
being specified. to another person, and a time is specified for the performance of the act> 

if such performance within the specified time is prevented by the fraud of a person who would be 
directly benefited by non-fulfilment of the condition, such further time shall as against him be 
allowed for performing the act as shall be requisite to make up for the delay caused by such 
fraud. But if no time is specified for the performance of the act, then, if its performance is by 
the fraud of a person interested in the non-fulfilment of the condition rendered impossible or 
indefinitely postponed, the condition shall as against him be deemed to have been fulfilled. 


Section 32 — Note 3 (contd,) 

[7] A, who was under a sentence of transportation 
lor life, transferred property to B subject to the con- 
dition that in the event of A, returning after serving 
his sentence, the property shall revert to him ; *Held 
that the condition was legal. (Yol 10) 1923 Mad 67 
(69) (DB). 

[8] A transfer of property to the wife so long as she 
continued the cohabiting wife or the widow of the 
husband with gift over in case the marriage is dissolved, 
is not opposed to public policy. (1904) 20 T L R 282 
(283) : (1904) 1 Ch 470, In re Eope Johnstone. 

[9] Condition that if the legatee leads an unchaste 
life the grant should cease was held to be valid, 
(Yol 19) 1932 Cal 350 (351) : 69 Cal 102 (DB). 

4. Conditions in restraint of marriage.— [1] A 
condition subsequent causing a forfeiture in the event 
of marriage without the consent of some persons named 
is valid. (1906) 63 W B (Eng) 293 (295) j 74 L J Ch 
207, Re Whiting^s Settlement. 

[2] X bequeathed to a woman Y who was living 
under his protection B 1200 a year subject to a condi- 
tion that if she should marry after his death she should 
be paid £800 a year, the balance of £400 to be applied 
for the benefit of Z’’s sou by the woman : Meld that 
the condition was not void. (1918) 1 Ch 458 (468, 
469): 87 L J Ch 209, In re Seweit. 

[3] A condition restraining marriage with a parti- 
cular person is not bad. (1925) 95 L J Ch 37 (40) ; 
(1925) 1 Ch 377, In re Bailie. ((1880) 16 Oh D 188, 
Jenner v. Turner, Foil ) 

[4] A legacy was given to X on condition that it 
was to cease if he married a relation by blood, the 
restraint was held void. (1927) 96 L J Ch 487 (490, 
492): (1927) 2 Gh 264, In re Lanyon, 

[6] A condition subsequent that a person should not 
re*marry is not void. (1875) 45 Xj J Ch 310 (312) l 1 
Oh D 399, Allen v. Jackson. 

5. Immoral conditions subsequent, — [1] M gave 
certain property to W who was his mistress but who 
lived with him as his wife, on condition of her ^ con- 
tinuing to be his wife and remaining obedient to him, it 
was held that the condition was not immoral. (’79) 2 
All 433 (436) (DB). 

6 Provisions void for repugnancy. — [1] A 
testator after conferring absolute estate on his sons, 
said in a subsequent clause that if any son died without 
leaving a son, his widow or daughters should not 
inherit the property; it was held that the clause was 
void for repugnancy (Yol 26) 1939 Cal 226 (231) ; 
I L R (1939) 1 Cal 63 (DB) © (’94) 17 Mad 150 
(165) (DB). 

[2] The testator gave absolutely to hlg wife certain 


properties, but provided that whatever she did not 
dispose of during her lifetime should go for the educa- 
tion of the Anglo-Indian community — It was held that 
the proviso was void for repugnancy. (’89) 13 Mad 
379 (382). 

[3} Where an absolute gift was made by A to B. but 
subsequently in a petition by A to the Golleotor for 
dakhil kharij between the parties A stated certain 
conditions as being attached to the gift The petition 
was treated as inefficacious for that purpose. (®83) 6 
All 313 (:-521) : 11 lud App 44 (P C). 

7. Condition, fultilment of which is impossible. — 
[Ij A testator gave an annuity to his wife on condition 
that she should live in the family dwelling house to ^ 
thereafter built by him or by his executors and not in 
her father’s house. The family house was never built as 
intended and the widow lived in her father’s house. It 
was held that she did not forfeit the annuity. (Yol 6} 
1918 Cal 463 (464) (D B) 

8. Effect of condition subsequent being illegal-— 
[1] Where a condition subsequent is illegal the transfer 
takes efiect as if it bad been made without any condi- 
tions whatever (Yol 13) 1926 Cal 661 (563): 63 Cal 251 
»i»(Yol 12) 1925 All 437 (439) : 47 All 619 (DB) ^ (*88) 
6 All 313 (:821) : 11 Ind App 44 (P C) ^ (Yol 3) 191G 
Cal 295 (301) (D B). 

Section 33 — Note 1 

[1] Interest created in land in favour of grantee sub- 
ject to a condition that be shall plant a grove on the 
land — No time specified for planting grove : Held that 
the condition is not broken unless grantee renders the 
plantation impossible either permanently or lor an in- 
definite period. (Yol 2) 1916 All 216 (217). 

[2] Testator giving property to his daughter’s son Z, 
conditional on his living in the family house after the 
death of the widow of the testator, with a gift over on 
his failure so to reside — Daughter’s son subsequently 
joining the widow in selling the house i Meld that X 
was deprived of the interest given to him. (’1*2) 14 Ind 
Gas 708 (710) (D B) (Cal.) 


Section 34 — Note 1 

[1] Onus of proof of fraud is on the person alleging 
it (1839) 2 Moo Ind App 181 (244) (P G) ^ (’76) 25 
Suth W R 133 (134) ^ (’79) 5 Cal 363 (388) (DB). 

[2] Onus of proof of fraud is not discharged by pro- 
ving suspicious circumstances. I Yol 28) 1941 P C 93 
(96) (P C)^'(1839) 2 Moo Ind App 181 i246) (P C)®{1865) 
21 Beav 621 (623) : 111 B B 228, Dean v. Thwaite, 

[3] Party bound to perform the act constituting the 
condition ignorant of the condition imposed upon him 
and therefore not performing it — Condition will lake 
effect against him. (1874) 22 W B (Eng) 620 (821) : 18 
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35. Where a person professes to transfer property which he has no right to transfer, and as 
Election when necessary, part of the same transaction confers any benefit on the owner o! the 
property, such owner must elect either to confirm such transfer or to dissent from it ; and in the 
latter case he shall relinquish the benefit so conferred, and the benefit so relinquished shall revert 
to the transferor or his representative as if it had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, before the election, died or otherwise 
become incapable of making a fresh transfer, 

and in all eases where the transfer is for consideration, 

to the charge of making good to the disappointed transferee the amount cr value of the 
property attempted to be transferred to him. 

Illusiraiiofis, 

The farm of Sultanpui is the property of C and worth Rs. 800. A by an instrument of gift professes to 
transfer it to B, gWing by the same instrument Rs. 1,000 to C. C elects to retain the farm. He forfeits the gift 
of Rs. 1,000. 

In the same case, A dies before the election. His representative must out of the Rs. 1000 pay Rs. 800 to B, 

The rule in the first paragraph of this section applies whether the transferor does or does not 
believe that which he professes to transfer to be his own. 

A person taking no benefit directly under a transaction, but deriving a benefit under it 
indirectly, need not elect. 

A person who in his one capacity takes a benefit under the transaction may in another dissent 
therefrom. 


Section 34 — Note 1 (contd.) 

Eg 290, Asiley v. Earl of Essex *$<{1873) 21 W B (Eng) 
658 (559) : 16 Eq 92 (96), In re Hodge Legacy. 

[4] The day of an act done, or an event happening, 
ought in all cases to be excluded. (1808) 15 Yes 248 
(256, 259); 10 R R 68, In Lester v, Gorland, 

[See also (1841) 10 L J Oh 161 (161, 162) : 11 Sim 
434, Gorst v. Lotondes ^ (1867) 36 L J Ch 339 (340) ; 
L R 2 Ch 143, Austin v. Tawney ] 

SECTION 35-~SYNOPSIS, 

1. Scope. 

2. Crown grants. 

3. Property transferred must belong to another. 

4. “Professes to transfer property.” 

5. “Confers any benefit on the owner.” 

6. “As part of the same transaction.” 

7. “Such owner must elect.” 

8. Election binds party’s representative only, 

9. Rule cannot be applied to cure an illegality. 

10. Cancellation of document not necessary. 

11. “Does or does not believe,” 

12. Person taking under two capacities. 

13. Acceptance of benefit. 

14. Presumption of election from two years’ enjoy- 
ment. ^ 

15. Impossibility of restoring status quo. 

16. Transferor’s disability and election. 

17. Ratiiication is not election. 

1. Scope. — [1] The doctrine of election is that 
where a deed or will professes to make a general dis- 
position of property for the benefit of a person named 
in it, such person cannot accept the benefit under the 
instrument without, at the same time, conforming to 
all its provisions and renouncing every right inconsis- 
tent With them. (1918) 1 Ch 300 (303): 87 L J Ch 143. 
In re Macartney, (Known as approbate and reprobate.) 
^{im) 1920 App Cas 880 (870, 879): 89 L J P G 195, 
Brown v. Qregsofi ^ (1875) 45 L 5 Ch 660 (664, 666); 
34 L T 221, Oodrington v. Codring ton^iYoi 15) 1928 
Oudh 67 (82) (1887) 34 Ch D 160 (163, 164); 66 L J 

Oh 82, In re Broolcshanki Beauclerk v. Ja7nes.^{l874) 
44 H J Ch 6 (14) : 30 L T 409, Cooyer v. Cooper, 


[2] The doctrine of election proceeds from the 
highest principles of equity. (1874) 80 L T (N S) 409 
(410) : 44 L J Ch 6, Cooper v. Cooper, 

[3] The rule of election rests upon plain and fair 
dealing. (1908) 77 L J P 0 64 (66) : (1908) A C 224, 
Douglas Menzies v Umphelby, 

[4] The principle of election enables Court to secure 
a just distribution of property in substantial accordance 
with the terms of the instrument. (1920) 89 L J PC 
195 (198) : (1920) A 0 860, Brown v. Oregson. 

[5] Doctrine of election applies to all kinds of pro- 
perty and to all persons claiming property in any charac- 
ter. (1870) 40 L J Ch 5 (7) : 6 Ch 15, Cooper v. Coo- 
per ^ (1802) 32 E R 194 (197) : 7 Ves 480, WM v. 
Earl of Shaftesbury, 

[6] The doctrine of election will apply also to wills. 
(1794) 30 E B 846 (848) : 3 Ves 693, Willson v. (Lord) 
Townsked © (1884) 26 Ch D 358 (363) : 53 L J Ch 
571, Griffiths Boscawen v. Scott. 

[7] Sections 180 to 190 of the Indian Succession Act 
deal with the application of the doctrine of election to 
wills. This section deals with the doctrine as applied to 
transfers of property. (Vol 28) 1941 Mad 430 (431) : 
1 L B (1941) Mad 551 (DB). 

[8] The doctrine of election is applied to cases 
between Muhammadans, (Vol 3) 1916 P C 27 (37) : 38 
All 627 : 43 Ind App 212 (PC). 

2. Crown grants. — [1] The doctrine of election 
does not apply to Crown grants. (1820) 37 E R 656 
(660) ; 22 W R (Eng) 157, Cummmy v. Forrester. 

3. Property transferred mustbelong to another, 
— [1] For the applicability of the section the property 
transferred must be one which the transferor has no 
right to transfer. (Vol 28) 1941 Mad 430 (431) : I L E 
(1941) Mad 551 (DB) (1869) L B 8 Eq 165 (174) ; 38 
L J Ch 392, Wallaston v. King, 

4. “Professes to transfer property.” — [1] Sur- 
render by a Hindu widow to her immediate reversioners 
—Section has no application. (Vol 28) 1941 Mad 430 
(431) : I L R (1941) Mad 551 (DB). 

[2] Property not in fact belonging to a person- 
intention to transfer it must be clear and manifest on 
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ExcepUo7i to the Ictst preceding four rules, — ■ Where a particular benefit is expressed to be 
conferred on the owner of the property which the transferor professes to transfer, and such benefit 
is expressed to be in lieu of that property, if such owner claim the property; he muss relinquish 
the particular benefit, but he is not bound to relinquish any other benefit conferred upon him by 
the same transaction. 

Acceptance of the benefit by the person on whom it is conferred constitutes an election by him 
to confirm the transfer, if he ia aware of his duty to elect and of those circumstances which would 
influence the judgment of a reasonable man m making an election, or if he waives enquiry into the 
circumstanOGS. 

Such knowledge or waiver shall, in the absence of evidence to the contrary, be presumed, if 
the person on whom the benefit has been conferred has enjoyed it for two jears without doing any 
act to express dissent. 

Such knowledge or waiver may be inferred from any act of his which renders ii impossible to 
place the persons interested in the property professed to be transferred in the same condition as if 
^uch act had not been done. 

Illu&traiion, 

A transfers to B an estate to which C is entitled, and as part of the same transaction gives 6 a. ^coal-mine a 
C takes possession of the mine and exhausts it He has thereby confirmed the transfer of the e=tat8 to i::^. 

If he does not within one year after the date of the transfer signify to the transferor or his 
representatives his intention to confirm or to dissent from the transfer, the transferor or hia 
representatives may, upon the expiration of that period, require him to make his election and, 
if he does not comply with such requisition within a reasonable time after he has received it, he 
shall be deemed to have elected to confirm the transfer. 


In case of disability, the election shall be postponed until the disability ceases, or until tbs 
election is made by some competent authority. — 


Section 35 — Note 4 ( contd.) 
the face of the deed of transfer, (1760) 27 E R 259 
(260) ; I Bdn 532, Forrester v. Cotton (1856) 44 
E R 537 (541) : 26 L J Ch 218, Wintour v. Cliftoyi ^ 
(1792) 30 ER 460 (469) : 1 Ves Jun 514, Blake v, 
Bunhnry. (Intention may be expressed in clear terms.) 

[3] Intention to transfer implied in terms of deed — 
It must be plain by demonstration and by implications 
to be utterly improbable for transferor to mean any- 
thing other\vise. (1818) SEE 1428 (143S): 8 Dow 149, 
EancUffe v. Parhyns, 

[4] Use of general words— No case of election. (1760) 
27 E R 259 (260) : 1 Bdn 532, Forrester v. Cotton ^ 
<1863) 33 L J Ch 511 (512) : 10 L T 255, Miller y, 
Thurgood, (Particularly so where transferor has partial 
interest in the property.) 

[5] Transferor a co-owner, transferring “whole” of 
the property specifically conferng some benefit upon 
the other co-owner — The co-owner is put to election, 
(1863) 33 L J Ch 511 (512) : 10 L T 255, Miller 
Thurgoodm^’i^) 40 L J Ch 253 (254): 6 Ch App 339, 
Wilkinson v. Dent. 

[6] It is not necessary that the transferor should 
intend to put the party to election. (1875) 44 L J Ch 6 
il6) : 7 H L 53, Cooper v. Cooper. 

[7] Onus of proving the required intention rests on 
those contending for a case of election. (1818) 3 E R 
1428 (1438) : 6 Dow 149, BancUffe v. Parkins, 

[8] Intention clear on face of deed to pass whole 
property — Burden of proving that transferor meant to 
transfer only what was loft with him lies on those 
opposing election. (1792) 30 E R 464 (470) ; 1 Ves Jun 
514, Blake v. Btmhnry. 

[9] No extrinsic evidence admissible to show that 
transferor had an intention to pass what was not his. 
(1791) 30 E R 346 (346) : 1 Ves Jun 285, Stratton v. 
Best © (1836) 48 E R 325 (328) ; 5 L J Oh 260, 
Clementso7i v. Qa^idy, 

5. “Confers any benefit on the owner.*’— [1] A 
having power to appoint property X to his child B — 
B also entitled to it in default of appointment — ■ A 


appointing portion of property X to R and remainder 
to C who was not object of the power — A not giving 
any of his own property to B: Held that appointment 
in C’s favour was invalid (1794) 30 E E 660 (667) ; 2 
R R 235, Bnstoio v. W arde. 

[2] A had a power to appoint certain property to 

children Children also entitled to it in default of ap- 

pointment — Property appointed to grand-childcen ■— 
Children given certain legacies: Held that chilton 
were bound to elect. (1796) SO E R 876 (67S) : 2 R R 
^Q0,WhiSiUrY. Webster. ^ , a 

[3] Benefit conferred upon married woman ia England 
with a restraint on anticipation — Thera can be no elec- 
tion by her. (1884) 27 Ch D 606 (612) ; 54 E J Ch 201, 
In rc Wheatley; Smith v. Spence. 

[4] Part of the benefit granted falling — Ovyner will 
be put to his election in respect of the part which takes 
eSect. (1783) 28 ER 1073 (1074): 1 Bro G C 186, 
Newman v. Newman. 

6. “As part ot the same transaction, — [1] lae 
section is applicable only where the benefit and the 
burden come directly from the same transaction. (Vol4) 
1917 Oudh 210 (211) : 20 Oudh Cas 2i3 {DB)*^* {Vol 9) 
1922 Mad 357 (358) (DB), 

[2] N granting E a village for maintenance — Affi^ 
death of X Government alsograntingY, a portion of cash 
allowance allowed to his father X : Held no g^^s^ion 
of election could arise as grants were independant. ( 04) 
30 Gal 843(864): 1903 Pun Eb No. 67:30 I. A. 190 (PC). 

[3] Two deeds of antenuptial sattlemenfc, one dealing 
with realty and other with personalty — One deed 
disposed property which did not belong to settlor — 
The other conferred a benefit upon the owner of the 
nroperty : Held that both deeds formed same trans- 
action. (1851) 64 E R 824 (825): 20 D J Oh 213, Bacon 

(’08) 190S App Cas 22i (233) : 77 L J P 0 
64, Douglas Memm t. Umphdby. (Two wilia held to 
form coherent scheme of intention.)] 

7. “Such owner must elect.”_-ri] Person not a 
owner of the property professed to be disposed oi by 
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Apportionments 

36, In ibe absance of a contract or local usage io the contrary, all rents, annuities, penslonSs 
AppoTlionmeni of periodical dividends and other periodical payments in the nature of incjome 
payments on detsrminaticn of shall upon the transfer of the interest of the person entitled to receive 
interest ol prson entitled. such payments, be deemed, as between the transferor and the transferee^ 


Section 35 Note 7 (contd.) 

the transferor — He is not obliged to elect. (Vol 15) 

1928 Oadh 67 (82) m I Ind Caa 573 (583) (D B) 

(Cal). 

[2] Einddi testator disposing of by his will certain 
orDaments described as “my own and my wife’s orna- 
ments” He having other ornamentfi worn by her 
over which he bad 'disposing power : Held that wife 
was not required to elect as regards her stridban orna- 
ments and other benefits under the will. (*89) 15 Bom 
443 (452). 

[3] “Owner” includes persona having not only 
vested but contingent rights and reversionary, remote 
and immediate interest (Vol 15) 1928 Oudh 67 (82). 

[4] Principle of election does not apply to creditors 
ol the owner of property transferred. (1806) 33 E R 55 
(59, 61) ; 12 Ves 13^ Ktdney v. Coussmaker iJ* (1874) 
44 L J 6 (16j : 30 L T (N S) 409, Cooper v. Coo- 
per. 

[5] Where a testator purports to devise land X 
belonging to .A to I? who does not take any other 
interest under the will and also bequeaths a legacy 
to 0, 0 will not be put to election by reason of the 
fact that subsequent to the testator’s death be acquired 
an interest in X. (1886) 31 Ch D 466 (476, 477) : 55 h 
J Cb 401, In re Chesham (Lord) ; Gamndish v. 
Lacre, 

8. Election binds party’s representative only.— 

[1] A Hindu father elected to take under his father’s 
will and for that purpose gave a release of ancestral 
property belonging to the family. His sons ware held 
Wnd by his act (’96) 20 Bom 316 (337), {Reversed in 
(’97) 21 Bom 349 on other point.) 

[2] Where there are several persons interested as 
CO* owners in the property disposed of by the transferor 
and all of them receive benefit under the transfer, 
an election by one does not bind the others. (1868) h B 
7 Eq 494 (496) ; 19 B T 343, Fytch v. Fytch. 

[3] Where one person i& interested in the property 
as a tenant for life and the other as a remainderman, 
an election by the former does not bind the latter. 
(1799)31 E B 321 (323) : 4 B E 307, Ward v. Baugh, 

9. Rule cannot he applied to cure an illegality. — 

[1] Where A confers a benefit on B and professes to 
transfer the iatter’a property in such a way as to 
ofiend the rule against perpetuities, B cannot be com- 
peted to make an election. (1905) 1 Ch 191 (199) : 74 
B J Ch 62, In re Ohver^s Settlement. 

10 Cancellation of document not necessary. — 

[1] Owner of the property transferred electing to 
dissent from it — Document of transler need not be 
cancelled. (1834) 4 B J Ch 39 (40), Weale v. Bice. 

IL “Does or does not believe ” — [1] If the 
transferor professes to transfer property whmh does 
not belong to him, and confers a benefit on the owner 
of the property, a case of election will be raised, irres- 
pective of the question whether the transferor believed 
that the property was or was not Ms own (1806) 33 
E B 273 (277) : 9 E B 176, Thellussion v. Woodford 
® (1871) 6 Ch 339 (341) ; 40 L J Ch 253, Wilkinson v. 
Dent 

[But see (1760) 27 E B 259 (260) : 1 Edu 532, 
Forrester v. CoiionJ 

[2l An assumption of power to give what the 
^.tisisfeioi knows not to belong to him is as much a 
.ground of election as a disposition of wbat he has 


mistakenly conceived to be bis own (1813) 35 B B 290 
(294, 295) : 13 B R 58, Welby v. Welby. 

12. Person taking under two capacities.— .[1] A 
person received benefit under an endowment as a 
trustee. He claimed another estate against the trust 
in the capacity of an owner. It was held that ho could 
do so {Vol 4) 1917 Oudh 210 (211) : 20 Oudh Cas 243 
(BB). 

13. Acceptance oi benefit,— [1] A party is not to 
be taken to have made an election by acceptance o£ 
benefit unless he had knowledge of the oiroumstances 
of the transferor and of his own rights. (1791) 30 E R 
372 (373) : 1 Ves Jun 335, Wake v. Wake (1861) 64 
E R 879 (881) : 132 R E 251, Sopwith v. Maughan. 

[2] An election made under a mistaken idea as to 
the value of the estates is not binding on the party. 
(1734) 24 E B 1081 (1083) ; 3 P Wms 315, Pusey v. 
Deshoiivrie. 

[3] A party, with full knowledge of his rights mak* 
ing an election and deriving the benefits under a 
transaction will not bo allowed to revoke, (’88) 12 CaJ 
60 (62) (DB). 

14. Presumption of election from two years^ 
enjoyment.— [1] Tbe presumption under the rule can 
be repelled by evidence to the contrary. (Vol 12) 1925 
Cal 724 (729) (D B). (Pardanashin lady — No evidence 
that will was es plained to her or that she was called 
upon to make election — No presumption of knowledge 
from mere receipt of money under the will.) 

15. Impossibility of restoring status quo. — [1] 
Mere receipt of money does not render it impossible to 
place the paities in the same condition as if the money 
had not been taken. (Vol 12) 1925 Cal 724 (729) (D B). 

16. Transferor’s disability and election. — [1] A 
transfer by a person under a legal disability cannot 
give rise to a case of election, (’ll) 12 Ind Cas 591 (692) 
(Cal). 

[2] A Hindu widow’s inability to dispose of her 
husband’s immovable property does not amount to a 
legal disability. It is only a limitation on her power of 
disposition imposed for some special purposes. Transfer 
by her, therefore, gives rise to a case of election, (’90) 
14 Bom 438 (440, 441) (D B). 

17. Ratification is not election. — [1] Where A 
pur^rts to act on behalf of B, B may either ratify it 
or disown it B's act i- sometimes spoken as an election 
to ratify or disown A’s act (Vol 5) 1918 P C 196 (202); 
42 Mad 523: 46 ind App 72 (P C). 

[2] A ratification is difierent' from the doctrine of 
election referred to in this section. (Vol 26) 1939 Oudh 
145 (152, 153): 14 Buck 595 (D B). 

[3] A ratification must, in order to be valid, be made 
with knowledge of ail circumstances. (1846) 4 Moo Ind 
App 1 (103) (P C) ^ (Vol 26) 1939 Cal 387 (893); I L B 
(1938) 2 Cal 492 (D B) ^ (Vol 12) 1925 All 190 (192) ^ 
(’98) 25 Cal 1 (9): 24 Ind App 164 (P 0) * (1864-66) 2 
Bom H 0 B 301 (304, 805). 

SECTION 36-SYNOPSIS 

1. Apportionment. 

2. Principle of section, if applies where section la 

inapplicable. 

3. “In the absence of a contract or local usage %q> 

the contrary.” 

4. “Rents.” 

5. “Annuities.” 




[SS6— SS7 N 1] 


[THE] TSAKSFEB OF BKOPBBTY AOT* 1S82 


8187 


io accrue due from day to day, and to be apportionable accordingly, but to be payable on the daye 
appointed for tbe payment thereof. 

37. When, in consequeiic3e of a transfer, property is divided and held in several ehareSs and 
Apportionment of benefit thereupon the benefit of any obligation relating to the property m a 
of obligation on severance, whole passes from one to several owners of the property, the corres- 
ponding duty shall, in the absencje of a contract to the contrary amongst the owners, bo performed 


SECTION 36 — SYNOPSIS (contd.) 

6. “Dividends.’* 

7. “Other periodical payments in the nature of 

income.*’ 

8. ^‘Payable on the days appointed.** 

1. Apportionment, — [1] Apportionment frequent- 
ly denotes not division but distribution; and, in its 
ordinary technical sense, the distribution of one subject 
In proportion to another previously distributed, (1819) 

1 Swan 837 (357) : 36 E K 412, Ex parie Smith. 

[2] This section is based upon Ss. 2, 3 and 7, 
Apportionment Act, 1870, of England. (1900) 14 0 P L 
B 84 (86). 

2. Principle of section, if applies where section 
is inapplicable. —[1] In view of the following decision 
of the Privy Council, where this section is inapplicable, 
the principle of apportionment also cannot be applied. 
(Vol 10) 1923 P C 171 (173): 50 Ind App 276: 47 Bom 
790 (P C). 

[See however (Vol 24) 1937 Mad 219 (222) *. I L R 
(1937) Mad 589 (D B)'5‘(Vol 5) 1918 Mad 657 (658): 41 
Mad 870 (8 B) (Vol 31) 1944 Mad 568 (688, 569) 
(Vol 22) 1935 Cal 39 (58): 61 Cal 711 (D B).] 

3. **Xn the absence of a contract or local usage 
to the contrary.” — [1] Where the terms of a transfer 
contain a clearly expressed intention that the right to 
receive payments should pass without being apportioned, 
the section does not apply and there will be no ap- 
portionment. (Vol 10) 1923 P 0 171 (173): 47 Bom 790; 
50 Ind App 276 (P C). 

[2] Where it was provided that “the whole rent 
shall ha payable on tbe Mahasankaranthi day” it was 
held that there was a contract; to the “contrary.” (Vol 3) 
1916 Mad 323 (325): 39 Mad 283 (D B). 

4. “Rents.** — [1] Transferee is entitled to such 
portion of the rent only as is proportionate to the 
period between the date of the transfer and ihe date on 
which the rent is payable (1900) 14 G P L R 84 (85). 

[2] Land annual rent of vi^hich is payable in two in- 
stalments, 10 annas on Ist of December and 6 annas on 
1st of May transferred on 20th of February — 6 annas 
rent held accrued de die %n d%em over period from Ist 
of December to 1st of May, and transferee held entitled 
to that portion only of 6 annas share of rent as had 
accrued after 20th of February. (Vol 14) 1927 All 669 
(570): 50 All 18 (D B). 

5. “Annuities.”— [1] In order to constitute an 
annuity the annual payments must be in the nature of 
income. (1858) 157 E B 678 (684) : 28 L J Ex 100, 
Eohp V. Fletcher, 

[2] Where the capital itself is repayable in annual 
instalments, it cannot be said that there is an annuity. 
(1903) 72 L J E B 215 (221); (1903) 1 KB 494, Scohle 
V. Secretary of State. 

6 “Dividends.” — [1]A share of profits will be a 
“dividend** when declared only in respect of share 
taken in a public concern. (1879) 28 WR (Eng) 28 (29) 
: 12 Ch D 655, Carr v. Griffith ^ (1878) 47 L J Ch 
736 (737) : 9 Ch D 159, In re Cox's Trusts © (1858) 
26 L J Ch 621 (622) : 6 W R (Eng) 407, Hartley v. 
AUen* 

[2] A share of profits gained by an individual in a 
private partnership cannot be called a “dividend** and 
it will not be apportionable, (1878) 47 L J Ch 785 (737) 


: 9 Ch D 159, In re Cox's Trmts ® (1879) 28 W E 
(Eng) 28 (29) : 12 Ch D 655, Garr v. Griffith ^ (1872) 

8 Ch App 192 (196, 197): 42 LJ Ch 334, Jone^ v. Ogle. 

[3] Profits arising out of the sale of new shares of s 
company and distributed amongst all the share-holders 
of the company are not “dividends.** (1858) 27 L J Ch 
621 (623) : 6 W R (Eng) 407, Eariley v. Allen. 

[4] Shares transferred — No express reference made 
as to dividends thereon — Transferor is entitled tc 
dividend of period prior to transfer — Fact that dividend 
was declared subsequent to transfer does not afiect 
right of transferor. (Vol 17) 1930 All 615 (617) (DB) © 
(1916) 85 L J Ch 598 (600) : (1916) 2 Ch 181, In n 
Mmrhead; Mmrliead v. Hill. 

7. “Other periodical payments in the nature of 
income.”— [1] Expression “periodical payments’* musl 
be taken to refer to payments ejusdem ge^ieris with 
rents, annuities, pensions and dividends. (1900) 14 
C P L E 84 (85). 

[2] Expression “periodical payments” refers to pay- 
ments to be made at fixed periods and not period? 
variable at the discretion of individuals. (1872) 8 Ok 
App 192 (198) : L J Ch 334, Jones v. OgU ^ (1863) 
32 L J Ch 333 (337), I?i re Maxwell's Trusts. 

[3] Directors of company entitled to certain share of 
company’s profits once in five years unless special 
meeting of company directed otherwisS" — Payments 
held periodical and apportionable — Fact that period 
fixed could be changed held immaterial (1879) 12 Ch 
D 655 (664) : 28 W E (Eng) 28, Carr v Griffith. 

[4] Payments to be ’periodicar must not only be 
declared at fixed intervals but must also be for or in 
respect of fixed periods. (1922) 2 Ch 442 (446) : 91 
L J Ch 449, Jowitt v. Keeling. 

[5] Agreement stating royalty payable at certain 
date but not stating when it is to ba payable — Royalty 
can be held to be payable within reasonable time o'’ 
coal being abstracted — Three months held reasonable, 
(Vol 27) 1940 Pat 609 (609, 610) (DB). 

8. “Payable on the days appointed.**— [1] Ren^ 
cannot, before it is payable, be attached under a garni- 
shee order a® a debt due. (1898) 67 L J G P 517 (518). 
Barnett v. Eastman. 

[2] Company occupied premises under lease undej: 
which rent payable on usual quarter days — Lessor peti- 
tioned lor winding up order in respect of his claim for 
apportioned rent — Lessor held could not present peti* 
tion in respect of rent not yet due. (1889) 37 WR (Eng) 
Dig 45 (45) : 60 LT 665, Iii re United Club and Hotel 
Co. 


Section 37 — Note 1 

[1] Transfer of a share in a tenure which has been 
left out to a,tenant in its entirety does not of itself efieott 
a severance of the tenure. (*80) 5 Ca! 902 (905) (FB). 

[2J Transfer of share in tenure let out to tenant in 
its entirety— Apportionment of the rent can be made 
only by arrangenjent between all parties including 
tenant and in absence of such arrangement by suit for 
apportionment. (’12) 14 Ind Cas 292 (292, 293) (DB) 
(Cal) ©1*80) 5 Cal 941 (945) (DB). , , ^ , 

[3] Certain persons jointly leased property to A ami 
Bubsequently became divided by partition decree — Tins 
section held would enable one of persons so divided to 
enforce against lessee forfeiture clause In lease so far 
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in favour of each of such owners in proportion to the value of his share in the property, provMefi 
that the duty can be severed and that the severance does not substantially increase the burden of 
the obligation ; but i! the duty cannot be severed, or if the severance would substantially increase 
the burden of the obligation, the duty shall be performed for the benefit of such one of the several 
owners as they shall jointly designate for that purpose : 

Provided that no person on whom the burden of the obligation lies shall be answerable for 
failure to discharge it in manner provided by this section, unless and until he has had reasonable 
notice of the severance. 

Nothing in this section applies to leases for agricultural purposes unless and until the 
^[ProYineial Government] by notification in the Official Gazette so directs. 

Illustrations, 

(a) A sells to JB, G and D a house situate ia a village and leased to E at an annual rent of Bs. 30 and 
delivery of one fat sheep, B having provided half the purchase money and 0 and D one- quarter each. E, having 
notice of this, must pay Bs. 15 to Es. to C, and Rs. to i), and must deliver the sheep according to the 
joint direction of C and D, 

(b) In the same case, each house in the village being bound to provide tea days’ labour each year on a dyke 
to prevent inundation, E had agreed as a term of his lease to perform this work for A. B^G and D severally 
require E to perform the ten days’ work due on account of the house of each, E is not bound to do more than 
ten days’ work in all, according to such directions as B, C and D may join in giving. 

[а] Substituted by A. 0. for “Local Government”. 

(B) Transfer of Immovable Froperiy, 

38. Where any person, authorized only under circumstances in their nature variable to dispose 

Transfer by person autho- immovable property, transfers such property for consideration, 
rized only under certain ch- alleging the existence of such cireumstances, they shall, as between 
cumstances to transfer. the transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed to have existed, if the transferee, 
after using reasonable care to ascertain the existence of such circumstances, has acted in good faith. 

Illustration, 

A, a Hindu widow, whose husband has left collateral heirs, alleging that the property held by her as such is 
insufficient for her maintenance, agrees for purposes neither religious nor charitable, to sell a field, part of such 
property, to B. B satisfies himself by reasonable enquiry that the income of the property is insufficient for A’s 
maintenance, and that the sale of the field is necessary, and, acting in good faith, buys the field from A. As 
between B on the one part and A and the collateral heirs on the other part, a necessity for the sale shall be deemed 
to have existed. 

Section 37 — Note 1 {contd.J 

his share was concerned. (’05) 29 Mad 29 (35, S6) (DB) 

^ (Vol 2) 1916 Mad 813 {814, 815) ; 38 Mad 445 (BB). 

[4] Value of the shares for the purposes ol the sec- 
tion is their value at the time of the severance of the 
estate. (’03) 7 Cal W N 453 (454) (DB), 

[5] In partition, occupancy holding went to one 
sharer and house of occupancy tenant situated in abadi 
passed to another sharer — Latter held could not recover 
rent for house and partition held could not create new 
obligation on part of tenant to pay rent for house. (’08) 

30 All 282 (285, 287) (FB) ^ (’08) 1908 All W N 123 
(124) (SB). 

[б] Notice mentioned in this section may be given 
either by the transferor or by the transferee. (’13) 19 
Ind Cas 865 (867) (DB) (Cal). 

[7] Principle of this section is applicable to agrieul- 
turai leases. (Vol 3) 1916 Cal 410 (411) (DB) {’05) 

29 Mad 29 (35) (DB) (Vol 2) 1915 Mad 813 (814) : 38 
Mad 445 (DB), 

SECTION 38 — SYNOPSJS 

1. Section applies to transfers of immovable pro- 
perty only. 

2. “Persons authorised only under circumstances 

in their nature variable.” 

3. “Transfers such property for consideration.” 

4. “Alleging the existence of such circumstances”. 

5. “After using reasonable care to ascertain the 

existence of such circumstances.” 

“Acted iti good faith,” 

X’ Tiransfer by operation of law. 


8. Onus of proof. 

9. Recitals in a deed— Evidentiary value of. 

1. Section applies to transfers of immovable 
property only.— [1] This section deals with transfers 
of immovable property only. (Vol 7) 1920 Mad 496 (499) 
(DB). 

2. “ Persons authorised only under circum- 
stances in their nature -variable.” — [1] Following par- 
sons are authorised to transfer property only under 
circumstances in their nature variable : 

(a) A Hindu widow or other limited owner under 
Hindu law. (Vol 5) 1918 P G 196 (199) : 42 Mad 523 : 
46 Ind App 72 (P C) ^ (Vol 1) 1914 P C 90 (91) : 42 
Cal 876 ; 42 Ind App 64 {P C) ^ (’13) 40 Cal 721 (752) 

B). 

(b) A manager of joint Hindu family. (Vol 14) 1927 
P 0 121 (122) : 8 Lah 597 ; 54 Ind App 211 (P C) © 
(Vol 4) 1917 P C 18S (189) : 40 All 171 (P C) ^ (1863) 
1 Bom H 0 B (A C) 27 (30). 

(c) A Hindu father. (Vol 4) 1917 P C 61 (63) : 39 
All 437 : 44 Ind App 126 (P C). 

(d) A de facto on dejure guardian of a Hindu minor, 
(’66) 10 Moo Ind App 454 (461) (P C). 

(e) An executor under a will made by a Hindu and 
not governed by the Indian Succession Act, 1925. (’98) 
22 Bom I (10) ^ (’97) 25 Cal 103 (105) (DB) ^ (’05) 32 
Cal 861 (870) (DB). 

(f) A mahant or a shebait. (’75) 2 Ind App 145 (151, 
152) (P G) ^ (Vol 33) 1928 P C 112 (118) : 53 Ind App 
253 : 6 Pat 139 (P C). 

(g) A guardian of a minor appointed by a Court. 
(*11) 11 Ind Cas 764 (764, 765) (All) ^ (Vol 23) 1938 
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39» Where a third person has a right to receive maintenance, or a provision for advance- 
Transfer where third ment Or marriage, from the profits of immoveable property, and such 
person is entitled to main- property is transferred *1"^' “ " the right may be, enforced 

tenance. against the transferee, if he has notice ^[thereof] or if the transfer is 


Section 38 — Note 2 (conidj 

Bom 389 (392) : I L E (1937) Bom 1 (DB) ^ (’90) 
1890 Pun Be No. 56, page 146 (U9)>P (Vol 23) 1936 
Lah 946 (956) : 17 Lab 686 (DB). 

[But see (’82) 10 Cal L B 547 (549) (DB).] 

3. “Transfers such property for consideration.” 
— [1] This section does not apply to an agreement to 
sell. (’01) 26 Bom 326 (336) (DB). 


4. “Alleging the existence of such circum- 
stances.”— [1] If the transferee makes reasonable 
enquiry into the existence of tbe circumstances em- 
powering the transferor to make the transfer and acts 
in good faith, the representations are binding on the 
persons who are affected by the transfer. (Vol 12) 1923 
Lah 240 (241) : 5 Lah 511 (D B) ^ (Vol 21) 1931 Lah 
895 (896) (DB) (’96) 21 Bom 808 (815) (DB). 

[2] Where no circumstances empowering the trans- 
feror to make the transfer are alleged, the transfer is 
not binding on the persons interested in the property. 
(Vol 8) 1921 All 137'(140) : 43 All 655 (DB). 

' [8] Representation by transferor of existence of 
necessity recited in instrument of transfer— Such reci- 
tals are evidence that such representations were made 
by transferor. (Vol 3) 1916 P C 110 (Ul]:44 Gal 186: 43 
Ind App 249 (P C). 

5. “After using reasonable care to ascertain the 
existence of such circumstances.” — [1] Transferee 
must use reasonable care to ascertain whether the cir- 
cumstances alleged as authorising tbe transferor to 
dispose of tbe property exist. (’80) 6 Gal 843 (847) : S 
ind App 8 (P C) ^ (Vol 4) 1917 P C ISS (189) : 40 Ail 
171 (P C). 

[2] What is material under the section is the use of 

reasonable care on the part of tbe transferee and not 
the actual existence of the circumstances. (Vol 25) 1938 
Bom 388 (390) (DB) ^ (Vol 20) 1933 Mad 639 (643) 
(DB) ^ (Vol 10) 1923 Lah 660 (661) ( 09) 2 Ind Gas 

366 (366) (Cal) (’66) 6 Suth W R 149 (150, 151) 
(DB) © (’02) 4 Bom L B 587 (592) (DB), 

[3] If the transferee uses reasonable care in making 
the enquiry and is satisfied on such enquiry that the 
necessary circumstances authorising the transfer^ exist, 
the absence of such circumstances, as a fact, will not 


affect the validity of the transfer in his favour. (’66) 
10 Moo Ind App 451 (461) (P G) ^ (1563) 1 Bom 
fi C E 27 (30) (SB). 

[4] Actual pressure on the estate, tbe danger to be 
averted, or the benefit to be conferred upon it, in tbe 
particular instance, is the thing to be regarded in de- 
ciding the suffieiancy of the enquiry. (1856) 6 Moo Ind 
App 393 (433) (P C). 

[5] Enquiry ought to be made from an independent 
source and not from one who is interested in upholding 
tbe transfer. (Vol 22) 1935 Lah 42 (44) (D B). (Nature 
of necessity for transfer and avenues of information 
available to transferee will have to be taken into consi- 
deration in deciding sufficiency of enquiry.) ^ {T2) 35 
Mad 108 (112) (D B) ^ (Vol 22) 1935 Cal 94 (95) ^ 
(’13) 20 Ind Gas 951 (952) (All)>P(Yol 10) 1923 Pat 197 
(199) (D B)>5 (Vo 1 9) 1922 Pat 122 (135) (D B). 

[6] It the transferee satisfies himself that the pur- 
pose for which the transfer is made justifies the trans- 
fer, he is not bound to see to the application of money 
and will be protected even if the money is not applied 
:to the purposes for which it was required. (1856) 6 
Moo and App 393 (424) (P C) ^ (Vol 14) 1927 P C 37 
441) : 49 All 149 : 54 Ind App 79 (P C). 


6. “Acted in good faith.” — [1] Where a person 
has acted honestly, be can be said to have acted in 
good faith. (1856) 6 Moo Ind App 393 {423, 424) (P C) 

^ (’76) 2 Cal 341 (351) : 4 Ind App 52 (P C). 

7. Transfer by operation of law. — [1] A purchaser 
in execution of a money* decree against a Hindu father 
is not bound to go behind the decree, and show that he 
made an enquiry as to the nature of the debt. (’79) 5 
Cal 148 (170) : 6 Ind App S8 (P C). (If purchaser has 
notice actual or constructive of character of debt and 
he purchases with such notice, he is not protected ) ^ 
(’74) 1 Ind App 321 (332) (P C). 

8. Onus of proof [1] Bin den of proof will be 

on tbe transferee to establish that circumstances en^- 
titling transferor to dispose of property existed or he 
(transferee) took reasonable care to ascertain that thev 
existed and acted in good faith. (Vol 14) 1927 P C 121 
(122) : 54 Ind App 211 : S Lab 597 (P G) ^ (Vol 1) 
1914 P C 90 (91) : 42 Cal 876 : 42 Ind App 64 (P C) 
(Vol 1) 1914 P C 38 (40) : 36 AlF 187 (P G) 85 (1864) 2 
BomHCR 348 (560) (S B) >5^ (’09) 31 All 176 (198) 
(F B). 

[2] Where the imortgagee hinaself with whom the 
transaction took place, is setting up a charge in his 
favour made by one whose title to alienate, he neces- 
sarily knew to be limited and qualified, ha may ba 
reasonably expected to allege and prove facts presum- 
ably better known to him than ta the infant heir* 
(1856) 6 Moo Xnd App 393 (419) (P C). 

[3] Lapse of time does not afiect the question of 
onus of proof. It might give rise to a presumption of 
acquiescence or save the alienee from the adverse in- 
ferenoes arising from scanty proof, which might be 
ofiered on his behalf. (Vol 2) 1915 PC 57 (58, 59) : 43 
Cal 417 (P C) ^ (Vol 7) 1920 P C 64 (64, 65) : 47 Ind 
App 6 : 43 Mad 541 (P C). 

9. Recitals in a deed— Evidentiary value of. 

[Ij Recitals in a deed as to the necessity, though 
evidence of the representation made by the transferor 
as to such necessity, are not by themselves to be relied 
upon as proof of existence of such necessity. (Vol 1) 
1914 P C 38 (40) : 35 All 187 (P C), (There must he 
some evidence aliunde to substantiate facts recited.) ^ 
(Vol 1) 1914 P C 164 (165, 166) (P C). 

[2] Recital is clear evidence of the representation, 
and, if tbe circumstances aie such as to justify a rea- 
sonable belief that an enquiry would have confirmed 
its truth, then when proof of actual enquiry has be- 
come impossible, the recital, coupled with such cir- 
cumstances, would be sufficient evidence to support the 
deed. (Vol 3) 1916 P C 110 (111) : 44 Gal 186 : 43 Ind 
App 249 (P C) ^ (Vol 5) 1918 Pat 469 (476) : 3 Pat L 
Jour 199 (S B). 

SECTION 39— SYNOPSIS. 


1. Scope. 

2. Nature of right protected by section. 

3. Section, if retrospective. 

4. Transfer by executor or administrator, 

5. “Right to receive maintenance.” 

6. Advancement. 

7. Notice 


1 Scope.— [1] It is not necessary to prove inten- 
tion to defeat right of third person - Proof of bare 
notice of existence of such right is sumcient. (Vol 
1944 Bom 50 (57) (D B}*P (Vol 30) 1943 Bom 412 (413) 
. r T. T? i^QA^\ Tinm flifi Bl* (Vol 30) 1943 Bom 18 * 


(190) (D B). 
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gmtmtous; but; not against a transferee for consideration and withoul notice of the rigM, nor 
against snch property in Ms bands. 

^ ^ ^ ^ Aj 

[a] The words “with ib© intention of defeating such right” were repealed bj the Translcr of Property jAm0nd“ 
ment) Act, 1929 (20 [XX] of 1929), S. IL [b] Substituted ibid., for “of snob mteation'h [c] The illus» 
tration was repealed, ibid. 

iO. Where* for the more beneQclal enjoymenl; of his own immoveable property, a third 
Burden of obligation im» person has, independently of any interest in the immoveable property 
posing restriotion on ase of of another or of any easement thereon, a right to restrain the enjoy- 
ment ^[in a particular manner of the latter property], or 


Section 39— -Note 1 (eontd,) 

[2] This seotion as amended does not create any 
new right in favour of any person. (Vol 32) 1945 Bom 
34 (35) : I L B (1945) Bom 649. 

Z. Nature of right protected by section. — [1] 
Bight referred to in the section is one which falls short 
of a charge. (Yol 27) 1940 Nag 163 (165) : I L R (1941) 
Nag 613 (D B) (Yol 20) 1933 Oadh 76 (78) (D B). 

[2] Before applying the section, the nature of the 
right to be enforced should be fixed. (Vol 2) 1 9 16 Mad 
464 (466) (D B). 

[3] Property sold in discharge of debts in respect of 
■which creditors coul?^^ have had property sold through 
Court, free of right of maintenance — Section would 
not enable person entitled to maintenance to proceed 
against property in hands of transferee even if he had 
notice of maintenance right (Yol 2) 1915 Mad 464 
(470, 471) (D B) ^iVoi 21) 1934 Sind 14 (16); 27 Sind 
33 B 289. 

[4] Where the transfer is binding on the person 
entitled to maintenance, etc., according to the law 
applicable to him, he cannot proceed under this seo- 
tion against the transferee, whether or not such trans- 
feree has notice of his right. (Vol Si) 1944 Bom oO (57) 
(DB) «'(Yol 30) 1943 Bom 412 (414): I L E (1943) 
Bom 646 (DB) MYo\ 20) 1933 Lah 901 (904); 15 Lab 
9 (D B) •$t(*76) 1 Cal 365 (377) (DB) <2«(’04) 27 Mad 45 
(50) (D B) '^•(Yol 17) 1930 Mnd 824 (829): 54 Mad 132 
(DB) S«(Yol 19) 1932 Oudh 40 (43): 7 Luck 411 (D B) 
3*(Vol IS) 1931 Lah 718 (718, 719): 13 Lah 41 (D B) 
6&(*84) 11 Cal 102 (106) {D B) ^{Yo\ 21) 1934 Sind 14 
(15, 17): 27 Sind L R 289 »2&(’82) 4 All 296 (300) (F B) 
*C11) 4 Sind L R 278 (280). 

3. Section, if retrospective, — [1] Section is not 
retrospective and the section applicable to a transfer 
made before its amendment came into force would be 
the old section. (Yol 21) 1934 Sind 14 (16): 27 Sind 
L R 289. 

[But see (Vol 30) 1943 Bom 187 (190) (DB). ] 

4. Transfer by executor or administrator. — [1] 
Transfer by the executor or administrator will be sub- 
ject to the provisions of this seoiion, (’99) 23 Bom 342 
(848) (D B). 

5. “ Right to receive maintenance. ” — [1] Wife 
of a Hindu is entitled to be maintained by him irres- 
pective of the possession of any property. (Yol 31) 
1944 Bom 60 (67) (DB) ^{Yol 34) 1947 Mad 376 (377). 

[2] Right of a Hindu widow to receive maintenance 
is not a charge on the family property. (Vol 30) 1943 
Bom 412 (413): I L R (1943) Bom 646 (D B) •^•(Yol 5) 
1918 Mad 668 (668) (D B) *3&(’82) 4 Ail 296 (299) (F B) 
^Yol 11) 1924 Pat 679 (682); 4 Pat 73 (DB). (Obiter.) 
®{*02) 27 Mad 45 (49) (D B) ®(Yol 17) 1980 Lah 117 
(118): 10 Lah 706 (D B) mYol 21) 1934 Pat 91 (102); 
12 Pat 869 (DB) «<(’88) 16 Cal 292 (307) (SB) ^(Yol 
7) 1920 Lah 116 (117) ^{^S) 12 Bom H 0 R 69 (77, 
78) (D B) ®(Vol 19) 1932 Oudh 40 (42); 7 Luck 411 
(DB) ^(Vol 13) 1928 Oudh 338 (340): 1 Luck 318. 

[But see f 67) 2 Agra 42 (43) (D B) ^(^61) 4 Bom 
BE OR (A C) 78 (74) (D B) ^ (’71) 15 Suth W B 263 


(263) (DB) *$<(’71) 7 Mad H C K 226 (228) (D B) '^(Yol 
4) 1917 Pat 204 (205) (DB).] 

[3] Enforcement of the right to maintenance does 
not depend upon the question whether there exists 
any property other than the one transferred from 
which provision for maintenance can be made. (’83) 7 
Bom 282 286) (DB) «$.(»99) 23 Bom 342 (347) (DB). 

[4] If a purchaser has notice of the existence of the 
widow, the burden is upon him to see that her claims 
are discharged before he purchases the property. (Vol 
30) 1943 Bom 412 (414): I L E (1943) Bom 646 (DB). 

[6] A right of residence under the Hindu law is a 
part of the right of maintenance. (Vol 19) 1932 Sind 
162 (1631 ; 26 Smd L R 269 (D B) 8 Ind 

1057 (1058) (Bom) ‘l'(’il)4 Sind L R 278 (280) (D B), 

[6] Right of residence cannot be enforced against 
the transferee, whether with or without notice of the 
right, if the transfer is binding on the interest of the 
person claiming the right under the Hindu law, (’86) 
1886 Bom P J 252 (D B) 'J'C87) 1887 All W H 279 
(279) (D B) •5*(’78 80) 2 All 141 (142) (D B) 5«(Yol 18) 
1931 Lah 718 (718): 13 Lah 41 (D B) 3*lVol 7) 1920 
Lah 135 (135, 136) ©(’89) 12 Mad 260 (267) (P B). 

[But see (*83) 1883 Pan Re No. 84, p. 266 (268).] 

[7] It will be only if no other place suitable foj.* 
residence can be provided that a Hindu female can pro- 
ceed against the transferee, (’ll) 1911 Pun L R No 44, 
p. 209 (211): 1910 Pun Be No. 102‘(DB) ©(’22) 69 Ind 
Gas 602 (607) (Pesh) ©(’72) 4 K W P H C R 153 (154) 
(DB). 

6, Advancement. — [1] Advancement ia a gift of 
money or property to the wife by the husband or to a 
child by a parent to enable the donee to anticipate the 
inheritance to tbe extent of gift. (1886) 55 L T 554 
(556), Abram v. Aldndge. 

7. Notice,— [1] Prudent transferee is not likely to 
inquire into the right of maintenance of a manied 
daughter. (Yol 26) 1939 Cal 655 (656) (DB). 

[2] Widow deliberately lived away from house of 
her deceased husband and, in collusion with her son 
refrained from giving purchaser notice of her right of 
residence m bouse — Purchaser held must be excused 
if he thought that she had foregone her right which 
could not be enforced against him. (Vol 17) 1930 Bom 
47 (48). 

[3] Hindu widow having right of residence in family 
house residing in it — Purchaser of property may be 
presumed to have notice of fact and of her right — It is 
for purchaser to show that transfer was binding on 
widow. (Yol 24) 1937 Mad 193 (194). 

[4] Property gifted to person with condition that 
income of half the property to be given for maintenance 
of another person during his life-time — Donee sold 
entire property — Transferee held must have had notice 
of condition contained in deed of gift. (’12) 34 All 478 
(480, 481) (DB), 

SECTION 40 — SYNOPSIS 

1. Scope. 

2. “For the more beneficial enjoyment of his ,ovm 

immoveable property.” 
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orofobligation annexed to where a third person is entitled to the benefit of an obligation 
ownership but not e mount* arising out of contract and annexed to the ownership of immoveable 
.ng 0 m erest or easement, property, but not amounting to an interest therein or easement thereoUs 

such right or obligation may be enforced against a transferee with notice thereof or a gratuitous 
transferee of the property afiected thereby, but not against a transferee for consideration and 
without notice of the right or obligation, nor against such property in his hands. 

Illustration* 

^ A contracts to sell Sultanpnr to B, While the contract is still in force he sells Sultanpur to C, who has 
notice of the contract, B may enforce the contract against G to the same extent as against A, 

[a] Substituted hj the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 12 for “of the latter 
property or to compel its enjoyment in a particular manner**. 


‘SECTION 40 — SYNOPSIS (conid.) 

3. “Or easement thereon ** 

4. “ivight to restrain the enjoyment.” 

5. Negative or restrictive covenant. 

6. Contract for the sale of immovable property. 

7. Contract to pay maintenance. 

8. Contract for pre-emption. 

9. Contract to give a mortgage, 

10. Contract to pay zarichaharam. 

11. Contract to grant a lease. 

12. Contract to pay land revenue or debt on 

land 01 another. 

13. Miscellaneous. 

14, Transferee with notice. 

15 “Transferee.” 

16. Second transferee from hona fide first 
transferee. 

17. Transfers by operation of law. 

18. Contract for sale prior to attachment— .Sale 
after attachment— Validity. 

19, Injunction does not run with land. 

20 Acquiescence in breach of restrictive covenant. 

21. Covenant for title 

22. Covenants between landlord and tenant. 

1. Scope.— [1] The burden of a covenant afiect- 
ing land does not run with the land. (Vol 9) 1922 P 0 
165 (166, 167) : 40 Ind App 376 (PC). 

[2] In the case of landlord and tenant the burden of 
a covenant runs with the land. (Vol 12) 1925 Bom 330 
(881). 

[See however (Vol 3) 1916 Mad 102 (110) (DB).] 

[H] Condition or a covenant restraining the enjoy’ 
meet of the property tran-ferred, where such condition 
or covenant is for the beneficial enjoyment of oilier 
property of the transferor, can under the second para- 
graph of S. 11 be enforced against the transferee himself 
aii<r under the first paragraph of this section against 
the transferees from the transferee, if they bad notice 
of the condition or covenant or if they were gratuitous 
transferees. (Vol 16) 1929 Pat 349 (350) (DB). 

2. “For the more beneficial enjoyment of his 
own immoveable property.’* — [1] Covenantee must 
himself have interest m property for beneficial enjoy- 
ment of which covenant is entered into — If he has no 
such interest covenant is merely personal one and is 
not enforceable against assigns of oovenanior, (Vol 23) 
1936 Cal 727 (733, 734) (DB). 

3. “Or easement thereon.”— [1] Section does not 
apply to deed of sale creating easement. (Vol 4) 1917 
Lah 397 (398). 

[2] As owner of Ghat adjoining river, sold portion of 
ghat which abutted river to B, and contracted with 
him that if river encroached upon purchased portion^ 
he would allow B to use portion of ghat situated 
further back for religious ministrations — Sale deed 
held created easement right in B and such right held 
not governed by Shis section. (Vol 18) 1931 Ail 207 
1208). 


4. “Right to restrain the enjoyment.’* — [1] A 
eontraot to pay a certain sum of money on the happen- 
ing of a particular event is not such a covenant as Is 
contemplated by the first paragraph of this section, 
(Vol 18) 1931 Ail 552 (552) : 53 All 742 (DB). ( (Vol 6) 
1919 All 235 ; 41 Ail 417, Dissent.) 

[2] Contract by a purchaser with Ms vendor that he 
will pay annually a sum of money to the vendor is not 
wiihin the section. (Vol 11) 1924 Cal 487 (488) (DB). 

5. Negative or restrictive covenant. — [IJ Ah" 
senee of negative form of expression is Immaterial if, in 
substance negative covenant is implied — Principle of 
this section as regards restrictive covenants will apply, 
(Vol 17) 1930 Gal 857 (360) : 57 Cal 953 (DB) (Vol 
23) 1936 Cal 727 (732) (DB). 

[2] In deciding whether a covenant in a lease is an 
affirmative or negative covenant, the Court must look 
to the substance and not to the form, (Vol 32) 1945 
Gal 89 (92) (DB). (Covenant in head lease implying 
obligation to pay specified rent — Covenanti cannot Wnd 
sub* lessee.) 

6. Contract for the sale of immovable property, 
[1] Although a contract for sale of immovable pro- 
perty does not create an interest in the "property it 
creates an obligation “annexed to the ownership of th@ 
property ” (Voi 4) 1917 Mad 4 (5) (DB). 

[2] Obligation “annexed to the ownership of th® 
property” can be enforced against a transferee of the 
property with notice of the obligation or a gratuitous 
transferee. (Vol 3) 1916 P 0 245 (246) (PC) ^ (Vol IS) 
1929 P C 195 (200) (PC). 

[3] Contract to sell cannot be said to be a “covenani 
running with the land*' in the sense in which it Is used 
in English law, (Vol 3) 1916 Mad 385 (385s 386) 
(DB). 

[But see (1900) 22 All. 338 (339) (DB).] 

[4] Coniract unenforceable against the vendor can- 
not by virtue of this section be enforced against the 
transferee with notice (Vol. 16) 1928 Mad 407 (412) 
(DBj^FiVol 22) 1935 Pat 237 (238). 

[5] Mere oSer to sell not perfected by acceptance 
cannot be enforced against a transferee of the property, 
(Vol 13) 1928 Mad 120 (122). 

[6] Right of easement granted in perpetuity — It is nol 
restricted by condition of reconveyance — Condition of 
reconveyance does not run with land — Transferee of 
land can enforce condition only if contract of reconvey- 
ance is assigned to him. (Voi 30) 1943 Nag 4 (5): I 
L B (1942) Nag 736 (D B). { (Vol 26) 1939 Nag 65, 
Beverted,) 

7 Contract to pay maintenance — [1] A made gift 
of certain property to AT— Y agreed to pay B Es. 40 
a year out of income of property: 3 eld that it wasohlh 
gation annexed to ownership of property. (Vol. 3) 1916 
Bom 104 (105) : 41 Bom 372 (DB). 

[2] Zamindar mad© grant for benefit of ladles of 
family of dasabandham dues recoverable by him from 
certain villages and himself undertook to collect and 
pay them— Obligation held annexed to ownership of 
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property and enforceable against transferees of vendee 
with notice of obligation, (Vol 3) 1916 ^lad. 10*3 
(110) (DB). 

[3] JD, A*s wido^, left her husband’a separate pro- 
perty With C and D (\\ho were other members ot the 
family of the husband) in consideration of paymenu of 
allowance for maintenance by 0 to B —Obligation held 
not intended to be annexed to property transferred by 
B to C and D and this section held did not apply, (’09) 
5 Mad L Tim 142 (14.3) (DB). 

8. Contract for pre-emption.— [1] Right of pre- 
emption under a eootract falls within the category ot 
the rights deals with by the second paragraph ot this 
section. (Vol 14) 19*27 All 170 (172): 49 All 527 
(EB) ^ (’09) 4 Ind Gas 743 i744) (CaL). 

[But see (’83) 1883 All W N 134 (134) (DB). (Case 
before T. P, Act.)] 

[2] Bight of pre-emption under a contract is not a 
“covenant running with the land.” (’99) 22 All 1 (19) 
(FB) ^ (’01) 24 Mad 449 (461) (DB). 

[But see (’86) 8 All 102 (104) (FB) (Vol 11) 1924 
Ondh 382 (384) (DB).] 

9. Contract to give a mortgage,— [1] A took 
mortgage from B of certain property with notice of 
prior agreement by B to mortgage same to C — A’s 
mortgage will be postponed to mortgage of C which, 
though taken subsequent to A’s mortgage was in 
pursuance of prior agreement to mortgage. (’06) 29 
Mad 177 (178) (DB). 

10. Contract to pay zarichaharam. — [1] A execu- 

ted habuhat in favour ot samindar by which be agreed 
to pay zarichaharam (that is, one-fourth of the sale 
proceeds received by him whenever he sold hia interest 
to another) to Obligation held could not be 

said to be one annexed to ownership of immovable 
property.” (.Vol 18) 1931 All 552 (553): 53 All 742 
(DB). 

[2] Covenant to pay share of purchase money to 
landlord as condition precedent to recognition of trans- 
fer is one ‘'running with the land” and enforceable 
against purchaser. (Vol 17) 1930 Cai 357 (360): 57 Cal 
953 (DB) (Vol 10) 1923 Cal 679 (680) (DB). 

11. Contract to grant a lease. — [1] Contract to 
grant a lease has been held not to be a covenant that 
runs with the land, and not enforceable against the 
representatives of the covenantor (Vol 12) 1925 All 
427 (429): 47 All 582 (DB). 


12. Contract to pay land revenue or debt on 
land of another, — [1] Undertaking by a transferee of 
land X to pay G-overnment revenue on land Y belong- 
ing to the vendor cannot be enforced against a purcha- 
ser from the transferee {Vol 31) 1944 Oudfa 35 (37) 
(’13) 11 All D Jour 212 (214) (’13) 11 All L Jour 
231 (232). 

[2] Compromise entered into between cosbarers A 
and B that A should get land X and‘B, land Y, and A 
should pay revenue of land Y in excess of Es, 200 — 
S. 40 held applied to the ease. (Vol 1) 1920 Oudh 
180 (182): 23 Oudh Cas 118 (DB). 

[3] A vendor covenanted with B, purchaser, that he 
will discharge existing encumbrance on property or in 
default pay back purchase-money and take land. 
Covenant held could not be enforced by subsequent 
purchaser from B against A (’09) 6 Mad L Tim 
264 (265) (DB). 

[4] Partition among Hindu brothers— Each of them 
to discharge debt falling to his share from properties 
fallen to his share— that this was not mere per- 
spni^) covenant, but one annexed to ownership of 
^movable property. (Vol 20) 1933 Mad 715 (719) 


13. Miscellaneous. — [1] Eanom deed provided 
that jenmi redeeming kanom should pay compensation 
for Improvements eSeoted by tenant at rates specified 
therein — Obligation of jenmi held could not be enforced 
under S. 40 against transferees from jenmi. (Vol 27) 
1940 Mad 453 (455) (D B). 

[2] A, co-owner, contracted with B, another co-owner, 
that B should be in sole management of whole of pro- 
perty and that A will receive only half income out of it 
— Purchaser from co-owner held could not be debarred 
from his inherent right to claim partition, (1900) 2 Bom 
L B 884 (887) (D B). 

[3] Island between two branches of river belonged to 
third party — Land to north of northern branch belong- ^ 
ed to A and that to south of southern branch belonged* 
to B — A and B agreed that island should belong to A if 
northern branch became fordable and to B if southern 
branch became fordable — B subsequently purchased 
from third party island and thereafter when northern 
branch became fordable, 4 sued B for ejectment— A and 
B held could not impose by contract any burden on 
land of third party which would run with land m 
hands of any possessor of it bv any title. (’72) Ind App 
Supp. 34 (39) (P C). 

[4] P at hiB own cost constructed artificial channel 
through P’s land to take water to his land — JD agreed 
to pay P water rate for water taken by him for his own 
land from channel : Held that this was enforceable 
against transferees of property with notice, (Vol 22) 
1935 Mad 975 (976, 977) (D B). 

14. Transferee with notice. — [1] Bight or the 
benefit of the obligation under this section is enforce- 
able against a transferee of the property only if it can 
be said that he bad notice of such right or obligation. 
(Vol 8) 1921 Bom 161 (162) : 45 Bom 170 (D B) © 
(Vol 8) 1921 Mad 559 (560) (D B). 

[2] Onus is on the transferee to show that he paid 
consideration and that he took the transfer without 
notice of the prior contract. (Vol 14) 1927 Mad 699 (700, 
701) ^ (’03) 5 Bom L R 991 (995). 

[But see (’84) 1884 All W N 254 (254) (D B).] 

[3] Although a contract for sale of immovable pro- 
perty is enforceable against a transferee thereof with 
notice of the contract, the transferee is not liable to the 
person in whose favour the contract was made for 
mesne profits until the sale is actually executed by a 
formal conveyance. (Vol 23) 1936 Bom 276 (277). 

15. “ Transferee.”— [1] Transferee means a trans- 
feree under a registered conveyance when such convey- 
ance is necessary for the validity of the transfer. (Vol 
17) 1930 Pat 181 (182) (D B). 

[2] A partition is a transfer. (Vol 12) 1925 Mad 492 
(493). 

16. Second transferee from bona fide first trans- 
feree. — [1] Assignee of land from a purchaser without 
notice is not aSected by any right or obligation which 
does not “run with the land even though he may have 
notice himself. (1911) 2 K B 473 (483) : 80 L J K B 
1107, Wilkes v. Spooner ^ (1879) 49 L J Oh 68 (72, 
73) : 11 Gh B 327 (337), Attorney- General v, Biphosr 
•ghate Guam Go* 

17. Transfers by operation of law.— [1] Assum- 
ing that this section has full scope, it is only if the 
purchaser at a judicial sale bought with notice of 
the contract that it could be enforced against him. 
(Vol 9) 1922 P 0 393 (396) (F C). 

[*2] A person acquiring property by adverse possession 
cannot be said to be a transferee for consideration and 
is bound by a restrictive covenant even if he had no 
notice. (1905) 1 Gh. 391 (398) ; 74 L J Oh 310, In re 
Nishet d PoWs Contract. 

18. Contract for sale prior to attachment— Sale 
after attachment — Validity, [1] Sale in pursuance 
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ii. Where, with the consent, express or implied, of the persons interested in immoyeable 
Transfec by ostensib'e property, a person is the ostensibie owner of such property and transfers 
15I10 same for consideration, the transfer shall not be voidable on the 
ground that the transferor was not authorized to make it: provided that the transferee, after 
taking reasonable care to ascertain that the transferor had power to make the transfer, has acted 
in good faith. 


Section 40 — Note 18 (contd.) 

of the contract though subsequent to the attachment is 
valid. (Yol 29) 1942 Mad 67 (68, 69) ^ (Vol 11) 1924 
Mad 610 (610). 

19, injunction does not run with land. — [1] In- 
junction restraining the user by the defendant ot his 
land cannot be enforced against an auetion-purchaser of 
the property in execution of a decree. (’02) 26 Bom 140 
(141) (DB). ((18S1) 17 Ch D 680 Attorney General v.Bir- 
nnngham Tame d Rea Draiuag Board, Foil,) •s* (’08) 
82 Bom 181 (184) (D B). 

[See however (’39) 12 C F L R 109 (110, 112) ] 

20. Acquiescence in breach of restrictive co- 
venant. — [1] Person who is entitled to a restrictive 
covenant may by his conduct or omissions, put himself 
in such an altered relation to the person bound by it as 
makes it manifestly 'unjust for him to ask a Court to 
insist on its enforcement by injunction. (1884) 28 Oh D 
103 (108) : 54 L J Oh 1, Sayers v. Collyer (Vol 16) 
1929 Pat 349 (351) (D B). 

[2] Covenant may be waived. (’09) 6 Mad L Tim 264 
(265) (D B). 

21. Covenant for title. — [1] Express covenant for 
title will, on the same principle, run with the land, 
(1842) 11 L J Q B 104 (106) : 2 Q B D 851, Thomas 
V. Thomas ^ (Vol 16) 1929 All 293 (295) : 51 All 651 
(D B). 

[2] Where the T. P. Act does not apply, it has been 
held that a covenant for title is a personal covenant 
and not one running with the land and cannot be taken 
advantage of by a pre-emptor. (Vol 15) 1928 Lab 357 
(659) : 9 Lah 659 (D B). 

[3] Covenant for indemnity, undertaking that if the 
vendee should be deprived of the property the vendor 
would compensate him- is not one running with the 
land. (Vol 15) 1928 Mad 894 (895) : 51 Mad 688 (D B). 
(Covenant for title in every sale deed runs with land.) 

22. Covenants between landlord and tenant. — [1] 
Following covenants have been held to run with the 
land : 

(a) A covenant by the lessee to pay rent. (1823) 107 
E R 152 (154) : 25 R R 437, Vyayan v. Arthui 5<(Vol 
22) 1935 Gal 368 (388) : 62 Cal 346 (D B). 

(b) A covenant by the lessee not to transfer the land 
without the consent of the landlord. (Vol 10) 1923 Gal 
679 (680) (DB). 

(c) A covenant by the lessee not to so work a mine 
as to encroach upon the landlord’s other property. (Vol 
7) 1920 Pat 383 (400, 401) (D B). 

(d) A covenant by the landlord to renew a lease at 
the option of the tenant, (Vol 8} 1921 Mad 541 (541) : 
44 Mad 230 (DB) ^ (Vol 14) 1927 Mad 513 (516) : 50 
Mad 595 (D B) ^ (’12) 16 Cal L Jour 217 (223) (D B). 

(e) A covenant by the landlord to allow the tenant to 
erect a structure on thq demised premises. (Vol 10) 1923 
Oudh 114 (116) : 27 Oudh Gas 64. 

[2] Covenant to renew a lease at the option of the 
lessee at a time when the lessor himself would have 
ceased to have any interest in the property was held to 
be a personal one and not one running with the land. 
(Vol 16) 1929 Cal 50 (54) : 55 Cal 841 (D B). 

[3] Covenant in a lease that the lessee should not 
purchase the under-tenant’sjholding being for the bene- 
fit of the lessor’s land will mn with the land of the 
lessor. (’97) 1 Cal W N 174 (179) (DB). 


[4] Covenant between landlord and tenant which 
runs with the land can be enforced against a sub-le&ses 
if it is restrictive one. (1848) 41 E B 1143 (1144) : 2 Pli 
774. Tulk v. Aio7;7zu2/iP(?ol 23) 1936 Gal 727 (736) (DB). 

[5] Lease provided for re-conveyance of certain lands 
comprised in lease whenever lessor may require them — 
Positive covenant held never runs with land either ai. 
law or in equity. (Vol 14) 1927 Cal 41 (43) (DB). 

SECTION 41 SYNOPSIS 

1. Scope. 

2. Execution sales. 

3. Transfers of movable property. 

4. Applicability to Provinces where the Acr 

does not apply. 

5. Ostensible owner with the consent of persons 
interested. 

6. “Persons interested.” 

7. Express or implied consent. 

8. Consent need not be to the transfer by 

the ostensible owner. 

9. Consent under coercion, fraud, misre- 

presentation and mistake. 

10. Attestation by person interested, if consent, 

11. Motive of consent immaterial. 

12. Consent must continue up to time of trans- 

fer. 

13. Ostensible owner, if includes mortgagee, 

' 14. Ostensible owner having some interest in 

the property 

15. Subsequent transferees from first transferee. 

16. Transferee must have acted in good faith after 

making reasonable enquiry. 

17. “Good faith.” 

18. Reasonable care. 

19. Plea of reasonable care and good faitb„ 

when to be taken. 

20. Transferee’s title to be considered with 

reference to date of transfer. 

21. Burden of proof. 

1. Scope — [1] The section lays down a particular 
case of the general rule of estoppel. (Vol 31) 1944 All 1 
(3) : I L R (1944) All 20 (DB) ^ (Vol 30) 1943 Lah 168 
(170)5‘(Vol 30) 1943 Mad 459 (462)'^(Vol 12) 1925 Cal 
993 (995). 

[2] This section is a legislative enactment of the 
principle stated in (1872) Ind App Supp 40 (43) (P C), 
(Vol 30) 1943 Oudh 398 (401) ^ (’86) 8 All 409 (414) 
(D B) (Voi 27) 1940 Rang 184 (185) (Vol 20} 1936 
Rang 361 (362) (DB)>&(Vol 16) 1929 Pat 305 (306) (DB) 
5<{Vol 7) 1920 Pat 1 (21) ; 5 Pat L Jour 521 (S B) 
(Vol 17 J 1930 Gal 92 (93) (D B)«»(Vol 13) 1926 Cal 916 
(917, 918) (D B)*J*(Vol 17) 1930 All 422 (425). 

[3] This section is an exception to the genera! 
principle that a man cannot confer abetter title than he 
himself has. (Vol 12) 1925 Cal 993 (995) *$<(Vol 7) 1920 
Pat 1 (20) : 5 Pat L Jour 521 (S B) •3&(Voi 34) 1947 
Bom 49 (52). (Condition in section must be strictly 
fulfilled.) 

[4] An ostensible owner cannot invoke the provi- 
sions of this section for his benefit. (Vol 31) 1944 
Mad 237 (238). 

[5] It has been held that estoppel under this sec- 
tion cannot overtride the provisions of S. 52. (Vol 32) 
1945 Nag 86 (93) ; I L R (1944) Hag 852 (D B). 
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Section 41 ( contd,) 

2. Execution sales, — [1] The seGtioa does not 
apply to ooart sales in esecution of decrees. (Voi SI) 
1944 All 17 (23): I L R (1943) Ail 892 (DB) ^ (Vol 33) 
1946 Oudh 213 (220) (DB) •2-(¥ol 22) 1935 All 234 
(235) (DB) ^ (Vol 21) 1934 Oudh 2B3 (235) (DB) ►K 
(Vol 27) 1940 Nag 7 (S) -^{Vol 14) 1927 Bom 368 (368) 
(DB) ^ (Vol 29) 1942 Mad 193 (196). 

[2] The principle of estoppel nnderlying this sec- 
iion has no applicability to court sales. (Voi 21) 1934 
'Oudh 233 (235, 236) (DB) ^ (Vol 22) 1935 Ail 234 
(235) (DB) (Vol 27) 1940 All 256 (258) : IDE 
(1940) Ail 344 (DB). 

[But see (Vol 11) 1924 All 63 (64) (DB) (Vol 17) 
mo All 521 (521, 522) (DB) © (12) 17 Cal L Jour 
209 (212) (DB) © (Vol 4) 1917 Mad 885 (885) fDB) ] 

3. Transfers of movable property. — [1] Tha 
principle underlying the section baa been applied to 
transfers of movable property such as decrees. (Vol 29) 

1942 Mad 28 (29) : I L B (1942) Mad 225 (DB). 

[2] This section does not apply to the transfer of a 
decree. (Vol 3) 1916 Low Bur 27 (28) (DB), 

4 Applicability to Provinces where the Act does 
not apply.— [1] In Provinces where the T. P. Act does 
not apply the principle underlying the section is held 
applicable. (Vol 29) 1942 Pesh 68 (70) © (Vol 28) lb4i 
Pesh 59 (61) (DB) © (Vol 34) 1947 Lah 199 (210) 
(DB) ©(Vol 34) 1947 Lah 147 (155) (FB). 

5. Ostensible owner with the consent of persons 

interested [1] A benamidar is an ostensible owner. 

(Vol 17) 1930 Nag 273 (278) : 26 Nag L R 277 (DB)© 
(’72) Ind App Sup 40 (43) (P 0) © (’73) 19 Suth 
W E 292 (297) (P 0) © (’37) 170 Ind Gas 690 (591) 
(DB) (Cal). 

[2] The section will not apply unless the ostensible 
ownership of a person is consented to by the persons 
interested in the property. (Vol 26) 1989 Mad 299 
(299) © (Vol 5) 1918 Oudh 214 (216) © (Vol 29) 1942 
Mad 193 (196) © (Vol 25) 1938 All 242 (250) (DB). 

[3] The question whether person consented to the 
ostensible owr ership of another is a question of fact. 
(Vol 14) 1927 Cal 220 (224) (DB). 

[4] Where the person interested is incapable of 
giving consent, the section will have no application. 
(Vol 30) 1943 Ail 197 (200) (DB). (Minor.) © (Vol 30) 

1943 Mad 459 (461). (Do.) © (Vol 29) 1942 Pesh 68 
(70). (Do.) © (Vol 18) 1931 P 0 118 fl20, 121) : 63 
All 290 : 68 Ind App 206 (P C). (Do ) © (Vol 34) 1^47 
Lah 199 (210) (DB) (Do.) © (Vol 31) 1944 All 1 (3) : 
ILB(1944) All 20 (DB). (Religious endowment.) ©^’23) 
78 Ind Gas 711 (716) (Pesh). (Do.) 

[5] Where the person interested hag denied the 
go-oalled ostensible owner’s interest in the property, 
the section cannot apply. (Vol 26) 1939 Lah 135 (137) 
(D B) ©(Vol 18) 1931 Oudh 253 (255) (DB) © (Vol 19) 
193 a Nag 165 (168) ; 28 Nag L B 227 © (Vol 2) 1915 
P 0 103 (105) (P 0). 

[6] Where the person interested merely allows 
another to be in possession as manager or as licensee 
he cannot be said to have consented to the ostensible 
ownership of the other. (Vol 1) 1914 All 232 (234) : 
86 All 808 (DB). (Manager.) © (Vol 9) 1922 All 392 
(393) ; 44 AU 674 (DB). (Do.) © (Vol 18) 1931 Cal 144 
(149) (DB) (Do,)© (Vol 12) 1925 Cal 1034 (1035) 
(DB) (Licensee.) 

[7] Under the Hindu law, the fact that the name 
of a coparcener is used in acquiring the property can- 
not be taken to mean that the other coparceners hold 
out the purchasing coparcener as the ostensible owner 
of the property. (Vol 24) 1937 Pat 353 (356) ©(Vol 16) 
1928 Mad 635 (6S6) (DB). 

(IB) A Hindu widow in possession of her husband’s 
mortgagor in possession of the mortgaged 


property cannot be said to be the ostensible owner of 
the property with the consent of the reversioner and 
the mortgage© respectively. (Vol SO) 1943 Lah 163 
(170). (Widow) © (Voi 12) 1925 All 79 (84) : 46 AH 
637 (DB) ©(Vol 21) 1934 Oudh 283 (285) (DB) 
©(Vol 18) 19S1 Nag 144 (145):27 Nag L R 144©(Vol 28) 
1941 Pesh 59 (61) (DB). (Mortgagor.)] 

[But see (Vol 23) 1936 Lah 405 (405) (DB) © 
(Vol 16) 1929 Bang 117 (120) : 7 Rang 118 (DB).] 

[9] The mere fact the real owner 4s a pardanashin 
lady will not preclude the transferee from claiming 
protection under this section. (Vol 31) 1944 All 42 
(59) (DB). 

[10] Gift of immovable property complete— Power 
of revocation not reserved — Donor ceases to have lany 
interest in the property — There can be no question 
of donor continuing after the gift to be an ostensible 
owner. (Vol 34) 1947 Mad 127 (129). 

[11] Original title deeds in the name of all oo- 
owners— Faot that subsequently names of some only of 
the co-owners are entered in later documents does not 
necessarily mean that other co-owners have lost their 
title (Vol 34) 1947 Mad 287 (296) (D B). 

6. “Persons interested ” — [1] Where the oateu'^ 
sible ownership is in a third person with the consent of 
Hindu widow with a limited interest but not with the 
consent of the reversioners, an alienee from such 
ostensible owner cannot claim protection under this 
section as against the claims of the reversioners. (Vol 27) 
1940 Sind 212 (218) : I L E (1940) Kar 403 (D B) © 
(Vol 20) 1933 All 493 (494): 55 AU 654 (D B). 

[2j It has been held that a reversioner is not a per" 
son interested in tbe property in the possession of a 
Hindu widow, but has only a spes mcces&ionis and 
that a transfer by a third person as ostensible owner 
with the consent of the widow is not binding on the 
reversioner (Vol 29) 1942 AU 175 (181) : I L R (1942) 
All 259 (D B). 

[3] A trustee in whom property is vested in trust for 
a public institution, is a person interested in the pro- 
perty (Voi 22) 1935 Lah 410 (411). 

[4] A transferee from the guardian of a minor can- 
not, as against tbe minor, claim protection under thiE 
section. (’07) 29 All 292 (294) (D B) 

7. Express or implied consent. — [1] Where a 
mother having an interest in property allowed her son 
to mortgage it as his exclusive property, attested the 
mortgage deed and stated therein that she had no in- 
terest in the property, the son was held to be the 
ostensible owner with the express consent of the mother. 
(’13) 1913 Pun L E No. 278, page 935 (938) (D B). 

[2] Where the real owner gets the property mutated 
in the revenue papers in the name of another making 
statements before the mutation ofdcer disclaiming his 
own interest in the property, he expressly consents to 
the ostensible ownership of the other person (Vol 18j 
1931 Nag 194 (196) : 27 Nag L B 2b3©lVol 13) 1926 
Oudh 131 (132). 

[3] Where the person interested allows the name ol 
another to be recorded in the khewat as owner and 
himself manage=i the property on such other’s behalfj 
he will be deemed to have impliedly consented to the 
ostensible ownership of the other. (Voi 22) 1935 Oudh 
437 (140): IX Luck 376 (D B). 

[4] Mere silence is not consent. (Vol 12) 1925 Cal 
993 (995). (Silence under circumstances inducing belief 
in others that another man is owner of property 
amounts to implied consent.) © (Vol 31) 1944 Nag 20 
(22) : I L R (1943) Nag 726 © (Vol 34) 1947 Lah 147 
(166) (P B)©(Vol 6) 1918 Oudh 214 (216, 217) © (Vol 7) 
1920 Oudh 44 (60). 
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[5] Tv?o Muhammadan sisters and their brother in- 
herited the property of a deceased person. The sisters 
allowed their brother to take possession, and manage 
the whole of the property. The sisters were not ignorant 
of the state of the family and of such claim as they 
might have to a share in the succession. It was held 
that brother was the ostensible owner of the property 
With the implied consent of the sisters. <Vol 15} 1928 
P C 202 (208): 3 Lock 372: 55 Ind App 303 (P C). 

C6] A who was a Government servant sent money to 
his brother B and allowed him to purchase property in 
his own name and deal with it as his own — Held B 
was an ostensible owner with the consent of A. (Yoi 31) 
1944 Mad 299 (300). 

[7] One cosharer though recognised as owner at first 
settlement was never in poaseaaion of his share and 
allowed other oosharers to be in possession for a period 
of 40 years and without objecting to transfers efieoted 
by them — HeW, tba other eosharers were ostensible 
owners by his conduct and acquiescence. (Vol 30) 1943 
Oudh 398 (401); 19 Luck 216 

8. Consent need not be to the transfer by the 

ostensible owner [1] The words “with the consnt 

express or implied of the persons interested in immov- 
able property*’ have refereoce to the ostensible owner- 
ship and not to the transfer by such owner. (Vol 31) 
1944 Mad 299 (301) ^ (Vol 30) 1943 Mad 459 (463) ^ 
(Vol 21) 1934 All 193 (196, 197) : 56 All 582 (D B). 
({Vol 16) 1929 All 943 *. 52 All 139, Bimnt )*£'(Vol 24) 
1937 Pesh 68 (60) (D B) © (Vol 23) 1936 Lab 816 
1818). 

[But see (Vol 20) 19S3 Lah 258 {259)'i< (Vol 2) 1915 
Mad 614 (617) (D B).] 

9. Consent under coercion, fraud, misrepresen- 
tation and mistake. — [1] DiSerent views have been 
held as to whether a consent by the person interested 
to the ostensible ownership of another given under a 
mistake of law or of fact is valid ; 

(a) In the undermentioned case it was held that the 
consent referred to in the section is an intelligent 
consent and that a consent given by a person 
under a mistake as to his legal rights is not an 
intelligent consent. (’06) 3 All L Jour 534 (536). 

(b) The following case held that a consent is not 
rendered unintelligent by reason of the fact that it 
was given under a mistake (Vol 6) 1919 Oudh 398 
(400, 401): 22 Oudh Gas 243 (D B). 

(c) The view that consent for the purposes of this 
section includes a consent given under a mistake 
has been taken in the following cases on the broad 
principle of estoppel. (Vol 25) 1938 Lah 86 (87) : 
I L E (1937) Lah 783 (D B) •2<iVol 9) 1922 Nag 79 
(80): 18 NagLE27. 

10 Attestation by person interested, if con- 
sent [1] While the mere fact of attestation does not 

import knowledge or consent on the part of the attestor 
an attffitation coupled with other circumstances may 
amount to proof of knowledge or consent. (Vol 31) 1944 
All 42 (55) (D B) ^ (Vol 27) 1940 Bom 126 <128) t 1940 
Bang L B 180 (D B) * (Vol 15) 1928 P C 20 (23) (P C). 

11. Motive of consent immaterial. — [1] The 
consent of the real owner to the ostensible ownership of 
the transferor need not be with an intention to deceive 
the transferee in particular or anybody in general. 
(Vol 6) 1919 Oudh 398 (401) : 22 Oudh Gas 243 (D B)*® 
(Vol 25) 1938 Lah 86 (>*7): I L R (I937i Lah 783 (D B). 

[But see (Voi 6) 1918 Oudh 214 (217) ] 

12 Consent must continue up to time of trans- 
fer. [1] The consent of the person interested to the 

ostensible ownership of another must continue up to 
the lime of the transfer. (Vol 21) 1934 AE 193 (107) ; 
46 AU 682 (D B). 


[See however (Vol 31) 1944 Mad 299 (301).] 

[2] If a succe^sor-in-lntemst or the heir of the real 
owner does not take any steps to assert his right and 
the ostensible owner transfers tho proprty the transfer 
will be binding upon the succsssor*in interest or the 
heir of the real owner (Vo! 28) 1941 Cai 318 (319) ® 
(Voi 8) 1921 Cal 549 (351) (D B). 

13 Ostensible owner, if includes mortgagee.— » 

[1] Where A executes a fictitious mortgage m the name 
of B and JB transfers his mortgage right to G who has 
acted bona fide after taking reasonable care to ascertain 
that B had power to transfer his mortgage right, the 
assignment by B is not a transfer by an ost' nsible 
owner (Vol 17) 1930 Cal 92 (93, 94) (D B) (Per MittQB 
J., Jack J. onntra.)®.Vol 29) 1942 Mad 7^0 (730) 

14. Ostensible owner having some interest In Ih© 
property.-— [1] If the ostensible owner pos-esst-s some 
interest in the property but is htld out by the person 
interested as befog the full owner, tbetrmsfer?© will bo 
protected by the section. (Vol 15) 1928 Mad 778 (782) 
(DB) ® (Vol 4) 1917 Mad 775 (780) (DB). 

15. Subsequent transferees irotn first transferee. 
— [1] The following case holds that the section in terma 
would apply not only to the first transferee frooa the 
ostensible owner, but also to subsequent transfereea 
from the first transferee provided that such subsequent 
transferees had acted in {iood faith and with reasonable, 
care, even though the first transferee himself had notio 
of the defect in the title of the transferor. (Vol l3) 
1926 Cal 916 i9l8) (DB). 

[2] The following case holds that the section doaa 
not apply m terms to sub'equent transferee from first 
transfee but that the principle underlying the section 
would apply. (Vol 27) 1940 Gal 565 (568). ♦ 

16. Transferee mast have acted m good faith 
after making reasonable inquiry.— [1] The trans- 
feree will be protected only if he has acted in good faith 
after taking reasonable care to ascertain char the traoa* 
feror had power to make the transfer. (V>125) 1938 
Nag 142 (144) : I L R (1939) Nrig 293 ® ( 07) 9 Bom 
L R 388 (392) (DB) ® iVoi *24) 1937 Fat 353 (357) ® 
(’ll) 35 Bom 342 (348) (DB). 

[2] A transferee who has acted in good faith, but 
has not taken reasonable care to ascertain that the 
transferor had power to transfer the property is not 
protected (Vol 26) 1936 Nag 214 (216) ; I L E (1936) 
Nag 177 ® (’01) 1 Low Bur Hul 196 (197) iDB). 

[3] A transferee who wilfully shuts his eyes and 
takt^s the transfer without any inquiry is not protacied. 
(1881) 18 Ch D 93 (102, 103) : 50 L J Ch 834 In r$ 
Morgan ; Pillgrem v. Puigrem ® (Vol 22) 1935 Rang 
423 (426) (DB). 

[4] A traobferee who neither makes reasonable in- 
quiries nor acts in good faith is not protected. (Vol 30) 
1943 Nag 113 (114) ® (Vol 7) 1920 Pat 1 (20) s 6 Pat 
Ij Jour 621 (SB). 

17. ‘‘Good iaith.**— [1] A transferee having noti^ 
of the real owner’s title to the property cannot be said 
to have acted in good faith in purchasing the property 
from a person other than the real owner. (Vol IX) 1924 
Lah 738 (741) (DB) ® (Vol 34) 1947 Mad 287 (296) 
(DB) ® (1864) 1 Suth W ^ 324 (-24) (D B). 

[2] Where a transferor is found in possession of the 
property, is recorded as owner in tbe revenue regiaterg 
and holds the title deeds of the property, and the trans- 
feree deals with him in respect of it, there is nothing to 
show want of good faith on his part. (*04) 26 Ail 490 
(493) (DB). 

[3] Where the transferee who had dealings with the 

family of which the transferor was the managing mem- 
ber, was found to have coOudtd with the managing 
member in creating evidence destroying the interest o! 
the other members in the pEopertF * mortgage 

1019 ife 1020 A, M, 



B146 


[THE] TRANSFER OF PROPERTY ACT* 1882 


[SUN 17-18] 


Section 41 Note 17 (canid.) 
of the property from such mannging member alone 
without looMng to the title deeds of the properly, it 
was held that the transferee had not acted in good 
faith. (7ol 7) 1920 Pat 1 (20) : 5 Pat h Jonr 521 (SB). 

[4] Where a person pmehased property fully know- 
ing that his vendor had a title under a bogus sale-deed 
and with the intention of harassing the real owner, it 
was held that the transferee had not acted in good 
IftUh. (Yol SO) 1043 Nag 113 (114). 

IS. Reasonable care. — [1] Tho reasonable care 
required by the section is not reasonable care generally 
or with regard to every aspect of tbe transaction buc 
has reference only to tbe ascertainmont that the trans- 
feror had power to make the transfer. (Vol 15) 1928 
Mad 778 (780) (DB). 

£2] Tbe degree ol care required is that of an ordi- 
nary prudent man acting under the circumstances of 
the particular case. (Yol 30) 1943 Mad 459 (463) 'J'jVoi 
34) 1947 Lab 147 (loO) (FB) ^ (Yol 34) 1947 Bom 49 
[m] “P (Vol 22) 1935 Rang 423 (425) (DB) ^ (Yol 13) 
1916 Gal 916 (918) (DB) ^ (Vol 7) 1920 Pat I (20) : 5 
Pat L Jonr 521 (SB) ^ (Yol 16) 1929 Cal 83 (86) ^ 
(Yol 21) 1934 All 193 (137) : 56 All 582 (DB). 

[3] The ordinary standard of diligence that would 
constitute ‘reasonable care* for tbe purpose of ascertain- 
ing tb© transferor’s power to transfer would be to inquire 
about the title of ihe transferor to the property, and to 
inspect tbe title deeds if any produced. (Vol 15) 1928 
Mad 778 (780) (DE) ^ (’09) 5 Low Bur Rul 125 (127) 
(DB). (Enquiry into title involves enquiry as to actual 
possession.) 

[4] A traosleree who does not make any enquiry 
into the title of the transferor cannot be said to have 
taken tbe reasonable care required by this section. (Vol 
29) 1942 Oodh 313 (316) : 17 Luck 636 (DB)© (Yol 21) 
1934 Pat 67 (68) © (Yol 6) 1919 Mad Mad 50 (50) (DB) 
® (Vol 2) 1915 P C 103 (105) (P C) © (Yol 17) 1930 
All 422 (425) ©(Voi 17) 1930 All 847 (848) : 52 Ail 248 
(DB)© (Vol 21) 1934 Bom 1 (5) (DB) © (T2) 16 Ind 
Cas 825 (829) (DB) (Gal) © (Vol 20) 1933 Oadh 166 
1169) (DB) © (’ll) 12 Ind Gas 858 (858) (Low Bur) © 
(Vol 16) 1929 Pat 305 (307) (DB). 

[But see (Vol 22) 1935 Lah 410 (411, 412)© (Vol 24) 
1937 Lah 272 (272, 273) (DB).] 

[6] The mere fact that the transferee entrusted 
ihe enquiry to a solicitor and acted upon his opinion 
that everything was all right is not sufQcient to con- 
stitute the reasonable care required, in the absence of 
proof that the solicitor properly discharged his duty. 
(Vol 27) 1940 Cal 566 (567) (DB). 

[6] The mere fact that the transferee has satisfied 
himself that the transferor is in possession or that his 
name is found in the revenue papers or tax registers 
is not saeb an enquiry into title as to constitute the 
taking reasonable care to ascertain that the trans- 
leror bad power to transfer the property. (Vol 29) 1942 
Ondh Si3 (316) : 17 Luck 636 (DB) (Inspection of 
khewai) © (Vol 34) 1947 Bom 49 (53) © (Vol 19) 1932 
Nag 165 (168) : 28 Nag L R 227 © (Vol 16) 1929 Pat 
305 (306) ^DB) © {Yol 17) 1930 All 521 (522) (DB) © 
(Inspection of kliewat.)©(Voi 9) 1922 All 392 (393,394): 
44 All 674 (DB). (House-tax register.) © (Yol 14) 1927 
Mad 1138 (1139) © (Yol 14) 1927 Nag 41 (42) {Revenue 
papers) © (Yol 21) 1934 Lah 886 (886, 887) : 10 Lah 
313 (DB). iMunicipal registers.) ©« (Yol 7) 1920 Pat 1 
(21) : 5 Fat L Jour 521 (SB) (Do.) © (Vol 21) 1934 
Oudh 165 (167) : 9 Luck 571 (Do.) © (’01) 1 Low 
Bur Bal 196 (197) (DB). (Inspection of revenue 
records.) © fVoi 17) 1930 Oudh 184 (191) (DB). (Reve- 
nue Records.) 

see (Yol 27) 1940, Mad 523 (524).] 


[7] If there is an instrument constituting the trans- 
feror the ostensible owner and the power to transfer 
is given or possessed thereunder and the transferor is- 
in possession the transferee who rests satisfied with 
these must ba deemed to have taken the reasonable 
care required and need make no further inquiries. 
(Vol 10) 1923 Cal 240 (245, 246) (DB) © (Vol 15) 1928 
Mad 778 (781) (DB) © (Vol3) 1918 Cal 745 (746) 
(DB). 

[8] If there are indications in the title deeds them- 
selves or there are other circumstances which put the 
transferee on notice or further inquiry the transferee 
cannot be said to have taken reasonable oaro unless he 
makes such further inquiry. (Vol 15) 1928 Mad 778 
(780) ID B) © (’09) 5 Low Bur Rul 125 (127) (DB) © 
(Yol 2) 1915 Low Bar 104 (105). 

[9] The question whether the transferee has taken 
the reasonable care required by the section in any 
particular case is one of fact (Yol 30) 1943 Mad 459 
(463) © (Vol 30) 1943 Oudh 398 (401) : 19 Luck 216© 
(Vol 22) 1935 Lah 410 (412) © (’01) 23 All 442 (447) 
(DB) © (*13) 1913 Mad W N 674 (676) © (’02) 1 Low 
Bur Rul 196 (197) (DB) © (Yol 7) 1920 Pat 1 (20) : 

5 Pat L Jour 521 (SB) © (Vol 21) 1934 All 193 (197) : 
56 All 582 (DB) © (Vol 27) 1940 Pat 480 (481) (DB). 

[10] A executed a sale deed in favour of B and put 
him in possession. B on tbe same date executed an 
agreement to reconvey the property to A within a cer- ^ 
tain time. The sale deed and the agreement to reoon- 
vey really constituted a mortgage, C purchased the 
property from B after inspecting the sale-deed in fav- 
our of B. There were no indications in that deed to 
put him on notice or enquiry. It was held that he 
had taken the reasonable care. (Voi 15) 1928 Mad 778 
(7821 (DB). 

[See also (’ll) 10 Ind Cas 779 (780) (Rang).] 

[See however (Vol 31) 1944 Mad 237 (2d8) © (’86) 

9 All 97 (103) (DB).] 

[11] JL, a Government lessee, sold the lease to B. B 
without getting the lease transferred to his name in 
Government papers sold it to C, who got his name 
recorded in Government papers. B subsequenly re- 
purchased the lease from C but failed to get it re-trans- 
ferred to his name in Government papers. Possession 
was with 0. G afeerwards came to an arrangement 
with the Government, surrendered the lease and 
received in lieu of it several other leases. B purchased 
one of these from C on looking into Government 
papers only. B sued for possession on the strength of 
his purchase. It was held that D was entitled to pro- 
tection under this section. (Yol 16) 1929 Rang 17 (19}? 

6 Bang 643, 

[See however (’01) 23 All 442 (447) (DB).] 

[But see (Yol 27) 1940 Mad 523 (524).] 

[12] Nephew, a transferee — He is presumed to 
know the real ovjmtSeld no reasonable care was 
taken. (Yol 28) 1941 Lah 416 (418, 419). 

[13] Hindu widow inheriting property from her 
husband allowing her husband’s brother’s name to be 
recorded as owner and otherwise showing her consent 
to his dealing with property as his own — No oiremn- 
stanees to put transferee on guard — ‘Held reasonable 
care was taken. (Vol 31) 1944 All 42 (56) (DB). 

[14] One brother sending money to another for the 
latter to invest in his own name — Latter purchasing 
property in his own name and then mortgaging it to 
pay ofi a debt — Reid that the mortgagee was protec- 
ted in spite of there having been soma abortive crimi- 
nal proceedings by the real owner against the osten^ 
sible owner for recovery of possession, (Yol 31} 1944 
Mad 299 (302), 
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42. Where a person transfers any immoveable propertVi reserving power to revoke the 
Transfer by person having transfer, and subsequently transfers the property for consideration to 

authority to revoke former another transferee, such transfer operates in favour of such transferee 
transfer. ^Subject to any condition attached to the exercise of the power) as a 

revocation of the former transfor to the extent of the power. 

Illmiration. 

A lets a house to JS, and reserves power to revoke the lease if, in the opinion of a specified surveyor, B should 
make a use of it detrimental to its value. Afterwards A thinking that such a ase has heen made, lets the house 
to C. xbis operates as a revocation of B’s lease subject to the opinion of the surveyor as to B's use of the house 
having been detrimental to its value. 

43. Where a person '^[fraudulently or] erroneously represents that be is authorized to transfer 
Transfer by unauthorized certain immoveable property and professes to transfer such property 

person who subsequently for COD Side ratio a, such transfer shall, ac the option of the transferee, 
acquires interest in property oi'^rate on any interest which the transferor may acquire in such 
transferred. property at any time during which the contract of transfer subsists. 

Kothing in this section shall impair the right of transferees in good faith for consideration 
without notice of the existence of the said option. 

Illustration, 

A, a Hindu, who has separated fcom his father H, sells to C three fields, X, F and A, representing that A is 
authorized to transfer the same. Of these fields B does not belong to A, it having been retained by B on the 
partition; but on B’s dying A as heir obtains B. C, not having rescinded the contract of sale, may require A to 
deUver B to him. 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. IS. 


Section 41 — Note 18 (contd.) 

[15] Husband putting property in wife’s name and 
himself taking part in the transaction by the wife— No 
suspicious circumstances — Reasonable care held 
taken. (Vol 30} 1943 Mad 459 (463). 

[16] Transferee not making search in index in Sub- 
Begistrar’s Ofiice to ascertain power of transferor to 
make transfer — He is not entitled to benefit of S. 41. 
(Vol 34) 1947 Bom 49 (53, 54) ^ (Vol 34) 1347 Lah 
199 (210) (DB). (Sals of house in a town.) 

[17] Vendee accepting transfer of agricultural land 
on faith of entries in favour of his transferor in record 
of rights held protected under S. 41 — Further enquiry 
by vendee as to title of transferor held not necessary. 
(Vol 34) 1947 Lah 147 (159) (FB). 

19. Plea of reasonable care and good faith when 
to be taken.— [1] The plea that he bad acted in good 
faith after taking reasonable care must be taken by the 
transferee in the trial Court itself and cannot be raised 
for the first time in appeal. (Vol 28) 1941 Pesh 59 (60) 
(DB) If (Vol 18) 1931 Bom 227 (227) (DB) ^ (’05) 28 
Mad 122 (123) (DB) «■< (Vol 4) 1917 Mad 926 (928) 
(D B) & (Vol 15) 1928 Nag 308 (313) ^ (Vol 16) 1929 
Pat 305 (307) (DB)'5'(Yol 27) 1940 Pat 620 (621) (DB). 

[2] Where the facts upon which plea that transferee 
had acted in good faith after taking reasonable care 
would have been based are on the record of the trial 
Court, the appellate Court will not only allow it to be 
raised but even consider it on its own initiative, (’36) 
38 Pun L E 90 (91) (Vol 27) 1940 Lah 252 (253). 

[3] The fact that a plea under this section has been 
found against in a former litigation with certain 
vendees from the same ostensible owner is no bar to the 
raising of the plea by other vendees in a subsequent 
litigation. (Vol 31) 1944 All 42 (59) (DB). 

20. Transferee’s title to be considered with refe- 
rence to date of transfer. — [1] Where the real owner 
is a coparcener in a joint Hindu family and his share 
is transferred by the ostensible owner, the transferee 
becomes entitled to the share of the real owner at the 
date of transfer irrespective of its decrease or increase 
by any subsequent birth or death in the family. (Vol 
30) 1943 Mad 459 (464). 

21. Burden of proof, — [1] The onus is upon the 
transferee to show that he acted in good faith after 


taking reasonable care. (Vol 31) 1944 Mad 237 (288) 
& (Vol 21) 1934 Pat 67 (68) ^ (Vol 21) 1934 Oudh 165 
(167) : 9 Luck 571 >5* (Vol 17) 1930 All 847 (848) : 52 
All 248 (D B) ^ (Vol 16) 1929 Cal 636 (638) (D B) ^ 
(Vol 14) 1927 Nag 41 (42) ^ (Vol 10) 1923 Nag 
15 (16) ^ (Vol 21) 1934 Lah 658 (659) •£• (’83) 13 Cal 
L R 280 (282) (P C) (Vo! 16) 1929 All 737 (739) ^ 
(Vol 28) 1941 Cal 318 (319). 

[2] Where the transferee has let in his evidence as 
to his having acted in good faith after taking reason- 
able care, the onus wiil shift to the real owner to show 
that the transferee had notice of the defect ia the trans- 
feror’s title or of circumstancea which if prosecuted 
would have- led to a discovery of such defect (Vol 31) 
1944 All 42 (58) (DB) (Vol 31) 3914 Mad 237 (238)^ 
(Vol 18) 1931 Oudh 419 (421) (D B) ^ (Vol 27) 194Q 
Rang 184 (186) (Vol 16) 1929 Cal 636 (618) (D B). 

[3] Some circumstances must be specifically pointed 
oat as the starting point of an enquiry which might 
have led to the discovery of the real owner’s title. 
(’72) Ind App Sup 40 (46) (P 0) (Vol 13) 1926 Cal 
916 (918) (D B) ^ (Vol 10) 1923 Cal 240 (245) (DB) 
(Vol 24) 1937 Pat 353 (355). 

SECTION 43 - SYNOPSIS 

1. Scope. 

2. Section presupposes valid contract to transfer. 

3. *‘Fradulently or erroneously represents,” 

4. “At the option of the transferee.” 

5. “On any interest which the transferor may 

acquire.” 

6. Transfer by person having partial interest in 

property. 

7. “At any time during which the contract of trans- 

fer subsists.” 

8. “Transferor” and “transferee.” 

9. Second paragraph. 

1, Scope. — [1] This section applies to all kinds of 
transfers for consideration. (Vol 2) 1915 Mad*972 (974) 
(D B). (Mortgage) ^ (Vol 6) 1919 Cal 1024 (1025) (DB). 
(Do) (’03) 26 All 82 (86) (FB), (Do.) ® (’79) 4 Bom 34 
(36) (D B) (Do.) © (Vol 8) 1921 Oal 748 (749) (D B), 
(Exchange). ^ 

[2] Section applies only when a party m possession 
of special knowledge makes an incorrect reptesen- 
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Section 43 — ^Note I ( eontd.) 

tation to other party to the eontraot, whereby the 
other party is induced to enter into the contract, and 
the person making the representation gets the benefit 
oi it {Vol 31) 1944 Mad 530 (330). 

2. Section presupposes valid contract to transfer. 

A transferee from a minor cannot rely on this 
section. (Yol 24) 1937 All 6l0 (018) ; I LE (1987) All 
S.0O B). 

[2] It has been held that a judgment-debtor, a decree 
;giass®d against whom has btren transferred to the Col- 
lector for execution and to whom para 11, Soh. Ill of 
the Code of Civil Procedure, 19i8, applies, is a parson 
incompetent to contract to the extent stated in the 
said paragraph, and that a transfer made by him in 
contravention thereof is not capable of being made 
good under this section. (Vol 4) 1917 Nag 216 (228) : 
13 Nag L E 130 (F B). 

[S] A transferee from a person who is adjudicated 
an ioBolvent of property which baa vested in the Court 
or Official Eeceiver is entitled under this section to get 
the property, li the insolvent gets back the property 
afcer his discharge, (Vol 20) 1938 All 449 (451) : 56 
All 603 (D B) (Vol 21) 1934 Lah 809 (811) : 16 Lab 
392 (DB). 

[4] The section will not also apply where the con- 
tract implied in the transfer is void for soma other 
reason than the inoompetency of the parties to tbe 
contract (’08) 30 All 38 (39) (D I3)>J«(Vol 15) 1928 
Oadh 344 (345) : 3 Luck 616 (D B) ^ (Vol 5) 1918 
Mad 123 (126) : 41 Mad 418 (F Bj ^ (Vol 15) 1928 
Oudh 163 (154) ^ (Vol 4) 1917 Nag 215 (217, 226) ; 13 
Nag L E 130 (F B). 

3. “Fraudulently or erroneously represents.”— 

[1] The transferee must show that there was an erro- 
neous or fraudulent repre'-entation on the part of the 
t^'ansferor that he is authorised to tiatasferthe property, 
f93) 20 Gal 1 (7) : 19 Ind App 221 (P 0)^‘(Vol 28) 1941 
Oudh 123 (125) ; 16 Luck 484 ^ (Vol 5) 1918 Mad 383 
(387) (’30) 1930 Mad W N 1054 (1057) ^ (Vol 

10) 1923 Cal 165 (165] (D B). 

[2] A representation may be based, both on facts 
and on inferenr-ea drawn from documents of title. (Vol 
17) 1930 All 786 ^790) (DB). 

[3] A recital or statement in the document of trans- 
fer that the transferor u entitled to the property traus- 
lerred, is a representation that he is authorised to 
transfer it. {’08)18 Mad L Jour 247 (249) (D B). 
(Overruled on another point in (Vol 5) 1918 Mad 
123 ; 41 Mad 418 (F B)) «$< (Vol 14) 1923 Mad 649 
(649) ^ (Vol 24) 1937 Oudh 127 (128) (D B). 

[4] The expression “fraudulently or erroneously” 
oou notes that the transferee is not aware of the real 
facts and acts on the representation made. (Vol 21) 
1934 All 969 (970) >$< i’ll) 34 Mad 159 (160) (D B) *5 
(Vol 12) 1925 Pat 470 (4711 : 4 Pat 478 (D B) ^ (’10) 
34 Bom 175 (182) (D B)^ (Vol 30) 1943 Oudh 196 (204) 

- 19 Luck 37 (D B) >£» (Vol 25) 1938 All 22 (24) : I L B 
fl938) All 63 (D B) (’05) 32 Cal 832 (836) (D B) * 
(Vol 7) 1920 Mad 659 (659) (D B) (Vol 4) 1917 Nag 
215 (226) ; 13 Nag L B 180 (F B)‘J‘(Vol 21) 1934 Oudh 
112 (114) : 9 Luck 359 (D B) (Vol 24) 1937 Pat 469 
(471) (D B) >5* (Vol 10) 1923 Cal 165 (165) (D B). 

[But see (Vol 23) 1936 Oudh 313 (316) : 12 Luck 
215 (D B) (Vol 4) 1917 Oudh 50 (52) ; 20 Oudh CaS 
72'i'r90)3C PLE72 (73).] 

[5] If the transferee believes in the representation 
and acts upon it he is entitled to protection, even 
yiough, if he had been more careful he might have 
lound out that tbe representation was nut true, (Vol 24) 
1937 Oudh 127 (128) (D B) (Voi 17) 1930 All 786 
(F90) (D B) ^ (’ll) 34) Mad 159 (160) (D B)* (’37) 172 
IndCafl707 (708) (Cal). 


[But see (Vol 2) 1916 Mad 1086 (1087) (D B),] 

[6] Sale deed stating sale to be free from enoum« 
branees — Vendee need not make enquiries — Mere 
notice of enoumbranoe on part of vendee is immaterial, 
(Vol 33) 1946 Mad 107 (l07, 108). 

[7] The production of the instrument of transfes 
containing tbe representation by the transferee will 
shift the bmden of proof on to tha transferor who has 
then to show that the transferee was aware of the true 
facts. (Vol 9) 1922 Cal 542 (543, 544) (D B). 

[8] The question whether there has been a fraudu“ 
lent or erroneous representation is one of fact. (Vol 10) 
1923 Cal 165 (165) (D B). 

[9] It has been held that where a transferee takes a 

trausfer from a person who is a limited owner or 
from one who under the law governing him is not 
authorised to transfer the property except under car- 
tarn circumstances tha transferee will be presumed to 
be aware of the dafeot in title and that this section 
would not apply, (Vol 28) 1941 Oudh 123 (126) : l8 
Luck 484. ' 

[10] Sale by A to B— Sale deed stating property to 
be free from eacumbrance— But A telling B expressly, 
at the time of sale that the property was subject to 
charge decree — There is no misrepresentetion by 2 I “«> 
S, 43 not applicable. (Vol 33) 1946 Mad l07 (i08). 

[11] Sale by A for himself and as guardian of his 
lunatic brother B — Sale in respect of B's share held 
void — Subsequently on B's death his share devolving 
on A — Held S. 43 did not apply as there was no 
fraudulent or erroneous representation by A, (Vol 33) 
1946 Sind 99 (102) : I L R (1945) Kar 455. 

4, “At the option oJ the transferee,”— [1] The 
transferee must, under this section, exercise his option 
whether he will take tbe benefit of the section Till 
then the property acquired by tha transferor will not 
pass to the transferee, (Vol 17) 1930 Nag 204 (204, 205) 

; 27 Nag LEI. 

[2] The transferee is at liberty to exercise the 
option at any time during which the contract of trans- 
fer subsists. (Vol 4) 1917 Oudh 50 (53) ; 20 Oudh Cas 
72. 

5. “On any interest which the transferor may 
acquire.” — [1] Tha section will operate on ihe subse- 
quently acquired interest, in whatever manner such 
acquisition is made. (Vol 11) 1924 All 362 (365) ; 46 
All 310 (D B). (Inheritance) (Vol 4) 1917 Mad 926 
(928) (D B) (Dol-St’Sa) 1882 Bom P J 167 (D B) (Do)® 
(’83) 1883 Bom P J 121 (D B) (Du) ® (MO) 6 ind Cas 
37 (88) (D B) (All) (Do) ® (Vol 14) 1927 Cal 665 (668) 
(D B) {Do)®(Vol 1) 1914 Cal 638 (640) (D B) (Transfer 
inter i;it?os.)5?(’ll) 83 All 382 (384) (D B) (Court auc- 
tion). 

[2] Where the guardian of a minot sells property 
belonging to the minor, and the latter, after attaining 
majority sells the same to X and subsequently gets tha 
sale by the guardian set aside, X would be entitled to 
the property under this section. (Vol 20) 1933 Bom 42 
(43) (D B). 

[3] A and B were partners. A sold the property of 
the firm to X. In subsequent arbitration proceedings, 
the property fell to the share of A, It was held that 
the transferee X would, under S. 43, be entitled to tha 
property (Vol 27) 1940 AU 463 (455) ; I L E (1940) 
AU 674 (D B). 

[4] The section will not operate on any other pro- 
perty acquired than that purported to be transferred 
by the transferor. (1900) 1900 Pun Ee No. 32, p. 112 
(114) (D B) ® (Vol 8) 1921 Mad 384 (385): 44 Mad 167 
(D B)® (Vol 21) 1934 AH 731 (732). 

[i] The transferee will be entitled to whatever in- 
terest the transferor acquires, even though it be less 
than that purported to be transferred. iYolli)X924 
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Where one of l;wo or more co-ownera of immoveable property legally competent in thai: 

Transfer by one eo-owner. behalf transfers his share of such property or any interest therein, the 
transferee acquires, as to such share or interest, and so far as is necessary to give effect to the 
transfer, the transferor’s right to joint possession or other common or part enjoyment of the 
property, and to enforce a partition of the same, but subject to the conditions and liabilities 
affecting, at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling house belonging to an undivided family is not 
a member of the family, nothing in this section shall be deemed to entitle him to joint possession 
or other common or part enjoyment of the house. 


Section 43_Note 5 (cmtd.) 

Oudh 209 (213) (D B) ^ (Yol 14) 1927 Rang 100 (102) : 

4 Bang 532 (DB)'$«(1910> 2 Ch 342 (346): 79 LJCh 746, 
In TB Bridgewater^s Partridge v. Ward 

^(’02)26 Bom 379 (385) (DB)'i«i’89) 2 G P L B 90(92). 

[6] The section will have no application if the trans- 
feror who has purported to transfer property in his 
personal capacity subsequently acquires the same as 
trustee for another (Yol 1) 19 1 4 Cal 321 (323) (D B). 

[7] Where the transferor never got accu^ly any 
title to the property after his transfer, but was a 
party to a compromise under which the title was vested 
in a third person, it was held that the section had no 
application. (Yol 11) 1924 Bom 300 (301) (D B). 

6. Transfer by person having partial interest in 
property,— [1] Where a person having some interest 
in property purports to transfer a larger interest on 
the fraudulent or erroneous representation that he is 
entitled thereto, and subsequently acquires a larger 
interest in the property, the transferee would be en- 
titled to claim the property under this section. (Yol 2) 
1916 Low Bur 77 (79) (D B) © (Yol 4) 1917 Cal 467 
(469) (D B) (Yol 5) 1918 Cal 419 (420) (D B). 

7. “At any time during which the contract of 
transfer subsists “ — [1] Where a mortgagor mort- 
gaged property to which he was not entitled at the 
time hut, after the mortgagee had obtained a decree on 
the mortgage, he acquired the same, it was held that 
fluoh property was liable to be proceeded against by 
the mortgagee in execution of his decree. (’95) 18 Mad 
492 (495) (D B) © (’08) 1908 AU W N 153 (156). 

[2] Where the decree was satisfied by sale in execu- 
tion thereof, it was held that a subsegaent acquisition 
by the mortgagor did not accrue for the benefit of the 
mortgagee, (’ll) 10 Ind Gas 443 (443) (All). 

[3] Section 43 applies to transfers of undivided pro- 
perty where the transferor subsequently becomes en- 
titled to it (Yol 10) 1923 Ondh 265 (270) : 26 Oudh 
Cas 245 (D B) ^ (Yol 1) 1914 Oudh 426 (429) •$> (’07) 7 
Gal L Jour 644 (646, 647) (D B) ^ (Yol 24) 1937 Pat 
646 (549) : 16 Pat 230 (D B) ^ (’91) 14 Mad 459 (462) 
(D B) «$• (Yol 9) 1922 Pat 347 (348) (D B). 

[But see (Yol 28) 1941 Oudh 123 (126) : 16 Luck 
484.] 

[4] Where A grants a lease of land belonging to 
Government and subsequently the Government declares 
the land to be at its disposal, it has been held that if 
the Government grants the land subsequently to the 
lessor, the lessee cannot claim the land under this sec- 
tion. (Yol 2) 1915 Mad 1085 (1087) (D B). 

8. “Transferor” and “transferee,”— [1] This sec- 
tion will, subject to the second paragraph, operate also 
against the privies of the transferor and it can be taken 
advantage of by the privies of the transferee, (Yol 2) 
1915 Mad 1085 (1086) (D B) ® (Yol 1) 1914 All 366 
(367) : 36 All 141 (D B) ® (Yol 2) 1915 Cal 751 (756 
(DB). 

[2] The word “transferee** does not include a court 
auction-purchaser. (Yol 25) 1939 Lab 360 (361)®* (*13) 
40 Cal 173 (184) (D B) ®* (’79) 4 Cal 677 (682) (D B). 


[3] If the OfScial Receiver sells property before & 
vesting order is made in his favour, and subsequently a 
vesting order is made, the purchaser will be entitled to 
the property under this section. (Yol 14) 1^27 Mad L 
(3) : 50 Mad 135 (P B]®*(Yol 14) 1927 Mad 1091 (1092) 
(D B), 

9, Second paragraph,— [1] If the subsequent trans- 
feree has notice of the option, he cannot claim the 
benefit of the second paragraph. (Yol 6) 1919 Cal 1024 
(1025) (D B). 

SECTION 44 — SYNOPSIS 

1. Scope. 

2. “Right to joint possession or other common or 

part enjoyment.” 

3. Right to enforce a partition— General. 

4. “Subject to the conditions and liabilities.” 

5. Second paragraph — General. 

6. “Dwelling-house.” 

7. “Undivided family.” 

1. Scope. — [1] The first part of the section makes 
the transferee from a co*owner as much a co-owner as 
his transferor was before the transfer. (Vol 17) 1930 
Oudh 475 (478, 478) (DB) (Yol 22) 1935 Mad 1059 
(1061) © (Yol 11) 1924 Mad 741 (746) (DBl f iVol 22) 
1935 Lah 651 (652) ^ (’30) 51 Cal L Joui 424 (426) ^ 
(Yol 19) 1932 All 393 (400) : 54 All 628 (DB) ^ (Vol 4) 
1917 Nag 45 (46) : 14 Nag L B 101. 

[2] The second part of the section is designed to 
prevent an outsider from enforcing his way into a 
dwelling house m which other members of the trans- 
feror’s family have a right to live, (Yol 27) 1940 Bang 
53 (54, 55). 

2 “Right to joint possesion or other common or 
part enjoyment.” — [1] Every joint or co-owner d 
property has a proprietary right in the whole estate. 
^Yol 11) 1924 Cal 792 (793) iD B) (Yol 4) 1917 Nag 
45 (46) : 14 Nag L B 101 ®* (’ll) 7 Nag L R 82 (84) 
(Yol 21) 1934 Lah 1 (3) (Yol 23) 1936 Mad 666 (667) 
(Yol 17) 1930 Sind 34 (36) : 24 Sind L R 208 (D B|. 

[2] The proprietary right of a co-owner in the whole 
estate operates only to prevent any oo’Owner from 
setElng up a claim to any parcel of the common pro- 
perty as bis exclusive property, during the penod of 
common ownership. (Yol 11) 1924 F G 144 (146) : 51 
Cal 631 : 51 Ind App 293 (PC). 

[3] A co-owner or his transferee, if ousted from 

joint possession is entitled to enforce bis right to joint 
possession by a suit, and is not necessarily forc*^d to 
sue for partition. (*95) 20 Bom 467 (468, 468) (D B) ^ 
(Vol 14) 1927 Cal 936 (937) (D B). ( (’ 97 ) 26 Oal 55S, 
Foil.) ®* (Vol 2) 1915 Oal 264 (264) (D B) (Vol 19) 
1932 All 81 (81) (’96) 18 All 361 (363), 

[4] Where the co-owners have been enjoying the 
common property in separate plots for ihe sake of con- 
venience, the Court will not decree to one co-owner 
joint possession of the portion in the actual cultivation 
of the other, the proper remedy of the former be ng a 
suit for pHrtition. (’89) 18 Cal lO (21) *. 17 Ind App 110 
(P C) ^ (Yol 11) 1924 P 0 144 (146) ; 51 Gal 631 S U 
Ind App 293 (PC), 
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Section 44 — Note 2 (contd*) 

[5] Usufructuary mortgage by one co-owner — He Is 
not in possession and till mortgage is redeemed he has 
no present right to possession. (Vol 31) 1944 Pat 341 
(342, 343) (DB). 

3. Right to enforce a partition— General. — [1] In 
all cases of joint ownershipj each party has a right to 
demand and enforce partition. (’69) 3 Beng L R (App) 
120 (121) (DB) ^ (’06) 28 All 627 (629) (DB) •33 (Voi 2) 

1915 Lab 416 (417) : 1915 Pun Be No 87 (DB). 

[2] Under the section not only the transferee of a 
share, but also a transferee of any interest therein can 
sue for partition. (Vol 27) 1940 Mad 491 (492). 

[3] To entitle a parson to claim partition the parties 
need not have identical interests (’10) 37 Cal 918 (927) 

S 37 Ind App 198 (PC) (’97) 24 Cal 575 (583) (E B). 
(20 Cal 379, Omrrtded.) 

[4] A subordinate tenure-holder under a co-owner 
is as much entitled to claim partition against the pro- 
prietors as purchaser from a co-owner. (’05) 1 Cal L 
dour 40 (42) (DB). (Kaemi Mourasi Mirasdars.) 

[5] A lessee for a term of years is held entitled to 
Claim partition. (’03) 27 Mad 361 (366) (DB) © (Yol 3) 

1916 Pat 259 (261) ; 1 Pat L Jour 441 (DB) ^ (1852) 
51 E R 733 (735), Heaton v. Bearden, 

[6] Mortgagee entitled to possession can claim 
partition. (Voi 20) 1933 Bom 121 (122) (DB). 

[7] A life tenant is entitled to claim partition. {’09) 
9 Cal L Jour 428 (428) (DB). 

[S] A mortgagee who is not entitled to possession is 
not entitled to sue for partition. (Yol 27) 1940 Mad 
491 (492). 

[9] A claim to partition will ordinarily be refused 
on the ground of inconvenience, where the plaintifi 
owns an interest of a temporary, precarious or qualified 
character, but will be generally allowed where the par- 
ties have jjermanent titles. (’97) 24 Cal 575 (582, 583) 
(F B), 

[10] In the following case a monthly tenant was 
held entitled to partition. (Yol 16) 1929 Cal 710 (713) 
: 57 Cal 715 (DB) 

[11] If the plaintiff in a suit for partition is not in 
joint possession, either actual or constructive, but is 
entitled ^ to joint possession he must frame the suit as 
one for joint posssession and partition. (Yol 15) 1928 
Bang 73 (76, 77) : 5 Rang 785 * (Yol 5) 1918 Cal 393 
(394) (DB) ^ (Yol 10) 1923 Pat 162 (163) (D B) ^ (Yol 
24) 1937 Pat 525 (526) (DB). ( (Yol 23) 1936 Pat 422, 


[12] The right to partition cannot be denied on the 
ground that the title on which it is based is liable to 
forfeiture in the events which have not occurred. (’10) 
37 Cal 918 (927) : 37 Ind App 198 (PC). 

[13] A partition effected at the instance of a person* 
having a temporary interest, lasts only till the expiry 
of that interest. (’03) 27 Mad 361 (366) (DB). 

4. “Subject to the conditions and liabilities.” 


[1] A mortgagee from a co-owner of bis share in one 
ot several items of property belonging to the co-ownere 
will taka ic only subject to the right of the other co- 
owners to enforce a partition. If in such partition, the 
mortgaged property is allotted to another co-owner, the 
latter takes the property free of the mortgage and the 
mortgagee can proceed only against the substituted pro- 
perties in the hands of the mortgagor. (’98) 23 Bom 
S85 (392, 393) (DB) © (’83-1900) 1893-1900 Low Bur 
Rul 189 (190) © (Yol 3) 1916 Mad 323 (324, 325) : 39 
Mad 283 (DEj^-CYol 6) 1919 Oudh329 (330, 331)<J«(Vol 
1) 1914 Oudh 426 (429) (’95) 18 Mad 316 (318, 319)© 

(Yol 20) 1933 Lah 682 (685) (DB)©(1900) 1900 Pan Be 
m 82, p. 112 (115) (DB)©{’07) 6 Cal L Jour 46 (49, 50) 


[2] The purchaser of the undivided interest of a 
Hindu coparcener of a joint Hindu family takes it 
subject to the liability of the coparcener of paying Ms 
father’s debts and to ail the equities available to the 
others members of the family. (Yol 14) 1927 Mad 471 
(472. 473):50 Mad 535 (FB)©(’74) 11 Bom HCE76(82). 

[3] The transferee csannot be saddled with new 
conditions or liabilities not existing at the date of th© 
transfer. (Yol 12) 1925 Nag 68 (71) © (’81) 5 Bom 
496 (498). 

[4] The purchaser of the undivided interest of a 
member of a joint Hindu family is entitled to have Ms 
share ascertained with reference to the state of the 
joint family proparty at the date of the transfer and is 
not affected by the subsequent birth of other coparce- 
ners. (’12) 35 Mad 47 (51, 62, 55, 61) (FB) © (Vol 3) 
1916 Bom 130 (131, 132):41 Bom 347 (DB) © (Yol 23) 
1936 Nag 34 (37) : 31 Nag L R (Supp.) 124 (DB). 

[But see (Vol 20) 1933 Mad 158 (162) : 56 Mad 534 
(DB) © (’96) 21 Bom 797 (806) (DB).] 

5. Second paragraph — General.— [1] Where a 
share in a dwelling house belonging to an undivided 
family has been transferred to a stranger, the trans- 
feree can enforce his rights with regard to such share 
only by a suit for partition. (Yol 3) 1916 Cal 170 (172) 
(DB) © (’OS) *30 All 324 (327) (PB). 

[2] The right of a stranger transferee to have the 
house partitioned is subject to S. 4, Partition Act (lY' 
of 1893). Under that section a stranger transferee claim- 
ing partition by metes and bounds may be compelM 
at the option of the other members of the family, to 
forego his legal right to such partition and to accept 
pecuniary compensation in lieu thereof. (Yol 4) 1917 
Ail. 2 (3) : 39 Ail 672 (DB). 

6. “Dwelling-house.”— [1] The worcV*hou 80 ” em- 
braces not merely the actual structure or building, but 
includes also adjacent buildings, cartilage, garden p 
courtyard, orchard and all that is necessary for the con- 
venient use and occupation of the house, but not that 
which is only for the personal use and convenience of a 
particular occupier. (*10) 12 Cal L Jour 525 (535) (DB) 
© (Vol 15) 1928 Cai 539 (542) © (Vol 25) 1938 Pat 13 
(14) © (Yol 28) 1941 Pat 4 (5). 

[2] ^ A hut which was capable of being used as a 
dwelling-house but was not so used for a number of 
years was held not to be a dwelling-house. (Yol 22) 1935 
All 894 (894, 895). 

[3] The family which owns the house need not itself 
actually or constantly occupy it. (*10) 7 Ind Cas 436 
(440, 441) (DB) (Cal)©(’08) 9 Oudh Cas 156 (158, 159) 
© (Yol 21) 1934 Cal 202 (203, 204) (DB)©(Yol 22) 19S5 
Mad 628 (634). 

7. “Undivided family.” — [1] A “family” is not 
restricted to a body of persons who can trace their 
descent from a ooinmon ancestor, but includes a group 
of persons who live in one house under one head or 
management (10) 12 Cal L Jour 525 (532, 533) (DB) 
© (Yol 21) 1934 Cal 202 (203, 204) (DB). 

[2] Undivided family must be taken to mean un- 
divided qua the dwelling house in question and to be a 
family which owns the house but has not divided it« 
(*06) 9 Oudh Cas 156 (158)©(’08) 30 All 324 (328) (FB)„ 
(9 Oudh Cas 156, Approved )©(10) 12 Cal L Jour 525 
(533) (DB)©(’26) 97 Ind Cas 416 (416) (Alt) © (Yol 16) 
1928 Cal 539 (542) © (Yol 2} 1915 Sind 17 (17):9 Sind 
L E 84 © (Yol 28) 1941 Pat 4 (5). 

[3] A family which has divided other property 
belonging to it, but which keeps the dwelling-house un- 
divided, will be an “undivided family” for the purposes 
of this section. (Yol 17) 1930 Mad561 (562):53 Mad 417, 

[4] An “undivided family” includes all families who 
have not divided their dwelling-house, whether Hindus 
Muhammadans or Christians, (’08) 30 All 324 (327, 
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45* \\here immoveable property is transferred for consideration to two or mors narsone 
Joint transfer for consi- and sucb consideration is paid out of a fund beloDging to tiiem in 
deration. common, they are, in the absence of a contract to the contra^ry, respec^ 

tively entitled to interests in such property identical, as nearly as may be, with the interests to 
which they w’ere respectively entitled in the fund; and, w'here such consideration is paid out of 
separate funds belongiug to them respectively, they are, in the abseiice cf a contract to the 
contrary, respectively entitled to interests in such x 3 roperty in proportion to the shares of the 
eonsideracion which they respectively advanced. 

„ In the absence of evidence as to the interests in the to w^hich tney were respectively 
entitled, or as to the shares which they respectively advanced, such persons shall b’ presumed to 
be equally interested ia the property. 


Section 44 — Note 7 (conid. 3 

398) (FB). (29 All SOS, Overruhd.) ^ (Vol 2S] 1936 Lah 
291 (292) © (*06) 9 Oudh Gas 15G (158)^dVol 21) 1931 
Gal 202 (204) (BB) ^ (Vol 27) 1940 Eang 53 (54). 

[r5] A dweiliag-liouse oeiongpd to four brotberrf A, I»‘, 

0 and jD, members of a Hiodu family. In 1874 the 
shares of A and B vere sold in txeeotioa of decrees 
against them. In 1877 tho remaining shares were also 
sold and the house became the property of the plain- 
tiff and one Z. The plaintifi sued K for partition and 
obtained a decree. Pending execution, K conveyed his 
share back to A and B, The brothers had continued to 
occupy the house notwithstanding the changes in the 
ownership. A applied under S, 4 of the Partition xiot, 
1893, to be allowed to buy the plaintih’s share. It was 
held that after 1877 the house no longer belonged to 
the undivided family. The subsequent purchase of 
interest by A and B did not entitle them to the benefit 
of S. 4 ot that Act. (’98) 23 Bora 73 (76) (DB). 

Section 45 — Note 1 

[1] This section does not apply to gifts or bequests, 
(’ll) 34 Mad 80 (81) (DB). 

[2] A and B jointly purchased a property from C. 
.4 paid the whole consideration to 0, but debited in his 
account books half the amount against S. B did not 
pay this amount to A but claimed half the property. It 
wag held that B was entitled to half the property, but 
that the Court should pass a decree therefor only on 
-condition of B’s paying un the amount. (’12) 15 Ind 
Gas 173 (173) (All). 

[3] Whether there is a ^‘eontract to the contrary” 
is to be gathered from the words used by the parties, 
their conduct and the surrounding circumstances. Evi- 
-denee of such conduct or circumstances is admissible 
to prove such contract. (Vol 29) 1942 Oudh 327 (329) : 
18 Luck 92 (DB). 

[4] JC mortgaged his property to and B each of 
whom advanced half the mortgage amount. A subse- 
quently sued X and B for the recovery of half the 
mortgago-money from out of the whole of the mort- 
gaged property. It was held that the defendants could 
not claim that A should proceed only against half the 
mortgaged property. U900) 3 Oudh Gas 8 (12) (DB). 

{But see (Vol 13) 1920 All 676 (677) (DB).] 

[5] Where x4 and B purchased a property and X 
sued A for pre-emption of half the property and relied 
merely upon the presumption referred to in the last 
paragraph of the section in proof of the fact that A 
was entitled to half the property, it was held that the 
last paragraph of the section did not apply until there 
was an absence of evidence as to the interest of A and 
B In the fund advanced for the transfer, that X could 
have adduced evidence as to that matter but did not, 
and that therefore tho presumption could not be drawn 
in his favour, (Vol 12) 1925 Oudh 369 (370). 

[6] A and B together purchased a property. X sued 
'them both for pre-emption of the whole property, A 


claimed zhat he was a eosharer aad hid a profarsEtiai 
r^ght over X in respect oi haI2 the property It was 
held that since he should and could haio produced 
evidence as to his rigbi and did nti, no prosomption in 
the last paragraph could be raised In his Lr,voar, aad 
that X was therefore entitled to pra-orapt the whole 
property, (Ycl 15) 1923 Oudh 334 (3851 ; 3 Duck 674 
(DB). 

[7] Mortgage in favour of two ergons — Presump- 
tion is that they advanced in snares, (Vol 17) 

1930 All 9S (9S) (DB). 

[7*a] Two persons purebasirg propers^ — . Their 
shares not specified in sale deed — They must be presum- 
ed to have purchased in eqiui shares. (Vol 33) 1946 
Lah 399 (404) (FB). 

[S] It has been held that the section is applicable to 
involuntary transfers. (Vol 2S) 1941 Gal 416 (416). 

19] In tbe case of Parseas and Native Ohristians ii 
h OT been held that a conveyance to two or more per- 
sons without words specifying their shares eonstitutaa 
them joint tenants. (’99)23 Bom 80 (9S) (DB), (Parsees,) 
^ (’ll) 8 i Mad 80 (81) (DB). (Native Christians.) 

[10] The principle of joint tenancy is unknown to 
the Hindu law, except in the case of coparcenary be- 
tween the members of an undivided family. (’96) 23 
Cal 676 (679) : 23 Ind App 37 (PC). 

[11] A gift to two or mors persons governed by tho 
Hindu law will pnma facie make them only tenants- 
in-common as regards such property, (Vol 8) 1921 Ail 
50 (51) : 43 All 600 (DB) ^ (’ll) 33 All 41 (44) © (’09) 
1909 Pun Re No. 39, p. 126 (132) (DB) (Vol 14) 1927 
Lah 126 (127) : 8 Lah 219 (DE) ^ (Tei 7) 1920 Pat 
275 (276). 

[12] Gift to members o£ Hindu ccpaccenary — They 
pTima facie take ao tenants-lQ-common. (Vol 29) 1942 
Sind 145 (153): I L 11 (1942) Kar 392 ^ (Vol 13) 1926 
Lah 677 (878) ^ (’01) 26 Bom 445 (448) (DB) ^ (’ll) 
33 All 663 (676). 

[13] Tho following cases hold mat if the gift is 
made to persons who are Hindus but who are incapa- 
ble of forming a joint Hindu family, they will ha pre- 
sumed to take only as tenants-in-common. If on the 
contrary the gift is to persons who constitute such a 
family and if the donees would, but for the gift or wilh 
have succeeded to the donor according to the law of 
intestate succession then the presumption ia that they 
take as joint tenants. But not in other cases, (*05) 28 
Mad 363 (373) (DB) •P (Vol 4) 1917 Mad 336 (339) (DB) 

(Vol 26) 1939 Mad 479 (480) (’02) 27 Mad 498 

(503) (DB) ^ (Vol 13) 1926 Mad 273 (278) : 49 Mad 98 
(DB) ^ (Vol 12) 1925 Mad 645 (653) (Vol 21) 1934 
Mad 16 (21) (DB). 

[14] A grant by the Government to two brothera 
who constitute a joint Hindu family prima facie con- 
stitutes them only tenants-in- common in tha absence of 
any indention to the contrary expressed in the dead of 
grant. (Vol 20) 1933 P G 72 (75) : 60 lod App 95 ; 8 
Luck 121 (PC). 
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iSs Where immoveahle property la transferred for consideration by persons having distincl 
Transfer for consideration interests therein, the transferors are, in the absence of a contract to 
by persons baying dl^stinct the contrary, entitled to share in the consideration equally, where their 
Interests. interests in the property were of equal value, and, where such interests 

were of unequal value^ proportionately to the value of their respective interests* 

Illustrations, 


fa) A, ownitsg a moiety, and B and G each a quarter share, of maoza Sultanpur, exchange an eighth sham 
of that maoza for a quarter share of roauza Lalpura. There being no agreement to the contrary, A is entail®! to 
an eighth sbsre in Lalpura, and B and C each lo a sixteenth share in that maoza. 

fb) A, being entitled to a lifednteresW in mausa Atrali and B and 0 to the reversion, sell the manza for 
Bs. 1,0' 0 A’s life-interest is ascertained to be worth Rs. 600, the reversion Rs. 400. A is entitled to receivo 
Bs. 600 out of the purchase money, B and G to receive Rs. 400. 

4il. Where several co owners of immoveable property transfer a share therein without sped- 
Transfer by co-owners of fying that the transfer is to take effect on any particular share or 
share in common property. shares of the transferors, the transfer, as among such transferors, takes 
effect on such shares equally where the shares were equal, and. where they were unequal, propor» 
tionately to the extent of such shares. 

lUustraUm^ 


A, the owner of an eight-anna share, and B and 0, each tha owner of a four-anna share, in mau^fe 
Sultanpiir, transfer a two-anna share in ibe mauza, to A without specifying from which of their several shares 
the transfer is made. To give oSeet to tha transfer one-anna share is taken from the share of and half an 
anna share from each of the shares of B and Co 

48. Where a person purports to create by transfer at different times rights in or over th® 
Priority of rights created Same immoveable property, and such rights cannot all exist or be exer- 
by transfer. cised to their full extent together, each later created right shall, in the 

absence of a special contract or reservation binding the earlier transferees* be subject to the rights 


previously created. 

Section 45 — Note 1 ('consdj ^ 

fl5j A gift to two or more persons governed by the 
Muhammadan law ftima facie makes them only 
tenants-in-common and not joint tenants as regards 
the property gift d. (Vol 25) 1938 Mad 677 (681) (DB). 

Section 46 — Note 1 

[1] Sale of leased property — Interests oi lessor and 
lessee in property are distinct interests — Purchase money 
can be apportioned between themselves. (1876) 2 Ch D 
540 (646) : 24 W R (Eng) 636, Morris v. Debenham. 

[2] A and A owners in equal shares cf certain 
property mortgaged it to G for a sum which was to be 
retained by 0 for the purpose of paying a prior mort- 
gage which had already been executed by them to D 
—0 failed to pay the prior mortgage as undertaken by 
him and the prior mortgagee sued for and recovered 
from A the amount due to him— A then sued B for 
contribution claiming half the amount so recovered 
from him — B cbjected to it on the ground that most of 
the consideration received under the prior mortgage 
had been received by A himself, and that therefore he 
could not recover half the amount recovered from him 
by the mortgagee — Seld that this contention was not 
correct— .4 and B being equal sharers in the property 

I mortgaged to G, each was entitled to half the conai- 
deratton for that mortgage. (Vol 24) 1937 Oudh 188 
(140) (DB), 

[3] Where a tenant for life and the trustees under 
a settlement o! the reversion in fee ioined in executing 
a transfer, it was held that the transferee was entitled 
to see that a proper apportionment was made, in order 
to safeguard his interests against claims by the bene- 
ficiaries on the ground that the act of the trustee was 
not beneficial to their interests. (1834) 58 E R 762 
(766), ClarJc v. Seymour ^(187 Q) 46 L J Ch 133 (136) ; 
S6 W B (Eng) 301, In re Cooper d Alienas Contract, 

^ Section 47 — Note 1 

hsflj 4 who had an absolute estate in 8 annas of 
pepsin property and B who had a life-interest in the 


other 8 annas thereof transferred an eight annas share 
in the common property to B. From the circumstances 
that A and B bad not the same kind of estate in their 
respective shares in the property, and from a construc- 
tion of the document of transfer it was held that A 
and B each purported to transfer only 4 annas out of 
his own share to D and that therefore D could get 
only a 4 annas share out of the share of A and ^ 
4 annas share out of the life-interest of B which would 
come to an end at the death oi B. (Vol 24) 1937 Sind 
62 (65, 66). 

SECTION 48 — SYNOPSIS 

1. “A person.’* 

2. “To create by transfer.” 

3. '*At different times.” 

4. “Same immovable property.” 

5. “And such rights . , , . together.*’ 

6. “In the absence of a special contract etc.** 

7. Priority between registered instruments. 

8 Priority between registered and unregistered 
instruments. 

9. Priority between registered instruments of 
transfer and oral transfers. 

10. Salvage liens. 

11. Priority o! mortgage, rights created by 

receivers. 

12. Owelty-liens. 

13. Crown- debts. 

14. Charges created by manager appointed under 

the Bengal Tenancy Act. 

15. Priority by estoppel. 

16. Law in the Punjab. 

1. “A person.** — [1] For applicability of section 
the rights must have been created by the same peraoE, 
(Vol 9) 1922 Mad 249 (269) (DB). 

2. “To create by transfer.*’ — [1] The creation 
o£ a charge is not a transfer within the section. (Vol 
24) 1987 Lab 35 (37) : 17 Lah 659. 

[2] Agreement to mortgage in favour of — Sub- 
sequent mortgage to B — Sait by A against mortgagor 
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Section 48 — Hole 2 ( contd,) 
for specific performance of agreement — A cannot be 
given priority over B's mortgage under this section — 
An agreement to mortgage is not generally capable of 
specific performance. {Vol 25) 1938 Bom 357 (358) (DB). 

[3] Agreement to sell to A — Subsequent sale of 
same land to B under registered conveyance - B having 
bought with notice oi A’s contract, the contract should 
be given effect to. (’02) 26 Bom 159 (162) (DB). 

[4] Prior agreement to sell has priority in law over 
later agreement to sell if there is knowledge of it. 
(Vol 26) 1939 All 817 (818) (DB). 

[5] Agreement for sale ~ Subsequent registeied 
mortgage to third party — Executicn ol sale deed sub- 
sequent to mortgage — Held actual conveyance entitled 
purchaser to priority over mortgagee, unless he was 
dona jfids transferee for value. (*12) 16 Ind Gas 457 
(467) (DB) (Mad). 

3. “At different times.” — [1] When two in- 
struments are executed on tbs same day, that which is 
executed first takes priority, and evidence may be let 
in to show which was in fact executed first. (*07) 6 
Cal L Jour 74 (82) (DB). 

[2] Two transfers of same property executed on same 
day — Which of them executed first not known — 
Transferees take as joint tenants or tenants-in'Common. 
(’07) 6 Cal L Jour 74 (82) (DB) ^ (Vol 8) 1921 Mad 693 
(694) (DB). 

4 “Same immoveable property.” — [1] The 
section will not apply where rights by transfer are 
created in or over difierent immovable properties. 
(Vol 25) 1938 Mad 547 (550). 

5 “And such rights together.” — 

[I] Where tbe rights created can all exist or be 
exercised to their full extent together witbou* oonfi,icting 
with one another the questi m of priority becomes 
immaterial. (’86) 7 All 668 (572, 674) DB). 

[2] Separate rights in favour oi difierent persons — 
Exercise of riahts without encroaching upon each other 
— Creation of rights in favour of difierent entities can 
be presumed. (Vol 6) 1919 Oudh 114 (115) : 21 Oudh 
0as 317. 

[3] S morfgHged certain specified plots of land to A 
out of one anna three pies share owned by him Subse- 
quently, S mortgaged halt of the one anna three pies 
share to one B without specifying any plots of land: 
Held that B was entitled to have partition of the share 
mortgaged to him to have such share assigned to him 
freo of any incumbrance and to have the pwioosly 
mortgaged plots of knd ass gned to the other half 
share. |Vol 10) 1923 Oudh 42 (43) 

[4] A simple mortgage and a lease are not necessarily 
incsonsistent and can co exist unless the lease has the 
efiect of impairing the rights of the mortgagee or 
hampering his remedy. (Vol 6) 1919 Oudh 241 (244) ; 
21 Oudh Cas 360 (DB). 

[6] Two usufructuary mortgages of same property — 
Eater mortgage must give way to incidents of the 
earlier — Earlier mortgagee is entitled to possession, 
(’86) 8 All 409 (418) (DB) >$• (’951 2i Cal 33 (38) (DB)6& 
(’12) )4 Ind Cas 735 (736) (Oudh) ^ (Vol 23) 1936 Lah 
153 (165) (DB). 

6 “In the absence of a special contract etc ” — 
ti] Where after executing a transfer deed tbe trans- 
feror execute^ ano her document of transfer of same 
property in the period intervening between the date of 
execution of the prior document and the time provided 
lor its taking effect, the first transferee though his 
document is executed earlier will lose his priority. (Vol 
9) 1922 Pat 299 (301) ; 1 Pat 281 (DB) (12) 15 Cal 
E Jour 61 (67) (DB). 

[2] A who sold property Z to B, also executed to B 
a. mortgage bond of property Y by way of indemnity 


against any loss that may be caused to B In respeel o! 
property X : Held that the mortgage had priority over 
subsequent mortgages executed by A on property Vp 
even though the consequence attached to the property 
under the indemnity bond might come into existence 
after tbe data oi the subsequent mortgages. (Vol 7) 1920 
Mad 650 (651) (DB). 

[See however (Toi 17) 1930 Oudh 129 (131) (DB).l 

[3] Mortgage to A, the deed being written on a plain 
paper with one anna receipt stamp — Presentation of the 
original deed by A and due registration — Mortgagor 
transferring the property to others subsequently: Held^ 
from A’s deed it was clear that legally the mortage 
therein began to operate from the date of the docu- 
ment. (’04)29 Bom 46 (60 51) (DB). 

[4] A mortgage was duly executed on 19th January^ 
but registered on 23rd, tbe date of tbe deed having 
been altered by the mortgagor from 19tb to 23rd — 
Another mortgage of the same property was executed 
and registered on 22nd: Held, first mortgage should 
have priority over the second. (’12) 13 Ind Cas 653 
(655, 656) (DB) (Cal). 

7. Priority betw^een registered instniments. — 

[1] Two registtred documents of transfer of same pW” 
perry — Priority of one over the other must he determin- 
ed with reference to the time of its exeeation and not 
tj the date oi its registration. (Vol 33) 1946 Mad 146 
(141) •$* iVol 29) 1942 Oudh 172 (173) : 17 Luck 362 ® 
(’04) 29 Bom 42 (44) (DB) (Vol 18) 1931 Sind 74 (74, 
75) iBB) (Vol 21) 1934 All 70 (715 (DB) ^ (Vol Q 
1919 Lah 196 a97)©(Yol 6) 1918 Cal 539 (539) (DB) ® 
(Vol 5) 1918 Cal 960 (960) (DB) ^ (Vol 13) 1926 Mad 
39 (41). (Two sale-deed3.)'J'{’04) 29 Bom 46 (51) (DB) ® 
(Vol 25) 1938 All 431 (482) * (Vol 28) 1941 Pat 247 
(248) (DB). 

[See however (’78) 2 Bom 299 (343) (DB).] 

8 Priority between regist ered and unregistered 
instruments.— [1] Under S. 50 (1) a subsequent regis* 
tered dojumenb of which registration is either csom-* 
puhory or optional has priority over a prior unregia- 
tered document of which registration is optional. (Vol 
24) 1937 Lab 57 (58) (Vol 12) 1926 All 325 (326) ? 
47 All 338 (DB) ►P (Vol 12) 192? Oudh 506 (508) ® 
(12) 34 All 631 (635) (DB) (Vol 4) 1917 Kag 209 
(210) ^ (Vol 2) 1915 Oudh 124 (124) (’01) 25 Mad 1 

(2) (DB) (’09) 5 Nag L E 82 (83) * (’84) 10 Cal 82 
(85) (DB)'5'(1900) 28 Gal 139 (141, 142) (DB) ^ (’96) 20 
Bom 158 (164, 165) (DB) ^ (’98) 22 Bom 213 (215) 
(DB) ^ (Vol 26) 1939 Lah 29 (31) : I L R (1939) Lah 
261. 

[See however (’85) 8 Mad 167 (168) (DB). (But ii 
possession is given under prior deed it will be valid.)] 

[2] Where the transferee under tbe registered instru® 
ment has notice of the prior unregistered transfer* he 
will not have priority over the latter. (’86) 10 Bom 105 
(106, 107) (DB) •$» (Vol 26) 1939 Lah 29 (30) : I E R 
(1939) Lah 261 ^ (Vol 20) 1933 Lab 836 (888) (DB) » 
(Vol 4) 19l7 Oudh 16L (162i3'(Vol 2) 1915 Dpp Bur 16 

18 Ind Cas 46 (47) (DB) (Cal}3« (Voi 1) 1914 
Cal 331 (332) (DB). (If a person is in possession, it is 
sufficient to put a purchaser on inquiry as to the nature 
and extent of bis interest ) (1900) 1900 Pun Re No, 

56 p. 199 (204) (FB). (Ov^rruhng (’90) 1890 Pun Ka 
No 115 (FB) ) * (’07) 17 Mad E Jour 319 (320) iDB) ® 
(’08) 30 All 130 (131, 132) (DB) ^ (*93) 16 Mad 148 
(164) (FB), (Overruling (’82) 5 Mad 73 aud 139 )^(Vol 
4) 1917 Nag 209 (210)^* (Voi 17) 1930 Bang 188 1190)« 
(’02) 27 Bom 452 (471-473) (DB). 

[3] Where the prior unregistered document la on© of 
which registration is compulsory no question of priority 
arises. (Vol 15) 1928 Mad 646 (549, 562, 554KD B) ® 
(’ll) 9 Ind Cas 55 (55,56) (DB) (Mad)’l>(1890) 1890 Pw 
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M. Wliera immoveable property is transfarred for consideration, and sucli property or any 
Xraiislerea'a right under pact thereof is at the date of the transfer insured against loss or damage 
policy. hy fire, the transferee, in case of such loss or damage, may, in the ab- 

sence of a contract to the contrary, require any money which the transferor actually receives 
under the pjolicy, or so much thereof as may be necessary, to be applied in reinstating the 
property. ______ 


Section 48 — Note 8 (contd*) 

Ba No. 92, p. 277 (278) ^ (’85) 1885 Pan Ks No. 90, 
p. 19S {197} (FB). ((’So) 1885 Pun Ee Kc. 2, 
Dissent) 

9. Priority between registered instruments ol 
transfer and oral transfers. — [1] An esoepticn to the 
lule stated in this section is provided bv S. 48, Begis- 
kation Act, 1908. (Vol 21) 1934 Bom 189 (191) (D B). 
(This section must be read subject to S. 48, Eegistration 
Act) 

[2] In provinoes where the Transfer of Property 

does not apply oral transfers of immovabie property are 
not invalid and in such cases a registered document 
will have under S. 48, Registration Act, priority over 
tbe oral transfer. (Vol 3) 1916 Lah 291 (291) : 1916 
Pun Be No. 30 (DB) ^ (’13) 6 Low Bur Eol 111 {145)*P 
(Yol 16) 1929 Lah 500 (501). (Unless the transferee 
under the Kegistered instrument had notice of the oral 
transfer.) (Yol 6) 1919 Lah 404 (406) : 1919 Pon Be 
No 132. (Do.) (’10) 5 Low Bur Bnl 1S4 (FB). (Do.) 

[3] A charge was assumed to be an oral transfer ox 
property and was held postponed to a subsequent regie* 
tered document, by virtue of tbe provisions of S. 4^ 
Begistration Act. (Yol 21) 1984 Bern 189 (191) (DB). 

[4] An oral mortgage by deposit of title deeds if made 
prior in point of time to a registered mortgage, will be 
entitled to priority under this section. (’85) 11 Cal iSb 
a60) © (’07) 33 Cal 410 (422) (DB)*2^(Yol 17) 1930 Lah 
920 (927) ; 11 Lah 584 (BB). 

[5] Where ibe Transfer of Xkoperty Act does not 
apply a mortgage by deposit of title deeds operates as a 
valid legal mortgage and has the same effect as any 
other mortgage. *(Yol 8) 1916 Lah 89 (42, 43) ; 1916 
Pun Be No. 31 (DB)^ (Vol 17) 1930 Lah 920 (927) : 11 
Lah 564 (DB). 

10. Salvage liens. — [1] An exception to the rule 
enunciated by this section is that a transfer for the 
purpose of saving the property from loss or dastruotion 
has priority over another transfer though prior in poinij 
of date. (Yol 18) 193X P C 226 (228) : 58 Ind App 341; 
59 Cal 463 (P G). { (Yoi 17) 1930 Cai 151 : 57 Cai 298, 
Eemrsed.) 

[2] Where two mortgages are executed both for 
saving the property from destruction the later mort- 
gage in date will have prioritv over the earlier. (’07) 34 
Cal 427 (441) (SB). 

[3] In order to claim a salvage lien tba person mak- 
ing tbe payment must have some interest in the pro- 
perty, or some right or duty towards the owner of the 
property, impelling him to make the expenditure. A 
mere volunteer cannot generally claim such a lien. (’77) 
2 Cai 58 (80) (D B) © (13) 18 Ind Gas 247 (248) (D B) 
(Mad) ^ t’04) 31 Cal 667 (679, 680) (D B). 

11. Priority of mortgage rights created by recei- 
vers. — [1] ^Yhere the Court, with the object of pre- 
garving the property, orders the Kcceiver to raise a 
loan on the security of the property and expressly 
directs that tbe intending mortgages horn tbe Eeeeiver 
should have a firsc charge, the mortgagee is entitled to 
priority over ail other mortgages though of earlier 
dates. Where the purpose of the loan ordered to be rai- 
sed on a first charge is not to preserve thapropeity from 
loss or destruction etc., and this appears on the face of 

order, the mortgagee advancing money on the 


faith of the order, cannot claim precedence over the 
earlier mortgages on tbe same property. (Vol 28) 1941 
Cal 163 (186) : IL B (1941) 1 Cal 155 (DB) ^ (’07) 34 
Cai 427 (434, 442) (S B) (Yol 13) 1926 Pat 94 (97) 

(D B). 

12. Owelty-liens, — [1] If tbe Court in a suit lor 
partition allots certain property to the mortgagor sub- 
ject to certain amounts to be paid by him as owelty ic 
other CO- sharers tbe mortgage operates on the property 
allotted to the mortgagor subject to tbe owelty-liens of 
other co-sharers. (’08) 35 Cal 3B8 (391, 392) (SB), 

13. Crown-debts. — [1] In the case of unsecured 

debts, the Crown as a creditor takes precedence over all 
other creditors. (’07) 29 All 537 (542, 543) (FB) ('06) 
33 Cal 1040 (1046) (Yol 5) 1918 Mad 1111 (1115): 40 
Mad 767 (D B) (Yoi 13) 1926 Oiidh 44 (45) (’76) 1 

Bom 7 (9, 10) (D B). 

[2] In the case of secured debts, tbe Crown has no 
preference and takes subject to prior incumbrances ex- 
cept where otherwise provided by law. (’07) 29 Ali 537 
(543) (FB). ((’78-80) 2 Ail 196, Overruled,) ^ (Vol 21) 
1934 Bang 321 (323) : 12 Bang 437 {DB)'B(Yoi 6) 1919 
Cal 908 (911, 912) : 45 Cal 653. 

14. Charges created by manager appointed under 
the Bengal Tenancy Act, — [1] After the appoint- 
ment of tbe manager under S. 95 of the Bengal Tenancy 
Act (1885) a co-owner has no power to deal with the 
whole of the estate. But tbe co-owner can deal with his 
own share in the estate. However the person taking 
from the co-owner takes subject to any charge, on the 
estate that might be properly incurred by the manage-? 
during the period of his management (’03) 31 Cal 305 
(312) ; 31 Ind App 24 (P C), 

15. Priority by estoppel,— If a prior transferee La«5 
by misrepresentation mduced another person to 
advance money or to purchase the property under the 
belief that there is no prior incumbrance, he will be 
estopped as against such other person from setting up 
his prior rights. (Yol 5) 1918 Cal 411 (411) (DB)i5(Yol 
13) 1926 Mad 39 (40). 

16. Law in the Punjab — [1] The principle of this 
section that a later created right shall be subject to the 
rights previously created will apply to cases arising in 
the Punjab. (Yol 17) 1930 Lah 920 (926, 927) : 11 Lah 
564 (D B)'$^(Vol 25) 1938 Lah 430 (431) (DB). 

Section 49 — Note 1 

[1] In tbe case of an out and out sale where tbe 
vendor has entered into a contract lo repurchase the 
property from the vendee, tbe vendor can recover the 
insurance amount. (Vol 18) 1931 Bang 210 (211, 212) : 
9 Rang 452 (DB). 

[2] Where the case is one of outright sale and the 
vendor retains no sort of interest in the property, he 
cannot recover from the insurer any money. (Yol 10) 
1923 Kang 6 (9) : 11 Low Bur Eul 294 (DB). 

[3] The section does not apply where the insurance 
is eficcted after the date of the transfer. (Vol 10) 1923 
Bang 6 (8) : 11 Low Bur Eul 294 (D B). 

[4] The transferee cannot in the absence of assign- 
ment of the policy in »his favour, claim from the in- 
surer direct, that the insurance amount should be paid 
to him, (Yol 10) 1923 Bang 6 (7): 11 Low Bur Rul 294 
(D B). 
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60. No person snail ds chargeable wiijh any rents or profits of any immoyeable property. 
Bent bma fids ^ paid to wMoh he has in good faith paid or delivered to any person o£ whom he 
holder under defective title, in good faith held such property, notwithstanding it may afterwards 
appear that the person to whom such payment or delivery was made had no eight to receive such 
tents or profits. 

IWJSirahon. 

A lets a field to H at a rant of BSo TsO, and then transfers the field to C. U, having no notice of the transfer, 
in good faith pays the rent co A. B is not chargeable vrith the rent so paid. 

51, When the transferee of immoveable property makes any improvement on the property, 
Improvements mado by bona fide believing in good faith that he is absolutely entitled thereto, and 
holders under defective titles. ho is gubsequently evicted therefrom by any person having a 


SECTION 50— SYNOPSIS 

1. Payment in good faith. 

2. Payment in advance ty tenant, 

1. Payment in good faith. — [1] The suppression 
*‘good faith” will esoiada eases where a parson has 
acted in a grossly negligent manner, satficient to charge 
Mm with notice of the real owner’s right. (Yol 26) 
1939 Pat S40 (547) (DB). 

[2] Lease of property by A to B — Property mort* 
gaged to C — G entitled to realize rent — On notice by 
O, jB paying rent to C — Property sold to D in execu- 
tion of decree against A — B giving notice to B that 
mortgage was satisfied and rent should be paid to him 
—Without enquiry B paying rent to 1) — Mortgage in 
fact not satisfied — B's payment to D held was not in 
good faith. (Yol 26) 1939 Pat 540 (547) (D B). 

[3] B holding land from A~~-A dying — Executors 
of A entitled to rent from B — Without enquiring B 
paying rent to /i’s widow — B held could not claim 
protection under this section. (’03) 1903 Pun Ee 
No. 72, p. 304 (307), 

[4] Kent paid bona fid$ to bolder under defective 
title— Lessee is not liable to pay again to richtful 
owner. (’09) 33 Bom 96 (103, 104) (D B). 

[5] B holding land from A — A dying — Dispute 
between 0 and D as to who should succeed to A — B 
aware of dispute paying rent to D — C really entitled 
to rent — B not protected under section. (Yol 14) 1927 
Nag 237 (238). 

[6] A letting land to £ and then transiarring same 
w G — B having notice of transfer paying rent to A — B 
is not protected. (1864) 1864 Suth W B (4ct X Euling) 

6 (7) (DB) 

[7] Lease o! land taken by parSLers in business — 
Payment of rent by one partner to lessor even after 
knowledge of other partner of lessor’s defective title— 
Payment is in bad faith. (Yol 30) 1943 Oadh 105 (106). 

[8] Suit for rent— Tenant accustomed to pay rent to 
plaintiff’s co-sharers— Heli plaintifi’s suit for share of 
his rent was not maintainable (’78)4 Cal 350{3>54HDB). 

[9] Receiver in insolvency leasing property — Lessee 
paying rent to receiver is protected. (Yol 19) 1932 Mad 
95 (96): 55 Mad 316 (DB). 

[10] Payments made by tenant to mortgagor after 
mortgage are valid against mortgagee only if at time 
of payment there was no notice of mortgage. (Yol 12) 
1925 Cal 251 (258). 

[11] Suit by eo*sharec for arrears of rent — Rent 
paid by tenant to lambatdar but not in his capacity as 
such— Payment held was bona fide. (’88) 1888 AU 
W N 45 (45). 

[12] The test of the bma fides of tenant when be 
pays rent to a particular person is whether he has 
paid rent to him before or not. II be has paid rent to 
a particular person to whom he has been paying rent 
hitherto, his good faith will be established (Yol 16) 
1929 Oudh 378 (380), 

[13] Notice to tenant by co-sharer not to pay entire 


rent to other co-sharer— Tenant doing so in collusion 
with latter— Suit by former for his share of rent Is 
maintainable, (’ll) 33 Ail 308 (311).{DB) •a^(Vo!3) 1916 
Mad 203 (20S, 209) (DB) 23 Suth W R 63 (54), 

[141 Payment to intervenor is not good ii ’andlord 
is proved to he in receipt and enjoyment of rent prior 
to period in suit for lenh (Vol 5) 1918 Oudh 166 (167), 

[15] Lessee paying rent to lessor without notice of 
transfer is protected. ('711 IS Suth W R 508 (510) 
(DB) ^{lS62-e^i) 1862-64 Suth W E SO (31) (E B). 

2. Payment in advance by tenant — [1] A pay- 
ment by the lessee in advance to the lessor is a mere 
loan to the lessor and is not payment of rent. (Vol 21) 
1934 Pat 653 (657, 658) : 13 Pat 396 (D B) ^(Vol 15) 
1928 Sind 95 (96) >^*(’08) 30 All 82 (84) (D B) «<(Vol 
13) 1926 Cal 204 (209) (DB) ►I'(’Ol) 14 C P L R 65 (66) 
©(Yol 9) 1922 Pat 339 (340) (DB)©(Yol 18) 1931 
Rang 292 (293): 9 Rang 470. 

[2] An advance by tenart will pro tanio operate as 
payment of rent as and when the rent falls due. (Yol 
21) 1934 Pat 653 (658): 13 Pat 396 (D B). 

[3] A payment in advance before the date of the 
transfer ib not binding on the transferee to the extent 
of the rent accruing due after notice to the lessee of 
the transferee’s rights. (Yol 18) 1931 Rang 292 (293, 
294) : 9 Rang 470 ©(Yol 21) 1934 Pat 653 (658) ; 13 
Pat 396 (DB). 

[4] A payment in advance before the date of the 
transfer is bindtog on the transferee unless he is able 
to show that he is a transferee for value without notice, 
(Yol 13) 1926 Cai 204 (206, 207) (DB) ©(’OS) 30 A!! 82 
(84) (DB). 

[5] If the arrangement between the mortgagor and 
tenant for pre-pajinent oi rent, or ior setting of! future 
rent against money due to tho tenant from the mort- 
gagor, bo made subaequont to the date of the mortgage, 
such arrangement will he treated as a collateral bar- 
gam between those parties and not binding upon the 
mortgagee. (Yol 13) 1926 Cal 204 (207) (DB). 

[6] If before the date on which the rent falls due 
the landlord makes an assignment, the receipt of rent 
cannot be treated as a discharge by him, because bj 
assignment before the rent falls due, be has parted 
with the power of giving such a discharge and pay^ 
merit of rent before it falls due cannot free the tenant 
from further liability. (Yol 9) 1922 Pat 339 (340) (DB). 

[7] Lease by English mortgagor in possession after 
mortgage — Bent paid in advance — Lessee cannot claim 
it against mortgagee. (Yol 13) 1926 Bom 567 (670). 

SECTION 51 - SYNOPSIS 

1. Scope, 

2. Muhammadan law, 

3. Person claiming benefit under section must 

be a transferee. 

4, Improvements by cosharers. 

5* Improvements by a purchaser at a court 
sale. 

6. ‘^Improvements.” 
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better titleg the transferee has a right to require the person causing the eviction either to have the 
vaiiie of the improvement estimtited and paid or secured to the transferee, or to sell his interesi 
In the property to the transferee at the then market-value thereof, irrespective of the value of snoL 
improvement. 

The amount to be paid or secured in respect of such improvement shall be the estimated 
value thereof at the time of the eviction. 

When, under the circumstances aforesaid, the transferee has planted or sown on the property 
crops which are growing when he is evicted therefrom, he is entitled to such crops and to free 
ingress and egress to gather and carry them. 


SECTIOM 51 — SYNOPSIS (conid ) 

7. “Good faith” 

8. “Absolutely entitled” to the property. 

9. “Evicted therefrom by any person having a 

better title.” 

10. Representatives- in-interest of the transferee, 

if can claim benefit of section. 

11. Modes of compensating the evicted transferee, 

12. Value of improvements — How estimated. 

13. Profit due to improvement is not included In 

mesne profits. 

14. Right to crops. 

15. Acquiescence and this section. 

1. Scope. — [1] This section is an exception to the 
rule enunciated by the maxim qmcquid plant atur solo 
solo cedU, iVol. 15) 1928 Rang. 141 (142) (DB). 

[2] The section ia based upon the maxim that 
*he who seeks equity, must do equity.* (Vol 16)1929 
All 12 114): 61 All. 454 (DB) •$« (Voi 27) 1940 Smd 77 
(80): ILE (1940) Kar. 241 (DB) * (Vol 24) 1937 
Oudh. 75 (77): 12 Luck 133 (Vol 4) 1917 Oudh. 
257 (259). 

[H] In order that this section may apply, it is essen- 
tial that (i) the person claming relief under this section 
is a transferee of immovable property (li) he has made 
Improvements believing in good faith that he was 
absolutely entitled to the property, and (iJi)beis evicted 
therefrom by a person with better title. (Vol. 16) 1929 
Bom. 246 (248) (DB) © (Vol 14) 1927 Nag 370 (373) 
® (Vol. 13) 1926 Bom. 699 (6U0) (DB) ^ (Vol. 26) 1938 
Bom^71 (74, 76)(DB). 

[4} Where the section does not, in terms, apply the 
principle underlying it, being an equitable one, will 
apply. (Vol. 25) 1939 All. 342 (345). 

[5] The principle of the section will also apply to 
eases arising in provinces to which this Act has not 
been extended. (Vol. 3) 1916 Lah :-i79 (380). (The 
Punjab.) ^ (Vol 20) 1933 Lab. 540 (541) (DB) 
(Do.) ^ (’22) 70 Ind. Oas. 1 (3) (Pesh.) 

[6] Where a transfer by a guardian of a Muham- 
madan minor is void ab imtio and the minor subse- 
quently sues for cancellation of the transfer, the 
Court can under S 41 of the Specific Relief Act award 
the transferee compensation for any improvements he 
might have made. (Vol. 13) 1926 Lah. 170 (171): 7 Lah 
35 (DB) (Mortgage) ^ (’30) 3i. Pun. L E. 732 (734) 
(DB). (Sale — Disiingutshing 1913 Pun. Ee. No. 98 ) 

2. Muhammadan law. — [1] The section is directly 
applicable 'o the cases of Muhammadan transferees. 
(’07) 80 Med 197 098) (DB) 

3. Pe^^on claiming benefit under section must 
be a transferee — [1] Ii is only a ‘iransferee’ of pro- 
perty that can claim the benefit of this tection. (Vol. 2) 
1915 Mad 263 (266) (DB) 

C^] The word “transferee” is not defined in this Act, 
but its meaning must be ascertained by reference to 
the definition of iha word “transfer” in S 5 (Voi. 27) 
1940 Sind 77 (80). ILR (1940) Kar. 241 (DB). 

[8] A legatee under a will is not a ‘transferee’, 
(Va 19) 1932 Bom. 190 (191) * (Vol 27) 1940 Sind 
|7 HB (1940) Kar. 241 (DB). {Obiter). 


[4] The word ‘transferee’ will include a person in 
whose favour an instrument of transfer has been 
executed with ail the formalities, necessary for its 
validity though the title conveyed by the instrument 
is defective, (Vol 27) 1940 Sind 77 (80) : I L R (1940) 
Kar. 24 1 (DB) ^ (Vol 15) 1928 All. 41 (44) (DB). 

[6] A person in whose favour an instrument of 
transfer has been executed by a de facto guardian of 
a minor is a ‘transferee* within this section. (*07) SO 
Mad. 197 (200) (DB) ^ (Vol 14) 1927 Bom. 611 (612); 
51 Bom. 1040 (DB) 

[6] A person in whose favour an instrument of 
transfer is executed by the father or manager of a joint 
Hindu family fpr no necessity is a transferee. (Vol 15} 
1928 All 41 (43) (DB) (Sale.) © (VoL 16) 1929 AIL 
854 (855) (DB) (Gift.). 

[7] A person in whose favour an instrument is 
executed but which is invalid for want of registration, 
is a ‘transferee* (Vol 6) 1919 Mad. 1083(1090); 40- 
Mad 1143 (P.B ) ^ (Vol. 27) 1940 Sind. 77 (79) ; ILB 
(1940) Kar 241 (DB) 

[But see (Vol. 27) 1940 Rang. 172 (174).] 

[8] A person in whose favour an instrument ha^ 
been executed but the transaction is merely a colour- 
able one and no tit'e of any kind is intended to pasg 
cannot be said to be a ‘transferee*. {1864} 6 Moo. Ind 
App. 21(51, 52) (P. C) 

[9] Person managing Hindu widow’s estate making 
improvements — Widow transferring property to .4—4 
evicted by reversioner— 4 cannot claim amount spent 
by manager on improvements. (Vol 28) 1941 Mad. 
345 (360) (DB). 

4. Improvements by cosharers.— . [1] Co-sharer 
making repairs to property which was in ruins and thus 
making it fit for occupation - He is entitled to compen- 
sation. (Vol 12) 1925 Ail 770 (771, 772) : 48 All 34 
(D B). 

[2] If one joint owner has in good faith effected 
valuable improvements upon the common property at 
bis own expense, equity will upon a partition, in some 
way make an allowance to him therefor, in addition to 
his rateable share oi the property. (*10) 12 Cal L Jour 
25 (34) (D B). 

13] Improvements made without consent of other 
cosharers on property which was not to be delivered — 
No compen'^ation granted. (Vol 10) 1923 Mad 358 (359) t 
46 Mad 104 (D B). 

[4] Improvements by one co- sharer without protest 
from other co- sharers— Compensation allowed. (Vol 12) 
1925 Oudh 45 (45). 

5. Improvements by a purchaser at a court 
sale. — 1 1] A court auction-purchaser cannot, on the 
sale in his favour being set aside, claim the benefit of 
this section and obtain compensation for the improve* 
ments effected by him (Vol 18) 1931 All 277 (283) ; 
53 All 334 (F B) 5* (’13) 36 Mad 194 (197) (D B). 

[2] If a man enters upon land as a stranger-puis 
chaser at an execution sale and effects improvements 
thereon, he is entitled to compensation therefor upon the 
revere! of the judgment and sale irrespective of any 
question of good faith on the part of the purchaaes. 
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^ection 51 —Note 5 ( contd.) 

Even assuming good faith was essential, the good faith 
required should not, at any rate, go beyond an honest 
belief in the purchaser in the validity of his title. ('13) 

36 Mad 194 (202) (D B) {?o! 13) 1926 Nag 160 (leiliJi 
f75) 23 Suth W B 393 (394) (D B). 

6^ “Improvements — [1] An ^‘improvement’* ia 
anything done to the property which results in increas- 
ing its vaiaeo (*13) 36 Mad 194 (201) (D B). 

[2] The repair of a house which ia in a dilapidated 
condition is an improvement (Yol 16) 1929 Lah 825 
(825) (I) B). 

[3] The removing of stones from a waste land or 
levelling it so as to make it fit for cultivation is an 
impcovemert. (Yol 12) 1925 Mad 1226 (1228). 

[4] Moneys spent over necessary repairs and upkeep 
of the propertv, c in not be recovered as “improvements.*’ 
|Vol 2) 1915 Mad. 263 (265) (B B) © (Yol 16) 1929 Bom 
230 (230) (D B) 

[5] Moneys spent over the annual husband like opera- 
tions such as manuring or levelling the land for the 
purpose of cultivation cannot be recovered as improve- 
ment?. (Yol 1) 1914 Mad 138 (138) (D B). 

7. “Good faith — - [1] It is one of the essential 
gondnions for the applicability of the section that the 
person claiming compensation for improvements must 
have believed in “good faith” that he was absolutely 
entitled to the property. (Yol 19) 1932 All 210 (215) 
(D B) ^ (Voi 16) 1929 All 12 (14) : 51 All 454 (D B). 

[2] The benefit of S. 5) cannot be extended to the 
transferee, when there is a distinct finding that his 
conduct was not bona fide (Yol 32) 1345 Ail 227 (229) ; 

I L R (1945) All 148 (D B). 

[3] The espresbion ®‘good faith’* in this section has 
the same modnirg as it has under the General Glauses 
Act 1897, namely that good faith does not go beyond 
Ml honest belief. (’13) 36 Mad 194 (202). 

[4] The expression “good faith” is not incompatible 
with a mistake of law. (’07) 30 Mad. 197 (199) •i* (Vol 7) 
1920 S nd 31 (32. 33) : 14 Sind L R 12 (D B) (Yol 18) 
1926 Mad 609 (613) (D B) 

[5] The expression “good faith” is not incompatible 

with a certain d' gree of negligence,. (Vol 1) 1914 Mad 
107 (107) (D B) (Yol 13) 1926 Mad 609 (613) (DBi ^ 
(Vol 7) 1920 Sind 3l (32) : 14 Smd L E 12 (D B) * 
(Yol 5) 1918 Oudb 1 (3) (’06) 2 Nng L R 34 (41' * 

fVol 22) 1935 Cal 625 (630) (D B) (Negligence in investi- 
gating title) (’09) 32 Mad 530 (531) iD B) (Do.) 

[But see (’09) 3 Ind Gas 415 (417) (Cal) ^ (Yol 27) 
1940 Sind 77 (80) : I L R (1940) Kar 241 (D B) 
(Vol 27) 1940 Oudh 266 (269) (D B) (Failure on the 
part of the vendee to enquire about the right of pre- 
emption of cosharers) (Yol 1) 1914 Cal. 137 (141) : 
41 Cal 852 (D B) i*92) 1892 Bom P J 135 (D B) ^ 
(Vol 15) 1928 All 41 (44, 45) (D B),] 

[6] The question whether a person believed in good 
faith that he was absolutely entitled to the propertv is 
one of fact to be decided on the facts and circumstances 
of each case. (Yol 7) 1920 Smd 31 (32) : 14 Sind L R 
12 (D B) ^ (Yol 27) 1940 Oudh 268 (269) (D B) (Vendee 
failing to assure himself that cosharecs would not pre- 
empt, cannot be said to have acted in good faith.) ® 
(Vol 13) 1926 Mad 609 (613) (D B) (Undisturbed posses- 
sion for many years may give rise to an inference of 
good faith.) (Vol 5) 1918 Oudh 1 (2) (Vendee purchas- 
ing property knowing that vendor had only limited 
Interest— Vendee cannot be said to have believed in good 
faith that he was absolutely entitled to it.) (Yol 15) 
1928 All 4i (44) (D B) ^ (*38) 1938 Oudh W N 281 
(283) (Vendee taking a sale-deed of property from 
majority of cosbarers — Sale pre-empted by a cosharer 
who was at the time of sale living abroad— -Vendee was 
held to believe in good faith that he was absolutely 


entitled) •i* (Yol 27) 1940 Sind 77 (79) ; I L R 11940) 
Kar 241 (D B) ^ (’07) 30 Mad 197 (139) (D B]'s*lYoi 15J 
1928 Mad 349 (354) (D B). 

[7] The mere fact that a person has spent money on 
improvement- does not by itself give rise to an inference 
of good faith (Yol 15) 1928 All 381 (385) (B B). (Im^ 
provements by mortgagee by conditional sale.) 

[8] Where a person knows that he has no title to the 
property it cannot possibly be said that he believed 
honestly that he was abeoiuteiy entitled to the property. 
(Vol 13) 1926 Mad 921 (924) (BB) ^ (Vol 11) 1924 Nag 
142 {145)»i< (Yol 4) 1917 Oudh 257 (259). 

[9] Where a person takes with notice of the defective 
title of the transferor, there is want of good faith. (’71) 
16 Snth W R 169 (171) (DB) (’10) 12 Cal L Jour 391 
(399) (DB) ^ ( 72) 1872 Pun Be No. 7, p. 11 (12). 

[10] Where a person purchased property with noticse 
of a prior contract to sell and omitted to make any 
enquiry as to it, ba could not be considered to have 
had on honest belief that he was absolutely entitled to 
the property. (Yol 1) 1914 Cal 187 (139) ; 41 Cal 852 
(D B). 

[11] Where, apart from there being no evidence as 
to the kind of structures created, it is not possible to 
hold that the plaintiffs m good faith believed that they 
were absolutely entitled to the land, there is no scope 
for the application of S. 51. (Vol 34) 1947 Bom 241 
(247) (DB). 

[12] The omission to make an enquiry, which a 
prudent person would have made may however be a 
piece of evidence show ng bad faith. (1874) L R 7 H h 
135 (157), Agra Bank v. Barty^ 

8. “Absolutely entitled” to the property [1] 

The expression “absolutely entitled” means “full pro- 
prietorship” with beritai^de and absolutely transferable 
rights, as opposed for example to a life estate or a rent- 
free grant liable to presumption. (Yol 18) 1931 All 277 
(287) : 53 All 334 (FB). 

[2] So long as a transfer is subject to payment of 
rent or to any other condit on, the transferee cannot be 
said to believe that he is “absolutely entitled” to the 
property. (Vol 24) 1937 Oudh 446 (447) : 13 Buck 450 
IDB). 

[3] The section cannot apply to cases of improve- 

ments b> lei-sees, evt-n if tbev are permanent tenure 
holders (Yol 26) 1939 Mad 247 (249) ^ (Yol 24) 1937 
Oudh 446 (447) : 13 Luck 450 (DB) -f* (Vol 27) 1940 
B^ng 172 il74)'$' (’10) 37 Mad I (12) (1900) 27 Gal 

570 (586) (DB) (’02) 29 Cal 871 (884) (DB) >2* (Yo! 12) 
1925 All 261 (262) : 47 All 430 (Reversing on Letiers 
Patent appeal the decision in (Yol 12) 1925 All 190) ® 
('98) 22 Bom 1 (16) (Yol 6) 1919 Nag 144 (147) * 
(Yol 6) 1918 Nag 210 (213j»J> (Yol 29) 1942 Oudh 231 
(237) (DB). 

[See however (Yol 22) 1935 Cal 625 (630) (B B), 
(Prirciple of section applied — Decision on fact8.)^(Yol 
14) 1927 Mad 1023 (1024). (Lease of minor’s property 
granted bv his mother for particular purpose — Lessee 
spending money for that purpose — Minor suing through 
next friend for avoid ing the lease — Lessee must be 
reimbursed (Voi 34) 1947 Mad 282 (285) (DB). 

[4] Section has no application to cases of improve- 
meota made by mortgagees in possession. (Yol 15) 1928 
All 381 (383) (Voi 24) 1937 Nag 54 (56) : I L B 
(1938) Nag 160. 

[See however (Vol 6) 1918 Mad 572 (574) (D B), 
(Form of document and conduct of mortgagor and 
mortgage showing that mortgagee believed honestly to 
be absolute owner — Compemation allowed ) (Vol 7) 
1920 Upp Bor 56 (61): 3 Upp Bur Rule 141. (Although 
there is no recognition of the right to crops recognized 
in Ss. 51 and 108 (1) in the T. P. Act so far as the 
redemption of mortgages is concerned, principles under- 
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Section 51 — Note 8 (contd,) 

)jlGg those sections applied on equitable grounds to 
usufructuary mortgage wbiek is of uncertain dura- 
tion)]. 

[5] A person balievlag himself fco be & permanent 
tenure holder is entitled to oonapensatioii for improve- 
ments eSected by him on eviction by the landlord. (’05) 

8 Ondh Cas 13 (19, 20) (Voi 17) 1930 Mad 298 (303) 
(DB). (Doubted in (Vo! 26) 1939 Mad 247.) 

[6] This section will not enables a trespasser to elaini 
any compensation for the improvemems that might 
have been effected by him, (Voi 31) 1944 Tat 77 (86) : 
22 Pat 513 (DB) © (Voi 24) 1937 Cal 129 (110) : i L E 
(1937) 1 Ca! 203 (DB) (’37) 1937 Mad W N 533 (535) 
(D B) (’37) 18 Lah 350 (367) (DB) (Voi 27) 1940 
Sind 77 (78) : I L R (1940) Ear 241 (DB) ^ (Voi 11) 
1924 Lah 370 (373) (DB). 

[7] A transferee from a trespasser cannot claim any 
compensation for improvements eSected by him. (*03) 
13 Mad L Jour 214 (216) (DB) ^ (’01) 28 Cal 142 
(144) (DB). 

[8] A transferee from a person having no title to the 
property cannot claim compensation under this section. 
(1900) 1900 Pun Ee. No. 37, p. 135 (139) ^ (Voi 11) 
1924 Nag 210 (211). 

[9] A trespasser is liable to be evicted from the land 
even if he has erected substantial buildings upon it. A 
trespasser, or even the Court cannot compel the real 
owner to accept compensation for his land instead of 
the land itself. The real owner is entitled to stand upon 
his strict rights and to claim possession of the land. 
(Voi 1) 1914 All 89 (90) ^ (’92) 17 Bom 771 (772) (DB) 

(Voi 14) 1927 Lah 534 (535) (’28) 108 Ind Oas 618 

(618) (Lah). 

[10] It is usna] in India to allow the trespasser to 
lemove his material from the land, and to reserve in 
the decree leave to the trespasser to remove his mate- 
rial within a time to be fixed by the Court, failing 
which the real owner is to take possession nf the land 
with or without the buildings which he may pull down 
at his will (Voi 31) 1944 Pat 77 (86): 22 Pat 513 (DB) 
•$< (Voi 14) 1927 Nag 400 (401) ^ (Voi 14) 1927 Nag 348 
(349)*&(’29) 114 Ind Cas 696 (696) (DB) (Lab)© (Voi 13) 
1926 Lah 694 (695) (DB) ©(Voi 1) 1914 Ail 89 (90, 91). 

[11] A purchased a house from a person who had 
no title to it, pulled it down, and built a new house in 
its place, bnt utilised some of the old material for the 
new construction. The real owner sued him for posses- 
sion. It was held that since the old materials could 
not be separated from the new materials without des- 
troying the house itself, the trespasser was not entitled 
W remove the new materials. (’12) 10 All L Jour 118 
( 120 ). 

[12] This section will not apply at all to the trans- 
ferees from a limited owner. (Voi 9) 1922 All 194 (195): 
44 All 665 (DB) © (Voi 1) 1914 All 227 (229) : 36 
All 387 (D B) © (Voi 12) 1925 All 261 (262) : 47 All 
430 (DB) © {Voi 13) 1920 Nag 384 (384). 

[But see (Voi 6) 1919 Mad 685 (686) (DB). (Mere 
fact that transfer is taken from limited owner is not 
sufficient to conclude that transferee could not have 
believed that he was absolutely entitled to property.) © 
(Voi 4) 1917 Bom 155 (158) : 42 Bom 136 (DB). (Gift 
of almost the whole of husband’s immovable property 
by a Hindu widow for spiritual benefit of her deceased 
husband — Improvement by the transferee — Gift held 
invalid — Transferee held entitled to compensation )] 

[13] Where a transferee knew that he was taking 
from a limited owner and also knew that the eircums- 
stances did not exist or wilfully abstained from ascer- 
taining whether they existed or not, it cannot be said 
that he believed in good faith that he was absolutely 
entitled to the property. (’09) 32 Mad 530 (531) (DB) © 


(Voi 3) 1916 Mad 413 (415) (D B) © (Voi 5) 1918 OudL 
I (3) © (Yol 12) 1925 Mad 670 (671) © (’09) 8 Ind Oa. 
415 (417) (Gal). 

[14] Where a Hindu transfers property to 

-Y who makes some improvements during the life of tho 
widow and some Impiovoments alter her death, tho 
reversioner who succeods in evicting X is liable to pay 
only the value of tho improvements made alter tho 
death of the widow and net befoie. (’1(3) 12 Cal L Join: 
391 (399) (DB). 

[15] Where A purchases Immo.able property over 
which B has a right of pre-emption and B sues to enforce 
his right, A can claim ti e benefit of this section pro- 
vided good faith is established. (Vo! 20) 1933 Lah 540 
(541) (DB) © (’38) 1938 Oudh W N 281 (282)©(Voi IE) 
1926 Lah 629 (629). 

[But see (Voi 15) 1928 Rang 26 (27).] 

[16] A purchasing property and efieoting improve- 
ments in anticipation of pre-emption suit — A cannot 
claim relief under this section when pre-emptor sues to 
enforce his right. (Voi 13) 1926 Lah 629 (629) © (Voi 
27) 1940 Ondh 266 (269) © (’07) 1907 Bun Re No. 122, 
page 584 (698). 

[17] A vendee of land which is subject to the right 
of pre-emption is not necessarily deprived of his right 
to compensation by the mere fact that he has efieoted 
the improvements with the full knowledge of such right. 
(Voi 27) 1940 Oudh 266 (289) © (’07) 10 Oudh Cas 49 
(57) (DB). 

9. “Evicted therefrom by any person having a 
better title”.— [1] The words “evicted therefrom by 
any person having a better title” must be construed in 
their natural sense. (Tol 16) 1929 All 12 (14) : 51 All 
454 (DB). 

[2] Purchaser of property making improvements 
thereon — Purchaser sued by prior simple mortgagee — 
Mortgagee is not person with better title — Purchaser 
cannot claim compensation. (Vo! 18) 1931 All 277 (287): 
53 All 334 (FB). 

[3] Property sold subject to covenant for reconvey- 
ance — Suit for specific performance of covenant — Claim 
tor improvements by vendee — Held no case of eviction 

-Doubted whether S. 51 would apply, (Voi 21) 1934 
Mad 703 (705), 

[4] The fact that the transferee has made improve- 
ments is no answer to a suit for eviction. (Voi 4) 1917 
All 179 (180) : 39 AH 463 (DB), 

[5] Section is not inapplicable merely because the 
eviotor is the transferor himself, (Voi 14) 1927 Bom 
611 (612) : 51 Bom 1040 (DB). 

10. Representatives-m-interest of transferee, if 
can claim benefit of section. — [1} The transferee’s 
representatives in interest are entitled to claim the 
benefit of this section. (Yol 3) 1916 Mad 1090 (1092) 
(DB)©(Vol 16) 1929 Bom 246 (249) (DB)©(Vol 16) 1929 
Lah 825(825)(DB)©(’07) 17 Mad LJour 622 (625) (DB). 

[But see (Voi 21) 1934 Cal 290 (291, 292) : 60 Cal 
1388] 

[2] Owner transferring property to A — A efieeting 
improvements in good faith — A transferring property 
to B — B in possession at time of eviction— B held 
entitled to compeDsation for improvements efiected by 
A. (Voi 9) 1922 F C 91 (93) (PC). 

[3] A, the owner, transferred property to B who 
again transferred the property to 0. C effected improve-* 
ments bona fide and after his death, was succeeded by 
i), his heir. D was evicted by a superior title holder 
and he claimed compensation for the improvements 
that had been efieeted by 0. Held that he was entitled 
to do BO. (Voi 17) 1930 P C 297 (300) ; 53 Mad 692 : 
SOnd App 305 (F C). (Confirming (Yol 13) 1926 Mad 
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Section 51 (conid,) 

11. Modes oi compensating the evicted trans- 
leree. — [1] The option ol uboosing between the two 
alternative modes of compensation provided by the 
section rests with the e'^ietor and not with the trane- 
leree or the Court. (’05) 2 Nag L R 34 (41) iJi (Vol 19) 
1932 All 210 (2151 (DB)^{Voi 13) 1926 Mad 609 (614) 
CD B) ^ (Vol 13) 1926 Bom 599 (600) (DB). (Case of a 
mortgagor redeeming mortga^^ed property -“Option rest:- 
with the mortgagor.) 

[2] Evictor too poor to pay lor impro^ ements — 
Order of lower Court directing evictor to sell his 
interest to transferee approved on appeal to High 
Court. (Vol 15) 1928 All 41 (45) (DB). 

12. Value of imorovements, — How estimated. — 

[1] The value of an improvement is the amount by 
which the market value of the property is increased 
by reason of the improvement and not the amount 
actually expended over such improvement. (Vol 17) 
1930 P 0 297 (300) : 57 Ind App 306 : 53 Mad 692 
(PO) ^ (’13) 40 Cal 555 (564) : 1913 Pun Re No. 77 
(PC). 

[2] The burden of establishing the present value of 
the improvement is on the transferee. (Vol 24) 1937 
Lah 500 (504) (DB) ^ (Vol 1) 1914 Mad IB8 (138) 
(DB) (Vol 2) 1915 Mad 263 (265) (DB). 

[3] The value of improvements is a question ol fact 
and hence cannot be raised for the first time or consi- 
dered in second appeal. (Vo! 3) 1916 Lah 379 (379) 
(DB) ^ (’ll) 34 Mad 535 (542) (DB). 

13. Profit due to improvement. — [1] A, a trans- 
feree from a Hindu widow without legal necessity, 
efiected permanent improvements on the property and 
sold it to B. C, a reversioner sued B for possession 
and mesne profits. It was found that the rent of the 
property had increased by the improvements. It was 
held that B could claim the profits of improvements 
and such profits could be set o2 against G's claim for 
the mesne profits (Vol 9) 1922 P G 91 (93) (PC). 

14. Right to crops. — [1] Mortgage decree in fav- 
our of mortgagee in possession — In execution land 
sold and purchased by stranger — Crop standing on 
land at time of sal© — Mortgagee held was not entitled 
to recover value of crop from purchaser. (’90) 13 Mad 
15 (16). 

[2] H that usufructuary mortgagee; whose dura- 
tion under the mortgage was uncertain, or his tenant 
was entitled to all the crops sown or planted by him 
on the land which were growing thereon at the time 
of redemption provided that such crops were grown or 
planted before the person who grew them had notice 
of the intended redemption. (Vol 7) 1920 XJpp Bur 56 
(61) : 3 Dpp Bur Kul 141. 

[3] The person evicted is entitled to taka the grow- 
ing crops on the land at the time of the eviction only 
**under the oixeumstaneeB aforesaid”., i, e., only if be 
had honestly believed that he was absolutely entitled 
to the property. (Vol 7) 1920 Sind 31 (33) : 14 Sind 
L R 12 (DB), 

[4] The right to the crops and the ancillary right of 
ingress and egress for gathering and carrying the crops 
cannot he pleaded as a bar to the eviction itself. (*86) 
8 All 502 (508, 509) (DB). 

15. Acquiescence and this section. — [1] If a per- 
son having a right and seeing another person about to 
commit, or in the course of committing an act infring- 
ing upon that right, stands by in such a manner as 


really to induce the parson who commits the act, and 
who might otherwise have abstained from it, to believe 
that he asscnts to its being committed, he cannot 
afterwaidc be heard to complain of the act. This is 
called the doctrine of acqaieseence. (Vol 12) 1925 Oudk 
258 (260) : 28 Oudh Gas 114. 

[2] Doctrine of acquiescence is another phase of the 
doctrine ol estoppel. (Vol 23) 1936 Cal 711 (713) : 

(Vol 12) 1925 Oudh 258 (260) : 28 Oudh Gas 114. 

[3] This s 62 iion has no reference to the conduct of 
the owner of the property at all. (Vol 7) 1920 Sind 31 
(32j : 14 Sind L R 12 (DB). 

[43 There is no question under this section of any 
esteppei against the owner of the property by reason of 
any conduct of bis. (Vol 16) 1929 Ail 12 (14) : 51 All 
454 (DB). 

[5] If a person openly builds a shed and then a 
house on a site and the owner, with knowledge of his 
proceedings, offers no objection and takes no action for 
8 or 10 years, the owner must treat such person as a 
lieenseB and cannot eject him without paying him 
compensation. (Vol 18) 1931 Nag 158 (159) : 27 Nag L 
R 183 ^ (Vol 8) 1921 Nag 167 (168). 

[6] Where a tenant or other person holding an 
interest In land makes certain improvements on the* 
land believing himself to be entitled to a higher in- 
terest, or believing that he would be granted a certain 
interest in the land by the owner, and the owner acqui- 
esces in iu, if the owner wishes to eject the person from 
the land be should compensate him for the improve- 
ments. (Vol 20) 1933 Cal 612 (613, 6141 ^ (’97) 21 Bom 
749 (754) (DB) © (’89) 12 Mad 320 (323) (DB). 

[7] As a general rule the wrongdoer cannot claim 
any compensation for the improvements made by him. 
(’06) 2 Nag L R 4 (5, 7) ^ (Vol 22) 1935 Bom 2iS 
(221, 222) (DB) * (Vol 22) 1935 Cal 541 (544) : 62 Cal 
492 ^ (Vol 5) 1918 Mad 419 (419) (SB) (Vol 3) 1916 
Mad 220 (221, 222) : 38 Mad 710 (FB) © (Vol 2) 1915 
Lah 235 (236) (DB) ^ (Vol 3) 1916 Low Bur 81 (83, 
84) : 8 Low Bur Rul 433 (DB) © (Vol 10) 1923 All il 
(11) ^ (Vol 7) 1920 Pat 109 (ilO) ^ (Voi 26) 1939 
Mad 247 (250). 

[8] If wrongdoer has acted bona fuU believing that 
h© has a right to build or improve the land, there 
arises an equiiy in his favour which will entitle him 
to elaim compensation for the improvements though 
there has been no acquiescence on the part of the true 
owner. (’78) 3 Cal L R 194 (196) 8E» (Vol 1) 19X4 Mad 
84 (85) (DB) © (Vol 13) 1926 Mad 314 (316) ^ (Vol 7} 
1920 Bom 87 (37, 88) : 44 Bom 950 (DB) (Vol 3) 
1916 Lah 239 (244) (DB) (’02) 29 Cal 871 (884) {DB> 

(Vol 2) 1915 Lah 305 (306). 

SECTION 52 SYNOPSIS 

1. Scope. 

2. This section and section 51. 

3. This section and res judicata. 

4. This section and Crown grants. 

5. This section and Section 100. 

6. Rights existing before suit not aifected. 

7. “During the pendency.” 

8. Proceeding must be pending before a Court. 

9. Pendency of suit when commences, 

10. Pendency of suit, how long continues. 

11. Pendency of proceeding when commences and 

how long it continues. 

12. “Which is not collusive.” 
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be transferred or otherwise dealt wilh by any party to the suit or proceediBg so as to affect the 
rights of any other party thereto under any decree or order which may be made thereiiis escept 
nnder the authority of the Court and on such terms as it may impose. 

^[Explanation,---¥oT the purposes of this section, the pendency of a suit or proceeding shall 
be deemed to commence from the date of the presentation of the plaint or the institution of the 
.proceeding in a Court of competent jurisdiction, and to continue until the suit or proceeding has 
been disposed of by a dual decree or order and complete satisfaction or discharge of such decree 
or order has been obtained, or has become unobtainable by reason of the expiration of any period 
of limitation prescribed for the execution thereof by any law for the time being in force,] 

[a] SubstituUd bv the Transfer of Property (Amaadment) Aet, 1929 (20 fSX] of 1929) S 14 foe ‘actiw 
proseoutiOD^ [b] SuhstituUd foe ‘tha Govecnor-Ganeral m Oouncir by A. 0. [c] The words ‘or the Grown 

Bepresantative* were owAtCed by the Indian Indepeodenca (Adaptation of Central Acts and Ordinanoea) 
Order, 1948 [28*3-1948], [d] Substituted for ‘a contentious® by Act 20 [XX] of 1929. [e] 
ibid, 

Provmcia! Amendments, 

BOMBAY 

Section 62 of the Transfer of Property Aotg 1882, sbal! be renumbered as sub-s. (1) of S. 62 of the 
said Act, and 

(i) in Bub-8. (1) so renumbered after the word ‘‘question**, the words and figures “if a notice of the pendency 
of such suit or proceeding is registered under S. 18 of the Indian Registration Act, 1908,** and after the word 
“property’* where it ocoura for the second time the words “after the notice is so registered,*' shall be inserted; and 

(ii) after the said aub-s. (l) so renumbered the following shall be inserted, namely : — 

“(2) Every notice of pandeacy of a suit or a proceeding referred to in sub-s. (1) shall contain the follow- 
ing particulars, namely 

(a) the name and address of the owner of immoveable property or other person whose right to the 
immoveable property is in question; 

(b) the description of the immoveable property the right to which is in question; 

(c) the Court in which the suit or proceeding is pending; 

id) the nature and title of the suit or proceeding; and 

(e) the date on which the suit or proceeding was inaiitoted.*® 

— The Transfer of Property and the Indian Registration (Bombay Amendment) Act (Bombay Act 14 
[XIY] of 1939), S. S. [23 6- 1939.] 

SIND 

Same as that of Bombay. 

— The Transfer of Property and the Indian Registration (Sind Amendment) Act (Sind Act 14 [XIY] ol 
1939), S. 2. [14 6*1939] » 


SECTION 52 ~ SYNOPSIS (contd.) 

13. Right to immovable property must be directly 

and specifically in question. 

14. Applicability to moveable property. 

15. Only property in litigation cannot be trans- 

ferred. 

16. Administration suit. 

17. Mortgage suits. 

18. Partition suits. 

19. Suits for maintenance^ 

20. Pre-emption suit. 

21 Suit for establishing will. 

22. Suit for cancellation of trust deed. 

23 Suit for specific performance of contract, 

24. Winding up proceedings. 

25. Suits for declaration of title or charge. 

26. “Transferred or otherwise dealt with,” 

27. Transfer executed before suit, 

28. Transfer executed before but registered after 

suit. 

29. Transfers by operation of law. 

30. Transfer by or in execution of decree or order. 

31. Compulsory sales for recovery of Government 

dues. 

32. Sale under Section 88, Criminal P. C, 

33. Transfer by permission of Court. 

34. “So as to affect the rights of.** 

35. “Any party,’* 

36. “Any other party** — Co-defendants, 

37. “Any decree or order,** 

38. Lease pendente lite. 

39. Transferee pending suit is representative oi 

transferor — Party within Section 47, Civil P,C, 

40. Injunction on party not to transfer, 


41, Modification of decree — Effect on execution 
sale or assignment of decree. 


1. Scope. — [1] Section 62 does not render a ®a!© 
pendente lite void. It is valid but is subject to the nghta 
created by the decree passed in the pending litigatiOBo 
Thus, where mortgaged property is sold to a third party 
pending suit on a later mortgage and the purchaser 
covenants to pay ofi the earlier mortgage, the fact that 
the transfer becomes unavailable as against the plaintiS 
under this section, does not take away the right of 
sunrogation. (Yol 84) 1947 Mad 18 (30) (BB). 

[2] General priDOiplea underlying the section have 
been applied in the Punjab and the North-Western 
Frontier Province. (Vol 17) 1930 Lah 356 (357) : 11 
Lah 258 (F B) (’03) 1903 Pun Ee No. 80, p. 345 (349) 
(F 29) 1942 Peah 43 (45). 

[^>] This section is retrospective in its operation^ 
(Vol 32) 1945 Bom 409 (412) (BB). 

[4] Estoppel arising under S. 41 cannot override the 
imperative provisions of S. 62. (Vol 32] 1945 Nag 86 
(90) ; I L R (1944) Nag 852. 

2. This section and Section 51.— [1] Party to 
a pending litigation cannot claim any compensation for 
improvements made by him pendente ht& with full 
knowledye of the risk he runs in doing so. (*13) 25 
Mad L Jour 824 (3^8) (BB). 


iransieree penamte ate made improvements 
pending litigation — Such transferee held had no right 
to claim any compensation from decree-holder who 
ousted him under uecree. (Vol 19) 1932 All 210 (214) 
(BB)'i«(Vol 16) 1929 All 943 (945): 52 All 139 (DB) 

3. This section and res judicata. [1] This 

^tion cannot prevail against the rule ot res mdieata 
(Vol 21) 1934 Cal 552 (663) ; 61 Cal 494 (DB). 
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Section 52 (conid.) 

4. This section and Crown grants. — [1] Lease 
ranted by Government Ofncsr in charge of kliaa mabal 

— If such lease is made pendmg suit in respect of such 
rroperfcy, doctrine of hs peyidens would apply. (Yol 22) 
1935 Cai 746 (747) : 63 Cai 523 (DB). 

5. This section and section 100. — [1] Charge 
created by decree— Purchaser during pendency of suit — 
Case is covered by this section — Charge has preference 
over right of private or auction purchaser, (Vol 31) 1944 
Bom 191 (193) : I L B (1944) Bom 274 (DB)'5'(Yol 32) 
1945 Mad 350 (351) ^ (Yol 32) 1945 Mad 126 (127) ; 

I L E (1945) Mad 726 (DB). (Section 100 does not 
cverride.) ^ (Yol 33) 1946 Mad 51 (52). (Charge created 
by decree — Mortgage subsequent to decree — Mortgagee 
can pay of! decrec-bolder and get execution sale (not 
confirmed) set aside ) 

6. Rights existing before suit not affected. — [1] 
Doctrine of hs pendent does not operate so aa to defeat 
any right existing before the date of the suit. (Yol 30) 
1943 Gal 577 (584)«<(’80) 2 Ail 826 (827) (DB)^(Yoi 21) 
1934 Mad 585 (587)'J<(Vol 18) 1931 Lah 435 (436) {m)^ 
(’08) 1908 Pun Be No. 26, p. 144 (145) (DB) ^ (Vol 24) 
1937 Ail 108 (110) (DB)>J'(’78j 2 Bom 252 (255) (DB)^« 
(Voi 9) 1922 Mad 390 (391) : 45 Mad 774 (DB). 

[2] Attaching creditor who is entitled to redeem a 
raortgage does not lose this right by reason of the fact 
that he gets the property sold in execution of his decree 
after a suit is instituted on the mortgage. (Vol 15) 1928 
Nag 97 (98) : 23 Nag L K 164 (Vol 19) 1932 All 366 
(357) (DB). 

[3] Sale in pursuance of decree on mortgage executed 
before suit — Doetdae of lis pendens affects such sale. 
(Voi 30) 1943 Cai 577 (5S5) ^ (Vol 15) 1928 Lah 505 
(507) © (Vol 18) 1931 All 466 (480, 481) : 53 All 1023 
(FB). (Per majority of Full Bench -Mukerji J. contra.) 

[But see (Vol 26) 1939 Cal 655 (656) (DB)'i-(Vol 21) 
1934 Nag 36 (38) : 80 Nag L B 284 >5* (’05) 32 Cal 891 
(905) {DB)>a&(Vol 21) 1934 Mad 585 (587)^<(Voi 19) 1932 
Mad 666 (573) : 56 Mad 115 (DB).] 

7. “During the pendency.” — [1] Section as 
amended is not retrospective in operation. (Voi 18) 1931 
Nag 138 (140). 

8. Proceeding must be pending before a Court. 
— [1] Collector acting under S. 43, Madras Marumak- 
kftthayam Act (XXIl of 1933) is not a Court for the 
purposes of this section. (Vol 26) 1939 Mad 151 (152). 

[2] Begistrar of Co-operative Societies acting under 
the Co-operative Societies Act (II of 1912) is a Court 
and a proceeding before him will operate as a lis 
pendens, (Vol 21) 1934 Mad 40 (42) : 57 Mad 426. 

[3] Revenue Court dealing with partition proceedings 
is a Court and the proceedings will operate as lis 
pendens. (Voi 14) 1927 All 679 (680) ; 50 AU 22 (DB). 

[4] Courts in England and France are foreign Courts. 
(’84) 8 Bom 571 (574). 

[5] A suit in a foreign Court is not lis pendens. (’96) 
19 Mad 257 (262) (DB). 

[6] Where the Court has no jurisdiction to try the 
suit, a transfer pending such suit cannot operate as lis 
Dendens and cannot afiect any decree or orders in such 
suit, (Vol 25) 1938 Bom 121 (125) : I L E (1937) Bom 
S95 (DB). 

[7] Suit filed on the equity side of the Supreme 
Court, does not operam as Us pendens so as to affect a 
transfer of immovable property in the mofussiL (’69) 

II Suth W R 654 (555) (DB). 

[8] Mortgage suit for land part of which within 
jurisdiction of High Court-— Leave first obtained — High 
Court acquires jurisdiction over entire suit — Decree 
passed in such suit comes within this section, (Vol 18) 
1931 Cal 763 (767) : 58 Cal 598 (DB), 


[9] Higher Court cannot ba said to hava no jurisdicD 
tion merely because the suit should be filed In a Gcurfe 
of a lower grade. (’10) 14 Cai W N 322 (324) {DB}. 

9. Pendency of suit when commences. — [Ij 
Court not competent to try suit returning plaint for 
presentation to proper Coart — Plaint represented to 
competent Court — 'Soit will ba deemed to commence 
only from date of siicli subsequent representation, (Yol 
27) 1940 Nag 185 (136) : I L R (1941) Nag 6d2. 

[2] Plaint presented to a Court of a higher grade 
must be taken to be presented to a competent Cours) 
(TO) 14 Cal W N 322 (424) (DB). 

[3] Plaint rejected for insufficieEt stamr and agaifl 
presented after making good deficiency — Suit cannot 
be deemed to be pending from date of criminal presenti- 
tion. (Vol 7) 1920 Cal 675 (676) (DB;. 

[4] Coiiit instead of rajeotmg plaint fer InsuffiGidScy 
of stamp, receiving plaint and granting time to makB 
good deficiency — Suit must be deemed lo be pending 
from date when it is first received, (Tel 30) 1913 Bom 
27 (30). 

[5] Transfer made after application for restoratiou 
and before order passed on it restoring salt — Order held 
bad effect of restoring suit from date oi application for 
restoration. (Vol 6) 1919 Cal 40 (42) (DB). 

[6] A suit instituted in forma pauperis commencaS 
from the date when the application for leave to sue ap 
a pauper is made and not when the same is registered 
as a suit. (Vol 23) 1936 Mad 853 (854, 655} ^ (Vo! 26) 
1939 Mad 275 (275). 

[7] Suit by A against B to recover arrears of main- 
tenance and enforcement of charge in respect of same 
on some of properties in hands otB — Application by 
A to amend plaint by including some more properties— 
Before application was allowed, B dying and his son 
selling properties sought to be newly added to third 
party — Amendment subsequently allowed and B’s son 
added as his legal representative— S. 52 held applied tb. 
alienation by B’s son. (Y^oi 32) 1945 Mad 219 (220). 

10. Pendency of suit, how long continues. — 

[1] Transfer made during the pendency of execution 
proceedings or of an appeal from the decree would be 
affected by lis pendens. (Vol 24) 1937 Oudh 127 
(129) (DB)»I'(Vol 19) 1932 AH 210 (212) (DB). 

[2] Cross-objection under O 41, B. 22, Civil P. G., is 
not a continuation of the su.t for the nurpose of lis 
pendens, (Voi 4) 1917 Lah 13 (14) (DB). 

[3] Application for review or revision cannot be said 
to be a continuation of the suit so as to attract iha 
operation of the doctrine oi life pendeno. (Tl) 12 Xnd Caa 
849 (850) (Low Bur). 

[4] Execution not ume*baired but no exaciition 
application pending — S. 52 will stii! anply. (Yol 32) 
1945 Mad 350 (350). 

11. Pendency oi proceeding when commences 
and how long it continues. — [i] Application undei: 
0. 21, R. 100, Civil P, 0., is a proceeding which will 
operate as lis pendens on transfers made during feha 
pendency thereof. (Yol 22) 1935 Oudh 462 (464) : 11 
Luck 283 (DB). 

[2j Application to file an award in Court is a pro- 
ceeding which will operate as lis pendens oc transfers 
made during the pendency theraof. (’92) 1802 Bom F J 
5 (DB). 

[3] Transfer executed between the date of the claim 
order and the claim suit will he affected by lis pendens. 
(Vol 26) 1939 Oudh 178 (179) : 14 Luck 543®tVol 24) 
1937 Bang 473 (474) © (Vol 2) 1915 Mad 495 (493) ; 
38 Mad 536 (DB) •$< (Yol 12) 1925 Nag 82 (85) : 22 
Nag L B 67. 

[4] Claim order is not a “final” order until, either a 
suit to contest the order is finally decided or the period 
of limitation has expired. (Vol 27) 1940 Lak 497 (493),, 

1021 d: 1022 A, M. 
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Section 52 (eontd,) 

12. "‘Which is not collusive.®' »» [1] Fact of 
going, In itself initiates a eoniest and starts the lis. 
|Yol 27) 1940 Nag 8 (13) (DB). 

[2] fer® fact that the suit ended in a compromis© 
decree does not render tbe suit a non-contentions or 
colloslv© one. {¥ol 21 ) 1934 Pat 270 ( 271 ). 

[8] Mere fact that the defendant admits the plain* 
tiiS’s claim does not render Ibe suit a non-contentions 
or eollusiv© on©, (Vol 24) 1937 Nag 400 (402) : I Ij E 
(1937) Nag 452, 

[4] A collnslv© suit is not a real suit. (’07) SI Bom 
393 (398) (D B). {Fri&ndly suit brought to obtain 
declaration o! rights of parties cannot be said to be 
*‘ooUusive’M®«(’82) 6 Bom 70S ( 711 , 712). 

[5] Doctrine of lis 'pendem does not applT to collusive 
iraits. (’13) 16 Oudh Cas 225 (231) (D B)'l'iVoi 22) 1936 
Bat 2S0 (280) ^ (Vol 33) 1946 Oudh 99 (101): 21 Luck 
185 (DB). 

[6] Though a collusive suit does not operate as lis 
pendms a decree passed therein may be binding on the 
actual parties to the suit. (’87) 11 Bom 708 (713) (DB). 

13, Right to immovable property must be direct- 
ly and specifically in question. — [1] Suita or 
proceedings for personal reliefs against the defendants 
are outside this section. (Vol 17) 1930 Oudh 93 (96) : 6 
liuek 625 (DB)3-(Vol 13) 1926 Cal 191 (192) (DB)>f (Vol 
23) 1936 Cal 279 (281) : 63 Cal 1117 ^ (Vol 15) 1928 
Cal 441 (442, 443) : 55 Cal 701 (D B) * (Vol 18) 1931 
Oudh 68 (65) (D B)^(*80) 1880 Pun Re No, 113, p. 276 
(282) (DB) ^ (Vol 19) 1932 Bom 301 (302). 

[2] Mere fact that in a suit for personal relief an 
injunetion is granted against the defendant from alie* 
nating his property or an attachment is made oi his 
properties does not make the suit one, in v^hich a right 
to such property is directly and specifically in question, 
(Vol 17) 1930 All 387 (888, 389) «$• (Vol 2) 1915 Oudh 
157 {m)<^ (Vol 16) 1929 All 646 (846, 847) ^ (’10) 11 
Cal L Jour 528 (531) (D B)«$'(Vol 28) 1941 Mad 208 
(214) (DB), 

[3] Suit against X as legal representative of F, for 
recovery of money to be realised from the assets of F 
in the hands of X, is not one in which the right to the 
property eonstituting the assets is directly and specifi- 
cally in question. (’10) 8 Ind Cas 1208 (1209) (Low 
Bui)«'l’08) 1908 Pun L B No. 62. p. 129 (135) (D B) * 
(’03) 26 All 28 (31, 32) (DB). (19 All 504 Dmentedjrom) 

[4] X attached certain properties in mofussil before 
suit for foreclosure instituted and purchased same in 
execution pending foreclosure suit — Decree for sale 
made in foreclosure suit held could not afieet title of 
persons not parties to suit. (*71) 14 Moo Ind App 101 
(109) (P C) (Case before the Act.) 

[5] Whatever the nature of the decree it is binding 
on tbe person to whom the property is transferred 
during tbe litigation. (Vol 31) 1944 Bom 191 (193) : 
I L B (1944) Bom 274 (DB). 

[6] Though a charge is not an interest in immova- 
ble property, it amounts to a “right to immovable pro- 
perty,” (Vol 30) 1943 Cal 227 (231) (DB). 

{<5a3 Where the point in issue was only whether a 
deed of settlement was true or false, it cannot be said 
that there was any right to immovable property in 
question. (Vol 32] 1945 Mad 454 (456). 

[7] A suit or proceeding, in which, at its inception, 
no question as to right to any property is directly or 
specifically raised, may, at a subsequent stage thereof 
become a suit or proceeding in which such question is 
involved. In such eases the doctdne of h$ pendens will 
apply. (Vol 23) 1936 Mad 689 (592). (Suit for main- 

or mesne profits — Charge created subsequently*) 
•(’IS) 4 Cal m% (410) : 5 Ind App 211 (PC)* 


[But see (Vol 27) 1940 Nag 8 (18) (D B) ^ (Voi 
1936 Pat 671 (672).] 

[8] A suit which, at its Incseption, is one in which a. 
right to property is in question, may, at a subsequeat 
stage, cease to involve any such question, in which 
case, it will cease to operate as lis pendens, (’06) 32 Cal 
198 (212, 217) ; 32 Ind App 1 (P C)^{Vol 23) 1936 Pat 
671 (572). (Transfer does not afieet rights of parties 
under decree ) 

[9] A transfer made before tbe property Is brought, 
within the control and jurisdiction of the Court is not 
afieeted by Us pendms, (Vol 6) 1919 All 320 (321, 322): 
41 All 534 (DB).3^(Vol 7) 1920 Nag 92 (92, 93), 

[10] In order that the doctrine of Us pendens may 
apply, the property in litigation must be described with 
sufficient precision so that its identity can be ascertain- 
ed. (’09) 15 Cal L Jour 391 (393) * (Vol 22) 1936 Oudh 
49 (51) (DB). 

[11] Alienee who knew that the particular property 
was In litigation cannot rely upon the fact that the 
property was misdescribed in the plaint, (Vol 8) 1921 
Cal 730 (741) (DB). 

[12] Doctrine of Us pendens is not based on any theory 
of notice, and the knowledge of tbe alienee as to the 
identity of the property he is buying, with theRproperty 
described in the plaint, is immaterial. (Vol 24) 1937 Bom 
244 (252, 253) (D B). 

14. Applicability to moveable property. — [1] 
Principle underlying the section has no application to* 
moveable property. (1894) 63 L J Ch 639 (692, 693) i 
43 W B (Eng) 147, Wtgram v. Buchley<^(*l2) 36 Bora 
189 (198) (D B)«i.(’96) 9 C P L K 22 (24, 26)*i.(Vol 80) 
1943 Mad 94 (97) (D B). 

[But see (Vol 17) 1930 All 380 (381, 382) (DB). (Per 
Sulaiman J,MVol 2) 1915 Mad 502 (502) (DB).] 

15. Only property in litigation cannot be trans*^ 
ferred. — [1] Section cannot apply where tbe property 
transferred is other than the one m litigation. (Voi 12) 
1925 Nag 274 (277) : 21 Nag L K 133. 

16. Administration suit — [1] In a mere general 
claim for administration of a trust or of a deceased per- 
son’s estate the suit does not operate as lis pendem^ 
(Vol 10) 1923 Rang 69 (70) (DB) ^ (Vol 11) 1924 Rang 
221 (232) : 2 Rang 4 (DB). 

[2] Particular property sufficiently indicated in suit 
— Suit would operate as lis pendens, (1887)36ChD 297 
(305) ; 66 L J Ch 630, Price v. Price ^ (Vol 11) 1924 
Rang 221 (229) : 2 Rang 4 (DB) (Vol 17) 1930 Rang 
132 (136) ; 7 Bang 734 (D B) ^ (Vol 12) 1925 Cal 395 
(398) ; 61 Cal 1033 (D B). 

[3] Transfer after an order for sale by the Receiver 
in an administration suit, and before such sale, is sub- 
ject to the result of the suit by virtue of the doctrine of 
lis pendms. (’05) 32 Cal 198 (218): 32 Ind App 1 (PC). 

[4] Suit for administration of trust — ■ Alienation by 
beneficiary during its pendency is subject to further 
orders of Court. (Vol 15) 1928 P C 38 (39): 55 Cal 632s 
65 Ind App 81 (PC). 

[5] Administration suit in High Court — Preliminary 
decree passed — Administrator appointed by subordinate 
Court can be permitted by it to sell property. (Vol 12) 
1925 P C 261 (263) (FC). 

17. Mortgage suits.— [1] The doctrine of lis pen- 
dens applies to mortgage suits also. In such suits the 
equity of redemption of tbe mortgagor is directly and 
specifically in question. (Vol 30) 1943 Cal 577 (684) ^ 
(Voi 18) 1931 All 466 (480) : 63 All 1023 (F B) * (’10) 
13 Oudh Cas lO (52) (D B) (Vol 9) 1922 Nag 89 (91) 

[2j A transfer either privately by the mortgagor or 
by way of compulsory sale in execution of a decree or 
otherwise would be afiected by the’ doctrine of hs pen^ 
dem» (Vol 30) 1943 Uh 113 (118) (DB). (Private trans* 
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ter by mortgagor)*{Vol 24) 1937 PC 260 <261): 31 Slna 
li B 652 (PC). (Do.j'i-CSS) 15 Ga! 766 (761):15 Ind App 
97 (PC) .(Do )*(Vol 15) 1928 Lah 505 (507) (Sale la exe- 

©ntion of decree.)^(Vo! 4) 1917 Bom 151 (152) 42 Bom 
215 (D B). (Traosfee under another Court’s order.)*J‘(Yol 
18) 1931 All 466 (480) : 53 All 1023 (F B)*i<Cll) 9 Ind 
Cas 772 (773) (Rang). (Sale in execution of money decree.) 
®(Vol 12) 1925 Oodh 496 (498) : 29 Oudh Cas 37 (DB) 
{Do») ^ (Vol 16) 1929 All 601 (602). (Auction sale in 
execotion of Government dues.) 

[3] The transferee is bound by the decree in the 

mortgage suit and takes subject to the incidents of the 
suit (Vol 20) 1933 All 201 (202) : 55 All 235 (D B) 
f¥ol 27) 1940 Cal 150 (152, 153) 9 Bom 141 

(145) (D B)'£^(Vol 15) 1928 Mad 612 (613) (DB)'J.(Vol 9) 
1922 Cal 235 (236) (D B). 

[4] A purchaser* under the decree in the suit gets a 
good title against all pers'^ns whom the suit binds. (Vol 
5) 1918 Bom 105 (106) ; 43 Bom 240 (D B). 

[5] A purchaser under the decree cannot claim to 
redeem the mortgagee or purchaser in execution of the 
decree on the ground that he was not a party to the 
suit, though he could have redeemed the mortgagee 
before the eale (’90) 18 Cal 164 (178): 17 Ind App 201 
(P C)««(Vol 12) 1925 Oudh 496 (498) : 29 Oadh Cas 37 
(DB)<i«(Vol 20) 1933 All 201 (203) : 65 AU 235 (DB). 

[6] An application to file an award directing the sale 
of mortgaged property is an original proceeding 6^ which 
the doctrine of Us pendem will apply. (’80) 4 Bom 34 
(36, 37) (DB). 

[7] A suit for contribution under S. 82 operates as a 
p'lndens and a transfer pending such a suit would 

be subject to the result of such suit. (’91) 13 All 371 
(373) (DB). 

[8] WherQ pending a suit between the mortgagor and 
the mortgsgees, the mortgagor sold the equity of re* 
demption to a atrauger and the amount decreed as due 
In the first Court was increased in appeal, the purcha* 
ser was held bound by the result of ihe appeal, (Vol 
16) 1929 P G 243 (245) : 66 Ind App 339 : 51 All 686 
(PC). 

[9] The lie in a mortgage suit continues until the 
mortgage decree is fully executed. (’01) 23 All 331 (334) 
(DB)*i*iVol 18) 1931 Mad 120 (r22)»i<(Vol 21) 1934 Mad 
353 (354,355) (DB]^(’ 10) 6 Nag L R l40(142)*(Vol 12) 
1925 Mad 1039 (1039, 1040) (Vol 14) 1927 Ail 309 
(310)^^Vol 8) 1921 Cal 730 (741) (D B). 

[10] Where the suit is one for foreclosure, the lis 
continues until a final decree foreclosing the mortgagor’s 
right is passed. (*17) 29 All 76 (80, 81), 

[11] A transfer of the mortgaged property by the 
mortgagor between the date of the decree and the date 
of the sale in execution of the decree, will be afieeted 
by hs pendens. (Vol 18) 1931 All 466 (480):53 AU 1023 
(FB) * (*C4) 28 Bom 361 (363) (DB) ^ (Vol 2) 1915 
Sind 9 (9, 10) : 9 Sind L R 86 (DB) -F (Vol 12) 1925 
Mad 1039 (1040) ^ (Vol 5) 1918 Cal 624 r525) (DB) 
(Vol 18) 1931 Pat 64 (67) : 10 Pat 234 (DB). 

[12] A transfer by the mortgagor between the dates 
ol the preliminary and final decrees is affected by lis 
pendens (Vol 12) 1925 Nag 132 (134):22 Nag L R 110. 
(Decree for foreclosure.) 4* (Vol 19) 1932 All 210 (212) 
(DB; <5* (Vol 13) 1926 Nag 21 (22) : 23 Nag L R 86 
(Vo! 22) 1936 Oudh 49 (51) (DB) ^ (Vol 2) 1915 AU 27 
(28) (DB). 

[13] Mortgagees pursuing their remedies on mort- 
gages previously executed are not affected by any doc- 
trine of Us pendens arising from suits subsequently 
instituted, but instituted prior to the sale, and the sale 
In execution of a mortgage decree is to be regarded as a 
legal aetion by mortgage© in enforcement of his pre- 


existing rights (which are unaffected by res Judtmta) 
rather than as an involuntary sale by the mortgagor 
and that the mortgagee who purchases will only be 
affected by the doctrine if he himself is impleaded in 
the lis. (Vol 32) 1945 Nag 8S (93) ; I L E (1944) Nag 
862. 

18. Partition suits. — [1] Transferee o! property 
pending suit for partition of immovable property will 
be bound by the decree passed in the suit. (’13) 18 Ind 
Cas 492 (493) (DB) (All)«F(Vol 23) 1936 Ma(3 887 (888, 
889) : I L R (1937) Mad 66 (DB) * (Vol 26) 1939 Mad 
275 {275)'i'(Voi 14) 1927 Ail 679 (680) : 50 All 22 (DB) 
•F (’98) 26 Cal 127 (128, 129) ^ (’26) SOWN (Supp) 
232 (239) (DB) ^ (1900) 27 Cal 77 (83. 84) (DB) 
(Vol 15) 1928 Bom 65 (66) : 52 Bom 208 (DB) (Vol 
21) 1934 Lah 457 (458) (DEj-FlVoi 11) 1924 Nag 393 
(394) (DB) (Vol 23) 1936 Nag 125 (126): I h R 11936'^ 
Nag 22 (DB). 

[2] Partition suit— No contest as to fractional share 
of parties — Section 52 does not apply. (Vol 28) 1941 
Cal 436 (437, 438). 

[3] Joint family property mortgaged — Purchase ol 
property by mortgagee under final decree — Partition 
suit pending to which mortgagee is patty — Purchase 
is not affected by lis pendens. (Vol 16) 1929 Cal 697 
(699) : 67 Cal 697 (DB). 

[4] Appeal from decree in partition suit — Share of 
parties in immovable property not disputed —Section 52 
does not apply. (Vol 83) 1946 Oudh 99 (101) : 21 Luck 
186 (DB). 

[6] Partition suit— Sale of property pending suit in 
execution of decree for pre-partition debt binding on 
whole family — Property allotted to mother under parti- 
tion decree — No provision made in decree as to above 
debt — Execution sale not affected by hs pendens, (Vol 
33) 1946 Pat 305 (309) : 25 Pat 13 (DB). 

19. Suits for maintt nance. — [1] Maintenance 
suit— Charge asked for against properties described m 
plaint — Doctrine of Us pendens applies. (Voi 31) 1944 
Bom 191 (192) : I L R (1944) Bom 274 (DB)®(Voi 33) 
1946 Bom 207 (209) : I L R (1945) Bom 885 (DB) ® 
(Vol 30) 1943 Cal 227 (232) (DB) -i* (Vol 15) 1928 Mad 
713 (719) (FB)^'(’36) 169 Ind Cas 169 (171) (Nag)'$'(Voi 
26) 1939 Cal 655 (656) (DBl ^ (Vol 27) 1940 Bom 395 
(396) : I L R (1941) Bom 1 (DB) (Fact that transfer 
was effected to pay off plaintiff’s husbs nd’s debts does 
not affect rule.)-FlVol 16) 1929 Sind 102 {L05, 106 '3E‘(Vol 
23) 1936 Mad 84 (85) (DB). (Fact that whole family 
property is enumerated in schedule of plaint but charge 
is asked to be given on “a sufficient portion” thereof or 
decree gives charge only against some of properties 
though charge is asked for against all properties, does 
not prevent applicability of doctrine of hs pendens.) 

[But see (Vol 14) 1927 Mad 403 (404).] 

[2] No charge claimed in maintenance suit — Pro“ 
parties described in schedule of plaint for determining 
amount of maintenance — No question of lis pendent 
arises. (’96) 19 Mad 271 (272, 273) (DB). 

[3] Properties charged by decree awarding mainten- 
ance Transfer of such properties is affected by doc- 

trine of hs pendens even though transfer is after decree # 
BO long as properties remain charged under de ree. (Vol 
26) 1939 Bom 403 (dOSl'i'lVol 15) 1928 Mad 612 (612) 
(DB) * (Vol 22) 1935 Mad 867 (869]:59 Mad 101 (DB). 
(Lis in such case continues so long as maintenauca is 
due under deoree,)'i'(’36) 19 Nag L Jour 254(258). (Do.) 

• [4] Private award — Maintenance charged on pro- 
perty Lis begins with application lo file award and 

continues till satisfaction of maintenance decree or its 
satisfaction be<5omes unobtainable. (Voi 33) 1946 Bom 
207 (210, 211) ; I L R (1945) Bom 835 (DB). 

20. Pre-emption suit, — [1] Doctrine of Us 
pendens applies to suits for pre-emption, (Yol 29) lUt 
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P08li43 (45) ^ (Vol 17) 1930 Lah 356 (357) i 11 Lab 
MS (FB) (Vol 1) 1914 Oodh 352 (353);17 Oadh Cas 
150 ^ (Yol 21) 1934 Ouclb 303 (307) : 9 Luck 475 ^ 
<?oi 33) 1946 Nag 367 (371) : I L E (1946) Nag 758 ^ 
vVoi 28) 1941 Lah 433 (441) : I L E (1942) Lab 155 
;PB) (Vol 13) 1926 All 180 (181) : 48 All 221 (DB)»B 
A'cl 14] 1927 All 336 (337) : 49 Ail 516 (DB). 

[2] Eesale of the property by the vendee in favour of 

Cba vendor pending the suit for pre-emption will be 
aiieeted by Us poncUns and cannot affect the pre- 
amptoPs claim to a decree for pre-emption. (Yol 12) 
1325 Aii 487 (488) : 47 All 625 (DB) (Yol 13) 1926 
All 179 (ISO) ; 47 All 923 (DB)^{’09) 5 Nag L E 136 
1145) (^06) 2 Nag L E 150 (167). 

[ 3 ] Sale pending a pre-emption suit in favour of a 
•person having an equal or superior right of pre-emption 
to that of ihe plaintiff, does not conflict with the doc- 
»:.riae o£ Us pendens and is valid. (Yol 28) 1941 Lah 433 
5436) : I L E {m*2) Lah 165 (PB) ^ (Yol 10) 1923 All 
294 (294) (DB) >-3 (Yol 17) 1930 Lah 356 (357);11 Lah 
S58 (FB), 

[But see (Yol 13) 1926 All 180 (181) : 48 All 221 
{DB)*(Yol 14) 1927 All 336 (337, 338);49 All 516 (DB).] 

[4] Transfer by vendee after institution of suit — 
Transfer not being in recognition of right of pre- 
emption, transferee cannot set up superior right of pre- 
emption — Section applies. (Yol 8) 1921 Lah 363 (363) 
(D B), 

[5J Transferee bad, at time of transfer to him, lost 
his right of pre-emption, by lapse of time — Transfer 
will be affected by lis pendens. (Yol 1) 1914 All 356 
(357) : 36 All 60 (DB)»5<(Yol 8) 1921 Aii 105 (106) (DB). 
(Sale after institution of suit in favour of another pre- 
emptor in pursuance of agreement to sell made in bis 
Cavour prior to institution of pre-emption suit but after 
expiry of limitation to sue for pre-emption — Doctrine 
of hs pendens applies.)® (Vol 33) 1946 Lah 322 (325) 
CPB)'i<(Vol 1) 1914 Oudh 352 (352) : 17 Oudh Cas 150 
*© fll) 1911 Pan Be No. 30 (DB). 

[6] Pending suit for pre-emption, defendant vendee 
sold property again to third person — Plaintiff got 
plaint amended by impleading third person as party, 
who raised question of his own preferential right of 
pre-emption and same heard and decided against plain- 
Uff — Latter bald could not thereafter fall back upon 
S, 52 and claim that sale to third party was affected by 
iUs pendens. (*05) 27 All 544 (647) (FB)®(Yol 16) 1929 
Ail 440 (441) (DB). 

[7] Vendee* defendant in a pre-emption suit can 
Improve his status pending the suit by dealing with the 
land, so as to defeat the claim of the pre-emptor. (Yol 
28) 1941 Lah 433 (442) : I L E (1942) Lah 155 (FB) ® 
(Vol 28) 1941 Lah 444 (446):I L B (1942) Lah 190 (FB). 

[8] A sale by a vendee in favour of a superior pre- 
emptor during the pendency of a suit for pre-emption 
but alter the expiry of the period of limitation for a 
suit for pre-emption, does not entitle the subsequent 
transferee to be impleaded as a party to the suit so as 
10 be able to defeat the right of pre-emption claimed by 
!the plaintiff. The fact that the subsequent transferee 
has, as a result of the sale in his favour, obtained 
possession of the property in suit is immaterial. (Vol 33) 
im Lah 142 (144. 145) : I L B (1946) Lah 46T (FB). 
{Wmowed in (Yol 33) 1946 Lah 322 (FB).) 

[9] Suit lor pre-emption of land by W — During 
pendency of suit, 0 claiming to be reversioner suing for 
declaration that his reversionary right cannot be affect- 
ed hy sale of land — Compromise of suit by vendee by 
wMch possession of land given to 0 on payment of 
purchase price — • G held to be transferee of land from 

— Transfer being pendenU life 0 was bound by 
^fSm M pre-emption suit. (Yol 34) 1947 Lah 175 (176), 


21. Suit for establishing will. — [1] Suit by de- 
visees under will for establishing will — Alienation by 
devisees pending suit will be affected by lis peyidem 
(1742) 26 E R 509 (509) : 2 Atk 175, Garth v. Ward. 

22. Suit for cancellation of trust deed..-.[l] A 
suit for the cancellation of a trust deed and for recovery 
of the immovable property comprised in the trust, is a 
suit in which the right to immovable property is 
directly and specificaiiy in question. (Voi 12} 1925 Cal 
239 (244) (DB). 

23. Suit for specific performance of contract,—. 

[1] Suits for specific performance of contracts to trans- 
fer immovable property are suits in which the right to 
immovable property is directly and specifically in ques*- 
tion and constitute lis pendens. (Yol 30) 1943 Bom 27 
(30) ® (Vol 30) 1943 Cal 227 (230, 232) (DB) ® (Voi 9) 
1922 Cal 412 (414) : 49 Cal 495 (DB) ® (Yol 21) 1934 
All 713 (714) ® (Yol 11) 1924 Mad 307 (307). 

24. Winding up proceedings. — [1] A petition 
to wind up a company does not constitute a lis pendens 
against a contributory of the company. (1866) L R 2 
Ch 171 (177) : 15 W R (Eng) 292, In rc Baniad’s 
Banking Co. 

25. Suits for declaration of title or charge. — [1] 
Suits for declaration of title to immovable property — 
Doctrine of Us pendens applies. (Yol 25) 1938 Lab 
448 (451). 

[2] Suits for declaration of charge on property — 
Section 62 applies. (Yol 32) 1945 Cal 322 (325) (DB). 

26. “Transferred or otherwise de^lt with,’’ — 
[1] Words “otherwise dealt with” will include the 
following : 

(a) The entering into a contract for sale of the land 
in suit, which is capable of specific performance, 
(vol 4) 1917 Oudh 193 (194) : 20 Oudh Cas 13. 

(b) Partition of the property in suit. (’13) 87 Bom 
427 (429) (SB). 

(c) The obtaining of a collusive decree or order relat- 
ing to the property. (’34) 11 Oudh W N 390 (392, 
393) (DB) ® (’06) 1906 Pun Ee No. 7, p. 17 (19) ® 
(’26) 27 Pun L R 439 (441). 

(d) The entering into a compromise with a third 
party regarding the subject-matter of the suit. 
(Vol 9) 1922 Lah 403 (404) ; 3 Lah 264. 

(e) The erection of a fresh obstruction pending suit 
for removal of obstruction to property. (Yol 21) 
1934 Lah 978 (979). 

(f) Surrendering property to a third person pending 
suit for possession. (Voi 12) 1925 Nag 421 (421) : 
21 Nag L B 144©(Yol 12) 1925 Nag 132 (134) : 22 
Nag L E 110. 

[2] Mortgage with possession— Suit for pre-emption 
— Mortgagor executing simple money bond, pending 
suit, in substitution of mortgage bond — Pre-emption 
cannot be defeated by such act. (’88) 1888 Pun Ee 
No. 102, p. 270 (271) (DB). 

[3] Gift by A to B — Suit by A before registration of 
gift deed to revoke gift — B getting document registered 
pending suit— HeZd, per Macleod C. J„ that lis pendens 
applies. (Vol 11) 1924 Bom 434(4S6):48 Bom 435 (DB), 

[4] In the following cases, the acts of a party were 
held not to amount to any transfer or other dealing 
with the property in suit : 

(a) Where a party to a pending suit entered into a 
compromise with a third party merely recognising 
a transfer which had been made to him before suit, 
(Yol 16) 1929 Bom 337 (339) (DB). 

(b) A executed mortgage in favour of B of certain 
properties and afterwards executed trust deed vest- 
ing such property in trustees — Subsequently, 
trustees discharged and A took possession of pro^- 
perties — B brought suit on mortgage and pending 
suit, A appointed new truaiees— act held not 
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“transfer or other dealing’’ witli property, (Yoi 26) 
I9S9 Oudh 161 (172) : 14 Luck 548 (DB). 

(o) An adoption penchnie hie. (’80) 5 Bom 630 (634, 
^635) (DB). 

^d) An admission by a party to tbe suit of the execu- 
tion of a deed before ibe Eeglstering Officer, (’13) 
9 Nag L R 155 (157). 

(e) Pending mortgage suit, mortgagor esccuted mort- 
gage to X for paying oS other mortgages executed 
prior to suit in favour of Y and AT — Act of mort- 
gagor held not new transaction or dealing with 
property during pendency of suit. (’10) 7 Ind Gas 
473 (478) (DB) (Cal). 

If) A mere filing of a suit for partition. fVol 15) 1928 
Mad 735 (741, 745) : 51 Mad 417 (PB). 

[5] Order under 0. 21, R. 101, Civil P. C., passed 
during pendency of suit—Defendant put in possession 
of^ property and more than a year had elapsed before 
suit disposed of — Seld, hs pendens did not apply. 
(Vol 11) 1924 Mad 602 (602) (DB). 

[6] Where there is only a contract to sell, this sec- 
tion would not apply. (Yol 32) 1945 Nag 86 (93) ; 
1 L R (1944) Nag 852. 

27. Transfer executed before suit. — [1] Section 
has no application to transfers made before suit. 
(Yol 2) 1915 Mad 805 (806, 807) (DB), 

[2] Person subsequent to institution of suit, added as 
party to suit— Transfer by such person before he was so 
made party cannot be affected by doctrine of Us 
pendens. (Yol 19) 1932 Pat 270 (271):11 Pat 415 (DB) 
^-•(Yol 12) 1926 Mad 487 (488). 

[3] Person not party to suit, transferring property 
pending suit, and subsequently made legal representa- 
tive of party who dies ~ Transteree cannot be afiected 
by doctrine of Us pendens, (Yol 12) 1925 Bom 176 
(177) (DB). 

28. Transfer executed before but registered 
after suit, — [1] Section cannot apply so as to affect a 
transfer of property made before suit but registered 
thereafter. (Yol 12) 1925 Mad 710 (710) (DB)‘J*(Vol 9) 

1922 Mad 249 (249, 258) (DB)'5'(’77) 1877 Bom P J 
81 (DB), 

[But see (Yol 8) 1921 Pat 150 (152) : 5 Pat L Jour 
715 (DB),] 

[2] While registration is a necessary solemnity in 
order to enforce a transfer, it does not suspend the 
transfer until registration actually takes place. (Yol 14) 
1927 P C 42 (44) : 50 Mad 193 : 54 Ind App 89 
(Yoi 12) 1925 Bom 210 (219, 227) : 49 Bom 388 (FB). 

29. Transfers by operation of law. —[1] Pending 
suit, defendant becoming insolvent and his property 
vesting in Official Eeceiver — Principle of Us pendens 
does not apply. (’02) 25 Mad 406 (413, 423) (DB) ^ 
(Yol 9) 1922 Mad 335 (336) (DB) ^ (Yol 26) 1939 Nag 
128 (129). 

[2} A sale by the Official Receiver is a private sale 
and not a sale by operation of law. Section 52 applies 
to such a sale. (Yol 32) 1945 Mad 350 (351). 

30. Transfer by or in execution of decree or 
order. — [1] This section does not apply to transfers by 
way of a court sale in execution of a decree or order. 
(’Oi) 23 All 60 (62) (DB). (Sale in execution pending 
an appeal in a suit under 0. 21, R. 63.) 

[But see (’ll) 9 Ind Gas 840 (840) (Cal) (Yol 10) 

1923 Cal 252 (256) (DB) (Yol 9) 1922 Nag 81 (82) 
(Yol 18) 1931 All 466 (480) ; 53 All 1023 (FB),] 

[2] Partition suit— Sale of property pending suit in 
execution of decree for pre-partition debt binding on 
whole family— Property allotted to mother under parti- 
tion decree— No provision made in decree as to above 
debt — Execution sale not afieoted by lis pendens, 
(Yol 33) 1946 Pat 306 (309) : 25 Pat 13 (DB). 


[3] General principle of ilie doctrine of lis pcndBn ' 
\Yiii apply to transfers by way of a court sale in 

tion of a decree or order, (Yol 31) 1944 Bom 191(19^,} 
ILR (1944) Bom 274 (DB)-:-(Yol 33) 1946 Lab 322(327. 
328) (FB) (Yol 30) 1943 Bom 27 (£0) ^ (Yol 9) 1927 
Nag 89 (90, 92) (FB)*P(Yoi 5) J91S Mad 578 (579) ; 4] 
Mad 458 (SB)*F(Vol 24) 1937 Oudh 159 (163) : 

540 {DB)»P(Yoi 20) 1933 Lab 111 (172)‘2<1’96) 24 Cal 62 
(74, 75) (FB)*J^(Voi 16) 1929 All 601 (602)^-*(’09} 32 Ca 
891 (906) (SB) ^ (Yol 17) 1830 Rang 132 (133, 185) : 7 
Hang 734 (DB) ^ (Yol 12) 1925 Pat 462 (464) ; 4 Pal* 
619 (DB). 

[4] Tbe doctrine of hs p ^ndens bas been applied to r 
transfer of property in execution of a decree pending r 
suit for declaration ot title to that property, notwith- 
standing that ibe attachment of the -“ty had been 
eSected before the institution ot tbe suit. (’9S'‘ 25 Ca’ 
179 (185) : 24 Ind App 170 (PCj. 

[5] A sale in execution ot a mortgage dec-e®, the 
mortgage having been executed before the institution 
the suit is affected by the doctrine ol lis '^cndens, 
iVol 9) 1922 Nag 89 i9l) (FB) (Yol 1) 1914 Bind 131 
(132) : 8 Sind L R 264 (DB) (Yol 18) 1931 All 466 
(480, 489) : 53 All 1023 (FB). (Per Mukerjee J., conirc^ 
—(’98) 25 Cal 179 : 24 Ind App 170 (PC), Followed,) 

[But see (Yol 19) 1932 Mad 566 (573) : 56 BM 115 
(DB). (Dissenting from (Yol 4) 1917 Mad 751 ; 40 Mad 
77.) ^ (Yol 32) 1945 Mad 91 (92^ : I L R (1945) Mad 
578 (DB)'5«(’05) 32 Cal 891 (903) (DB). (Per Mitra J.— 
Bret J., contra.) ^ (Yol 13) 1926 All 4S0 (486) (DB) ^ 
(Yol 29) 1942 Cal 394 (401) (DB).] 

31. Compulsory sales for recovery of Govern- 
ment dues. — [1] A compulsory sale for the recovery 
of Government dues, when free of all ineumbranoes, is 
not afiected by the doctrine of lis pendens even thoijgh. 
it takes place, pending a suit on an incumbrance. 
(Vol 26) 1939 Mad 256 (256)>5<(Yoi 16) 1929 Bang 175- 
(176) : 7 Rang 113 (DB). 

[2J Where such sale is not free from all incumbranoeej 
the doctrine of lis pendens would apply thereto. 
(Yol 13) 1926 Mad 1161 (1163}»J<(’99? 26 Cat 966 (970) 
(DB) ^ (Yol 9) 1922 Pat 542 (544) : 1 Pat 287 (BB)^ 
(’03) 26 Mad 230 (236) (DB). 

32. Sale under S. 88, Criminal P. C. — [1] The 
doctrine of hs pendens has been applied to the case of a- 
sale under Ss. 83 and S9, Criminal P. C. vYol 16) 1929 
Bom 200 (201). 

33. Transfer by permission of Court. — [1] The 
doctrine of Us pend ms will not apply to a translei 
sanctioned by the Court in wh^ch the suit is pending. 
(Yol 13) 1926 Pat 94 (93) (DBh 

[2] The sanction by another Court for a transfer 
cannot except the transfer from the operation oS hs 
pendcfis. (Yol 4) 1917 Bom 151 (152) : 42 Bom 215 
(DB). 

[3] A sale by the Official Receiver on a Hindu, 
father’s insolvency pending a suit for partition by the 
son is not afiected by lis pendens where the sale Is hel<i 
after an application by the son for an injunction 
against the Receiver to stay the sale has been refused* 
(Yol 30) 1943 Nag 101 (109): IDE (1943) Nag 390 {DB>^ 

34. “So as to affect the rights of.” — [1] A 
transfer or dealing pendente Ute U not tpso facto void 
but is only voidable. (Vol 7) 1920 Mad 326 (128) ; 43* 
Mad 696 (DB). (Per Old field J.) ^ (Yol 15) 1928 Mad 
635 (637) (DB) ^ (Yol 18) 1931 Oudh 157 (158) (DB) ^ 
(Yol 24) 1937 Bom 244 (251) (DB). (Misdescription ol 
land in pleadings prevents operation of doctrine.) 

(Yol 28) 1941 Lah 433 (442) : I L R (1942) Lah 155 
(FB) ^ (Yol 23) 1936 Nag 125 (126) : I L R 1936 Nag 
22 (DB) ^ (Yol 15) 1928 All 3 (5) : 50 All 290 (SB}. 
(Per Sulaiman 27) 1940 All 141 (142, 143). 
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Section 52 — Note 34 (conid.) 

[2] The doctrine of Us pendms will apply only to 
transfers inconsistent with the rights declared by the 
decree in the suit. (Vol 30) 1943 Cal 577 (584)<3&{Vol 6) 
1918 Mad 1095 (1097): 40 Mad 955 (DB). 

[3] The rights not embodied in the decree or order 
are not protected by this section. (Vol 6) 1919 Low 
Bur 103 (103, 104) i 10 Low Bur Kul 43 (DB). 

[4] PlamtiS’s suit dismissed — Transfer by the de- 
fendant pendente hte is not vitiated by Us pendens, 
<Vol 25) 1938 Kag 30 (34, 35) : I L B (1940) Nag 
94 (DB). 

£5] Daring the pendency of a mortgage suit, the 
defendant executed a lease of the mortgaged property 
to a third party. But after the mortgagee obtained a 
a decree in bis suit, he purchased by private sale from 
the mortgagor, the mortgaged property in full discharge 
of his decree — Held that the lease was not invalid. 
iYoi 26) 1939 All 611 (612) ; ILR (1939) All 809 (DB). 

£6] Defendant in mortgage suit, mortgaged the pro- 
perty pendente Ute and with that money paid ofi the 
mortgage in suit — Held that the subsequent mortgage 
was not vitiated. (Vol 12) 1925 Nag 21 (24). 

[7] Where a party assents to a transfer by the 
other party pend3nte lite, he cannot object to the 
transfer on the ground ot l%s pendens. (Vol 13) 1926 
Cal 204 (207) (DB) * (Vol 5) 1918 Pat 299 (300) (DB)®! 
(Vol 20) 1933 All 579 (581) : 55 All 735 (DB). 

[8J Where in a suit on behalf of a minor plaintiff, 
the next friend on behali of the plainti^ and the de- 
fendant compromise the suit, under which certain 
property is transferred by the defendant to the minor 
plamtifi, the compromise is not vitiated by Us pendens, 
(Vol 22) 1935 Bom 54 (64) (DB). 

[9) Where pending a suit for partition, both the 
plaintiff and the defendant transfer their respective 
shares to the same person, the doctrine of Us pendens 
cannot come into play. (Vol 16) 1929 Cal 697 (699) : 57 
Cal 597 (DB). 

35. “Any party.”— [1] The doctrine of Its pendens 
cannot apply to an alienation by a person who is not a 
patty to the suit, (Voll2) 1925 Bom 176 (177) (DB). 
(Sale by person subsequently brought on rerord as 
legal representative ot original defendant ) (Vol 19) 
1932 Pat 270 (271) ; 11 Pat 415 (DB). (Transfer by 
puisne mortgagee of his rights ) (Vol 32) 1945 Mad 
454 (456). 

[2j Where one of several legal representatives of a 
mortgagor was made a defendant to a suit on the 
mortgage it was held that a transfer, pending the suit, 
by another heir, who, though not an actual party, was 
represented by the defendant, was affected by Us 
pendens. (’03) 26 Mad 2S0 (234) (DB). 

[3] Suit by A against JB to recover arrears of main- 
tenance and enforcement of charge in respect of same 
on some of properties in hands of B— Application by A 
to amend plaint by including some more properties — 
Before application was allowed B dying and his son 
selling properties sought to be newly added to third 
party — Amendment subsequently allows and JB's son 
added as his legal representative— S. 62 held applied to 
alienation by B's son. (Vol 32) 1945 Mad 219 (221). 

(4] After the passing of a mortgage decree, A, one 
of the CO- mortgagors sold his share to B — *• A died 
daring the execution proceedings, but his legal repre- 
sentatives were not brought on record — Subsequent 
sale of mortgaged property in execution of decree held 
void so far as it affected A*s share — Sale in favour of 
B held not affected by doctrine of Us pmdms* (Vol 32) 
1945 Bom 409 (412) (DB). 

36. “Any other party.” — Co-defendants — [1] T 

D for possession of certain property, and pending 
it Ite executed a mortgage of the property in favour of W, 


The suit was subsequently compromised to the eieot 
that T and D should each take hall the property — D 
was to pay off TV’s mortgage and T was not to be liable 
lor it — W then sued T on his mortgage — It was held 
that T could not invoke the doctrine of Us pendens as 
against his transferee W and claini that W should not 
enforce the mortgage against the property in his hands. 
(Vol 15) 1928 All 3 (5, 9): 50 All 290 (SB). 

[2] X obtained a money decree against Y and got 
his property attached in execution. Subsequently, F 
mortgaged the property to Zf and still later, sold the 
property to M with the leave of the Court and paid off 
the decree — E then sued M on the mortgage. It was 
held that M could not invoke the doctrine of Us 
pendens as against Z, (Vol 28) 1941 Mad 203 (214) (DB). 

[3] The Court auction -purchaser in executioo of a 
mortgage decree was held not entitled to impeach a 
transfer made by the mortgagor pending suit on the 
ground of Us pendens. (’98) 20 All 349 (351) ^ (1857) 
44 E B> 842 (850): 26 L J Ch 797, Bellamy v. Sahim^ 
(1858) 63 E E 553 (556) : 119 B B 325, Tayler v. 
Thomas, 

[4] In order to enable a defendant to question an 
alienation pendente Ute by a co-defendant, there must 
be an issue to be decided between the co-defendants 
even though the decision on such issue may not bs 
necessary to give relief to the plaintiff in the suit. 
(Vol 5) 1918 Mad 578 (579, 580) : 41 Mad 458 (SB) m 
£Vol 25) 1938 Pat 487 (493) (DB). (Obiter.) 

37, “Any decree or order”. — [1] “Any decree or 
order” includes a decree or order made on a compro- 
mise between the parties to the suit, provided that 
such compromise is not tainted by fraud ot collusion. 
(Vol 30) 1943 Cal 227 (230) (DB) ^ (Vol 33) 1946 Bom 
462 (464) ^ (’06) 29 Mad 426 (430, 433) (FB)*J'(Vol 15) 
1928 All 3 (7) ; 50 All 290 (SB) (Vol 7) 1920 Mad 
391 (394) : 43 Mad 37 (SB) * (Vol 6) 1919 Low Bor 
103 (103): 10 Low Bur Rul 43 (DB). 

[2] The transferee cannot question the compro- 
mise decree on the ground that it was wrongly passed, 
(’10) 13 Oudh Cas 60 (52) (DB). 

[3] The transferee can question a compromise decree 
on the ground of fraud (Vol 6) 1919 Oudh 317 (319) 
22 Oudh Cas 171 (DB) ^ (Vol 33) 1946 Bom 462 (464). 

[4] Suit for maintenance — Compromise decree 
creating charge over property — Transferee of property 
during pendency of suit held bound by the decree. 
(Vol 31) 1944 Bom 191 (193): ILK (1944) Bom 
274 (DB). 

[5] The words ‘"any decree or order” are wide 
enough to include any order whatsoever. (Vol 30) 1943 
Cal 227 (230, 232) (DB) ® (Vol 9) 1922 Cal 358 (363) : 
49 Cal 220 (DB). 

[But see (’71) 8 Beng L B 474 (489) (DB) ® (’01) 
28 Cal 23 (26) (DB) * (Vol 26) 1938 Cal 1 (5).] 

[6] An award under Co-operative Societies Act for 
all practical purposes has the force and effect of a 
decree. (Vol 32) 1945 Nag 281 (282) ; I L R (1945) 
Nag (651), 

38. Lease pendente lite, — [1] This section 
applies to leases (whether in the ordinary course of 
management or otherwise) pendente lite by a party to 
the suit. (Vol 30) 1943 Cal 577 (585, 586) ® (Vol 18) 
1931 Bom 539 (542) © (Vol 12) 1925 Cal 251 (252, 
253) ^ (Vol 14) 1927 All 657 (658) : 60 All 202 (DB) ® 
(Vol 23) 1916 All 661 (662) (DB) (Vol 23) 1936 Mad 
887 (891) : I L R (1937) Mad 66 (DB) ^ (Vol 4) 1917 
Mad 128 (130, 131) (SB). (Pet Seshagifi Aiyer JJ) © 
(Vol 11) 1924 Nag 211 (213) ^ (Vol 6) 1918 Nag 218 
(219) ; 14 Nag L R 133 ^ (Vol 22) 1985 Oudh 462 
(464) : 11 Luck 283 (DB) © (Vol 14) 1927 Oudh 603 
(604) : 2 Luck 659 * (Vol 28) 1941 Pat 577 (580) j 20 
Pat 346 (SB). 
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^lSS- (Ij Every tmnsfer of immoveable property made with lateES to defeat or delay fee 
Fraudalent transfer. creditors of the transferor shall be voidable at the option o* any creditor 
m defeated or delayed. 

^Nothing in this sub- section shall impair the rights of a transferee in good faito and for 

consideration. 

Nothing in this sub- section shall affect any law the Dime being in force rektang to 

insolvency. 

A suit instituted by a creditor (which term includes a decree-holder whether he has or has nol 
applied for execution of his decree) to avoid a transfer on the ground that it has been made with 
intent to defeat or delay the creditors of fee transferor, shall be instituted on behalf of, or for fee 
benefft of, all the creditors. 

(2) Every transfer of immoveable property made without consideration with intent to defraud 
a subsequent transferee shall be voidable at the option of such transferee. 

For the purposes of this sub-section, no transfer made without consideration shall be deemed 
to have been made with intent to defraud by reason only that a subsequent transfer for eoasidera* 
tion wag made.] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XS] of 1929), S, 15- 


Section 52 — Note 38 (contd.) 

[But see (Vol 3) 1916 Mad 323 (324) : 89 Mad 283 
03) * (Vol 22) 1935 Mad 875 (878) ^ (Vol 17) 1930 
All 289 (290) ^ (Vol 4) 1917 Cal 222 (225) (Vol 14) 
1927 Nag 295 (296) (Vol 14) 1927 Nag 299 (300) 
f42) 1942 Oudh W N (BE) 16(17) (DB) •$> (»38) 1938 
Ail L Jiur (Sup) 20 (21).] 

[2] Lis pendens aSects a lease pendente Ute by a 
party only to the extent to which it prejudices the 
other party under the decree or order. (Vol 24) 1937 
€al 763 (764) : ILB (1937) 2 Cal 181 (DB). 

39. Transferee pending suit is representative 
of transferor — Party within S. 47, Civil P, C. — 

[1] A transferee, pendente lite from a party to a suit 
will be bound by the decree passed in the suit even if 
he is not made a party to the suit. (Vol 24) 1937 P 0 
260 (261) : 31 Sind L E 652 (PC). 

[2] Even an auction- purchaser of the property pend- 
ing a suit in respect of the property is a representative 
of the judgment-debtor. (’04) 26 All 447 (460) (FB) 
(Vol 23) 1936 Ail 479 (481) (DB) ('96) 24 Cal 62 (76) 
(FB). (Overruling (’89) 16 Oal 355 ) 

[3] Where the property has been decreed to be given 
possession to the plaintiff or is sold in execution, tbe 
transferee pendente hte cannot redst delivery of posses- 
sion to the decree-holder or the auction- purchaser, (’ll) 
89 Cal 220 (225, 226) (DB) ^ (Vol 12) 1925 Cal 
1243 (1244). 

[4] Pending the suit the transferee is not entitled to 
he made a party to the suit, though the Court has a 
discretion to maka him a party. (Vol 11) 1924 Cal 188 
(189) (DB) -$• (’98) 21 All 149 (151) (DB)*J‘{’84) 8 Bom 
322 (337)«i*(Vol 24) 1937 Bom 244 (253) (DB)'l'(Vol 26) 
1939 Nag 128 (129). 

40. Injunction on party not to transfer. — [1] 
The Court can grant an injunction on a party not to 
effect a transfer pendente hte, (’09) 2 Ind Gas 265 (267) 
(DB) (Cal) * (’12) 17 Oal L dour 427 (430) (DB). 

[2] A party is not bound to apply for an injunotion 
.festraining alienation pendente hie nor is the Court 
hound to grant it. (1900) 23 All 60 (65) (DB). 

41. Modification of decree — Effect on execution 
sale or assignment of decree. — [1] Doctrine of Us 
pendens has no application where a property has been 
sold in execution of a money decree which is subse- 
quently varied or reversed. (’05) 29 Bom 435 {448)(FB). 

[2] A bona fide purchaser at an execution sale will 
get a good title notwithstanding the subsequent vatia- 
^on of the decree. The parson in whose favour the 
^warktion is made can claim restitution from the other 


party to the suit. (’87) 10 A)! 168 (172) : 15 Ind App 
12 (PC) (’13) 16 Oudh Cas 225 (231) (DB) ^ (’86) 9 
Mad 130 (133) (DB) ^ (Vol 3) 1916 All 159 (160) ; 38 
All 240 (DB). 

[3] Where a decree is assigned to a third party and 
appeal is thereafter hied against it, the assignment !a 
affected by the doctrine of hs pendens. (Vol 3) 1916 
Mad 745 (746) : 38 Mad 38 (DB). 

SECTION 53 — SYNOPSIS 

1. Scope. 

2. Suit by creditor for declaring a transfer as 
fraudulent. 

3. This section and S. 23, Contract Act. 

4. Section applies only to transfers of immovable 
property. 

5. Muhammadan law. 

6. “Transfer of property.” 

7. Intent to defeat or delay creditors. 

8. Benami transactions not necessarily fraudulent, 

9. Transfer is valid until avoided, 

10. Who can avoid a fraudulent transfer. 

11. “Creditor,” meaning of, 

12. ‘*Oi the transferor.” 

13. Subsequent creditors. 

14. Creditor need not obtain Judgment on his debt 
before being entitled lo impeach fraudulent 
transfer. 

15. “At his option.” 

16. Plea in defence, 

17. Avoidance of transfer in part. 

18. Transfer taken in good faith and for considera- 
tion. 

19. Consideration. 

20. Transfer for dower. 

21. Good faith. 

22. Preference of one creditor over others. 

23. Transferee from a transferee, 

24. Questions of intent and good faith are questions 
of fact. w 

25. Frame of suit under the section. 

26. Suit must be a representative one. 

27. Leave of Court. 

28. Defence need not be in representative capacity. 

29. Transferor insolvent — Suit by creditor under 
this section. 

20. Avoidance of transfer by receiver in insolvency, 

31. Auction-purchaser, whether is a subsequent 
transferee. 

32. Plea of fraudulent transfer. 

33. Onus of prooh 
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jStetxon 53 (contd.) 

1. Scope. — [i] The principles of ihe section will 

apply even in places to wh.ch this Act is not directly 
applicable. (VoilO) 1923 Lali 478 (479). (The Punjab)^ 
(VdI 25) 1938 Lah 156 (157) (DB). (Do.) (’ll) 10 Ind 

Caa 922 (923). {Low Burl* (Burma before 1924.)'3c< (’13) 6 
Low Bar Rol 170 (17 i). (Do.) 

2. Suit by creditor for declaring a transfer as 
iraiidulent. — [1] Suit by a creditor for a declaration 
that a certain transfer made by the debtor was fictitious 
and was intended to defraud creditors is not maintain- 
able. (Vol 32) 1945 Mad 53 (54, 55) : I L R (1945) Mad 
m (DB). 

3. This section and S. 23, Contract Act, — [1] 
.Where A transfers property to B for the purpose of 
Wving it from the creditors and the transfer ia based 
cn an agreement the object of which is fraudulent, 

S. 23, Contract Act, would apply and the transfer 
would be void even as between the parties. Section 53, 

T. P. Act, would not apply. (Vol 30) 1943 Nag 129 
(134) : I L R (1943) Nag 42 (DB). 

[2] The mere fact that one of the parties to the 
agreement is actuated by an unlawful intention and 
^bat tbe other party is aware of this will not make the 
■object of tha agreement an unlawful one. The transfer 
bi property consequent upon such agreement will be 
under this section, not void. It will be binding as 
between the parties to it but voidable at the option of 
the creditors o! the transferor, (Vol 30) 1943 Nag 129 
(134); I L E 1943 Nag 42 (DB) ^(Vol 23) 1936 Nag 207 
(209) : I L B (1386) Nag 183. 

4. Section applies only to transfers of immov- 
able property. — [1] This section is limited to transfers 
of immovable property. (Vol 1) 1914 P C 137 (139) : 37 
Mad 227 (PC) (Assignment of rights under decree— 

S. 53 does not apply.) 

- [2] The principles underlying the seotioa may be 
applied to transfers of moveable property. (’01) 1901 
Pun Re No 6. p. 18 (23) (Vol 19) 1932 Rang 13 (13) : 

9 Rang 6U (DB) (Vol 25) 1938 Nag 249 (250, 251) : 

I L R (1940) Nag 316. 

[3] According to tbe principles underlying this sec- 
tion, a deed is void against creditors when tbe debtor 
lain a state of insolvency and when the effect of the 
deed is to leave the debtor without the means of paying 
his present debts unless the transfer has been made 
upon valuable consideration and in good faith, (Vol 1) 
1914 P 0 137 (139) : 37 Mad 227 (PC). 

5. Muhammadan law. — [1] There is no rule of 
Muhammadan law inconsistent with the provisions of 
iMs section. (Vol 17) 1930 All 462 (485) : 52 All 710 
(DB) ^ (Vol 4) 19X7 Mad 841 (844) (DB). 

6. “Transfer of property/’ — [1] “Transfer” in- 
cludes transfers whether with or without consideration. 
(Voi 28) 1941 Oudh 205 (208) (DB). 

[2] The section does not apply to sham or simulated 
traneaetions in which there is no intention to transfer 
and no conveyance of any rights in property. (Vol 31) 
1944 All 214 (215): I L B (1944) All 325 *j.(Vol 33) 
1946 Sind 78 (79) : I L R (1946) Ear 98 (D B) ^ (Vo) 
31) 1944 Oudh 314 (316); 20 Luck (DB) •$»(Vol 31) 
1944 Nag 44 (62) t I L R (1944) Nag 342 (P B) ^(Tol 
30) 1943 Nag 129 (132) : I L E (1943) Nag 42 (D B) 
®(Vol 29) 1942 All 344 (345) : I L R (1942) AH 848 
(D B) *(Vol 10) 1923 Pat 564 (567) (D B) ^ (Vol 28) 
4941 Oudh 95 (97) 6f^{Vol 28} 1941 Oudh 457 (464): 
m Luck 8S2 (DB), 

[But see (Vol 12) 1925 Bom 287 (287, 288) (D B). ] 

[3] The defrauded creditors are not affected by sham 
tmmlerB a! property. (Vol 31) 1944 Mad 381 (383): 
1 L R (1945) Mad 138 (DB) ^{Yol 30) 1943 Nag 129 
(136) : I L R (1943) Nag 42 (D B) *(Vol 17) 1930 P C 


255 (256, 258) (P C) '^(’84) 10 Cal 616 (621): 11 Ind 
App 10 (P C). 

[4] A sham transfer need not to ba set aside by a 
suit. (Vol 31) 1944 Nag 44 (52); 1 L R (1944) Nag 312 
(FB) >5«(Vol 30) 1943 Nag 129 (132, 13G): 1 h R ^1943) 
Nag 42 (D B) ^<(’08) 35 Cal 551 (530): 35 Ind App 9S 
(P G) »3&(Vol 27) 1940 All 407 1409); I L R (1940) Ail 
542 (DB). 

[5] A sham transfer can be challenged otherwise 
than under the provisions of this section. (Vol 7) 1920 
Nag SO (83); 16 Nag L K 3. 

[6] Lack or gross inadequacy of consideration for a 

transaction is not a proof of its unreality. (Vol 31) 1944 
Nag 133 (134): I L R (1944) Nag 125 23) 1936 

Nag 207 (208): 1 L R (1936) Nag 183. 

[7] A benami transaction is not necessarily a sham 

transaction not intended to be given effect to. (Vol 31) 
1944 Nag 44 (54): I L R (1944) Nag 342 (F B) ^«(Vol 
7) 1920 Mad 26 (39) (D B) 21) 1934 Mad 537 

(590). 

[8] A partition of joint property is a transfer of pro- 
perty and can be avoided under this section. (Vol 10) 
1923 Mad 577 (577) (DB). ( (Vol 7) 1920 Mad 20, Not 
followed.) •P{Vol 23) 1936 Bom 10 (12): 60 Bom 34 
(DB) >5<(Vol 31) 1944 Mad 381 (382, 383): I LR (1945) 
Mad 138 (D B). 

[See also (Vol 31) 1944 Nag 44 (52): I L R (1944) 
Nag 342 (F B). (Apart from whether partition is a 
transfer ”, the principle of this section is applicable 
to cases of partition)]. 

[9] A deed of appointment made in accordance with 
a power reeerved in deed of trust is a “ transfer of pro- 
perty ”. (’94) 21 Cal 185 (202). 

[10] This section does not in terms apply to cases 
of relinquishment. (Vol 25) 1938 Oudh 65 (67) (DB). 

[U] Where the transaction is not a mere efface- 
roenfc of tbe interest of tbe alleged transferor, but is 
intended to convey rights to the next reversioner it 
would amount to a “ transfer of property. ” (Vol 26) 
1939 Bom 499 (500, 501) ^(Vol 23) 1936 Nag 166 (167): 

I L R (1936) Nag 69. 

[12] Judgment'oreditor gave up his claim against 
his judgment-debtor and certified satisfaction of his 
decree — Held that the transaction was not a “transfer 
of property.” (’09) 5 Mad L Tim 72 (72) (DB). 

[13] Mortgagee giving up bis claim against the 
mortgagor makes a gift and hence the principle of 
this section is applicable. (Vol 3) 1916 Mad 481 (482)* 
(DB). 

[14] A deed of waqf is a ’* transfer of property. ’ 
(Vol 30) 1943 All 2 (5) (DB) ^•(Vol 16) 1929 All 277 
(278) (DB). 

[15] A transfer in execution of a decree is not a 
“ transfer of property. ” (Vol 29) 1942 Mad 632 (633) : 

I L R (1943) Mad 47 (D B). (But principle of section 
may be applied.) 16) 1929 All 238 (239): 51 All 

595 (DB). (Do.) ^(*28) 110 Ind Gas 386 (386) (Lab). 

[16] Where the owner allowed a third person to 
apply for mutation on the false allegation of an oral 
gift and acquiesced in the passing of an order for 
mutation, it was held that it was a transfer of pro- 
perty. (Vol 25) 1938 Oudh 16-5 (167) (DB). 

7. Intent to defeat or delay creditors [1] The 

intention must be to defeat or delay the creditors 
generally j^nd not merely one creditor. (’01) 25 Bom 
202 (224) (DB) •i‘(Vol 4) 1917 Low Bur 124 (124) (DB) 
^iVol 17) 1930 Mad 665 (668y. 

[But see (Vol 4) 1917 Pat 448 (449, 450) (DB). 
(Section 53 applies even though only one creditor may 
have been defrauded.) ©(Vol 26) 1939 Sind 97 (99) : 
I L R (1939) Km 269 (DB). (Do,)] 

[2] The test to determine whether certain transac- 
tion is fraudulent or not is to see whether the transfeie- 
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•^as executed as a mere cloak, the real intention of the 
parties being that the ostensible owner should retain 
the benefit for himself, (’97) 20 Llad 465 (466) (D B) 
1901 Pan Re No 6. p, 18 (27) ^^(1900) 13 G P 
L R 180 (182, 183) »2^{’05) 29 Bom 428 (434) (D B) 
S^CYoi 14) 1927 Gal 836 (839, 840): 54 Cal 6S7 (DB). 

[See however (Vol 5) 1918 Cai 82 (85) (D B). (Text 
not exhaustive.) (’07) 34 Cal 999 (1012) (DB.) (Do.) ] 

[2a] A» person may endeavour to defeat or delay 
his creditors by making a fictitious transfer which is 
not intended to take efiect or by making a real transfer 
involving exchange of property which they may find it 
easily available to creditors for money or property diffi- 
cult or impossible to seize. (Voi 32) 1945 All 42 (46) : 
IIiR (1944) All 737 (D B). 

[3] The mere fact that a transfer has the effect of 
defeating or delaying the creditors does not render it 
fraudulent. (1882) 51 L J.Ch 154 (156) : 20 Ch D 389 
Golden v. Gillam. 

[4] If defeating or delaying the creditors is intended 
the motive is immaterial. (’38) 42 Cal W N 34 (37). 

[5] Mere knowledge that the transfer is likely to 
prejudice the creditors, does not make it fraudulent. 
(’01) 25 Bom 202 (226) (D B). 

[6] Intention is to be determined from the facts 
considered in relation to each other and weighed as a 
whole. (Vol 30) 1943 All 2 (5) (D B) (Vol 30) 1943 
Mad 531 (534) (D B) ^ (Vol 6) 1919 P C 6 (S) : 15 Nag 
L R 68 (P C) <!& (Vol 28) 1941 Oudh 205 (208) (D B). 

[7] The conduct of the parties, prior, contemporaneous 
and subsequent, will be relevant for this purpose. 
(Vol 25) 1938 Lah 136(137). 

[See however (Vol 28) 1941 Mad 188 (191) (D B). 
(Intention cannot be judged by subsequent events.)] 

[8] Nature of fraudulent transfer is not altered by 
the fact that subsequently some of the creditors have 
been fully satisfied. (Vol 9) 1922 All 449 (454) : 44 All 
748 (D B) •$< (Vol 28) 1941 Rang 76 (77) : 1940 Bang 
h R 777 iD B). 

[9] The Court may presume a fraudulent intent 
where the transfer is made gratuitously or for a grossly 
inadequate consideration. (1870) 39 L J Ch 689 (690, 
691): 18 W R (Eng) 906, Freeman v. Tope. (On appeal 
from (1870) 39 L J Ch 148) ^ (1896) 66 L J Q B 111 
(114) : 75 L T 166, Tetley, In re; Jeffrey Ex parte. 

[9a] Joint Hindu family — Father A and son B 
partitioning joint family property — . Subsequently B 
selling his as well as his son C’s share in part of pro- 
perty to A without legal necessity — A then devising 
property absolutely to C— Transfer by Bheld fraudulent. 
(Vol 33) 1946 Sind 137 (140) : I L R (1946) Ear 14. 

[10] A transfer in consideration of natural love and 
sfiection. is a voluntary or gratuitous transfer. (Vol 6) 
1919 Oudh 95 (97) (D B) ^ (’12) 1912 Pun Re No. 74 
(D B), 

[11] A voluntary transfer cannot be said ipso facto 
to be a fraudulent transfer and, if made bona fide it 
will be valid against the creditors, (Vol 28) 1941 Oudh 
205 (208) (D B), (Deed of gift.) ^ (’68-69) 4 Mad H C R 
84 (88) (D B). 

[12] The fact that a gratuitous transfer has resulted 
in defeating or delaying the creditors is not sufficient 
to raise the presumption that it is fraudulent. (1900) 
69 D J Q B 722 (724) : 83 L T 176, Lane-Fox, In re; 
GimhUtt, Ex parte. 

[13] It is necessary to show that the gratuitous 
transferor, at the time of the transfer, was indebted to 
others and was unable to meet his liabilities, or that he 
embarked soon after the transfer, on some hazardous 
business. (Vol 14) 1927 Lah 420 (421) : 8 Lah 544 
(D (Vol 20) 1933 Rang 252 (253) © (Vol 1) 1914 
All 424 (426) © (’92) 16 Bom 1 (14). 


[See also (Vol 28) 1941 Oudh 178 (179) (D B).] 

[But see (’10) 33 Mad 205 (207) (D B). (Seeoad 
paragraph applies to subsequent creditors also.)] 

[14] When the debtor has no debts and is not 
any embarrassed circumstances, a voluntary transfer In 
consideration of natural love and afieotion cannot be 
held to be fraudulent. (Vol 23) 1936 Lffi 222 (224; 
(D B>. 

[15] Inadequacy of consideration may, under circum- 
stances, be considered as evidence of fraud. (Tol 28), 
1941 Oudh 457 (463) : 16 Luck 83*2 (D B). 

[16] A transfer intended to reserve a benefit to the 
debtor to the prejudice of the cxeditors, implies fraudn** 
lent intent. (Vol 31) 1944 Nag 44 (52) : I L R (1944) 
Nag 342 (F B) ^ (1903) 72 L J KB 237 (240) :(1903^ 

1 K B 671, Maskelijne v. Smith (Vol 14) 1927 Cal 
836 (839) : 54 Cal 687 (D B). 

ISee also (Vol 30) 1943 Nag 129 (131) : I L R (1943) 
Nag 42 (D B).] 

[See however (Vol 5) 1918 Mad 377 (378) (D B). 
(Transfer not bona fide and eSeeted to defraud credi" 
tors is void though the transferor secures no benefit.)] 

[17] Trust was made for the benefit of all such cre- 
ditors as were willing to accept the terms of the debtor 
and the debtor retained a benefit for himself : Held 
that the trust was fraudulent. (1878) 48 L J Q B 204 
(206) : 39 L T 424, Spencer v. Slahr. 

[See also (Vol 28} 1941 Cal 233 (236) (D B). (Trust 
deed intended to be a cloak for shielding property from 
creditors and benefiting the debtors.)] 

[18] Transfer not intended as a cloak or device for 
protection of the transferor against the creditors, can- 
not be impeached as fraudulent. (Vol 3) 1916 Cal 404 
(405) {DB)'5*{Vol 25) 1938 Cal 818 (821) (D B). 

[See also (Vol 28) 1941 Mad 188 (191). (Members of 
Christian family making arrangement for payment of 
creditors and incidentally making small provision for 
religious purposes.)] 

[19] A person executed a trust deed of his properties 
with the chief object of paying o2 all his creditors. 
Held that the deed cannot be said to be fraudulent 
even though one of the objects is to avoid the Court of 
Wards taking over the estate. (Vol 10) 1923 Oudh 80 
(87): 25 Oudh Cas 291 (D B), 

[20] Son profligate — Transfer to grandson to save 
property held not fraudulent. (Vol 25} 1938 Oudh 65 
(68) (D B). 

[21] Family arrangement was come to by which 
some property was given to A and some cash to B in 
order to protect the property from the proftigate habits 
of B : Held that the transaction was not fraudulent^ 
(’84) 6 All 560 (572): 11 Ind App 164 (P C). 

[22] That the debtor retains some interest in the 
property transferred is but a piece of evidence showing 
a fraudulent intent, (’ll) 21 Cal L Jour 302 (303). (Per 
Cox J.) 

[23] Indebtedness of the transferor on the date of 
the transfer is relevant to show a fraudulent intention 
(Vol 31) 1944 All 214 (216) : I L B (1944) Ail 325 ^ 
(1867) 7 Suth W B 513 (513) (D B)*38(1860) i4 Moo P 0 
121 (136): 15 E R 251, CorUtt v. Hadcliffe. 

[24] Indebtedness at the time of transfer would not 
per se establish a fraudulent intent. (Vol 25) 1938 Lah 
136 (l37)l<(’92-96)‘2 Upp Bur Bui 315 (317). 

[25] Where at the time of the transfer the transferor 
has other property sufficient to satisfy his creditors, the 
transaction cannot be fraudulent. (’80) 2 All 891 (895) 
(D B)*Jf(Vol 21) 1934 Rang 308 (309)® (Vol 1) 1914 Lah 
108 (110) ® (Vol 10) 1923 Nag 334 (335, 336) ® (Vol 6) 
1919 Pat 236 (237) (D B)® (*89) 13 Bom 297 (300, 301) 
(D B)®(Voi 5) 1918 Cal 82 (87) (D B) ® (Vol 15) 1928 
All 476 (479) (D B). 
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[26] A transfec by a person indebted* at the time, oi 
all his properties indicates fraudulent intention. (1864) 
1 Suth W K 41 (41) (DB)'i‘(’79) 1879 Pun Be No 86, p. 
232 1233)‘$«(VoU6) 1929 A11872 (873) (D B)»i?tVol4)1917 
Mad 484 (484) (D B) •$« (Vol 24) 1937 Lah 847 (848) ^ 
CVol 15) 1928 Bang 1 (3) : 5 Kang 588 (D B). 

[See also (Voi 30) 1943 All 2 (5) (D B).] 

[26a] Partition between father and sons — Ho pro* 
perty allotted to father — All property given to sons— 
Sons undertaking to pay debts incurred by father — 
Partition held fraudulent. (Vol 84) 1947 Mad 203 (204), 

[27] Bela tion ship between the transferor and the 
transferee is not proof of fraudulent intention. 
(Vol 26) 1939 Lah 438 (439) (D B) ^ (Vol 1) 1914 Low 
Bur 180 (182). (Suspicious circumstance.)»J'(Vol 17) 1930 
-Bang 27 (29) : 7 Kang 477 (D B) * (Vol 25) 1938 Sind 
'215 (217) ; I L R (1939) Kar 136 (D B)'J‘(ll) 1911 Pun 
L R No. 114, page 434 (435) ® (Vol 12) 1925 Rang 227 
1228): 3 Rang 71. 

[28] The fact that the transferee is a relative of the 
transferor may be material as evidence of bad faith. 
(1868) 10 Suth W R 445 (445) (D B) ^ (Vol 11) 1924 
Mad 779 (780) (D B). 

[29] That the consideration for the tranefer is a 
barred debt is not a strong evidence of bad faith. (’07) 
17 Mad L Jour 11 (14) (D B) ^ (Vol 24) 1937 Rang 471 
1471) (Obiter)'$«(Vol 17) 1930 Sind 284 (286) (D B). 

[30] A transfer for consideration with no intent to 
ireserve any benefit to the debtor is good against the 
creditors even though the transferor intended thereby 
to defeat an impending execution. (Vol 21) 1934 Mad 
587 (692)'J'(Vol 17) 1930 Mad 665 (667, 668). 

[See (Vol 31) 1944 Mad 381 (383): I L R (1945) Mad 
138 (D B) J 

8. Benami transactions not necessarily fraudu- 
lent. — [1] A plea that a transfer is benami is not equi- 
valent to a plea that the transfer is fraudulent. (Vol 3) 
1916 P C 238 (240): 44 Oal 662: 44 Ind App 72 (PC). 

9. Transfer is valid until avoided. — [1] A 

fraudulent transfer is valid until it is avoided by the 
creditors or the subEequsnt transferee. (Vol 31) 1944 Nag 
133 (134); ILK (1944) Nag 125^<(Vol 30) 1943 Nag 129 
tl31, 135, 136): ILK (1943) Nag 42 (D B) ^ (Vol 13) 
1926 All 470 (471): 48 All 414 (D BltJ-lVol 17) 1930 All 
438 (439)*$« (Vol 20) 1933 Oal 812 (813) (’12) 23 Mad 

L Jour 726 (726). 

[2] As between the parties to the transfer the trans- 
fer cannot be avoided by either of them. (Vol 30) 1943 
Nag 129 (131, 132, 135) : I L R (1943) Nag 42 (D B) 
(Vol 23) 1936 Nag 207 (209) : I L R (1936) Nag 183. 

[3] The transfer is valid as between the parties thereto 
even if it has been avoided as against creditors or a 
subsequent transferee, (Vol 8) 1921 Lah 333 (-335) (DB) 
^ (Voi 23) 1986 Nag 207 (209) : I L R (1936) Nag 183. 

[4] As between the transferees, the transfer stands 
subject only to the right of the creditors to enforce their 
claim just as if the transfer had not been made. (Vol 
26) 1939 Mad 894 (896) : I L R (1940) Mad 73. 

[5] Where a transfer is set aside at the instance of 
a creditor, the case is governed by S. 65 of the Con- 
tract Act. (Vol 23) 1936 Nag 268 (269) ; I L R (1937) 
Hag 94. 

[6] Where a creditor or the subsequent transferee 
once affirms the transfer, he cannot afterwards avoid 
It. (Vol 15) 1928 Ail 234 (235) (DB) ^ (Vol 21) 1934 
All 948 (949, 950). 

10. Who can avoid a fraudulent transfer [i] A 

fraudulent transfer cannot be avoided by any person 
except the person at whose instance the transfer is 
voidable. (Vol SO) 1943 Nag 129 (132, 134) : ILR (1943) 
Nag 42 (BB) * (Vol 29) 1942 Mad 714 (715) (Vol 15) 
1.928 Lah 9 (16) (DB). (Creditor.)*$*(Vol 2) 1915 Bom 89 


(90) : 39 Bom 507 (DB). (Person acquiring title at 
court sale is not subsequent transferee or a person 
having interest.) (Vol 10) 1923 Nag 195 (196). 

[2] The patties to a fraudulent transfer cannot set 
up the plea that the transfer was fraudulent. (Vol 30) 
1943 Nag 129 (135) : I L R (1943) Nag 42 (DB) (Vol 
23) 1936 Nag 207 (209) ; I L R (1936) Nag 183 <$« (’71) 
15 Suth W R 273 (274) (DB) ^ (’08) 31 Mad 206 (211) 
(D B). 

[3] Where the fraud intended to be effected has 
been carried out substantially the Court will not allow 
any party to allege his own fraud in order to avoid his 
own deed. (’97) 20 Mad 326 (331) (DB) ^ (Vol 22) 1935 
All 529 (534) : 58 All 1 (FB) ^ (Vol 4) 1917 Mad 291 
(299) (D B) ^ (Vol 11) 1924 Oudh 321 (323) (D B) ^ 
(’08)35 Cal 551 (558, 559); 35 Ind App 98 (PO)^(Vol 2) 
1915 Lah 264 (265). 

[See however (Vol 14) 1927 Rang 86 (87) ; 4 Rang 
429 (DB). (Transfer with intention to defraud—Fraud 
effected — Transferor continuing in possession even after 
transfer — His possession will not be disturbed.)] 

[4] Where a party to a fraudulent transaction seeks, 
as plaintiff, to enforce the transaction against the other 
party, the defendant can show his own turpitude in 
order to defeat the plaintiff. (Vol 30) 1943 Nag 129 
(136) ; I L R (1943) Nag 42 (D B) ^ (Vol 30) 1943 Nag 
113 (114) ^ {Vol 19) 1932 Lah 503 (512) : 13 Lah 713 
(FB). (Case law reviewed.) iF (Vol 10) 1923 Cal 90 (94) 
(D B) ^ (Vol 10) 1923 All 504 (505, 507) : 45 All 396 
(D B) (Vol 8) 1921 Low Bur 63 (66) : 11 Low 
Bar Eul 83 (DB) ^ (’94) 18 Bom 372 (374) (DB) •i‘(’09) 
32 Mad 323 (325) (DB) * (Vol 28) 1941 Oal 233 (236) 
(D B). 

[But see (Vol 20) 1933 Mad 457 (459) : 56 Mad 646 
(DB). ((Vol 5) 1918 Mad 365, Foil) •$« (Vol 21) 1934 
Mad 252 (254) (Voi 24/ 1937 Pat 453 (453, 454) ^ 
(’07) 31 Bom 405 (411, 412) (DB) ] 

[5] Where the intended fraud is not carried out a 
party to the transaction may allege his own fraud whe- 
ther as a plaint’ff or as a defendant. (Vol 30) 1943 Nag 
129 (136) : I L R (1943) Nag 42 (D B) •$! (’08) 35 Oal 
551 (558, 559) ; 35 Ind App 98 (P C) •£< (Vol 23) 1938 
Mad 717 (718) : 59 Mad 998 (FB). ((Vol 5) 1918 Mad 
365 ; (Vol 13) 1926 Mad 1196 ; (Vol 11) 1924 Mad 
604 and (Vol 4) 1917 Mad 297, Overruled.) (Vol 1) 
1914 Bom 283 (283, 284) : 38 Bom 10 (DB) ^ (Vol 10) 
1923 All 164 (165). 

11. “Creditor, meaning of.” — [1] A who was an 
agent of B for purchasing supplies and who was remu- 
nerated by acommissioa on the price of supplies, was 
given advances from time to time. It was held that in 
respect of the balance of the advance in the hands of A, 
B could not be said to be a creditor, (Vol 14) 1927 Oudh 
168 (169) (D B). 

[2] A mortgagee from a person of his property is a 
“creditor” of that person. (’97) 1897 Bom P J 461 (DB) 
© (Vol 3) 1916 Mad 494 (494) (DB). 

[3] A person entitled to pre-emption is not a credi- 
tor of the transferor of the property. (Vol 12) 1925 Ail 
358 (359) 1 47 All 424 (DB). 

[4] An auction-purchaser of the property transferred 
is not a creditor of the judgment- debtor. (Vol 2) 1915 
Bom 89 (90) : 39 Bom 507 (DB). 

[5] A creditor who has in execution of his decree, 
purchased the property transferred will be a ‘oEeditor*. 
(Vol 26) 1939 Bom 508 (512). 

[6] The liability, under Hindu law, of a husband 
to pay for the maintenance of his wife, during the 
years he bad deserted her is a “debt” and the wife is, 
in that resppot, a “creditor” of the husband, (Vol 14) 
1927 Mad 657 (658). 

[7] In the absence of desertion or separation a wife 
cannot be considered to be a “creditor” of the husband 
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merely by reason of the fact that sbe is entitled to be 
maintained by the hasband. (Yol 19) 1932 Oadb 40 
442) ; 7 Lack 411 (DB). 

12. ‘*Oi the transferor.’* — [1] A made a fcaudn- 
lent transfer in favour of B for the purpose of defeating 
or delaying creditors. A left a will subsequently nnder 
which he appointed G as his executor. X obtained a 
decree personally against f?, got his right, title and 
Interest sold and then filed a suit against G and B for 
possession of the properties in the possession of B. It 
was held that he could not dispute a transfer by A to 
B as fraudulent. (1857) 6 Moo Ind App 510 (524) (PC). 

[2] X made a gift of joint family property to his 
daughters at a time when his son Y was heavily indeb- 
ted: Held that the creditors of Y could not avoid the 
transfer. (Vol 23) 1936 Mad 825 (826). 

[3] Where A porehases property in the name of B 
with a view to keep the property out of reach of his 
creditors, this section will not apply. (Vol 23) 1936 
Bom 160 (161) : 60 Bom 226. 

[4] A gifted certain property to B’s wife upon a 
request by B that A should transfer the proper tv to 
his wife so as to protect it from his creditors. Held 
that G & creditor of B could not avoid the transaction. 
(Vol 31) 1944 Nag 133 (134) : I L R (1944) Nag 125. 

13. Subsequent creditors. — [1] Subsequent credi- 
tors can impeach a fraudulent alienation by the debtor, 
f 10) 33 Mad 205 (206) (DB) ^ (Vol 33) 1946 Sind 137 
(140) : ILK (1946) Ear 14 ^ {Yol 21) 1934 Rang 
S02 (303) : 12 Bang 666 •i* (Vol 18) 1931 Oudb 134 
(135) :6 Luck 397 (DBl (Vol 11) 1924 Mad 779 
(780) (DB) (Vol 14) 1927 Mad 657 (658) ^ (m) 5 
Bom L R 255 (256, 2571 (Vol 18) 1931 Oudh 333 
(338) ; 7 Luck 131 (DB) ^ (Vol 8) 1921 All 298 (300) 
(DB). (Per Stuart J.) ^ (Yo) 17) 1930 All 610 (611) 
(DB) * (Vol 14) 1927 Lab 420 (421) ; 8 Lah 544 (DB). 
(Pec Tek Chand J ; Campbell J"., contra.) 

[But see (Vol 17) 1930 Nag 51 (53) ^ (Vol 27) 1940 
Oudh 200 (201) ; 15 Luck 503 ^ (Vol 1) 1914 Mad 641 
(643) : 38 Mad 1071 (DB).] 

14. Creditor need not obtain judgment on his 
debt before being entitled to impeach fraudulent 
transfer, — [1] It is not necessary to enable a credi- 
tor to impeach a fraudulent transfer that he should 
have obtained a decree on bis debt. (Vol 14) 1927 M'^d 
657 (658) ^ (’02) 27 Bom 146 (149) (DB) ^ (Vol 13) 
1926 Nag 494 (494) ^ (Vol 10) 1923 Lah 47C (479, 
480) (DB). 

|But see (’82) 1882 Pun Ee No. 10, page 36 (39) >5> 
(’67)2 Agra 411(411)] 

15. “At bis option.” — [1] The avoidance o£ a 
transfer under this section need not necessarily be by 
•way of a suit instituted for the purpose. {Vol 31) 1944 
Nag 44 (51) : ILR (1944) Nag 342 (FB). (Avoidar.ee by 
an application undsriS, 4, Provincial Insolvency Act)'^< 
tVol 7) 1920 Mad-748 (751) : 43 Mad 760 (FB). (Vol 6)*© 
1918 Mad 421 1 41 Mad 612, OVERRULED.) ^ (Vol 8) 
1921 Mad 657 (659) (DB) ^ (Vol 23) 1936 Mad 408 
<410). 

[But see (Vol 31) 1944 Nag 133 (134) : I L R (1944) 
Nag 125 (The transaction can be set aside only by a 
suit.)] 

16. Plea in defence. — [1] Avoidance of a trans- 
fer may be effected by way of defence in a suit brought 
to enforce the transfer, (Vol 29) 1942 Mad 714 (715) 
(Vol 26) 1939 Sind 97(98. 99) : I L R (1939) Ear 269 
(DB) (Vol 21) 1934 All 155 (159) : 56 All 624 (FB)* 
(Vol 14) 1927 Cal 836 (838) : 54 Cal 687 (DB) * 
(Vol 7) 1920 Mad 748 (754) ; 43 Mad 760 (FB). (Vol 5) 
1918 Mad 421 : 41 Mad 612 and (Vol 4) 1917 Mad 519 
Overruled; Suit under 0. 21, R. 63, Civil P. 0.) 
* (’12) 15 Cal L Jour 649 (652) (DB) (Do.) * (Vol 7) 
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1920 Nag 80 (81, 83) : 16 Nag L R 3. (Do.) * (Vol S| 

1921 All 298 (301) (DB) (Do.) * (Vol 7) 1920 Nag 83 
(85). (Do.) * (Yol 7) 1920 Bom 10 (10) (DB).(Do.) 

[2] Claim to attached property made by a party to 
suit under S. 47, Civil P. C., on the basis of a. 
transfer fcom the judgment-debtor: Held that the 
attaching creditor was entitled by way of defence to 
plead that the transfer was fraudulent. (Vol 25) 19SS 
Lah 136 (133) * (Vol 23) 1936 Nig 166 (168) %lh M 
(1936) Nag 69. 

[3] A plea that the transfer sought to be enforced !s 
fraudulent must be raised in the written statement 
It cannot be raised at the time of arguments if it 
would take the plaintiff unawares. (Vol 23) 1941 Oadb 
457 (464) : 16 Luck 832 (DB). 

[4] The plea that cer'‘ai!i Iransfer was fraudulent 
can be taken by an attaching craditis as decree-holder 
in execution proceedings in answer to the claim of the 
judgment-debtor. It is not necessary to file a separate 
suit for that purpose. (Vol 33) 1946 Sind 137 (140* 
141) : I L R (1946) Ear 14. 

17. Avoidance of transfer in part. — [I] If a 
transfer offends this section as being in fraud of credi- 
tors, it cannot be upheld even to the extent to which 
it may be found to be supported by consideration. 
(Vol 26) 1939 Mad 745 (749) (DB). (Consideration paid 
at the time of traasfer,)*(Vol 22) 1935 Lah 404 (405) : 
16 Lah 680 (DB), (Do.) * (Vol 14) 1927 Mad 278 (279) 
(DB). (Do.) * (Vol 25) 1938 Nag 249 (250). (Do.) * (Vol 
10) 1923 Lah 423 (424) ; 4 Lah 211 (DB). (Do.) m 
(Vol 17) 1930 Lah 1027 (1029): 12 Lah 194 (DB). 
(CoDsideratJon paid in discharge of prior debts.) * 
(Vol 26) 1939 Bom 508 (5HL (Do.)* (Vol 6) 1919 Bom 
99 (100) : 43 Bom 707 (DB). (Do ) * (Vol 28) 1941 Cal 
378 (383) : I L R (1941) 1 Cal 536. (Do.) * (Vol 28) 
1941 Mad 690 (693). (Do ) * (Vol 18) 1931 Mad 513 
(519). (Consideration paid to third parties.) * (Vol 7) 
1920 Nag 83 (86). (Do.) * (Vol 19) 1932 Lah 174 (176); 
12 Lah 763. (Do.) 

[But see (’08)35 Cal 1051 (1057) (DB) * (Vol 23) 
1936 Pesh 216 (216).] 

[2] If part of the consideration consists in the dis- 
charge by the transferee, of a prior incumbrance on 
the property transferred, the transferee can be given a 
charge thereon for sujh amount. (Vol 20) 1933 Rang 
191 (193) * (Vol 14) 1927 Mad 278 (279) (DB) * (Voi 
28) 1941 Mad 690 (691). 

[See (Vol 29) 1942 Mad 751 (753) (D B).] 

18. Transfer taken in good faith and lor consi- 
deration, -- [1] To save a fraudulent transfer from 
being avoided both good faith and payment o! consi- 
deration are essential. (Vol 1) 1914 P G 137 (139) ; 37 
Mad 227 (PC). 

[2] The mere fact of payment does not necessatilf 
establish good faith (’03) 5 Bom L R 213 (215, 216) 
(DB) * (Vol 24) 1937 Oudb 349 (351) (DB), 

[3] Payment of consideration may be an ingredient 
in showing good faith. (1882) 51 L J Ch 154 (156) : 
20 Gh D 889, In re J ohnson; Golden v, GUlam, ® 
(1864) 1 Suth W R 319 (320) (SB). (Case before T. P. 
Act.) * (Vol 19) 1932 Rang 13 (15) ; 9 Rang 614. 

[4] Payment of consideration may shift the onus of 
proof of bad faith on to the person impeaching tbs 
transfer. (1882) 51 L J Ch 154 (156) : 20 Ch D 380, 
In re Johnson^ Golden v, Gillam * (Vol 10) 192S 
Nag 17 (18). 

[5] The second paragraph cannot come into opera* 
tion unless the transfer is made by the transferor 
with intent to defraud the creditors. (Vol 25) 1938 
Smd 215 (216) : I L R (1939) Kar 136 (DB). 

[6] The fact that the transferee knew that trans- 
feror was in financial embarrassment does not establish 
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Want of good faith on the part of the transferee. (Vol 
34) 1947 Cal 154(156) (DB). 

‘ 19. Consideration. — [1] “Consideration” means 
valuable consideration. (1900) 13 0 P L B ISO (183). 

[2] A transfer in discharge of a time- barred debt 
has been held to be one for “consideration.” (Vol 17) 
1930 Sind 284 (286) (DB). 

[3] A trust deed executed to pay the creditors and 
to avoid the Court of Wards taking over the estate is 
not a transfer for consideration. (Vol 10) 1923 Oudh 
80 (86. 87) : 25 Oudh Cas 291 (DB). 

20. Transfer for dower. — [1] A transfer for dower 
is a transfer for consideration. (Vol 14) 1927 Oudh 176 
(176) (DB). (Provided wife had no knowledge of bus- 
band’s prior debt.) 

[2] A transfer in consideration of a dower debt due 
does not fall within this section. (Vol 28) 1941 Oudh 
457 (462, 463) : 16 Luck 832 (DB). 

■ 21. Good faith. — [1] A transferee participating 
in the fraudulent intention of the transferor has no 
good faith. (Vol 6) 1919 Cal 773 (776) (DB) ^ (’09) 13 

0 F L B 180 (183, 184) ^ (Vol 14) 1927 ]\I‘id 278 (279) 
(DB) (Vol 13) 1926 Nag 293 (296) 8:^ (Vol 16) 1929 
Lah 409 (413) (DB) ^ (Vol 22) 1935 Lah 404 (405) : 
16 Lah 680 (DB). 

[2] The fact that the transferee has notice of the 
fraudulent intention of the transfer or is relevant in 
Arriving at a finding on the question of his good faith. 
(Vol 10) 1923 Mad 558 (561) : 46 Mad 478 (DB). 

[3] The mere fact that the transferee has reason to 
suspect that there may be other creditors of the trans- 
feror does not prove lack of hona fides, (Vol 24} 1937 
All 39 (41) : I L R (1937) All 153 (DB) 

[4] The fact that the transferee may have knowledge 
that the transaction might defeat or delay some credi- 
tors does not necessarily import bad faith. (’97) 24 
Cal 825 (828) (DB) (Vol 5) 1918 Cal 82 (85) (DB) ^ 
(Vol 19) 1932 Rang 13 (14) : 9 Bang 614 (DB) ^ (’23) 
71 Ind Cas 20 (23) (Pesh). 

[5] Payment of consideration is not conclusive proof 
of bona fides. (Vol 5) 1918 Cal 82 (85) (DB)^^ (’07) 34 
Cal 999 (1008, 1012, 1013) (DB) •i< (Vol 14) 1927 Nag 
166 (167). 

[6] Payment of consideration raises a presumption 
6t good faith. (1900) 13 C F L R 180 (183) (Vol 15) 

1928 Pat 199 (201) (DB), 

22. Preference of one creditor over others. — [1] 
See section 54 of the Provincial Insolvency Act, 1920; 
S. 56 of the Presidency Towns Insolvency Act. 

[2] A part from the law of insolvency, a preference 
by a debtor of one creditor over others, is not ipso 
facto deemed fraudulent (Vol 31) 1944 Nag 44 (52) : 

1 L R (1944) Nag 342 (FB) ^ (Vol 2) 1915 P C 115 
((116) : 43 Ind App 104 : 43 Cal 521 (PC) ^ (Vol 16) 

1929 P C 279 (281) : 56 Ind App 379 : 7 Rang 624 
(PC). 

[3] Preference of one creditor over others does not 
render the transaction voidable, even if the debtor did 
this on set purpose. (Vol 30) 1943 Nag 129 (186) ; 
I L R (1943) Nag 42 (DB) ^ (Vol 34) 1947 Cal 154 
(165) (DB) ^ (Voi 3) 1916 P C 238 (240) : 44 Ind App 
172 : 44 Cal 662 (PC) ^ (Vol 28) 1941 Oudh 457 (463): 
X6Luek 832 (DB). 

[4] The fact that the creditor, who is preferred to 
others, knew that the other creditors would be defeated 
by the transfer, will nos make the transfer voidable. 
(Vol SO) 1943 Nag 129 (136): I L B (1943) Nag 42 (DB) 
m (Vol 21) 1934 Lah 161 (162) (Voi 1} 1914 Low Bur 
180 (182) ^ (Vol 14) 1927 Mad 278 (279, 280) (DB) ^ 
(Vol 17) 1930 Mad 665 (667, 668) ^ (Voi 24) 1937 
Bang 471 (471). 


[5] Where the transaction, in addition to its being 
preference! of one creditor to another, is intended to bene- 
fit the debtor, it would be fraudulent, (Vol 31) 1944 
Nag 44 (52): I L B (1944) Nag 342 (FB) ^{Yo\ 30) 1943 
Nag 129 (131, 136): I L B (1943) Nag 42 (DB)^ (vol 6) 
19X9 P 0 6 (9) : 15 Nag L B 68 (P C) (Vol 26) 1939 
Bom 508 (512, 513) '►F (Vol 26) 1939 Mad 745 (749) 
(DB) •F (1900) 23 Mad 184 (189) (DB) (Document secu- 
ring debts not due.)F(Vol 28) 1941 Cal 378 (382): I L B 
(1941) 1 Cal 536. (Do.) F (Vol 14) 1927 Mad 278 (279) 
(DB). (Longer consideration stated.) F(Vol 19)'1932Ma(i 
182 (184) (DB). (Do.) 

[6J Absence of cash or any proved prior considera- 
tion and absence of pressure from transferee — Prima 
facie transfer is voidable. (Vol 20) 1933 Bang 191 (192), 

[7] A transfer to a creditor in preference over other 
is bad where the transferee becomes a creditor for the 
first time by advancing money to the debtor at the time 
of the transfer, (Vol 22) 1935 Lah 404 (406) ; 16 Lab 
680 (DB). 

23. Transferee from a transferee [1] A bona fid^ 

transferee from a fraudulent transferee would be protec- 
ted. (Vol 10) 1923 Mad 558 (530) : 46 Mad 478 (DB) F 
(Vol 17) 1930 All 438 (439, 4iO)F (Vol 25) 1938 Lah 73 
(75) : I L R (1938) Lah 439 F (Vol 27) 1940 Lah 198 
(199). 

[Nee uZso (Vol 11) 1924 Mad 67 (69) (DB)]. 

24. Questions of intent and good faith are ques« 

tions of fact [1] The question with what intent a 

document was executed is generally one of fact. (Vol 29) 
1942 Mad 522 (523)F (’21) 63 Ind Cas 169 (170) (DB) 
(Cal) F (Vol 26) 1939 Oudh 230 (231) : 14 Luck 821 
(D B) F (Vol 7) 1920 Lah 24 (25). 

[2] Whether the transferee acted bona f%de or not is 
a question of fact. (Vol 13) 1926 Lah 25 (26) (D B) F 
(’01) 25 Bom 202 (228) (DB). 

[3] The question of bona Jides of the transferee may 
be a question of law or a mixed question of law and 
fact, if it involves legal inferences to be drawn from 
other facts. (Vol 25) 1938 Sind 215 (216) : I L B (1939) 
Kar 136 (DB) F (Vol 26) 1939 Sind 97 (98); ILE 
(1939) Ear 269 (D B) F ('08) 1908 Pun Re No. 81, 
p. 381 (386) (DB) F (Voi 10) 1923 Nag 124 (125). 

25. Frame of suit under the section.— [1] A suit 
under this section is one for a bare declaration under 
S. 42 of the Specific Relief Act, and not a suit under 
S. 39 of that Act. (Vol 26) 1939 Mad 894 (896) : I L R 
(1940) Mad 73F(Vol 21) 1934 Rang 332 (333): 12 Rang 
670 (Suit under 0. 21 R. 63, Civil P. C. falls under 
S. 42 )F(Vol 17) 1930 Bang 27 (29): 7 Rang 477 (DB). 

[But see (Vol 28) 1941 Bom 65 (66) (DB) F (Vol 18> 
1931 Bang 310 (311) : 9 Bang 367. (Suit under 0. 21 

R. 63, Civil P. C. held to be under S. 42— Suit under 

S. 53 of T. P. Act falls under S. 39).] 

26. Suit must be a representative one. — [1] Suit 
under this section must be brought in a representative 
capacity, in accordance with the procedure prescribed 
by 0. 1 R. 8, Civil P. C. (Vol 31) 1944 All 214 (215) : 
ILR(1944) All 325 F (Vol 31) 1944 Nag 133 (134): 
I L R (1944) Nag 125 F (Vol 30) 1943 Lah 96 (97) 
(D B) F (Voi 30) 1943 Mad 531 (534) (D B) F (Vol 23> 
1936 Pesh 15 (16) (D B)F (Vol 27) 1940 xMad 789 (790): 
ILR (1940) Mad 808 (DB) F (Voi 28) 1941 Oudh 457 
(465): 16 Luck 832 (DB) F (Vol 28) 1941 Hang 76 (77). 
1940 Bang L R 777 fDB)F(Vol 26)1939 Bom 508(512) 
F (Vol 8) 1921 Pat 53 (54) : 6 Pat L Jour 48 (DB), 

[But see (Vol 26) 1938 Bom 289 (291): I L B (1938]l 
Bom 445 F (Vol 33) 1946 Sind 78 (81) : I LB (1946) 
Kar 98 (DB). (Suit under 0. 21 B. 63, Civil P. C. need 
not be representative.) F (Vol 21) 1934 Bang 200 (201) 
(OB).] 



IS 53 N 26— -S 53A] [TEE] TRAKSFER OF PEOFEETY AGTj 1882 


817a 


^[•63il«. Where any person contracts to transfer for consideration any immoveable property by 
Part performance. Writing signed by him or on his behalf from which the terms necessary to 
constitute the transfer can be ascertained with reasonable certainty, 


Section 53 — Note 26 (contd,) 

[2] A creditor, who when proceeding under 0. 21 
S, 63 of Civil P. C., does not know the esistence of other 
creditors is not bound to bring a representative suit. 
Wol 27) 1940 Oudh 200 (202) : 15 Luck 503. 

[3] A suit which is not meant to be for the bene- 
fit of all the creditors need not be brought in a repre- 
sentative capacity. (Yol 20) 1933 Gal 812 (812). 

[4] A suit which does not involve the avoidance of 
any transfer need not be brought in a representative 
capacity. (Vol 21) 1934 Rang 302 (303): 12 Rang 666. 

[5] The technical rule of proeeduie in tbe section 
does not apply to the North-West Frontier Province. 
(Vol 23) 1936 Pesh 158 (160) (DB). 

[6] An objection as to the non-representative charac- 
ter of the suit if not taken in the trial Court, cannot be 
taken in the appellate Court. (Vol 31) 1944 All 214 
(215) : I L E (1944) All 325 (Vol 14) 1927 Mad 666 
(666, 667)8?(’07) 34 Cal 999 (1007, 1008) (DB) «'(Vol 25) 
1938 Oudh 33 (35) (DB) ^ (Vol 23) 1936 Rang 117 
(118) : 14 Rang 81 (DB). 

27. Leave of Court. [1] A creditor instituting a 
suit to set aside a fraudulent transfer must follow pro- 
cedure in 0. 1, E. 8, Civil P. C. The Court must, at 
Ms expense, give notice of the suit to all persons whom 
it is sought to renresent. Wo) 21) 1934 Rang 302 (303): 

12 Rang 686 > 2 * (Vol 21) 1934 Bang 332 (332, 338): 12 
Rang 670 ^ (Vol 14) 1927 Mad 666 (666). 

[2] The requirement as to the obtaining of the per- 
mission of tbe Court cannot be waived. (Vol 30) 1943 
Lah 96 (97) (DB). 

[3] All creditors interested made parties — Leave of 
Court need not be applied under 0. 1, R. 8, Civil P. C. 
(Yol 33) 1946 Mad 25 (30) : I L R (1946) Mad 486. 

28. Defence need not be in representative 
capacity. — [1] The fourth paragraph of sub-s. (1) ap- 
plies only to suits and not to defences. (Vol 26) 1939 
Bom 508 (512) ^ (Vol 29) 1942 Mad 128 (129). 

29. Transferor insolvent — Suit by creditor 
under this section, — [1] Where subsequent to an 
alienation in fraud of creditors, the debtor is adjudged 
insolvent, a suit under this section is maintainable with- 
out the leave of the Insolvency Court. (Vol 29) 1942 
Mad 483 (484) : I L R (1942) Mad 862 (DB) ^ (Yol 28) 
1941 Mad 903 (905): I L R (1942) Mad 1 (FB). ((Vol 6) 
1919 Mad 167 ; 42 Mad 684, Overruled,) 

[But see (Yoi 25) 1938 Lah 856 (857). (Leave neces- 
sary where alienation attacked is mortgage, the equity 
of redemption of which vests in tbe Official Receiver.)] 

30 . Avoidance oi transfer by receiver in insol- 
vency. — [1] A receiver in insolvency can, as reprepnt- 
ing the creditors, file a regular suit to set aside a 
transfer under this section. (Vol 13) 1926 Mad 826 
(827) (DB) (Vol 5) 1918 Oudh 29 (30) ; 20 Oudh 
Cas 295, 

[2] A receiver in insolvency can, where a transfer 
by the insolvent is more than two years before his in- 
solvency, apply under S. 4, Provincial Insolvency Act, 
1920, to avoid the transfer voidable under this section. 
(Vol 31) 1944 Nag 44 (54): I L B (1944) Nag 342 (FB). 
({Vol 25) 1938 Nag 546 : I L B (1940) Nag 293, Over- 
ruled.) © (Vol 19) 1932 Oal 642 (647, 648) : 69 Cal 
1135 (DB) © (Vol 16) 1929 All 105 (107, 112) : 51 All 
550 (FB). (Sen J. Contra.) © (Vol 20) 1933 Mad 527 (628) 
© (Vol 19) 1932 Sind 50 (51, 52) : 25 Sind L B 521 © 
(Vol 22) 1935 Bom 316 (316, 317) (DB). 

[3] A receiver in insolvency -can apply under S.^ 4, 
Provincial Insolvency Act, even if a suit to set aside 


the transaction would be barred by limitation. (Vol 161 

1929 Sind 94 (96). 

[ See also (V 0 I 9) 1922 11 193 (196): 44 All 71 (DB).] 

[But se% (Vol 30) 1943 Mad 252 (252, 253).] 

31. Auction-purchaser, whether is a subsequent 
transferee. — [1] An auction-purchaser at a sale in 
execution of a decree is not a “subsequent transferee’: 
(Vol 6) 1919 Nag 122 (123). (Third party.) © (Vol 17| 

1930 Nag 51 (53). (Do.) © (Vol 2) 1915 Bom 89 (90) : 
39 Bom 507 (DB). (Do.) © (Vol 26) 1939 Bom 508 (512). 
(Decree-holder.) 

[2] If an auction-purchaser at a sale In execution of 
a decree happens to be also a creditor of the transferoi 
the transfer could be avoided by him as a creditor, even 
after he had purchased tbe property in auct'oa. (Vol 26) 
1939 Bom 50S (512). 

[But see (Vol S) 1921 Mad 657 (659) (DB.)] 

[3] An auctiompurchaser who is not a creditor of 
the transferor can, if the decree-holder himself had 
avoided tbe fraudulent transfer, get the benefit of such 
avoidance. (Vol 23) 1936 Mad 408 (410). 

32. Plea of fraudulent transfer. — [1] General 
allegations are insufficient even to amount to an aver- 
ment of fraud of which any Court ought to take notice. 
(Vol 2) 1915 P C 7 (13) : 39 Bom 441 : 42 Ind App 135 
(PC) © (Vol 15) 1928 Mad 793 (794) (DB) © (Vol 7) 
1920 Oudh 182 (184) © (Vol 20) 1933 Rang 169 (172). 

33. Onus of proof. —[1] The onus of proving a deed 
fraudulent is on the person alleging it. (Vol 30) 1943 
All 2 (5) (DB) © (Vol 31) 1947 Cal 154 (156) (DB) © 
(Vol 32) 1945 All 42 (45) : I L R (1944) All 737 (DB) © 
(Vol 17) 1930 Lah 136 (137) © (’01) 25 Bom 202 (206, 
207) (DB) © (Vol 17) 1930 Mad 665 (667) © (Vol 25) 
1938 Lah 73 (74) : I L R (1938) Lah 439 © (Vol 11) 
1924 Nag 863 (365) © (Vol 28) 1941 Mad 690 (693)© 
(Vol 28) 1941 Oudh 178 (179) (DB) © (Vol 28) 1941 
Oudh 205 (210) (DB) © (Vol 28) 1941 Rang 108 (108, 
109) : 1940 Rang L E 659 (DB). 

[2] Where one kind of fraud is charged, another 

kind of fraud cannot, upon failure of proof, be substi- 
tuted for it. (’87) 11 Bom 620 (644) : 14 Ind App 111 
(PC) © (Vol 3) 1916 Cal 120 (123) (DB) © (Vol 3) 1916 
Cal 878 (878) (DB) © (’ll) 10 Ind Cas 922 (923) (Low 
Bur). ^ . 

[3] Fraud is usually established by circumstantial 
evidence. (Vol 30) 1943 Mad 531 (533) (DB) © (Voi 24) 
1937 Oudh 349 (351) .^DB) © (Vol 15) 1928 Nag 1 (4) : 
23 Nag L B 143 (DB) © (Vol 17) 1930 Lah 12 (14) 
© (Vol 19) 1932 Cal 434 (435) : 59 Gal ISO (DB) © 
(1900) 13 C P L R 180 (187). 

[4] Fraud is not established by mere suspicion and 
conjecture. (Yol 7) 1920 Oudh 182 (184) © (Vol 10) 
1923 P C 73 (76) (PC). 

[5] Where a transfer is proved to have been made 
with "a fraudulent intent, the transferee has to show 
good faith and consideration. (Vol 30) 1943 Ah 2 (6) 
?DB)©(Vol 34) 1947 Cal 164 (156) (DB) © (Vol 20) 
1933 Bang 191 (192) © (Vol 14) 1927 Rang 331 (332) © 
(Vol 13) 1926 Nag 494 (494) © (Vol 28) 1941 Mad 690 
(693) © (Vol 17) 1930 Lah 136 (137), 

SECTION 53A^SYNOPS!S 


1. Scope. 

2. Section, if retrospective. 

3. ^‘Contracts to transfer.” 

4 Consideration— Proof of. 

5. “Immoveable property.” ^ 

6. Contract must show clearly terms 01 transfer, 

7. Acts of part performance under the section. 
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and the transferee has, in part performance of the contract, taken possession of the property 
m any part thereof, or the transferee, being already in possession, continues in possession in pani' 
prformance of the contract and has done some act in furtherance of the contract, 
and the transferee has performed or is willing to perform his part of the contract, 
then, notwithstanding that the contract, though required to be registered, has not been regis- 
tered, or, where there is an instrument^of transfer, that the transfer has not been completed in the 
manner prescribed therefor by the law for the time being in force, the transferor or any person 
claiming under him shall be debarred from enforcing against the transferee and persons claiming 
Bnder him any right in respect of the property of which the transferee has taken or continued in 
possession, other than a right expressly provided by the terms of the contract : 

Provided that nothing in this section shall affect the right of a transferee for consideration 
who has no notice of the contract or of the part performance thereof.] 

[a] Inserted bj the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 16. 


SECTION 53A-SYNOPSIS (contd.) 

8. Transferee’s willingness to perform his part. 

9. “Not been registered.” 

10. Invalidity of contract or transfer — Nature of. 

11. Transferor debarred from enforcing his right to 
the property. 

12. “Any person claiming under him.” 

13. Proviso. 

14. Contract to transfer— Proof, 

15. Section 27A, Specific Relief Act. 

16. Law ^here this Act does not apply. 

17. Limitation. 

18. Plea of part performance, 

1, Scope. — [1] This section partially imports into 
this country the English equitable doctrine of part 
peyformacce. (Vol 30) 1943 Sind 81 (81): I L R (1942) 
Ear 613 (DB (Vol. 25) 1938 CaL 97 (99, 101, 103); 
ILR (1938) 1 Cal 607 (DB). 

[2] Apart from this section and except as provided 
therein the doctrine of part performance is not applic- 
able in India. (Vol 31) 1944 Oudh 212 (215): 19 Luck 
665 (DB) (Vol 25) 1938 Mad 746 (748) •$> (Vol 22) 
1935 Rang 448 (448). 

2, Section, if retrospective,— [1] The section can- 
not be applied to cases where the act of part perform- 
ance was before the section came into operation and a 
suit was pending at the time it came into operation 
(Vol 30) 1943 Sind 81 (81): ILR (1942) Ear. 513 
(DB) (Vol. 21) 1934 P 0 235 (238): 68 Bom 650: 
61 Ind App 388 (P.C.) (Vol 22) 1935 Pat 291 (297) 
24 Pat. 672 (FB). 

[2] The section will apply where the suit is institu- 
ted after the date on which the section came into opera- 
tion though the act of part performance took place before 
the date. (Vol 31) 1944 Bom 105 (106) (DB) * 
(Vol 21) 1934 AIL 768 (770) 69 (Vol 25) 1938 Cal 97 
(99, 100, 104); I.L.R. (1938) Cal 697 (DB) ►P (Vol 28) 
1941 Cal. 287 (287) *£«(Voi23) 1936 Lah. 5 (5) 4* (Vol 25) 
1938 Nag 377 (383): I.L.R. (1939) Nag. 432 (DB) 
^ (Vol 27) 1940 Pat. 385 (388, 392): 19 Pat. 752 
(FB) ^ (Vol 24) 1937 Rang 402 (405) : 1938 Rang, 
LR216 (D.B ). 

[But see (Vol. 30) 1943 Mad. 445 (448, 449): I.L.R. 
(1943) Mad. 831 (FB) ^ (Vol 32) 1945 Mad 171 
(171, 172) ^ (Vol 21) 1934 All 701 (701) © (Vol 22) 
1935 Bom 91 (93) ^ (Vol 25) 1938 Cal 795 (796) 
^ (Vol 23) 1936 Nag 282 (282): I. L R. (1937) Nag 242 
^ (Vol 23) 1936 Oudh 306 (307) (DB) *2* (Voi 25) 1938 
Pat 337 (346, 352 17 Pat 460 (DB) © (Vol 26) 1939 
Pat. 488 (489) (DB).] 

3, “Contracts to transfer,”— [1] The section applies 
not only to contracts to transfer as such, but also to 
instruments of transfer under the circamastances men- 
tioned in the fourth para. (Vol 26) 1939 Oudh 86 (86). 


[2] A lease is a transfer of property, and the section 
was held to apply to an unregistered instrument of 
lease. (Vol 24) 1937 All 10 (12): I.L.R. (1937) All. m 
(D B) •$< (Vol. 33) 1946 Mad, SIO (311) (DB) ^ (VoL 
26) 1939 Oudh 85 (86) ^ (Vol 23) 1936 Lah. 5 (5). 

[3] A grant of a partial and limited interest in 
immovable property such as a right to dig miueralf' 
where the grantor does not exclude himself from work- 
ing the mines has been held not to be a transfer ol 
property so as to make the provisions of this section 
applicable. (Voi 31) 1944 Pat 261 (266): 23 Pat 115 
(DB). 

[4] The section has no application to a surrender 
by a tenant to the landlord. (Vol 27) 1940 Nag. 176 
(176): I.L.R. (1940) Nag. 177. 

[6] This section does not apply to the case of a 
family arrangement. (Vol 24) 1937 All 578 (580):- 
I.L.R. (1937) All. 817 (F.B.) ^ (Vol 26) 1939 All 629 
(531) (DB). 

4 Consideration — Proof of. — [1] Oral evidence 
prove passing of consideration is admissible, (Vol 38) 
1946 Mad, 452 (453). 

5. “Immoveable property.”— [1] The section does 
not apply to contracts to transfer moveable property 
(Vol 21) 1934 Rang. 303 (304). 

6. Contract must show clearly terms of trans*' 
fer. — [1] The Contract itself must be in writing and 
show clearly what are the terms necessary to constitute 
the transfer. (Vol 31) 1944 Oudh 212(220): 19 Luck. 
565 (DB), (There should be a writing signed by the 
promisor) >3* (Vol 34) 1947 Cal. 353 (361) (DB). (Con- 
tract must be in writing.) (Vol 30) 1943 Bom. 406 
(407) © (Vol 24) 1937 Nag. 402 (406) (Vol 27) 1940 
Oudh 409 (410) : 16 Luck 191 (DB) (Vol. 23) 1936 
Nag. 282 (282): LL.R. (1937) Nag. 242 <it (Vol. 33) 
1946 Mad. 452 (453) © (Vol 24) 1937 Ail. 36 (38) 
(DB) * (Vol 20) 1933 Bom. 381 (384). 

[2] A document merely referring to a previous oral 
agreement to transfer and its terms is not a “contract 
in writing” though a document which reduces to writ-" 
ing the terms of a previous oral agreement would be.. 
(Vol 25) 1938 Rang 356 (357) : 1938 Rang L R 692 
(DB). (Gonfzrming (Vol 25) 1938 Rang 49.) ^ (Vol 26) 
1939 Rang 206 (207): 1939 Rang LR 575 (DB) (Vol 31) 
1944 Bom 105 (107) (DB) (Vol 30) 1943 Bom 406 (407)» 

[3j A document styled a receipt but which, in 
essence, contained all the essential terms of a contract 
to transfer, has been held to be sufficient for purposes 
of this section. (Vol 31) 1944 Oudh 212 (220): 19 Luck 
665 (DB). {Affirming (Vol 27) 1940 Oudh 1: 15 Luck 
43 on appeal.) (Voi 2 j ) 1934 Rang 304 (303):13 Rang 17« 

7. Acts of part performance under the section^ 
— [ 1 ] Section does n<Jt require that the contract must 
contain a direct covenant regarding transferenoe ol 
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posaession, (Vol 31) 1944 Ondh 212 (218) ; 19 Luck 

566 (DB). 

[2] The *‘act in furtherance of the contract** need 
not of itself, unequivocally have reference to the con* 
tract. (Voi 21) 1934 Bang 304 (306): 13 Rang 17. (Pay- 
ment of part of purchase price.) (Vol 28) 1941 Oudh. 
41 (43) : 16 Luck 99 (DB). (Payment of consideration 
and mutation.) 

[3] Possession of Court through its receiver appoint- 
ed at the instance of decree-holder is not an act in pars 
performance of contract. (’37)1 LR (1937) 1 Cal 65 <67). 

[4] Lessee in possession under an existing lease — 
Subsequent agreement to renew lease — Continuation in 
possession after the expiration of the old lease is only 
referable to the agreement and therefore an act of part 
performance of the contract. (Voi 21) 1934 Cal 235 
(237) ; 60 Cal 1372 (DB). 

[6] Where the promisee takes possession by trespass, 
be cannot, in a suit for ejectment, plead part perform- 
ance. (Vol 19) 1932 Sind 42 (45):25 Sind L E 433 (DB). 

[6] SpeoiOc consent of the transferor to the taking 
of possession by the transferee is not necessary. (Vol 31) 

1944 Oudh 212 (215, 218):19 Luck 565 (DB). (Affirm- 
ing (Vol 27) 1940 Oudh 1: 15 Luck 43 on appeal.) 

8. Transferee’s willingness to perform his part. 
— [1] It is not a sufficient compliance with the section 
that the transferee would have performed hia part of 
the contract to some extent. (Vol 28) 1941 Bom 346 
{S48):I L R (1941) Bom 629 (DB). ( (Vol 20) 1933 Bom 
381 Dissent.) 

[2] The party relying on the section must plead and 
show that it has fulfilled the contract or is ready to 
perform the same. (Vol 34) 1947 Nag 188 (191) : I L R 
(1946) Nag 991. 

9. “Not been registered.” — [1] A document 
which must be regarded as unregistered because the 
parties deliberately committed a fraud on registration, 
can not attract the operation of this section. (Vol 32) 

1945 Oudh 120 (121) (DB). 

10. Invalidity of contract or transfer — Nature 
of, — [1] The section has no application where the con- 
tract to transfer or the instrument of transfer is invalid 
on any ground other than that it was not completed in 
the manner prescribed by the law for the time being in 
force. (Vol 14) 1927 Nag 177 (179). (Flow in transferee’s 
position )4‘(Vol 20) 1933 Mad 364 (366), (A contract 
against a minor. j'J'lVol 17) 1930 Pat 61 (62) (DB), 
(Agreement void under Legal Practitioner’s Act)'J*(Voi 
20) 1933 Pat 165 (172) (DB). (Transfer of spes succes- 
sioms ) © (Vol 17) 1930 Mad 298 (301) (DB). (Transac- 
tion against an idol or a cestui gue trust or a minor.) 
(Vol 34) 1947 Nag 188 (191) : I L R (1946) Nag 991. 
(Contract by guardian to sell minor’s immovable pro- 
party.) 

11. Transferor debarred from enforcing his 
right to the property. — [1] The rignt conferred by 
the section is one available only to the defendant to 
protect his possession. (Vol 27) 1940 P C 1 (2) : I L R 
(1940) 1 Cal 250 : I L E (1940) Kar (P C) 11 : 66 Ind 
App 293 (PC), (On appeal from 41 Cal W N 54 ) 

[la] Only in exceptional cases as a suit for specific 
performance doctrine of part performance can be invok- 
ed by plaintiff. (Vol 25) 1938 Mad 746 (748) 69 (Vol ii4) 
1937 Nag 74 (76) : I L E (1936) Nag 115 (DB) ^ (Vol 
82) 1945 All 422 (423) : I L R (1945) All 910 (DB) © 
(Vol 34) 1947 Pat 424 (426) : 25 Fat 764 (DB). 

[lb] Part performance does not convey title to 
transferee. (Vol 23)ii936 Pat 372 (378):15 Pat 460 (DB). 

[2] A transferee under a contract of transfer takes 
possession in part performance of the contract. The pro- 
perty is sought to be taken in execution of a decree for 
ejectment previously obtained by the transferor against 


a third person. The trangferee raises objecilone in the 
execution proceedings but does not succeed aod m 
deprived of possession. Then he sues under O. 21^ 
B. 103, Civil P. C. for possession. He is entitled to 
succeed, relying on the provisions of this section. (Vol 
31) 1944 Oudh 212 (218) : 19 Luck 665 (DB). {Affirm- 
ing (Vol 27) 1940 Oudh 1 : 15 Luck 43.) 

[3] A transferee under a contract of transfer was 
deprived of possession by the transferor. The trans- 
feror’s acts of aggression we^e not in the form of any 
legal proceedings. The transferee brought a suit for an 
injunction restraining him from interferlrsg with his 
possession. It was held that the suit was competent 
under this section. (Voi 26) 1939 All 611 (613) : I L E 
(1939) All 803 (DB). 

[4] The transteror is not debarred from enforcing 
rights expressly provided by the terms of the contract, 
(Vol 28) 1941 Bom 346 (349) : I L B (1941) Bom 529 
(DB). (A suit for damages cannot be founded oq S. 53 A® 
T. P, Act, for breach of contract) ^ (Vol 20) 193S 
Bom 381 (384). (Lease — Suit for damages for 
breach of contract.) •$•( Vol 29) 1942 Oudh 231 (236) : 17 
Luck 530 (DB). (Transfer ‘by way of lease— Suit for 
rfint.)3'{Vol 31) 1944 Pat 35 (36), (Lease — Suit for rent.) 

[But see (Vol 27) 1940 All 340 (3 41). (Lease -Trans- 
feror cannot sue for rent.) (Vol 26) 1939 Rang 188 
(189). (Usufructuary mortgage— A suit for redemption.)® 
(Voi 23) 1936 Nag 174 (175). (Unregistered lease— Lessor 
suing for possession on expiry of lease.) (Vol 23) 1936 
Cal 628 (629) : 62 Cal 294. (Lessor cannot claim rent 
from the lesse 0 .)®(Vol 27) 1940 Bom 281 (282) : I L R 
(1940) Bom 480. (Suit for rent on unregistered lease.)] 

[5] This section creates no real right. It merely 
creates rights of estoppel which have no operatioa 
against third persons. (Vol 28) 1941 PC 128 (130): 

I L B (1941) Kar (P C) 150 : 21 Pat 243 (PC). 

[6] Transfer of property by the guardian of a minor 
— This section does not preclude minor from enforcing 
his rights in respect of the property. (Vol 31) 1944 Mad 
337 (339, 340) : I L R (1944) Mad 749 (DB). 

12. “Any person claiming under him.” — [1] A 
reversioner oi a Hindu widow is not a person claiming 
under the widow. (Voi 30) 1943 Cal 344 (345) : I L E 
(1943) 1 Cal 66 (DB). (Affirming (Vol 28) 1941 Cal 
287.)®{Voi 26) 1939 Lah 5? (57). 

[See however (Vol 27) 1940 Nag 386 (399). (Rever- 
sioner claims under the widow where the alienation is 
for purposes binding on the estate.)] 

[2] A minor suing by bis next friend a transferee 
from his guardian — This section does not apply. (Vol 
31) 1944 Mad 337 (340) : I L E (1944) Mad 749 (DB). 

[3] A judgment-creditor who has attached the pro* 
perty of his judgment debtor in execution of his decree,, 
is a person claiming under the judgment-debtor. (Vol 
30) 1943 Mad 706 (707). 

13. Proviso.— [1] The onus is on the person 
claiming part performance to show that the fransferee 
had notice of the contract or of the part performance 
thereof. (Vol 22) 1935 Bang 12 (13). 

14. Contract to transfer— Proof.— [1] Where there 
is no separate contract for transfer, the unregistered 
instrument of transfer is itself admissible in evidence 
in proof of such contract and part performance. (Vol 29) 
1942 Oudh 231 (236) : 17 Luck 530 (D B) ® (Voi 20) 
1933 Bom 381 (385). 

[2] See also S. 49 of the Registration Act. 

15. Section 27A, Specific Relief Act.— [1] Sec- 
tion 27 A, Specific Relief Act, enables either party to 
the contract to sue for sped do performance of the con- 
tract to lease immovable property if it has been partly 
performed. It in fact creates a ground ol claim, whereas 
S. 63A of this Act creates merely a right o! defence. 
(Vol 24) X937 Nag 74 (76) ; ILB (1936) Nag 115 (DB). 
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CHAPTER III. 

Of Sales of Immoveable Property. 

5^. “Sale’’ is a transfer of ownersliip in exchange for a price paid or promised or part paid 
“Sale” SeSned. and part- promised. 

^Such transfer, in the ease of tangible immoveable property of the value of one hundred rupees 
Sale how made. and upwards, or in the case of a reversion or other intangible thing, can ba 

made only by a registered instrument. 

^■In the case of tangible immoveable property, of a value less than one hundred rupees, such 
transfer may be made either by a registered instrument or by delivery of the property. 

Pelivery of tangible immoveable property takes place when the seller places the buyer, or 
such person as he directs, in possession of the property. 

A contract for the sale of immoveable property is a contract that a sale of such property shall 
Contract for sale. take place on terms settled between the parties. 

It does not, of itself, create any interest in or charge on such property. 

[a] As to limitation to the territorial operation of paragraphs 2 and 3 of S. 54, see B. 1, supra. These para- 
graphs extend to eveiy cantonment in British India — see the Cantonments Act, 1924 (2 [II] of 1924), S. 287, 


Section 53A fcontd.J 

16. Law where this Act does not apply,— [1] 
The principles of this section which is based one quity 
are applicable eyen in provinces to which this Act does 
not apply. (Vol 24) 1937 Pesh 53 (60) (D B) ^ (Vol 26) 
1939 Lah 57 (57, 68) ^ (Vol 28) 1941 Lah 407 (410) : 
I L E (1942) Lah 79 (F B). (In any case, stress cannot 
be laid upon the wording of the section but the rule 
will apply on general grounds.) 

[But see (Vol 31) 1944 Lah 179 (180) (DB). (Princi- 
ple of this section does not apply in Punjab.) ® (*4o) 47 
Pun L R 128 (129).] 

17. Limitation. — [1] A defence raised under this 
section is not subject to any rule of limitation. (Vol 26) 
1939 Cal 163 (165, 166) : I L B (1938) 2 Cat 328 (D B). 

18. Plea of part performance.— [1] A plea of part 
performance involving questions of fact cannot be rais- 
ed for the first time in second appeal. (Vol 23) 1941 
Cal 33 (37). 

SECTION 54-SYNOPSIS. 

1. Scope. 

2. Transfer under decree or order of Court. 

3. “Transfer of ownership.” 

4. Transfer of mortgage interest. 

5. Creation of easements. 

6. Mutation proceedings. 

7. Sale or lease, 

8. “In exchange for a price.” 

9. “Paid or promised.” 

10. Non-payment of price. 

11. Price different from that recited. 

12. Inadequacy and inflation of price, 

13. Sale of property of value of rupees one 
hundred or more. 

14. Reversion. 

15. “Or other intangible thing.” 

16. Execution of sale deed. 

17. Sale of property of less than one hundred 
rupees in value. 

18. Delivery of property. 

19. Contract for sale, 

1. Scope — [1] It is a general principle that where 
the law prescribes a mode of transfer, compliance with 
that mode is necessary before property can pass so as 
to confer title against third persons, (Vol 10) 1923 Mad 
241 (244) ; 46 Mad 537 (D B), (And no principle like 
equitable construction of statutes should be resorted to.) 
3.(»11)33 All 728(731){DB) >$> (Vol 7) 1920 Nag 266(266). 

[2] Where this section requires a registered instru- 
menti title cannot pass by mere admission. (Vol 3) 1916 
CtiAM$ 43 Cal 790 (D B) © (’12) 18 Cal L lour 


486 (437) (D B) (Vol 11) 1924 Pat 185 (186) (Deed 
of relinquishment does not; confer a title.) ^ (*06) 33 
Cal 967 (983, 984) (D B) (Do.)^ (Vol 12) 1925 Rang 63 
(69) : 2 Bang 459) (Admission in difierent proceeding 
that one had sold land does not act as estoppel so as to 
do away with the necessity of registering the docu- 
ment.)^ (’01) 24 Mad 377 (384) : 28 Ind App 46 (P C). 
(Alleged transfer o! impartible zamindari— such 
transfer could not be effected except by a registered 
document as required by law.) 

[See also (’10) 7 All L Jour 664 (666) (DB). (Title to 
land cannot be transferred by a mere recital in a 
lease).] 

[3] Sale required to be made by registered docu- 
ment— Title cannot pass by mere agreement of parties. 
(Vol 26) 1939 Mad 220 (223) •$'(’01} 14 Mad L Jour 337 
(338) (DB) ©(’01) 23 Ail 175 (180) (DB). (A benamidar 
cannot transfer the title to the real owner by giving 
him possession.) 

[4] There can ba no such thing in law as a title by 
estoppel. (Vol 5) 1918 Nag 102 (103) ©(’09) 36 Cal 920 
(922) (D B). (“ You cannot invoke the principle of 
estoppel to defeat the plain provisions of a statute, and 
we cannot evade the effect of S. 54 of T. P. Act by 
holding that the plaintiff is estopped from pleading 
it”.) ©(Vol 22) 1935 Rang 84 (86): 12 Rang 589 (DB). 
(Estoppel is a rule of evidence and not a source ol 
title.) ©(Vol 22) 1935 Rang 448 (448) ©(’13) 36 Mad 
564 (569) (DB). (No waiver or transfer of rights can 
be recognized in case of immovable property without 
a registered instrument after the passing of the T. P. 
Act.) 

[5] The object of registering the document as also 
of delivery of the property, is to publish to the world 
that such a document has been executed. (’09) 31 All 
523 (526) (DB) ©(Vol 15) 1928 All 726 (727, 728) ; 50 
All 986 (P B). 

[6] The definition of sale in this section has been 
adopted in the Punjab as embodying a general prin- 
ciple. (Vol 3)1916'Lah 155(156} :19 16 Fun Re No. 63(FE). 

[See (Vol 23) 1936 Lah 612 (615).] 

[7] An oral sale is valid in the Punjab. (Vol 24) 
1937 Lah 507 (5l3): I L R (1937) Lab 171 (DB), (No 
formal sale-deed was drawn up as purchaser failed to 
pay the balance of consideration but mutation proceed- 
ings showed that a verbal sale was alleged to have 
taken place and vendor himself had applied for the 
mutation to be attested — Meldf such a verbal sale was 
permissible in the Punjab.}©(Voi 20) 1933 Lah 262 
(263) ©(’81) 32 Pun L R 295 (297) (DB) ©(’97) 1897 
Pun Ee No. 52, p. 229 (233) (DB)k 
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Section 54— Note 1 (contd.) 

ISee also (Vol 10) 1923 Lab 310 (310). (Whei'e sale 
price is one hundred rupee? and the sale-deed is not 
registered the t'^ansfer is still a sale).] 

[8] In the Paojab no delivery of possession is neces- 
sary. (’28) 110 Ind Cas 243 (244) (Lah). 

[9] Sale of property in Punjab of value of Ra. 100 
or more — Sale-deed, if executed must be registered 
under S. 17, Registration Act — Unregistered deed 
is inadmissible as evidence of sale. (Vol 29) 1942 
P C 67 (63, 69) : I L R (1942) Kar (P 0) 158 : I L E 
(1942) Lah 6S6: I L R (1942) Ail 660: 69 Ind App 130 
(P G). 

[10] In the Punjab, contract of sale creates an equit- 
able interest in the property in favour of the buyer. 
(Yoi 17) 1930 Lah 131 (132) (D B). (Vendor becomes 
trustee of the property for the vendee and the vendee 
becomes a trustee for the vendor in respect of the pur- 
chase money.) ^ (Vol 23) 1941 Lah 240 (240). 

[See also (Vol 24) 1937 Lah 7G4 (765) iDB).] 

2. Transfer under decree or order of Court. — [1] 
A sale in execution of a decree need not be registered. 
(^89) 2 G P L S 137 (138). 

[2] The assignment of a security bond by the Court 
in favour of a party is not a sale. (Vol 18) 1931 Ail 389 
(390); 53 All 786 (F B). 

[3] A transfer eSected by a compromise decree is 
•not a sale, though such compromise transfers property 
from one party to another for a price. (Vol 18) 1931 
All 741 (742); 53 Ail 100 (DB) •5<(Vol 15} 1928 All 67 
(68): 60 All 454 (D B). 

[4] A sale by the Official Receiver in incolveney 
vyith the sanction of the Court is not a transfer by 
operation of law,- or by or in execution of a decree or 
.order of Court. (Vol 14) 1927 Mad 1 (3) : 50 Mad 135 
(P B) (Krishnan J., dissenting.) iJ^CVol 6) 1919 Cal 193 
(193): 46 Cal 887 (D B) eE^lVol 29) 1942 All 39 (41) : 
I L E (1942) All 120 (D B) (Vol 29) 1942 Oadh 424 
(425): 18 Luck 433 (DB). 

[But see (Vol 26) 1939 Oudh 55 (56): 14 Luck 404. 
((Vol 14) 1927 Mad 1 : 50 Mad 135 (F B) distinguished 
on the ground that no sanction for the sale had been 
obtained in the case.)] 

[-5] No receiver in insolvency appointed — Court 
selling property under S. 58, Provincial Insolvency Act 
— Sale must be made by registered instrument. (Vol 
27) 1940 Rang 186 (187): 1940 Rang L R 263 (DB). 

3. “Transfer of ownership.’’ — [1] A “transfer 
of ownership ” by a person means a transfer by such 
-person of his rights and interests in the property in 
full and permanently. A transfer of a part only of such 
interests or for a particniar period reserving the rest 
for the transferor himself is not a transfer of owner- 
ship. (’07) 1907 Pun Re No. 136, p. 652 (654) »i*(’03) 
26 Mad 403 (408) (DB). 

[2] It is not necessary that the transferor should be 
a full proprietor. He may be the owner of a partial 
interest in the property such as that of a mortgagee or 
an occupancy tenant. (’07) 1907 Pun Be No. 136, p. 
652 (654) (DB). 

[3] A sham transaction, not intended to pass any 
title, is not a sale. (Vol 26) 1939 Peah 27 (28, 29) (DB) 
*(Vol 24) 1937 Oudh 493 (496): 13 Luck 481 (DB) 
4c(Vol 19) 1932 Bom 247 (247): 56 Bom 556 (DB), 

[4] A bona fide settlement of a disputed claim 
which is a mere recognition of each other’s antecedent 
title is not a sale (Vol 16) 1929 All 788 (789) (DB) 
^(*10) 34 Bom 139 (141) (DB) Si(’ll) 9 Ind Cas 267 
(268) (DB) (Mad). 

[5] Whether there has been a transfer of ownership 
will depend upon the Intention of the parties which 
must be ascertained from the facts and circumstances 
of the particular case. (’28) 109 Ind Cas 268 (270, 271) 


(DB) (Pat) •i.(Vol 15) 1928 Oudh 25 (26); 2 Luck 416 
(DB) >!r*{10) 7 Ind Cas 568 (569) (DB) (Lah) »5<(Vol 22) 
1935 Rang 149 (149, 150) •J-(T2) 37 Bom 53 (56) (DB) 
*J«(Vol 23) 1936 Oudh 410 (411, 412): 12 Luck 339 
(DBj ^(Vol34) 1947 All 110 (1131 (DB) «-<(VoI 32) 1945 
Mad 407 (409). 

[6] It is not necessary that the word “convey” or 
any formal term should be employed. (Vol 23) 1936 
Mad 918 (919). 

[7] The words” bikri, ” “ farokht, ” “kharldar” 
“bai” and “ kharidgl '* ordinarily will imply a sale. 
(Vol 4) 1917 Pat 117 (120) (DB), 

[8] Deed styled as sale-deed— Court is not precluded 
from ascertainiog true nature of deed. (Vol 14) 1927 
Oudh 204 (205); 2 Luck 575 (DB). 

[9] A transs-eticn is known by the rights it confers 
in the transfer and not by the name by which it is 
labelled by the party. (Vol 12) 1925 Oudh 714 (714). 
(Transfer miscalled a lease when in reality it was a 
sale.) »J.{T3) 25 Mad L Jour 245 (246) (DB) i5.(Vol 17) 
1930 Oudh 300 (301): 5 Luck 721. 

[10] A transfer by sale takes effect from the date 
of its execution; its operation is not postponed till the 
date of registration. (Vol 24) 1937 Nag 1 (3): I L R 
(1937) Nag 291 (DB) |^•(Vol 25) 1938 Nag 253 (253) : 
i L R (1939) Nag 652 (DB). 

[11] Sale complying with provisions of section — 
Sale is valid whether vendor is or is not in possession 
of property, (Vol 14) 1927 All 361 (363): 49 All 488 
(DB) .^.(Vol 34) 1947 All 110 (113) (DB). 

[But see (’09) 31 All 82 (91) (FB).] 

[12] Delivery of possession to vendee ia not neces- 
sary to validate sale. (’86) 13 Oal 297 (299) (DB). 

4. Transfer of mortgage interest,— [1] A transfer 
of a mortgagee’s interest for a price is a sale and must 
conform to its provisions. (Vol 9) 1922 Mad 344 (345, 
346): 44 Mad 965 (DB) 6E-{Vol 5) 1918 Oal 411 (413) 
(DB) »£<(Vol 8) 1921 Mad 277 (277) (DB). 

[But see (Vol 1) 1914 Mad 353 (353, 354) i3E.(Vol 6) 
1919 Mad 547 (549) (DB).] 

[2] Mortgagee becoming insolvent — His claim sold 
by Official Receiver by auction— Before registration of 
deed purchaser suing on mortgage — Held, purchaser 
was not entitled to sue as assignee of mortgage right 
in absence of registered deed. (Vol 23) 1939 Mad 165 
(165, 166) (DB). 

5, Creation of easements. — [1] The creation of a 
right of easement by an owner of property in favour 
of another is not a transfer of property. (’09) 31 All 
612 (622) (D B) ^{Yo\ 4) 1917 Low Bur 110 (ill); 9 
Low Bar Eul 24 (Vol 13) 1926 Mad 543 (544) ^(Vol 
16) 1929 Mad 79 (80) 8E<(Vol 4) 1917 Oai 681 (686) 
(DB). 

[2] Wheie an easement right is created in writing 
it must under the provisions of the Registration Act 
be registered if the value of the right is more than one 
hundred rupees. (Voi 4) 1917 Gal 681 (686) (DB). 

6. Mutation proceedings. — [1] Mutation does 
not eSeot a transfer of property. (Vol 16) 1929 All 549 
(550) (D B). 

[2] The mere mutation will not, in the absence of a 
registered instrument, effect a transfer of rights in 
immovable property. (Vol 14) 1927 All 338 (339) 
(’08) 11 Oudh Cas 30l (304, 305} © (12) 13 Ind Cas 
436 (438) CO B) (Ail). 

[3] Mutation proceediugs are not judicial proceedings 
in which the title to and the proprietary rights in 
immovable property are determined. (Vol 13) 1926 B C 
100 (103) : 29 Oudh Cas 316 : 1 Luck 389 : 48 AU 
529 : 53 Ind App 220 (P C). 

7. Sale or lease. — [1] Whether a transaction is 
a sale or a lease depends upon whether there has been 
a transfer of full proprietary rights or only a part o! the 

1023 & 1024 A. M, 
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Section 54 — Note 7 f conid,) 

transferor’s interests. (Vol 30) 1943 Oudli 125 (127, 
128) : 18 Luck 303 (Yol 29) 1942 Oudh 151 (154) : 
17 liuok 701, 

[2] Whether transaction is sale or lease must be 
decided on the terms of the document and the intention 
of the parties gathered from the surrounding circum- 
stances. (Yol 28) 1941 Oudh 12 (14). 

[3] Where there is a recurring liability to pay rent, 
the transaction cannot be regarded as a sale. (Yol 14) 
1927 Oudh 161 (162) (D B). 

[4] Where rent, however small, is reserved to be paid 
to the transferor the transaction can only be a lease even 
though it is a perpetual one and extensive rights are 
conferred on the transferee, (Yol 10) 1923 All 660 
(561) © (’07) 1907 Pun Re No. 136, p. 652 (655) (D B)^ 
(Vol 9) 1922 Oudh 81 (82) : 24 Oudh Gas 310 ^ (Yol 23) 
1936 Oal 727 (734) (D B) ^ (Yol 11) 1924 Oudh 203 
(205) *. 27 Oudh Cas 167 ^ (Yol 11) 1924 All 60 (61) 
(D B). 

[5] Deed purporting to be perpetual lease — All pro- 
prietary rights transferred in consideration of substantial 
sum of money — Small rent reserved — Deed amounts to 
sale deed. (Yol 1) 1914 Lah 290 (292) (D B) ^ (Vol 27) 

1940 Pat 633 (641, 642) : 20 Pat 13 (S B) ^ (Vol 22) 
1935 Oudh 217 (226) : 10 Luck 392 (F B) (Vol 28) 

1941 Oudh 12 (13) 69 (’ll) 33 All 104 (106) (D B). 

8. “In exchange for a price.” — [1] Price is an 
essential ingredient in all sales and in the absence there- 
of the transfer is not a sale. (Vol 17) 1930 Oudh 481 
(495) ; 6 Luck 282 (D B) © (1900) 14 C P L R 117 
U19) 69 (Vol 14) 1927 Cal 889 (893) : 55 Cal 285 (D B)& 
(’08) 10 Bom L R 617 (621) (D B) ^ (’08) 4 Low Bur 
Eul 369 (371). 

[2] The word “price” means money only. (Vol 18) 
1931 Mad 140 (143) : 54 Mad 163 (D B) 69 (Vol 9) 1922 
Mad 311 (318) : 45 Mad 612 (F B) ^ (Vol 14) 1927 
Oudh 204 (205) ; 2 Luck 575 (D B) ^ (Vol 17) 1930 
Oudh 481 (495) : 6 Luck 282 (D B). 

[3] Price will include money which might be already 
due or which might be payable in future. (Vol 9) 1922 
Mad 311 (313) : 45 Mad 612 (F B) ^ (Vol 6) 1919 Nag 
70 (71). 

[4] A transfer of ownership in consideration of a 
dower debt due to the vendee would be an exchange of 
property for a *price* and would be a sale, (Vol 5) 1918 
Cal 113 (114) (D B) ^ (Vol 26) 1939 All 348 (363) 
(D B) ^ (Vol 2) 1915 Lah 251 (253) (D B) & (Vol 4) 
1917 Pat 18 (24) (D B) © (Vol 12) 1926 Oudh 407 (407) : 

28 Oudh Cas 227 iSf (Vol 8) 1921 Nag 84 (85) ; 17 Nag 
L R 103 (Vol 15) 1928 Mad 430 (433) (D B). 

[But see (Vol 14) 1927 Oadh 204 (208) ; 2 Luck 
575 (D B)4<(Vol 13) 1926 Oudh 186 (189) : 1 Luck 83 : 

29 Oudh Cas 108 (D B) ^ (’02) 1902 Pun Re No. 86, 
p. 352 (366) (D B). (Obiter.)] 

[5] A transfer in consideration of a decree debt pay- 
able by the vendor is a sale. (Vol 24) 1937 Mad 714 
(716) (D B). 

[6] A transfer in consideration of amounts which 
had been advanced by the transferee to the transferor by 
way of takkavi loans will be a sale. (Vol 11) 1924 Pat 
392 (395, 396) (D B). 

[7] A barred debt would be a good consideration for 
a sale. (’13) 21 Ind Cas 69 (72) (D B) (Oudh^. 

[8] The amount should, m order to constitute “price” 
be an ascertained sum of money or be capable of being 
ascertained at the time of the transfer, (Vol 13) 1926 Oudh 
196 (197) (D B) 68 (Yol 13) 1926 Oudh 368 (368)5»(’01) 
14 C P L R 117 (119) 68 (Voi 1) 1914 Cal 335 (336) ; 
41 Cal 148 (D B}« 

[But see (Vol 8) 1921 Oudh 248 (249) (D B) ^ 
0ol 34) 1947 All 110 (112) (D B).] 


[9] A contract may appoint a way of determining 
price or it may stipulate for a fair price. (Vol 14) 192T 
Cal 839 (893) : 55 Cal 285 (D B). 

[10] The price must be ascertained only in the way 
appointed. 1*01) 14 C P L R 117 (119, 120). 

[11] A transfer in consideration of the transferee 
defraying the costs of a litigation, the amount of such 
costs not being ascertainable at the date of the transfer, 
is not a transfer for a “price” and is, therefore, not a 
sale. (Vol 13) 1920 Oudh 196 (197) (D B) ^ (Vol 13) 
1926 Oudh 388 (368). 

[12] A transfer in lieu of dower, the amount thereof 
not having been ascertained or fixed, is not a sale. (’82) 

5. All 65 (69) (D B) 6& (Vol 10) 1923 Nag 330 (331) : 20 
Nag L B 126. 

[13] A transfer in consideration of past and future 
services is not for any “price” and is not a sale. (’10) 34 
Bom 287 (290) (D B). 

[But see (Vol 34) 1947 All 110 (112) (D B).] 

[14] A transfer in consideration of the vendee clear- 
ing other land of the vendor or sinking well therein 
IS not a sale, (Vol 8) 1921 Lah 82 (83) : 2 Lah 199 
(D B)^(Vol 10) 1923 Lah 70 (70). 

[15] A transfer in consideration of a sum of money 
and a forbearance on the part of the vendee to set aside 
a court sale is not a sale. (Vol 18) 1931 Mad 140 (143) s 
54 Mad 163 (D B). 

[16] Transfer in consideration of sum of money 
— Mere fact that stipulations which do not con- 
stitute the consideration for the transfer are made 
in the deed of transfer does not render the transaction 
other than a sale. (Voi 23) 1936 P C 204 (206) : 63 Ind 
App 304 : 59 Mad 910 (P 0). 

[17] Minor’s guardian drawing out monies belonging 
to minor from Court and executing security bond in 
Court’s favour— Guardian failing to account for monies 
— Court assigning bond to minor on his attaining, 
majority — Held that transaction was not sale. (Vol 18) 
1931 Ail 389 (390); 53 All 786 (FB). 

[18] An authority by A to B to sell A’s property 
includes an authority to receive the price. (Vol 29)1 
1942 Mad 634 (639): I L R (1942) Mad 775 (DB). 

9. ‘‘Paid or promised.” — [1] The fact that the 
price is not to be paid at all if possession is not deli- 
vered, does not prevent the transaction from being 
a sale. (Vol 2) 1915 All 347 (347): 37 All 631 (DB). 

[2] Sale-deed reciting that vendor had received 
Es. 1000— Finding that there was no such payment — 
Held there was no sale. (Vol 11) 1924 Nag 146 (147). 

10. Non-payment of price. — [1] Where the parties 
intend to transfer ownership but do not intend that the 
price should be paid at all, the transaction would be- 
void as a conveyance. (Vol 19) 1932 Bom 247 (247): 56 
Bom 566 (DB) © (’98) 22 Bom 176 (180, 183) (DB). 

[2] Where the title is intended to pass and the 
price is intended to be paid, the mere fact that the price 
is not actually paid at the time of the conveyance will 
not prevent title from passing to the buyer. (Vol 11) 
1924 All 938 (939) © (Vol 3) 1916 Lah 155 (166): 19ia 
Pun Be No. 53 (FB) © (Voi 16) 1929 All 85 (86) ® 
(Vol 18) 1931 Pat 236 (239) : 10 Pat 264 (DB)i® 
(Vol 11) 1924 Mad 544 (545) ® (Vol 6) 1919 Low Bur 
20 (20) : 10 Low Bur Eul 133 ® (Vol 6) 1919 Low Bur 
140 (141) ® (Vol 9) 1922 Pat 619 (641) (SB) ® (’23) 71 
Ind Cas 145 (149) (Pesh}® (’09) 11 Bom L R 383 (385) 
(DB) ® (10) 6 Nag L R 98 (102) ® (’99) 23 Bom 525 
(527) (DB) ® (Vol 6) 1919 Cal 855 (856) (DB) ® (Vol 7) 
1920 Mad 164 (164): 43 Mad 712 (DB). 

[But see (’81) 3 All 77 (81) (DB).] 

[3] The seller cannot, on the ground merely of non- 
payment of the price, claim to retain possession as 
against the buyer of the property soH. (Vol 6) 1919* 
Low Bur 20 (20) : 10 Low Bur Rul 233 ® (Vol 6] 1919' 
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Low Bar 140 (141) 1-^ (Vol 7) 1920 Mad 161 (164): 43 
Mad 712 (DB) (Vol 31) 1944 Mad 124 (125). 

[4] A sale cannot be set aside on the ground of non- 
payment of price. (Vol 16) 1929 Bom 147 (150): 53 
Bom 321 (DB) ^ (»01) 14 C P L R 57 (5S) ^ (Yol 21) 
19B4Lah917 (919) (DB) (’09) 11 Bom L R 3S3 
(385) (DB) ^ (13) 36 Mai 8 (10) (DB). 

[o] Non-pajment of purchase money — Seller can 
sue bnjer for purchase money or enforce- seller’s charge 
against properties sold. (Yoi 6) 1919 Low Bur 20 (20): 

10 Low Bur Eul 133 (’01) 14 G P L R 57 (58) ^ 

(Vol 6) 1919 Low Bur 140 (141) ^ (’99) 23 Bom 525 
(527) (DB) (’09) 11 Bom L R 383 (3S5) (DB; ►F (’ll) 
34 Mad 543 (544) (DB). 

[6] The non-payment of consideration may often be 
very strong evidence to show that the parties did not 
intend the document to be opeiative. But it is not 
conclusive to show such an intention. (Vol 5) 1918 All 
337 (338) (DB) (Vol 4) 1917 Mad 492 (494) (DB) ^ 
(Vol 15) 1928 All 391 (392) (DB). 

[7] Where a conveyance is duly executed and 
registered the presumption will, in the absence of cir- 
cumstances to the contrary, be that the parties intended 
the title to pass forthwith and tha consideration to be 
paid. (’97) 21 Mad 56 (57, 58) (DB)'F (’09) 4 Ind Gas 
541 (541); 13 Cal W N 692 (DB) ^ (Vol 3) 1916 Lah 
336 (336) (DB) ^ (’09) 32 Mad 72 (75) (DB). 

[8] Evidence showing that it was intention of par- 
ties that title should not pass until certain conditions 
are fulfilled — In such cases title will not pass until 
those conditions are fulfilled. (’13) 19 Ind Gas 562 (562) 
(DB) (Cal) * (’04) 28 Mad 124 (126) (DB) -F (’12) 37 
Bom 53 (56) (DB). 

[9] Parties agreeing that title should not pass until 
the priee is paid— In such cases title will not pass until 
the price is paid, (Vol 3) 1916 Lah 336 (336) (DB) F 
(Vol 7) 1920 Oudh 29 (30) F (’13) 19 Cal L Jour 146 
(148) F (Vol 21) 1934 Pat 68 (69) F (Yol 15) 1928 
Oudh 439 (441, 442): 4 Luck 13 (DB) F (Vol 22) 1935 
Pat 45 (46). 

[10] The mere registration of a conveyance does not 
necessarily convey title, without regard to the intentions 
of the parties. (Vol 9) 1922 Lah 356 (357): 3 Lah 389 
(DB) F (Vol 4) 1917 Cal 589 (590) (DB) F (Vol 7) 1920 
Pat 774 (774) F (1900) 27 Cal 7 (10) (DB) F (’04) 28 
Mad 124 (126) (DB). 

[11] The Court has to see what the intention of the 
parties was in each particular case, (’09) 4 Ind Cas 541 
(541): 13 Cal W N 692 (DB) F (Vol 34) 1947 Pat 1 (8) 
(DB), (Intention is to be gathered from sale-deed itself 
—Sale-deed ambiguous — Surrounding circumstances 
may be looked to — Meld upon construction of deed 
that title passed on execution.) F (Vol 9) 1922 Lah 356 
(357): 3 Lah 389 (DB). 

[12] The arrangement between the parties as to 
when the title should pass is a contract between the 
parties and if reduced to writing cannot be varied or 
contradicted by oral evidence. Such an arrangement is 
not a recital of a fact snch as the passing of considera- 
tion. (Yol 25) 1938 Pat 505 (606): 17 Pat 318 (DB). 

[13] The fact that the price is not payable into the 
hands of the vendor but in some other way does not 
alter the nature of the transaction. (Vol 24) 1937 Rang 
287 (292): 14 Rang 766 (DB). 

11. Price different from that recited. — [1] A party 
to a sale can show that the consideration was some- 
thing difierent from that recited in the deed. (Vol 1) 
1914 All 208 (209): 36 All 537 (DB) F (’09) 10 Cal L 
Jour 27 (29) (DB) F (Vol 15) 1928 Rang 47 (48): 5 
Rang 636 (DB). 

[2] The party who has acknowledged the receipt of 
consideration in the sale deed can show that he did 


nos receive it. (1900) 22 All 370 (375, 376): 27 Ind App 
93 (P C). (Affirming (’96) 18 All 168.)F (’98) 20 All 447 
(455): 25 lud App 137 (P C). 

[3] The onus ordinarily, and especially’ where the 
sale deed and the property have been delivered to the 
buyer, would be on the seller to show that there was 
no eonsideiaiion for the deed. (Vol 6) 1919 Pat 414 
(415, 416): 4 Pat L Jour 517 (DB) F (’91) 13 Ail 409 
(417) (SB). 

[4] The onus to show that there was no considera- 
tion may be rebutted by other circumstances and then 
the onus will shift to the vendee to prove payment, 
(’86)8 All GU (613) (DB). 

lo] S third party cannot question the passing of 
consideration between the vendor and the %’endee. 
(Vol 15) 192b Pat 44 (45): 7 Pat 95 (DB) F (’13) 25 
MadL .Tour 24S (249) (DB) F (’12) 1912 Pun LR 
No 110, page 339 (340 (DB). 

12. Inadequacy and intlation of price. — [1] A sale 
is not Invalid merely by reason of the inadequacy of 
the consideration. (Vol 2) 1915 Mad 1055 (1055) 
(DB) F (Vcl 11) 1924 Nag 124 (125). 

[2] The Inflation of the price in a sale-deed by the 
parties for purposes of their own does not vitiate the 
sale, if otherwise valid. (Vol 11) 1924 All 938 (939), 

[3] A selling property to B for Hs. 1200— Es. 550 to 
be paid by B to prior mortgagee and balance before 
Sub-Registrar — Latter amount paid but taken back by 
B — Former amount paid— Sale held valid, (Vol 10) 
1923 All 530 (531): 45 All 559 (DB). 

13. Sale of property of value of rupees one 
hundred or more. — [1] A sale of property of the value 
of rupees one hundred or more can be ejected only by 
a registered instrument. (Vol 9) 1922 P 0 56 (58); 
24 Oudh Cas 272: 48 Ind App 365 (P C). 

[2] An unregistered document conveys no title 
whatever. (Vol 16) 1929 Nag 65 (65) F (Vol 21) 1934 
Rang 303 (304) F (Vol 16) 1929 Rang 280 (281); 7 
Rang 271 (DB) F (Vol 5) 1918 Pat 637 (638) F (Vol 14) 
1927 Oudh 482 (483): 3 Luck 107 (DB) F (Vol 14) 
1927 Nag 289 (289) F (Vol 24) 1937 Mad 22 (24) F 
(’ll) 9 Ind Cas 55 (55) (DB) (Mad) F (Vol 11) 1924 
All 396 (396) F (Vol 16) 1929 Cal 231 (232). 

[3] Sale of fields — Sale-deed registered — Suit by 
vendee for declaration of his title to other fields on 
allegation that fields of wrong number were entered in 
sale deed— Fields respecting which declaration was 
sought worth more than Rs. 100 — Plaint ill held acqul- 
red no title to such fields In absence of registered 
document. (’47) 1947 Nag L Jour 245 (258). 

[4] The value of the property sold must be taken to 
be the amount for which it is sold and not the market 
value of the property. (’71) 15 Suth W R 558 (559) 
(DB)F (Vol 24) 1937 Pesh 39 (40). 

[But see (Vol 23) 1936 Lah 307 (316); 16 Lah 177 
(BB).] 

[5] The incompleteness due to want of registration 
is not a thing of which the executant himself can take 
notice though as regards third parties the point of time 
at which the transfer is deemed to have been effected 
is when the deed of transfer can be said to he a regis- 
tered deed. (Vol 23) 1936 Cal 17 (18): 62 Cai 979 (DB). 

14. Reversion [1] Where property in the posses- 

sion of tenants is transferred by the owner what is 
transferred is really a “reversion” and consequently 
such a transfer must be made only by registered instru- 
ment. (Vol 3) 1916 Bom 223 (223); 40 Bom 313 (DB}F 
(Vol 25) 1938 Lah 304 (305) F (Vol 25) 1938 Mad 100 
(101, 102) (DB). ^ ^ 

[But see (’99) 2 Oudh Gas 74 (77).] 

15, *'Or other intangible thing.”— [1] Tie words 
“intangible thing” have reference only to imm vable 
property and not to moveable propejiy, (Vol 2b) 1939 
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All 805 (307); I li R (1939) All 275 (DB) ^ (Vol 22) 
1985 Pat 492 (493). 

[2] The words “other intangible thing” are inten- 
ded to embrace those imponderables which are related 
to immovable property soch as for example a reversion- 
ary right. (Vol 27) 1940 All 458 (460): I L R (1940) All 
668 (DB) ^ (Vol 21) 1934 Nag 13 (15). 

[3] The following are not “intangible things”: 

(a) A right o! rcs-purchase under a contract for the 
re-purchase of immovable property. (Vol 17) 1930 
All 101 (103) (DB). 

(b) A license to sell electricity. (Vol 27) 1940 All 458 
(460): I L E (1940) All 568 (DB). 

(c) A copyright in books. (Vol 26) 1939 All 305(307): 

I L E (1939) All 276 (DB). 

(d) A turn of worship. (Vol 14) 1927 Pat 7 (8): 6 Pat 
245 (DB). 

(e) A debt already become due. (’05) 27 All 664 (567) 
(DB). 

(f) A simple decree for money or for possession of 
immovable property. (Vol 22) 1935 Pat 492 (498). 

(g) A final decree for sale under 0. 34, R, 5 of the 
Code of Civil Procedure. (Vol 12) 1925 Oudh 399 
(399, 400); 28 Oudh Cas 382. 

(h) The right of a mortgagee in moveable property. 
(’87) 10 All 20 (23). 

[4] The following are “intangible things”: 

(a) A right of easement. (Vol 22) 1935 Pat 492 (493). 

(b) A right to the rents and profits that may accrue 
in immovable property. (Vol 22) 1935 Pat 492 
(493). 

(c) The interest under a deed of settlement by which 
a person is granted an income in future rents and 
profits cf certain immovable property and also a 
share in the proceeds of the sale of the property 
in future. (Vol 23) 1936 P C 230 (233, 234): 63 
Ind App 340: 14 Rang 400 (P C). 

(d) A share of two pies in a mahal. (Vol 33) 1946 
All 125 (126). 

[5] There is a conflict of opinion as to whether an 
equity of redemption vested in the mortgagor is or is 
not an “intangible thing”: 

(a) One view is that the equity of redemption is 
“tangible immovable property” whatever may be 
the nature of the mortgage, (Vol 16) 1928 All 726 
(728, 729): 60 All 986 (FB) ^ (Vol 26) 1939 Bom 
81 (33): I L R (1939) Bom 71 (DB) (Vol 24) 
1937 Pat 178 (179); 15 Pat 772 (DB). 

(b) Another view is that in all cases the equity of 
redemption is an intangible thing, (Vol 2) 1915 
Oudh 149 (150); 18 Oudh Cas 109 (DB). 

(c) A third view is that where the property is subject 
to a simple mortgage the equity of redemption is 
tangible immovable property, but that where the 
mortgage is a usufructuary one the equity of 
redemption is an * intangible thing” within the 
meaning of this section. (’01) 24 Mad 449 (463) 
(DB) ^ (Vol S) 1921 Oudn 124 (124): 24 Oudh 
Cas 155 »$«(’13) 11 All L Jour 407 (410) (DB) 
^ (Vol 6) 1919 Cal 107 (107) (DB) ^ (Vol 6) 1919 
Oal 325 (326) (DB) ^ (*06) 3 Nag L R 72 (74) 

(Vol 23) 1936 Bom 175 (175): 60 Bom 220 
(DB) ^ (Vol 21) 1934 Nag 13 (15). 

[6] The right of a mortgagee where the mortgage is 
a simple one is “intangible property”. (Vol 28) 1941 , 
Nag 5 (6): I L E (1941) Nag 615 (DB) ^ (’01) 24 
Mad 449 (468) (DB) ^ (Vol 16) »1929 All 161 (164); 
51 All 494 (DB). 

[7] An undivided share in property connoting 
rights of possession and enjoyment is tangible property. 
(Vol 23) 1936 P G 230 (233); 14 Rang 400: 63 Ind App 
y^O-(pG). . 


[8] In the Punjab where the Transfer of Property 
Act does not apply the sale of the equity of redemption 
where the mortgage is a usufructuary one need not be 
registered where the value of the right is less than one 
hundred rupees. (12) 1912 Pun D R No, 138, p. 423 
(424) (’13) 1913 Pun L R No. 332, p. 1102 (1103). 

16. Execution of sale-deed.— [1] A person having 
a general power of attorney in his favour authorizing 
him to execute documents on behalf of the person 
executing the power of attorney can sign the sale deed 
on behalf of the latter. (Vol 6) 1919 Oudh 201 (202) 
(DB). 

[2] Where an illiterate person touches the pen and 
hands it over to another and asks him to sign the sale 
deed on his behalf, it is a sufficient execution of the 
deed. (Vol 6) 1919 Oudh 201 (202) (DB). 

[3] A sale deed purported to he executed by several 
persons but actually signed by only one of them is not 
inefiective on that ground, ('08) 31 Mad 114 (116) 
(DB). 

[4] Attestation is not legally indispensable for the 
validity of a sale deed. (Vol 29) 1942 Pesh 83 (84). 

17. Sale of property of less than one hundred 
rupees in value. — [1] In the case of a sale of property 
of the value of less than one hundred rupees a mere 
unregistered document without any delivery of property 
cannot convey any title. (*09) 5 Mad L Tim 263 (264) 
(DB) ^ (Vol 4) 1917 Mad 951 (951) (DB). 

[2] The non-registration of a document is not fatal 
to the validity of the transfer if the transferee is able 
to establish a prior oral sale and delivery of possession 
in pursuance thereof. (Vol 24) 1937 Mad 265 (265) 
(DB). 

[3] Oral sale to D by mortgagor of property usu- 
fructuarily mortgaged— Later on D paying and obtain- 
ing possession from mortgagee — > Subsequent sale by 
registered deed to P— P depositing amount for payment 
to mortgagee — P held entitled to possession, (Vol 33) 
1946 Pat 81 (82). 

18. Delivery of property.— [1] For the purposes 
of this section there must be a real and not a con- 
structive delivery of property. (Vol 8) 1921 P C 8 (9, 10): 
48 Cal 509 ; 48 Ind App 127 (P 0) ^ (Vol 15) 1928 All 
726 (728): 50 All 986 (F B). 

[2] It is not sufficient if the vendor is in possession 
and says “henceforth I am your tenant”. (’12]( 16 Ind 
Cas 228 (229) (D B) (Cal). 

[3] A recital in the document that possession has been 
given is not equivalent to a delivery of possession for 
the purposes of this section. (Vol 21) 1934 Nag 13 
(15, 16). 

[4] There is a conflict of opinion as to whether a 
sale to the usufructuary mortgagee of the property sold 
should be only by a registered instrument or whether it 
might be by delivery of property. 

(a) According to one view the transfer must be by a 
registered instrument. (’07) 34 Cal 207 (210) (D B). 
(Essence of a transfer by delivery of property is 
change of possession .)5< (Vol 15) 1928 All 726 (728): 
60 All 986 (F B ) -J* (Vol 20) 1933 Cal 544 (545) © 
(’06) 16 Mad L Jour 28 (30) (D B). ^ 

(b) According to another view, the delivery of posses- 
sion contemplated by the section is such delivery 
as the nature of the property admits of, and where 
the vendor by appropriate acts or declarations con- 
verts the vendee’s possession into that of an owner 
it is sufficient delivery of property. (Vol 12) 1925 
Mad 566 (567) (D B)'J'(Vol 13) 1926 All 300 (300)© 
(Vol 26) 1939 Bom 31 (33) : I L E (1939) Bom 71 
(D B) © (Vol 3) 1916 Nag 93 (96) : 12 Nag L R 
139 © (Vol 2) 1915 Mad 573 (574) : 38 Mad 1158 
(D B)©(Voi 22) 1935 Lab 164 (165)©(Vol 23) 1936 
Lah 756 (757) © (Vol 23) 1936 Bang 497 (498) © 
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Rights and liabilities of 55. In the absence of a contract to the contrary, ruy.r and 
buyer and seller. the seller of immoveable property respectively are subject to she liabi- 

lities, and have the rights, mentioned in the rules next following, or such of them as ^p^lieable 
to the property sold : 

(I) The seller is bound — 

(a) to disclose to the buyer any material defect in the propeity ^[or in the seller’s title 
thereto] of which the seller is, and the buyer is not, aware, and which the buyer 
could not with ordinary care discover; 

(h) to produce to the buyer on his request for examination all documents of title relating 
to the property which are in the seller’s possession or power; 


Section 54 — Note 18 (conid ) 

{Vol 20) 1983 Cal 411 (412) : 60 Gal 384-P(Vol 24) 
1937 Pat 178 (180) : 15 Pat 772 (D B ) (Yol 21) 
1934 Pat 801 (302) ^ (Vol 2) 1915 Nag 114 (115, 
116): 12 Nag L R S'PlYol 4} 1917 Oadh 345 (346) : 
20 Oudh Gas 33. 

[5] A mere delivery of property does not itself 
amount to a sale. In order to constitute a sale, the deli- 
very must be made in pursuance of a contract to sell. 
(Yol 3) 1916 Nag 93 (96) : 12 Nag L R 139 (Yol 4) 

1917 Nag 214 (214). 

[6] Proof of formal delivery of possession is not 
necessary. If there is proof that the possession passed to 
the buyer and that it did so with the assent of the 
seller and in connection with and to give effect to the 
contract of sale it is sufficient. (Vol 2) 1915 Mad 1059 
(1060) (D B)t&(’09) 5 Mad h Tim 263 (264) (D B). 

19. Contract for sale. — [1] Every sale implies a 
contract for sale. (Vol 14) 1927 Nag 177 (178, 179). 

[2] A contract for sale does not create any interest 
or charge upon the property. (Yol 3) 1916 P 0 189 
(141): 44 Cal 542; 44 Ind App 15 (P C)^ (Yol 21) 1934 
P C68 (71); 61 Ind App 115: 13 Pat 242 (PG)^<iYol 21) 
1934 P 0 233 (237); 61 Ind App 388: 29 Sind h E 74: 
58 Bom 650 (P C) (Vol 17) 1930 All 1 (2) : 52 All 
338 (F B)4<(Vol 33) 1946 Lab 322 (328) (P B) ^ (Vol 5) 

1918 Mad 681 (690) : 40 Mad 365 (F B)»i<(Yoi 32) 1945 
Nag 88 (93); I L B (1944) Nag 852 (B B). 

[3] A sale by auction is only a contract for sale. (’97) 
1897 Pun Re No. 52, p. 229 (232) (D B). 

[4] A contract for re-sale is merely a contract for 
sale. (Vol 11) 1924 All 400 (402) : 46 All 333 •$> (Vol 2) 
1915 Bom 22 (23): 39 Bom 472 ^ (Vol 17) 1930 Ail 101 
(103) (D B)'J(Vol 16) 1929 Mad 807 (810). 

[5] No distinction can be drawn between a contract 
for sale and a contract for purchase. (Vol 11) 1924 Pat 
81 (82) (D B). 

[6] A contract for pre-emption or for re-purchase does 
not create any interest or charge on the property, 
(Vol 11) 1924 All 400 (402): 46 All 333 (D B). 

[7] A received a price from B and transferred to him 
possession of the property contracted to be sold but 
there was no registered sale deed. Some years afterwards, 
the creditors of A sought to attach the property as the 
property of the vendor. It was held that the last clause 
of this section did not apply and that the vendor had 
no attachable interest in the property. (1900) 24 Bom 
400 (402) (D B) (’04) 26 All 266 (269, 270) (D B) ^ 
(Vol 11) 1924 Mad 610 (610). 

[But see (’09) 36 Cal 920 (921, 922) (D B)>5&(*04) 28 
Bom 466 (470) (D B).] 

[8] A mere agreement to sell immovable property 
merely creates a right to obtain another document con- 
veying property and is not compulsorily registrable 
under S. 17 of the Registration Act. (Vol 20) 1933 All 
846 (848) : 56 All 142 (D B) © (Yol 1) 1914 Mad 577 
(577): 37 Mad 480 (D B)©(Vol 14) 1927 Bom 195 (206): 
51 Bom 247 © (Vol 19) 1932 Lah 95 (95) (D B) © 
(Vol 24) 1937 Rang 402 (405) ; 1938 Rang L B 216 
(D B}©(»92) 5 C P L R 102(102) ©(Vol 14) 1927 All 287 


(287) : 49 All 806 (F B) © {YdI 13} Pal S9 (90) 

(D B), 

[9] A mere agreement to re convey ii^niov^Ablc pro- 
perty does not require to be registered. (Vol I) 1914 Bom 
231 (232) : 38 Bom 703 (D B) © (Vol Ib) IS26 Bom 97 
(100) : 49 Bom 862 (D B)©(’10) 11 Gal L Jonr PiG ,428} 
(D B)©(Vol 10) 1923 Rang 242 (244). 

[10] An agreement to sail ivkich acknowledges the 
receipt of either purcbase-money or earnest-money need 
not be registered. (Vol 18) 1931 Cal 171 (172) : 53 Gal 
449 (D Bl©(Vol 21) 1934 Pat 495(497, 498): 13 Pat 620 
(D B) © (Vol 16) 1929 Mad 243 (245): 52 Mad 300(DB). 

[11] A contract to sell is an obligation annexed to the 
ownership of immovable property within the meaning 
of S. 40 of this Act. (Vol 29) 1942 Mad 67 (68). 

[12] Contract for sale not completed by Conveyance- 
Parties can sue for damages for breach of contract or for 
specific performance. (Vol 3) 1916 All 368 (367) ; 38 
All 154 (D B) © (’10) 7 Ail L Jour 887 (889) (D B) © 
(Vol 14) 1927 Nag 177 (178) © (Vol 4) 1917 Mad 1009 
(1009) (D B) © (Yol 4) 1917 Pat 585 (589) (D B j © 
(Vol 12) 1925 Cal 61 (63) : 52 Gal 121 (D B) © (Vol 2) 
1916 Mad 305 (306): 37 Mad 403 (D B). 

[13] Contract for sale— Contract completed— Vendee 
can sue for possession and vendor, for recovery of pur- 
chase-money. (Vol 3) 1916 All 366 (367) : 38 All 154 
(D B) © (’91) 4 G P L R 92 (93, 94) © (’13) 36 Mad 8 
(10) (D B). 

SECTION 55-SyNOPSIS 

1. Scope. 

2. Paragraph 1, clause (a). 

3. Paragraph 1, clause (b). 

4. Paragraph 1, clause (c). 

5. Paragraph 1, clause (d), 

6. Paragraph 1, clause (t). 

7. Paragraph 1, clause (g). 

8. Implied contract for title —Paragraph 2. 

9. Paragraph 3. 

10. Right to rents and profits and interest on pur- 
chase-money. 

11. Paragraph 4, clause (b). 

12. Paragraph 5, clause (b). 

13. Third party, if can enforce contract between A 
and B as to payment of purchase- money. 

14. Paragraph 5, clause (d). 

15. Property sold subject to incumbrances — In- 
cumbrances found invalid — Person entitled to 
benefit, 

16. Paragraph 6, clause (a). 

17; Paragraph 6, clause (b). 

18. Omission to make disclosures referred to in 
paragraph 1, clause (a), 

19, ‘Tn the absence of a contract to the contrary.” 
X. Scope.— [1] This section deals with the rights 

and liabilities of the parties to a oontraot for sale as 
well as those of the parties to a completed oonyeyanco. 
(Vol 13} 1926 Mad 569 (570). 

[2] The obligations imposed by the section, except 
para 2, are in the nature of statutory obligations and are 
not implied covenants (Vol 11) 1924 Mad 54i <546). 
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(c) io answer to the besij o! his information all relevant questions put to him by the 
buyer in respect to the property or the title thereto; 

(d) on payment or tender of the amount due in respect of the price, to execute a proper 

conveyance of the property when the buyer tenders it to him for execution at a 
proper time and place; 

(e) between the date of the contract of sale and the delivery of the property, to take as 
much care of the property and all documents of title relating thereto which are in 
his possession as an owner of ordinary prudence would take of such property and 
documents; 

( f) to give, on being so required, the buyer, or such person as he directs, such possession 
of the property as its nature admits; 

( g) to pay all public charges and rent accrued due in respect of the property up to the 
date of the sale, the interest on all incumbrances on such property due on such date, 
and, except where the property is sold sabject to incumbrances, to discharge all 
incumbrances on the property then existing. 

(S) The seller shall he deemed to contract with the buyer that the interest which the seller 
professes to transfer to the buyer subsists and that he has power to transfer the same : 

Provided that, where the sale is made by a person in a fiduciary character, he shall be deemed 
to contract with the buyer that the seller has done no act whereby the property is incumbered or 
whereby he is hindered from transferring it. 

The benefit of the contract mentioned in this rule shall be annexed to, and shall go with, the 
interest of the transferee as such, and may be enforced by every person in whom that interest is 
for the whole or any part thereof from time to time vested. 

(3) Where the whole of the purchase money has been paid to the seller, he is also bound to 
deliver to the buyer all documents of title relating to the property which are in the seller’s posses- 
sion or power : 

Provided that, (a) where the seller retains any part of the property comprised in such docu- 
ments, he is entitled to retain them all, and (h) where the whole of such property is sold to 
different buyers, the buyer of the lot of greatest value is entitled to such documents. But in case 
(a) the seller, and in case (h) the buyer, of the lot of greatest value, is bound, upon every reason- 
able request by the buyer, or by any of the other buyers, as the case may be, and at the cost of the 
person making the request, to produce the said documents and furnish such true copies thereof or 
extracts therefrom as he may require; and in the meantime, the seller, or the buyer of the lot of 


Section 55— Note 1 (contd^) 

[3] In the following cases the obligations imposed by 
the section aie referred to as covenants. (Voi 15) 1928 
Sind 61 (63) : 23 Sind L E 237 (Vol 11) 1924 Pat 
822 (822). 

[4] Every sale deed U necessarily based upon the 
contract. (Vol 16) 1929 All 837 (839) (D B). 

[5] If contract is void or voidable on the ground of 
fraud, misrepresentation, coercion, undue influence, 
mutual mistake, want of consideration, etc., the sale 
itself which is based upon such contract will also be 
'vitiated to the same extent. {’98} 22 Bom 176 (180, 181) 
(D B) ^ (Vol 9) 1922 P C 403 (405) : 50 Ind App 69 ; 
45 Ail 179: 26 Oadh Gas 223 (P C). 

[6] Where a wrong property was sold by A to B under 
a mutual mistake of fact between them, it was held 
that the contract preceding the sale being void under 
S. 20 of the Contract Act, the sale itself was void and 
that B was entitled, under S. 65 of that Act, to recover 
the purchase-money paid by him. (Vol 17) 1930 All 252 
(254) (D B). 

[7] The rules in this section are not applicable to 
sales %n imitum, ('10) 8 Ind Gas 605 (605) (D B) (Low 
Bur). 

[8] The principles underlying the provisions of this 
seotion have been applied to eases arising in provinces 
to which this Act does not apply. (Vol 29) 1942 Lah 
275 (278) : I L B (1943) Bah 17 (E B) ^ (Vol 6) 1919 
T C 124 (125) (P G) ® (Vol 7) 1920 Nag 144 (145) © 


(Vol 24) 1937 Pesh 8 (9) (D B)*i<(Vol 28) 1941 Lah 407 
(412): 1 L E (1942) Lab 79 (E B). 

[9] There is no obligation on the Court in the Pro- 
vinces where the Act does not apply to so use the Act 
as if every particular detail of it is the law of the Pro- 
vince. (Vol 12) 1925 Lah 92 (93). 

[10] In the following case it was held that the seller 
could not rely upon para. 4, cl. (b) but could rely upon 
general principles of equity for his lien. (Vol 14] 1927 
Lah 103 (103): 8 Lah 257 (D B). 

[11] In the following ease it was held that in a suit 
for possession by a vendee under a completed sale, 
there being no rigid rules such as those contained in 
Ss. 55 (1) (f) and (4) (h) in North-West Erontier Pro- 
vince, The Court could pass a decree for possession in 
favour of the buyer conditional upon his paying the 
unpaid purchase-money to the seller ou the grounds of 
justice, equity and good conscience. (Vol 31) 1944 Pesh 
9 (10) (D B). 

2. Paragraph 1, clause (a). —[1] The seller is bound 
to disclose all latent defects which are material and of 
which he is aware, but not patent defects. (1800) 31 
E E 707 (707) : 5 B E 107, EqivUb v. Bound ^ (1922) 
92 L J Ch 194 (201) : 128 L T 622, Simvson v. G%lley. 

[1-a] A defect in property only prejudices the buyer 
in the physical enjoyment of the property but defect 
in title exposes him to adverse claim. (Vol 23) 1936 
Nag 4 (6): 31 Nag L E (Supp) 101. 

[2] The test of materiality of defect is that the 
defect must be of such a nature that it might be re- 
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greatest value, as the case may be, shall keep the said documents safe, uncancelled and undefaced 
unless prevented from so doing by fire or other inevitable accident. 

(i) The seller is entitled — 

(a) to the rents and profits of the property till the ownership thereof passes to the buyer; 

(h) where the ownership of the property has passed to the buyer before payment of the 
whole of the purchase-money, to a charge upon the property in the hands of the 
buyer, ^[any transferee without consideration or any transferee with notice of the 
non-payment], for the amount of the purchase- money, or any part thereof remaining 
unpaid, and for interest on such amount or part ^[from the date on w^hich possession 
has been delivered]. 

(5) The buyer is bound — 

(a) to disclose to the seller any fact as to the nature or extent of the seller’s interest in 
the property of which the buyer is aware bub of which he has reason to believe that 
the seller is not aware, and which materially increases the value of such interest; 

^ h) to pay or tender, at the time and place of completing the sale, the purchase-money 
to the seller or such person as he directs ; provided that, where the property is sold 
free from incumbrances, the buyer may retain out of the purchase- money the amount 
of any incumbrances on the property existing at the date of the sale, and shall pay 
the amount so retained to the persons entitled thereto; 

(c) where the ownership of the property has passed to the buyer to bear any loss arising 
from the destruction, injury or decrease in value of the property not caused by the 
seller; 

(d) where the ownership of the property has passed to the buyer, as between himself and 
the seller, to pay all public charges and rent w^hich may become payable in respect 
of the property, the principal moneys due on any incumbrances subject to which the 
property is sold, and the interest thereon afterwards accruing due. 

(6) The buyer is entitled — 

(a) where the ownership of the property has passed to him, to the benefit of any improve- 
ment in, or increase in value of, the property, and to the rents and profits thereof; 

(b) unless he has improperly declined to accept delivery of the property, to a charge on 
the property, as against the seller and all persons claiming under him, * ’*'3^ to 
the extent of the seller’s interest in the property, for the amount of any purchase- 
money properly paid by the buyer in anticipation of the delivery and for interest 
on such amount; and, when he properly declines to accept the delivery, also for the 
earnest (if any) ancl for the costs (if any) avrarded to him of a suit to compel 
specific performance of the contract or to obtain a decree for its rescission. 

An omission to make such disclosures as are mentioned in this section, paragraph (l)^ 
clause ( a), and paragraph ( 5), clause fa), is fraudulent. 

[a]^ Inserted by the Transfer of Pioperty (Amendment) Act, 1929 (20 [XX] of 1929), S. 17, [b] The words 

“with notioe of the payment” were repealsdj ib%d. 


Section 55 — Note 2 (contd.) 

asonably supposed that if the buyer had been aware of 
it, he might not have entered into contract at all. 
(Vol 22) 1935 Bom 16 (20): 59 Bom 83 (D B). 

[3] The following have been held to be defects in 
title. 

(a) The existence of an incumbrance not known to the 
buyer and which he could not discover by exer- 
cise of reasonable care. (Yol 12) 1925 Mad 968 
(969). ^ 

(b) The existence of an easement over the propeity. 
(1901) 70 L J Ch 822 (823) : (1901) 2 Ch 825, 
Turner v. Moon ^ (Yol 22) 1935 Bom 16 (19, 20); 
59 Bom 83 (D B). 

(e) The existence of a liability of the land being taken 
over by a company under a local Act. (1836) 150 
E R 540(544); 5 L J (NS) Ex 207, Ballard v. Way. 
(d) The existence of a restrictive covenant attached 
to tbe property sold. (1907) 76 L J Ch 621 (624) ; 
(1907) 2 Ch 191, JPemsel v. Tucker ® (1903) 72 L 
J K B 873 (875) : (1903) 2 K B 487, Molynmx v. 
Mawtrey. 


(e) The existence of a public right of way over the 
property not discoverable with ordinary care. (1922) 
91 L J Ch 567 (570) : (1922) 2 Ch 199, Yandle S 
Sons V. Sutton. 

[4] The existence of a nuisance in the neighbourhood 
of the property sold is a defect in the property. (1849) 
68 E B 170 (173): 18 L J Ch 329, Lucas v. James. ^ 

[5] The existence of an underground culvert running 
through the middle of the property is a defect in pro- 
perty where the property is sold for residential pur- 
poses. (1902) 71 L J Ch 666 (667) : (1902) 2 Ch 258, 
In re Puckett d Smith’s Contract, 

[6] Where at the time of the contract the seller is 
himself not aware of the defect, he cannot obviously 
disclose it and is, therefore, not bound to disclose it. 
(1849) 68 E R 170 (173) : 18 L J Ch 329, Lucas \\ 
James. 

[7] Where the buyer is aware of tbe defects there is 
DO duty on the part of the seller to inform him of such 
defects. (Yol 12) 1925 Mad 983 (969). 

[8] There is no duty on the part of the seller to in- 
form the buyer of the defects unless the buyer could 
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not with ordinary care discover them. (Vol 17) 1930 
Cal 561 (563) ; 57 Cal 1189 (D B)^ (Vol 32) 1945 Bom 
187 (192) (D B) ^ (Vol 23) 1936 Nag 4 (6):31 Nag L R 
(Supp) 101 ^ (Vol 2) 1915 Sind 21 (22);9 Sind L E 97. 

[9] Where a prior incumbrance is registered the seller 
is not under any obligation to disclose it. (’05) 27 All 
561 (563). (Mortgage.) ^ (Vol 2) 1916 Sind 21 (22) : 9 
Bind L R 97. (Do.) 

[But see (Vol 25) 1938 Nag 441 (442).] 

[10] The buyer c'^nnot be said to be guilty of negli- 
gence in not asking "^ior the title deeds of an adjoining 
property which prima faeie^ he has no right whatever 
to ask his vendor to produce and it is the vendor who 
is bound to disclose any covenant restricting the enjoy- 
ment of the property sold, which would be apparent 
from an examination of such title deeds. (Vol 12) 1925 
Bom 183 (184, 185) (D B). 

[11] On the discovery of a defect in title which the 
seller was bound to disclose under this clause the buyer 
may retire from the contract and refuse to complete it. 
(1830) 39 E R 114 (119, 120) ; 8 L J Oh 74, Dalby v. 
PulUn ^ (Vol 22) 1935 Bom 16 (18) : 59 Bom 83 (DB) 
®(Vol 12) 1925 Bom 85 (87);49 Bom 325 (DBj^-lVol 12) 

1925 Lah 481 (481) ; 6 Lah 308 (D B). 

[12] An omission to make the disclosure of the 

nature referred to in this clause will entitle the buyer 
not only to avoid the contract, where the transaction 
has not passed beyond the stage of contract, but to set 
aside the sale itself where the contract has been com- 
pleted by the execution of the conveyance. (Vol 29) 
1942 Sind 81 (82): I L R (1942) Kar 32 (D 13) 

1926 Cal 885 (389, 890) : 52 Cal 914 (D B) ^ (Voi 12) 
1925 Rang 372 (373) (D B). 

[13] Before the sale is set aside the buyer cannot sue 
for return of the purchase-money. (Vol 29) 1942 Sind 
81 (82) : I L R (1942) Kar 32 (D B). 

[13a] Several items of property sold at one price — 
Purchaser can have contract of sale rescinded so far as 
items with regard to which defect in title is discovered 
and recover damages — He need not surrender other 
items. (Vol 32) 1945 Mad 205 (206, 207). 

[14] Where a misrepresentation is fraudulent the 
buyer may claim damages in tort, for any loss that he 
may have sustained by reason of such fraud. (Vol 19) 
1932 Nag 148 (150) : 28 Nag L R 184. 

[15] An innocent misrepresentation by a party is 
not a ground in law for a claim for any damages. 
(1883) 52 L J Q B 609 (618) *.11 Q B D 255, JoUffe v. 
Baker ©(’96) 18 All 322 (324, 325) (D B). 

[16] Where, in an auction sale, the condition of 
sale notified that the would-be buyer should satisfy 
himself as to the nature of the property sold, it was 
held that there was a contract to the contrary and that 
the seller was not liable to disclose, under this clause, 
any defect in the property. (’21) 65 Ind Cas 734 (735) 
(D B) (Lah). 

3. Paragraph 1, clause (b). — [1] Where a con- 
tract for sale is made without any special conditions or 
stipulations as to title, the seller is bound, at all times 
and under all circumstances, to make out a marketable 
title. (Vol 25) 1938 Bom 77 (78) © (Vol 14) 1927 Sind 
49 (60) : 19 Sind L R 41 © (Vol 7) 1920 Mad 859 (861) 
(D B) © (Vol 15) 1928 Lah 154 (155) : 9 Lah 67 (D B). 

[2] A good or marketable title would mean a title 
*‘free from reasonable doubt” within the meaning of 
cl. (b) of S. 25 of the Specific Relief Act. (Vol 10) 1923 
Bom 148 (150,152, 154) : 47 Bom 369 (D B) ©(Vol 15) 
1928 Oudh 475 (477) (D B) © (Vol 22) 1935 Bom 16 
(18); 69 Bom 83 (D B). 

[3] A title which will expose the buyer to litigation 
otehazard is not such a title as is referred to in S. 25 


of the Specific Relief Act. (Vol 9) 1922 Sind 33 (36) ; 
15 Sind L R 180 © (’87) 14 Cal 518 (526). 

[4] The failure to make out a marketable title will 
entitle the bujer to put an end to the cookaet. (Vol 14) 
1927 Bom 195 (202) ; 51 Bom 247 (0 B) © (Vol 12) 
1925 Sind 220 (220, 221} (D B) ©(Voi 15) 1928 Lah 154 
(156) : 9.Lah 67 (D B). 

[5] Where there is an express contract to make out 
a marketable title and the vendor fails to make it out 
the buyer can put an end to the contract. (Vol 12) 
1925 Bom 64 (65, 68) (D B) © (Vol 12) 1925 Bom 69 
(79, ; 49 Bomi 245 (D B) © (’12) 14 Ind Cas 811 (811) 
(Low Bur). 

[6] The duty of the seller to produce documents ol 
title under this clause arises only “on the request” of 
the buyer and not if there is no such request. (Vol 4) 
1917 Low Bur 166 (167) (D Bj. 

[7] The seller is bound to produce only such docu» 
ments which are in his possessicn or power and not the 
documents which are not in his possession or power, 
though, if he has expressly agreed to produce the title 
deed such agreement will be a contract to the contrary 
and he cannot escape liability by relying upon this 
clause. (Vol 30) 1943 Mad 593 (596, 597)© (Vol 1) 1914 
Cal 137 (139) : 41 Cal 852 (D B). 

[8] Where the buyer is not satisfied with the title 
on the documents which are produced and which alone 
the seller is bound to produce, and insists on the Eeller 
producing documents which are not in his possession 
or power and which he did not undertake to produce 
by the terms of the contract for transfer, the seller is 
entitled to rescind the contract. (Vol 30) 1943 Mad 593 
(597). 

[9] Where a contract of sale mentions a sum to be 
paid as damages in case of its breach and the buyer 
refuses to carry out the contract after the seller has 
made out a marketable title the seller is entitled to 
claim from the buyer reasonable compensation under 
S. 74 of the Contract Act, even without showing that 
he has actually suffered any loss. (Vol 16) 1929 Mad 
783 (784). 

4, Paragraph 1, clause (c). — [1] If the 'seller 
gives to the question put by the buyer an answer which 
he knows to be false he would be guilty of a breach of 
duty and misrepresentation. (Vol 19) 1932 Nag 148 
(149) : 28 Nag L R 184. 

[2] An information regarding the income or the 
rental of the property to be sold is a relevant question 
within the meaning of this clause. (Vol 19) 1932 Na? 
148 (149) ; 28 Nag L R 184. 

[3] Even where the seller has, under the contract 
an express power of rescission, if requisitions are made 
which he is unwilling to comply- with, the power does 
not enable him to override reasonable requisitions. (Voi 
14) 1927 Bom 196 (201) : 61 Bom 247 (DB). 

5. Paragraph 1, clause (d).— [1] It is the duty o£ 
the buyer not only in the first instance to pay or ten- 
der the price, but also to prepare a conveyance and ten- 
der it to the seller for execution. (Vol 8) 1919 P 0 124 
(125) (P C) © (Vol 15) 1928 Bom 328 (330) (DB). 

[2] In a contract for sale of land, time is not regard- 
ed as being of the essence of the contract if there is 
nothing in the express stipulations between the parties, 
the nature of the property, or the surrounding circum- 
stances which would make it inequitable to apply the 
rule. (Vol 7) 1920 Cal 651 (663) (DB) © (Vol 6) 1919 
Sind 68 (69) : 12 Sind L R 144 (DB) © (Vol 12) 1925 
Mad 211 (212) © (Vol 8) 1921 Mad 141 (141) (DB) © 
(Voi 14) 1927 Sind 49 (50) : 19 Sind L E 41. 

[3] The tender of the price and of the proper con- 
veyance must be made within a reasonable time. (VcS 
16) 1929 P C 195 (200) (PC). 
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[4] Where there is unreasonable delay in the com- 
pletion of the contract either party can make time the 
essence of the contract by giving notice to the other 
limiting the time for performance, at the expiration of 
which he will treat the contract as broken. Such limi- 
tation of time also must be reasonable. (Vol 7) 1920 
Cal 651 (654) (DB) 15) 1928 Lah 154 (155, 166): 

9 Lah 67 (DB). 

[5] Where the seller refuses to execute a proper 
document it is not necessary for the buyer to go 
through the useless form of tendering a conveyance to 
the seller for execution before he can enforce his con- 
tract against the seller by specific performance (’67) 4 
Bom H C B (0 C) 125 (128) (DB) ^ (Vol 8) 1921 Low 
Bur 16 (18) : 11 Low Bur Rui 94 (DB). 

[6] Where the buyer has performed his part of the 
contract it is the duty of the seller to execute the ccn- 
veyanee. (Vol 12) 1925 Rang 382 (383) (DB) ^ (’ll) 

10 Mad L Tim 79 (80) (DB) (Vol 8) 1921 Low Bur 
16 (17): 11 Low Bur Eul 94 (DB). 

[7] Seller’s duty to execute the conveyance is not 
discharged by the execution of a document which is not 
operative to efiect a legal transfer. (Vol 8) 1921 Low 
16 (17, 18) ; 11 Low Bur Rul 94 (DB). 

[8] The offer of an unregistered document is not a 
discharge of the seller’s duty. (Vol 15) 1928 Mad 344 
(345). 

[9] Where the seller has executed the conveyance 
tendered by the buyer and handed it over to him, and 
the buyer has received it, the seller is not under any 
further obligation to get it registered. The buyer can 
himself present the document for registration and get 
it registered, (Vol 3) 1916 Mad 14 (16) (DB). 

[10] Where the buyer has allowed the time for 
registration to elapse he is not entitled to ask the seller 
to execute another conveyance. (Vol 15) 1928 Mad 344 
(345). 

[11] Where the buyer has paid the price but the 
conveyance has not been executed for some reason the 
buyer can recover the purchase-money paid by him. 
(’03) 25 All 618 (624, 625) (DB) (Vol 21) 1934 Cal 
699 (702). 

[12] It has been held that the buyer can, under this 
clause, call upon the seller to execute a conveyance in 
favour of his nominee. (Vol 22) 1935 Bom 340 (341, 
343) : 59 Bom 582 (DB). 

6. Paragraph 1, clause (i).— [1] In a suit for speci- 
fic performance of the contract for sale, the law allows 
the plaintiff, for the sake of convenience and in order 
to avoid multiplicity of suits, to make a claim for pos- 
session also. (Vol 12) 1925 Bom 181 (182) (DB) »2E< (Vol 
25) 1938 Rang 290 (291) ^ (’10) 37 Cal 57 (61) (DB). 

[2] It is open to the plaintiff after the execution of 
the conveyance, or after the suit for specific perfor- 
mance is decreed, to sue for possession on the basis of 
Ms title. (Vol 1) 1914 Mad 465 (467) : 38 Mad 698 
(DB) ^ (Vol 12) 1925 Bom 181 (182) (DB) (Vol 13) 
1926 Rang 197 (198) ^ (Vol 11) 1924 Mad 360 (363) : 
47 Mad 150 (DB) ^ (Vol 5) 1918 Nag 221 (223) : 14 
Nag L R 176. 

[3] Where there has been express agreement not 
only to convey but also to deliver possession the right to 
the execution of a conveyance and the right to posses- 
sion may arise coincidentally and a suit for specific 
performance alone might bar a subsequent suit for 
possession based on the same agreement. (Vol 11) 1924 
Mad 360 (363) ; 47 Mad 150 (DB). 

[4] Where the property sold is a house, the posses- 
sion that its nature permits delivery of is vacant posses- 
sion. (’32) 1932 Mad W N 122 (124) (DB). 

[5] Where the property sold is in the possession of 
tenants, the handing over of the title deeds is a suffi- 


cient delivery of possession. (’10’! S Ind v. .s dOj (^C05' 
(DB) (Lo^v Bur). 

[6] The obligation under this elapse Is nn ilic seilti 
to give possession and not on the buyer tr a»'d take 
possession. (Vol 3) 1916 Pat 222 (222, 223, : 1 Pat L 
Jour 140 (DB). 

[7] Where the seller fai’s to gl\e pusaes-Ion after the 
execution of the conveyance the remedy oi the buyer is 
to sue for recovery of possession ana to sue for 
specific performance, (’ll) 1911 Pan L R No. 92, p. 371 
(373) : 1911 Pun Re No. 18. 

[But see (V^l 24) 1937 Rang 31 ( >2).] 

[8] The breach of a covenant for t tie wi i not entitle 
the buyer to avoid the sale on that gre uid but will 
entitle him only to a eiaim for damage^. (Toi 20) 1933 
Lah 262 (263). 

[9] It has been held that where a oi a por- 

tion of the property sold is not given to buyer, the 
latter can sue to avoid the sale Itself j.i met grounda 
(Vol 20) 1933 Mad 382 (383). 

[10] Where the buyer knows that be will not get 
immediate possession and if under b’S oontxaet he ts 
entitled to such immediate possession o! the property 
contracted to be sold he may under P. &3, Contract Act, 
put an end to the contract even before It has completed 
the purchase by paying full cons.deriition, (’32) 1932 
Mad W N 122 (124, 125) (DB). 

7. Paragraph 1, clause (g).~ [1] The buyer can 
under this clause insist that the obligation under this 
clause should be fulfilled at or before the execution of 
the conveyance. (Vol 22) 1935 Oudh 112(142) {DB)!l* 
(Vol 13) 1926 Mad 569 (570). 

[2] Where property is sold free of incumbrances but 
after the execution of the conveyance it turns out that 
the property is subject to incumbrances and the buyer 
is compelled to pay them, he can recover the amount so 
paid by him from the seller under S 69, Contract Act. 
(Vol 15) 1928 P 0 98 (99) : 50 All 371 : 35 Ind App 
135 (PC). 

L2a] Sale of house free from incumbrances— Purchaser 
paying off money due under attachment of property 
before date of sale — Vendor held liable to reimburse 
purchaser for any amount due under attachment which 
purchaser had paid. (Vol 33) 1946 Mad 241 (245) (DB). 

[2b] Tenant transferring his interest to landlord by 
registered sale* deed — Landlord subsequetiy discovering 
that property was subject to mortgages — Landlord can 
renounce his position as vendee and resume old rela- 
tionship of landlord and tenant. (Yol 31) 1917 Gal 323 
(329). 

[3] The seller’s obligation to discharge prior incum- 
brances on the property sold arises, in all cases except 
where the property is sold subject to incumbrances. la 
order to raise this obligation the sale need not be ex- 
pressed to be free from incumbrances. (Vol 16) 1929 All 
791 (791) : 51 All 1053 (DB) (Vol 21) 1934 Oodh 492 
(493) : 10 Luck 274 (DB)>J<(Vol 31) 1914 Mad §72 (573). 
(Exclusion of S. 55 (1) (g) ought to be expressly men- 
tioned and cannot be impIied.)>P(Vol 32) 1945 Bom 187 
(195) (D B). (Clause (g) is an implied term unless 
negatived by contract.) 

[3a] Encumbered property not to be presumed to 
have been sold free from eneumbrauoee — Whether pro- 
perty is sold subject to encumbrance is question of 
fact — Seller contracting to sell property subject to a 
mortgage and to sell it for a fixed price without refe- 
rence to discharge of the mortgage or retention of any 
part of consideration by vendee — Property must be 
held to be sold subject to encumbrance. (Vol 32) 1945 
All 39 (40, 41) (DB). 

[4] The mere fact that the buyer is aware of the in- 
cumbrance does not relieve the vendor of the liability 
to get the same discharged. (Vol 14)1927 Mad 193(193). 
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[5] In a, sale oi lease-hold property the seller must 
pay all the rent due up to the date of sale even though 
a portion of it had been incurred even before the seller 
himself owned the property. (Yol 11) 1924 Pat 822 
(822) (DB). 

[6] The liability of the seller to pay prior incum- 
brances being a personal liability of the seller cannot be 
enforced against the transferee from him after the 
contract lor sale falls through by reason of the seller’s 
non-compliance with this clause, (Yol 13) 1928 Mad 
173 (174) (DB). 

[7] The obligation under this clause is not one which 
runs with the land and cannot ba enforced against any 
person other than the transferor. (Yol 14) 1927 Mad 
1072 (1072). 

[8] Any person other than the buyer cannot enforce 
the obligation under this clause. (’09) 6 Mad L Tim 
284 (265) (DB). 

[9] The word incumbrance includes also a recurring 
liability like that of a malutenaoce allowance. (Yol 21) 
1934 Oudh 492 (493) : 10 Luck 274 (DB). 

[10] Where the seller covenanted with the buyer 
that if by reason of any prior incumbrances the buyer 
lost possession, the seller would refund the purchase- 
money, it was held that the covenant was not contrary 
to the statutory obligation under this clause, but was 
only an additional security. (Yol 15) 1928 P C 98 (99) : 
55 Ind App 135 : 50 Ail 371 (PC). (Reversing (Yol 11) 
1924 All 937.) 

8. Implied contract for title — Paragraph 2. — 

[1] Paragraph 2 contemplates a completed sale. (Yol 
17} 1930 Cal 561 (563) : 57 Cal 1189 (DB). 

[But see (Yol 29) 1942 All 39 (41) : I L R (1942) All 
120 (DB),] 

[2] The contract implied by Para. 2 corresponds to 
the covenants for title and for quiet enjoyment in an 
English conveyance. (Yol 5) 1918 Mad 1315 (1321) : 40 
Mad 338 (F B)*5<(Yol 17) 1930 Cal 561 (563) : 57 Cal 
1189 (DB). 

[3] This paragraph is an exception to the doctiine 
caveat emptorf so far as sales of immovable property by 
act of parties are concerned. (Yol 10) 1923 Lah 590 
(590) (DB)5<(’05) 8 Oudh Cas 345 (347). 

[4] The paragraph implies a warranty of title in all 
sales executed after the Transfer of Property Act came 
into force whether such warranty be expressed or not 
in the conveyance. (Yol 31) 1944 All 243 (244) : I L R 
(1944) All 612»5 >Yo 1 11) 1924 Cal 148 (150) (DB) ^ (Yol 
23) 1928 Mad 255 (256) ^ (Yol 6) 1919 Cal 404 (405)iJ< 
(Yol 17) 1930 Mad 748 (750) (Yol 12) 1925 Lah 481 
(481) : 6 Lah 308 (DB) © (Yol 19) 1932 Nag 5 (9, 10) : 
28 Nag L R 31 {FB)*i<(Yoi 18) 1931 Sind 141 (142) : 25 
Sind L R 1735-«(Vol 17) 1930 Sind 12 (12): 24 Sind L R 
1725 ((Yo 1 10) 1923 All 169 (169). 

[5] The W’arranty implied under this paragraph is 
absolute and, in the absence of a contract to the con- 
trary, irrebuttable. (Vol 17) 1930 All 771 (773) : 52 All 
S04 (DB)e<(Yoi 4) 1917 Nag 125 (127). 

[6] The liability under the paragraph wmuld be 
deemed to subsist notwithstanding the fact that the 
buyer may have some idea as to the defect of the title 
of the seller. (Yol 31) 1944 All 243 (244) : I L R (1944) 
All 6i2fp(Yol 19) 1932 All 546 (547) : 54 All 774^P (’89) 
16 Cal 330 (342)'5<iYol 5) 1918 Mad 1315 (1320) : 40 
Mad 338 (FB)»£-<(Yol 4) 1917 Nag 125 (127}^{Yol IS) 
1931 Sind 141 (142) : 25 Sind L R (Yol 16) 1929 
Pat S88 (389) ; 8 Pat 432 (DB). 

[See however (Yol 3) 1916 Mad 603 (603) (DB).] 

[7] Where a guardian executed a sale on behalf of a 
minor on obtaining permission from the District Judge 
' but the permission was found to ba ineffeccive and oon- 
- sequently the sale was held invalid, it was held that 


buyer was not entitled to any relief on the covenant for 
title against the guardian or the minor. (Yol 21) 1934 
All 646 (651) : 56 All 997 (DB). 

[8] In auction sales there is no guarantee by the 
Court or by the decree-holder corresponding to the 
guarantee under this paragraph. (Yol 11) 1924 Cal 172 
(172) (DB). (Rent sale.) (’01) 28 Cal 235 (237) (DB)© 
(’06) 8 Ail L Jour 820 (823) (DB) ©(’29) 10 Lah L Jour 
488 (490, 491)©(Vol 12) 1925 Lah 467 (468) : 6 Lah 
283 (DB)©(Vol 18) 1931 Nag 116 (117) : 27 Nag L B 
318©(’10) 8 Ind Cas 605 (605) (DB) (Low Bur). 

[9] It is only the right, title and interest of the 
judgment-debtor that passes to the auction- purchaser, 
and the latter takes them subject to any claims that 
may subsequently be made by third parties. (Yol 24) 
1937 All 18 (19) ©(Yol 20) 1933 All 63 (64, 65) : 54 All 
948 (DB)©(Vol 17) 1930 Lah 937 (941). 

[10] A covenant for title is not the same thing as a 
contract of indemnity. (Yol 15) 1928 Mad 894 (896) : 
61 Mad 688 (DB)©{’02) 26 Bom 750 (754) (DB). 

[11] Y/here the seller stated that the property was 
subject to a yearly tenancy but it was fouud that the 
tenancy was a permanent one, it was held that on the 
ground of the defect in the quality of the property the 
buyer w'as entitled to claim damages for breach of the 
implied contract. (Vol 3) 1916 Bom 279 (280,281) (DB). 

[12] Where the quantity of certain land sold was 
found to be less than that stated in the sale deed, it was 
held that a breach of a covenant implied by this clause 
had been committed. (Vol 8) 1921 Lah 357 (360). 

[But see (Voi 3) 1916 Mad 526 (526) (DB).] 

[1 3] It has been held that this clause imports not 
only a covenant for title, but also a covenant for quiet 
enjoyment. The covenant for quiet enjoyment means 
that, the buyer shall not be disturbed in his possession 
and enjoyment of the property. (Vol 19) 1932 Nag 5 
(9) : 28 Nag L R 31 (FB) © (Vol 17) 1930 Sind 12 (12): 
24 Sind L R 172©(Yol 15) 1928 Sind 61 (62) : 23 Sind 
L R 237©(Yol 3) 1916 Mad 14 (15) (DB). 

[14] It has been held that this clause does not 
import any contract to put the buyer in possession of 
the property sold. (Vol 13) 1926 Mad 495 (496). 

[15] It has been held that the liability under the 
proviso is not enforceable against the person who has 
acted in a fiduciary character but only against the 
person on whose behalf the sale is executed and that 
even this cannot be done if the sale is not binding upon 
the latter person. (Yol 21) 1934 All 645 (650, 651) : 56 
All 997 (DB). 

[16] The following case holds that a breach of a 
warranty implied by law in respect of a sale eSected 
by a guardian cannot result in a personal liability on 
the ward for damages. (Vol 11) 1924 Oudh 99 (100). 

[17] It has been held that where the Official Recei- 
ver purports to sell property to which the insolvent 
has ceased to have title, the sale cannot ba said to have 
been made in a fiduciary character within the proviso 
to paragraph 2. (Yol 29) 1942 All 39 (41): I L B(1942) 
All 120 (DB). 

[18] The following persons can take advantage of 
the implied contract: 

(a) A transferee from the buyer. (Yol 16) 1929 
Bom 361 (363, 364, 365) © (Yol 22) 1935 Mad 
961 (963) © (Yol 4) 1917 Mad 296 (297) ©(Yol 19) 
1932 Nag 5 (9) : 28 Nag L R 31 (FB). 

(b) A pre-emptor of the buyer. (Vol 17) 1930 All 
771 (774) : 52 All 604 (DB) © (Yol 18) 1931 
Nag 166 (168) : 27 Nag L R 392© (Yol 15) 1928 
Lah 357 (359; : 9 Lah 659 (DB). 

(c) A transferee from the pre-emptor. (Yol 16) 1929 
All 293 (295) : 51 All 651 (DB). 

[19] After the buyer transfers the property pur- 
chased by him, to a second transferee, he cannot claim 
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tha benefit of the covenant in respect of such property 
unless he shows that he has settled with his transferee 
and is himself entitled to damages on this covenant. 
(Vol 17) 1930 Mad 748 (751). 

[20] A breach of the implied contract under this 
paragraph takes place where there is an adverse right 
or an outstanding interest, charge, or claim, which 
may prevent the buyer from enjoying the estate. 
(Yol 3) 1916 Bom 279 (280) (DB). 

[21] A sells property to B free of incumbrances. 
But subsequently it is found that there are prior in- 
cumbrances. The statutory contract must be deemed 
to have been broken by the seller. (Vol 9) 1922 P G 
176 (176) (P G). 

[22] A sells property to B and it is subsequently 
"found that a portion of it has already been granted by 
A to another pers3u. There is a breach of the coven- 
ant of title. The mere fact that possession of that 
portion has not been given to the buyer does not debar 
him from claiming damages for the breach. (Vol. 26) 
1939 All 170 ^172] (DB). 

[23] Where on the date of the sale itself the seller 
had no title to the whole or pait of the property sold, 
the implied contract is broken with the execution of 
the conveyance. (Vol 2) 1915 Nag 46 (47) : 11 Nag 
LE186>J«(Vol 21) 1934 Mad 687 (688): 67 Mad 
1016 S'(’02) 26 Bom 750 (754) (DB). (Although the 
buyer may be ignorant of the breach.) ‘P (Vol 2) 1915 
Mad 766 (767) (DB). (Do.) 

[24] Where the seller has power to transfer the 
property on tha date of the sale, but the transaction 
Is a voidable one at the instance of a third person, a 
breach of the implied contract will take place when the 
transaction is avoided by such third person and not on 
the date of tha sale itself. (Vol 19) 1932 Nag 3 (4). 

[25] On a breach of the contract implied by this 
paragraph the buyer will be entitled to claim damages 
for such breach under S. 73 of the Contract Act. 
(Vol 3) 1916 Bom 279 (281) (DB) © (’29) 31 Pun L E 
432 (484) (DB) ^ (Vol 8) 1921 Mad 384 (385) : 44 
Mad 187 (DB) ^(Vol 20) 1933 Nag 364 (365) (J-lVol 4) 
1917 Nag 125 (127)^<^»02) 5 OudhCas78 (80) ^(Vol 17) 
1930 Mad 748 (750). 

[26] Where a sale is free of incumbrances, and the 
buyer, on discovery of an incumbrance is compelled to 
pay the incumbrancer, he can uader S 69 of the Con- 
tract Act recover the money so paid. (Vol 15) 1923 
P C 98 (99) : oO Ail 371 ; 55 Ind. App. 135 (P C). 

[27] Where an incumbrance, not disclosed at the 
time 01 the sale, is discovered thereafter, the buyer 
can sue for damages notwithstanding he has not paid 
o3 the incumbranca. (Vol 18) 1931 Nag 166 (168) : 
27 Nag L R 392. 

[2SJ Tha measure of damages m a suit for damages 
on tha impiiad contract would be governed by the 
provisions of S. 73 of the Contract Act. (Vol 8) 1921 
Lab 357 (360) (DB) ^ (Vol 17) 1930 Mad 748 (750) 
16) 1929 Lah 416 (418) (DB) ^ (’08) 32 Bom 
165 (171). 

[29] Tha buyer is entitled on the implied covenant 
to claim not only the value of the property conveyed 
hut also the value of the improvements ejected by the 
buyer in the ordinary course. (Vol 18) 1931 Nag 14 
(16) : 27 Nag L R 207. 

[30] Sale deed by A and B—Covenanb for title by 
both — B’s share in property found encumbered— Both 
A and B are liable in damages to buyer. (Vol 30) 1943 
Mad 752 (753). 

[31] The implied covenant for title under this 
paragraph may be negatived by a contract to the 
contrary. (Vol 14) 1927 Sind 120 (122) : 19 Sind 
X E 337 (Vol 7) 1920 Mad 634 (635) (DB). 


[32] Where there is a covenant in the sale deed 
that the seller shall not be liable for any defect of 
title in the property transferred, it will be a contract 
to the contrary. (’07) 30 Mad 284 (286) (DB). 

[33] A clause in the sale deed that the seller had 
not created any incumbrances on the property does 
not exclude the statutory covenant for title. (Vol 13) 
1926 Mad 255 (256) ^ (’iO) 8 Ind Gas 91 (95) 
(DB) (Cal). 

[34] An express warranty of title and possession is 
not a contract to the contrary, (Vol 12) 1925 All 
704 (705). 

[35] A stipulation that if the buyer lost possession 
of any portion of the property he was entitled to 
rescind the contract and sue for the consideration is 
not a contract to the contrary. (Vol 19) 1932 All 224 
(226) (DB) ^ (Vol 20) 1933 AU 203 (205) (DB). 

[36] A stipulation ihat the heirs and reversioners 
of the seller would have no objection and if they 
claimed tha land, the seller would pay damages, price 
and costs and take back the land, is not a contract to 
the contrary. (Vol 10) 1923 Lah 590 (591) (DB), 

[37] A stipulation that if any dispute arose through 
the seller in respect of the land, he would get it set- 
tled, is not a contract to the contrary excluding the 
covenant for title. (Vol 2) 1915 Mad 689 (690). 

[38] A contract to the contrary cannot be deduced 
from the mere fact that the buyer was aware of the 
defect in title. (Vol 5) 1918 Mad 1315 (1319) : 40 
Mad 338 (FB). 

[See also (Vol 32) 1945 Mad 205 (206). (Express 
covenant for title— Buyer knowing defect in title of 
seller before purchase— He can still sue for damages 
for breach of covenant )] 

[39] It has been held that a contract excluding the 
covenant for title implied by this paragraph must be 
embodied in the deed itself and that an oral agreement 
to that efiect is not admissible in evidence under 
S. 92 of the Evidence Act. (Vol 17) 1930 All 771 
(774) : 52 All 604 (DB). 

[40] The benefit of an implied covenant for title 
may be waived by the buyer, who cannot, after such 
waiver take advantage of it. (’90) 13 Mad 158 (165) 
(DB) ^ (’92) 15 Mad 50 (53) (DB). 

9. Paragraph 3. — [1] The title deeds for the 
property sold belong to the buyer as an Incident of the 
property sold, though noi granted by express words. 
(’87) 11 Bom 485 (486) (DB). 

[2] Where the mortgagee sells the rcortga.:e pro- 
perty under a power of sale which he has under S. 69 
of the Transfer of Property Act, the mortgage deed 
must be handed over to the buyer. (Vol 26) 1939 Mad 
774 (775) (DB). 

[3] Where the buyer had executed a promissory note 
to the seller for the price, hut did not tender a proper 
conveyance to him for execution by him under para- 
graph I, clause (d) it was held in a suit by the seller 
on the promissory note, that the buyer was not entitled 
to claim that the seller did not give him tha title 
deeds, and that he was consequently not bound to pay 
the amount due on the note. (Vol 6) 1919 P G 124 
(125) (P G). 

[4J The buyer of the lot of a greatest value is, under 
the proviso, entitled to the possession of the title 
deeds, and the seller has no right as against him to 
retain them even though he had covenanted with 
the earlier buyers of other portions of the property 
that be would produce the title deeds when required; 
but, in such a case, according to the English practice, 
the purchaser of the greatest value must give a coven- 
ant to tha seller that he will produce the deeds p-nd 
indemnify the seller against bis liability under the 
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covenants in tbe prior sale deeds. (Vol 2S) 1941 
Bom 48 (49) : I L B (1941) Bom 55 (DB). 

10. Right to rents ‘and profits and interest on 
purchase-money.— [1] In tbe Ponjab where the Act 
is not in force, it has been held that after the contract 
for sale the seller is not entitled to rents and profits 
alter the date fixed in the contract for completing the 
sale, (Voi 17) 1930 Lah IBl (132) (DB). 

[2] Where, on the passing of ownership, delivery of 
possession has been given to the buyer but he has not 
paid the pnrebase-iaoney, the act of taking possession 
will be regarded as an implied agreement on the part 
ol the buyer to pay interest on the purchase money 
from the date on which he took possession. (1806) 33 
E E 10 (11) : 8 R B 275 Fhtdyer v. Cocker, 

[See however (Vol 17) 1930 Nag 32 (32).] 

[8] It is inequitable in the absence of an express 
stipulation that either party to a contract of sale 
should, at one and the same time, enjoy the benefits 
flowing from possession of the property and those 
flowing from tbe possession of the purchase-money: 
tbe estate and tbe purcbase money are things mutually 
exclusive. (Vol 28) 1941 P 0 114 (118, 119) (P C) 
©(\ol5) 1918 P C 129 (134): 45 Ind App 233; 
43 Bom 181 (P C). 

[4] Where on the passing of ownership no delivery 
of possession is given to the buyer, and no purchase- 
money is paid by tbe buyer to the seller the buyer will 
be entitled to the rents and profits from the seller from 
the date of tbe conveyance, but the seller will not be 
entitled to a charge for interest on the unpaid purchase- 
money. (Vol 24) 1937 Sind 198 (201) : 31 Sind L Pv 
150 (D B). 

[5] Tbe right of the seller to interest on the purchase- 
money is not absolute, but will depend upon the equi- 
ties and circumstances of each case. (12) 35 Mad 
625 (627) (DB) ‘J«(Vol 20) 1933 Bang 401 (402). 

[See however (Vol 20) 1933 Oadh 33 (34, 35) : 8 
Luck 185 (D B).] 

[6] The seller cannot claim interest if the non-pay- 
ment of the purchase-money is due to his own default. 
(Vol 5) 1918 Oudh 398 (402) : 21 Oudh Cas 234 (DB) ^ 
(Vol 5) 1918 Mad 716 (717) (D B) ^ (Voi 17) 1930 Lah 
568 (571) : 11 Lah 587 (D B) ^ (Vol 8) 1921 Mad 498 
(503, 504) (D B), 

[But see (’93) 1893 Bom P J 349 (D B).] 

[7] Where a portion cf the consideration money is 
retained by the purchaser under the express terms of 
the contract between the parties to be paid to an en- 
cumbrancer, the seller will not be entitled to any inte- 
rest on such money, (Vol 30) 1943 Mad 482 (48$, 487): 
I L E (1943) Mad 885 (DB). 

[8] Where before the ownership has passed to the 
buyer, tbe seller has delivered the property but the 
buyer has not paid the purchase-money the seller would 
be entitled to the rents and profits of the property until 
the data of conveyance. It has been held that in such 
cases the seller would be entitled to interest on the pur- 
chase-money. (Voi 9) 1922 Bom 186 (187) : 46 Bom 
195 (D B) (’93) 1893 Bom P J 349 (D B) ^ (Voi 20) 
1933 Mad 844 (845, 846). 

11. Paragraph 4, clause (b). — [1] The seller’s 
charge under this Act is non- possessory. (’07) 30 Mad 
524 (525) (DB) ^ (Vol 26) 1939 Nag 210 (212) : I L R 
(1939) Nag 636 (Vol 7) 1920 Mad 164 (164) : 43 Mad 
712 (DB) (Vol 19) 1932 Bom 247 (248, 252) : 56 
Bom 656 (DB) ^ (’08) 30 All 125 (127) (DB) ^ (Vol 10) 
1923 Pat 205 (206) (DB). 

[2] The seller’s charge being non-possessory a condi- 
tion in the decree that the unpaid purchase-money 
should be paid before possession is delivered to the 
plaintiff cannot be imposed, though tbe Court can, in 


order to avoid multiplicity of suits, incorporate tho 
statutory charge in the decree and order that it should 
be paid within a particular time. (Vol 7) 1920 Mad 164 
(164) : 43 Mad 712 (D B) (Vol 34) 1947 Mad 92 (94) 
(D B) (Voi 31) 1944 Mad 124 (124, 125) ^ (Vol 19) 
1932 Bom 247 (251) : 56 Bnm 556 (DB]5< (Voi 26) 1939 
Nag 210 (212, 213) : I L K (1939) Nag 636 ^ (’ll) 34 
Mad 543 (544) (DB) ^ (Voi 24) 1937 Sind 198 (200) : 

31 Sind L R 150 (DB). 

[But see (’89) 11 All 244 (252) (D B) ^ (Vol 52) 
1945 All 139 (139, 140) (D B) •K (Vol 20) 1933 Rang 
401 (402) (Vol 5) 1918 Low Bur 26 (27) (D B)*^ (Voi 
1) 1914 Cal 239 (241) (D B) ^ (’04) 27 Mad 28 (30) 
(D B) ^ (’90) 4 0 P L R 92 (93, 94) >2. (’78) 2 Bom 547 
(549) (D B) (’10) 6 Nag L E 98 (102) ^ (Vol 31) 1944 
Pesh 9 (10) (D B).] 

[3] The charge is not only for the unpaid purchase- 
money but also for the interest on such amount from 
the date on which possession has been delivered. (13) 
1913 Pun Ee No. 39 ^ (’90) 13 Mad 158 (165) (DB). 

[4] This paragraph, by itself, does not give tbe sel- 
ler any right to interest on the purcbase- money. Its 
object is to give tbe seller a charge cn tbe property for 
the unpaid purchase- money and of the interest also 
assuming that interest is payable. (12) 35 Mad 625 
(627) (D B). 

[See also (Vol 30) 1943 Mad 482 (487) : I L R (1943) 
Mad 885 (D B).] 

[5] The paragraph will not apply unless tbe owner- 
ship of tbe property has passed to the buyer. (Vol 26) 
1939 Rang 46 (47) (D B)>I<(Vol 12) 1925 Mad 660 (668). 

[6] A sold certain property to B for 935 rupees 
directing B to pay 435 rupees to C, D pre-empted B by 
depositing 935 rupees into the Court. This was drawn 
by B who did not, however, pay 0, who therefore re- 
covered it from A. A thereupon sued D to enforce his 
charge. It was held that D got the property only after 
be had paid tbe purchase-money and this clause did 
not apply. (Vol 1) 1914 All 349 (349) (DB). 

[7] A agreed to purchase propecty from B and, 
before completion of the purchase, sold the property to 
G and asked B to execute the conveyance in favour of 
G. B executed the conveyance to C who did not, how- 
ever, pay the purchase-money to A, It was held that A 
had no charge on the property in O’s bands. (Vol 28) 
1941 Mad 128 (129) (D B). 

[8] The charge given by this paragraph to tbe seller 
is an interest in immovable property. (Vol 21) 1934 
Mad 615 (616) {D B). 

[9] The charge given by this paragraph is transfer- 
able. (Vol 2) 1915 Cal 543 (544) : 42 Cal 849 (D B) * 
(Vol 18) 1931 Nag 89 (90) : 27 Nag L E 288 (Vol 21) 
1934 Lah 348 (349) (D B) ^ (Vol 5) 1918 Mad 1045 
(1048) : 39 Mad 997 (F B) ^ (Vol 14) 1927 Nag 332 
(333) (Vol 25) 1938 Mad 457 (458) (D B). 

[10] The charge under this paragraph can be attach- 
ed by a creditor of the seller in execution of a decree 
against the latter. (Vol 13) 1926 Mad 903 (903)'i'(’09) 
31 Ail 443 (444) ^ (Vol *24) 1937 Lah 60S (609) ►E (Vol 
22) 1935 Mad 872 (873) : 59 Mad 1 (D B) E (Voi 28) 
1941 Bom 198 (200) : I L R (1941) Bom 290 (D B). 

[11] The charge can be eniorced against a transferee 
from the buyer with notice of the non-payment. (Vol 
28) 1941 Lah 10 (15) : I L R (1941) Lah 563 (D B) E 
(Vol 26) 1939 Mad 876 (877) E (Vol 19) 1932 Oadh S3 
(90) : 7 Luck 405 (D B). 

[12] The charge cannot »be enforced against a 
fide purchaser without notice. (Vol 9) 1922 Mad 335 
(336) (DB). 

[13] Where property is sold to several purchasers in 
several shares, the seller has a lien for the whole of 
unpaid purchase-money on the whole of the property 
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in the hands of the bayers. Ha is not concerned with 
the proportion of the purchase-mooev paid by each of 
them. (Vol 21) 1931 Lab 348 (849) (D B). 

[14] Where the consideration for the sale is a coven- 
ant by the buyer such as a promise to allot certain 
shares of a company in future, there is no purehase- 
money doe, and consequently, no question of any chargi 
for unpaid purchase-money arises. (Vol 26) 1939 Ptang 
46 (47) (D B). ((’04) 31 Cai 57 : 30 Ind App 2B8 (P C), 
Foil) 

[15] The question whether a separate agreement for 
payment of the purchase-money is to be in addition to 
or in substitution of any charge, so that the sale can be 
considered to be one in consideration of a covenant 
depends upon the intention of the parties, to be gather- 
ed from the document itself and the surrounding cir- 
cumstances. (Vol 5) 1918 Mad 82 (83) (D B) ^ (’83) 
1883 Pun Re No. 66, page 194 (l97) (D B). 

[16] Where the sale was in consideration of a sum 
of money which the buyer undertook to pay by instal- 
ments it was held that such undertaking was not a 
^'contract to the contrary” within the meaning of this 
sect' on. (’04) 3i Cai 57 (72) : 80 Ind App 238 (P G). 

[17] A mere undertaking by the buyer to discharge 
the debt due to the creditor of the seller from out of 
the money in consideration of which the sale is made 
is not *‘a contract to the contrary.” The charge la, 
therefore, net excluded by such an undertaking. (Vol 
29) 1942 Lah 275 (278) ; I L R (1943) Lah 17 (F B)^ 
(Void) 1918 Mad 1045 (1048) :i39 Mad 997 {F B). 
(Overruling (*10) 33 Mad 446 and (’ll) 21 Mad L Jour 
359,)>f (Vol 8) 1921 All 54 (54) ; 43 All 314 (DB)^ 
(Vol 21) 1934 Oadh 240 (242) : 10 Luck 26 (D B) 

(Vol 20) 1933 Oadh 33 (34) ; 8 Luck 185 (DB) ^ (Vol 
29) 1942 Bom 67 (70) (D B). (Purchase* money does not 
lose its character by such direction.) 

[But see (»i3) 11 AU L TTour 152 (154) ^ (Vol 3) 
1916 Oudh 143 (144, 145)] 

[18] The charge is not excluded merely by the seller 
accepting a promissory note or other personal under- 
taking from the buyer or third party. (Vol 30) 1943 
Mad 28 (29) : I L R (1943) Mad 405 (D B) 6E< (Vol 32) 
1945 Mad 407 (409). (Charge not put an end to by ven- 
dor obtaining decree on pro-note and transferring it to 
some one else.) ^Yo\ 17) 1980 Lah 568 (570) : 11 Lah 
587 (D B) * (Vol 26) 1939 Mad 590 (592) *$• (Vol 8) 
1921 All 74 (75) ; 43 All 544 (D B). 

[19] The charge is not excluded by a recital that the 
purchase-money is reserved with the buyer in order 
that he may execute an hypothecation bond for that 
amount in favour of seller. (’13) 25 Mad L Jour 245 
(247) (D B). 

[20] The charge is not excluded by a recital that the 
consideration money has been received. (Vol 3) 1916 
Oudh 143 (145) © (’83) 1883 Pun Re No. 66 p. 194 
(197) ^ {Vol 13) 1926 Oadh 81 (83) : 1 Luck 7 (D B). 

[21] It has been held that where the purchaser 
agreed to pay the purchase-money only after redemp- 
tion of a mortgage on the property, this was a contract 
to the contrary and no charge arose. (Yol 29) 1942 
Bom 67 (71) (D B). 

[22] Wheie a mortgage is taken by the seller from 
the buyer for the purchase-money due, and thus a 
higher security than that aSorded by the charge is 
taken, the inference would be that the charge is exclud- 
ed or abandoned. (Vol 6) 1919 Nag 109 (1X1) : 15 Nag 
L E 109 © (Vol 14) 1927 Mad 219 (221) : 50 Mad 548 
(D B). 

[23] Where the seller had taken two promissory 
notes and a mortgage for the purchase-money it was 
held that the purchase-money was replaced by the 
notes and the mortgage and there was no question of a 


charge for outstpnding puicbase-moncv. (Vol 21) IS'U 

Rang 190 (192). 

[But see (Vol IT) 1930 Lah 568 (570) : 11 Lah "^7 
(D B) ] ' , . 

[24] Where a mortgage is executed, but is not regis- 
tered the charge is not excluded. (Vo! 7) 1920 Mad 152 
(152) *-1- (Vol 14) 1927 Mad 219 (221) : 50 Mad 548. 

[25] Where in pursuance of an undertaking by the 
buyer to pay the creditor of the seller, the buyer enters 


into an agreement with the creditor and makes himself 
liable d'rectly to him for the amount, the seller is 
freed from the iiablity to pay the creditor, and there is 
no longer any purchase-money payable by the buyer to 
the seller. Consequenciy, there is no ionger any charge 
lor unpaid piiirehase-money. (’13) 36 Mad 348 (350) 

(D B) ^ [Voi 5) 1918 Mad 1045 (1049) : 39 Mad 997 
(F B). 

[26] The novat on between the buyer and the cre- 
ditor has been held to be a contract to the contr?-ry. 
(Vol 14) 1927 Mad 219 (221) : 50 Mad 548 (D B). 

[27] Where it is agreed oetweeii the sellar, the buyer 
and a third party that the buyer should pay the pur- 
chase money to the third party, and not to the seller 
there is no purchase-money and consequently no charge, 
(’ll) 1911 Pun L R No. 20, page 126 (129) (DB). 

[28] Where A. the father of B, a minor, sold pro- 
perty X for 2600 rupees out of which a sum of 800 
rupees was left with the buyer on condition that he 
should keep it until B attained majority and then pay 
it over to B, it was held that A had no charge under 
this clause for any purchase money, (Vol 26) 1939 
Mad 722 (724) (D B). 

[29] Where at the time of the sale there is a con- 

tract to the contrary excluding a charge, the charge 
does not arise at all, and there is no question of its 
revival later on. (Vol 14) 1927 Mad 219 (225) ! 50 Mad 
548 (DB). . ^ ^ 

[30] A sold property to B who did not pay a part of 
the purchase-money. C pre-empted B and paid the 
purchase-money to A. Subseqnently, the pre-emption 
was set aside and A sued B for the unpaid purohase- 
money. It was held that as soon as G paid the purchase- 
money to Aj his charge under this ^ clause was 
extinguished and could not be enforced until A refunded 
to C the money received by him from 0, (’13) 16 Oudh 
Cas 1 (3). 

[31] Where the seller endorsed upon the sale deed a 
receipt for the full purchase -mo '"'ey and delivered the 
title deeds to the buyer, and a third person rely mg upon 
this endorsement took a transfer of the property by way 
of mortgage, it was held that the seller was estopped 
under S. 115 of the Evidence Act from claiming a 
charge for the unpaid purchase- money against the 
transferee. (’09) 33 Bom 63 (61) (DB). 

> 12. Paragraph 5, clause (b). — [1] It has been 
held that in cases covered by the proviso the buyer 
must pay the amount retained by him to the persons 
entitled to it forthwith on the date of the sale-deed, 
(Vol 12) 1925 All 488 (490)'l‘(Vol 23) 1936 Ail 598 (599) 

It has been held in the following cases that in 
cases covered by the proviso there is no breach of con- 
tract until the payment by the buyer becomes im- 
possible. (VoU4) 1927 Oudh doS (456):2 Luck 731 (DB). 

[3] The buyer is not bound to pay or tender the 
purchase money unless the seller is ready and willing 
to perform Ms part of 

conveyance. (Vol 10} 1923 SmdSJ (52) . 16 bind L R 
278 (DB). 

[4] It has been held that the duty ot the buyer 
under this clause is to pay the PMOhase-tnoney at the 
time ol the registration (Vol 24) 1937 Nag 348 (247) . 
I L B (1938) Nag 46, 
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[5] The bnyer cacnot break the contract on the 
ground that the property is subject to incumbrances. 
(Vol 4) 1917 Low Bur 166 (167) (DB)^(’07-08) 4 Low 
Bur Kul 86 (87). 

[6j The amount retained by the buyer if not paid 
by the buyer to the incumbrancer must be paid to the 
seller. (Vol 23) 1936 Mad 528 (530). 

[7] If there is any unexpended balance out of the 
amount retained by the vendee in the hands of the 
vendee as a result of a statutory reduction of the debt 
by the scaling down of the debt under some Debt Belief 
Legislation it must be naid to the seller. (Vol 80) 1943 
Blad 482 (486) : I L B (1943) Mad 885 (DB)^(Vol 29) 
1942 Mad 525 (526) (DB). 

[8] In the ease of a sale subject to incumbrances the 
amount payable on the incumbrance is really not pur- 
chase-money at all and the seller is not concerned as 
to whether and when the money is paid. (Voi 3) 1916 
Oudh 143 (144) ^ (’83) 10 Oal92 (95). 

[9] In the case of a sale subject to incumbrances 
there is an implied contract by the buyer to indemnify 
the seller against any loss caused to the seller by reason 
of a non payment of the incumbrance. (’12) 16 Gal 
W N 1010 (1042) (DB) * (Vol 5) 1918 Mad 1135 (1136) 
(DB) ^ (Vol 20) 1933 Mad 424 (426) : 56 Mad 724. 

[10] Where after the Sale the seller remains liable 
either personally or in respect of his other properties 
the sale is one free of incumbrances although the 
parties might have stated it to be one subject to incumb- 
rances. On the other hand, if he is not so liable the sale 
though stated to be free of incumbrances is really one 
subject to incumbrances. (Vol 21) 1934 All 406 (418) ; 
56 All 766 (EBj-S^lVol 22) 1935 Lab 50 (51). 

[11] Where the direction in the sale deed to the 

buyer to pay a third person specifies a time within 
which the payment is to be made, the payment must 
be made within that time. Where no time is specified 
such payment must, under S. 46 of the Contract Act, 
be made within a reasonable time from the date of the 
sale deed. (Vol 24) 1937 Lah 608 (609) (Vol 20) 1933 
All 386(388) : 55 All 490 (’07) 6 Cal L Jour 398 

(402)(DB) ^ (Voi 18) 1931 All 95 (97); 52 AH 761{DB). 

[But see (’12) 34 All 429 (433) (DB).] 

[12] The direction to pay the purchase-money or 
part of it to a simple money creditor of the seller is 
ordinarily revocable at any time before payment has 
actually been made. The seller can also vary the direc- 
tion and ask the buyer to pay it to himself or to any 
other person. But in such a case, if the sale is free of 
encumbrances the vendee will be entitled to retain 
such amount as may be necessary to pay ofi the en- 
cumbrances. (Voi 29) 1942 Mad 583 (584). 

[13] The seller is always entitled to recover per- 
sonally from the buyer the unpaid purchase money as 
a debt due. (Voi 29) 1942 Lah 275 (278) : I L E (1943) 
Lah 17 (FB) (Vol 18) 1931 All 99 (100, 101) : 52 AH 
901 (DB) © (Voi 23) 1936 All 870 (872) (DB) ^ (Voi 6) 
1919 Mad 367 {368} (DB). 

[14] A transferee from the buyer is not personally 
liable to the seller for the unpaid purchase-money. (Vol 
11) 1924 Mad 353(359) (DB)i5*{Vol 1) 1914 All 131 (134). 

[14a3 When the vendee happens to be a minor or a 
ward of Court, he cannot incur a personal liability with 
respect to the unpaid purchase-money. In such a case 
the only remedy open to the vendor is to recover the 
unpaid purchase-money by enforcement of the charge 
against the property sold. (Vol 32) 1945 AH 156 (158) 
(B B). 

[15] Unpaid purchase money left with the vendee is 
a ‘"debt” due by him to the vendor and can be attached 
In execution of a decree against the vendor. (Vol 29) 
1942 Lah 275 (27S, 279) : I L B (1943) Lah 17. 


[16] Where the buyer under a contract for sale does 
not pay the purchase- money at the time of completing 
the sale, the seller will be entitled to put an end to the 
contract under S. 39, Contract Act. He may also claim 
damages under S. 73, Contract Act. (Vol 19) 1932 All 
454 (456) (DB). 

[17] Where the buyer retains the amount of any 
incumbrance by virtue of the proviso and does not pay 
it to the persons entitled tbeireto within a reasonable 
time from the date of the sale, the seller would be entitled 
to sue for damages under S. 73, Contract Act. (Vol 21) 
(1934) AH 617 (617) ^ (Voi 15) 1928 Oudh 148 (151) 
(DB)'^(’07)6 Cal L Jour 398 (402) (DB) © (Vol 24) 
1937 Nag 246 (247, 248) *. I L K (1938) Nag 45. 

[18] Where A sold to B property free o! incum- 

brances and stated that a certain amount was to be re- 
tained to pay Of a prior incumbrancer, and it was found 
that it was insufficient to pay C, it was held that B 
was not bound to pay the amount either to A or to 0, 
but may retain it until the property is made free of 
mcumbranee. (Vol 29) 1942 Mad 650 (651) (’99) 21 

AH 223 (226, 227) : 26 Ind App 45 (PG)& (Voi 27) 1940 
Gal 380 (383). 

[19] In a claim for purchase-money against the 
buyer it is not necessary that the seller should show 
that he had suffered any damage on the ground of any 
non-payment. (Vol 24) 1937 Lah 608 (609) (Vol 21) 
1934 All 406 (422) : 66 All 766 (FB) (Vol 23) 1336 
All 870 (872) (DB) (’13) 36 Mad 348 (351) (DB). 

[20] In a suit for damages for breach of the obli- 

gation to pay the purchase-money the seller is not 
bound to show that he has actually suffered any 
damage. (Vol 18) 1931 AH 764 (755) : 53 All 946 (DB) 
^ (’10) 34 Mad 479 (481) (’12) 34 All 429 (433) (DB). 

(Vol 17) 1930 Pat 46 (49) : 8 Pat 860. 

[But see (Vol 21) 1934 All 406 (422) : 56 All 766 
(FB) © (’06) 16 Mad L Jour 20 (22) (DB) -P (’04) 14 
Mad L Jour 286 (286) (DB) ^ (Vol 20) 1933 Nag 379 
(382) : 29 Nag L B 298 (DB).] 

[21] Where the purchase-money is contracted to be 
paid before the Sub-Eegistrar, there is a contract to the 
contrary and the amount need not be paid at the time 
of the execution of the sale deed. (’08) 8 Ind Cas 804 
(804) (DB) (Mad). 

[22] A agreeo to sell to X or his nominee certain 
immovable property. There was no provision that in 
case nominee was mentioned, X should remain liable 
for the balance of the purchase-money. The con- 
veyance was made to a nominee as buyer who under- 
took to pay the balance. It was held that the nominee 
was substituted for X, and that the latter was there- 
fore not under a personal liability to pay the purobase- 
money. (Vol 20) 1933 P C 143 (145) : 60 Ind App ISBi 
11 Bang 186 (PC). 

[23] A sold certain property to B. A part of the 
purchase- price was left with B tor payment to Of a 
simple money creditor of A. As part of the same 
transaction of sale A undertook to pay immediately an 
existing incumbrance on the property. In case of A’s 
failure to do so B was to pay it off and recover it 
from A. On A's failure to discharge the mortgage, B 
declined to pay the amount left with him either to 0 
or .4. It w^as held that as the property was sold free 
from incumbrances B was entitled to retain the amount 
left with him to pay off the incumbrance and that 
either the direction to pay to G or A’s undertaking to 
discharge the mortgage could not be regarded as con- 
tracts to the contrary so as to preclude B from retain- 
ing amount for the purpose of discharging the mortgage.. 
(Voi 29) 1942 Mad 683 (583, 584). 

[24] A tender of purchase-money is sufficient to dis- 
charge the obligation under this clause. (’10) 8 Ind 
Cas 804 (804) (DB) (Mad). 
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13. Third party, if can enforce contract bet- 
ween A and B as to payment of purchase-money 

[1] Where A sells property feo B and E, the buyer, re- 
tains a portion of the purchase-money for paying third 
party, B does not thereby become personally liable to 
the third party. (Vol 10) 1923 P G 54 (54) (PC). 
((Voi 6) 1919 Pat 583, Affirmed.) 

[2] Where A sells property to B and B retains a 
portion of the purchase-money for paying a creditor of 
A, even where B espressly undertakes with A to pay 
the creditor of the latter, such creditor cannot enforce 
the contract. (Vol 29) 1942 Lah 275 (278) : I L E 
(1943) Lah 17 (FB) ^ (Vol 21) 1934 All 770 (772) 

(Vol 13) 1926 Pat 474 (477); 5 Pat 468 (DB) ^ (Vol 17) 
1930 Mad 382 (389): 53 Mad 270 (FB) (Vol 21) 1934 
Pat 1 (2). 

[3] The buyer does not, by reason merely of his 
contract with the seller to pay the creditor of the 
latter become a trustee for the creditor. (Vol 29) 1942 
Lah 275 (278) : I L R (1943) Lah 17 (FB) ^ (Vol 3) 
1916 All 232 (233) : 38 All 209 (DB) (Vol 12) 1925 
Cal 599 (602); 52 Cal 100 (DB). 

[But see (Vol 5) 1918 Cal 941 (942) (DB) (Vol 14) 
1927 Mad 421 (421).] 

[4] Where the parties to the contract stand in a 
fiduciary relation to the stranger such as that of a 
trustee, a guardian, etc., the stranger may enforce the 
contract which is for hia benefit. (Vol 5) 1918 Cal 941 
(942) ^ (Vol 1) 1914 Cal 129 (131): 41 Cal 137 (DB) 

(Vol 19) 1932 Oudh 82 (84) : 7 Luck 292. 

[5] Where on the strength cf the contract between A 
and B, that B should pay a third party, B enters into 
direct relationship with the third party and makes 
himself personally liable to him, the third party can 
sue B on the contract. (Vol 22) 1935 Mad 115 (116) 
(DB). 

14, Paragraph 5, clause (d). — [1] The liability 
of the buyer under this clause attaches as an incident 
of the property sold, in the absence of a contract to the 
contrary, and is complete when the property passes. 
(’06) 29 Mad 519 (523) (D B). 

[2] Where property which was the subject of a yearly 
taz was sold in the middle of the year, it was held that 
the buyer was, as against the municipality, liable to 
pay the whole tax and not merely for instalments ac- 
cruing due after the date of sale. (’07) 30 Mad 423 
(425). 

[3] Where the seller is bound to make a payment, 
and he fails to pay it, and the buyer has to pay it, the 
buyer can recover the same from the seller under S. 69 
of the Contract Act. (Vol 13) 1926 Cal 385 (387) : 52 
Cal 914 (D B), 

[4] A buyer making a payment which he is himself 
bound to pay cannot recover it from the seller under 
S. 69 of the Contract Act. (Vol 3) 1916 Mad 980 (982): 
39 Mad 795. 

15. Property sold subject to incumbrances — 
Incumbrances found invalid — Person entitled to 
benefit. — [1] Where property is sold subject to certain 
incumbrances and it is afterwards found that they are 
invalid, the buyer is entitled to the benefit. (’09) 31 
All 583 (589) ; 36 Ind App 203 (P C). 

[2] Immovable property sold subject to mortgage— 
Mortgage debt scaled down at instance of mortgagor 
agriculturist, under Madras Agriculturists’ Eelief Act 
(1938) — Purchasers although non* agriculturists are 
entitled to benefit of reduction and are liable to extent 
of amount scaled down. (Vol 29) 1942 Mad 527 (527) 
(D B). 

[3] The buyer purchasing the property subject to 
incumbrance is entitled to contest the validity of the 
incumbrances. (’13) 18 Cal L Jour 354 (357). 


[4] A sold to B property X for Bq 30GO out of 
which Es. 928-8-0 were to be retained by tbs buyer to 
discharge a prior mortgage. That mortgage comprised 
only property X and no other. By reason of the subse- 
quent passing of the U, P. Agricultorigts’ Belief Act 
(XXVII of 1934), the amount payable under the mort- 
gage was reduced to Es. 732-13*0 and She vendee dis- 
charged the mortgage by paying only Rs 732-13-0. A 
thereupon sued B for the balance of Es. 195-11*0. It 
was held that he was entitled to recover. (Vol 27) 1940 
All 351 (352) : I L E (1940) All 340 (D B). 

[5] Sale free from incumbrance — Sam left In hands 
of vendee to discharge prior mortgage — Due to passing 
of Madras Agricultursits’ Belief Act, 1938, amount pay- 
able to mortgagee reduced — Seller is entitled to recover 
balance as unpaid purchase-money. (Vol 30] 1913 Mad 
482 (487) ; I L E (1943) Mad 885 (D B). 

16. Paragraph 6, clause (a). — [Ij Where under 
the Sale, the buyer is entitled to get possession ci the 
property at once, he will be entitled to damages for the 
period he is kept out of possession for no fault oi his. 
(Vol 22) 1935 Oudh 142 (142). 

17. Paragraph 6, clause (b), — [1] Where under 
a contract for sale A, the seller, puts B, the buyer, in 
possession and receives the purchase-money, and the 
contraijt is not completed for no fault of the buyer, it 
cannot be said that by reason of the fact that B was 
placed in possession, he has accepted delivery within 
the meaning of this clause, and that he has no charge 
on the property. (Vol 1) 1914 Low Bur 53 (54) l7 Low 
Bur Rul 262 ^ (Vol 3) 1916 Low Bur 38 (39). 

[2] Where the contract has been duly completed in 
the manner prescribed by S. 54, this clause does not 
apply. (Vol 24) 1937 Bom 142 (143) :i L B (1937) Bom 
140'3& (Vol 15) 1928 Bom 328 (332) (D B)* (MO) 8 Had 
L Tim 464 (464) (D B). (Even if the sale is otherwise 
invalid.) 

[3] Where the contract for sale was not completed 
and possession was not delivered owing to the fact that 
the property agreed to be sold became non-existent it 
was held that the buyer was entitled to claim a refund 
of the purchase money which had been paid by himj 
personally from the seller as on a failure of a consi- 
deration. (Vol 21) 1934 Cal 148 (149) (D B). 

[4] If the buyer pays the purchase money before 
the time of conveyance charge arises from the moment 
the purchase* money in whole or in part is paid by the 
buyer in pursuance of the contract of sale. (’97) 23 Bom 
56 (61) (D B) *1^ (Vol 3) 1916 Eag 78 (79, 80) : 13 Nag 
L E 19 (Vol 3) 1916 Low Bur 38 (39) 

[But see (’10) 8 Mad L Tim 361 (362) (D B) (Vol 
9) 1922 Nag 81 (SI, 82).] 

[5] It has been held that the charge for the earnest 
money comes into existence at the time tne earnest- 
money is paid. (Vol 29) 1942 Sind 120 (120) : I L R 
(1942) Ear 200. 

[6] Where at a sale in Government auction, the 
buyer is to deposit the price within a certain time but 
the confirmation is to take place only later on, it can- 
not he said that the auction- purchaser pays the pur- 
chase money ‘'in anticipation of delivery”, and he is, 
therefore not entitled to any interest on the purchase- 
money by reason of the delay in the confirmation of 
the sale. (Vol 15) 1928 Bom 328 (329) (D B). 

[7] A buyer cannot be said to improperly decline to 
accept the delivery by the fact of his rejecting the 
contract for a valid reason caused by the seller’s de- 
fault. (Vol 16) 1929 Mad 189 (191) (D B) 

[But see (Vol 15) 1928 Bom 328 (332) (D B). ] 

[8] Seller’s title would be doubtful where there is 
‘reasonable probability of litigation* in respect of tho 
property agreed to be purchased — Fact that after sub- 
sequent judicial investigation the seller’s title was founl 
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to be clear will not deprive the buyer o! bis charge if 
at the time of the completion of the contract, the seller 
wa3 not able to give a title free from reasonable doubt. 
(Yol 30) 1943 Sind 92 (93): ILK (1942) Kar 543 (DB). 

[9] Though if the default is that of the buyer he 
cannot ha\ 6 a charge under this clause; he will, in 
respect of any purchase-money that had been paid by 
him, be entitled to a return thereof, which can be en- 
forced indepondent of any charge. (Vol 14) 1927 Mad 
204 (206) ^ (Vol 29i 1942 Sind 37 (39) : I L R (1941) 
Ivar 495 (D E). 

[10] Where earnest-money has been paid by the 
buyer and the contract goes off by his default he will 
have no charge lor it. (Vol 23) 1936 Cal 51 (52) : 63 
Cal 804. (In the absence of contract to contrary or if 
inferred from terms of contract ) 

[11] The buyei^a charge under this clause extends 
not only to the purchase-money but also to the interest 
on sucli amount. (Yol 16) 1929 Mad 189 (191) (D 
(•09) 31 All 63 (71) ; 36 Ind App 44 (P G). 

[12] lYhere in a contract for sale, a certain amount 
was provided as liquidated damages in the event of 
default on either side and the seller did not carry out 
his part of the contract, it was held that the charge 
which the buyer had under this clause did not extend 
to the amount of damages awarded. (Yol 16) 1929 Mad 
189 (191) (D E). 

[13] Where a trustee sells trust property and re- 
ceives the earnest-money but refuses to complete the 
sale, the buyer cannot have any charge on the trust 
property. (Yoi 19) 1932 Cal 356 (366) ; 59 Cal 686 
(D B). 

[14] Where a guardian of a minor agrees to sell 
property of the minor for a purpose binding on the 
sninor and receives purchase-money but refuses to com- 
plete the contract, it has been held that the buyer has 
a charge on the minor’s property. (Yol 26) 1939 Nag 
209 (210). 

[16] Earnest money is a guarantee for the perfor- 
mance of a contract. (Yol 17) 1930 Bom 213 (214) 
(D B) 5*(Yol 23) 1936 Cal 51 (52) ; 63 Cal 804‘J'(Yol 13) 
1926 Cal 339 (343) (D B)'5<(Vol 3) 1916 Nag 104 (111): 
12 Nag L R 177 (D B) '$-(Vol 24) 1937 Mad 681 (683) 
© (Yoi 25) 1938 Mad 246 (247). 

[16] When the transaction goes forward the earnest 
money becomes part of the purchase-money. (Vol 17) 
1930 Bom 213 (214)(DB)©(’10) 33 Mad 375 (379) (DB). 

[17] Earnest money is forfeited if the transaction 
falls through by reason of the fault or failure on the 
part of the buyer. (Yol 13) 1926 PCI (2) (PC). 

[18] The test to see whether an amount paid is 
earnest-money is to find whether the parties intended 
that the amount paid was to be treated, not merely a 
part payment, but as a guarantee for the due perfor- 
mance of the contract. (Vol 7) 1920 Cal 679 (680) 
(B B). 

[19] The priodple of forfeiture of the earnest- 
money will not apply when the buyer does not repu- 
diate the contract. (Vol 6) 1919 Sind 68 (69) ; 12 Sind 
L R 144 (D B) © (’10) 33 Mad 375 (385) (D E) © (’ll) 
15 Cal L Jour 410 (411) (D B). 

[20] Where the Court finds that the amount of the 
deposit is so great in comparison with the amount 
payable under the contract, that the parties cannot 
have intended it as a mere guarantee for performance, 
but rather as a punishment or penalty for non-perfor- 
mance of the contract the Court may refuse to allow the 
retention of the whole of deposit. But where there is no 
disproportion and nothing unreasonable in regarding 
the deposit as a guarantee, than the defaulter will not 
ha allowed to recover back what he has paid on an 


express stipulation that it shall be forfeited in the 
event of default. (Vol 24) 1937 Mad 681 (683, 684). 

[21] Where the seller, in a suit for specific perfor- 
mance by the buyer, totally denied the contract for sale 
but specific performance was refused by the Court not 
on the ground that there was no contract, but on the 
ground that the buyer failed to pay the purchase-money 
within the time specified, it was held that the 
buyer could not be said to have repudiated the contract 
and that he was entitled to a return of the earnest- 
money. (’97) 24 Cal 897 (899) (DB). 

[22] Where in pursuance of the contract for sale the 
buyer has paid purchase-money and obtained posses- 
sion, but the contract falls through for no default of 
the buyer, the charge which he may have on the pro- 
perty for the purchase- money will not entitle the buyer 
to retain possession as against the 'seller. (’10) 8 Mad 
L Tim 464 (464) (DB). (Charge given by section is 
no answer to claim for possession by vendor.) 

[See however (Vol 31) 1944 Mad 556 (557).(D8eree 
for possession passed in favour of seller on condition of 
his paying purchase money into Court.)] 

[23] The charge can be enforced not only against the 
seller but against all persona claiming under him irres- 
pective of notice notwithstanding the provisions of 
S. 100. (Vol 24) 1937 Bom 142 (144) : I L R (1937) 
Bom 140. 

[24] The buyer’s charge under this section is an 
interest in immovable property. (Vol 13) 1926 P C 94 
(96) : 53 Ind App 214 (P C). 

[25] A consent decree between the parties making 
the earnest money payable by instalments and provid- 
ing that the seller’s interest in the property should 
remain mortgaged and should be liable to be brought 
to sale in execution for recovering the money is entirely 
consistent with the charge declared by this section and 
is in no way a waiver or modification of the charge. 
(Vol 30) 1943 Sind 236 (236, 237) : I L R (1943) Bar 
342 (DB). 

[26] Where the buyer has paid purchase- money and 
the contract goes off without any default on his part, 
he can independently of this clause, sue for the recovery 
of the purchase-money personally from the seller, (Vol 
11) 1924 Mad 903 (903). 

18, Omission to make disclosures referred to in 
paragraph 1 , clause (a). — [1] A seller is not bound 
under para. 1, cl (a) to make a disclosure of a fact 
where either he himself has no knowledge of that fact 
or where the buyer himself could, with ordinary care, 
have discovered it. In such cases the seller cannot be 
considered to be guilty of fraud in not disclosing the 
fact. (Vol 15) 1928 Bom 427 (429, 430) : 52 Bom 883 
(DB) © (Vol 10) 1923 Cal 641 (643) : 50 Cal 615 (DB) 
© (Vol 12) 1925 Mad 968 (969) © (Vol 2) 1915 Sind 21 
(22) : 9 Sind L R 97. 

19 . “In the absence of a contract to the con- 
trary.” — [1] In order to exclude the statutory liabili- 
ties referred to in this section, the contract must be so 
clearly inconsistent with them as to lead to the inference 
that it has been made to qualify the generality of the 
rule. (Vol 20) 1933 All 203 (205) © (Vol 23) 1936 Cai 
12 (14). 

[2] The statutory charge under para 4 cl (b) was 
held not excluded by any contract, covenant, or agree- 
ment with respect to the purchase-money which was 
not inconsistent with the continuance of the charge. 
(’03) 31 Cal 57 (72) : 30 Ind App 238 (PC). 

[3] Where reliance is placed upon an express con- 
tract to conclude the operation of the statute, the con- 
tract, to be binding, must be expressed in plain and 
unambiguous terms. (’10) 8 Ind Cas 91 (95) (DB) (Cal) 
© (Vol 7) 1920 Mad 634(635) (DB)© (Vol 31) 1944 Mad 
672 (673). 
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[56. If the owner of two or more properties mortgages them to one persoii and tken sells 
Marshalling by subse- one Or more of the properties to another person, the buyer is, in the 
quent purchaser.^ absence of a contract to the contrary, entitled to have the mortgage-debt 

satisSed out of the property or properties not sold to him, so far as the same will extend, but not 
so as to prejudice the rights of the mortgagee or persons claiming under him or of any other person 
who has for consideration acquired an interest in any of the properties.] 

[a] SiibUitiited by the Transfer oi Property (AinenJnicnt) Au‘t, 1929 riO [XX] ot 1929), S. lb. 


SECTION 56~-SVNOPSIS. 

1 . Scope, 

2 , *‘Then sells one or more of the properties.” 

3, ^‘But not so as to prejudice the rights of the 

mortgagee.” 

4. Executing Court v^hen can give effect to right 

of marshalling. 

1, Scope — [la] Section 56 is intended for the bene- 
St of the buyer and not the leal owner. ^Yol oi) 1917 
Lab 230 (232h 

[1] This section is not in force in the Punjab and in 
the N. r. W. Province, but the principle of the section 
has been held applicable. (?ol 271 19 iO Lah 291 p292) 
^ (Vol 28) 1941 Pesh 49 {51j (DB). 

[2] The right of marshalling is an exception to the 
rule of contribution enacted in S. 82. (Vol 23) 1936 
Mad 106 (111) : 59 Mad 121 (DB) (Vol 11) 1924 
Mad 749 (753) (DB). 

[3] Where a single survey number is mortgaged 
^rat and later on a portion of it is sold or mortgaged, 
this does not make the property “two or more proper- 
ties” at the time of the first mortgage. i’39j 1939 Nag 
L Jour 235 (236). 

[4] Section 56 has been applied to case of a charge, 
.Vol 245 1937 Oudh 301 (311) (DB). 

[5] The following case holds that though the section 
is inapplicable in terms to a charge, the principle under- 
lying it can be applied (Vol 81) 1944 Nag 25 (27); 
IIiR(1944) Nag 280 (D B). 

[6] Where the vendee of one of the mortgaged pro- 
perties undertook as part of the consideration for the 
sale, to discharge the mortgage to a certain extent and 
it was further agreed between the vendor and the ven- 
dee that the balance of the mortgage amount should be 
paid by the vendor himself on failure of which he waa 
to be personally liable for the amount, if waa held that 
there was a “contract to the contrary” between the 
vendor and the vendee, (Vol 13) 1926 All 415 (413, 
417, 418) (DB). 

I6a] Contract to the contrary need not be express — 
It may be implied — Undertaking by purchasar of one of 
several items of mortgaged property to discharge mort- 
gage out of consideration held implied contract to the 
contrary. (Vol 33) 1946 Mad 59 (60). 

[7] If A purchases one of the mortgaged properties 
with an express condition that it is not to be liable for 
the debt and B purchases another of the mortgaged 
properties with the condition that the entire debt is to 
be satisfied by B out of the consideration in his hands, 
A can claim that the propertv in the hands of B should 
be sold firat,(Vol 16)1929 Pat" 664(671) : S Pat 585(DB). 

[8] The utility of S. 56 is not impaired by notice. 
The section can be applied before another person acqui- 
res for valuable consideration any interest in the pro- 
perty. (Vol 34) 1947 Lah 230 (232). 

2. “Then sells one or more of the properties.” — 

[1] This section does not in terms apply to cases where 
subsequent to a mortgage of several items one or more 
of such items is sold in execution of a decree against 
the mortgagor. (Vol 16) 1929 All 309 (311) : 51 All 
606 (DB) ^ (Vol 17) 1930 All 834 (636) (DB), 

£2j Principle of section applies to sale in execution of 
a decree. (Yol 27) 1940 Lah 291 (292) (Yol 34) 1947 
Lah 230 (232). 


[But see (Vol 16) 1929 All 3U9 (31 L : 51 All 006 
(DB).] 

[3] In the exeieise of iL.-crction under 0, 34, B. 4, 
Civil P. C , the Court cm older that the mortgaged pro- 
perties other than the properties sold in execution may 
be sold first, for the purpose of adjusting the equities 
between the pauies (\ol 19) 1932 xVll sj I'Wl : 53 
All 391 {DIM 

[1] It has been held that if the execution purchase 
was a collusive one or if the parehaser had paid onh 
for the equity of redemption, no ecjLiity would arise in 
his favour and the Court should not make the sale in 
an order different from that fixed by the mortgagee. 
(Vol 141 1927 Cal 522 (52G) (DB). 

[5] This section or the principle underlying it does 
not applv to a lessee from the mortgagor. (Vol 13) 1926 
Cal 625 (527) iDB). 

[6] Where -A held a mortgage over items a, b and c 
under one mortgage document, and another mortgage 
over item and he sued only on the former one im- 
pleading y who was a subsequent poichaser of item a, 
it was held that 1' was no doubt entitled to claim that 
a: should first sell items h and. c by virtue of the doc- 
trine of marshalling laid down in this section, but that 
he had no right either in equity or in Jaw to claim that 
X should exhaust his remedy against item d also, the 
subject of the second mortgage, before proceeding 
against item a. (Vol 27) 1940 Mad 776 (776) (DB). 

3. “But not so as to prejudice the rights of the 
mortgagee.” — [1] Every item of the mortgaged pro- 
perty is a security for the entire mortgage debt and the 
mortgagee, as such, has a right to realise the whole of 
the mortgage debt from any item of the mortgaged 
property. (Vol 26) 1989 All 314 (S14) : I L R (1939) 
All 150 (DB) (Vol 19) 1932 All 85 (37) : 53 All 391 
(DBi©(Vol 5) 1913 Mad 1030 (1031); 40 Mad 968 (FB). 

[2] Where a mortgagee of Items X 1” and B release 
X and T* from the mortgage and sues to enforce his 
mortgage against 4 , a subsequent pmebaser of E cannot 
daim under this section that the mortgagee should 
satisfy bis debt first out ci propeifcies A' and T, inas- 
much as such a claim would prajudice the rights of the 
mortgagee (Vci 25) 1938 Mad 503 (503, 504) ^{Yol 15) 
1928 Mad 500 (501) *. 51 Mad 648 (DB) ^ (Yol 23} 
1936 Bang 266 (267) : 14 Rang 198 (DB). {B&mrsing 
(Vol 22) 1935 Bans 139.) d- (Voi IT) 1930 Lah 731 
(732) : 11 Lab €34 TdB). 

[But see (Vcl 2S) 1941 Pesh 49 (51) (DB).] 

[3] Though a mortgagee has an absolute right to 
give up any portion of the mortgaged properties and to 
limit his claim to the other portion, he has no suoh 
ab-o!ute right, where such other poition consists of 
several items, to determine in what order such items 
should ba sold for the satisfaction of his debs. (Vol 19) 
1932 Ail 85 (88) : 53 All S9i (DB) *5* (Vol II) 1927 Cal 
522 (526) (DB), 

[4] In each case, it will have to be considered aa a 
matter of fact whether maislialUng would cause any 
substantial prejudice to the prior mortgagee, (Yol 30) 
1943 All 156 (158) : ILK (1943) Ail 444 (DB). 

[5] The Court has, at the^time of passing the decree 
under O. 34, R. 4, Civil P. G,, a discretion to legul^te 
order of sale so as to adjust the equities between the 
parties and the right of the mortgagee is only subject 

1025 & 1026 A, 
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Discharge of Incumbrances on Sale, 

57. (a) Where immoveable property subject to any incumbrance, whether immediaitalF 
Provision by Court for pa^Yable Or not, is sold by the Court or in execution of a decree, or out 
incumbrance and sale freed of Court, the Court may, if it thinks fit, on the application of any party 
therefrom. to the sale, direct or allow payment into Court, — 

(1) in case of an annual or monthly sum chafed on the property, or of a capital sum 
, charged on a determinable interest in the property— of such amount as, when invested 

in securities of the ^[Central Government], the Court considers will be sufficient, by 
means of the interest thereof, to keep down or otherwise provide for that charge, and 

(2) in any other case of a capital sum charged on the property — of the amount sufficient k> 
meet the incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court such additional amount as the Courk 
considers will be sufficient to meet the contingency of further costs, expenses and interest, and 
any other contingency, except depreciation of investments, not exceeding one-tenth xmrt of the- 


Section 56 — Note 3 (contd.) 
to this discretion of the Court. (Vol 19) 1932 All 85 
(88) : 53 All 891 (DB) (Yol 11) 1924 Pat 459 (464) : 
3 Pat 522 (DB) ^ (Vol 26) 1939 All 314 (315, 316) : 
I L E (1939) All 150 (DB) ^ (’08) 31 Mad 419 (423) 
(FB) © (Vol 11) 1924 Mad 509 (510) (DB) ^ (Vol 14) 
1927 Cal 522 (526) (DB), (Discretion must be exercised 
on judicial principles.) 

[6] Where there is no right of marshalling in any 
party, the Court may still, for the purpose of adjusting 
the equities between the parties, regulate the order of 
sale, though it may be diEerent from that fixed by the 
mortgagee, (Vol 19) 1932 All 85 (87): 53 All 891 (m)^ 
(Vol 26) 1939 All 314 (316): ILR (1939) All 150 (DB)-J« 
(Vol 11) 1924 Mad 509 (510) (DB). 

[7] In the absence of any equities in favour of any 
party, the mortgagee is entitled to sell the properties 
in any order he chooses, and it is not open either to the 
Court or to the defendants to compel him to proceed 
'against any particular property first. (Vol 19) 1932 All 
85 (87 : 53 All 391 (DB)^(Vol 12) 1925 Mad 332 (333) 
IDB) •$< (Vol 14) 1927 Cal 522 (526) (DB), 

[See however (Vol 12) 1925 Mad 1214 (1214) (DB).] 

[8] Mortgagee having purchased himself some of 
the mortgaged properties after his decree on the mort- 
gage, claimed to execute the decree against the other 
properties which had been subsequently purchased by 
third persons. It was held that the purchasers cannot 
insist that the mortgagee should sell also the property 
purchased by him, and that any equity which they 
might have must be worked out only in a separate 
suit. (Vol 10) 1923 Pat 44 (44) (DB). 

4. Executing Court when can give effect to 
right of marshalling — [1] Where a question as to the 
order in which the mortgaged properties should be 
sold has been raised and determined by the decree, the 
Court cannot, at the time of the execution, go behind 
the order so made. (Vol 13) 1926 Mad 1144 (1144) 
(Vol 80) 1943 Mad 705 (706) (DB). 

[2] Where the decree merely states that the pro- 
perties mentioned therein should be sold without any 
determination as to tbe order in which such properties 
are to be sold, the executing Court has a discretion to 
regulate the order of sale of the various items. (Vol 21) 
1934 Pat 329 (329) (DB) (Vol 13) 1926 Mad 1031 
(1032) (DB) ^ (Vol 26) 1939 All 314 (315) : ILR (1939) 
All 150 (DB). 

[See however (Vol 12) 1925 Pat 484 (486) (DB).] 

[But see (Vol 3) 1916 Qudh 288 (288) (DB).] 

[3] All the properties decreed against must be ad- 
vertised for sale and when they are actually brought 
into execution and become subject to sale, it would be 


then for the Court to decide on just and equitable 
grounds which property ought to be sold first. (Vol 11) 
1924 Pat 802 (802) ; 3 Pat 962 (DB). 

[4] Even in the absence of any right of marshalling 
existing in any of the parties, the executing Court can 
regulate the order of sale for the purpose of adjusting 
the equities between the parties. (Vol 31) 1944 Nag 25 
(27) : I L R (1944) Nag 230 (DB) ^ (‘08) 31 Mad 419 
(423) (FB) ^ (Vol 19) 1932 All 85 (87) : 53 All 391 
(DB) © (Vol 18) 1931 All 657 (658, 659) (DB). 

[5] Where there are no equities in favour of my 
party the mortgagee is entitled to choose the order in 
which the properties decreed against should be sold. 
(Vol 12) 1925 Pat 484 (487) (DB) © (Yol 11) 1924 Mad 
366 (387): 47 Mad 688. 

[6] Properties A and B were mortgaged to X and^ 
subsequently A was sold to E—Z obtained a decree 
against B and the mortgagor for sale of both A and B— 
He then applied for execution by sale of both the pro- 
perties — The Court ordered in tbe exercise of iie dis- 
cretion that property B should be sold first-~X there- 
upon did not press the pet'tion which was consequently 
dismissed, Within a week thereof X applied again for 
execution of his decree but for sale of property A alonOi 
It was held that X could not be allowed to fetter the 
exercise of the Court’s discretion by thus applying for 
the sale of A alone. (’10) 7 lud Cas 4 (5) (DB) (Cal). 

Section 57 — Note 1 

[1] Where the subject-matter of a sale is property 
subject to incumbrances, this section empowers the 
Court to provide for the discharge of the encum- 
brances, and then to declare tbe property free from 
such incumbrances. (Vol 3) 1916 Pat 113 (114) : 2 Pat 
L Jour 118 (DB). 

[2] The section has no application where the incum- 
brance has merged into a decree and a question of tho 
adjustment of the decree out of Court is involved. 
(’01) 24 Mad 412 (413) (DB). (Overruled on another 
point in (*05) 28 Mad 473 (FB).) 

[3] The principle of this section may be applied 
to cases arising in the Punjab. (’07) 1907 Pun Re- 
No. 148, p. 687 (691) (DB). 

[4j Section 57 may be applicable to maintenance^ 
allowance charged on property. (Vol 24) 1937 Nag 36' 
(36) : I L R (1938) Nag 183. 

[5] In a mortgage suit the Court can pass by consent 
a combination of several decrees in favour of difierent 
mortgagees, determining the order in which they are 
to be paid and incorporating orders which the Courts- 
would be amply justified in making under S. 57. (Val 
18) 1931 Cal 763 (769) ; 58 Gal 598 (DB). 
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origiDal amount to ue paid in, unless the Court for special reasons (which it shall record ) thJaks 
fit to require a larger additional amount. 

(h) Thereopon the Court may, if it thinks fit, and after notice to the mcumbraneer, unless 
the Court, for reasons to be recorded in writing, thinks fit to dispense wuth such notice, declare the 
property to be freed from the incumbrance, and make any order for conveyance, or vesting order, 
proper for giving effect to the sale, and give directions for the retention and investment of tho 
money in Court. 

(g) After notice served on the persons interested in or entitled to the money or fund in Court, 
the Court may direct payment or transfer thereof to the persons entitled to receive or give a 
discharge for the same, and generally may give directions respecting the application or distribu- 
tion of the capital or income thereof. 

(d) kn appeal shall lie from any declaration, order or direction under this section as if the 
same were a decree. 

(e) 111 this section “Court” means (i) a High Court in the exercise of its ordinary or extra- 
ordinary original civil jurisdiction, (2) the Court of a District Judge within the local limits oi 
whose jurisdiction the property or any part thereof is situate, (a) any other Court which the 
^[Provincial Government] may, from time to time, by notification in the Official Gazette, declare 
to be competent to exercise the jurisdiction conferred by this section. 

[a] Substituted by A. 0. tor ‘'Government ot India”, [b] Substituted by A. 0. for “Local Government”. 


CHAPTER IV. 

Of Mortgages of Immoveable Property and Charges. 

6S. (a) A mortgage is the transfer of an interest in specific immove- 
property for the purpose of securing the payment of money advanced " 
raoney°”“\nd “mortgage- to be advanced by way of loan, an existing or future debt, or the 
deed’* defined. performance of an engagement ■which may give rise to a pecuniary 

liability. 

The transferor is called a mortgagor, the transferee a mortgagee; the principal money and 
interest of which payment is secured for the time being are called the mortgage-money, and the 
instrument (if any) by which the transfer is effected is called a mortgage- deed. 

(b) Where, without delivering possession of the mortgaged property, the mortgagor binds 
Simple mortgage. himself personally to pay the mortgage money, and agrees, expressly or 
impliedly that, in the event of his failing to pay according to his contract, the mortgagee shall 


SECTION 58 — SYNOPSIS. 

1. The Punjab and the North-West Frontier Pro- 
vince. 

2. Mortgage is a transfer of an interest in immo- 
vable property. 

3. Sub- mortgages. 

4. Agreement to grant or accept a mortgage, 

5. Revival of earlier mortgage. 

6. Muhammadan widow’s possession in lieu of 

dower. ^ 

7. Specific immovable property. 

8. Mortgage and pledge of future property. 

9. Mortgage of moveables. 

10. “For the purpose of securing the payment of 
money.” 

11. “Existing or future debt.” 

12. “Or the performance of an engagement,” 

13. “Mortgagor.” 

14. “Mortgagee.” 

15. Mortgage-money. 

16. Non-payment of consideration — Effect, 

17. Mortgage without title. 

18. Mortgage by person having voidable title, 

19. Mortgage by co-owners. 

20. Mortgage by pardanashin women. 

21. Mortgage by beneficiary under trust. 

22. Mortgage by person incompetent to contract. 


23. Mortgage by one person when binding on ano- 
ther. 

24. Mortgage in favour of minor, 

25. Simple mortgage— Possession. 

26. Mortgagor binds himself personally to pay. 

27. “Mortgagee shall have the right to cause 
the mortgaged property to be sold.” 

28. Mortgage by conditional sale. 

29. Distinction between mortgage by condi- 
tional sale and a sale with a clause for re- 
purchase. 

30. Sale or mortgage — Tests of distinction. 

31. Mortgage by conditional sale or other 
kinds of mortgage. 

32. Usufructuary mortgage. 

33. Zuripeshgi lease. 

34. Kanom. 

35. English mortgage. 

36. Equitable mortgage. 

37. Anomalous mortgages. 

38. Simple mortgage usufructuary. ‘ 

39. Sale in execution of mortgage decrees and 
money decrees. 

40. Construction. 

1. The Punjab and the North-West Frontier 

Province [1] In the Punjab and in the North- \yest 

Frontier Province, the definitions of the various kinds 
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haYO a right to cause the mortgaged property to be sold and the proceeds of sale to be applied, so 
far as may be necessary, in payment of the mortgage money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. 

Mortgage by conditional (q) Where the mortgagor ostensibly sells the mortgaged property — 
sale. 

on condition that on default of payment of the mortgage -money on a certain date the sale 
shall become absolute, or 

on condition that on such payment being made the sale shall become void, or 

on condition that on such payment being made the buyer shall transfer the property to the 
seller, 

the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee by 
conditional sale : 


^[Provided that no such transaction shall be deemed to be a mortgage, unless the condition is 
embodied in the document which effects or purports to effect the sale] ; 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 19. 

(d) Where the mortgagor delivers possession ®'[or expressly or by implication binds himself 
Usufructuary mortgage. to deliver possession] of the mortgaged property to the mortgagee, and 
authorizes him to retain such possession until payment of the mortgage money, and to receive the 
rents and profits accruing from the property ^Cor any part of such rents and profits and to appro- 
priate the same] in lieu of interest, or in payment of the mortgage-money, or partly in lieu of 
interest °[or] partly in payment of the mortgage-money, the transaction is called an usufructuary 
mortgage and the mortgagee an usufructuary mortgagee 
[a] InsQYiul by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 19. [b] SiihstiUiied 

iUd.i for “and to appropriate them”, [c] Substituted for “and”. 


Section 58— Note 1 (contd,) 

of mortgages given in this Act, which does not apply in 
those provinces, have always been accepted as correctly 
describing their essential ingredients and incidents, 
IVol 27) 1940 Lah 401 (40B) : I L R (1941) Lah 71 
«EB)'J^(Vol 19) 1932 Lah 465 (46G): 13 Lah C80 
(Vol 23) 1936'Pesb 43 (45) (D B) 

[2] Where by S. 16 of the Punjab Alienation of Land 
Act, 1900, the mortgaged property could not be brought 
to sale by the Oivil Court, the definition under cl. (b) 
of the present section was not applied to a simple mort- 
gage so as to givp the mortgagee a right of sale through 
Court. (Vol *28) 1941 Lah 274 f270) (DBj. 

2. Mortgage is a transfer of an interest in immo- 
vable property. — [1] A mortgage-debt is not an ac- 
tionable claim. It is the transfer of an interest in 
immovable property. {’12) 34 All 273 (276) (D B)'&{Yol 
18) 1931 Gal 223 (227) *. 58 Gal 136 (DB)‘£'(’01) 29 Gal 
1 (6) (FB). 

[2] The interest referred to in this section lias refe- 
rence to interest less than ownership which continues 
with the mortgagor. The interests transferred in the 
several classes of mortgages are, however, not identical. 
(Yol 23) 1936 Rang 290 (291): 14 Rang 292 (BB) 

[3] A mortgage being the transfer of an interest in 
immovable property is distinguishable from a charge, 
which is a security of property without any transfer of 
any interest therein (Vol 30; 1943 Posh 24 (26) (DB)^ 
(Vol 23) 1936 Nag 125 (127) I L R (1936) Nag 22 (DB) 
^(Vol 16) 1929 All 281 «;285) : 51 All 312 (D (Voi 
23) 1936 Oudh 196 (200) «DB) © (Vol 22) 1935 All 150 
ll51)'J'{Vol 28) 1941 Lab 274 |275) (D B)^<(Voi 9| 1922 
Pat 529 (532) : 1 Pat 3S7 (D B;5(Yol 28) 1911 Cal 436 
(440 441). 

[See however (Vol 28) 1941 All 345 (319, 351) : 
I L R (1941) All 691 (F B;>I^(Yol 1) 1914 Nag 32 (34): 
10 Nag L B 8L] 

[4] Though there is no transfer of an interest in the 
■case of a charge the right is mors than a personal obli- 
gation being a right to payment out of a particular 
fund or property. (Yol 8) 1921 Mad 514 (516) (D B) © 
(Yol 13) 1926 Mad 903 (904) ^ (Vol 23) 1936 Lah 482 
(484) (B B), 


[5] A document which gives immovable property as 
security for the satisfaction of a debt, or for payment 
in future of a sum, without transferring any interest 
therein, merely constitutes a charge on the property and 
is not a mortgage (Yol 19) 1932 Lah 465 (466): 13 Lah 
660 (F B)^(Vol 8) 1921 Mad 514 (515) (DB) ^ (Yol 1) 
1914 All 187 (188) : 36 All 201 (DB). 

[6] A usufructuarily mortgaging land to U— Subse- 
quently A taking further advance from B on security of 
land already mortgaged on same conditions as original 
mortgage — Transaction held to be charge and not 
fresh mortgage. (Yol 30) 1943 Pesh 24 (26) (DB)‘J(Yol 
19) 1932 Lah 465 (486) : IB Lah 660 (F B). 

[7] If the new transaction purports to cancel the 
earlier one, or contains conditions substantially different 
from those contained in the original mortgage or an 
additional area of land is included in this security, the 
transaction may amount to a fresh mortgage as evidenc- 
ing an intention to transfer an interest in property 
and not merely to create a security. (Yol 30) 1943 Pesh 
24 (27) {D B)>P(Yol 19) 1932 Lah 465 (467 ; 13 Lah 
eeo (FB). 

[3] A charge is not, like a mortgage, subject to re- 
demption or foreclosure. (Yol 20) 1933 All 934 (938) 
(DB). 

[9J A mere undertaking by the borrower of money 
that he will not alienate his property until the loan is 
paid does not transfer any interest in the property to 
the creditor and a document merely containing such an 
undertaking is, therefore not a mortgage. {Voi 4) 1917 
All 4 (5, 61: 39 All 244 (FB) ^ (Yol 24) 1937 Lah 35 
(37) ; 17 Lah 859 (DB). 

[10] Where a covenant not to alienate is associated 
with words expressly making property, a security for 
the debt, there may be a transfer of an interest consti- 
tuting a mortgage. (Yol 3) 1916 Pat 11 (13) : 1 Pat L 
Jour 563 (D B). 

[11] Whether there is a transfer of an interest de- 
pends upon the intention of the parties gathered from 
the document as a whole. (’90) 13 All 28 (37) (D B) ® 
(’06) 29 Mad 531 (533) (D B). 

[12] It is not necessary that there should be a for- 
mal transfer of interest in ho many words, (’ll) 21 Mad 
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(e) 'Vi'liere the mortgagor binds liimseK to re pay the inoitgage-money on a certain date, and 
English moitgage* ^ transfers the mortgaged i:ro petty absolutely to the mortgagee, but siibiect 
to a proviso that he will re-transfer it to the mortgagor upon payment of the mortgage- money as 
agreed, the transaction is called an English mortgage. 

^KfJ Where a person in any of the loilowing towns, namely, the towns of Calcutta, Madras, 
by deposit of ^fand Bombay] ^V' ' •' ] and in any other ^town w^hich the °CPro- 

iiie-deeds. ^ vinoial Government concerned] may, by notification in the ^'[Official 

Gazette], specify in this behalf, delivers lo a creditor or his agent documents of title to immove- 
able property, with intent to create a security thereon, the transaction is called ti mortgage by 
deposit of title-deeds.] 

[a] I use, tea by the Tiansfer of Piopeity .AmLaament) Act, 1929 .*20 IXX] of 1329;, S. lO. [b] Stihsli ii eP 
for ‘Bombay and KaiacbP by the Indmii Independence (Adaptation of Centn! A^-ts and Ord'nances) Older, 
1948, [23-3-1948.] [c] The woids ‘Tiangoon, Moulniein, BaEsein and ALyab*’ weie icieal d by X, 0, 

[d] For notiliLations relating to the towns of — Bandra, Eurla \nd Gbatkopei-Khol, Gazette of Indio, 
1921, Pt Ij p. lOGi; Chitts'^ong, see GazeVe cf India, 1929, Pt. I, p, 1260; Drcca, Xaia^anganj, Ga\\iip 3 ii, 
Allahabad and Lucknow, see Gazette r f India, 1033, Pt 1, p. 158; Golmbcitorc, 5Iadcra, Cocanada and 
Cochin, sec Cfazeita of Ind.a, 1935, Pt. I, p. 52C. [e] Suhdhutcd by A. 0. ior ‘XloveinoE (’enerai ii. ConneiVk 
[f] Substituted by A. 0. for ‘'Gazette of India”, 

^[(g) A mortgage w^hich is not a simple mortgage, a mortgage by conditionjil sale, an usuirnc- 
Anomalous nioitgage. tuary mortgage, an English mortgage or a mortgage by deposit of title- 
deeds within the meaning of this section is called an anomalous mortgage.] 

[a] Inserted by the Transfer uf Property (Amendment) Act, 1923 (20 [XX] of 1929), S. 19. 


Section 58 — Note 2 (eontd.) 

L Jour 562 (569) (DB)'F(Yol 5] 1918 Mad 558 (560) 
(DB). 

[13] Wheie a bond provided for re-payment of a 
debt and stated “as collateral security I mortgage 23 
bighas ” etc., but there was no express transfer of any 
interest, it was held that it was a mortgage. (’05) 9 Cal 
WN 1001 (1002) (DB). 

[14] Where the true nature of the contract between 
the parties is one of a charge, the erroneous belief of 
the parties that they had created a simple mortgage 
would not affect such true nature of the document. ( Vol 
14) 1927 Sind 66 (75) (Vol 1) 1914 Nag 32 (36) : 10 
Nag L R 8L 

[15] The word ‘‘taran” is ordinarily understood to 
signify a charge rather than a mortgage. (Yol 20) 1933 
Bom 298 (300) (DB). 

[16] Where A and B executed a mortgage to AT and 
subsequently A borrowed a further sum of money from 
X and executed a further deed stating that until the 
latter sum was paid he was not entitled to redeem the 
earlier mortgage, it was held that the deed was a mort- 
gage. (Yol 9) 1922 Ail 174 (177, 178) : 44 All 87 (FB)^ 
(Vol 17) 1930 P C 17G (177) : 5 Luck 365: 57 Ind App 
173 (PC). 

[17] A executed a mortgage in favour of B, C and D, 
On a partition between B, 0 and D the mortgage fell to 
the share of D. A subsequently executed an instrument 
in favour of B recognizing D as the solo mortgagee, 
raising the rate of interest and stipulating for an exten- 
sion of the period of redemption. It was held that this 
was not a froEh mortgage but merely an agreement. 
(Voi 12) 1925 All 501 (502) : 47 Ail 310 (PB). 

[18] Where by a compromise between the mortgagor 
and the mortgagee, the mortgagee released certain items 
from the mortgage, it was held that this did not effect 
any fresh transfer of interest to the mortgagee in res- 
pect of the non- released* portions and was therefore 
not a mortgage. (Vol 6) 1918 Mad 1204 (1206, 1209). 

[19] Executant of bond admitting receipt of certain 
amount from obligees and agreeing to pay interest 
regularly — Stipulation that in default of payment of 
interest obligees would be put Into possession of certain 
property referred to as mortgaged property — Obligees 
to enjoy usufruct and appropriate profits to interest — 
Reid that there was transfer of interest in property 


contingent upon default being made in payment of 
interest and bond was mortgage from date of its execu- 
tion. (Yol 30) 1943 All 337 (339) : I L R (1943) All 
802 (FB). (It was contended that the bond was a simple 
money bond at its inception, but was liable to be^eonver- 
led into a usufructuary mortgage on default in pay- 
ment of interest.). ^ 

[20] Debentures ’Issued by a company are not mort- 
gages, though they bind the estate cf the company. 
(Yol 26) 1939 Mad 202 (203) : I L R (1939) Mad 199 
(DB). (Queerer) 

[21] Wheie a person states in the document that 
he had “mortgaged” the property, it will be assumed 
that he intended to transfer an interest in the property. 


(Vol 28) 1941 Lab 274 (275) (DB). 

[22] Where in a mortgage there is eo\ enant to pay 
and a charge on property, it implies that the property 
may be sold for the debt and the mortgage is a simple 
mortgage lYol 28) 1941 Lah 274 ^275) (DB). 

[23] A mortgage being a transfer of an interest in 
immovable pioperty such interest is capable o! transier 
by way of assignment, mortgage, etc., and is heritable. 
(Vol 3) 1916 Upp Bur 5 (G) : 2XJpp Bur Eul 89 ^ (IS) 
IS Ind Gas 455 (457) (DB) (Cal). 

[24] From the time of lending his money, the 
mor'gagee, whether he be in or out of possession acqui- 
res the right to have the mortgaged property secured 
from deterioration in the hands of the mortgagor or of 
any other person to whose rights those of the mort- 
gagee are superior. (’05) 28 Mad 208 (209) (DB). 

3. Sub-mortgages. ^ [1] A mortgage by the mort- 
gagee of his right is called a sub-mortgage. (Yol 3} 
1916 Upp Bur 5 (6) : 2 Upp Bur Bui 89. 

[2] All the provisions of law applicable to mortgages 
will apply to sub-mortgages also, such as attestation, 
registration etc. (Vol 22} 1935 Rang 483 (483) 

[3] A mortgagee can effect an equitable sub-moit- 
gage of his right by deposit of the mortgage deed. 
[Yol 23) 1936 Rang 366 (366), 

[4] Where the original mortgage is itself one by 
deposit of title deeds the mortgagee^ can create a sub- 
mortgage by a second deposit of such title deeas. 
(Vol 25) 1938 Mad 863 (874) (DB) 5- [Yol 22) 1935 
Bang 483 (483) (Yol 24) 1937 Rang 69 |89, 70) • 
14 Rang 522 (DB). 
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[5] A snb-mortgagee is entitled to be paid the 
amount due to him under his sub-mortgage in priority 
to the cliim of a subsequent assignee of the mortgage 
rights. (Vol 30) 1943 Mad 100 (103) : I L R (1943) 
Mad 195 (DB). 

[6] The sub-mortgagee without privity of the mort- 
gagor only takes subject to the state of account between 
the mortgagor and the mortgagee at the date of the 
sub-mortgage. (Vol 26) 1939 All 719 (720) : I L R 
(1939) All 913 (DB) ^ (Vol 15) 1928 Mad 382 (383) 
(DB) * (Vol 6) 1919 Mad 1082 (1082) (DB) (Vol 15) 
1928 Nag 223 (224, 225) (DB). 

[7] Payments of interest and payments on account 
of capital made by the mortgagor to the mortgagee 
after, but without knowledge of, the transfer must in 
the absence of collusion be allowed to the mortgagor 
as against the sub-mortgagee. (Vol 15) 1928 Bang 30 
(31) : 5 Rang 749 ^ (1900) 1900 Pun Re No. 31, page 
102 (107) (PB). 

[8] A sub-mortgage is es.tinguisbed by the payment 
of the mortgaged-debt by the mortgagor if he has no 
notice or knowledge of the sub- mortgage, and acts in 
good faith. (’05) 29 Bom 199 (202) (DB) ^ (’95) 1895 
Pun Re No. 12, page 46 (48) (DB) 4f (1900) 1900 Pun 
Ra No. 31, page 102 (ill) (B'B) (Vol 11) 1924 Oudh 
209 (216) (DB) ^ (13) 18 Ind Gas 389 (390) (Oodb) ^ 
(Vol 25) 1938 Pesh 73 (76) (DB) ^ (Vol 19) 1932 Mad 
115 (116, 117) : 55 Mad 320 (DB) ^ (Voi 8 1921 Mad 
374 (370) (DB) 

[9j If the original mortgagor has notice of the sub- 
mortgage be cannot make any payment to the mort- 
gagee SO as to bind the sub mortgagee. (1900) 1900 Pun 
Re No. 31, page 102 (111) (FB)eb(’OO) 12 Oudh Gas 260 
(267) (DB) ^ (13) 18 Ind Caa 389 (390) (Oudh). 

[lOJ Original mortgagor having notice of a sub-mort- 
gage cannot dispossess the sub-mortgagee (where the 
mortgage is with possession) without redeeming him. 
(’08) 18 Mad L Jour 462 (463) (DB) ^ (Vol 12) 1925 
Rang 140 (142) ; 2 Rang 561 (DB). 

[11] Where the sub mortgagee brings the mort- 
gagee’s interest to sale and purchases it himself he 
cannot resist a suit by the mortgagor for redemption 
of the original mortgage. (10) 7 Mad L Tim 191 (192) 

[12] The position of a mortgagee in relation to the 
sub-mortgagee is closely analogous to tbac of a surety. 
(Vol 5) 1918 Lah 310 (312) : 1918 Pun Be No. 3 (DB) 

(13) 18 Ind Gas 383 (390) (Oudh) 5- (Yol 27) 1940 
Pesh 25 (23). 

[13] A mortgagee cannot by taking a fresh mortgage 
in discharge of his, earlier mortgage, prejudice the 
rights of his sub mortgagee to proceed to bring the 
mortgagee’s rights under the earlier mortgage to sale. 
(Voi 6) 1919 Mad 10S2 (1088) (D B) ^ (’08) IS Mad L 
Jour 462 (463) (DB). 

[14] In a suit by the mortgagor for redemption 
against the mortgagee and his sub-mortgagee, the pro- 
X^er form of the decree is that upon the amount due to 
the mortgagee being paid into Court, the mortgagee 
and the sub-inorigagee should re convey the estate to 
the mortgagor; the mortgagor is not bound to wait 
imtii the accounts between the mortgagee and the sub- 
mortgagee are settled. (Voi 14) 1927 Mad 703 (704) © 
(’06) 28 All 638 (641) (DB). 

[15] In a suit by the mortgagor for redemption 
against the mortgagee and his sub-mortgagee, the 
judgment shou,ld direct an account of what is due to 
the original mortgagee and then of what is due to the 
sub-mortgagee anl upon payment to the latter of the 
sum due to him not escee&ng the sum due to the 
original mortgagee and upon payment of the residue, 
if any of what is due to the original mortgagee, both 


shall re-convey the property to the mortgagor. (*91) 
15 Bom 691 (693) (DB). 

[16] Where pending a suit for redemption against 
the mortgagee and the sub-mortgagee the mortgagee dies 
and his representatives are not brought on record, the 
suit abates as the mortgagor has no cause of action 
against the sub-mortgagee. (’96) 20 Bom 549 (552) (DB), 

4. Agreement to grant or accept a mortgage. — 

[1] An agreement to give a mortgage merely creates 
a right in the promisee to get a regular deed of mort- 
gage and does not of itself create any mortgage or 
charge upon the immovable property dealt with by 
the agreement. (Vol 17) 1930 P 0 76 (78) (PC)5'(Vol25) 
1938 Mad S89 (892) : I L R (1939) Mad 7 (EB). 

[2] An agreement to mortgage for a sum of money 
to be advanced cannot be specifically enforced though 
a suit for damages for breach of such a contract will 
lie. (Vol 25) 1938 Bom 357 (358) (DB) (Vol 12) 1925 
Rang 291 (293) : 4 Rang 1 (FB) ^ (Voi 23) 1936 Lah 
727 (729) : 17 Lah 270 (DB) © (Vol 22) 1935 Mad 
1045 (1045) ^ (’05) 8 Oudh Gas 5 (9) ® (’08) 11 Oudh 
Gas 217 (218). 

[3] A mortgage holds good to the extent of the 
amount paid. Where any part of the amount agreed to 
be advanced remains unpaid, a suit will not lie for re- 
covering such part. (Vol 29) 1942 Lah 234 (236): I L R 
(1943) Lah 746 (DB). 

[4] Where money has actually been advanced and 
subsequently the borrower agrees to mortgage property 
to secure such advance, such an agreement can be 
specifically enforced (Vol 16) 1928 P C 80 (82) ; 55 Ind 
App 107 ; 7 Pat 305 (PCp 

[5] The principle that an agreement to lend a sum of 
money is not specificallj^ enforceable, has no application 
where money has been left with the mortgagee to pay 
ofi the mortgagor’s creditor and on the failure of the 
mortgagee to do so the mortgagor sues to recover the 
money (Vol 20) 1933 Lah 1 (2, 3). 

[6] Where the mortgagor allows the loan to remain 
with the mortgagee on the understanding that it is to 
be taken by him from time to time, a suit for its 
recovery is not one to enforce a contract of loan but 
merely one for recovery of a deposit. (Voi 3) 1916 Oudh 
184 (185). 

[7] Property mortgaged usufructuarily Possession 
not given, property being seized by Collector under 
decree against mortgagor — Mortgagee held entitled to 
damages for non-delivery of possession. (’90) 17 Cal 
432 (436) (PC). 

[8] If the agreement is merely to execute a mortgage 
as and when called upon to do so, the fact that a sub- 
sequent mortgage is called for and executed will not 
make the debt and the mortgage part of the same 
transaction hut the debt will constitute an “antecedent 
debt” within the meaning of the Hindu law. (Voi 25) 
1938 Mad 889 (892) : I L E (1939) Mad 7 (FB). 

5. Revival of earlier mortgage — [1] Where a 
new security is accepted in lieu of an old one but the 
former is found to be invalid, the mortgagee can fall 
back upon tbe earlier one. (Vol 14) 1927 Nag 83 (84). 

[2] Mortgagee accepting new security for old one 
from reversioners — Later mortgage found not binding 
on reversioners in suit on that mortgage— Reversioners 
held could not claim that invalid mortgage operated as 
release of old mortgage. (Vol 3) 1916 PC 68 (70) : 39 
All 178 : 44 Ind App 60 (P C) © (Yol 25) 1938 All 418 
(423) : I L R (1938) All 714 (FB). 

6, Muhammadan widow’s possession in lieu of 
dower.— [1] A Muhammadan widow retaining posses- 
sion of her husband’s property in lieu of dower is not a 
mortgagee of the property. (’01) 23 All 432 (433) (DB) 
©{’02) 25 Mad 658 (659). 

[See however (’07) 9 Bom L B 188 (197, XSS).] 
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[2] la the case ol a Mubammadan widow in posses- 
sion in lieu ol dower, neither the possession of the 
property nor the right to retain that possession when 
acquired is conferred upon the widow by the agree- 
raent or by the bounty of her deceased husband. The 
possession of the property being once peaceably and 
lawfully acquired, the right of the widow to retain it 
till her dower debt is paid is conferred upon her by the 
Muhammadan law. (Vol 12) 1925 P C 63 (65) : 52 Ind 
App U5 : 47 All 250 (PG)*J<(Vol 31) 1944 Pat 163 (169) 
(DB). 

[3] Muhammadan widow’s right to retain posses- 
-sion in lieu of dower is not transferable. (Yoi 31) 1941 
Pat 1G3 (IG9, 171) (DB), 

7. Specific immovable property. — [1] For the 
•ereation of a valid mortgage the property mortgaged 
must ba spacific. (’10) 12 Gal L Jour 137 (138) (DB) 

(Vol 5) 1918 Cai 557 (566) (DB). (General description 
not sufdolent.) 

[2] If the hypotheca is sufficiently precise to enable 
the property to be determined even after a lapse of 
time, it is “specific” property. (Vol 1) 1914 Blad 306 
(307) (DB)*I.(Vol 6) 1919 Mad 718 (726) (DB). 

[3] Where the mortgagor purported to give in the 
earlier part of the deed the properties described in the 
schedule to the document and later on added “all other 
mouzas, mahals etc., comprised in the sanad,” it was 
held that the properties comprised in the sanad were 
also mortgaged, though not referred to in the schedule. 
(’98) 26 Cal 395 (898) (PC). 

[4] Where the instrument purported to pledge certain 
-specified properties as well as certain properties not 
specified but mentioned in general as “I have pledged to 
you the properties in villages A, JB, C, etc.,” it was held 
that the mortgage attached only to the specified proper- 
ties. (Vol 18) 1931 Cai 732 (733) (SB). 

[5] The following are illustrations of eases of specific 
description of property: 

(a) ‘ Our rights and property in taluk R.’ (’86) 8 All 
486 (489) (DB). 

(b) “Our aamindari property.” (’90) 12 All 175 (179) 
(DB). 

(c) ‘‘The entire zamindari of village P with hills, 
Jungles as well as our entire right and income and 
kattubadis on enfranchished inams.” (’02) 25 Mad 42 
(50) (DB). 

(d) “My jiroyati and inara lands which I own at the 
village of my residence.” (Vol 1) 1914 Mad 306 (307) 
(DB). 

[6] A mortgage of the equity of redemption is a 
mortgage of specific immovable property. (’95) 22 Cal 
33 (41) (DB). 

[7] A right to specific performance of an agreement 
to*s0U!s not an interest in immovable property and 
oannot ba the subject oi a mortgage, (Vol 4) 1917 Mad 
358 (362) (DB). 

[8] Profits that would accrue from immovable pro- 
perty in the future do not constitute an interest in im- 
movable property and cannot be mortgaged. (Vol 26) 
1939 Dali 15 (16) (DB). 

8 . Mortgage and pledge of future property. — 

[1] A mortgage of property that may come into exis- 
tence in the future operates merely as an agreement to 
mortgage such property when it comes into existence. 
(’86) 13 Cal 262 (264) (DB). 

[2] Even in an hypothecation of moveable property 
the property must be existing. (’96) 23 Cal 592 (601). 

9. Mortgage of moveables. — [1] The section 
does not apply to a mortgage of moveable property, 
(’ll) 7 Nag L B 72 (75)»2<(Vol 28) 1941 Mad 805 (805). 

[2] A mortgage of moveable property is valid and a 
'decree can be passed in enforcement of the mortgage. 


(Vol 27) 1940 Mad 929 (930, 931) : 1 L B (1941) Mad 
144 {DB)-F(Vo 1 19) 1932 Cal 524 (526) : 59 Cal G67 
(DB) (Vol 11) 1924 Cal 990 (991) (’05) 7 Bom L R 

138 (139). 

[3] Mortgage of moveable property — Mortgagee is 
entitled to sell property in execution. (Vol 20) 1933 
Mad 241 (242) : 56 Mad 560 >2? (’02) 4 Bom L B 577 
(581) (DB)-P{Vol 26) 1939 Lah 398 (403) (DB). 

[4] Delivery of possession is not necessary for a 
mortgage of moveable property. (’03) 6 Oudh Gas 230 
(231)^F(Vo1 19) 1932 Gal 524 (526) : 59 Cal 667 (D B) ^ 
(Vol 11) 1924 Gal 990 (991\>5<(Vol 26) 1933 Lah 398 
(403) (DB) (’06) 8 Doin L R 344 (345) (DB) (Vo! 3) 
1916 Bom 77 (80). 

[5] The mortgagee’s right U only to enforce the 
mortgage by suing for sale of moveable property or by 
the appointment of a receiver to secure possession of it. 
(Vol 27) 1940 Mad 929 (930, 931) : I L E (1911) Mad 
144 (DB). 

[6] Mortgage of moveable property — Possession 
delivered to mortgagee — Mortgagor after proper notice 
failing to repay — Mortgagee can sell property without 
intervention ot Court. (Vol 19) 1932 Bom 613 (614). 

[7] A mortgagee of moveables without possession is 
liable to be defeated by the mortgagor selling the pro- 
perty to a bona fide transferee without notice. (Vol 26) 
1939 Lah 15 (16) (DB)^(Vol 15) 1928 Rang 28 (28, 29): 

5 Bang 633 (DB)*F(Vol 10) 1923 Kang 60 (61) ^ (’ll) 7 
Nag L E 72 (79) >lAYol 27) 1940 Mad 929 (932) : I L R 
(1941) Mad 144 (DB)*F (Vol 6) 1919 Mad 779 (779) : 42 
Mad 59 (DB). 

[8] Mortgage of produce of land— Land subsequently 
leased — Standing crop on land claimed by mortgagee 
before its removal— Mortgagee’s title must prevail oyer 
lessee with notice of mortgage. (Vol 27) 1940 Mad 929 
(931) ; I L R (1941) Mad 144 (DB). 

[9] Mortgage of moveable property is to be distingui- 
shed from pledge — In former case ownership of goods 
passes — In latter case pledgee gets possession but no 
right to goods beyond what is necessary to secure debts. 
(Vol 30) 1943 Mad 73 (74) (DB). 

[10] W'^hile there can be a hypothecation of move- 
ables without delivery of possession, there can be no 
pledge of moveable property without an actual delivery 
of the moveables. (’94) 21 Cal 241 (244) (SB) (’85) 62 
Cal 1046 (1051)^T(Vol 26) 1939 Lab 15 (16) (DB). 

[11] A subsequent pledge without notice of ^the 
prior hypothecation will have priority over a previous 
hypothecation. (’35) 62 Cal 1046 (1051) »5‘lVol 19) 1932 
Cal 524 (530, 531) : 59 Cal 667 (DB) ^ (’89) 2 C P L B 
108 (109). 

[12] The remedy of foreclosure extends to mortgage 
of chattels. (Vol 2) 1915 Gal 161 (163) : 42 Gal 455 
(DB). 

[13] A pledgee’s remedy is only a sale of the pro- 
perty. He cannot obtain a foreclosure, (Vol 2) 1915 Cal 
161 (168) : 42 Cal 455 (DB). 

[14] No particular formality is necessary to create a 
mortgage of moveable property (Vol 3) 1916 Bom 77 (80). 

10. “For the purpose of securing the payment 
of money.” — [1] A transfer of an interest in immov- 
able property must, in order to constitute a mortgage be 
for the purpose of securing the payment of money 
advanced by way of a loan or a debt or the performance 
of an engagement giving rise to a pecuniary liability. 
(Vol 10) 1923 All 586 (587) : 45 All 581 (DB). 

[2] The test for seeing whether a transaction is a 
mortgage or not is to see whether the property com- 
prised in it is made security for a loan or a debt or the 
performance of an engagement. (*02) 26 Bom 252 (256) 
(FB)'5«(’13) 24 Mad D Jour 479 (481) (DB)^8(Vol2) 1915 
Mad 382 (383) 20 Ind Gas 544(545) (ondb). 
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[3] If it: appears from the deed tliat it was the intea- 
lion of the parties to create a security on the land, it is 
sufficient to create a mortgage. (70) 13 Suth W R 82 
(85) (FB). 

[4] A purporting to mortgage to B property with 
possession for 14 years — After expiration of term A to 
oome into possession of property without settlement^ of 
accounts— S to return property without A's paying 
mortgage-money — Transaction held was not mortgage, 
there being no security for payment of any money or 
performaijce of any engagement. (’03) 25 Ail 115 (319)‘. 
30 Ind App 54 (PC). 

[5] Perpetual lease by A in B's favour for certain 
advance, not as security for repayment but as acquit- 
tance — Agreement to re- transfer property on payment 
of money — Transaction held was not mortgage. (’84) 10 
Cai 30 (35) ; 10 Ind App 129 (PC). 

[6] A deed gave the creditor the right to take posses- 
sion of the property described in it for the purpose of 
receiving from the profits thereof, the amount of the 
debt with interest, if the debt was not paid off within 
the period fixed. It was held that there was a transfer 
of an interest for the purpose of securing the payment 
of money. (’89) 13 Bom 90 (98) (FB). 

[7] Executant of bond covenanting to pay inteicst 
regularly on sum but in default of payment of interest 
obligee to take possession of certain specified property — 
Bond held was mortgage intention being that property 
should be security for debt, (Vol 30) 1943 All 337 (339): 
I L R (1943) All 802 (FB). 

[8] Deed in the form of a (Mustaki) lease mortgage 
— Transferor letting transferee in possession for 7 years 
— Property to be taken back after 7 years as redeemed 
and mortgage debt to be treated as paid up — No XW 
ment on account of principal or interest to bo made by 
transferor at any time — Deed held lease and not a 
mortgage. (Vol 30) 1943 Pesh 15 (17) (DB). 

[9] Where a part of the consideration for a mort- 
gage was the payment by the mortgagee of Es, 2400 
to a decree-holder of the mortgagor and the mort- 
gagee paid only Bs. 1950 in full satisfaction of the 
decree, held that the mortgage was for Eecuring the 
payment of money advanced and the mortgagee could 
not be said to have advanced the full amount of 
Rs. 2400. (Vol 34) 1947 Mad 197 (199) (DB). 

11. “Existing or future debt.”— [1] A deposit of 
title deeds as security for money due oma general 
balance of account that may be struck in the future is a 
mortgage. (’80) 2 Mad 239 (257) : 7 Ind App 83 (PC). 

[2] A mortgage may be executed to secure a future 
debt. (’12) 15 Cal L Jour 61 (65) (DB). 

[8] A security bond given to an officer of the Court 
to secure an amount that may be decreed or ordered 
by the Court, is a mortgage to secure a future debt. 
(’99) 26 Ca! 246 (249) (DB) (’05) 32 Cal 494 (496) 
(DB) (Vol 2) 1915 Cal 533 (533, 534) (DB). 

[4] The hypothecation of property for the purpose of 
securing a future liability to pay the mortgage-money in 
case the mortgagee should be deprived o£ the mortgaged 
property is a mortgage to secure a contingent liability. 
(Vol 12) 1925 Pat 288 (290) (DB). 

[5] A mortgage may be made not only to secure a 
present advance but also a future advance contemplated 
by the parties up to a particular limit. (’89) 11 All 136 
(143) : 16 Ind App 12 (PC), 

12. “Or the performance o£ an engagement.” — 

[1] The word “engagement” means a contract and the 
phrase "which may give rise to a pecuniary liability” 
includes oases where the breach ol the engagement will 
give rise to a right to claim damages. (*02) 25 Mad 50 

mmi . 


[2] A' executing rent deed to Y respecting iaiter’s 
property — By same deed A hypothecating his property 
for payment of rent — Document held one for securing 
performance of engagement. {’94) 17 All 55 (57) (FB). 
(Difierence under Act No. I of 1879 (Indian Stamp 
Act), S. 49 ) 

[3] A kootchit executed by the stake-holder of a chit- 
fund of his property in favour of tbejubsenbers for the 
due performnee of his obligation to' conduct the chit 
properly is a mortgage for the performance of an 
engagement which may give rise to a pecuniary liability. 
(Vol 5) I9i8 Mad 997 (997) (DB) ^ (Yol 14) 1927 Mad 
773 (775). 

[4] Where A sells property to B and executes a 
document of indemnity agreeing that if B was deprived 
of the psroperty or suffered loss, A would pay the whole 
amount of the mortgage the document contains an en- 
gagement which may give rise to a personal liability. 

( 08) 5 All L Jour 723 (724) (DB) (Vol 7) 1920 Mad 
650 (651) (DB). 

[5] Where A took a loan of paddy stated as being 
worth Rs. 300 from B and promised to pay interest on 
the loan in paddy at a specified rate and hypothecated 
certain property theiefor, it was held that it was an 
engagement which would give rise to a pecuniary liabi- 
lity and that it was therefore a mortgage. (Vol S) 1921 
Cal 172 (173, 174) : 48 Cal 625 (FB). 

[6J A applying for possession of property decreed — 
Appeal by judgment-debtor, B~~A ordered to be placed 
in iroesesslon on his furnishing security for restoring 
proxierty to B in case he succeeded in appeal— C execut- 
ing security bond and hypothecating property — Tran-' 
saction held to be mortgage. {Vol 15) 1928 Oudh 143 
(143) : 3 Luck 298 (FB). 

13. “Mortgagor.” — [1] Where A and B join In 
mortgage as mortgagors, but the property mortgaged is 
only B's property and no property of J is included in 
the mortgage, A is not a “mortgagor.” (Vol 11) 1924 
All 7S7 (788) (DB). 

14. “Mortgagee.” — [1] Where a judgment- 
debtor executes a security bond in favour of the Judge 
of a Court for the due performance of any decree or 
order that may be passed against him, the decree- holder 
does not thereby become the mortgagee. (’03) 30 Cal 
1060 (1062) (DB). 

15. Mortgage-money. — [1] Under the second 
paragraph of cl. (a) the principal money and interest of 
which payment is secured is “mortgage* money ” (Vol 
16) 1929 All 411 (413) © (Yol 7) 1920 Lah 271 (271) ® 
(Vol 5) 1918 Low Bur 64 (65) : 9 Low Bur Bnl 106 
(DB) ^ (Vol 16) 1929 All 77 (78) (Vol 6) 1919 Cal 46 
(48):46 Cal 448 (DB)i5^(Vol 26) 1939 Lah 129 (183) (DB) 
ii« (Vol 8) 1921 Mad 229 (^0) (DB). 

[2] The “principal money” will include not only the 
principal money originally advanced but all amounts 
that may be added to it as part of the principal money 
(e. g., the costs under S. 72). (Vol 2) 1915 Mad 402 (403). 

[3] A mortgage may be executed for the interest alone 
on a loan without the principal itself being secured., 
fVol 27) 1940 Pat 512 (013) (DB). 

[4] A mortgagee, in the absence of any contract to 
the contrary, is entitled to treat the interest due under 
the mortgage as a charge on the estate. (Vol 11) 1924 
P C 183 (183) : 51 Ind App 377 : 5 Lah 425 (PC). 

[5] Where there is no stipulation for interest express 
or implied, in the mortgage document, it cannot be 
claimed as part of the mortgage-money. {’13} 40 Cai 514 
(517) (DB)8&(’86) 8 All 182(185) (DB)>2<(10) 5 Ind Cas 
285 (286, 287) (DB) {All)*l<(VoI 11) 1924 Pat B02 (303) 
(D B). 

[6] The question whether the interest claimed is on 
any agreement to pay it in the mortgage bond depends 
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upon the particular terms of the document, (’ll) 35 

Bom 327 (332) (PCj. ^ 

[7] Mortgage bond fixing date for payment of mort- 
gage-money— Payment of interest till such debt provid- 
ed for — Payment of interest till payment of principal 
may be implied. fVol 10) 1923 Lah 648 (649) : 4 Lah 
346 (DB) ® (’01) 11 Mad L Jour 183 (185) ^SB) ^ (Voi 
15) 1928 Lah 312 (344): 9 Lah 140 {DL]^\Yo\ 10} 1923 
All 7 (8) : 44 All 772 (I)i;)'5<t’12j 16 Ind Gas 216 (217) 
(DB) (4.1i) * (Vol 22) 1935 Oudb 213 (216) : 10 Luck 
481 (DB)*&(VoI 13) 192G Oudh 37S (379i‘5'tVoi 13 j 1921 
Mad 736 (740). 

[But see (Vol 7) 1920 Pat 170 (171 1 iDBj.] 

^ [8] Where payment of interest till payment of piin- 
cipal is implied, post diem interest would be a charge on 
the pcopeity. (Vol 6) 1919 Cal 46 in>:16 Gal 14S iDBi. 

[9] Stipulation as to payment of inteiest without 
limitation as to peiiod of its curiency ~ In default of 
payment at end of each year creditors to be at liberty 
to treat interest as principal — Pose diem interest 
granted. (’98) 20 All 171 (180) : 25 Ind App 915 (PC). 

[10] Principal and interest stipulated to be paid 
within one year — On failure property to be deemed 
to be sold for entire money — No post diem interest 
held was intended to be charged. (’21) 63 Ind Gas 533 
(535) (DB) (Lab). 

^ [li] Mortgage deed providing for payment of prin- 
cipal and interest within one j ear - P^urther covenant 
not to transfer property till payment in full of principal 
and interest — Cmtracfc held was to pay interest untiil 
payment — Interest held ^Yas recoverable as part of 
mortgage money and not merely as damages. (’97) 19 
All 39 (49) : 23 Ind App 138 (PC). 

\See also (Vol 1) 1914 All 171 (172) (DB) (’98) 25 
Cal 246 (249) (DB). {(’97) 23 Ind App 138 : 19 Ail 39 
(PC), miotved,)] 

[12] Where there is no express or implied provision 
for post diem interest, the mortgagee may be granted 
interest technically as damages and the rate would be 
prima facie the same as that provided in the bond. (’06) 

2 Nag L R 162 (163) (PC)*P(yol 9) 1922 Lah 254 (257) .* 

3 Lah 200 (FB) 

[13] Post dwn interest at a reasonable rate might 
also be decreed under the Interest Act, 1839, thouoh 
there may be no agreement express or implied, to pay 
interest. (’95) 17 All 581 (586) (FB). 

16. Non-payment of consideration — Effect 

[1] A mortgage without consideration will be a void 
transaction (Vol 17) 1930 Nag 166 (169)'J‘i’ll) 11 Ind 
Cas 4 (4) (DB) (All)*p(Vol 1) 19 U Blad 6S4 (685) (DB) 

(Vol 4} 1917 Mad 492 (493) (DB) ^ (Yol 11) 1924 
Lah 381 (381). 

[2] A mortgage would in the absence of a covenant 
or stipulation to the contrary, be complete, i e., the 
transfer of interest is effected, not when the considera- 
tion is paid or made good, but when the mortgage con- 
tract is entered into, regardless of whether and when 
the consideration is paid. (Vol 3) 1916 Lah 155 (156) : 

1916 Pun Re No. 53 (FB)»P(Vol C) 1919 Mad 781 (782): 
42 Mad 20 (DB)>i<Voi 9) 1922 Pat 299 (301);1 Pat 281 
(DB) © (’12) 15 Cal L Jour 61 (67) (DB)»P{Vol 4) 1917 
Pat 514 (515) : 2 Pat L Jour 168 (DB) ^ (’12) 34 All 
273 (276) (DB) ^ (Vol 6) 1919 Lah 402 (404). 

[3] A mortgage is pnma facio only a security for a 
debt and where the debt does not exist to any extent, 
the security cannot be enforced to that extent (Vol 4) 

1917 Mad 492 (495) (DB)^(’ll) 1911 Pun L R No. 192, 
p. 716 (725) : 1911 Pun Be No. 31 (DB). 

[4] In the case of a mortgage, the presumption would 
be in favour of immediate transfer cf interest but this 
presumption is rebuttable. (Vol 3) 1916 Lab 155 (156): 


1916 pjii Re No. 53 ( FB) \ 12) 13 Ind Ca-j uSJ i'‘55 
656) (DB) (Call. 

[5] A provision in amortgagedecdthatthcrui.- 
gagor will make over the mortgage deed to the laor*- 
gxgeo upon x'^-jmcnt of the fail consideration dees not 
amount to a contract that the mortgage w'us not tc t''\ 
effect until payment of the consideration. (Vol I* 

r.it 299 iSOl'l : 1 Pat 281 (DB). 

[6] A mortgage cf which llic whole each hr.s lu: 

I)£en paid is wild to the extent of the money ndvanped 
unless the mortgagor has expressly put an end to the 
mortgagrc ^Vol 29} 1942 Lah 234 (236) ►F I L E (1943/ 
Lah 746 (DB)F(Vol 3} 1916 Lah 155 (157) : 191G Pm? 
Re No. 53 (FB) F (’93; 1893 Bom F J S2 f;Vo 1 4) 1917 
Pat 514 (517) : 2 Pat L Jour 16S (DB) F (Vd 12) 1327 
Oudh iJ2 a34) F (Vol 6) 1919 0 nlh 251 (251) (DB) F 
(’08^ 35 Cal 1051 (1057) (DD) F (V 1 7) 1020 Mr. . 
900 a)0j)(DB) F iVolC) 1919 Mai 1117 •’12D Dl-'F 
iVcl 14) 1927 Pat 3^8 f' 3 ^ 3 ) ^ijB) Col 5 

435 (440) (DB) F (’12) 3 4 All 273 280) iDBi 

[But see i’91) Is Mai 12G <128) (DB)] 

[7] To the extent to which the money was not yahl, 
there wall be a failure of consideration. (Vol 4) 1917 
Mad 630 (635) : 40 Mad 30S (FBiFf’lCi 11 CalL Toa. 

^197 12021 (DB) F (’12) 35 Mad 114 (US) )DDi 

[8J Where the mortgagee undeiiakes to p.*) tb-. 
creditors of the mortgagor, there is no failure of lonsi- 
deration, if the liabiliiy of the creditors is cleared oS 
and this is so even if the creditors forgo their rights. 
{’S3) 1SS3 All W N 213 (214) fDB). 

[9] Where the mortgagee undertakes to pay the 
creditors of the mortgagor, he must pay them within 
•a reasonable time. (Vol 5) 1918 Oudh 331 (332) F (Vol 
18) 1931 All 95 (96) : 52 All 761 (DB), 

[10] Mortgagee not paying off mortgagor’s creditors 
within reasonable time — Mortgagor suffering damages 
— Mortgagee is liable for same, f 07) lO Oudh Cas 69 
173) fDB)F{’20 63 Ind Ois87 (89) (DB) (AlB F (Vo‘ 
24) 1937 Oudh 138 (140) (DB) F (Vol 23) 1936 All 593 
(600) (DB). 

[llj Consideration not paid by mortgagee — Mort- 
gagor can sue for compeneaiion but not for specific 
performance. (Vol 29) 1942 Lah 234 (236) IL E M943) 
Lah 746 (DB) F (V •! 25) 193S Lah 21 I22) F ( Voi 221 
1935 Pat 125 (i2C)F(Vol 10) 1923 Cal 507 )567 F(Vo! 3; 
1916 Cal 530 {530, 531) : 43 Cal 50 (DB) F (081 11 
Oudh Gas 89 (92) (DB) F (’13) 34 All 273 i276} (DB'F 
(Voi IS) 1931 All 40 144) ; 52 All 1037 {DB‘. 

[But see (Vol 12) 1925 Lah 174 (174jF' Vol I-.! 1931 
All 95 (9S) : 52 A117G1 (DB).] 

[12] Mortgagee not paying consideration &uh oy 
mortgagor for compensation — ^Measure of compensation 
is different between amount stipulated and amoiini 
paid — Mortgagor is also entitled to any loss he may 
have sustained. (Vol 25) 1938 Lah 21 (22) F Fpi) ij-j 
All 200 (205) (DB). 

[But see (’05) 8 Oudh Cas 5 (9).] 

[13] Usufructuary mortgagee undertaking to pay oil 
prior mortgagee and obtain possession — On his failure 
mortgagee paying off and obtaining possession — Usii- 
fruetuarv mortgagee cannot claim possession from mort- 
gagor. (Vol 12) 1925 Oudh 132 (134) F (Vol 11) 1924 
Oudh 425 (426) : 27 Oudh Cas 60 F f’OG) 1906 Pan Be 
No. 103, p. 363 (365) (DB). 

[14] Where the redemption of the prior mortgage 
was not a condition precedent to obtaining possession, 
the mortgagee was given a decree for possession cn con- 
dition of his paying the mortgagor the amount payable 
to the first mortgagee. (Vol 6) 1919 Oudh 104 MOj . 
{(’11) 34 All 273, Bel on.) 

[15] In the Punjab non-payment of coiisi^aratlor 
after demand avoids the mortgage unless the mortga^'o^ 
condones the breach or the non-payraent <’07 
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Pun Re No. 59, p. 274 (277) (FE) ^ (Vol 1) 1914 Lali 
187 (187, 198): 1815 Pun Re No. 3 (D D). 

[16] Where the mortgagor admits receipt of consi- 
deration though in point of fact, he did not receive 
any, mortgage is not avoided, (Vol 1) 1914 Lab 316 
v316, 317) : 1914 Pun Be No. 07 (DB), 

17. Mortgage without title [i] A mortgage of 

property to which the mortgagor has no title creates no 
lien on the property. (*08) 4 Nag L R 28 (30). 

^ [ 2 ] II A mortgages land to B to which he has no 
litle and subsequently acquires that property the mort- 
gage will attach to the property (1900) 1900 Pun Re 
^ 

[3] Mortgagee knowing of want of title to property 
mortgaged in mortgagor at time of mortgage — Title 
subsequently acquired — Mortgage does not attach to 

. Ig^DBr : I L B (1938) All 

[4] Mortgage of property without title -- Mortgagor 
acquiring other property — Mortgagor cannot be com- 
piled to make good to mortgagee out of that property 

caused by want of title to mortgaged property. 
(lOCK)) 1900 Pun He No. 32, p. 112 (114) (DB) 

IS Mortgage by person having voidable title. 

A person who has acquired property under a void- 
able title can himself give a good title in respect of that 
property to a bono fide purchaser or mortgagee from 
mm who deals for value and has no notice of the defects 
m the title (Vol 11 j 1924 Mad 67 (69) (DB). 

19, Mortgage by co* owners, — [1] One of several 
co-owners, whether tenants-in-eommon or joint tenants, 
can ordinarily mortgage his share. (Vol 30) 1943 Posh 
17 (20) >5. (’03-04) 2 Low Bur Bui 167 (167) ^ (’ll) 12 
Ind Gas 858 858) (Low Bur) ^ (’74) 11 Bom H C R 76 
(SOj (DB) ^ (’06) 8 Bom L S 550 (551) (DB) 

^ [2] A mortgage by coparcener of a joint Hindu 
-.amily of joint family property, neither for a family 
necessity nor for discharging an antecedent debt, is 
void toto and is not binding even on his own share. 
(Vol 4) 1917 P 0 41 (42) : 39 All 500 : 44 Ind App 163 
(P 0) * (’09) 31 Ail 176 (217) (FB). 

Mortgage by purdanashin women. — [1] 
Where the legal adviser of a pardanashin lady, obtains 
a mortgage from her the Court is entitled and bound to 
esamine the transaction with close scrutiny and strictly 
insist on the mortgagee-showing that the client was fully 
aware of the meaning and efiect of the deed and that 
P ^ iionest one. (Voi 1) 1914 

[2] The cirenmsianees under which a pardanashin 
woman agrees to mortgage property must be carefully 
esammed m order to ascertain that she had indepen- 
aen<j advice, that the lady had sufficient intelligence to 
understand the relevant and important matters, that 
sho did understand them as they were explained to 
iisr, that nothing was excluded and that there was no 
pdue induenea or misrepresentation (Vol 8) 1921 P 0 

on! lono- oim (P C) ^ (Vol 12) 1925 P C 

204 (209, 210) : 47 All 703 : 28 Oadh Cas 338 : 52 Ind 
App 342 (PC) S> (Vol 23) 1936 P C 207 (210, 211) : 11 
Look 346 : 63 Ind App 326 (PC), 

[31 Where for want of explanation, a pardanashin 
woman does not understand that she was making her- 
self personally liable to pay the money borrowed under 
mortgage does not bind her at all. 

1 ? ® (19^0) 3 Cal 436 : 

I L B (1940) Ear (P C) 271 : 67 Ind App 309 (t"0). 

[4] Where the^ execution of a mortgage deed by a 
pardanashin lady is found not to be her mental or 
conscious act, there being no room for a semi-conscious 
act, the whole deed is affected and must be set aside. If 


those founding on the deed fail to show that the 
grantor intelligently understood the deed there is an 
end of the matter. The question of undue influence does 
not arise. (Vol 27) 1940 P C 147 (150) : I L R (1940) 
Kar (P C) 341 : 67 Ind App 377 (PC). 

21. Mortgage by beneficiary under trust. — [1] 
A person having a beneficial interest in property, under 
a trust deed is competent to mortgage his interest. (Vol 
27) 1940 P C 134 (136) : I L R (1940) 2 Cal 436;I L E 
(1940) Kar (PC) 271 : 67 Ind App 309 (PC). 

22. Mortgage by person incompetent to con- 
tract.— [1] A mortgage by a minor who is incompetent 
to contract is void. (’06) 28 All 508 (515) (DB)>I'(Vol 8) 
1921 All 326 (327) (DB). 

[2] Mortgage by minor — Creditor cannot recover 
money even under Ss. 64 and 65 of the Contract Act, 
(’03) 30 Cal 539 (548) : 30 Ind App 114 (PC). 

[3] A mortgage by minor is incapable of founding a 
plea of estoppel (Vol 15) 1928 P C 152 (156) (PC). 

[But see (’98) 25 Cal 371 (394) (SB)4<(’95) 21 Bom 
198 (201) (DB).] 

[4] A mortgaging joint family estate as his own 
absolute property and also getting his minor brother, 

^ D’s signature by way of assent to mortgage— Mortgage 
held to be void so far as B was concerned. (’12) 34 All 
296 (306) : 39 Ind App 109 (PC). 

23. Mortgage by one person when binding on 
ariother. — [1] The guardian of a minor under the 
Hindu law can mortgage the minor’s property only in 
case of necessity and not otherwise. (’99) 26 Cal 707 
(711) : 26 Ind App 97 (PC). 

[2] A guard an appointed under the Guardians and 
Wards Act, 1890, can mortgage with the sanction of 
the Court and not otherwise (’80) 2 All 902 (908) (DB) 
© (Vol 14) 1927 Mad 233 (235) ; 60 Mad 217 (DB) © 
(Vol 23) 1936 Lab 946 (956) I 17 Lah 686 (DB). 

^ [3] Mortgage by guardian appointed under Guar- 
dians and Wards Act without sanction oi Court — Mort- 
gage is voidable — Minor avoiding same has to restore 
any benefit he has received thereunder (’98) 23 Bona 
287 (290) (D B) 6E'(’99) 22 Mad 289 (291) (D B) '$'(’12) 
16 Cal L Jour 537 (538) (DB). 

[4] A Hindu widow can mortgage her husband’s 
estate so as to bind the reversioners only in the case 
of necessity and not otherwise. (Vol 20) 3.933 Oadh 
170 (175): 8 Luck 538 (DB). 

[5] Mortgage by Hindu widow — Reversioners not 
questioning same — Third party cannot question its vali- 
dity. (Voi 10) 1923 Pat 122 (126, 127): 2 Pat 217 (DB). 

[6] An executor or administrator may make a valid 
mortgage binding on the estate. (’78) 1 All 710 (720) 
(FB). 

[7] A mortgage byva partner of a firm for the bene- 
fit of the firm will be binding on the other members 
of the firm. (1841) 2 Moo Ind App 487 (500) (PC). 

[8] Where certain male members of a family govern- 
ed by Muhammadan law mortgaged property belonging 
to themselves and to purdanashin members of the 
family the mere fact that the ladie.g left the manage- 
ment of the property in the hands of the males, does 
not show that the male members represented the 
female members in the transaction; it is not therefore' 
binding on them. (’13) 40 Cal 378 (385) (PC). 

24. Mortgage in favour of minor. — [l] A mort- 
gage ex^-cuted in favour of a minor who had advanced 
the whole of the mortga,ge*money is enforceable by him 
or by other persons on his behalf. (Vol 4) 1917 Mad 
630 {635, 638) 40 Mad 308 (FB) ((’10) 33 Mad B12, 
Overruled.) ^(Vol 16) 1929 All 604 (605) (D B) 

3 All 408 (412) (DB) ^{\ol 6) 1919 Pat 561 (563) : 4 
Pat L Jour 682 (DB). 

[2] The fact that the minor may have had no power 
to transfer the mortgage-money and may, on thafe 
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ground, be entitled to recover it back, is not a sufficient 
ground for holding that a mortgage in favour of a 
minor cannot be enforced against the properiyj although 
the minor may not be entitled to sue the mortgagor on 
ths personal covenant to pay, and the advance, by 
reason of his incapacity to contract, may not be strictly 
by way of loan. (Yol 4) 1917 Mad 6S0 (635) t 40 Mad 
303 (FB). 

25. Simple mortgage— Possession. — [1] Posses- 
sion remains with the mortgagor. (Vol 14) 1927 Bang 
33 (36) : 4 Bang 36S (FB) ^(Vol 1) 1914 Nag 32 (34) : 

10 Nag L E 81 «<{Vol 27) 1940 Lah 486 (4841: ILK 
(1941) Lah 601 (DB) S-^lVol 5) 1918 Gal 933 (937, 933); 

44 Cal 425 (DB).‘ 

[2] In the absence of an express stipuktion, the 
rents and profits of the land belong to the mortgagor. 
[Vol 261 1939 Bing 321 (322): 1939 Rang L 11 403 
(FB) 

[3] The fact that possession subsequently passes to 
£he mortgagee does not convert a simple mortgage into 
a usufructuary mortgage. (Vol 10) 1923 Nag 161 (161). 

[4] The onus of proving what the transaction is by 
which possession passed to the mortgagee under a simple 
mortgage is on the mortgagor. (Vol 15) 1928 Rang 44 
(46); 0 Rang 663 (DB). 

[5] The mortgagee can set up and plead an agree- 
ment to sell under which the possession was given. 
(Vol 14) 1927 Rang 83 (35): 4 Rang 368 (FB). ( (Vol 
12) 1925 Rang 822; 3 Rang 243, Omrniled) 

[6] Mortgage-deed providing that mortgagee should 
take possession if interest remained unpaid by due 
date and thereafter enjoy properties as usufructuary 
mortgagee— Position of mortgagee as simple mortgagee 
held was not changed, (’ll) S All L Jour 594 (598) 
iPC). 

[7] Loan advanced to be paid by mortgagor by parti- 
cular date with interest — Deed reciting that possession 
was given to mortgagee, but not actually given — Mort- 
gage held to be simple one. (’06) 2 Nag L R 162 (163) 
(PC). 

[8] Simple mortgage— Mortgagee let into possession 
in pursuance of contemporaneous oral agreement that 
mortgagee should go into possession in satisfaction of 
his claim for interest— Agreement held could be proved 
so as to preclude mortgagee from claiming interest. 
i’87} 1887 All W N 61 (6i) (DB). 

26. Mortgagor binds himself personally to pay.— 

[1] In order to constitute a transaction a simple 
mortgage, the mortgagor must bind himself to pay the 
mortgage-money. (Vol 5) 1918 Mad 997 (997) (D B) 
^(Vol 6) 1918’' Mad 558 (559) (D B) •5‘(Vol 26) 1939 
Rang 321 (322) ; 1939 Rang L E 403 (F B) •l'(Vol 2) 
1915 Nag 63 (64); 12 Nag L R 19 'I'lVol 25) 1938 Cal 
524 (525) (DB). 

[2] The personal liability may be express or may be 
a matter of implication, (’ll) 15 Cai W N 722 (725) 
(DB) «J(’06) 4 Gal L Jour 510 (516) (D B) ^-iVol 28) 
1941 Lah 274 (276) (DB) ^(Vol 19) i932 Lah 164 (166); 
13 Lah 259 (DB) i^iVol 11) 1924 Nag 97 (98): 20 Nag 
L B 46 4'(Voi 24) 1937 Bang 151 (153); 14 Bang 685. 

[3] Even though there is no express covenant to pay 
the borrower remains personally liable to pay o2 the 
mortgage. (Yol 31) 1944 Nag 289 (290, 291): I L R 
(1944) Nag 568 (FB). (Whether the mortgage is simple 
or by a conditional sale the mortgagor is bound by 
the contract in the first instance to pay the debt.) 

[4] In considering the question whether there is a 
personal liability to pay, it must be borne in mind, (1) 
that a loan frima facie involves such a personal 
liability, (2) that such a liability is not displaced by 
ike mere fact that security is given for repayment of 
the loan with interest, but (6) that the nature and 


terms of such security may iiegathe any personal 
liability on the part of the bonwer. (Vol 3) 1910 B C 
119 (120); 44 Cal 388: 44 Ind App 87 (P C). 

[5j A personal covenant to repay the inoitgage- 
money must be presumed to exist in all moitgages un- 
less there is something in the nature or terms of the 
mortgage to negative it. (’08) SO All 388 (390) (D B) 
)P(’92) 14 All 513 (519) (DB) «-(Voi 22) 1935 Pesb 10 
(10) ^•{Vol 19) 1932 Lah 164 (166): 13 Lah 259 (DB). 

[6] As regards the terms of a documenli negativing 
personal liability, the general rule is that a covenant 
to pay the debt in a paiticular manner will exclude 
the general personal liability for such payment. (’95) 
22 Cal 434 (444); 22 Ind App 08 (PC) ^(Vol 16) 1929 
Nag 254 J25G): 25 Nag L R 187 (FB). (Labangahan 
mortgage.) 

[7] Mortgagor covenanting to pay debt out of hypo- 
thecated estate : Htld there was no personal covenanti 
to pay. (’83) 10 Cal 740 (742) : 11 Ind App bd (PC). 

[S] "Where the mortgagor stipulated that he will pay 
the mortgage-money on a particular date and that if 
the property was sold for arrears of revenue, then the 
mortgagee could recover from the person or other 
property of the mortgagor, it was held that there wa^s 
no personal covenant to pay. (’89) 16 Cal 540 (543, 
544) (DB). 

[9] Where the remedy provided m the mortgage 
was foieclosure of the mortgage in default of^ payment 
it was held that there was no personal liability. (Vol 
2) 1915 Nag 63 (64): 12 Nag L E 19. 

[10] The words “ we shall, on paying the money 
advanced, recover the property” interpreted as con- 
taining a promise to pay the amount. (’03) 27 Mad 
526 (527) (FB). 

[11] Even if there be no personal covenant to pay 
the mortgagor may become personally liable under 
section 63, (Vol 3) 1916 P C 119 (120): 44 Cal 388: 
44 Ind App 87 (PC). 

[12] A suit to enforce the piersonal liability on the 
personal covenant to pay in a mortgage deed is not 
governed by Axt 132 of the Limitation Act. (’85) 7 
All 502 (505, 606): 12 Ind Ajip 12 (PC). 

[13] A mortgagee wishing to enforce the ^ personal 
liability is not bound to sue ako for the realisation of 
the security. (Vol 22) 1935 Lah 672 (676); 16 Lah 640 


(DB). , , . . 

[14] A covenant to pay does run with the lana and 
the assignee of the equity of icdemotion is not per- 
sonally liable to the mortgagee for the amount. (Yol 
17) 1930 Nag 139 (142): 26 Nag L 11 312. 

27. “Mortgagee shall have the right to cause the 
mortgaged property to be sold,” — [1] In a simple 
mortgage, the interest transferred is the right to have 
the mortgaged property sold in satisfaction of the debt. 
(Vol 3) 1916 Pat 11 (13): 1 Pat L Jour 663 (D B) 
©(’94)' 1894 All W N 57 (58) (DB) ©{Vol 26) 1939 
Rang 321 (322): 1939 Rang L R 403 (P B) 26 

1939 Cal 323 (325) (DB) ©(Vol 25) 1938 Cal 524 (o26) 
(DB) ©{Vol 1) 1914 Nag 32 (34): 10 Nag L B 81* 

[2] The agreement by the mortgagor that the mort- 
gagee shall have a right to cause the mortgaged pro- 
nertv to be sold, need not be express. (Vol 24) 1937 
Mad 148 (149) ©(Vol 2) 1915 Mad 370 (371) (D B) 
©(’11) 9 Ind Gas 828 (829) (DB) {Ml), 

{3] Agreement giving right co mortgagee to cause 
mortgaged property to be sold may be implied from 
words used. (Vol 3) 1916 Pat 11 (IS): 1 Pat L Jour 663 
(DB) ©(Vol 9) 1922 Pat 529 (532): 1 Pat 387 (DB). 

[4] Personal covenant to pay mortgage* money •— 
Agreement giving right to mortgagee to cau^ mort- 
gaged property to be sold may be implied. (Of) 2< 
Mad 526 (528) (FB) © (Vol 1) 1914 Nag 32 (3^, 36): 
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10 Nag L B SI ®(Voi 21) 1931 Oudli 255 (256): 10 
Luck 10 |DB) 16) 1929 Lab 2S9 (290). 

[5] Words of hypothecation ^nerally import the 
right of the mortgagee to bring the mortgaged pro- 
perty to sale for the satisfaction of the claim, (’ll) 9 
Ind Cas 828 (829) (DB) (Ail) >3?(’99) 12 G P L 11 26 (33) 
^(10) 0 Nag L R 20 (24). 

[6] Document containing personal covenant to pay — 
Other parts of document showing that there was no 
eovemnt*. Held, this was no simple mortgage and mort- 
gagee had no right to bring mortgaged property to sale. 
(Yol 25) 1938 All 418 (421): 1 L R (1938) All 714 (FB). 

[7] Mortgage of field— Same to stand mortgaged till 
payment of mortgage-money — Mortgagor to pay com- 
pound interest if repayment is not made within time — 
Agreement that creditor might get land sold held was 
implied. (Vol 1) 1914 Nag 32 (35); 10 Nag L R 81. 

[8] The words rehan^ arh and musiagharag^ import 
a power of sale but not the words muahhaza, dastawes 
muhfuii, tamass%th or mahhuza, fl8) 20 Ind Gas 870 
fS7i) (Oudh) (m^siagliarq) '$'('9 1) 13 All 28 (41, 43) 
(DBj. (Do.) •i'(’94) 1894 All W N 57 (58) (DB) »J(T3) 11 
All L Jour 670 (573) (DB) *^(’13) U Ail L Jour 5S0 
(584) (DB)‘=E<(12) 34 All 446 (449) (DB). (Muahhasa) 
»£«{’90) 13 All 28 (42) (DB) (Do.)^«('12) 15 Ind Cas 851 
>851) (All) (Dastaivaz makftili) eE'{’12j 10 All L Jour 
120 (122, 123) (Tamassuk) •l^(Vol 4) 1917 All 439 (440, 
441 ; 38 All 361 (DB) (Makbuza.) 

[9] The right to “cause the mortgaged property to 
be sold ”, means a right to cause the property to be 
sold through the intervention of the Court. (Vol 26) 
1939 Rang 321 (322j: 1939 Rang LR 403 (FB) >$<(’96) 
19 Mad 249 (252): 23 Ind App 32 (PC). 

[10] The mortgagee has a right only to cause the 
mortgaged property to be sold and not to claim posses- 
sion of the property. A decree therefore which gives 
possession to the mortgagee on default of payment is 
illegal (’9G) 19 Mad 249«f254); 23 Ind App 32 (PC). 

28, Mortgage by conditional sale.— [1] For a mort- 
gage by conditional sale under ci. (e) there must be 
an ostensible sale i e , a transaction which bears the 
appearance of a sale but is not really that of w^hich it 
bears the appearance (Vol 8) 1921 Mad 12 (16): 43 
Mad 589 (FB) ^(Vol 27) 1940 Cal 486 (487); I LR 
(1940) 2 Cal 573 (DB) 5-(Vol 4) 1917 Cal 217 (217) 
{D B) ^{Yol 13) 1926 Bom 107 (109) (D B) ©(Vol 16) 
1929 All 174 (174). ' 

[2] The sale being merely an ostensible one, the 
mortgagor does not lose his title or the right to possess 
the property. (Vol 26) 1939 Nag 287 (294) (DB). 

[3] Where the document purports to he a mortgage 
only but says that on default of payment the land is 
to be regarded as sold, it is not a mortgage by condi- 
'ionai sale. (Vol 8) 1921 Mad 12 (16): 43 Mad 539 
«DB) ©(’31) 14 Nag L Jour 31 (32, 33) (Rev ). 

[4] There Is no covenant to pay in a mortgage by 
conditional sale (Vol 4j 1917 Nag 57 (57) ©(Vol 7) 
1920 Nag 244 (244). 

[5] The absence of a personal covenant does not 
render the transaction any the less a debt secured by 
immovable property. (Vol 31) 1944 Nag 289 (291): 
I L R (1944) Nag 508 (FB). (Om ruling (Vol 29) 1942 
Nag 88; I L R (1942) Nag 357 in so far as it held that 
a preliminary decree for foreclosure is not a debt.) 

[But see (Voi 28) 1941 Oudh 479 (481): 16 Luck 
789 (DB).] 

[6] The words “on a certain date” mean “on or 
before a certain date”, (Vol 1) 1914 Cal 823 (823, 824) 
(DB). 

[7] The fising of a eertafn date for payment is an 
essential ingredient of the mortgage by conditional 
sale. {Yol 15) 1928 Oal 825 (825) (DB). 


[8] The words “on a certain date” refer to the 
default in the second clause and not to the payment in 
the third and fourth clauses. (Vol 15) 192S Mad 28 
(32, 34) (DB). 

[9] The absence of the mention of a certain date is 
no indioalion that the transaction was not a mortgage^ 
(Vol 12) 1925 Cal 1151 (1153) (DB). 

29 Distinction between mortgage by conditional 

sale and a sale with a clause for re-purchase [i] In 

a sale with a clause for re-purchase the ownership vests 
in the transferee from the date of the document and 
there is no question of any debt being in esistenee 
after the data of the transaction. Father, the right of 
re-purchase can be exercised only on a strict compliance 
with the terms of the agreement. (Vol 29) 1942 Gal 
452 (453) (DB) ©iVoI 12) 1925 Oudh 533 (534) (D E). 

[2] In a mortgage by conditional sale the debt sub- 
sists and the right to redeem remains with the debtor, 
(Vol 29) 1942 Cal 452 (454) (DB) ©(Yol 26) 1939 Cai 
730 (731): I L R (1940) 1 Cal 133 (DB). 

[3] Where a deed hypothecated property with a 
stipuiation that in default of payment within a stipu- 
lated period or if the mortgagor dies without payment 
within that period the transaction should be a “com- 
plete sale”, it was held that the transaction was & 
mortgage by conditional sale. (’06) 23 All 496 (507): 
33 Ind App 107 (P C). 

[4] A co-sharer of a patti took possession Ox the 
share of another oo -sharer under an agreement that 
any sharer who pays the revenue due by a defaulting 
sharer should take possession of such defaulting sharer’s 
share without power of transfer and without liability 
for rendition of accounts ; on failure of the defaulter 
to pay the amount within 12 years, the possessor should 
be the owner of it. It was held that the transaction 
was a moitgage by conditional sale. (’04) 26 Ail 337 
(341) (DB). 

30, Sale or mortgage — Tests of distinctioii. ~ 

[1] W'here the transaction is apparently a sale, the 
onus of showing that it is a mortgage lies on the per- 
son who contends against the tenor of the deed. iVo! 
23) 1936 P C 65 (69) (P C) ©(Vol 31) 1944 Oudh 305 
(306) (DB). 

[2] Where the document is apparently a mortgage, 
the onus is on the person who alleges it to be a sale to 
prove it. (Vol 12) 1925 Rang 377 (379): 3 Rang 367 
(DB). 

[3] The form of the transaction is not the final test 
of determining whether it is a sale or a mortgage. The 
true test is the intention of the parties in entering into 
the transaction, (Vol 31) 1944 Lah 175 (177) ©(Vol 3) 
1916 P G 49 (50) ; 43 Ind App 284: 38 All 570 (P G) 
©(Yol 13) 3926 Bom 497 (507): 50 Bom 566 (F B) 
©(Vol 28) 1941 Oudh 479 (481): 16 Luck 789 (DB) 
©(’95) 1895 Pun Re No. 100, p. 471 (473) (FB) ©(Vol 
6) 1919 Mad 1 (5): 42 Mad 407 (FB) ©(Vol 34) 1947 
Pesh33(34) ©(Voi 31) 1944 Oudh 305 (306) (DB) 
©(Vol 33) 1946 P C 178 (179) (P C) (Court must find 
substance behind the form —But where oral evidence is 
unreliable and contradictory Court cannot safely depart 
from written evidence of documents ) 

[4] If the parties intended that the transfer was 
only by way of security, the transaction would be a 
mortgage. (Vol 23) 1936 P 0 65 (69) (P C) © i’94) 21 
Cal 882 (898); 21 Ind App 96 (P 0). 

[5] If the parties intended a permanent transfer the 
transaction would be a sale even though the deed 
happens to be in the form of a mortgage. (’95) 1895 
Pun Re No. 100, p. 477n (478 d) (DB) ©(Vol 34) 1847 
Pesh 33 (34) ©(Vol 4) 1917 Blad 368 (309, 870} (D B> 
©{Vol 12) 1925 Mad 37 (39) ©(Vol 18) 1931 Lah 258 
(260): 12 Lah 488 (DB) ©(’90) 3 G P L R 154 (155). 
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[ 6 ] The question whether a document which is 
ostensibly a saie-deed is intended to be only a pretence 
for a mortgage- deed is in every case a question of fact 
£0 be determined on the contents of the document and 
the surrounding circumstances. (Vol 31 j 1944 Lab 175 
“177, 178) *J<(Vol 21) 1934 Nag 18 (20) >p(Vol 28) 1941 
Oudh 479 (481): 16 Luch 7S9 (D B) ^p(Vol 28) 1941 
Oudh 682 (584): 17 Luck 198 (DB) )J<(Vol 34) 1947 
2Iad 60 (61) (DB) ^P(Vol 34) 1947 Pesh 38 (34). 

[7] A mortgage is none the less a mortgage because 
its terms are onerous. (Vol 15) 1928 Oudh 103 (104): 

2 Luck 470 (DB) 6) 1919 Oudh 374 (375). 

[8] A mortgage does not cease to be a mortgage 
because its terms are such as to render redemption 
impossible. f’lE) 16 Oudh Gas 9 (l&j (D B) ^(’12) 15 
Oudh Cas 1 (5) (DB). 

[9] It is only where the deed of sale and the con- 
tract to re-purchase are parts of one and the same 
transaction that the sale could be a mortgage, but the 
mere fact of singleness of the transaction, though a 
strong piece of evidence, is not concinsive that the 
transaction is a mortgage. (Vol 14) 1927 All 821 (327): 
49 All 405 \DB). 

[10] It cannot be said broadly that where there is 
an ostensible sale suhieot to the condition of re-purchase 
the transaction must necessarily always be a mortgage 
by conditional sale. It will be for the person pleading 
that it is an out and out sale, to establish it. In the 
absence of such proof it must ba held to be a mortgage. 
;Voi 16) 1929 All 619 (619) (DB). 

ni] As between the parties to the document or docu- 
ments, the intention to treat the transaction as an out 
and out sale or as a mortgage, must be decided on a 
consideration of the contents of the documents them- 
selves with such extrinsic evidence of surrounding 
circumstances as may be required to show in what 
manner the language of the documents is related to 
existing facts. Oral evidence of such intention is not 
admissible by virtue of S. 92 of the Evidence Act. (1900) 
22 All 149 (158, 159) : 27 Ind App 53 (P C) ^ (Vol 31) 
1944 Lab 176 (177) (’02) 26 Bom 252 (256) (F B) ^ 

tVol 11) 1924 P C 226 (227) : 47 Mad 729 : 61 Ind 
App 305 (P C) ^ (Vol 3) 1916 P C 49 (53, 54) : 38 All 
670 ; 43 Ind App 284 (P C)*5<(Vol 34) 1947 Pat 345 (347) 
(D B) ^ (Vol 34) 1947 Mad 60 (61) (D B). 

[12] Evidence of the conduct of parties cannot be 
let in to show the intention of the parties. (Vol 4) 1917 
P G 207 (209) : 45 Cal 320 : 44 Ind App 236 : 9 Low 
Bur Rul 114 (P C) ^ (’ll) 11 Ind Cas 124 (125) (Cal) 

[13] Pnma facie an absolute conveyance, containing 
nothing to show that the relation of debtor and creditor 
s to exist between the parties, does not cease to be an 
absolute conveyance and become a mortgage merely 
because the vendor stipulates that he shall have a right 
f.| repurchase. (’90) 12 All 337 (391) : 17 Ind App 98 
(P C) ^ (Vol 6) 1919 Mad 1 (5, 6) : 42 Mad 407 (F B). 
iOmmiling (Vol 1) 1914 Mad 37.) ^ (Vol 31) 1944 Oudh 
305 (307) (b B). 

[14] The question whether a sale and an agreement 
to reeonvey were intended to create a mortgage or not 
must be decided with reference to the surrounding 
circumstances. (Vol 2) 1915 Mad 661 (651) (D B), 

[15] Where two deeds, one a sale and the other an 
agreement to reconvey, are of even date, there^wonld arise 
a presumption in favour of the transaction being a 
mortgage, (’ll) 33 All 585 (587, 592} (E B) © (Vol 1) 
1914 Bom 177 (178) ; 39 Bom 119 (D B) © (Vol 1) 1914 
Bom 179 (180) (D B) © (Vol 2) 1916 Mad 790 (790) 
(D B) © (Vol 34) 1947 All 334 (336) (D B). 

[16] Where a sale-deed and an agreement to reconvey 
are not of even date and. at the time of the sale, there 
was no intention of executing an agreement to reeonvey, 


the documents would not constitute a mortgage. (Ycl2i^ 
1937 Rang 402 (403) : 1933 Rang L H 216 (D B) © 
(Vol 22) 1935 Rang 212 (213) © (’95) 17 Ail 461 ^4 j‘3) © 
(’S3) 5 All 324 (329, 330) (F B). 

[17] Surrounding circumstances that w ill tend to show 
that a transaction is a mortgage and not a sale: 

(a) The price fixed being far below the real ^alue of 
the property, (Vol 11) 1924 |? C 226 (230) : 47 
Mad. 729 : 51 Ind App 306 (P C) © (Vol 12) 1925 
P G 75 (78) : 3 Rang 106 (P C) © (Vol 2S) 1941 
Oudh 5S2 (584) : 17 Luck 19S (D Ib©(Tol 34) 1941 
Pat 345 (347) (D B) © (Vol 31) 1944 Oudh 305 
(309) (D B). 

[See however (Vol 31) 1944 Lab 175 (173).] 

(b) The sale deed being accompanied by an agree 
ment to reeonvey, stated in the sale deed Jtsell and 
imposing an obligation on the seller to lepurcliase 
the property. (Vol 11) 1924 P C 2*28 (230) *. 47 Mad 
729 : 51 Ind App 305 (P C). 

(li The time fixed for repurchase not bemg of the 
essence cf the contract, (Vol 11) 1924 P C 226 
(230) : 47 Mad 729 : 61 Ind App 306 {P C) © 
(Vol 28) 1941 Oudh 5S2 ,63 t) : 17 Luck 198 p B). 

(d) That there was a debt subsisting at the time to 
discharge which, the document was executed (Vol 3) 
1916 Mad 1074 (1077, 1078) (D E). 

(e) Possession not hating been given to the pai chaser 
at the time of the ostensible sale. (Tol 16) 1931 
Bom 371 (374) i D B/ © (Vol 21} 1934 Nag 13 (20)© 
i’07) 6 Cal L Jour 203 (211) iD B) © {’21} 64 Ind 
Cas 583 (584) i^D B} (Oall. 

(1) When the stipulited peiiod for repurchase is a 
long term, (’211 64 Ind Cas 683 uS4J (D B; (Calj. 

(g) The purchase of stamp paper by the vendor, and 
the vendor remaining in possession. (Vol 6) 1919 
Cal 109 (109, llDj (D B) © (Tol 34) 1947 Mad 60 
(62) (D B) 

[See however (Tol 21} 1934 Nag IS (19),] 

(h) That a relation of debtor and creditor existed 
between the parties at the time of the sale though 
it is not a test by Itself. (Toi 12) 1926 Cal 105 (L05| 
(D B) © (YoJ IS) 1931 Bom 371 (374) (D B) © 
(Vol 27) 1940 Bom 1 (3) © (Vol 27j 1940 Nag 84 
(88) © (Vol 21) 1934 Nag IS (20) © (Vol 10) 1929 
Rang 39 (40) (D B) © (Vol 24} 1937 Rang 402 (403). 
1938 Rang L R 21C (D B) © (Tol 26) 1939 All 539 
(541} © (Tol 28‘ 1941 Oudh 479 (481) : 16 Lncl: 
7S9 iDB). 

(i) The term ‘Sharfciah Bai’’ usually eiaployod in the 
Punjab as indicative of an intantion to execute 
a mortgage by conditional sTie. \Toi SI] 1944 Lab 
175 -.173). 

(j) A stipulation for payment o! inter es£, though It 
is not conclusive, (Vol 34) 1947 Pat 345 (347} (D B). 

[IS] In an agreement for ra- purchase accompanying 
a sale, the words used vrera similar to those in Bengal 
Regulation J 1 of 1S98 relating to the deposit of mortgage- 
money into the treasury and the amount payable on 
re-purchase included not only the price fixed bat also a 
sum due on an account open to ba increased. |t was 
held that these circumstances indicated a mortgage. 
(1900) 22 All 149 (161) : 27 Ind App 58 (P C), 

[19] Where a transfer was in terms absolute but for 
a consideration far less than the real value, and was 
accompanied by an agreement that ii the amount is 
satisfied from out of the rents and profits the vendee 
will give back the land to the vendor, it was held that 
the transaction was a mortgage. (1337) 2 Moo Ind App 
1 (21, 22) (P C). 

[20] Where though there was a conveyance in fee, 
the acts of the parties showed that they treated the 
transaction from the first as one of security and tha^t a 
power of repurchase on the footing oi redsraptloii 
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wag intended to be reserved, it was held that the trans- 
action was in the nature of a mortgage. (18^9) 5 AEoo 
Ind App 72 (79, 81) (P C). 

[20a] Land sold to A for payment of arrears of land 
revenue for 50 years in consideration of cectaln sum — 
Land revenue to be paid by A— After expiry of 50 years, 
if amount received was paid back, land to be returned — 
In default, sale to become absolute - Transaction held to 
be mortgage by conditional sale. (Vol 34) 1947 Pesh 33 
(34). 

[21] In a deed of conditional sale, it was recited by 
the transferor, “if we do not pay your amount by the 
due date, (viz., within five years) we agree to this docu- 
ment being treated as a sale deed;” Held that the con- 
veyance was not a sale but a mortgage. (Vol 31) 1944 
Mad 237 (237). 

[22] Three documents executed on 19ih September 
1905 — By first document, A selling items I to G for 
Eb. 15,000— By second document, G agreeing to reeonvey 
property for same amount after five but within ten 
years of execution — Third document a security bond 
though relating to item 2 containing provisions govern- 
ing item 1 as well — First and second documents read 
with third held created mortgage by conditional sale. 
(Vol 30) 1943 Mad 100 (101) : I L R (1943) Mad 195 
(D B). 

^[23] Document mentioning that property was sold 
conditionally for the amount stated therein and put in 
possession of the transferee — Transferee to enjoy pro- 
perty till five years — Amount not to carry any interest 
nor the property which was land, any rent — Land 
revenue to be paid by transferee who was to sow the 
land himself or by leasing to others — At the agreed 
time, the transferor to redeem the land by paying the 
amount and obtain receipt therefor — On default of pay- 
ment the conditional sale was to be an absolute sale. 
Held on construction that the deed was a mortgage. 
(Vol 29) 1942 Nag 115 (117) : I L R (1942) Nag 592 
(OB). 

[24] A stipulation in a sale-deed that on the executant 
handing over half the price the vendee would hand 
over half the property — Deed, held amounted to mort- 
gage by conditional sale. (Vol 13) 1926 All 670 (671) 
(D B). 

[25] Where the document dees not contain any 
condition for reconveyance but only states that on pay- 
ment of the money the vendees will give up possession 
and return the deed there is no sale but a mortgage. 
(’21) 64 Ind Gas 583 (584) (D B) (Cal). 

[26] Deed of conveyance followed by an Ekrarnama 
by which the parties agreed that if the vendor pays to the 
vendee in cash the principal with interest in lump after 
the expiry of ten years bold to be a mortgage. (Vol 12) 
1925 Cal 862 (863, 864) (D B). 

[27] Consideration received ICss than the value of 
the property — Parties referred to as debtor and creditor 
— Property to be re-conveyed to transferor on re-pay- 
ment of consideration within 12 years — Transaction 
held mortgage by conditional sale. (Vol 27) 1940 Bom 
63 (64) (D B). 

[28] Where a deed of transfer contained a stipula- 
tion that if at any time within three years the trans- 
feror was to pay back the amount paid to him in 
respect of the property transferred with interest after 
deducting the income which the transferee might derive 
from the property there should be a reconveyance to 
the transferor, it was held that the transaction amount- 
ed only to a mortgage by conditional sale and not to a 
sale with a condition for repurchase. (Vol 27) 1940 
Nag 84 (86, 87). 

[29] Mortgagee authorized to construct house accord- 
ing to his liHng at his own cost — Deed containing also 


stipulation that mortgagor would be liable for whole 
amount— Transaction is mortgage and not an out and 
out sale. (Vol 20) 1933 Lah 155 (156) (D B). 

[30] W’here a document purported to be a sals out 
and out and under it the purchaser took possession of 
the property and on the same day there was an elirar- 
namah to the effect that if the purchase* money was 
repaid within four years the purchaser would be bound 
to give up the property — Held that the deeds did not 
constitute a mortgage but a sale with a contract for re- 
purchase. (’09) 2 Ind Gas 930 (931) (D B) (Oal). 

[31] A document was described in its earlier portion 
as a deed of sale out and out — There was no mention 
of interest; the amount was prescribed not as principal 
but as consideration —The transferee was allowed to 
have his name registered after expunction of the name 
of the transferor; the transferee and after him his sons 
and grandsons in succession were to continue peacefully 
to enjoy the property, and neither the transferor nor 
his heir was to have any claim to or concern in the 
property at any lime : Held that the document was not 
one of mortgage but a sale deed out and out with a 
condition of repurchase. (’13) 21 Ind Oas 19 (20, 21) 
(D B) (Cal). 

[32] The words “principal amount” and the clause 
that if the money be not paid within the time limited 
the Jcobala will be regarded as a deed of absolute sale 
are not by themselves sufficient for holding that the 
transaction is a mortgage and not an absolute sale. (’22) 
67 Ind Gas 113 (115) (DB) (Cal). 

[33] Vendor claiming back possession after 60 years- 
— Held that after a lapse of long time cogent evidence 
is needed to prove that document is not what it pur- 
ports to be. (Vol 16) 1929 Oal 548 (553) (D B). 

[34] A mortgagor executed a deed of absolute sale 
in favour of his mortgagee who was about to sue on his 
morfegage—Some days later, the mortgagee executed an 
agreement to reconvey the property within eighteen 
months if the mortgagor paid the money : Held that 
in the circumstances of the case the transaction amount- 
ed to a sale with an agreement to reconvey and not to 
a mortgage by a conditional sale. (Vol 2) 1915 Mad 651 
(652) (D B). 

[35] Under a document which purported to be a sale- 
deed the transferee was put in possession by a decree of 
Couit on payment of the amounts mentioned in the 
document and which the transferee had undertaken to 
pay— No time for redemption was fixed nor was any 
amount fixed as payable cn redemption ; Held that the 
transaction did not amount to a mortgage. (Vol 14) 
1927 Mad 1081 (1082). 

[86] A deed of transfer of lands under a sale in lieu 
of principal and interest* due upon a pre-existing mort- 
gage, reserving to the vendor the right to re-purchase 
the same on payment of the sale consideration within 
twenty years, even when read with a lease of the same 
lands by the vendee to the vendor at an annual rent 
which was liable to reduction in proportion to any 
fractional payment of the sale price amounts to a sale' 
and not a mortgage. (Vol 3) 1916 Bom 215 (217) ; 46 
Bom 378 (D B). 

[37] Document described as sale-deed— Executants 
referred to as vendors — Property stated to be sold to 
vendee and entire consideration money received — Exe- 
cutants given right tojake back sold property if they 
paid money specified in document within certain period 
—No reference to redemption of property within that 
period — If executants failed to take back possession 
within time fixed, deed to be deemed to be one of 
absolute sale — After execution of deed vendee’s name 
substituted in revenue papers — Transaction held was 
sale and not mortgage. (Vol 31) 1944 Oudh 305 (308, 
309) (D B), 
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[38] Sale deed in favour of Mahomedan — There is 
no presumption in Oadh that because ha would not 
charge interest he agreed to transaction of mortgage 
being clothed in garb of sale-deed. (Yoi 31) 1944 Oudh 
SOo (309) (DB). 

[39] Where a sale and an agreement to reconvey 
form part of a single transaction constituting a mort- 
gage, but the sale alone is registered and the agreement 
Is unregistered no valid mortgage is created by the 
transaction. (Vol 13) 1926 Bom 497 (506, 507) : 50 
Bom 566 (F B). ({Vol 1) 1914 Bom 231 : 38 Bom 703, 
Overruled.) © (Vol 8) 1921 Bom 442 (443) (DB) 

(Vol 10) 1923 Bang 52 (54) : 11 Low Bur Rul 456 
(Vol 14) 1927 Rang 314 (315) ^ (Vol 6) 1919 Mad 711 
(712) (DB) ^ (Vol 1) 1914 Mad 639 (639) (F B). 

[40] Where the agreement and the sale are indepen- 
dent transactions, i. e., where the intention was not to 
create a mortgage bat to execute a sale and give an 
agreement to reconvey, the latter agreement need not 
be registered. (Vol 13) 1926 Bom 497 (508) : 50 Bom 
566 (FB) ^ (Vol 13) 1926 Bom 97 (99) : 49 Bom 862 
(D B) ® (Vol 14) 1927 Rang 314 (315). 

Effect of Proviso to Cl (c). 

[41] The proviso is really of the nature of a ru^a of 
evidence. (Vol 23) 1936 Sind 209 (210) : 30 Sind L R 
196 (D B) * (’46) 48 Pun L R 517 (518) (D B). 

[42] The object of the proviso was to shut out an 
enquiry whether a sale with a stipulatton for re-transfer 
is a mortgage when the stipulation is not embodied in 
the same document. (Vol 33) 1946 Mad 456 (457) 
(D B). 

[43] The proviso has been added to restrict the 
inference to be drawn in favour of a mortgage only to 
cases where the condition of repurchase is embodied in 
one document which effects or purports to effect a sale. 
(Vol 18) 1931 Bom 371 (372) (D B). 

[44] The meaning of the proviso is that though the 
transaction may in fact be a mortgage, yet when the 
condition of resale is not embodied in the document 
that effects or purports to effect the sale, then the 
transaction cannot be treated as a mortgage. (Vol 33) 
1946 Nag 264 (266) : I L R (1946) Nag 278 (D B) & 
(Vol 33) 1946 Mad 456 (457) (DB) * (Vol 34) 1947 Pat 
345 (346) (D B). 

[45] The proviso does not mean that if the conditions 
are embodied in the same document the transaction 
will necessarily be a mortgage (Voi21} 1934 Nag 18 
(19) -f (Vol 28) 1941 Oudh 582 (584) ; 17 Luck 198 
{D B). 

[46] Whether a transaction is a mortgage will still 
depend upon the intention of the parties as gathered 
from the document itself and the surrounding circum- 
stances. (Vol 27) 1940 All 227 (229) (D B) ^ (Vol 25) 
1938 Oudh 57 (59) ; 13 Luck 6S0 (D B) ^ (Vol 24) 
1937 All 724 (726). 

[47] The agreement to reconvey in the deed of sale 
will indicate the intention to create a mortgage rather 
than a sale and this will be so even when the proviso 
applies. (Vol 27) 1940 Nag 84 (86). 

[48] The proviso is not applicable to the Punjab. 
(’46) 48 Pun L R 517 (518) (D B). 

31. Mortgage by conditional sale or other kinds 
of mortgage. — [1] The test whether a particular 
document is a mortgage by conditional sale or is some 
other kind of mortgage is not what the parties have 
said it is; but is rather whether it fulfils those statutory 
requirements which the Legislature has laid down. 
(Vol 28) 1941 All 169 (170) : I L E (1941) All 240. 

32. Usufructuary mortgage. — [1] The characteris- 
tics of a usufructuary mortgage are (1) that the posses- 
sion of the mortgaged property is delivered or agreed to 
Ite delivered to the mortgagee (2) that the mortgagee is 


to appropriate the rents and profits in lieu of interest or 
of principal or of both (8) that the mortgagor dess not 
incur any personal liability to repay the money: and 
(4) that, there being no personal liability to pay, there 
is no ‘forfeiture’ and therefore the remedies by way of 
foreclosure or sale are not open to the mortgagee. Wo! 
27) 1940 Lah 401 (403) : I L R (1941) Lab 71 <F 
(Vol 29) 1942 Cal 55 (58) (DB) ^ (Vol 27) 1940 Cal 
426 (427) (D B) (1900) 2 Bom L R 201 <202) 

►R (’07) 4 Low Bur Rul 222 (224) (’93) 17 Bom 425 

(428) (D B) ^ (Vol 5) 1918 Mad 1033 (1038) » D B» ^ 
(Vol 28) 1941 Pat 301 (302) (D B) ^ (Vol 32) 1945 
Lah 282 (2S4) (D B). 

[2] In Upper Burma the usual form of mortgaie is 
usufructuary, (’12) 1 Upp Bur Rul 125. 

Deliver ij of yossession, 

[3] The word “delivers” does not necessarily m-i': 
delivers immediately. "Where the mortgagor is noi in ■'l 
position to give immediate possession, it is sufScIerA A 
be gives the right to possession. (’12) 16 Oadh Cas ri 
(60, 61). 

[4] The main difference between a usufructuary 
mortgage and an ordinary mortgage is ihat in the 
former it is part of the initial agreement by w’hich the 
security is created that the mortgagee shall at once go 
into possession of the mortgaged property and apply 
the proceeds he may derive from the use and occupa- 
tion of it to discharge the mortgaged debt; while in the 
case of an ordinary mortgage of the usual sort, it is, in 
general, not the initial intention of the parties that the 
mortgagee should go into possession of the property 
pledged immediately for at all although he is empower- 
ed to do so if the interest on the mortgage money be 
not paid. (Vol 12) 1925 P 0 63 (65) : 47 All 250 : 52 
Ind App 145 (P C). 

[5] Mortgagee was to enter into possesaion on fail- 
ure of repayment by the stipulated date, an evenir 
which may or may not have happened — No initial 
agreement to deliver possession— Mortgage held simple 
and not usufructuary. (Vol 17) 1930 All 175 (176K 

[6] No delivery of possession by mortgage dead — 
Mortgagee not entitled to retain possession till mortgage 
money repaid— Agreement not inconsistent with Eng- 
lish mortgage — Mortgage held not partly English and 
partly usufructuary and therefore not anomalous mort- 
gage. (Vol 23) 1936 Pat 211 (216) : 14 Pat 560 (D B). 

[7] Where a simple mortgage was executed in 1398 
and subsequently in 1904 the same ^iroperty was Ieas:^d 
to the mortgagee with a direction to apply the rant 
towards the interest due under the mortgage, it was 
held that mortgage did not get converted into a usa- 
fructuary mortgage. (Vol 3) 1916 Mad 974 i974). 

• [8] The mere fact that possession was given to the 
mortgagee over the mortgaged property will not neces- 
sarily show that the mortgage was a usufructuary one. 
(Vol 31) 1944 All 198 (19j) : I L R (1944) All 588. 

[9] A usufructuary mortgage does not cease to be so 
by reason of the fact that instead of actually taking 
possession on the date of the .mortgage, the mortgagee 
leases it back to the mortgagor for the period of the 
mortgage. It does not become a simple mortgage on 
that account. (Vol 31) 1944 All 221 (222): I L R (1944) 
All 346 (D B)'Sf (Vol 27) 1940 Mad 946 (948, 949) (DB) 

(Vol 14) 1927 All 552 (553, 554) : 49 All 658 (D B)® 
(Vol 18) 1931 Lah 498 (499) (D B) (Vol 30) 1943 
Mad 220 (221). 

[10] Where a usufructuary mortgagee leases the pro- 
perty back to the mortgagor, oral evidence is not 
admissible to show that the document was intended 
only to be a simple mortgage as it will be contradictin 
the terms of the written document. (Vol 20) 1933 P 
178 (ISO) : 60 Ind App 273 : 14 Lah 466 (P C), 
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[11] To be a usufroctory mortgage, it is suffiaicnt 
if the mortgagor delivers such possession as the nature 
oi the property is capable of, (Yol 20) 1933 Oudh 35 
;36) : S Luck 190 (D B), 

[12] Tbo mortgagor may, instead of ghing actual 
possession, direct the tenants of the mortgaged property 
to pay rent to the mortgagee. (Vol 30) 1943 Sind 59 
(61) ; I L E (1942) Kar 452 (0 B1 (Voi 2) 1915 Mad 
3S2 (383) (D B) (Yoi 19) 1932 Mad 76S (769) (D B). 

[13] lYhere a usufructuary mortgage is of a share of 
a common holding the mortgagee is entitled to joint 
possession, (’36) 38 Pun L B 566 (567). 

[14] The words “or expressly or by implication 
binds himself to deliver possession” were inserted in 
the section by the amending Act of 1929 in order to 
negatwe the view than in the absence of actual delivery 
of possession, the mortgage was not a usufructuary one. 
(Vol 29) 1942 Oodh 172 (174) : 17 Luck 362. 

[13] A usufructuary mortgagee is entitled to the 
exclusive possession of the property mortgaged and has 
the right to exclude others, including the owner, from 
its possession. (Yol 25) 1933 Ail 577 (oS4):I L E (1938) 
^11 904 (S B). 

[16] If a usufructuary mortgagee does noc get posses- 
sion he may sue for possession or for damages for 
breach of the contract to give possession (’81) 4 Ail 14 
a6) (D B) ^ (Yoi29) 1942 Oudh 172 (174) : 17 Luck 

(’82) 4 All 281 (283) (D B)‘2< (’82) 4 All 245 (247, 
248) (DB), 

[17] A usufructuary mortgagee who is empowered to 
take possession and appropriate the rents and profits in 
lieu of his debt, is not boiiQd to take possession. He 
has merely a power to do so, and i! he chooses to forgo 
tils benefit it would have no efiebt as between him and 
tba mortgagor to recover his debt. (’09) 32 Mad 281 
(283) (DB), 

[13] II the usufructuary mortgagee permits the 
mortgagor to receive the rents and profits and a subse- 
quent incumbrancar comes in and he has a notice 
thereof, he exposes himself to the claim of the subse- 
quent inoumbraneer. (’03) 28 Mad 662 {668, 669) (SB) 
<$i (1841) 2 Moo Ind App 487 (500, 501) (P C), 

[19] Mortgaged property not delivered to usufruc- 
tuary mortgagee but in possession of trespasser— Mort- 
gage subsisting — Mortgagor is entitled to sue tres- 
passer for possession and mesne profits — Possession 
delivered to mortgagee— Mortgagee deprived of posses- 
sion by trespasser — Bight to sue for possession vests in 
mortgagee (Vol 26) 1939 Mad 887 (888), 

[19a] Where a pan of the property mortgaged 
usufructuarily is hog delivered to the mortgagee, the 
mortgagee cannot claim by way of interest the profits 
of the property not delivered to him. (Yol 32) 1945 All 
202 (203) : I L B [1945) All 676 (E B). 

[20] The mortgagor must authorise the mortgagee 
io retain possession until payment of the mortgage- 
'noney. Where the mortgagee is authorised to retain 
possession for a certain period only, the mortgage is 
not a usufructuary one. fVol 16) 1929 Pat 605 (608) : 
8 Pat 16 (D Bj S' (Yol 27) 1940 Cal 486 (487) ; I L E 
(1940) 2 Cal 573 (D B). 

conation of rents and ^rojits. 

[21] Where the rents and profits are not to be taken 
in lieu of interest or principal but are to be set off 
against the interest agreed upon and in ease of deficit 
ibe mortgagor is to be personally liable therefor, the 
mortgage is not a usufructuary one, (Tol 10) 1923 Mad 
71 (n, 72) (D Bj. 

i £29] In the case of a lekha mukhi in the Punjab in 
which the mortgagor ondertakes no personal liability, 
jwbile the mortgagor is competent at any time to claim 


redemption on payment of the amount, the mortgagee 
is not entitled to sue for his debt. (Vol 27) 1940 Lah 
401 (404) : I L B (1941) Lah 71 (F B) (Vol 18) 1931 
Lah 498 (499) (D B). 

[23] The most common form of usufructuary mort- 
gage which has been in vogue in India for a very long 
time is the one in which tbe mortgagee is entitled to 
appropriate the rents and profits in lieu of interest. 
(Vol 27) 1940 Lab 401 (404) ; I L B (1941) Lab 71 
(F B) •J' (’70) 1370 Pun Be No. 15, p. 51 (52) (D B) ^ 
(Vol 12) 1925 Pat 288 (289) (D B) d" (Vol 4) 1917 Pat 
14 (14) (D B) ^ (’70) 1870 Pun Re No. 81, p. 208 (209) 
(D B) lE (1865) 2 Mad H G E 382 (383) (D B) (’68) 3 
Mad HOB 363 (365) (D B). 

[24] Where a mortgage deed states that until the 
mortgagor pays the amount on account of the principal, 
the mortgagee shall continue in possession and occupa- 
tion, the mortgagee takes bis chance of the rsnts and 
profits being greater or less than the interest which 
might have been reserved by the bond and the mortga- 
gor is entitled to redeem on repayment of the mortgage- 
money. (’02) 24 All 521 (531) : 29 Ind App 148 fP C). 

[25] Where the mortgagee is put in possession of 
the mortgaged property In lieu of interest and it has 
not been found that he has ever been dispossessed, he 
is not entitled to any interest but is entitled to the 
principal only. (Voi 13) 1926 Cal 1239 (1239) (D B). 

[26] Where the mortgage is security only for the 
principal and the mortgagee is to have the profits in 
lieu of interest which is not payable otherwise, the 
mortgagee is not entitled to interest if he fails to take 
possession from the mortgagor. (’92) 17 Bom 425 (428) 
(D B) ^ (Vol 8) 1921 Bom 28 (29) : 45 Bom 523 (BB). 

[27] The fact that the document does not make any 
express provision for the appropriation of the usufruct 
for interest or principal does not make it any the less 
a usufructuary mortgage, if the necessary inference from 
the terms of the document Is that it is to be appro- 
priated to the one or the other. (Vol 8) 1921 Mad 12 
(16. 17 ) : 43 Mad 589 (F B). 

[28] Where there is no stipulation to pay interest 
but possession is given, it must be taken as an implied 
part of the mortgage contract that the usufruct must 
be taken in lieu of interest, (’04) 6 Bom L R 630 (632) 
(D B). 

[29] The words “or any part of such rents and 
profits” were added in 1929 so as to cover eases where 
the mortgagee retains part of the rents and profits in 
discharge of the debt, and pays the balance to the 
mortgagor. Such cases were regarded before the amend- 
ment as anomalous mortgages, (’31) 1931 Mad W N 
595 (599). 

Absence of personal liability* 

[30] There is no personal liability on the part of the 

mortgagor to repay the mortgage- money to the mort- 
gagee, in a usufructuary mortgage. Consequently, the 
mortgagee cannot sue the mortgagor personally for the 
recovery of the debt. (Vol 1) 1914 Mad 317 (318) (BB) 
S-(-03) 5 Bom L R 119 (121) (Vol 26) 1939 Lah 

235 (236) (D B) ^ (Yol 23) 1936 Pesb 48 (51) (D B) ^ 
(’01) 3 Bom L E 156 (157) (DBl-fCVol 2) 1915 Gal 376 
(377) (D B)ii>(Voi 15) 1928 Lah 855 (356) (DB). 

[31] The interest of a usufructuary mortgagee is not 
a debt, (Vol 27) 1940 Lah 401 (405): I L E (1941) Lah 
71 (FB). 

[See also (Vol 28) 1941 Oudh 479 (481); 16 Luck 789 
(D B). (Case of mortgage by conditional sale_(Yol 27) 
1940 Lah 401 : 1 L R (1941) Lah 71 (FB), Applied*)] 

[32] The interest of a usufructuary mortgagee cannot 
he attached as a ‘debt’ under 0. 21, R. 46 of the Code 
of Civil Procedure (Vol 3) 1916 Mad 434 (435, 436) : 
39 Mad 389 (BBj^iVol 15) 1928 Mad 648 (650, 6§1)»E 
(11) 36 Bom 288 (292) (BB). 
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[See however (Vol 29) 1942 Pesh 66 (68). (Usufrue- 
taary mortgage containing covenant to pay can be 
attached under 0. 21, "R. 46.)] 

[33] The interest of a usufructuary mortgagee can be 
attached under 0. 21, B. 54 as immovable property, 
ril) 35 Bom 288 (292, 293) (DB). 

[34] The existence of a mere covenant to pay un- 
accompanied by a hypothecation of property (i. e., by a 
grant of the power of sale) does not change the char- 
acter of what would otherwise be a usufructuary mort- 
gage, so as to enable the mortgagee to sue for sale. (Vol 
29) 1942 All 326 (327) : I L E (1942) All 363 (D B) ^ 
(Vol 25) 1938 Ail 418 (421): ILK (1938) All 714 (SB) 
*^<(¥01 8) 1921 Mad 133 (I92) : 44 Mad 301 (DB)‘5‘(’08) 
10 Bom L K 615 (617) (D B) ^ (’05) 23 All 157 [160) 
(DB). (Madras view disapproved.) (Vol 20) 1933 Lah 
151 (151) (DB) 

[But see (Vol 19) 1932 Lah 164 (167) : 13 Lah 259 
(D E]^[Yo\ 29) 1942 Cal 55 (53) (DB) ^ (Vol 22) 1935 
Lah 103 (104) : 16 Lah 612 (DB).] 

Time limit for redem^gtion. 

[35] It is not necessary in a usufructuary mortgage 
to fix any period of redemption. A possessory mortgage 
providing that the mortgagee is to obtain possession of 
the property in lieu of a fixed sum with a condition 
that redemption is to take place whenever the mort- 
gage-money is paid, is a good usufructuary mortgage. 
(Vol 15) 1928 Oudh 1 (5) ; 3 -Luck 1 (P B). 

[36] The fixing of times for redemption is not incon- 
sistent with the nature of a usufructuary mortgage. 
(Vol 8) 1921 Mad 183 (191, 192) : 44 Mad 301 (D B)-B 
iVol 8) 1921 Mad 517 (517) (D B) ^ (’08) 32 Bom 569 
(571) (D B)^<(’13) 16 Oudh Cas 56 (62) ^ (Vol 27) 1940 
Cal 426 (427) (DB)-5-(Vol 26) 1939 Lah 235 (236) (DB) 
*(Voi 27) 1940 Cal 436 (438) (DB)'i<{Vol 21) 1934 Pat 
217 (220) (DB) ^ (Vol 25) 1938 Pat 388 (389) (D B) ^ 
(’02) 26 Bom 252 (258) (FB). 

[But see (Vol 9) 1922 Pat 167 (169): IPat 350 (DB).] 

[37] The fixing of a term for redemption is not 
equivalent to a covenant to pay at the end of the 
term. (Vol 8) 1921 Mad 183 (192) : 44 Mad 301 (D B). 

[38] Mortgagees whose mortgages are not with 
possession cannot resist a suit for possession by a pur- 
chaser of the equity of redemption. (Vol 16) 1929 P C 
-288 (289) (P 0). 

[39] The addition of a condition that on default, the 
transaction should be treated as a sale does not, in an 
ordinary possessory mortgage, convert it into an ano- 
malous mortgage. (Vol 12) 1925 Mad 366 (366). 

[40] The covenants that the mortgagor would pay 
rent of the mortgaged land, that if, on any occasion the 
mortgagee had to pay arrears of rent he may recover 
the same from the mortgagor with interest, that if the 
mortgagor bad already made a transfer or created a 
charge on the property the mortgagee can realise his 
amount from other property of the mortgagor etc , are 
not sufficient to change the character of the mortgage 
as a usufructuary one. (Vol 27) 1940 Cal 426 (428) (FB) 
i5-(Vol 24) 1937 Pat 94 (95) *5 (Vol 29) 1942 Cal 522 
(523) : I L K (1942) 2 Cal 28 (DB). 

33. Zuripeshgi lease. — [1] A zuripeshgi lease is a 
lease for a premium ; usually, however, it amounts to a 
mortgage. (Vol 8) 1921 Nag 161 (162)-J'(’63) 3 Agra 146 
(146) (D B)i‘(’69} 6 Beng L R 56Sn (564n) (DB)-i<(*75) 
24 Suth W K 275 (278) (D B) (Vol 11) 1924 Pat 580 
(581) : 3 Pat 465 (DB)^-(’67) 2 Agra 122 (122) (DB). 

[2] Whether a zuripeshgi lease amounts to a mort- 
gage depends upon the question whether the premium 
is advanced as a loan and whether the land is intended 
to be security for such loan. (’98) 2 Cal W N 758 (759) 
(DB)^'(’03) 16 0 P L R 49 (51)'3&(Vol 22) 1935 Pat 360 


(364) (D B) -S' (Voi 15j 192& Pat 410 (411, il2) : 7 Pat 
690 (DB). 

[3] If the original pretniam not an advance w-hich 
is repayable but is satisfied by the lease, and there is 
no idea of giving any security for the loan, the transac- 
tion would be a lease and Dot a moitgage. (’83} 7 Mad 
203 (206) (FB)-J-{Vol 25) 193S Pat 35 (36, 37} (D B) *5 
(Vol 26 i 1939 Pat 265 (266, 267) (Vol 6) 1919 Mad 
322 (324) : 41 Mad 959 (DB). 

[4] The test to determine if a zuripeshgi lease is a 
mortgage is whether there is a secured debt and a right 
of redemption. (Vol 10) 1923 Pat 122 (123) : 2 Pat 217 
(D B) *5< (’82) 6 Bom 674 (680* (D B) -5- (Voi 28) 1941 
Pat 296 (298) (D B). 

[5] Once you get a debt with the security of land for 

its re-payment, it is a mortgage by whatever name it is 
called. (Vol 25 )193S Pat 38S (339) (DB)-I-(Vol 15) 1928 
Pat 410 (412) : 7 Pat 690 (DBl-FlYol 6) 1919 Mad 322 
(324) : 41 Mad 959 (D B)*5-(Vol 1941 All 56 (59, 60j 

I L R {1941} All 17 (DB). 

[6] Under documents styled zuripeshgi ticca patowa 
pattahs, the tenants advanced at the commencement, to 
the lessor, a certain sum of money for the liquidation 
of debts due to his creditors, the tenants being entitled 
to recover payment by retaining out of the rents paya- 
ble by them, a yearly instalment of the sum advanced 
with interest at the rate of 6 annas per mensem. The 
leases contained an express obligation by the tenants to 
quit occupation at their expiry. Meld that the tenants’ 
possession under them was, in part at least not that of 
cultivators only, but that of creditors operating repay- 
ment of the debt due to them, by means of their secu- 
rity. (’97) 24 Cal 272 (279, 2S0): 23 Ind App 158 
(PC). 

[7] Where A received from B Rs. 250 not by way of 
advance or loan but as a deposit by way of security for 
the due payment of the rent, and executed in favour of 
J5 what was termed as a zuripeshgi, it was held that this 
was only a lease and not a mortgage. (’69) 12 Suth 
WE 214 (215) (D B). 

[8] A received a sum of money from B, and executed 
a zuripeshgi lease to B reciting that out of the rent, B 
was to appropriate a certain portion to the liquidation of 
the debt and to pay the balance of the rent to A. It was 
held that this was a mortgage. (1864) 1 Suth W R 52 
(53) (DB) K (Vol 13) 1926 Pat 77 (79) (DB). 

[9] A deed in the form of Mustaki (lease) mortgage 
whereby the transferor purports to mortgage tempora- 
rily a garden stipulating that the transferee shall 
remain in possession for 7 years and that on expiry of 
the said period the whole mortgage sum of the mort- 
gagee will be considered to have been paid up and the 
property being thus redeemed will come into possession 
of the owner vnthoat payment of any money held to be 
lease and not a mortgage. (Vol 30) 1943 Pesh 15 (17) 
(DB), 

[10] The fact that no interest was provided for and 
a premium merely was paid at the inception of the 
lease may give rise to an inference that there was a 
lease and not a usufructuary mortgage. (Vol 2) 1915 
Cal 769 (770) (D B). 

[11] Thika lease— Possession of tbikadar neither as 
security for repayment of advance nor to continue after 
expiry of period of th’ka till repayment — Transaction 
held lease and not mortgage. (Vol 31) 1947 Pat 78 (80) 
(DB). 

[12] A gave a lease to B of a coal mine for 999 
years. He also mortgaged by the same document the 
lands to B for a loan advanced by B. The deed further 
provided that B who had under the lease to pay royal- 
ty to A, could appropriate the royalty towards the 
mortgage-debt. Subsequently, the leasehold interest and 
the mortgage interest became vested in difierent per- 

1027 & 102S A. M. 
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sons. The mortgaged ’property was ordered to be sold 
subject to the lease thus regarding the two as separable 
transactions. (Vol 21) 1934 P C 119 (122, 123) (PC). 

34. Kanom.— [1] In some cases a banom may be 
a mere lease a sum being advanced as security for the 
rent or for proper cultivation to be repaid on the expiry 
of the time. In other cases, and most frequently, it is 
created as a lease by way of mortgage to secure a loan 
advanced to the Jenmi (proprietor). Bent is payable in 
the case of every kanom, but all hanoms partake to a 
certain extent of the incidents of a usufructuary mort- 
gage. (’81) 3 Mad 382 (383) (PB). 

[2] A kanom in its mortgage aspect is a usufructuary 
mortgage. (’99) 22 Mad. 350 (351) (DB). 

[3] Usually there is no covenant to pay and hence a 
suit for recovery of the money or for sale of the kanom 
property is not maintainable. (’99) 22 Mad 350 (351) 
(DB). 

[4] In every kanom the kanomdar has an inherent 
light to hold for 12 years according to the custom of 
the country but this right can be excluded by tbe jenmi 
fay an express agreement. (’79) 2 Mad 193 (193) (DB) 
(’91) 14 Mad 76 (77) (DB)»5«(1862.63) 1 Mad H 0 R 296 
(297) (DB). 

[5] A kanomdar does not forfeit tbe right to hold 
for 12 years by his default to pay his parapad, i. e., tbe 
nett rent. As to whether he would forfeit his right to 
hold if he denies the jenmi’a title, the cases are con- 
flicting. (1862-63) 1 Mad H C B 112 (112) (DB)e& 
(1863) 1 Mad H 0 R lUn (llSn) (DB), 

[6] A kanomdar would forfeit his right to hold if he 
denies the jemni’s title. (1863) 1 Mad H C R 445 (446) 
(DB) (1865) 2 Blad H C R 109 (110) (DB) (1865) 2 
Mad H C R 161 (161) (DB). 

[But see (Vol 3) 1916 Mad 652 (654) (DB) •£< (’04) 
27 Mad 26 (‘^7) (DB).] 

35. English mortgage. — [1] Where one of the 
parties is a Hindu and the property is situated in the 
mofussil the mortgage, though in an English form, 
should be treated as a mortgage by conditional sale. (Vol 
5) 1918 Mad 373 (376) (DB). 

[2] The three essentials of an “English mortgage” 
are ; (1) The mortgagor should bind himself to repay 
the mortgage- money on a certain day. (2) The property 
mortgaged should be transferred “absolutely” to the 
mortgagee, (3) The ‘absolute’ transfer should be made 
subject to a proviso that the mortgagee will reconvey the 
property to the moitgagor upon repayment of the mortgage 
money, on. the ‘date on which the mortgagor bound 
himself to repay the same. (’02) 25 Mad. 220 (235) 
iFB)>i(Vol 26) 1939 Rang. 321 (322) : 1939 Baog LB 
403 (FB) (Vol 23) 1936 Cal 646 (648) ; I L R (1937) 

1 Cai 359 ^ (Vol 22) 1935 Cal 659 (661) (DB) © (Vol 
33) 1936 Pat 211 (214) ; 14 Pat 560 (DB). 

[3] An English mortgage will not cease to he so by 
the mere fact that the mortgagor undertakes to pay 
taxes, etc. (Vol 23) 1936 Cal 646 (648, 649):ILR (1937) 

2 Cal 359 ^ (Vol 29) 1942 Mad 628 (630) ; ILR (1942) 
Mad 851 (DB) ^ (Vol 33) 1946 Bom 499 (505, 506). 

[4] Where on a construction oi tbe document it is 
found that one or other of the essentials of an English 
mortgage is absent, ,tben the mortgage is not an English 
mortgage. (Vol 22) 1935 Cal 659 (662, 663) (DB). 

Personal liahility. 

[5] In an English mortgage, the debtor remains 
personally liable to pay the debt. (’06) 4 Cal L Jour 510 
(613) (DB). 

[6] Where the intention is to create an English 
mortgage a covenant to pay will in fact be presumed. 
<[1913) 12 B R 82 (85, 86) : 2 Ball & B 274, Goodman 


[7] The personal covenant must be to repay the- 
money on a certain date. The object is that it should 
be known with certainty when the mortgagor may re- 
deem or the mortgagee proceed to foreclose or sell, an 
object which is not defeated by providing for earlier 
payments of interest. (Vol 23) 1936 Pat 211 (219) : 14 
Pat 560 (DB). 

[8] An option as regards earlier payment or an exten- 
sion of time for payment is a matter of grace and does 
not affect the undertaking to repay on a certain date. 
(Vol 29) 1942 Mad 628 (630) : I L R (1942) Mad 851 
(DB)5« (Vol 23) 1936 Pat 211 (214, 219) : 14 Pat 560 
(DB). 

Absolute transfer. 

[9] Section 58, cl. (e) cannot be construed as declar- 
ing an English mortgage to be an absolute transfer of 
the property but as merely declaring that such a mort- 
gage would he absolute, were it not for the proviso for 
retransfer. The clause does not determine what legal 
effect follows from the particular form of words, it 
merely prescribed tbe form of words necessary to con- 
stitute what is known as an English mortgage. The 
clause deals with form, not with substance. (Vol 26) 
1939 P G 14 (19) : I L R (1939) Ear (PC) 78 : ILR 
(1939) 1 Cal 283 : 66 Ind App 50 (PC). 

[10] Whatever form is used nothing more than an 
interest is transferred and that interest is subject to a 
right of redemption. (Vol 5) 1918 Mad 373 (376) (DB)® 
(Vol 3) 1916 Low Bur 103 (103) : 8 Low Bur Rul 413 
(DB)® (Vol 19) 1932 Cal 775 (782) ; 59 Cal 1314 (DB). 

[11] Unlike a mortgagor in England, the mortgagor 
under an English mortgage under the Act retains a 
legal interest both before and after the date fixed for 
payment. (Vol 26) 1939 P 0 14 (19) : I L R (1939) 
Kar (P C) 78 : ILR (1939) 1 Cal 283 : 66 Ind App 
50 (PC). 

[12] Where a lessee for 999 years mortgaged, by way 
of an English mortgage, his leasehold interest to Z, 
held that there was no privity of estate created between 
X and the lessor so as to make X liable for tbe burdens 
of the lease. (Vol 26) 1939 P 0 14 (19) : I L R (1939) 
Kar (PC) 78 : I L R (1939) 1 Cal 283 : 66 Ind App 50 
(PC). (The contrary view taken in (Vol 14) 1927 Cal 
725 : 54 Cal 813, following (1819) 21 E B 585 (590), 
Wtlliams v. Bosanguet^ is not good law.) 

[13] Where the instrument said “I hereby mortgage 
and assign” the estate, etc., it was held that the use of 
the word “assign” was sufficient to create an absolute 
transfer in favour of the mortgagee. (’02) 25 Mad 220 
(235) (FB). 

[14] The expression “grant, convey or transfer” fol- 
lowed by an absolute and indefeasible estate of inherit- 
enoe in possession constitutes absolute transfer. (Vol 23) 
1938 Pat 211 (218) : 14 Pat 560 (DB). 

Proviso for reconveyance. 

[15] Where the proviso for reconveyance was “upon 
repayment to the mortgagee of all sums due to him by 
the mortgagors the mortgagee shall reconvey the said 
property to the mortgagors,” it was held that the third 
condition of an English mortgage was not satisfied as 
the covenant tojeoonvey did not depend upon payment 

S made at the stipulated time. (’02) 25 Mad 220 
(FB). 

Possession of property* 

[16] The mortgagee acquires the right to take posses- 
sion as soon as the mortgage is executed, whether a 
right of entry is expressly covenanted for or not. (Vol 
19) 1932 Pat 360 (362) (DB) ® (Vol 6)*' 1919 Cal 908 
(912) : 45 Cal 653 ® (Vol 23} 1936 Pat 211 (220) : 14 
Pat 560 (DB). 

[17] The fact that the mortgagee obtained possession 
fay proceedings which subsequently proved to be a 
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nullity, could not stand in his way. (Vol 1*2) 1925 Cal 

77 (79) (DB). 

[18] The mortgagor in possession will be entitled to 
rents and profits until the mortgagee chooses to go into 
possession. {Vol 25) 193S Pat 539 (543); 17 Pat 726(DB1 

(Vol 23) 1936 Pat 211 (220, 221) : 14 Pat 560 (DB). 

[19] The fact that the rents collected by the mort- 
gagee have to be accounted for by the mortgagee does 
not detract from the proposition that the right to the 
rents is in the mortgagee. (Vol 27) 1940 Cal 429 {432j: 
ILR (1941) 1 Cal 197, 

36. Equitable mortgage. — [1] An equitable 
mortgage in English law is of much wider import than 
it is under this Act, (Vol 20) 1933 Mad 293 (295) : 56 
Mad 546 (DB). 

[2] In the Puniah equitable mor*'gage has the same 
legal effect as any other mortgage. (Vol 17) 1930 Lah 
920 (922, 927) ; 11 Lab 564 (DB), 

[3] The essentials of a mortgage by deposit of title 
deeds under the section are: (1) There must be a deli- 
very of documents of title of immovable i)roperty. (2) 
Such delivery must be made to a creditor or his agent, 
(3) Such delivery must be made with intent to create 
a security thereon. (Vol 1) 1914 Bom 15 (16) : 38 Bom 
372 (DB) (Vol 16) 1929 Rang 65 (66) : 7 Rang 28 
(DB) (Vol 22) 1935 Lah 821 (823) (DB) ^ (Vol 23) 
1936 Lah 251 (254) (DB) ^ (Vol 12) 1925 Mad 723 
(724) : 48 Mad 454 (DB) ^ (Vol 13) 1926 Mad 743 
(743, 744). 

Delivery of documents of iitle, 

[4] Where the title deeds are already with the 
creditor for a purpose unconnected with any loan, and 
the debtor writes to the creditor that he may retain 
the deeds as security for the loan, a delivery must be 
deemed to have been made and an equitable mortgage 
is therefore created by such deposit. (’71) 16 Suth W R 
203 (205) (DB). 

[5] What is delivered must be a document of title. 
If the documents deposited show no kind of title in 
the depositor, no mortgage is created. (Ml) 21 Mad 
L Jour 454 (455) (DB) ^ (Vol 19) 1932 Cal 589 (593) : 
59 Cal 781 (DB). 

[6] It is not necossary that the documents deposited 
should connect the mortgagor with some predecessor 
of his, who had acquired the property originally. It is 
sufficient if the documents deposited show the mortga- 
gor’s title to the property. (Vol 19) 1932 Cal 539 (593): 
59 Cal 781 (DB). 

[7] It is not necessary that the whole or even the 
most material of the documents of title to the property 
should be deposited. It is sufficient if the deeds de- 
posited bona fide relate to the property or are material 
evidence of title and are shown to have been de- 
posited with the intention of creating a securitv thereon. 
(Vol 25) 1938 Rang 149 (150) : 1938 Rang*' LR 316 
(FB). ((Vol 20) 1933 Rang 299 : 11 Bang 239, Over^ 
ruled.) (Vol 15) 1928 Pat 304 (311) : 7 Pat 520 
(DB) ^ (Vol 4) 1917 Pat 268 (271, 272) : 2 Pat L Jour 
293 (DB) ^ (Vol 19) 1932 Cal 589 (592) : 59 Cal 781 
(DB) ^ (Vol 25) 1938 Mad 865 (874) (DB) 6B (Vol 17) 
1930 Lah 920 (922) : 11 Lah 564 (DB). 

[8] A copy of a jamabandi record is not a document 
of title. (Vol 23) 1936 Lah 251 (255) (DB) © (Vol 22) 
1935 Lah 721 (724) : 16 Lah 1113 (DB). 

[9] A document cannot be considered a document of 
title unless it is clear that a better document is not 
available. (Vol 23) 1936 Lah 251 (255) (DB). 

[10] A relinquished in favour of his father B his 
share in property x and B, in consideration thereof 
gave A property y. There was no deed for this latter 
transfer, 4 deposited a copy of the deed of relinquish- 


ment (which referred to the g ft by li of property 7/ to 
A) with C in respect of a loan. It was held that the 
said document was a document of title vind was saffi- 
eient to create an equitable mortgage. {Vol 171 1933 
Lah 731 17331 il Lah 694 (DBj, 

[11] The doctrine of equitable mortgage requires the 
mortgagor to deprive himself of the possession of the 
document which creates his title so as to render him 
unable to deal with she property upon the asserrion this 
the title is still with him. (Vol 22) 1935 Lah 10 (12) tj* 
(Vol 23) 1936 Lah 251 (255) (DB). 

[12] Further illustrations of documents of title : 

(a) Patta of lands in the mofusisil. (Vol 1*2’| 1925 
Mad72‘3 (725) : 48 Mad 454 (OB) ^ (Vol lb) 1931 
Mad 013 (615). 

(b) A mortgage is a doenmenfc ol title of the mort- 
gagee. (Vol 23) 1933 Rang 3GG i366). 

(c) An expired lease is a document of title to the 
lease-bold when the lessee obtains a renev/ai of the 
lease. (Vol 21) 1934 Rang 51 (57). 

(d) ^ Share certificate, (’ll) 11 Ind Cas 783 (784) (DB) 
(Low Bur). 

(e) Record by Revenue Surveyor reciting an oral 
sale and revenue tax receipts. (Vol 25) 1938 Ran'" 
149 (150) : 1938 Rang L R 316 (FB). 

(f) “Sold notes” by firms from whom machinery of a 
factory was purchased, the drafts for the purchase 
price, and receipts by the firms for the amounts 
paid, insurance certificates are all documents of tide 
of the factory (Vol 26} 1939 Lah B9S (403) (DB). 

(g) Original probate of a will accompanied by a 
certified copy of a redemption certificate relating 
to the property, the original having been lost, 
creates a good equitable mortgage, (Vol 19) 1932 
Cal 589 (593) : 59 Cal 781 (DB). 

[13] Illustrations of documents which are not docu- 
ments of title : 

(a) Map of property and unimportant letters, (Vol 26) 
1939 Lah 398 (401) (DB)5'(Vol 24) 1937 Lah 926 
(928) (DB). (A copy of a plan submitted to the 
Municipality for sanction to biidd on the site.) 

(b) A mortgage is not a document of title of the 
mortgagor. (Vol 13) 192G Mad 743 (743). 

(c) Where the original title deed is not available a 
copy thereof may be a good document of title but 
not where the original is in existence and its pro- 
duction Is within the power of the mortgagor. 
(Vol 22) 1935 Lah 10 (11) ^ (Vol 22 1 1935 Lah 721 
T722i ; IG Lah 1113 (DB) (Vol 19] 1932 Cal 356 
(365) : 59 Cal 586 (DBl (Vol 19) 1932 Cal 589 
(593) : 59 Cal 781 (DB). 

(d) A document of title of moveable property such as 
a machinery cannot be construed as a document 
of title of immovable property merely because the 
moveable property has by subsequent fixture to the 
immovable property become immovable property. 
(Vol 25) 1933 Lah 255 (258) (DB). 

(e) A mutation entry is not a document of title. 
(Vol 22) 1935 Lah 957 (957) (DB). 

(f) A treasury certificate that certain sums of money 
were deposited in the Imperial Bank of India as 
the purchase price of certain land is not a docu- 
ment of title, (Vol 22) 1935 Lali 957 (957) (DB). 

Scope of the security is the scope of the title. 

[14] (1) Where titles of property are handed over 
with nothing said except that they are to be security, 
the law supposes that the scope of the security is the 
scope of the title. (2) Where, however, titles are handed 
over accompanied by a bargain, that bargain must 
rule, (S) Lastly, when the bargain is a written bargain, 
it, and it alone, must determine what is the scope and 
extent of the security. (Vol 3) 1916 P G 115 (116) : 43 
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Gal 895 : 43 Ind App 122 : 8 Low Bnr Eul 458 (PC)'$< 
(Yol 10) 1923 PC 50 (53) :5(3 Ind App 77 : 1 Kang 66 : 
50 Cai 338 (PC). 

[15] Where a deposit of title deeds of several pro- 
perties was made bat on the back of the promissory 
note executed for the loan there was a note as to 
security: “grant of a house in 14th Street, Bangoon” 
it was held that the property mortgaged was only the 
house and not the other properties. (Vol 3) 1916 P C 113 
(116, 117) : 43 Cal 895 : 43 Ind App 122 : 8 Low Bur 
Eul 458 (PC), 

[16] Where a title deed relating to two properties 
was deposited as security for a loan, but the memo- 
randum accompanying it mentioned one of such pro- 
perties alone as pledged the depositary was held not 
entitled to claim an equitable mortgage over the 
other property, (1883) 33 L J Ch 51 (53) :9 L T 471, 
Wydle V. Rod ford. 

[17] Where a person puts up a superstructure on a 
plot of land of wbioit he is a tenant and subsequently 
purchases the land from the landlord the title-deeds 
though relating to land alone would clearly cover the 
superstructure also and the deposit thereof would 
create an equitable mortgage of the entire property 
consisting of the ground and the superstructure 
thereon, (Vol 29) 1942 Mad 369 (370). 

Delivery must he made to a creditor or his agent. 

[18] The delivery must be made to the creditor or 

it agent. (Vol 24) 1937 Bang 154 (157) : 1937 Bang 

I B 303 (DB). (Agent.) 

[19] Where a person was acting as attorney for both 
the parties and delivery of the document was made to 
him through his assistant but there was no proof that 
the delivery was made to him as agent of the creditor, 
it was held that there was no valid equitable mortgage, 
(Vol 19) 1932 Oal 823 (825) (DB) ^ (1813) 35 E R 249 
(250) : 13 B B 32, Ex •pane Kansmgton. 

[20] W here at the time the deeds are handed over 
there is no antecedent or existing debt nor any agree- 
ment for any future advance, the handing over will 
not constitute an equitable mortgage. (’86) 10 Bom 
634 (645). 

[21] A debtor may execute a promissory note to the 
creditor and at the same time deposit title deeds by 
way of security. (Vol 12) 1925 Cal 485 (491) (DB). 

[22] Deposit of title-deeds under agreement to cover 
present and future advances — Each advance becomes 
charge on property- Not fresh deposit of title-deeds is 
necessary. (Vol 23) 1936 Cal 412 (413) (DB). 

[23] Where the title deeds already in the possession 
of the creditor are agreed to be held by him as a secu- 
rity for a further advance, there is a constructive 
delivery of the deeds which is sufficient to create an 
equitable mortgage. (Voi 16) 1929 Bang 107 (108) 
^ (Vol 15) 1928 Sind 172 (186) ; 23 Sind L B 97 (DB) 
^ (Voi 24) 1937 Bang 154 (156) : 1937 Bang L E 303 
(DB) ^ ('98) 25 Oal 611 (614, 615). 

[24] A executed two promissory notes for Bs. 350 
and Es. 2000 respectively to B and also deposited title 
deeds by way of equitable mortgage. Subsequently, he 
executed a single promissory note for Bs. 3000, being 
the amonut then due on the two promissory notes, the 
deeds already deposited remaining with B. It was held 
that the retention of the deeds by B was enough to 
raise a presumption that the parties intended that they 
should be retained as security for the amount of the 
last note. (’08) 4 Low Bur Rul 871 (373). 

The delivery must he with intent to create security. 

[25] The mere fact that title deeds are handed over 
by 4 to B does not establish a mortgage. (Vol 14) 1927 

167 (168, 169) (DB). 


[26] Title deeds must be handed over in pursuance 
of an agreement to give them as security for the loan 
advanced. (Vol 31) 1944 P C 22 (23) Tl L B (1944) 
Kar P C 73 (80) (Vol 10) 1923 P C 87 (88) : 1 Bang 
545 (PC). 

[27] The mere fact that title deeds of the debtor are 
found to be with the creditor without any explanation 
or connection being established between the loan and 
the title deeds will not constitute a mortgage. (Voi 1) 
1914 Bom 15 (16) : 38 Bom 372 (DB). 

[28] Oral evidence is admissible to prove the circum- 
stances under which the documents came to be in the 
possession of the alleged mortgagee. (Vol 24) 1937 
Bang 69 (71) : 14 Rang 522 (DB) 

[29] 4 and B constituted the partners of a firm. B 
was, under the agreement of partnership, bound to 
redeem certain partnership property mortgaged with G, 
.d advanced money to clear ofi the mortgage and ob- 
tained the title deeds of the property from the mort- 
gagee “as a manager of the firm.“ It was held that the 
transaction was not a moitgage by B to 4 but was 
merely a partnership transaction. (Vol 10) 1923 PCS? 
(88) : 1 Rang 545 (PC) 

[30] There was no antecedent debt to secure which 
the title deeds were deposited— Intention from inception 
was to efiect a legal mortgage — A legal mortgage was 
prepared and accepted — It wag, however, invalid under 
S. 59 — Heldy deposit of title deeds could not be fallen 
back upon. (’93) 18 Mad 29 (30) (DB). 

[31] 4 agreeing to pay Rs. 10,000 to B — B deposit- 
ing on 2Dd April 1883, title deeds for preparation of 
mortgage-deed — B asking for money — 4 not prepared 
to pay until deed was prepared Deed executed on 6th 
April 1883~-Money paid immediately before execution 
— 4 stating that he had advanced money on the secu- 
rity of title deeds on the same day— Mortgage-deed not 
registered though it was known to require registration 
— Heldf no equitable mortgage was created as there was 
no debt or advance when the title deeds were deposited 
nor were they intended to stand as security — The mort- 
gage-deed held was intended to be the security. (’86) 10 
Bom 634 (644). 

Registration. 

[32] Under this section no memorandum need ac- 
company a deposit in order to create a mortgage, though 
such a memorandum is not prohibited. (Voi 10) 1923 
Mad 262 (265) {DB)^<(Vol 4) 1917 Mad 799 (801) (DB) 
© (Vol 27) 1940 Lah 285 (287) (DB). 

[33] If the memorandum constitutes the bargain 
between the parties the memorandum itself constitutes 
the mortgage and must be registered. (Vol 30) 1943 
Sind 36 (38) : I L B (1942) Kar 479 (DB) ^ (Vol 20) 
1933 Pesh 35 (36, 37) (DB) ^ (Vol 8) 1921 Lah 253 
(254) (DB) ^ (Vol 24) 1937 Cal 741 (743) : I L iB 
(1938) 1 Cal 187 (DB) ^ (Vol 22) 1935 Bang 333 (334) 
(DB) ^ (Vol 19) 1932 Bom 401 (402, 403) (Vol 1) 
1914 Bom 15 (16) : 38 Bom 372 (DB). 

[34] If the memorandum was merely the record of 
an already completed bargain it need not be registered. 
(Vol 30) 1943 Sind 36 (38) : I L R (1942) Kar 479 
(DB) ^ (Vol 10) 1923 P C 60 (53) : 50 Cal 338 : 1 
Bang 66 : 50 Ind App 77 (PC). 

[35] For the purpose of considering whether the 
memorandum is ‘to be taken as embodying the bargain 
between the mortgagor and the mortgagee or as evi- 
dencing a transaction which had already been complet- 
ed before the memorandum was executed or delivered, 
not only the terms of the document must be looked 
into but also the surrounding oiroumstances. (Vol 25) 
1938 Cal 823 (826, 827) (DB). 

[36] Where the parties professing to create a mortgage 
by deposit of title deeds contemporaneously enter into a 
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contractual agreement, in writing which is made an 
integral part of the transaction and is itself an opera- 
tive instrument and not merely evidential, such a 
document must under the statute, be registered. (Vol 
26) 1989 P C 167 (170) : 66 Ind App 1S4 : I L R (1939) 

2 Cal 243 : I L R (1939) Ear (P C) 287 (PC). (Confirm- 
ing on appeal m (Vol 25) 1938 Cal 303 : 1 L R (1937) 

2 Cal 586.) 

[37] A giving promissory note to B and also memo- 
randum containing list of title deeds as agreed— Memo- 
randum held was mere record of particulars of deeds 
and was admissible in evidence without registration. 
fVol 18) 1931 P C 36 (38) : 58 Ind App 68 ; 54 Mad 
257 (PC) ^ (Vol 30) 1943 Sind 36 (39) : 1 L R (1942) 
Ear 479 (DC). 

[38] In the Punjab where the Act does not apply, a 
memorandum constituting the bargain between the 
parties must be registered under the Registration Act. 
(Vol 28) 1941 Lab 224 (225) (DB) (Vol 24) 1937 Lali 
135 (140) (DB). 

[39] B borrowed from A a certain sum upon a pro- 
BOte and upon the terms that title deeds of certain 
property would be deposited as security. The title deeds 
and pro- note were accordingly handed over to A’s agent 
who thereupon wrote a letter forwarding the same to 
yi. It was held that the letter having been written by 
A*s agent to A could not be regarded as itself constitut- 
ing the agreement between A and B, so as to require 
registration. (Vol 31) 1944 P C 22 (23, 24) : I L B 
(1944) Ear (PC) 73 (PC). 

Eeynedy of the eqintahh mortgagee : 

[40] An equitable mortgagee has remedies similar to 
those of a simple mortgagee, (Vol 23) 1936 Rang 400 
(401) (DB). 

[41] A mortgagee by deposit of title deeds is not 
deprived of bis right to recover the debt by his inability 
to produce either the deeds deposited or any memo- 
randum of deposit when the Court believes that there 
was a deposit and that the deeds have been really lost* 
(1863) 11 W B (Eng) 1019 (1020) : 2 N R 547, Bask- 
Izett V. Skeel, 

[42] Where at the time of a mortgage by deposit of 
title deeds a person other than the mortgagor is in 
possession of the property, the mortgagee will be im- 
puted with notice of the title and of all facts and cir- 
cumstances under which possession was retained, which 
any one dealing with property cannot, without risk, 
Ignore. (Vol 7) 1920 P C 274 (276). 

Territories in which equitable mortgage can he made : 

[43] The territorial restrictions referred to in the 
clause have reference to the delivery of the deeds, and 
not to the situation of the property. Even if the pro- 
perty is situated out of British India a valid mortgage 
might be created if the delivery of the title deeds is 
made in the territories specified (Vol 19) 1932 Bom 
642 (644) : 57 Bom 234. 

[44] The property may be situated outside the terri- 
tories specified provided the delivery was made within 
such territories. 24 Cal 348 (349). (Deposit in Cal- 
cutta-Some of the properties outside Calcutta.) •$« (’92) 
14 All 238 (241) (DB) ^ (Vol 1) 1914 Bom 15 (17) : 38 
Bom 372 (DB) ^ (’12) 6 Low Bur Rul 23 (25) (DB). 

[But see (Vol 34) 1947 Lab 324 (335) (FB). ((Vol 20) 
1933 Lah 972 and (Vol 23) 1936 Lah 946 : 17 Lah 
686, Overruled.)] 

[45] A delivery outside the specified territories will 
not create a mortgage even if the property is within 
such territory. (Vol 19) 1932 Gal 823 (825) (DB)'5‘(Vol 
19) 1932 All 451 (452) (DB) ^ (’04) 28 Mad 54 (56) 
(DB) (Vol 14) 1927 Pat 41 (42) (DB). 

[46] An equitable mortgage may be made by deposit 


in Madras of the title deeds of property s tuated wiihh^ 
the Civil and Military Station of Bangalore. {Vol 13 
1931 P C 239 (241) : 59 Cal 439 : 58 lud App 333 (PC . 

[47] A deposit in England of the title deeds of land 
in India was held to create a valid mortgage on the 
land, (1S62) 11 W R (Eng) P G Dig 6 (6) : 6 L T 767, 
Sam V. Lallali. 

[48] The expression “person in any of the following 
towns” doss not mean that the person delivering the 
document should be in the towns specified. The vari- 
ous towns must be read as going with “delivers,” It 
only the delivery that should be made within the said 
towns. iVui 24} 1937 Bom 39 (41} : I L E (1937) Bom 
763. 

[49] Where .1, in Bombay asked 3 iii Poona to send 
the title deeds by post and 3 sent them by post, it wa- 
held that the delivery to the Post Office was a delivery 
to A’.s ftgens made in Poona and not in Bombay, ^Vol 
24) 1937 Bom 39 1,431 : I L R (1937) Bom 703. 

Punjab : 

[50] The Act does not apply to the Punjab and a 
part of the Province of Delhi, Therefore there is nr 
prohibition of ereatieg an equitablo mortgage in any 
part of tho=e provinces. (Vol 311 1944 P G 22 (24! : 
I L R ri944) Ear (P C) 73 (P C). '.Delhi.) ^ (Vol 22i 
1935 Lah 10 (11b (The Punjab.) 

37. Anomalous mortgages.— [1] Under the pre- 
sent definition, a combination of a simple mortgage and 
a usufructuary mor^gige and a combination of a mort- 
gage by conditional sale and a usufructuary mortgage 
would amount to anomalous mortgages. (’41) 73 Cal 
L Jour 246 (248) (DB). 

[2] A mortgage may be anomalous without being 
made up of twh or more of the four types defined in 
the section. (Vol 23) 1936 Pat 211 (220) : 14 Pat 560 
(DB). 

[3] Forms of anomalous mortgages: 

(a) A mortgage with possession containing also a 
covenant to pav the principal and interest. (Vol 14 » 
1927 P. C. 32 (36) : 50 Mad ISO : 54 Ind App 6? 
(PC) ^ (Vol 29) 1942 Cal 55 ^58) (DB) ^ (’91) 14 
Mad 232 (234) (DB). 

(b) A mortgage with possession with a stipulation 
that the transferee should appropriate the rents 
and profits for a specified term of years and then 
give back the land. (’02) 2G Bom 252 (258) (FBs 
U. i’98) 21 Mad 1 (3) (DB). 

(c) Mortgagor to repay the instalments with interest 
or to redeem at any time — Mortgagee to remain in 
possession — Mortgage held anomalous. (Vol 6) 
1919 P C 121 (123) : 15 Nag L E 134 (PC). 

(d) A usufructuary mortgage with a clause that If 
the mortgagor does not pay off the mortgage- 
money in accordance with the demand of the 
mortgagee the latter will he entitled to realize the 
money by auction sale of the mortgaged property 
with the help of the Court. (Vol 27) 1940 Cal 426 
428 (DB). 

(e) A mortgage deed provided that on receipt of cer- 
tain amount the possession of the property was 
made over to the mortgagee — It was then stipu- 
lated that after a period of 28 years the debt 
would be extinguished both as regards the princi- 
pal and interest — There was a ^ stipulation by 
which the mortgagor agreed that in the event oi 
the mortgagee being dispossessed of the propertv 
in any way, the mortgagor would on account or 
the period of dispossession, be liable to pay interest 
at certain rate per month — There was, in addition 
to this, a personal covenant to pay — Held^ that 
the mortgage in question was an anomalous mort- 
gage. (Vol 27) 1940 Cal 372 (372, 3«3). 
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(i) Where a mortgage deed contained one clause 
which would make it a usufructuary mortgage but 
another clause provided in the most explicit terms 
for recovery of the amount due from the mort- 
gaged property it was held that the mortgage was 
not nsiifructuary but was anomalous. (Vol 25) 1938 
Lah 145 (147) (DB). 

(g) Words in the mortgage were “if the amount of 
this mortgage deed is not satisfied according to the 
stipulation agreed upon the mortgaged property 
shall stand foreclosed as given below. I will have 
no connexion with the mortgaged property in 
future” — The words “lahan gahan” were used — 
Deed held to be anomalous mortgage and not 
mortgage hy conditional sale. (Vol 27) 1940 Nag 
156 (157): 1 L R (1941) Nag 607 (DB). 

(h) Mortgage was in tte first instance a simple mort- 
gage and in the event of non-payment of principal 
sum on the date fixed, mortgage to be converted 
into usufructuary mortgage. (Vol 21) 1934 Bang 
159 (159). 

(i) Where a mortgage deed contained a covenant to 
pay interest but nowhere was there any covenant 
to repay the principal and subsequently the mort- 
gagor deposited certain title deeds not mentioned 
m the mortgage as further security — Held thsit 
it was an anomalous mortgage, (Vol 15) 1928 Rang 
16 (17) : 5 Rang 558 (DB). 

(j) Mortgage without possession — Bloitgagor not 
entitled to redeem before five years — On non- 
payment mortgagee given a right of foreclosure — 
No ostensible sale or any requirement of S. 68 (c) 
— Held, anomalous mortgage. (Vol 28) 1941 All 
169 (171) ; I L R (1941) All 240. 

(k) A mortgage bond ran thus: “We shall pay off 
your said amount within three years from today. 
But if m the meantime a third party brings any 
suit against us or any one of us and attaches or 
endeavours to bring into auction any property of 
us, then, without waiting for the due date, you 
shall forthwith bring a suit for foreclosure of this 
kot kobala and having got a decree shall be owners 
of the properties mentioned in the schedule” — 
Eeldy that the document was not a mortgage by 
conditional sale but an anomalous mortgage, 
(Vol 14) 1927 Cal 836 (840) : 54 Cal 687 (DB). 

(l) In a dakhali-rehan deed, the mortgagors stated 
that they bad taken a loan which they expressly 
promised to pay by a certain date — It was next 
stipulated that in the event of non-payment, the 
creditors would be put in possession of certain 
property as dakali rehandars until payment — 
There was a further stipulation that if the credi- 
tors, through any act done by the mortgagor or 
in any manner failed to get possession over the 
property, they should be at liberty to realize the 
principal with interest from the person and pro- 
perties of the mortgagors or from the rehan pro- 
perty in any manner they liked — Held, that the 
mortgage was of an anomalous kind. (Vol 24) 1937 
Fat 261 (262) (DB). 

38. Simple mortgage usufructuary.— [1] Under 
the present section a simple mortgage usufructuary is 
an anomalous mortgage. (Vol 21) 1934 Oudh 255 (255): 
10 Luck 10 (DB) ^ (Vol 26) 1939 All 615 (616), 

[2] The characteristic of this mortgage is that the 
property is collaterally pledged as in the case of a simple 
mortgage with a covenant to pay, and the mortgagee 
is given the usufruct of it by allowing him to take the 
rents and profits. (’04) 27 Mad 526 (527) (FB) © (’93) 
17 Bom 425 (428) (DB) ^ (Vol X) 1914 Nag 36 (37) ; 
10 Nag L B 185. 


[3] Where under an instrument purporting to be a 
mortgage possession is transferred and there is a sti- 
pulation to pay the money at a particular time, failing 
which the property is to be regarded as sold to the 
mortgagee, it was held that it was a simple mortgage 
usufructuary aud not a mortgage by conditional sale. 
(Vol 8) 1921 Mad 12 (16) : 43 Mad 589 (FB). 

[4] Where a mortgage provided that if the mort- 
gagee took possession, he would be entitled to receive 
the rents and profits in lieu of interest, but that, if 
during the period of possession the profits did not cover 
the amount of interest at a certain rate, the mortgagor 
would make good the deficiency; it was held that this 
was a combination of a simple and a usufructuary 
mortgage. (’06) 28 All 225 (231): 33 Ind App 42 (PO). 

[5] Mortgage— Mortgagee to take possession of pro- 
perty on default in payment of interest and to enjoy 
usufruct in lieu thereof —Mortgage held was not simple 
but anomalous from date of execution. (Vol 30) 19 i 3 
All 337 (339) ; I L R (1943) All 802 (FB). 

[But see (Vol 4) 1917 Mad 198 (199) (DB).] 

39. Sale in execution of mortgage decrees and 
money decrees. — [1] Where a simple mortgagee 
obtains only a money decree against the mortgagor and 
sells the property in execution, the auction-purchaser 
gets only the right, title and interest of the judgment- 
debtor at the time of the sale. (’75) 1 All 240 (245) 
(FB). 

[2] A sale in execution of a mortgaged decree will 
pass the right, title and interest of the judgrnent-debtor 
existing not at the time of sale, but at the time of the 
mortgage. (’75) 1 All 240 (245) (FB). 

[3] If a mortgagee puts up the mortgaged property 
for sale in execution of a decree, he sells the entire 
interest that he and the mortgagor could jointly sell 
and not merely the right, title and interest of the 
mortgagor as they stood at the time of the sale. (’79) 
4 Gal 817 (820,823) (DB). 

40, Construction.— [1] Where the instrument is 
of a doubtful character it is incumbent on the Court to 
ascertain the intention of the parties as disclosed in 
the deed itself. (Vol 29) 1942 Nag 115 (116) : I L R 
(1942) Nag 592 (DB) (’08) 10 Bom LR 616 (636) 
(DB). 

[2] The scope of the mortgage deed with respect to 
the items of the property mortgaged is to be determined 
from the intention of the parties as expressed in the 
deed. (’68) 3 Agra 27 (29) (DB). 

[3] A gave a mortgage to B, and it was stated there- 
in that if the mortgagor sold the mortgaged property 
or any part of it, he would pay over the entire pro- 
ceeds to B. A snbsquentiy sold a part of the^ property 
to G without the consent of B, and a portion of the 
proceeds was paid to J3. It was held that the clause 
did not empower the mortgagor to sell the mortgaged 
property to any one without the consent of the mort- 
gagee free of the mortgage but that it was merely a pro- 
vision for piecemeal redemption. (Vol 24) 1937 P G 124 
(126) : I L R (1937) Lab 245 : 64 Ind App 126 ; 31 
Sind L R 271 (PC). 

[4] A mortgage deed specifically enumerated certain 
villages as the property mortgaged but in describing 
the rent thereof, included the rent of other villages 
also. It was held that the mortgage should be treated 
as operative only in respect of the villages specifically 
mentioned, (Vol 1) 1914 Cal 793 (794) (DB). 

[5] The land mortgaged was stated to be 32 bighas 
out of the mortgagor’s holding of 15 bighas. The pm- 
portionate rent was also stated. The mortgagee obtain- 
ed a decree for sale and the property was sold by 
auction. It was, however, subsequently found that the 
holding contained 26 bighas, but the rent was the 
same. The auction-purchaser, therefore, claimed posses- 
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^59. Where the principal money secured is one hundred rupees or upwards, a mortgage 
Mortgage when to be by ^ [other than a mortgage by deposit of title deeds] can be effected only 
'assurance. b)y registered instrument signed by the mortgagor and attested by at 

least two witnesses. 

Where the principal money secured is less than one hundred rupees, a mortgage may be 
effected either by ‘'[a registered instrument] signed and attested as aforesaid, or (except in the 
ease of a simple mortgage) by deliTery of the property. 

d|- J 

[a] As to limitation to the territorial operation of S. 59, see S. 1, sii-pra. Section 59 extends to every cantonment 
in British India, see Cantonments Act, 1924 (2 [II] of 1924), S. 287. [b] Insei'ted by the Transfer of 
Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 20. [c] Subshtuted by the Transfer of Property 
(Amendment) Act, 1904 (6 [VI] of 1904), S. 3, for “an instrument’', [d] The third paragraph was ref&aled 
by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 20. 


■Section 58 — Note 40 (coyitd,) 
aion of the land in preportion to the rent stated in the 
bond out of the 25 bighas. It was held that it was not 
correct, as between a debtor and a creditor, to give the 
creditor a larger portion than what was mortgaged to 
him just because of the proportion of the rent. (Vol23) 
1936 Cal 780 (781). 

[6] By a bond a mortgagor charged a half share of 
the profits of his mouza with the payment of the mort- 
gage debt and interest. It was further stipulated that 
the mortgagee should take the management of the 
mouza, render accounts to the mortgagor and If the 
mortgagor failed to pay the debt when due the mort- 
gagee should continue in possession till all the debt was 
paid. It was also provided that the mortgagor will have 
no power to transfer or alienate the property. It was 
held that it was a mortgage of the profits of the mouza 
and not the mouza itself. Had the last condition stood 
alone, it would have been sufficient to constitute a 
simple mortgage of the estate itself. (’75) 1 All 611 
<(612, 6 IS) (DB). 

[7] A usufructuary mortgagee was to take profits in 
lieu of interest which was fixed. Any deficiency was 
to be paid by the mortgagor and in case of default the 
mortgagee was to recover it from the property It 
was held that Z was secured for the payment of the 
deficiency in interest. (’12) 16 Ind Gas 982 (983) (DB) 
{All). 

[8] A mortgaged property to B. Afterwards a dis- 
pute having arisen between them, it was agreed that 
the property should be put in possession of the mort- 
gagee and he should take the interest from the profits 
and the excess should be paid to the mortgagor. The 
arrangement was to come into effect on the same date 
and was recorded by the Court (Revenue). It was held 
that this arrangement effected a fresh contract of 
mortgage. iVol 12) 1925 Oudh 308 (309) ; 27 Oudh 
Gas 357. 

SECTION 59 — SYNOPSIS. 

1. Scope. 

2. Moregags when sum secured is one hundred 

rupees or upwards. 

3. Mortgage where sum secured is less than one 

hundred rupees. 

4. Registered instrument, 

5. “Signed.” 

6. Attested by two witnesses. 

7. Attestation and estoppel, 

8. Mortgage by company. 

9. Unregistered bond— Admissibility in evidence. 
10, Effect of transaction where registration is 

invalid, 

1. Scope. — [1] A simple mortgage can be made 
only by a registered instrument, whatever be the 
amount of the principal money secured, (’ll) 12 Ind 
Uas 25 (26) (Low Bur). 


[2] Anomalous mortgages such as a kanom or a 
melcharih or melkauom rent, must, in order to be 
valid, conform to requirements of this section. (Vol 8) 
1921 Mad 243 (215) : 44 Mad 344 (DB). 

[3] A mortgage of moveables is not governed by this 
section and does not require to be registered or attested. 
(Vol 11) 1924 Mad 542 (544) (DB)^tYol 28) 1941 Mad 
305 (805). 

[4] The technical rules, such as are referred to in 
this section, relating to the execution, and attestation o! 
a mortgage have not been applied in the Punjab and a 
part of the Province of Delhi where the Act is not in 
force. (Vol 23) 1936 Lab 946 (953) : 17 Lab 686 (DB)>3& 
(Vol 17) 1930 Lah 920 (922) : 11 Lah 564 (DB). 

[5] It has been held that where a transaction of 
mortgage is entered into and completed within the 
area in which the T. P. Act is in force but the pro- 


perty is situate outside such area, the form and the 
validity of the conveyance are determined not by the 
lex loci contractus but by the hx situs of the property 
involved. (Vol 34) 1947 Lah 324 (335) (FB). 

[6] It has been held that the Act is not exhaustive 
and that an award of arbitrators could create a valid 
mortgage though unattested and unregistered. (Vol 11) 
1924 Sind 23 (24) : 17 Sind L R 178 (DB). 

[7] A document of mortgage, though properly exe- 
cuted in accordance with S. 63A of the Dekkhan Agri- 
culturists’ Relief Act (XVII of 1879) will be invalid if 
it is not duly attested as required by this section. (’09) 
33 Bom 44 (49) (DB). 

2. Mortgage when sum secured is one hundred 
rupees or upwards. — [1] Where a statute requires a 
transfer to be made in a particular manner, it can be 
made only in the way so pointed out by the statute, or 
by a decree of a competent Court. (Vol 28) 1941 P G 
90 (92) : I L R (1942) Mad 82 : I L R (1941) Ear (PC) 
127 : 68 Ind App 136 (PC), 

[2] An unregistered document of mortgage when the 
principal amount secured is one hundred or upwards 
does not affect the property dealt with by it. (Vol 8) 
1921 Oudh 203 (203)^<(’12) 14 Ind Cas 815 (816) (ITpp 
Bur) ^ (’04) 28 Mad 54 (56) (DB) (’08) 31 Mad 330 
(332) (DB). 

[3] Where an unregistered bond requiring registra- 

tion is executed in consideration of previous bonds the 
previous bonds do not get merged in the unregistered 
bond and the promisee does not lose his right to pro- 
ceed to enforce such previous bonds. (12) 14 Bom L R 
26 (29)(DB). . 

[4] An oral mortgage, in a case where the sum 
secured is one hundred rupees or upwards is invalid 
and conveys no interest. (Vol 22) 1935 Bang 230 (232) : 
13 Rang 274 (PB). (No evidence is admissible to prove 
such a mortgage.)4‘(Vol 4) 1917 Low Bur 128 (12^ : 8 
Low Bur Rul 334 (FB) «$• (Vol 27) 1940 Rang 11 (12) : 
1939 Rang L B 645 (FB)'£'(Yol 19) 1932 All 259 (259) 
(DB). 
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Section 59 — Note 2 (conid.) 

[5] Where possession bas been delivered to the 
lender in an unregistered or oral mortgage where the 
sum secured is one hundred rupees or upwards, the 
borrower cannot sue for redemption on the basis of the 
mortgage. His remedy would be to sue for possession 
on title, and the lender’s remedy is to sue for recovery 
of the amount paid by him. (Vol 27) 1940 Rang 11 
(12) : 1939 Rang L B 645 (FB)^(Voi 4) 1917 Low Bur 
128 (129) : 8 Low Bor Rul 334 (FB) ^ (Vol 22) 1935 
Rang 230 (232) : 13 Bang 274 (FB)'5‘{Vol 34) 1947 Bom 
206 (208). (Usufructuary mortgage.) (Vol 19) 1932 All 
259 {259, 260) (DB)>J*(Vol 22) 1935 All 578 (578)4‘(ll) 
34 Mad 64 (67) (DB). 

[6] Suit for redemption based on inadmissible mort- 
gage deed is maintainable where defendant admits that 
he is mortgagee and is willing to restore possession on 
payment of mortgage amount. (Vol 34) 1947 Lah 335 
(388, 339). 

[7] Until the mortgage document is registered the 
mortgagee is not under any obligation to advance the 
mortgage- money to the mortgagor. Till then there is 
no debt in the hands of the mortgagee payable to the 
mortgagor. A creditor of the latter cannot therefore 
attach such amount in the hands of the mortgagee. 
(Vol 9) 1922 All 384 (385) (DB). 


[5] A mere admission by A that D was in possession 
of his property as mortgagee under an oral mortgage for 
a consideration of over Bs. 100 is insufficient to create 
a mortgage. (Vol 34) 1947 Pat 110 (111). 

3. Mortgage where sum secured is less than one 

hundred rupees. — [1] A simple mortgage, even for 
less than one hundred rupees, must be made only by a 
registered instrumeuc. (Vol 1) 1914 Low Bur 207 (207) 
(DB). ' ^ 

[2] Where delivery of the property is not possible, as 
where the mortgagee is already in possession as a 
usufructuary mortgagee, a fresh mortgage to him can 
only be made by a registered instrument. (Vol 17) 1930 
All 13G (140) : 52 All 281 (FB)*2'('08) 11 Oudh Cas 248 
(250). 

[3] Where an instrument recited that a mortgage 
with possession “has been made from the ensuing 
year” it was held that the parties intended to efect a 
mortgage by delivery after a year. (Vol 25) 1938 Mad 
85 (86, 87). 

[4] The delivery contemplated by the section is 
delivery contemporaneous with the contract of mort- 
gage and not delivery subsequent to it. (Vol 4) 1917 
Oudh 203 (203). 

C53 An oral mortgage by delivery of possession where 
such can be made is as good as a mortgage by a regis- 
tered instrument. A prior mortgage of the former kind 
will be entitled to priority over a subsequent mortgage 
(111)^ 1871 Pun Re No. 47, page 109 

[6] A usufructuary mortgage was esecuted in 1900 
by an unregistered instrument for Bs. 95. It was held 
that the admissibility of a document was a matter of 
procedure governed by the present law, and, therefore, 
it was not admissible under S. 49 of the Registration 
Act. (Vol 26) 1939 Rang 188 (189) : 1939 Rang L R 39. 

[7] In Bengal a permanent tenure can be transferred 
only by a registered instrument under the provisions 
of the Bengal Tenancy Act, 1885, Consequently, a 
mortgage of such tenure can be effected only by a 
registered instrument even if the consideration is less' 
than one hundred rupees. (’99) 3 Cal W N 499 (501) 
(DB), 

4. Registered instrument. — [1] A deed not 
'HUdly registered conveys no interest in the property 
|ealt with by it. (’91) 18 Cal 556 (569) (PB)^^(1900) 


1900 Pun L R No. 21, page 81 (85) (DB)‘5.(yol 7) 1920 
Lah 302 (303). 

[2] A mortgage deed not validly presented as required 
by S. 32 of the Registration Act cannot be said to be 
validly registered and cannot convey any inter'^t. (Vo! 
18) 1931 P 0 52 (56, 57) : 10 Pat 481 : 58 Ind App 58 
(PC). 

[3] Where non-existing property is included in the 
document merely for the purpose of effecting registra- 
tion the deed cannot be said to hawe been validly 
registered. (Vol 1) 1914 P G 67 (71) : 41 Ind App 
no ; 41 Cal 972 (P C). 

[4] Where property not intended to be conveyed or 
transferred at all is included in the document merely 
for the purpose of effecting registration, the registration 
is invalid and conveys no title. (Vol 8) 1921 PCS 
(10) : 48 Cal 509 : 48 Ind App 127 {PC)»I*(Vol 23) 1S36 
P C 91 (93) : 63 Ind App 169 : 59 Mad 539 (PC)'‘:<Vol 
21) 1934 P C 157 (167) : 56 All 468 : 61 Ind App 286 
(PC). 

[5] The registration would be invalid in the following 
cases : 

(a) The property so incorrectly or insuffieiently des- 
cribed that it cannot be identified. (’95) 18 Mad 
364 (367) (DB) ^ (Vol 14) 1927 IMad 586 (589 
(DB)*I*(12) 15 Ind Cas 335 (336) (All) ^ Woi 15) 
1928 Cal 385 (386, 387) (DB). 

(b) Deed registered in an office within whose jurisdic- 
tion the property is not situate. (Vol 1) 1914 P C 
67 (71) : 41 Cal 972 : 41 Ind App 110 (PC). 

(c) Registration effected notwithstanding' the denial 
of execution by the executant. (’03) 26 AH 57 (59, 
60) (DB). 

[6] Where some property, however small, is included 
with the intention of transferring it by way of mort- 
gage, for the purpose of getting it registered by a 
particular Sub-Registrar, the registration is valid, (Vol 
7) 1920 Mad 974 (975) {m)^[Yo\ 14) 1927 Mad 863 
(865) : 50 Mad 800 (DB). 

[7] The registration is not rendered invalid by the 
mere fact that the property included in the document 
did not belong to the mortgagor, unless it is shown that 
both the mortgagor and the mortgagee colluded to 
insert the item with the knowledge tbat the mortgagor 
had no title and with no intention of transferring it. 
(’10) 13 Oudh Cas 265 (268) (DB) ^ (Vol 11) 1924 All 
473 (473) (DB) ^ (Vol 6) 1919 All 450 (451, 452) : 41 
All 22 (DB)>5'(Vol 18) 1931 Mad 335 (339) (DB)^-(Vo] 16) 
1929 Mad 432 (435, 436, 440) (DB) ^ (Vol 6} 1919 Pat 
572 (573) : 4 Pat L Jour 433 (DB). 

[8J Where the mortgagee does not know that the 
mortgagor bad no title to the property included, and 
the mortgagor represents to the mortgagee that he is 
the owner, the mortgagor cannot take advantage of hi& 
own fraud by pleading that the deed is not registered 
at the proper place. (Vol 9) 1922 AH 231 (232) (DB). 

[9] Where a document is registered in Book IV 
instead of Book I the registration is not invalid, (’10) 
34 Bom 202 (207) (DEj^J^lVol 34) 1947 Mad 175 (176). 

[10] An omission by the Sub-Registrar to affix his 
seal to the document does not render the registration 
invalid. (’02) 6 Cal W N 528 (530) (DB). 

[11] When a mortgage is embodied in more docu- 
ments than one then all such papers must be registered 
in order to constitute a valid mortgage. (’04) 27 Mad 
348 (350) (DB). 

5. “Signed.” — [1] The mortgagor can sign by 
an agent. {’03) 6 Oudh Cas 279 {287)>J«(Vol 2) 1915 All 
466 (467) (DB)5<(’09) 12 Oudh Cas 257 (259)*I<(*03) 16 
0 P L E 45 (46). 

[2] The signature can be made by means of types or 
by a facisimile, or, where the mortgagor is an illiterate 
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Section 59 — Note 5 fconid.) 

person, by bis mark. (’05) 1 Nag L E 14 (15)i'(Yol 3) 

1916 Bom 123 (124) : 41 Bom 384 (DB). 

[3] A literate person making a mark cannot be said 
to have signed the document. (’05) 32 Cai 5-50 (551) : 2 
Cri L Jour 405 (DB). 

[4] A pirson who is literate but becomes incapable 
of writing owing to paralysis and who has been in the 
habit of affixing a name stamp through his servant, 
can validly execute a document by such affixture. (’98) 

25 Cal 911 (916) (DB). 

[5] A mortgage not signed by the mortgagor is not 
a mortgage at all. (Voi 11) 1924 Lah 249 (249) (DB). 

[6] A mortgage intended to be executed by all the 
sharers in a certain property but actually executed by 
some of them only is wholly inoperative. (Vol 6) 1919 
Lah 78 (79). 

[7] Mortgage executed in Oudh in such old time as 
1822 bearing expression ‘Sahi’ instead of signature of 
executant can be held to be valid. (Vol 26) 1939 Oudh 
96 (98, 99) : 14 Luck 393. 

[8] The execution of the document implies the in- 
tellig'^nt appreciation of the contents of the document 
and signing it in token of the acceptance of such con- 
tents. (Vol 22) 1935 Pat 497 (499). 

[9] The signing of the document without delivery 
thereof to the exeeutee is not execution of the docu- 
ment. Execution means all acts necessary to make the 
parties to the contract bound thereby. (Vol 20) 1933 
Pat 129 (129) 

[10] Execution means, where the document has to 
be attested by witnesses, the signing in the presence 
of the witnesses. (Vol 10) 1923 Cal 149 (150) (DB). 

[11] The mere fact that a document is signed and 
attested a few days after it is written out, does not 
render its execution invalid or alter its legal effect. (Vol 
6) 1919 Oudh 23 (24) (DB), 

6. Attested by two witnesses.- - [1] The require- 
ment as to attestation must be enforced with stringency. 
(Vol 5} 1918 All 211 (215) : 40 All 187 (DB). 

[2] There is no particular form for attestation, nor is 
it necessary that the signatures of the attesting wntnes- 
ses must appear in any particular place on tbe docu- 
ment. (Vol 31) 1944 Bom 25 (26) ; 1 L R (1944) Bom 
388. 

[3] A mortgage not attested by two witnesses is not 
enforceable as a mortgage. (Vol 3) 1916 P G 1G9 (iTl) 
(PC). 

[4] A mortgage attested by one witness only cannot 
operate as a mortgage, (’12) 16 Cal W N 1075 (1076) 
(DB) ^ (’99) 26 Cal 78 (79) (DB) ^ (Vol 2) 1915 Oudh 
65 (71) : 18 Oudh Cas 168 (DB) ^ (Vol 1) 1914 Low 
Bur 135 (135) (DB) ^ (Vol 13) 1926 Bang 145 (145) 

[5] A mortgage is noc enforceable if it is not attested 
ai all, (Vol 14) 1927 Pat 131 (132) (DB) ^(^o\ 14) 1927 
Cal 926 (928) (DB). 

[6] A mortgage instrument not attested by two wit- 
nesses cannot operate to create a charge. ( 13) 35 All 
164 (165) (FB) ® (Vol 3) 1916 All 103 (104) : 38 All 
461 (DB) 6E< (’05) 7 Bom L R 934 (935) (DB) ^ (Vol 13) 
1926 Sind 88 189) *. 18 Sind L R 282 (DB) ^ (’01) 14 
C P L R 42 (45) ^ (Vol 4) 1917 Mad 849 (852) (DB) 
^ (’08) 31 Mad 337 (337) (DB). 

[But see (’07) 17 Mad L Jour 39 (39) (DB).] 

[7] A mortgage deed not attested by two witnesses is 
admissible in evidence to prove a personal covenant to 
pay tbe amount. (’09) 32 Mad 410 (413, 414) (PB). 
((’95) 18 Mad 29, Overruled,) ^ (Vol 20) 1933 Sind 257 
(257) (DB) ^ (Vol 13) 1926 Rang 145 (145, 146) (Vol 
8) 1921 Low Bur 34 (35, 36) : 11 Low Bur Bui 148 
(DB) (Vol 3) 1916 Oudh 185 (187) (DB) (Simple 
mortgage- deed.) (Vol 4) 1917 All 483 (483) (DB) 


(Vol 3) 1916 Ail 103 (101) : 38 All 461 (DB) ^ (’CS) I 
Cal L Jour 510 (513, 518) (DB). 

[8] A validly attested document can be proved only 
in the mode provided by S. 68 of the Evidence Act and 
in the absence of such proof it cannot be used as evi- 
dence of the personal covenant to pav. ('07) 30 Mad 251 
(252) (DB) -i^lVol 9) 1922 Cai 160 (162) (DB)*i^ (Vol 13) 
1926 Oudh 2G6 (267, 268). 

[9] In the Punjab a mortgage is not required by law 
to be attested and therefore need not be proved in the 
manner provided by S. GS of the Evidence Act. (Vol 
15) 1928 Lah 148 (149) *2* (Vol 16) 1929 Lah 495 (495) 

(DB). 

[10] The admission by the mortgagor of the execu- 
tion of the doeument is not an admission of the vali- 
dity of the document. Such an admission iheiefore 
does not dispense with proof of attestation as required 
by law. (Vol 14) 1927 Mad 143 (I4i) ^ (Vol 23) 1936 
All 169 (170) (DB) ^ (Volb) 1921 Cal 276 (2764 (DB) *5- 
(Vol 6) 1919 Alud 4G.9 (470) (DB). 

[11] If it appears on the face of the document or in 
the evidence that the document is not \alidly attested 
by two witnesses as required by law, no decree can be 
given on the basis of such mortgage. (Vol 12) 1925 P C 
203(204): 5 Pat 58: 52 Ind App 362 (PC). (Eever- 
smg (Vol 9) 1922 Pat 70 : 6 Pat L Jour 4G5.) 

[12] Where there is no proof one way or the other 
about attestation and there is nothing to show on the 
face of the document or in the evidence that it has noB 
been properly attested admissions of execution w'ould 
be sufficient proof of tbe execution and tbe validity of 
the document. (Vol 3) 1916 Nag 5 (9) : 13 Nag L E 121 
•$> (Vol 10) 1923 Bom 90 (91, 92) : 47 Bom 137 (D B). 

[13] Where a mortgage document is invalid for want 
of due attestation, the mortgagee can, under section 65 
of the Contract Act, recover from the mortgagor any 
money which he may have advanced to him under tbe 
mortgage. (Vol 5) 1918 Oudh 22 (23,24) : 20 Oudh 
Cas b06 (DB). 

7, Attestation and estoppel. — [1] The mere attes- 
tation of a document by a -relative of the executant of a 
document does not necessarily import concurrence, (’69) 
13 Moo Ind App 209 (229) (P C) d-iVoI 2) 1015 Ail 255 
(256) : 37 All 350 (DB). 

[2] Attestation by itself would neither create estop- 
pel nor imply consent ; it does not involve tbe attestor 
in any knowledge of the contents of the deed or aSect 
him with notice cf its provisions. (Vol 3) 1916 P C 110 
(112) : 44 Cal 186 : 43 Ind App 249 (P C) ^ (Vol 15’! 
1928 P C 20 (23) (P G) ^ (Vol 9) 1922 P C 20 (22) : 49 
Cal 334 : 49 Ind App 16 : 18 Nag L E 1 (PCj. 

[3] Where in addition to the fact that a person attes- 
ted tbe deed, there is evidence to show that he consen- 
ted to and acquiesced in the execution of the document, 
it is a legitimate inference to draw from such evidence 
that he not only witnessed the execution of the docu- 
ment but also consented to the transaction. (Vol 15) 
1928 P C 20 (23) (P C). 

8. Mortgage by company. — [1] Mortgage by a 
company — Failure to register it under B. 109 of the 
Companies Act does not render the mortgage wholly 
invalid : it is valid as an admission of debt but, as 
against a creditor or liquidator, it cannot create a valid 
charge. (Vol 17) 1930 P G 66 (75) : 5 Luck 128 : 57 
Ind App 76 (PC). 

9. Unregistered bond ~ Admissibility in evi- 
dence [1] An unregistered mortgage^ cannot he 

received in evidence for purposes which involve the 
giving effect to the mortgage itself. (Voi 28) 1941 Bang 
261 (262) : 1941 Bang L B 706 (F B) ^ (Vol 25) 1938 
Pat 479 (480). _ . 

[2] An unregistered mortgage may be receiveh m 
evidence to prove a personal covenant to pay. (Sol 19; 
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References to mortgagors and ^‘[69 A. Unless otherwise expressly i^tovided, references in this 

mortgagees to include persons Chapter to mortgagors and mortgagees shall be deemed to include 
deriving title from them. references to persons deriving title from them respectively.] 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 21. 

Bights and Liabilities of Mortgagor, 

60. At any time after the principal money has become ^[due], the mortgagor has a right, on 
Right of mortgagor to payment or tender, at a proper time and place of the mortgage-money, 
redeem. to require the mortgagee (a) to deliver ^[to the mortgagor the mortgage, 

deed and all dceunients relating to the mortgaged property which are in the possession or power 
of the mortgagee], (b) where the mortgagee is in possession of the mortgaged property, to deliver 
possession thereof to the mortgagor, and ( c) at the cost of the mortgagor either to re-transfer the 
mortgaged property to him or to such third person as he may direct, or to execute and (where 
the mortgage has been effected by a registered instrument) to have registered an acknowlegment 


in writing that any right in derogation of his 
extinguished : 

Section 59 — Note 9 (conid,) 

1932 Mad 734 (737) : 56 Mad 169 (DB) ^(Vol 21) 1934 
Rang 196 (197) ^ (Yol 20) 1933 Gal 786 (787). 

[3] An unregistered mortgage may be received in 
evidence to prove an acknowledgment of the existence 
of another mortgage. (Yol 25) 1938 Mad 865 (875) 
(DB). 

[4] An unregistered mortgage can be received in evi- 
dence to prove the nature of a person’s possession (Yol 
28) 1941 Rang 261 (282) : 1941 Rang L R 706 (FB) 69 
(Yol 22) 1935 All 156 (155). 

[5] A deed in the nature of but not in the form of a 
mortgage giving right to mortgagor to redeem requires 
registration. If unregistered it cannot be used in a suit 
for redemption, but can be used to explain mortgagee’s 
possession. (Yol 34) 1947 Lab 335 (337). 

10. Effect of transaction where registration is 
invalid.— [1] A mortgage which is registered but the 
registration of which is invalid, cannot operate as a 
charge. (Yol 12) 1926 Rang 55 (58) : 2 Rang 429 (DB) 
►F (Yol 1) 1914 Nag 32 (36) : 10 Nag L R 81 © (Yol 12) 
1926 Rang 1 (2) : 2 Rang 313 (DB), 

[2] An invalidly registered mortgage may be used in 
evidence to prove the debt by reason of the personal 
covenant to pay recited in the document (’07) 4 Low 
Bur Rul 88 (93) (DB) ^ (Yol 8) 1921 Low Bur 34 (36) : 
11 Low Bur Rul 148 (DB) ^ (Yol 24) 1937 Cal 347 
(350) (DB) (Yol 10) 1923 Mad 447 (448) : 46 Mad 
435 (DB). 

[3] Where a mortgage document, executed in consi- 
deration of two prior mortgages, is not validly register- 
ed, the mortgagee can fall back upon the two prior 
mortgages, {*QQ) 19 Mad 160 (161) (DB). 

[4] It has been held that an invalidly registered usu- 
fructuary mortgage document cannot be used in evi- 
dence to recover money under S, 68 inasmuch as such 
a claim involves the proof of the mortgage as a mort- 
gage. (Voi 24) 1937 All 711 (713, 714). 

Section 59-A —Note 1. 

[1] It has been held that the word ^^mortgagor” 
would not include a mortgagee from him, but would 
include persons succeeding by inheritance or by will or 
by sale or by auction sale to the right of the equity of 
redemption held by the mortgagor. (Yol 26) 1939 All 
190 (192) : I L E (1939) All 185 (DB). 

[2] The word ‘mortgagor’ includes the subsequent 
purchaser of the mortgaged property, (Yol 33) 1946 
Nag 226 (227): I L R (1946) Nag 297 ^ (Voi 26) 1939 
Nag 256 (268). 

[3] It has been held that the word “mortgagee” 
would not include a mortgagee from the mortgagee. 
<Yol 24) 1937 Bang 56 (58) (DB), 


interest transferred to the mortgagee has been 


[4] A person who succeeds to the right of a mortga- 
gor by survivorship will be a “mortgagor” within the 
meaning of this section. (Yol 21) 1934 Oudh 246 (249): 
9 Luck 657 (DB). 

[5] Where the equity of redemption vests in several 
persons either by devolution or transfer, such persons 
will be co-mortgagors. Though the word “mortgagor” 
would include such legal representatives under the terms 
of this section, it would not mean that the relationship 
between them inter se would not be that of co- mortga- 
gors. (Ycl 23) 1936 Oudh 47 (49) (DB). 

[6] It has been held that S. 91 is a provision to the 
contrary in that it provides that “besides the mortga- 
gor, the following persons are entitled to redeem” and 
at the same time includes among those persons such 
persons as derive title from the mortgagor. (Yol 29) 
1942 Bom 98 (99) ; I L R (1942) Bom 169 (DB). 

SECTION 60— SYNOPSIS 

1. Scope. 

2. Mortgage of moveables. 

3. Law where Act not in force. 

4. Right of redemption, what is. 

5. Right of redemption, when arises, 

6. ® Payment.” 

7. Payment or tender must be of mortgage- 

money. 

8. Assignment of mortgage — Equity between 

mortgagor and mortgagee. 

9. Payment or tender must be made to mortgagee. 

10. “Mortgagee.” 

11. Payment or tender to one of several co-mort- 

gagees. 

12. Payment or tender to one of several co-heirs 

of a deceased mortgagee. 

13. Delivery of deeds. 

14. Delivery of possession. 

15. Re-transfer of mortgaged property. 

16. “Mortgaged property.” 

17. Right to registered acknowledgment. 

18. Proof of redemption. 

19. Extinguishment of right to redeem by act of 

parties, 

20. Purchase by mortgagee at court sale, if extin- 

guishes right to redeem. 

21. Subsequent mortgagee purchasing at sale held 

by prior mortgagee under his power of Sale. 

22. Mortgagee purchasing at sale held by himself 

under his power of sale. 

23. Extinguishment of right to redeem by decree 

of Court. 

24. Extinguishment of right of redemption by 

operation of law. 
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Provided that the right conferred by this section has not been extinguished by act of the 
parties or by ® [decree] of a Court. 

The right conferred by this section is called a right to redeem and a suit to enforce it is called 
a suit for redemption. 

Nothing in this section shall be deemed to render invalid any provision to the effect that, if 
the time fixed for payment of the principal money has been allowed to pass or no such time lias 
been fixed, the mortgagee shall be entitled to reasonable notice before payment or tender of such 
money. 

Nothing in this section shall entitle a person interested in a share onlj' of the mortgaged 
Eedemption of portion of property to redeem his own share only, on payment of a proportionate 
mortgaged property. part of the amount remaining due on the mortgage, except ’^[only] 

where a mortgagee, or, if there are more mortgagees than one, all such mortgagees, has or have 
acquired, in whole or in part, the share of a mortgagor. 

[a] StihsMuted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S 22 for “payable”. 

[b] Substituted ihid.j tor “the mortgage deed, if any, to the mortgagor.’' [c] Suhstitutedj tbid,, for “order”, 
[d] Inserted, %bul. 


SECTION 60-SYNOPSIS (contd,) 

25. Clog on redemption — General. 

26. Clog — Anomalous mortgage. 

27. Stipulation giving mortgagee option to pur- 

chase the property. 

28. Stipulation against redemption by persons 

other than the mortgagor. 

29. Provision for long period for redemption, if 

clog. 

30. Stipulation for collateral advantage. 

31. Clog — Penalty in case of default. 

32. Clog — Stipulation that mortgage will not be 

redeemed before paying other amounts due. 

33. Hard terms— Not a clog. 

34. Clog — Miscellaneous. 

35. Clogging provisions, if binding on purchasers 

of equity of redemption. 

36. Clogging provisions, when to be impeached. 

37. Provision for reasonable notice before redemp- 

tiDn. 

38. Piecemeal redemption — Last para of section. 

39. Mortgagee allowing redemption of a share, if 

splits up security as to the rest. 

40. Mortgagee releasing part of mortgaged pro- 

perty from mortgage, if splits up security. 

41. Mortgagee acquiring share in property. 

42. Undivided property — Mortgagee purchasing 

share — Redemption. 

43. One co-mortgagor acquiring mortgagee right — 

Redemption by other, 

44. One mortgagor— Two or more mortgagees — 

Redemption by paying one alone. 

45. Suit for redemption. 

46. Costs of mortgagee in suit for redemption, 

47. Onus of proof in suit for redemption. 

48. Suit for possession by mortgagee under terms 

of mortgage deed— Mortgagor, if can plead 
right of redemption in defence. 

49. Adverse possession of equity of redemption. 

50. Lis pendens. 

51. Mortgage pending attachment. 

52. Amendments in section not retrospective. 

1. Scope.— [1] In India the distinction between 
legal and equitable estates is not recognised— Despite the 
mortgage the ownership of the estate remains with 
the mortgagor and the expression ‘equity of redemp- 
tion' is misleading in so far as it implies that the 
interest of the mortgagor is something less than the 
interest of an owner. (’01) 14 C. P. L. R. 177 (179). 

[2] In spite of the mortgage, the mortgagor remains 
the owner of the property, the mortgagee^ whatever 
may be the nature of the mortgage, being only a 


transferee of an interest in such pioperty. (Yol. 15) 
1928 All 726 (729): 50 All 9S6 (FB). 

[S] The right of redemption is a light which a 
mortgagor may seolr to enforce, and not a liability 
which he may be compelled to discharge, (’ll) 21 Mad 
L Jour 213 (226) (FB) ^ (Yol 26) 1939 Bom 303 (304, 
305) (Yol 22) 1935 Cal 139 (141): 62 Cal 75 (DB). 

[4] Section 60 contemplates a case in which the mort- 
gage is still subsisting and the mortgagor goes to the 
Court to obtain return of his property on repayment of 
what is still due. Section 62 on the other band says that 
in the case of a usufructuary mortgage the mortgagor 
has a right to recover possession when principal money 
is paid of. That is not a case of redemption at all. 
(Yol 3S) 1946 All 400 (402). 

2. Mortgage of moveables.-- -[1] The principle 
of S. 60 applies to moveables also. A mortgage of 
moveables can be redeemed even after the expiry of 
the due date fixed for payment. (Yol t) 1919 Mad 946 
(947) (DB). 

3. Law where Act not in force — [1] Though the 

Act and this section have no application to the Koith- 
West Frontier Province and the Punjab, the principles 
of S. CO apply to cases aiising in these provinces. 
(Yol 17) 1930 P. C, 142 (143): 11 Lah 251: 67 

Ind App 168 (P C) (NhW-F-P ) ^ (Yol 24) 1937 Lah 
49 (51) (DB) (Punjab.) (Yol 2) 1915 Lah 362 (363): 
1915 Pun Ee Xo. 103 (D B). (Punjab ^ ^ (’04) 1904 Pun 
Ee No. 2 page 12 (I4l (DBj (Punjab.) 

4. Right of redemption, what is.— [1] A right to 
redeem means the right to buy back or set ires by pay- 
ment. (Yol. 5) 1918 Pat 322 (323): 3 Pat L Jour 490 
(DB) >59 (Tl) 33 All 97 (98) (DB), (A right to redeem is 
a light to pay or tender the mortgage* money and when 
the mortgagee is in possession to obtain from him 
delivery of possession.) 

[2] A suit for redemption may be brought without ten- 
dering the mortgage money to the mortgagee. (Yol. 30) 
1943 Bom 191 (192) (DB) ^ (Yol 8) 1921 All 353 (355): 
43 All 638 (FB). ^ (VoL 4) 1917 Oudh 415 (416) ^ 
(’01) 24 Mad 408 (411) (DB) *5 (1865) 3 Sutb W R 
128 (129) (DB) ^ (Yol 13) 1926 Pat 512 (513): 6 Pat 
102 (DB) (YoL 9) 1922 All 377 (378): 44 Ail 730 
(DB) * (’26) 13 Oudh L Jour 330 (331), (Amount to be 
tendered for redemption in dispute— Mortgagor’s suit 
for redemption cannot be dismissed on ground that no 
tender was made,) 

[3] Suit for redemption brought without tendering 
mortgage-money— Redemption will not be allowed unless 
amount declared by decree to be due to mortgagee be 
paid or tendered on or before date fiised by Court in 
decree. (Yol 8) 1921 All 353 (355): 43 All 638 (FB) * 
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Section 60 — Hote 4 (contd,) 

(Vol. 4) 1917 Oudh 415 (416) 1-* (Yol. 8) 1921 All 71 
(72) : 48 All 424 (DB). 

also (Vol 30) 1943 Bom 191 (192) (DB).] 

[4] Mortgagee entitled to remain in possession till 
mortgage- debt wholly discharged from rents and profits 
of property — Mortgagor’s right fco get back property 
after debt has been cleared is a right of redemption. (*93) 

6 C F L R 28 (32, 33) (Vol 23) 1336 Cai 200 (201). 

[5] A, B and C co-raortgagoxs— Mortgagee in possession 
of property — Mortgage to be discharged not from rents 
and profits of property alone— Mortgagors also entitled 
to pay mortgage- money or whatever remained due out 
of it and claim back property—^ suing for accounts and 
redemption of mortgage under Dekkhan Agriculturists* 
Relief Act — A, being agrieulturigt found entitled to 
benefit of its provisions — Amount found due on taking 
accounts under Act found to have been completely paid 
out of usufruct of property — Unconditional decree 
passed in A’s favour for recovery of property from 
mortgagee— A taking possession under decree — A has 
“redeemed” mortgage for purpose of S. 92, T. P. Act 
and is entitled to subrogation i#nder that section. (Vol 
30) 1943 Bom 191 (192) (DB). 

5. Right of redemption, when arises. — [1] Where 
a mortgage- deed provides for a period of payment of 
the mortgage-money, the mortgagor’s right to redeem 
will arise only after the expiry of the period and not 
before, inasmuch as before the expiry of such period the 
mortgage-money would not be “due” in the sense that 
the mortgagee could sue to recover it. (Vol 19) 1932 All 
153 (157) (DB). 

[2] A suit for redemption of a mortgage before the 
amount has become due on the niortgage is not main- 
tainable even if the mortgagor has tendered the amount 
due with interest up to the expiry of the specified, 
period. (Vol 27) 1940 Cal 437 (438) (DB). 

[See also (Vol 2) 1915 Cal 699 (700) : 42 Cai 1146 
(DB) .] 

[3] A suit to redeem a mortgage before the amount 
has become due on the mortgage is not maintainable 
even if the mortgagee (where the mortgage is one with 
possession), has done something which he wasnotautho- 
rised to do, but which did not destroy or permanently 
injure the property in any way. (Vol 23) 1936 Oudh 
130 (131) (DB). 

[4] The fact that the time fixed for redemption is 
very long will not enable the right of redemption to be 
exercised before the expiry of such time, unless the pro- 
vision for such a long time amounts to a clog on re- 
demption or is for some other reason not binding on the 
mortgagor. (Vol 12) 1925 All 42 (43), (The rale is not 
affected by the fact that the term fixed is such a long 
period as 60 years or that it is provided in the deed that 
even after the expiry of the term there should be no 
redemption,) ^ (Vol 12} 1925 Cal 105 (106) : 51 Cal 
935 (DB). (Mortgagee in possession — Period of 50 
years— Mortgagor allowed to redeem after 26 years 
because the mortgagee’s conduct had become such as to 
make it dangerous to allow him to be in possession for 
the full period — Relief was given on grounds of equity.) 
© (Vol 6) 1919 Mad 819 (820) (DB). (Period fixed 37 
years.) 8E* (Vol 23) 1936 Oudh 130 (131) (DB) (Period of 
60 years.) © (Vol 16) 1929 Oudh 54 (54) : 4 Luck 203 
(DB). (Usufructuary mortgage— Redemption postponed 
for 99 years — Terms as to rate cf interest, etc , in no 
way unconscionable — Held that contract could be 
enforced and that term as to redemption did not 
amount to clog on equity of redemption.) ©(’12) 15 Ind 
Cas 917 (917) (Pesh) (Period of 159 years.) © (Vol 23) 
\936 Lab 168 (170) (DB). (Term of 25 years by itself 

. m not-clog on equity of redemption.) © (’23) 72 Ind Cas 


941 (944) (Pesh). (Term in mortgage-deed postponing 
redemption till after expiry of ten “abad” years held 
amounted to a clog on equity of redemption and was 
unenforceable.) © (Vol 8) 1821 All 143 (144) (DB). 
(Period fixed 40 years — Term held not binding on 
mortgagor as it was inequitable— 2d, he could redeem 
earlier.) © (’82) 4 Mad 113 (118) (DB). (Iladarawara 
mortgage (for 60 years) in South Canara — Redemption 
before expiry of term not allowed.) © (Vol 16) 1929 Lah 
523 (523) (DB). 

[5] "Where the mortgagor covenants that he will pay 
the mortgage-monery “by” a particular date, he is 
entitled to redeem at any time before that date. (Vol 28) 
1941 Mad 484 (485) : I L R (1941) Mad 767 (FB). 

[6] Where no period is fixed in the mortgage deed 
for redemption, the right to redeem arises immediately 
after the mortgage is made. (’13) 35 All 227 (230) : 40 
Ind App 74 (PC) © (’07) 17 Mad L Jour 177 (178) 
(DB) © (’12) 39 Cal 828 (831) (DB) ©*(VoU6) 1929 
Mad 339 (341) (DB) © (Vol 28) 1941 Sind 158 (160) : 
ILR(1941) Ear 124 (DB). 

[See also (Vol 20} 1933 Lah 84 (85).] 

[7] By the custom of Malabar, a kanom enures for 
12 years, unless the parties thereto provide by express 
contract, for its redemption at an earlier date. (’03) 26 
Mad 727 (728) (FB) © (’07) 30 Mad 300 (302) (DB). 

[8] An otti mortgage cannot be redeemed before the 
lapse of 12 years. (1862 63) 1 Mad H G R 261 (262) 
(DB) © (1862-63) 1 Mad H G R 122 (123) (DB). 

[9] Case falling under Dekkhan AgricullurLts’ Relief 
Act — Mortgagor held entitled to redeem notwithstand- 
ing a period was fixed before which he bound himself 
not to redeem. (’82) 6 Bom 734 (736) (DB). 

[10] A default on the part of the mortgagee to per- 
form his part of the contract may give rise to a' right of 
redemption on the part of the mortgagor before the 
expiry of the period fixed. (Vol 14) 1927 Oudh 12 (IS, 
14) : 2 Luck 279 (DB). 

[11] Where the mortgagee undertakes to make cer- 
tain payments towards dues payable by the mortgagor 
and defaults in doing so, the mortgagor can redeem the 
mortgage notwithstanding that rhe period specified in 
the mortgage has still to run. (Vol 14) 1927 Oudh 12 
(13, 14) : 2 Luck 279 (D B) © (’12) 34 All 659 (662). 
(DB) © (Vol 12) 1925 Mad 825 (827). 

[But see (’66) 1 Agra 91 (93) (D B) © (Yol 32) 1945 
Mad 340 (342).] 

[12] Right of the mortgagor to demand possession 
from his usufructuary mortgagee after the mortgage had 
been paid ofi from the rents and profits of the property 
according to the terms of the mortgage, is not a right 
to redeem and can be exercised as soon as the mort- 
gage is so paid off, although a term has been fixed in 
the mortgage document for payment and such term 
has not expired. (Voi 5) 1918 Oudh 432 (434) (D B) © 
(Vol 6) 1919 Mad 819 (821) (D B). 

6. “Payment”.-. [1] A “payment” must be made 
in current coin of the realm or currency notes unless 
the mortgagee accepts some other form of payment. 
(1900) 24 Bom 619 (621) (DB). 

[2] Debt contracted in particular currency —It must 
be repaid in that currency or its equivalent (’92) 16 
Bom 599 (602, 603) (DB). 

[3] Money borrowed in sikka rupees to be repaid in 
British currency calculated according to face value of 
coin— Re-paym^nt must be in such currency as so 
calculated, and not the value of metal in sikka coins 
borrowed. (’09) 11 Bom L R 318 (326) (DB). 

[4] Settlement of accounts between A and B— 
Amount received by A on behalf of B given credit and 
balance struck — Settlement is equivalent to payment 
of amount by A to B. (1861) 30 L J Q B 308 (313) : 
4 L T (N S) 547, Holland v. Russell, 
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Section 60— Note 6 (contd.) 

[5] Ko stipulation as to payment of sum borrowed 
— Lender can, under English and Indian Law, decline 
to receive sum doe to him In instalments— He can ckini 
payment of whole sum at one and same time. (’02; 24 
All 461 (463) (DB). 

[6] A memorandum on a mortgage document that a 
certain amount has been paid towards the mortgage does 
not require to bo registered under S. 17, Registration 
Act, and is admissible in evidence without registration. 
(’86) 9 Ail 108 (115) (F B) ^ (Vol 7) 1920 Mad 742 
(744) : 43 Mad 803 (DB) ^ (’04) 27 All 305 r307i (DB^ 

^ (Vol 15) 1928 Mad 1050 (1051) {DB). 

[7] An endorsement not only that a certain amount 
has been received but that the mortgage ha^ been ex- 
tinguished must be registered. (Vol ID 1927 Lah 2D7 
(237). 

7. Payment or tender must be oi mortgage- 
money. — [1] Mortgage-money includes the costs in- 
curred bv the mortgagee under the provisions of S. 72. 
(Vol 2) 1915 Mad 402 (403,404). (Costs of de'ending 
suit.) (Vol 9) 1922 Lah 252 (264) (DB). 

[2] Mortgagor stating “I shall pay the»interest fiom 
my own pocket”: Held that interest was not a charge 
on property (Vol 4) 1917 Ail 165 (165) (DB). 

[3] Deed providing for redemption on payment of 
principal only — Provision for interest disconnected 
from clause regarding redemption — Mortgagor held 
could redeem on pavment of principal only. (Vol 11) 
1924 Lah 273 (275) ‘(DB). 

[See also (Vol 12) 1925 Lah 182 (182) (DB).] 

[4] Until delivery of possession mortgagor to pay 
interest — Possession delivered at once — Interest held 
was only payable until delivery of possession — Mort- 
gagor held entitled to redeem on payment of principal 
only. (’02) 24 All 521 (531) : 29 Ind App 148 (PC). 

[5] Usufructuary mortgagee unable to get possession 
owing to mortgagor’s default— He will be entitled to 
interest, whether described as interest or as damages 
for breach of covenant to deliv* r possession. (Vol 10) 
1923 All 377 (378) ^{Yol 19) 1932 Mad 175 (176, 177). 

[6] Usufructuary mortgagee, entitled to possession 
or to interest in case he failed to get possession owing 
to any defect in mortgagor’s title, allowing mortgagor 
to remain in possession — He loses his right to interest 
by his acquiescence. (’04) 27 All 313 (316) (DB)'J'(’09) 
31 All 325 (327) (DB). 

[7] Mortgagor entitled to redeem at end of second 
year by payment of principal and interest— Mortgagor 
suing for redemption after close of second year alleging 
that in first half of second year he had deposited 
principal and for interest for both years mortgagee bad 
obtained decrees against him — This held was not 
showing a valid tender or payment of “mortgage- 
money,” which included interest due. (’89) 16 Cal 307 
(309) (P C). 

[8] On happening of particular contingency, mort- 
gage-money to become payable as if due date had 
elapsed : Held that this only accelerated due date. 
Mortgagor held not bound to pay interest on redemp- 
tion up to original date fixed. (’08) 32 Bom 521 (529, 
530) (DB) 

[9] Mortgagee acquiring share of mortgagor— Redemp- 
tion by part owner of mortgaged property — He must 
deposit or tender whole amount due. (Vol 10) 1923 Mad 
533 (534) : 47 Mad 7 (DB). 

[10] Mortgagee retaining part of mortgage-money to 
redeem prior mortgage but not doing so Suit by 
mortgagor will not lie to recover that sum — Mortgagee 
cannot claim amount not paid. (Vol 3) 1916 Oudh 110 
(111) : 19 Oudh Oas 12. 

[11] Consideration for mortgage being certain 
amount to be paid by mortgagee to holder of decree 


against mortgagor— Lesser arLoent paid and sat M*ac lion 
of decree entered — Mortgagee is entitled only to amount 
actually paid, (Vol 34) 1947 Mad 197 ? 1S9) (DIB 
[12] K the mortgagee hands ovei to the mortgagor 
the sum retained for redeeming prior mortgage after 
the mortgagor had sold away his equity of redemption, 
the mortgagee cannet that sum irom the pur- 

chaser ot iheequitv of redemption. (Voi 3; 1916 Oudh 
110 till) : 19 Oudh Cas 12. 

8. Assignment oi mortgage — Equity between 
mortgagor and mortgagee. — [i] Mortgagor no£ 
receiving full amount of mortgage bus granting receipt 
for full amount and leaving it in possession of mort- 
gagee — Mortgagee assigning mortgage for full amount 
10 another — Mortgagor cannot redeem merely on pay- 
ment of amount actually received by him. (1885) 34 
W R (Eng) 141 {U2\ -.31 Ch D 151, Bicl.rton v. 
Trailer. 

9. Payment or tender must be made to mort- 
gagee, — [1] One partner is ihe agent of .the others 
and a payment to him is a \alid discharge of the mort- 
gage debt due to the partueishlu. D09) 19 Mad L Jour 
221 (222) (DB). 

[2] Joint Hindu family ^mortgagee — Karta is agent 
of family — Payment to him is valid discharge of 
mortgage. (Vol 11) 1924 Oudh 161 (161) : 26 Oudh 
Cas 286 ^ (Vol 15) 1928 Cal 125 (126) (DB). 

[3] Where C executed a mortgage in favour of A 
and B and, subsequently, the junior member, gave 
notice to 0 that A had ceased to represent the family, 
a payment made to A alone is not a valid discharge of 
the claim of B. (Vol 1) 1914 All 450 (451) (D B). 

[4] Payment to a Hindu minor mortgagee may be 
validly made to his de facto and de jure guardian. 
(Vol 14) 1927 Lah 237 (237). 

[5] No valid payment can be made to a de facto 
guardian of a Muhammadan minor mortgagee. (Vol 12) 
1925 Lah 641 (541). 

[6] A payment to a junior member of the mort- 
gagee’s family upon the express direction given by the 
mortgagee, is a payment to a person authorised to 
receive it, and is a good payment. (Vol 29) 1942 Pat 
408 (409), 

10. “Mortgagee”. — [1] The word mortgagee 
includes persons deriving title from him. (’02) *26 Bom 
643 (646) ^ (’13) 1913 Pun L R No. 136 p. 474 (475) : 
1913 Pun Re No. 7. 

[2] The assignee of a mortgagee stands in the same 
position as that of the mortgagee although the mort- 
gagor was not a party to the assignment. tVol 15) 1928 
Nag 223 (224, 225) (DB). 

[3] Assignment by mortgagee — Mortgagor paying 
money to mortgagee without notice of assignment — 
Payment is binding on assignee. (Vol 7) 1920 Mad 742 
(743) : 43 Mad 803 (DB) (Vol 11) 1924 Nag 401 
(405). 

11. Payment or tender to one of several co- 
mortgagees. — [1] In considering the question whether 
a payment or tender to one of several co-creditors is a 
good discharge of the debt the principle applicable is 
the same whether the debt is a personal or secured. 
('02) 25 All 153 (157, 158) (Ofi). 

[But see (’90) 3 0 P L E 15 (16)* (’03) 1 Nag L R 
24 (26) ] 

[2] One of the co- creditors such as co- mortgagees 
cannot give a valid discharge for the whole debt. 
(Vol 30) 1943 Pesh 1 (3) (DB) 8 (Vol 14) 1927 Cal 425 
(429) (DB) * (Vol 21) 1934 Cal 1 (3) (DB) ® (Vol 7) 
1920 Pat 464 (468) : 5 Pat L Jour 151 (DB) (’06) I 
Nag L R 24 (26)4* (Vol 17) 1930 All 98 (98, 99) (DB)S 
(Vol 16) 1929 Pat 704 (704) ^ (’ll) 14 Oudh Cas 45 
(48) ^ (Vol 6) 1918 Oudh 91 (92) © (Vol 5) 1918 Upp 
Bur 19 (21) *, 3 Upp Bur Eul 42 (Vol 26) 1939 Ml 
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600 (601) (DB) ^ (Vol 5) 1918 Mad 29 (30) : 41 Mad 
637 (DB) ^ (Vol 30) 1943 Mad 407 (407) (DB) ^ 
(Vol 4) 1917 Lah 443 (446) : 1917 Pan Re No. 68 
(FB) >1^ (Vol 9) 1922 Lali 64 (64) (DB). 

[Bufc see (’79) 4 Cal 350 (354, 355) (DB) ^ (’93) 
1893 Fun Re No. 60 p. 267 (270) ^ (Vol 4) 1917 Pat 
82 (84) : 2 Pat L Jour 520 (DB) ^ (’13) 36 Mad 544 
(552) (FB) ^ (’86) 9 All 205 (209).] 

[3] Agreement between joint creditors A and B that 
A alone shall receive sum — Payment to B with notice 
of agreement is not good discharge of debt, (’96) 19 
Mad 471 (475) (DB). 

12. Payment or tender to one of several co- 
heirs of a deceased mortgagee.— [1] As a general 
rule one of several co-heirs cannot give a valid dis- 
charge of a debt to which they have succeeded, (’02) 
25 Mad 26 (39) (DB) ^ (Vol 6) 1919 Bom 78 (79) : 43 
Bom 487 (DB) ^ (‘03) 27 Bom 292 (295) (DB)'F(Vol 3) 
1916 Mad 1128 (1128) (DB) ^ (’07) 6 Cal L Jour 383 
(395) (DB) ^ (Vol 7) 1920 Pat 464 (468) : 5 Pat L 
Jour 151 (DB) (Vol 16) 1929 All 250 (250, 251) : 51 
All 689 (DB) •$* (Vol 2) 1915 Oudh 29 (30) : 18 Oudh 
Cas 154 (DB). 

[2] A payment to one of several coparceners in res- 
pect of a debt in favour of the head of the family is 
not a good discharge. (Vol 5) 1918 Mad 29 (31) : 41 
Mad 637 (DB). 

13. Delivery of deeds [1] A mortgagee is not 

bound to deliver the mortgage deed and other docu- 
ments of title until actual tender or payment of the 
mortgage-money. (Vol 9} 1922 Bom 433 (435). 

[2] A mortgaging property to B—B assigning mort- 
gage to G— Subsequently C re-conveying property to A 
and A re-mortgaging it toC—C held bound, on redemp- 
tion by A, to give back original mortgage deed and re- 
conveyance also as title deeds. (1862) 10 W E (Eng) 
720 (720) : 126 E E 975, Budson v. Malcolm. 

[3j Mortgagee by virtue of other transactions, in- 
terested in having title deeds — He can ask mortgagor, 
as condition of delivery of deeds, to execute covenant 
that he would produce them when necessary. (1844) 
63 E E 340 (340) : 13 L J Ch 239, Capper v. Terring- 
ton. 

[4] Mortgagee decreed to re-convey undivided moiety 
of mortgaged property to mortgagor, a part of debt 
being satisfied — Mortgagee held entitled to retain title 
deeds of whole property — Mortgagee held should exe- 
cute covenant to produce deeds when necessary. (1854) 
65 E E 354 (354) : 2 Sm G 174, Yates v. Plumbe. 

[5] After redemption, if the mortgagee is unable to 
deliver the deeds on the ground that they have been 
destroyed or lost, the mortgagor is entitled to com- 
pensation for such loss or destruction. (Vol 9) 1922 
Mad 299 (300) (DB) © (’96) 12 Mad L Jour 63 (63, 64) 
(DB). (Mortgagee cannot be compelled to give any 
security for compensation in absence of provision in 
decree.) 

[6J The loss of the deeds will not deprive the mort- 
gagee of his right to recover his debt— But where no 
such loss is established he cannot recover unless 'he 
produces the bond. (Vol 13) 1926 All 741 (743) : 48 
AH 78 (DB). 

[7] Mortgagee fraudulently destroying deed in order 
to deprive mortgagor of equity of redemption— Amount 
due not ascertainable without document — Mortgagor 
held could recover property without any payment. 
(1864) 1 Bom H C R 177 (180) (DB). 

[8] Mortgagor giving mortgagee six months’ notice 
of his intention to pay off mortgage— Mortgagee losing 
title deeds and not furnishing indemnity— Mortgagor 
. not paying amount until alter time limited by notice — 
.^Mortgagee held not entitled to interest after end of 


six months and should give indemnity for loss of deeds. 
(1847) 60 E R 725 (726) : 15 Sim 531, Middleton 
(Lord) V. EUot, 

14. Delivery of possession. — [1] Mortgagee in 
possession of property — Mortgagor is on redemption 
entitled to get back possession. (’21) 63 Ind Gas 114 
(115) (DB) (All). 

[2] Mortgaged property a kotah with an exit— Mort- 
gagee cannot block it and deliver possession of property 
in that state — Property must be in same state as at 
time of mortgage. (’08) 4 Nag L R 57 (59) ^ (Yol 7) 
1920 Lah 239 (240). 

[3] Mortgagee evicted by title paramount — Obliga^ 
tion to give back possession on redemption ceases. 
(’13) 16 Oudh Cas 199 (202). (B. g,, a prior mort- 
gagee ) 

[4] Mortgagor not delivering property to mortgagee 
or not paying whole mortgage-money — Obligation on 
part of mortgagee to give back possession does not 
arise at all. (Vol 6) 1919 Oudh 36 (37), (Possession not 
delivered.) (Vol 7) 1920 Oadh 24 (24). (Whole mort- 
gage money not paid.) 

[5] If the property is lost through mortgagee’s 
negligence, he is liable to account for it to the mort- 
gagor. (Yol 9) 1922 Bom 156 (157) : 46 Bom 218 (DB). 

[6] Mortgagee mixing his own property with mort- 
gaged property —He must identify fully property mort- 
gaged — If he is unable to do that, mortgagor is entitled 
to whole property. (’01) 3 Bom L E 152 (153) (DB). 

[7} A mortgagee in possession should hand over to 
the mortgagor on redemption all the lands of which he 
has got possession as mortgagee even though some of 
them did not form part of the property originally mort- 
gaged. (Vol 11) 1924 All 444 (445) : 46 All 152 (DB)'J* 
(Vol 10) 1923 Bom 42 (42). 

[8] Through mistake mortgagee put in possession of 
more land than that specified in mortgage deed — 
Mortgagee must deliver possession of whole property. 
(Vol 10) 1923 Bom 42 (42). 

[9] Mortgagee not entitled to possession entering 
into possession wrongfully — Mortgagor can sue for 
possession without redeeming mortgage. (Vol 22) 1935 
Pat 174 (175) (DB). 

[10] Mortgagee by conditional sale taking possession 
of property without instituting proceedings for fore- 
closure under Bengal Regulation, XVII of 1806 — His 
entry into possession is wrongful — Mortgagor can sue 
for ejectment without suing for redemption. (’06) 28 
All 496 (508) : 33 lud App 107 (P 0). 

[11] Usufructuary mortgagee held entitled to all th& 
crops growing on the land at the time of redemption, 
provided that such crops were sown or planted by the 
mortgagee or his tenant without notice of the intended 
redemption. (Vol 7) 1920 Upp Bur 56 (58, 61) : 3 Upp 
Bur Eul 141, 

15. Re-transfer of mortgaged property. — [1] 
The mortgagor is the legal owner of the property 
whether it is re-conveyed to him or not. The le” 
conveyance is merely a useful protection for the mort- 
gagor. (’03) 25 All 446 (454) (DB). 

[2] ’Where the mortgagor transfers his equity of 
redemption to another and there is no personal liability 
to pay, he is no longer a “mortgagor” and cannot 
claim to redeem the mortgage. (Vol 8) 1921 Mad 51 
(53) (DB). 

[3] This section requires that the re-conveyance is 
to be at the ooac of the mortgagor. (Vol 17) 1930 Bom 
401 (406) (DB) ^9 (’02) 26 Bom 643 (648). 

16. “Mortgaged property.” — [1] The “mort- 
gaged property” in the case of a sub-mortgage is tha 
mortgagee right mortgaged to the sub-mortgagee. (’07) 
29 All 385 (395, 401) (FB). 
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[But see (’96) IS All 80 (86 (DB). (FollosTinj,' ’91 
13 All 432.)] ' 

[2] The sub-mortgagee can sue to biing to sale the 
mortgagee right alone. ,(’07) 29 Ail 385 1405) <FB). 

( (’91) 13 All 432, dissented from.) -P (Vol 3) 1916 
XJpp Bur 5 (6) : 2 t'pp Bur Bui b9, 

[3] The mortgagee can sue for redemption of bis 
Bub-mortgage. (Vol 9) 1922 Bom 424 (425, 426) (DB), 

[4] Mortgagor A suing mortgagee B and sub-mort- 
gagee C for redemption — B dying -Legal representa- 
tives not brought on record — Suit held abated on B’s 
death there being no privity betvieen A and C. (’96) 20 
Bom o49 (e>52, 5o3) (DB). 

17. Right to registered acknowledgment [1] 

Acknowledgment in writing by mortgagee that any 
right in derogation of mortgagor’s interest transferred 
to the mortgagee has been extinguished should, if the 
mortgage is for more than one hundred rupees, be 
necessarily registered under S. 17 (i) (b), Registration 
Act, 1903. (’84) 6 All 335 (339, 340) (DB) ^ (Vol 13) 
1926 All 693 (694): 48 All 705 (DB)*P (’77) 2 Bom 
489 (492, 493) (DB) ^ (’83) 7 Bom 123 (124) (DB). 

[But see (’80) i Bom 235 (238) (DB). (Case under 
the Registration Act of 1877) '$*(’81) 5 Bom 181 (183) 
(DB). (Do.)^(’07) 9 Bom L R 254 (257, 258) (DB). (Do.) 

18. Proof of redemption.— [1] Mortgagor selling 
his property to mortgagee— Sale price, equal to mort- 
gage-money, due on the date, appropriated by mort- 
gagee towards mortgage in his accounts — Sale deed and 
conduct of parties held sufficient proof of redemption of 
mortgage. (Vol 21) 1934 Oudh 98 (99) (DB). 

[2] Unregistered receipt of redemption cannot in 
itself be used as evidence of redemption but coupled 
with fact of delivery of possession, it is good evidence of 
redemption of mortgage in fact. (Vol 6) 1919 All 94 (94). 

19. Extinguishment of right to redeem by act of 
parties.— [1] A mere acquiescence or silence where the 
mortgagee is claiming as owner is not sufficient to 
extinguish the right to redeem, (’04) 4 All L Jour 787 
(790). (Overruled on another point in (Vol 2) 1915 All 
70: 37 AH 165 (FB.))‘$< (Vol 2) 1915 All 203 (206). 

[2] A mere mutation of names in the revenue regis- 
ters is not sufficient to extinguishment of the right to 
redeem. (Vol 21) 1934 Oudh 246 (248): 9 Luck 657 
(DB) ^ (’ll) 9 Ind Gas 431 (433) (Oudb) d-* (Vol 10) 
1923 Nag 274 (277) d*(’29) 120 Ind Gas 789 (790) (DB) 
(Lab). 

[3] The ‘*aet of parties” means acts to which both 
the mortgagor and mortgagee are parties. (Vol 2) 1915 
All 203 {206)d' (’^l) 15 Suth W R 353 (354) (DB). 

[4] A deposit by the mortgagor of the mortgage- 
money under S. 83 does not extinguish the mortgage 
where the mortgagee does not accept it. (Vol 11) 1924 
All 26 (28): 45 All 692 (DB). 

[5] The act of parties extinguishing right to redeem 
must be independent of the mortgage transaction and 
not part and parcel of it. (Vol 6) 1919 All 126 (128) 
(DB). 

[6] A condition in the mortgage deed that on default 
of payment on a certain date the mortgagee shall 
become the absolute owner, will not extinguish the 
right to redeem on that date. (’88) 11 Mad 403 (404) 
(DB). 

[7] A purchase by the mortgagee subsequent to the 
mortgage, of the equity of redemption will extinguish 
the right to redeem. (Vol 6) 1919 All 126 (128) (DB) 
•$-(Vol 6) 1919 Pat 574 (577) (DB) •3&(Vol 21) 1934 Pat 
301 (302). 

[8] Mortgage admitted — Onus is on mortgagee to 
show that mortgage has been extinguished by subse- 
quent sale. (Vol 17) 1930 P C 91 (92): 11 Lah 199: 57 
Ind. App. 86 (P C) d-CVpl 10) 1923 Lah 243 (244) 


»$*( Vol 2) 1915 Mad 1150 (1151) (DB! (’05) L -r 
Bur Rul 5 (0) '$'(’13) 20 Ind Cas 666 (667) (Low Dui;. 

[9] Mortgagee having po^ver of sale under mortgage 
deed entering into contract of sale in exercise of that 
power —Mortgagor can redeem at any time before coni- 
pletion of sale. (Vol 31) 1944 Bom 156 (15b. i59k 
I L R (1944) Bom 549 (DB). 

[10] Parties to mortgage settling their claims Bv 
compromise— Mortgage- debt to be extinguished— Pro- 
perty to be divided among parties in specific shares- - 
Decree passed in terms of compromise— Subsequent 
suit for redemption is barred. (Vol 1) 1914 P C 27 (29): 
42 Cal 801: 12 Ind App 1 (P C). 

[11] Prelimmary ioreclosuro decree — If mori^i^ot 
failed to pay witbia six months, mortgage to le fore- 
closed— Mortgagor not being able io Hud fuacD givinr 
up possession to mortgagee who remained in uiich.d- 
lenged pcssessioa for over forty Tears -Right ofredtmv- 
tion held lost. (Vol 16) 1929 P C.6] (62, 65) (P C). 

[12] Mortgagee to become absolute owner aiter 
expiry of five years from date of mortgage if mortgage 
money net paid by then— After that date, mortgagee 
applying for mutation — Mortgagor consenting to ic- - 
Right to redeem held extinguished. (’13) 21 Ind Cas 87 
(87) (Ail). 

[13] Razinama by mortgagor relinquishing all rights 
in property in favour of mortgagee under Bombay Land 
Revenue Code and complementary kabuliyafc by mort- 
gagee in favour of Government do not necessarily 
amount to transfer of the property so as to extinguish 
equity of redemption. (Vol 13) 1926 Bom 40 (41): 49 
Bom 847 (DB). i (Vol 1) 1914 Bom 123 and (Vol 1) 
1914 Bom 124; 39 Bom 55, Dissent.) 

[14] A purchase of the mortgagee right by a co- 
mortgagor may or may not extinguish the mortgage. 
It depends upon the intention of the mortgagor acquir- 
ing it. (Vol 21) 1934 Lah 143 (144). 

[15] Charge-holders agreeing to postpone charge 
and give priority to rights of equitable mortgagee— 
Charge-holders also agreeing on sale by equitable mort- 
gagee or through Court to execute all documents necessary 
for effiectively vesting property in purchaser — Surplus 
moneys remaining in hands of mortgagee after exercise 
of power of sale by him to bo handed over to mort- 
gagor— Agrcemcn!; held did not extinguish right of 
charge-holders to redeem equitable mortgage. (Vol 32) 
1945 Bom 161 (162). 

20. Purchase by mortgagee at court sale, h 
extinguishes right to redeem. — [1] Mortgagee obta’n- 
ing decree and at sale m execution thereof purchasing 
p)roperty with leave of Court— Equity of redemption is 
extinguished by purchase, (’89) 16 Cal 682 (C92) : 16 
Ind App 107 (P C). 

[2] Mortgagee obtaining decree on money claim 
unconnected with mortgage, and, at sale in execution 
thereof purchasing mortgaged property, with leave of 
Court— Right to redeem is extinguished. (Vol 10} 1923 
Cal 121 (1?9) (DB). 

[3] Mortgage property brought to sale in execution 
of money decree obtained by third party against mort- 
gagor — Mortgagee purchasing property without leave of 
Court— Mortgagee gets irredeemable title to property, 
(’04) 7 Oudh Cas 307 (311) (DB) >$'(’04) 32 Cal 296 
(316): 32 Ind App 23 (P C) *{’04) 27 Mad 428 (429) 
(DB) ■i'C’Ol) 24 Mad 96 (111) (DB). ((1900) 23 Mad 377, 
held not good law.) 

[4] Mortgagee in possession bound to pay revenue, 
rent or other public charges— Default in payment— 
Revenue or rent sale— Mortgagee purchasing property 
himself or in some other person’s name on his behalf— 
Bight to redeem is not extinguished (’66) 10 Moo 
Ind App 540 (558) (P C), (Fraud by mortgagee.) '$'(Voi 3} 
1916 P C 227 (228): 44 Cal 573: 44 Ind App 30 (P Cj. 
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(Fraud by agent of minor mortgagee.) ’.>B(’98) 22 Bom 
271 (27 4 i 275) (DB). (Mortgagee puiobasmg in name of 
another.) ^<{’84) 7 Mad 111 (112) (DB) •f«(Vol 14) 1927 
All 747 (748); 60 All 86 (DB) •J*(Yol 5) 1913 Cal 192 
((193) (DB) •i^(Vol 3 )I916 Bom 108 (109): 40 Bom 483 
(DB). 

[5] Mortgage with possession by tenant — Default by 
mortgagee to pay rent — Holding sold in execution of 
rent decree and purchased by landlord — Mortgagor’s 
light of redemption is extinguished and does not revive 
by subsequent purchase by mortgagee. (Yol 26) 1939 
Pat 382 1385) : 18 Pat 133 (DB). 

[6] The purchase by the mortgages of a part of the 
mortgaged property does not extinguish the whole 
mortgage-debtj even where the value oi the property 
purchased is equal to the amount due on the mortgage 
decree. (Yol 7) 1920 Mad 375 (377): 48 Mad 372 (FB). 
( (’ll) 10 Mad L Tim 240, Overruled,) «5‘(190Q) 22 All 
284 (FB) * (’01) 26 Bom 88 (95, 98) (S B) ^ (Yol 27) 
1940 Pat 45 (46) (DB) *2* (Yol 11) 1924 Mad 364 (364) 
(DB). 

21. Subsequent mortgagee purchasing at sale 
held by prior mortgagee under his power of sale — 

[1] First mortgagee duly exercising his power of sale--- 
Subsequent mortgagee purchasing property at such sale, 
in absence of anything to impeach bnia fides of tran- 
saction, acquires same irredeemable title as if he were 
stranger. (’01) 24 Mad 96 (110) (DB). 

22. Mortgagee purchasing at sale held by him- 
self under his power of sale.-~[l] A purchase by the 
mortgagee himself at a sale held by him under a 
power of sale given to him on his mortgage is a nullity. 
(Yol 16} 1929 Bom 24 (26, 27). 

[See however (’86) 10 Bom 49 (54, 55, 56) (DB). 
(Mortgagee would get unimpeachable title if mortgagor 
agreed not to dispute sale).] 

23. Extinguishment of right to redeem by decree 
of Court.— [1] The decree of Court referred to is the 
final decree in a foreclosure suit under 0. 34. B. 3 and 
the final decree in. a redemption suit under 0. 34 R. 8 
Civil P. C. (Yol 17) 1930 Bom 401 (405) iDB)^ Yol 7) 
1920 Oudh 204 (206, 207) (DB) »i&(’ll) 13 Bom L R 
162 (l70)'B(Yoi 3) 1916 Nag 120 (123);13 Nag L R 69. 

[2] A decree for possession in favour of a mort- 
gagee who is entitled to such possession under the 
terms of his mortgage does not extinguish the mort- 
gagor’s right to redeem. (Yol 30) 1943 Nag 271 (272, 
273) : I L R (1944) Nag 40. 

[3] Until a final decree for redemption or foreclo- 
sure is passed, the right to redeem is not lost even if 
the time fixed for payment in the preliminary decree 
has expired. {'10) 7 Ail L Jour 953 (956) (DB) (Yol 
18) 1931 Oudh 121 ( 122) : 6 Luck 610 (DB) (Yol 18) 
1931 Ail 223 (223) (DB). 

[4] The right to redeem is not extinguished, where 
the final decree for redemption or foreclosure omits to 
make such a declaration. (’09) 36 Cal 122 (127) (DB)*5 
(Yol 23) 1936 Pat 420 (420, 421) : 15 Pat 607 (DB). 
(Suit for redemption.) 

[5] So long as the right to redeem exists a suit for 
redemption would not be barred by res judicata. (Yol 
24] 1937 Mad 214 (216) : I L R (1937) Mad 645 (FB). 
( (’02) 25 Mad 300 (FB) held overruled by A I R (Yol 
21) 1934 P C 205 : 56 All 561 : 61 Ind App 362 (PC).) 
& (Yol 27) 1940 Mad 577 (578). 

[6] Even after the foreclosure if the mortgagee sues 
on the personal covenant to pay, he thereby opens 
the foreclosure and the mortgagor may thereupon 

...aredeem. (1846) 50 E R 378 (380) : 15 L J Ch 347, 
Y. Eardy ^ (’ll) 13 Bom L R 162 (168). 


[7] A decree for sale does not extinguish the 
debtaod the right to redeem. (Yol 9) 1922 P C 11 (13): 
43 All 469 : ^8 Ind App 465 (PC) ^ (Yol 27) 1940 All 
416 (420) : I L R (1940) All 580 (DB) ^ (Yol 1) 1914 
Bom 200 (200, 201) : 39 Bom 41 (DB) (Preliminary 
decree does not extinguish right to redeem.) (Yol 6) 
1918 Bom 1 (2, 6) : 43 Bom 334 (FB). (Do.) ^ (Yol 24) 
1937 Nag 196 (196) : I L R (1939) Nag 310 ^ (Yol 23) 
1936 Lab 562 (564) (DB). 

[See however (Yol 13) 1928 Mad 816 (818, 819, 820): 
49 Mad 691 (DB), (Final decree for sale extinguishes 
right of redempt'on).] 

[8] Where in pursuance of the mortgage decree 
the properties are sold and the sale is confirmed the 
right to redeem would be extinguished ’(07) 29 All 
339 (346) : 34 Ind App 102 (PC) ^ (Yol 16) 1929 Pat 
323 (324)IDB) •J* (Yol 7) 1920 Oudh 204 (207) (DB) ^ 
(Yol 18) 1931 Oudh 69 (71) (DB). 

[9] A head of joint Hindu family mortgaging pro- 
perties to X — Mortgage binding on M as member of 
family — Suit upon mortgage — not made party — 
In execution of decree, X purchasing property himself 
— After sale, M, without impeaching mortgage and 
decree claiming that his right of redemption was un- 
affected by decree — Right to redeem held extinguish- 
ed by sale unless sale was set aside in properly consti- 
tuted suit (Yol 7) 1920 P 0 1 (3) ; 47 Cal 924 : 47 Ind 
App 91 (PC). 

[10] Suit to redeem usufructuary mortgage filed in 
1888 — Consent instalment decree passed in 1889 — 
On default of payment of two instalments right to 
redeem not to remain — On default mortgagee apply- 
ing for foreclosure — Fresh order for making previous 
order absolute held unnecessary as Ss. 92 and 93 were 
not then in force — Decree of 1889 held extinguished 
mortgagor’s right to redeem — Suit to redeem brought 
in 1938 held barred by res judicata (Yol 32) 1945 Bom 
307 (310). 

24. Extinguishment of right of redemption by 
operation of law. — [1] The equity of redemption 
may be extinguished by operation of law as where the 
mortgagee acquires the equity of redemption by inheri- 
tance or by adverse possession. (Yol 8) 1921 Mad 82 
(84) : 44 Mad 253 (DB), ((Yol 2) 1915 Mad 573 : 38 
Mad 1158 held overruled by (Yol 6) 1919 P C 44 : 46 
Ind App 285 : 43 Mad 244 (PC).) ^ (Yol 10) 1923 
Lab 495 (496) *. 4 Lah 249 (DB). (It ig to be decided 
on facts of each case whether circumstances established 
adverse title.) ^ (Yol 18) 1929 Mad 16 (18. 39) (DB) ^ 
(Yol 8) 1921 Oudh 124 (125) : 24 Oudh Cas 155. 

[2] A revenue sale of mortgaged property may ex- 
tinguish the right of redemption. (’84) 7 Mad 111 (112) 
(DB) ^ (’66) 10 Moo Ind App 540 (657) (PC) 

[3] Inam land mortgaged by inamdar to third per- 
son — Resumption of land by Government not opera- 
ting as forfeiture of land — Resumption does not de- 
stroy right of redemption. (’12) 36 Bom 539 (542)(DB). 

[4] Redemption suit withdrawn or abandoned with- 
out permission under 0. 23, R. 1 (2), Civil P. C.. and 
consequently dismissed— Fresh suit for redemption la 
barred by 0. 23, R. 1 (3), Civil P. C. (Yol 32) 1945 
Blad 225 (228) (DB). 

25. Clog on redemption — General. — [1] Any 
provision in the mortgage deed which attempts to de- 
prive the mortgagor of his right to redeem absolutely 
and at any time, after the mortgage-money has become 
payable, is void. (1681) 22 E R 1064 (1065) : Freeman 
69, Jason v. Eyres ^ (1892) 61 L J Ch 49 (53) ; 1892 
App Cas l.iSalt v. Northemyton © (Yol 12) 1925 All 
643 (644) (DB) <$< (Yol 14) 1927 Oadh 237 (238) (DB) 
© (Yol 12) 1925 Oudh 720 (721) (Yol 7) 1920 Pat 
144 (145) : 5 Pat L Jour 423 (DB). 
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[2] The mort"a?;or cBtioot contract liiijiself out of 
bis rij^btof redproptlon f^^ol 4) 1917 Low Bar 39 39 1 
^ (Vol 11) 1924 Ran? SH (83) : 1 Rang 419 ^DB * 

[3] A contract which amounts to a *Mo 5 on the 
equity of redemption” may be rej^arded as opposed to 
public policy and consequent It as void under S. 23, 
C-ntract Act |Vn] 31 ) 1944 All 204 I206> : I L B 
(1944) All 302 (DB). 

[4j tSt-oiion 60 as it stands, merely enacts that re- 
demption is to be according to the terms of the moit- 
qage contract and there is nothing in the T. P. Act 
which says anything about clogs on tUe equity of re- 
demption. The question wbethei* a provision in a 
mortgage contract is contrary to law must be decided 
with reference to the iavr applicable in Britiah India 
and not the Engliab rule. (Vol 18 1 1931 Ah 380 f3S3i : 
j 3 Ail 580 (DBl ^ (Vol 20) 1933 All 70 \m \ 54 All 
1041 (DB) ^ (Vol B) 1921 Bom 51 I52» : 45 Bom 117 
DB). 

[But see (Vol 11) 1924 Oudh 193 (19S, 202i : *27 
Dodh Gas 4 ] 

[5] It is not possible to lay down any hard and fast 
rule as to what should and what should not be regarded 
as a clog on redemption. Each ease must be decided 
on its own facts and circumstances. (Vol 16) 1929 
Oudh 30 (31) : 4 Luck 147 (DB) ^ (Vol 1) 1914 Oudh 
379 (381) : 17 Oudh Gas 313 ^ (Vol 12) 1925 All 643 
(644) (DB) ^ (Vol 18) 1931 Ail 330 (384) : 53 All 580 
(DB). 

[6] Whether clause in mortgage deed is clog on 
redemption — Court has to look, not to events as 
they have or have not happened but only to possible 
or probable effect of ^uch clause on right of redemption, 

, Vol 20) 1933 Oudh 460 (461) ; 9 Luck 151 (DB). 

Bighi to redeem absolutely. 

[7] A right to redeem absolutely may be said to be 
clogged by any stipulation which prevents the mort- 
gagor from getting back the mortgaged property as 
free and unfettered as it there was no mortgage (Vol 
17) 193 . PC 142 (144) : 11 Lah 251 : 57 Ind App 
168 (PC). 

[8] A provision in the mortgage deed or in a docu- 
ment forming parf of the same transaction that the 
mortgagee should even after redemption, continue in 
possession as a tenant or in some other capacity will 
be a clog on redemption (Vol 12) 1925 Ail 427 (42S, 
429): 47 All 682 (DB) (Vol 21) 1934 Pat 397 
(398) ^(Vol 2) 1915 Nag 26 (27, 28) : 11 Nag L B 
180 * (Vol 9) 1922 Bom 277 (278) :46 Bom 409 (DB) 
^(Vol 10) 1923 Nay 115 (115) (Vol 24) 1937 Lah 
49 (51, 52) (DB) ^ (’ll) 35 Mad 744 (749) (DB) 

[9] A st pulation that the right of redemption shall 
be extinguished on default in payment is a clog on 
redemption (Vol 12) 1925 Oudh 11 (13) (DB). 

[10] Stipulation that mortgage sh-’uld he converted 
into a sale is a clog on redemption. (Vol 31) 1944 Mad 
237 (238) ^ (’94) 1894 Pun Re No 131 page 497 (49^*) 
(DB)*i‘(Vol 28) 1941 Mad 666 (669) (DB) (Voi 5} 
1918 Cal 638 (639) (DB). 

[11] Where the property mortgaged is already 
subject to any obligation, the mortgagor cannot on 
redemption get back the property free from such obli- 
gation and such obligation cannot be considered as 
dogging redemption. (i9l2) 81 L J Cb 137 (146) : 1912 
App Gas 62, De Bears Consolidated Mines v. British 
South Africa Co' Ltd, (Reversing (1911) 80 L J Ch 
65 which affirmed (1910) 79 L J Ch 345.) 

Bight to redeem at any time after the due date for 
payment. 

[12] Any condition or stipulation which prevents 
the mortgagor from redeeming at any time after the 
date fixed for payment of the mortgage money will be 


a dog on redemption. <VoI 12i 1925 All 34 i35( iDB 
iVol I5» 1928 Mad 234 1238} IDB) a^ol 17^ 1930 

Mad 305 GU2) : 53 Mid 805 'DB) (Vol 12) 1925 

All 42 143!^!-. Vo! 7)1920 Pat 787 (7S9i fDB)»J«IVol 2f 
1915 Low Bur 95 i96i (Vol 14 1 1927 Lah 226' (227) 
»DB| (’84) 1884 Bom P J 254 (DB;. 

[But see .,Vol 16't 1929 All 388 (389) (DB). ( (Vol 9) 

3922 P C 17 : 49 Ind App 60 : 44 All 185 : 25‘Oodh 

Gas 8 (P Cl was not referred ) 10 Ind Gas 243 

1244] (AlD^I't’OS} 0 Oudh Gas 167 (174).] 

[13] Usufructuary me. tgage— Mortgagor entitled to 
redeem after sixty year? on one particular clay only — 
Stipulation held a clog on redemption. fVoi 18) 1931 
Ail 380 (382, 3b3) : 53 All 5S0 (DB). 

[14] Mortgagor letting mortgaged property to mort- 
gagee — Moitgagce to liold it until mortgage money paid 
— Covenant is nut a clog. (T5) 7 Bom L L 772 (782, 
783). 

StipvlaituH must be part of the same iransaciion 
as ike mortgage. 

[15] The doctrine of clog on the equity of redemption 
applies only to stipulations entered into as part of the 
same transaction as the mortgage, affecting the right of 
redemption. (Vol 9) 1922 Bom 277 (278) : 46 Bom 409 
{DB)^(Vol 17) 1930 Mad 305 (313) : 53 Mad 805 (DB) 
‘i‘(Vol 4) 1917 Oudh 237 (239) : 20 Oudh Gas 97 ^ (Vol 
10) 1923 Oudh 143 (144) (DB)‘i‘(Vol IG) 1929 B>m 186 
(187) : 53 Bom 360. 

[16] The equitable doctrine of clogging the equity of 

redemption is not applicable to subsequent and indepen- 
dent contracts qualifying the right to redeem. (Vol 17) 
1930 AU 136 (148) : 52 All 281 (EB) (Vol 13) 1926 
Oudh 228 (229) : 1 Luck 92 : 29 Oudh Cas 118 (DB) ® 
(1902) 71 L J Ch 768 (768) : 1902 App Gas 461, Beeve 
V. Lule ^ (Vol 7) 1920 Bom 82 (83) (DB)»E(Vol 4) 1917 
Nag 79 (80, 81) & (Vol 17) 1930 Pat 121 (123) (DB)®* 
(Vol 3) 1916 Mad 841 (841) : 39 Mad lOlO (DB) ^ (Vol 
22) 1935 Pat 353 (354) (DB). (Subsequent agreement 
granting permanent lease not a clog ) (’12) 34 Ail 620 

(628) : 15 Oudh Cas 285 (PC). 

[But see (Vol 16) 1929 Bom 186 (187) : 53 Bom 
360®(Vol 7) 1920 Pat 144 (145): 5 Pat L Jour 423 
{DB)®*(’92) 16 Bom 705 (707) (DB) ] 

[17] A subsequent contract for sale of the equity of 
redemption to the mortgagee and for delivery o£ posses- 
sion to him of the prox)ertv is not invalid as a clog. 
(1863) 32 L J Ch 648 (653) : 8 L T 627, Gossip v. 

14) 1927 Bang 33 (35) : 4 Rang 368 (PB) 
®(Voi 19) 1932 Cal 126 (133): 59 Cal 117 (DB). (Obiter.) 
®*(Vol 4) 1917 Nag 79 (80, 81) ® (’03) 27 Bom 297 (300) 
(DB)®(Vol 11) 1924 Rang 89 (90). 

[18] Subsequent agreement providing that if amount 
subsequently lent was not paid within a particular time 
stijmlations in former deed were not to be in force — 
Court will not allow additional advantage to be obtained 
through necessity of debtor — Principle “once a mort- 
gage always a mortgage” would apply. (1864) 1864 
Suth W R (FB) 79 (80, 81) (FBj*{’03) 27 Bom 154 
(156) (DB). 

[19] Subsequent contract not to redeem without pay- 
ing unsecured debts due to mortgagee is enforceable 
against mortgagor pereonaby but not against his trans- 
ferees. (Vol 10) 1923 Oudh 24 (25)®(Vol 1) 1914 Oudh 
304 (305) : 17 Oudh Cas 303®(Voi 12) 1925 Oudh 593 
(594). 

[See however (Vol 17) 1930 AH 138 (149) : 52 All 
281 (FB). (Contract though not clog, is unenforeeable.)®* 
(Vol 4) 19X7 Oudh 388 (389). (Contract is unenforeeaWe 
as clog)] 

The stipulation mmt liavs hem entered into bij 
the mortgagee %n Jm character as such. 

[20] A purchabing property from B lor Jeul.OOO — 
J£5,0W to be paid in cash and balance secured by mort- 
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gage by A to B — Agreement of sale stating that A 
should give B a certain option, failing to do which he 
will pay B £5,000 in addition to balance of purchase- 
money secured by mortgage — This held was not a clog 
on redemption. (1909) 26 T L R 138 (139), Davis y. 
Chamberlain, 

Effect of clogging stipulations, 

[21] A stipulation which is a clog on redemption 
does not invalidate the mortgage as a whole. (Voi 9) 
1922 Oudh 221 (223). 

26. Clog— Anomalous mortgage [1] Principle 

of clog on redemption applies to anomalous mortgages 
also. (Vol 9) 1922 P C 17 (19) ; 44 All 185 : 25 Oudh 
Cas 8 : 49 Ind App 60 (PC) ^ (Vol 12) 1925 Mad 366 
(366) (Vol 5) 1918 Cal 638 (639) (DB) ^ (Vol 5) 1918 
Upp Bur 32 (33) : 2 TJpp Bur Rul 141 ^ (’07) 30 Mad 
Bl (66) (DB). (Mortgage before Act.) 

[But see (Vol 11) 1924 Rang 83 (85) ; 1 Rang 419 
(DB).] 

[2] A provision for renewal of hanom^ being permis- 
sible under the customary law of Malabar, is not a clog 
on redemption. (Vol 24) 1937 Mad 126 (127) ^ (Vol 5) 
1918 Mad 609 (510) (DB). 

27. Stipulation giving mortgagee option to 
purchase the property. — [1] A stipulation for an 
option to the mortgagee to purchase the mortgaged 
property will be one for a collateral advantage which 
clogs the right of redemption and is therefore void. 
(1705) 23 B R 935 (935) : 2 Vern 520, Jennings 
V. Ward ^ (1904) 73 L J Oh 526 : 90 L T 731, 
Bamual v. Jairah Timber and Wood Paving Cor- 
poration. fPer Lord Bindley, (Vol 34) 1947 Mad 51 
(52) (DB). 

[2] Stipulation by the mortgagor that he will not 
sell to any one except the mortgagee clogs the right of 
redemption and is void. (Vol 17) 1930 Pat 121 (124) 
(DB). 

[3] If the stipulation for pre-emption by the mort- 
gagee is for pre-emption at any time before redemption 
it is not ordinarily a clog on redemption. (Vol 15) 1928 
Pat 637 (639) : 8 Pat 243 (DB) ^ (’98) 2 Gal W N 675 
<576) (DB) ^ (’09) 3 Sind L R 130 (131) (DB). ( (1900) 
S2 All 238, FoZi.) 

[4] If the right of pre-emption given to the mortgagee 
is exercisable even after the mortgage is redeemed or is 
exercisable at a fixed price or at a concession price it 
may be a clog on redemption. (’01) 24 Mad 449 (455, 
458, 459) (DB). (Right exercisable after redemption.) 
*(Vol 15) 1928 Pat 637 (639) : 8 Pat 243 (DB). (Right 
exercisable at fixed price.)^(Vol 16) 1929 Mad 243 (250): 
52 Mad 300 (DB). (Right exercisable at concession 
price.) 

28. Stipulation against redemption by persons 
other than the mortgagor. — [1] Condition that mort- 
gage is redeemable only during life of mortgagor is void 
— Mortgage is nevertheless redeemable by bis heirs. 
(1702) 22 E R 1195 (1195) : Freeman 258, Price v. 
Ferne^illbS) 28 E R 605 (606): 1 Eden 54, Spurgeon 
V. ColUer^(^94) 1894 Pun Re No. 131, p. 497(493) (DB). 

[2] Mortgage redeemable by mortgagor and heirs 
male of his body — It is redeemable by assignee of mort- 
gagor. (1681) 23 E R 288 (288) : 1 Vern 33, Howard 
V. Harris ^ (1714) 24 E R 384 (385) : 1 P W 268, 
Floyer v. Lavington ►!-* (’94) 1894 Pun Re No. 131, 
p. 497 (499) (DB). 

29. Provision for long period for redemption, if 
clog.— [1] If the period fixed for redemption is a rea- 
Eonable one it is not a clog on redemption. (1893) 67 
D J Ch 540 (541) : 47 W R (Eng) 84, Biggs v. Hod- 
dinnott. 

, £2] The mere fact that the period fixed for redemp- 
long one is not by itself a clog on^redemption. 


(Vol 31) 1944 Mad 601 (502)'J<(Vol 20) 1983 All 70(71): 
54 Ail 1041 (DB). (60 years held not necessarily olog.i 
^ (Vol 16) 1929 Oudh 30 (31) : 4 Duck 147 (DB). (35 
years.) (Vol 32) 1945 Oudh 113 (114) : 20 Luck 85 
(DB). (51 years.)^(Vol 16) 1929 Oudh 54 (55): 4 Luck 
203 (DB). (Period of 98 year9.)>j(Vol 20) 1933 Lab 373 
(374). (50 years.)5‘(Voi 12) 1925 All 42 (43). (Term of 
60 years.) ^ (Vol 23) 1936 Lab 168 (170) (DB). (25 
years.)5‘(’12) 15 Ind Cas 917 (918) (Lab). (150 years.) 
IF(’96) 20 Bom 677 (684) (DB). 

[See however ('04) 26 All 479 (481) (DB). (30 years 
or upwards may be regarded by a Court of equity as 
unconscionable or oppressive — Period of 15 years held 
not oppressive )] 

[But see (Vol 14) 1927 Oudh 224 (225) : 2 Luck 
688. (Period of 200 years constitutes a clog — Contra 
see (Vol 13) 1926 Oudh 38.)] 

[3] Long period for redemption coupled with other 
circumstances may be a clog on redemption. (Vol 16) 
1929 Oudh 30 (31) ; 4 Luck 147 (DB) ^ (Vol 11) 1924 
Lah 129 (130) (DB), (Period of 51 years coupled with 
power to mortgagee to spend as much money on improve- 
ment as he likes and charge interest on it is a clog on re- 
demption.)^(Vol 12) 1925 All 643 (645) (DB) ^ (VoM) 
1914 All 334 (336) : 36 All 551 (DB) ^ (Vol 20) 1933 
Oudh 460 (460) : 9 Luck 151 (DB) 5- (’10) 1910 Pun 
L R No. 128, p. 362 (352, 353). (The condition in a 
mortgage deed for the term of 29 years requiring the 
mortgagor to pay interest for the full term along with 
the principal at the time of redemption and not within 
the term if he chose, is a clog on the equity of re- 
demption.) 

30, Stipulation for collateral advantage, — [1] 
Mortgage with possession by A in favour of R— Rupees 
4,000 per year to be allowed to mortgagee for certain 
charges that would be incurred by mortgagee for usual 
annual repairs, etc., to mortgaged property — Agreement 
held not for collateral advantage that could be objected 
to. (Vol 10) 1923 P 0 26 (27) ; 50 Ind App 42 : 46 
Blad 108 (PC). 

[2] Where the noortgagor of a mill agreed to pay 
the mortgagee remuneration as manager of the mill, it 
was held not to be bad. (’ll) 18 Bom L E 162 (191), 

[3] A borrowed money from B for building factory 
and mortgaged factory — Stipulation that A would pay 
two and half per cent, commission in perpetuity on 
income of factory, held bad. (Vol 13) 1926 Bom 495 
(496) (DB). 

[4] A mortgaged to B for Rs. 1200 his kacbha built 
tiled shop situated in busy part of Benares — If B 
constructed any building on mortgaged property by 
demolition of kacbha shop, A to pay entire cost of con- 
struction with mortgage-money, at time of redemption 
— B spent Rs, 8,000 odd in constructing new pucea 
building in place of dilapidated shop— Stipulation held 
did not amount to a clog. (Vol 31) 1944 Ail 204 (207): 
I L B (1944) All 302 (DB). 

[5] Any collateral covenant which though advan- 
tageous to mortgagee does not fetter redemption is not 
a clog. (’09) 3 Smd L R 130 (131) (DB). 

31. Clog — Penalty in case of default. — [1] High 
rate of interest is not a clog on redemption. (Vol 16) 1929 
Oudh 80 (32) : 4 Luck 147 (DB) ^ (Vol 17) 1930 Cal 
207 (208) : 56 Cal 960 (DB) ^ (Vol 15) 1928 Oudh 830 
(333) (DB)5»(Vol 16) 1929 All 411 (413). 

[2J Provision for compound interest on default is not 
a clog on redemption. (’93) 20 Cal 360 (365) {DB)'$« 
(Vol 17) 1930 Cal 207 (208); 56 Cal 960 (DB) ^ (’04) 28 
Bom 371 (377) (DB) © (Vol 32) 1945 Oudh 113 (114) : 
20 Luck 85 (DB). 

[3] If the provision for compound interest 'on default 
amounts to a penalty within S. 74, Contract Act, the 
Court will relieve against the penalty. (Vol 21) 193^ 
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ilad 31 (36, 40) (FIJ). (Coaipound interest is not always 
penal, but shall amount to penalty, if ic *e exce=- ve or 
abnormal.) •S* (Vol 5) 1918 Ca! 557 (56S) (DB)*l*(\ol 20) 
1933 All 70 (71) : 54 All 1041 (DB) (Vol 10) 1923 
Bang 61 (G4) : 11 Low Bur Bill 356 (DB) *5* (’91) 1691 
Pun Re No. 99, p 471 (472) (DB) >$< (Vol 15) 1928 Lah 
601 (603, 604) {DB)«£«(Voi 11) 1924 Bom 204 C268)^(’SS) 

2 C P L R9 (15). 

[4] Excessive interest not amounting to a penalty 
may also be relieved against under the provisions of the 
Usurious Loans Act, 1918. (Vol 20) 1933 All 70 (71): 
54 All 1041 (DB)'5‘{Yoi 1) 1914 Lah 241 (212) (DB). 
(Interest at Re. 1*4 per. cent, per mensem not excessive.' 
*i{Vol 17) 1930 Oadh 173 (175) : 4 Luck 415 (DB). 

[5] Apart from the provisions of the Contract Act and 
the Usurious Loans Act, Court cannot interfere with the 
sanctity of contracK (Vol 20) 1933 All 70 (71, 73) : 54 
All 1041 (DB) ^ (Vol 17) 1930 Cal 207 (203) : 5B Cal 
960 (DB). 

[6] Mortgagor to pay interest at 25 per cent, per 
annum, and to pay compound interest at that rate in 
case of default in payment — In absence of pressure or 
undue influence, no relief held could be given on 
grounds of mere hardship. (Vol 5) 1918 P C 48 (49) : 
1918 Pun Re No. 101 (P C). 

[7] A stipulation that the mortgage shall be redeem- 
able only on payment, at a future time or on the 
happening of a given event, of a larger sum than that 
advanced, even though interest is made payable in the 
meanwhile, is not a clog. ('07) 10 Oadh Cas 214 (218) ^ 
(’04) 28 Bom 371 (375) (DB). 

[8] A stipulation for payment of deorha (one and 
half times the principal amount advanced) at redemp- 
tion is not a clog. (’07) 10 Oudh Cas 214 {218)'i-'(VoI 13) 
1926 Oudh 502 (503, 504). 

[9] On default of payment on a particular day mort- 
gage to be redeemed only by payment of one mura of 
rice for each rupee of mortgage money — Price of rice 
rising in market— -Stipulation held penal and unenforce- 
able. (1862) 1 Mad H C R 81 (82) (DB). 

32. Clog — Stipulation that mortgage will not 
be redeemed before paying other amounts due. — 

[1] Subsequent mortgage not only for second advance 
but incorporating prior mortgage ~ Former is really 
mortgage for both amounts — Stipulation to pay them 
both together is not clog on redemption. ('0 B 28 Bom 
349 (358, 359) (F B). 

[2] Mortgbgor selling portion of mortgaged property 
after first mortgage and then executing second mort- 
gage — Stipulation that he will not redeem first without 
redeeming second is not binding on purchaser. (’09) 3 
Ind Cas 44 (45) (DB) (Ail). 

[3] A stipulation in a mortgage that the mortgagor 
will not redeem it without paying an earlier personal 
debt is a clog on redemption. (’09) 11 Bom L R 318 
(326) (DB). 

[4J A mere stipulation to pay other sums also at the 
time of redemption is not a clog if the redemption 
itself is not fettered thereby. (Vol 15) 1928 All 99 (100) 
(DB). 

33. Hard terms—Not a clog— [1] The mere fact 
that the terms of the mortgage are haid is not a clog 
on redemption. (Vol 6) 1919 Lah 5 (5) : 1919 Pun Re 
No. 94 (DB). (Mortgage for 40 years — Interest at 2 per 
cent per month — Terms held not clog.) © (Vol 6) 1919 
Lah 407 (408). (Mortgage for 30 years—Interest at 12 
annas per cent, to be calculated every four years and 
added to principal if not paid — Costs of improvements 
by mortgagee chargeable at time of redemption— Con- 
ditions held not clog.)'J«(VoI 32) 1945 Oudh 113 (114) : 
20 Luck 85 (DB). (Mortgage with possession for 61 
years — Provision for compound interest on default — 


Expenses ot lepairs by mortgagee to be added to re- 
demption money- -Terms held not clog ) 

34. Clog — Miscellaneous. — [1] Moitcagac to 
pay mortga'-£“iuoney within stipulated t'me out of his 
owQ pocket without selling or charging mortgaged pro- 
pertv— Pmvision i.s clog on redemption. (Vul 17) 1930 
Ail 283 (285) (DD) (Vol 14) 1927 Oudh 199 (200) : .i 
Luck 561 (DCI -F (’92) 16 Bom 599 ^COI, GU2) (DB) F 
(Vol 14) 1927 Oudb 237 (2.37) (DB). 

(Vol 3) 1916 P G 49 (51) : 38 Ail 570 : 43 
Ind App 281 (P Cj.] 

[2] A stipulation that the mortgagor shall redeem 
without lecrurse to a loan from anybody is a clog on 
redemption. iVoI I) 1914 All 334 (336) : 36 All 551 
(UBj-FiVol 9) 1922 Oadh 221 F (Vol 12) 1925 All 
3 4 (35) (DBh 

[3] Stipulation by mort 4 ’g:r not to alienate pic- 

perty without mortgagee’s consent is a (Vol 11) 

1924 Mad 57 (62) (DB). 

[4] St'pulation permitting mortgager to redeem 
before due date without alienating other property of his 
was held good as special concession personal to mort- 
gagor. (Vol 15) 1923 All 131 (134) (DB). 

[5] Mortgage deed provided that mortgagor would 

pay rent of fields mortgaged to zemindar, and if he failed 
to so pay it and mortgagee paid ifc, equity of redemption 
would be lost and mortgagee would become owmer of 
the property : Held that the clause was a clog on equity 
of redemption. (Vol 21) 1934 All 888 (889). * 

[6] Profits of property mortgaged not sufficient to 
cover interest— Provision to pay balance of interest at 
time of redemption : Held not a clog on redemption, 
(Vol 13) 1926 All 171 (172) (DB). 

[7] Covenant for quiet enjoyment in a usufructuary 
mortgage is not a clog. (Yol 12) 1925 Nag 11 (15). 

35. Clogging provisions if binding on pur- 
chasers of equity of redemption. — [1] A clogging 
provision is void not only against the mortgagor but 
also against purchasers of equity of ledemption or 
against subsequent mortgagees. (Vcl 17) 1930 P 0 142 
(144) : 11 Lah 251 : 57 Ind App 168 f P Ch (Purchaser 
of equity of redemption. i»FlVoi 7) 1920 Pat 144 il45> : 

5 Pat L Jour 42.3 (DB). ( Purchaser of equity of re- 
demption.) 

[But see iVol 10) 1923 All 123 (1231 ] 

[2] A clogging provision is void against subsequent 
mortgagees also. (Vol 21 » 1937 Lab 49 \52i (DB). 

36. Clogging provisions, when to be impeached. 
— [1] Relief against a clogging p»ovision is an equitable 
relief which is granted only if impeached wathin a 
reasonable time. Where the mortgage was executed in 
1880 and the suit w'as brought in 1920, relief against a 
stip^ation amounting to a clog was refused. (Voi 10) 
1923 Nag 60 (61) : 19 Nag L R 1. 

37. Provision for reasonable notice before re- 
demption. — [1] In India, there is no rule requiring 
any notice to be given before redemption. (’07) 17 
Mad L Jour 177 (178) (DB). 

[2] Under S. 60 a provision for reasonable notice 
before payment or tender of the mortgage-money may 
validly be made by the parties, (Vol 11) 1924 Bom 264 
(269) (Vol 33) 1946 Mad 542 (544) : I L E (1946) 
Mad 739 iF B). 

[3] Deed providing for notice by mortgagee as wail 
as by mortgagor— Mortgagee giving notice for payment 
— A little delay by mutual agreement on part of mort- 
gagor to pay amount, held did not necessitate notice^ by 
mortgagor or payment of interest In lieu of notice. 
(Voi 11) 1924 Bom 264 {269, 270), 

[4] Deed providing that if mortgagee wanted payment 
he must give notice before beginning of cultivation 
season of particular year — Provision held did not dis- 
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able mortgagor from redeeming mortgage at any time. 

^Yol 10) 1923 Mad 553 (556) (DB). 

[5] A provision for redemption only in a particular 
month or season of any year is not a clog on redemp- 
tion and is valid. (Vol 4) 1917 Ondh 123 (124)'l*('Vol 17) 
1930 All 283 (285) (DBl (Vol IS) 1926 Ail 665 (666, 
867) ; 48 All 611 (DB|. ( Assumed, )'5'f Vol 3d) 1946 Mad 
542 (544) : I L E 1946 Mad 789 (F B). 

[But see (Vol 6) 1919 Oiidb 385 (386) ] 

38. Piecemeal redemption — Last para of sec- 
tion. — [1] A mortgage is one and indivisible. (Vol 27) 
1940 Mad 498 (501) (DBli^lVol 1) 1914 Nag 31 (31) : 10 
Nag L R 72. (Civil Procedure Code does not affect rule 
regarding indivisibility of mortgage nor Mitahshara rule 
that no coparcener has definite share till partition.) •$< 
(’92) 1892 Pun Re No. 42, p. 156 (159) (DB)'J'(Vol 15) 
1928 Sind 101 (102) : 22 Smd L R 2435>(Vol 16) 1929 
Bom 139 (141) : 63 Bom 353 ^ (Vol 17) 1930 Bom 466 
(467) ; 54 Bom 625 (F B) (’22) 64 Ind Cas 211 (213) 
(DB) (Lah). (A mortgagee can effect assignment of his 
mortgagee rights either in whole or in part, and if he 
does in part, this does not mean that he is destroy- 
ing indivisibility and integrity of mortgage security 
qua mortgagor.) ^ (Vol 10) 1923 Rang 119 (U9) : 4 
Upp Bur Rul 1324<(Vol 20) 1933 Bang 392 (393) (DB)^* 
(Vol 11) 1924 Nag 266 (268) ; 20 Nag L R 115 (Mort- 
gagee accepting part of mortgaged property in lieu of 
iids whole mortgage-debt does not affect indivisibility — 
Party entitled to redeem cannot redeem a portion so 
taken by paying proportionate mortgage- debt,) '3E»(Vol 27) 
1940 Cal 60 (64). (05ij!er.)5«(Vol 14) 1927 Pat 117 (122) 
(DB) © (’09) 1 Ind Cas 264 (277) (DB) (Cal) ® (Vol 24) 
1937 Mad 136 (187), 

[2] If the mortgagee does not agree a mortgagor or a 
person interested in a pare of the mortgaged property 
cannot redeem a part of the mortgaged property by 
payment of a proportionate part of the mortgage-debt. 
(’06) 28 All 1 (17) : 32 Ind App 229 (P 0) (Vol 24) 
1937 PC 124 (126):ILR (1937) Lah 245:31 SindLR 
271 : 64 Ind App 126 (P C) ^ (Vol 23) 1936 All 595 
(597) (DB)-$«(Vol 24) 1937 Mad 136 (l37)»j(Voll5) 1928 
Sind 101 (102, 103) ; 22 Sind L R 243 (As between 
the mortgagee and holders of equity of redemption, 
iormer has right to recover whole of his debt from 
whatever portion of mortgage property he wishes to 
proceed against) (Vol 10) 1923 Bang 119 (120) : 4 
Upp Bur Rul 132 •SE* (Vol 11) 1924 Nag 266 (268) : 20 
Nag L R 115 © (’83) 7 Bom 467 (472) (DB) 6& (Vol 14) 
1927 Oudh 542 (543) (DB) ^ (’09) 1 Ind Cas 264 (277) 
(DB) (Cal) (Vol 8) 1921 Cal 792 (794) (DB). (Appor- 
tionment will not be forced upon mortgagee unless some 
special equitable considerations are established ) (Vol 7) 
19-20 Pat 67 (69) : 5 Pat L Joar 644 (DB) ^ (Vol 13) 
1926 Pat 94 (100) (DB) •5* (Vol 27) 1940 Mad 498 (501) 
{BE) ^ (’84) 8 Bom 481 (488) (DB). (Mortgage of 
ancestral property by father— Unless deed provides for 
redemption ot son’s interest by payment of propor- 
tionate part of debt, mortgage is indivisible.) ^ (Vol 19) 
l9o2 All 85 (90) : 53 Ail 391 (DB). (Integrity of mort- 
gage not broken— Mortgagee can insist on whole mort- 
gage amount being paid — Court cannot order piecemeal 
redemption.)S»(’13) 16 Oudh Cas 199 (200) (Purchaser 
of equity of redemption of the part of mortgaged pro- 
perty is not entitled to redeem that part only by paying 
proportionate part of mortgage-money.) 'J' (Vol 28) 1941 
Lah 421 (422). 

[See also (Vol 17) 1930 Bom 466 (475) : 54 Bom 625 
(FB) (The mortgagor can, however, relinquish a part 
of the equity of redemption, provided he pays the whole 
|>f the amount diie.)5'(Vol 13) 1926 Bom 363 (364) (DB). 


[3] Mortgagee willing to allow partial redemption— 
Still mortgagor or other person entitled to redeem, 
though entitled only to or interested in a share of 
mortgaged property, can redeem whole mortgage. (Vol 
4) 1917 All 401 (401) : 39 All 719 (DB)^'(Vol 14) 1927 
Pat 25 (26) (DB) (Subject however to safeguarding of 
the equal title to rede*-m of any other person having a 
right of redemption.) >5* (Vol 14) 1927 Cal 479 (480) 5' 
(Vol 6) 1919 Cal 1061 (1062) (DB)^(Vol 13) 1926 Bom 
303 (304) : 50 Bom 331 (DB)^(Vol 16) 1929 Bom 139 
(140, 141) : 53 Bom .^53 ^ (V(4 20) 1933 Nag 44 (47) : 

29 Nag L R 77 (Vol 10) 1923 Bang 119 (120) : 4 
Upp Bur Rul 132^(Vol 20) 1933 Rang 392 (393) (DB)'$< 
(Vol 12) 1925 Lah 651 (652) ^ (Vol 15) 1928 Lah 105 
(105) (DB)^-COB) 28 All 1 (17) : -i2 Ind App 229 (PC)-!- 
(’03) 6 Oudh Cas 223 (229) (DP) ^ (’9^) 22 Mad 209 
(212) (DB)»i«(Vol 34) 1947 Pesh 45 (48) (DB). 

[But see (’01) 5 Cal W N 83 (85) (DB). (Whether 
to allow piecemeal redemption or not depends upon the 
wishes of the mortgagee.)] 

[4] Mortgagor cannot be compelled to redeem piece- 
meal, bis right bf-ing to redeem the whole subject to the 
equities of the other persons interested. (Vol 20) 1933 
Cal 154 (165) : 59 Cal 1372 (DB) ^9 (’28) 109 Ind Cas 
176 (177) (DB) (Mad) ^ (Vol 12) 1925 Mad 351 (351) 
(DB)'i<{Vol 18) 1931 Pat 4;-14 (435) ^ (Vol 17) 1930 Pat 
579 (582) : 9 Pat 930 (DBj-^lVol 4) 1917 All m (401) ; 
39 All 719 (DB)*J'(Vol 9) 1922 Bom 424 (425) (DB) 

[5] One of several mortgagors can redeem the entire 
mortgage subject to proper safeguarding of the rights 
to redeem which the owners of other shares may 
possess (Vol 8) 1921 P 0 125 (126) : 16 Nag L B 154 : 
48 Cal 22 : 47 Ind App 207 (P C). (Contrary view in 
(’06) 28 All 279 cannot be considered to be good law.) 

[6] The integrity of a mortgage can be broken up 
by operation of law and by act of parties at the time of 
and subsequent to the contract of mortgage. (Vol 26) 
1939 Nag 136 (139) (DB). 

[7] The parties can agree to a piecemeal redemp- 
tion. (’99) 22 Mad 209 (211, 212) |DB)'$<(05) 28 
Mad 555 (557) (DB) ^ (12) 1912 Pun Re No. 60 (DB). 

[8] Mongage of several houses — Provision “If I 

sell any house I will pay the entire sale proceeds 
thereof to the mortgagee and will not take credit for 
interest on the amount paid”, held entitled mortgagor 
to redeem part without redeeming whole of mortgaged 
property. (Vol 24) 1937 P 0 124 (126) : I L R (1937) 
Lah 245 ; 31 Sind L B 271 64 Ind App 126 (P C). 

[9] J suing for redemption of his share only stating 
that if mortgagee objected to redemption of a share, 
he was willing to redeem whole — Mortgagee not accept- 
ing latter offer —J held entitled to redeem his share 
only. (’07) 10 Oudh Cas X93 (196) (P C). 

[10] A, the father and E, C and D the members of 
a family, mortgaging property to X — A’s suit for 
redemption dismissed— Then E, 0 and D sued for 
redemption of whole property : Held that dismissal of 
A’s suit operated to exclude his share from mortgage 
and, therefore, E, C and D could redeem only their 
shares. (’07) 29 All 215 (216) (DB). 

[11] A, E, C and E, motgagors suing separately to 
redeem their shares— Decrees passed in suits of A and 
E for such redemption, without objection by the 
mortgagee — On appeal in suits of C and D mortgagee 
claiming that their suits for partial redemption ought 
not to be allowed — Passing of decree in suits of A and 
E held broke up integrity of the mortgage. (Vol 16) 
1929 All 260 (262) (DB). 

[12] Mortgage by Hindu father of joint family 
property — Application by father under Encumbered 
Estates Act— Mortgage-debt apportioned between father 
and his sons, father being held liable for 1/5 portion 



[S 60 N 8S-11] 


[IHE] TRANSFER OF rEOPERTV ACT, 1$S‘2 




Section 60 — Note 38 fcofiyd.) 
and SODS, for 4/5— Sons claiming redempt’on— Conten- 
tion by mortgagee that sons ought to redeem whole 
mortgage and not only that part ol it which aSected 
them*. Held that mortgage-debt under S. 60 meant 
that portion of amount of mortgage which was st.ll 
due— Under Encumbered Estates Act, mortgage on 
father’s share was discharged — It was. only 4/5ths of 
original mortgage debt that remained to be secured by 
mortgage deed and 4/5 property could be anpiied to 
payment of that debt (Yol 31) 1914 All 23*2 i233u 
I L R (1944) All 349 (DB) 

[13] Indivisibility destroyed by conduct c! mort- 
gagee himaeif— Piecemeal redemption allowed, 

3 Mad 230 (233) (DB^ 

[14] Plaintiff bimself by his conduct splitting up 
equity o! redemption Cinnot thereafter rely upon 
the fact that equity of redemption is indivisible. 
(Vol 10) 1923 Lib 22 (28) 

39 Mortgagee allowing redemption of a share, 
if splits up security as to the rest.— [1] Mortgagee 
allowing one of several sharers in mortgaged property 
to redeem his share on payment of a proportionate 
part of mortgage debt— Mortgage remains indivisible 
excep; as to portion m respect of which mortgagee 
allowed redemption — Another sharer cannot redeem 
his share only. (Vol 29) 1942 P C 50 (52) : I L R 
(1942) All 608 : I L R (1942) Ear (P C) 99: 69 Jnd 
App 98 (P 0). 

[2] Mortgagee accepting settlement with some of 
mortgagors and agreeing to recover from them a pro- 
portionate part of debt payable by them out of 
property owned by them and submitting to scheme of 
payment enforced on him by operation of Relief of 
Indebtedness Act— Principle laid down in S. 60 does 
not apply— It would be most inequitable to allow mort- 
gagee to recover entire debt again from other co* mort- 
gagors — Court held entitled in view of special 
oiroumstanoes, to treat settlement as between mort- 
gagee on one side and co-mortgagors on the other as 
an adjustment of part of claim which reduced liability 
of other co-mortgagors under mortgage. (Vol 31) 
1914 Nag 225 (229) : I L R (1945) Nag 194 (DB). 

40. Mortgagee releasing part of mortgaged pro- 
perty from mortgage, if splits up security —[1] A 
mortgagee can release any part of the mortgaged pro- 
perty and enforce the whole mortgage against the 
other properties. (’06) 28 Ail 174 (177, 178) (P B) 
®(Vol9) 1922 All 352 (354) *. 44 All 146 (DB) -i-CVol 3| 
1916 Mad 863 (868}: 38 Mad 310 (DB) 9 

Mad 453 (454) (DB) ^(’05) 7 Bom L R 19L 1193HDB). 

[But see (’05) 1 Cal L Jour 337 (339, 340) (DB| 
*^<(’80) 2 All 906 (907) ( oB) (Mortgagee cannot release 
any item of the mortgage- property.)] 

[2 i A release of a portion of the property by the 
mortgagee will not entitle a sharer to make a piece- 
meal redemption. (Vol 19) 1932 All 246 (247) (DB) 
>Ji{Vol 23) 1936 Rang 266 (268, 269) : 14 Rang 198 
(DB) 5‘(Voi 21) 1934 Cal 775 (776) : 61 Cal 894 
(DB) 26) 1939 Pat 49 (51): 18 Pat 141 (DB). 

[See also (Vol 29) 1942 P 0 50 (53) : I L R (1942) 
All 608 : I D R (1942) Eir (P 0) 99 ; 69 Ind App 
98 (P C).l 

[3] Release of part of charged property from charge 
by owner’s action (by tiansferring without giving notice 
of charge to transferee)— Charge-holder can recover 
entire amount of charge from remaining property, 
(Vol 34) 1947 Oudh 122 (126). 

41. Motgagee acquiring share In property [1] 
Under S. 60, the integrity of a mortgage is broken 
only if the mortgagees have acquired in whole or in 
part the share of a mortgagor, (’47) 1947 All h Jour 
244 (245), 


[la] The acquisition by the mortgagee ci a part 
o: the mortgaged properly dors not extmgsaisli the 
mortgage in its entirety, but only pro ia7iio hi respect 
of that pirt. (Voi29i 1912 Mad 44 146, 47j (D Bi 
4 Cal L Jour 195 (196, 197) . D B.) (’88) Ks 

All 570 ;574, 576|. (Principle of rule formu%ted in 
last part of S. 60 applies aDo to adjective !aw, that 
is, rules of procedure such as those relating to execu- 
tion of decree ior possession cf immovable property » 

[2] When the mortgagee himself acquires a part of 

the property, he is bound to pay himself a quota ol 
the mortgage-debt and the moitgage-debt rateabiy 
due to him in rcsoect of that part Is thus discharged. 
(Vol 20) 1983 Pesii 97 (1900) 22 All 284 (289» 

(F B) ^ Wol ll \ 1924 Mad 3G4 > 164 ^DB) ^ fVoU4^ 

1927 Oudh 542 (548| »Dlh -I. {Vol 15] 192S Rang 26b 
r26G) : 6 Rang 417 DD. 

[3] Mortgagee acquiiiU^ pait of property- 0<he 
properties are liable lor onW bilance ot mortgige debt 
(’08) 12 Cal W N 745 (746) tDBl (’89) 13 Bom 4“ 
f49)fDB)^i’S9)2 CPLR 90 »92, 98) ^lYol 10) 

1928 Rang 61 (63)*. 11 Lew Bur Enl 356 iDB) ^ 
(Vol 10) 1923 Pat 490 (491) : 2 Pat 715 (DB) 
•i^iVol 6) 1919 Cal 822 (823) (DB). 

[4] Mortgagee acquiring part of property — Inte- 
grity of mortgage is split up. (Vol 7) 1920 Bom 191 
(192) (DB) ^ (’97) 21 Bom 619 (625, 626) 

(Vol 10) 1928 Bang 61 (635 : 11 Low Bor Rul 
356 (DB). 

[5] Mortgagee acquiring part of properly— Not only 
all owners of other properties me entitled to redeem 
them by paying whole balance of mortgage-debt but 
each of suuh owners is entitled to redeem on payment 
of a proportionate part of the debt. (Vol 17) 1930 
Gal 810 (814): 57 Cal 872 (DB|>3« (Vol 24) 1937 
All 44 (45) (DB) (Vol 27) 1940 All 528 (530) 
«‘(Vol 27) 1940 Oudh 97 (102) : 15 Luck 175 (DB| 
e&(Vol2) 19l6 0udh211 (213, 215) (DB) «<(Vol 21| 
1934 Pat 648 (660) : 13 Pat 364 (DB) lb) 1981 
Nag 44 (44) ; 27 Nag L R 4 (Fol 24) 1987 Rang 
359 (360) & (Vol 23) 1936 Pat 629 (681) : 15 Pat 481 
(DB) ^ (10) 8 Mad L Tim 409 (410) (DB)* (’361 
164 Ind Cas 490 (493) iDB).(Cal) ( (’10) 32 All 612 : 
37 Ind App 182 (P C), Folloired.) ^[\o\ 5) 1918 Cii. 
806 (806) (DB). 

[6] Mortgagee acquirieg p.art of property — Person 
interested in a share only of moitgagcd properties 
cannot redeem anything more than his share 

13 Moo Ind App 404 (415, 416) C) ^ Wol 20) 1988 
All 257 (259) ; 55 All 359 (FBI ^(Vol 3) 1916 Mad 
863 (865) : 38 Mad 310 (DB) ^ (’ll) 1911 Pun L R 
No. 197, page 757 (760) : 1911 Pun Be No. 62 (DBl 
^(Vol 14) 1927 Mad 1039 (1040) (DB) ^ (Vol 7} 1920 
Oudh 234 (236) (DB) ^ (Vol 27) 1940 All 528 (530) 
•P(Vol 32) 1945 All 388 (389) •5'(Vol 13) 1924 Oudh 
40 (44) : 26 Oudh Cas 308 (DB). 

[But see ( 86) 10 Bom 658fi (65Sn) (DB) * (Vol 12) 
1925 Pat 57 (58) : 3 Pat 818 (DB) (’86) 10 Bom 
666ti (607n) (DB) ^ (Vol 13) 1926 Bom 303 (304) : 
60 Bom 331 (DB) (Vol 24) 1937 Mad 136 (138) 
4«(Vol 1) 1914 Bom 259 (259, 260) (DB).] 


[7] Mortgagee purchasing part of property in execu- 
tion of decree obtained by him on prior mortgage of 
said part only— Mortgagor cannot redeem other part 
by pavment of proportionate amount. (Vol 25) 198B 
All 22 (25) : I L R (1033) All 63 (DB) ^ (’10) 32 
All 612 f6l7) : 37 Ind App 18*2 (P C). 


[8] The words “proportionate part ol the amount 
remaining due on the mortgage” mean “proportionate 
to the value of the properties mortgaged”. (’70) 18 
Moo Ind App 404 (408, 409) (P C) ^(1900) 22 kV 
284 (293) (FB) ^‘(Vol 7) 19*20 Mad 375 (87*>^ : 4. 
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Mad 372 (PB). ((1900) 22 All 284 and (’70) 13 Moo Ind 
App 404 (P C) Followed \ (1911) 10 Mad L Tim 240, 
Overruled) i5^(Vol 19) 1932 Mad 18 (19) 28) 

1936 Cal 537 (540) 8? (Vol 25) 1938 Cal 618 (622); 
ILR(l9o8)2Cal590 (DB) '^•(Vol 11) 1924 All 11 
(11, 12) : 45 All 46 (DB) ^ (Vol 3) 1916 All 103 (108): 
38 All 103 (DB)*5< (Vcl 21) 1934 Mad 250 (251) ‘5.(Yol 5) 
1918 Oodb 404 (i05) ; 21 Oadh Cas 172 (DB). 

[But see (Vol 8) 1921 Nag 96 (96).] 

[9] The ‘ acquisition” referred to in the last para 
of S. 60 may be in any manner, e, g., by purchase, 
inheritance or otherwise, (’ll) 1911 Pun L R No. 
197 ; 1911 Pan Re No. 62 (DB). (Purchase and 
inheritaiice.)'2‘{Vol 11) 1924 Mad 864(384) (DB). (Court 
auction* purchase.) (Vol 27) 1940 Mad 498 (502) (DB). 
(Acquisition may be by inheritance or devise.)'5<{Vol 16) 

1929 AU 604 (606) (DB). (Mortgagee becoming heir to 
mortgagor.) ^ (Vol 7) 1920 All 129 (131) : 42 All 544 
(DB). (Acquisition of part of equity of redemption by 
mortgagee after decree for sala.)'x‘(Yol 34) 1947 Nag 
210 (215, 216, 222) (DB). (Mortgagee acquiring interest 
in mortgage property by foreclosure.) 

also (’97)21 Bom 619 (626) (DB). (Inheritance )] 

[10] Mortgagee taking further charge from some of 
original mortgagors — Integrity of original mortgage is 
not broken up. (’08) II Oadh Cas 73 (74)'3B(Voi 12) 
1925 Oudb 150 (152). 

[But see (*05) 1905 Pun Re No. 91, p. 279 (281) 

(DB) ] 

[11] No acquisition by mortgagee of any part of 
equity of redemption— .No question of splitting up of 
integrity of mortgage and of allowing piecemeal redemp- 
tion arises. (Vol 10) 1923 All 397 (397) (DB). 

[12] Words “share of a mortgagor” in the section 
mean share of a mortgagor in the equity of redemption 
—Last para of the section docs not apply where mort- 
gagee purchases portion of moitgaged property free of 
his incumbrance by paying full value—Owner of other 
part of property cannot redeem merely by paying pro- 
portionate part of debt (Vol 27) 1940 Mad 498 (501) 
(DB)^(’36) 164 Ind Cas 490 (493 j (DB) (Cal)^ (Vol 17) 

1930 Cal 619 (620, 621) (DB). 

[13] Some of mortgagees acquiring share of a mort- 
gagor— Last para of section does not apply — Owner of 
part of property cannot redeem -mortgage by paying 
proportionate part of mortgage money. (Vol 10) 1923 
Mad 533 (538) J 47 Mad 7 (DB). (Per Krishnan J,)^ 
(Vol 26) 1939 AU 600 (601) (DB)*i'(Vol 12) 1925 Oudh 
609 (609) : 27 Oudh Gas 360^(Vol 26) 1939 Nag 136 
(139) (DB)-5‘{Vol 24) 1937 Nag 262 (263) *, I L R (1937) 
Nag 503 ^ (Vol 11) 1924 AU 11 (11, 12) : 45 AU 46 
(DB) (12) 23 Mad L Jour 475 (478) (DB) ^{Yol 32) 
1945 Bom 69 (71, 72). 

[14] Mortgagee acquiring part of property — One 
owner of part of property paying up entire mortgage 
amount — Mortgagee’s rights are determined including 
his right to retain possession of purchased property — 
Mortgagee can aua afresh in respect of his purchase — 
But Court can decide in suit for redemption how much 
mortgage money is chargeable on property purchased 
by mortgagee and allow redemption of rest on payment 
of proportionate amount (Vol 10) 1923 Mad 533 (538) : 
47 Mad 7 (DB). 

[15] Subsequent mortgagee acquiring share in equity 
of redemption — Last paragraph of S. 60 applies — He 
can redeem his share only from first mortgagee by 
paying proportionate part of amount due on that mort- 
gage. (Vol 24) 1937 Bang 220 (222) : 1937 Rang L R 
13 (DB). 

[16] Lease by mortgagor after mortgage — Mortgagee 
obtaining decree without impleading lessees and bring- 
ing part of mortgaged property to sale and purchasing 


it —Subsequent suit by mortgagee against lessees for 
sale of mortgaged property in their possession for 
realizing proportionate amount of mortgage money 
chargeable on that property — Lessees c xu redeem on 
payment of proportionate amount of mortgage money. 
(Vol 32) 1945 Pat 106 (108, 109). 

[17] The last paragraph of S. 60 cannot be applied 
to a decree which is not for a lump sum as in the case 
of a maintenance charge decree. IleDoe the purchase by 
the decree-holder in the previous execution case of one 
of the items of the properties charged would not attract 
the operation of S. 60, when a fresh execution is taken 
out for realisation of further amounts of maintenance 
accruing due by the default of the judgment-debtor, 
(Vol 32) 1945 Pat 278 (279, 280) : 24 Pat 245 (DB). 

42. Undivided property —Mortgagee purchasing 
share — Redemption. — [1] Several oo-sharers mort- 
gaging undivided property — Mortgagee purchasing 
undivided share of one of them — Other co-sharers cm 
only redeem whole leaving' mortgagee to sue for parti- 
tion. (’91) 15 Bom 24 (26) (DB)'J' (’97) 21 Bom 619 
(626) (DB). 

[2] Several co-sharers mortgaging undivided pro- 
perty — Mortgagee purchasing undivided share of one of 
them — Other co-sbarers can, in same suit, get decree for 
partial redemption and partition. (Vol 10) 1923 Mad 
533 (534, 536) : 47 Mad 7 (DB). 

[See however (’83) 6 Mad 61 (02) (DB). (Other co- 
sharers cannot redeem wholly or partly until they have 
ascertained their shares in suit for partition. )•$< (’97) 20 
Mad 295 (298) (DB). (Do.)] 

43. One co-mortgagor acquiring mortgagee 

right —Redemption by other [1] One of several co- 

mortgagors acquiring mortgagee rights in property — 
The question has arisen as to whether this section ap- 
plies so as to allow the other oo mortgagors to redeem 
their shares alone— According to the undermentioned 
eases, such acquisition splits up mortgage — Principle 
of S. 60 applies — Piecemeal redemption by other co- 
mortgagors can be allowed. (Vol 21) 1934 Oadh 348 
(349) (DB) (It is not necessary that the share in the 
equity of redemption acquired by the mortgagee should 
be specified ) ^ (Vol 13) 1926 Lah 601 (602) (DB) * 
(Vol 28) 1941 Lah 421 (422). 

[But see (Vol 5) 1918 Cal 602 (604) (DB) ] 

[2] One of mortgagors redeeming whole mortgage — 
Mortgage comes to an end — Redeeming mortgagor is 
not “mortgagee” — Section 60 does not apply — Other 
co-mortgagors can get back their shares on payment of 
proportionate part of mortgage-money. (Vol 10) 1923 
Lah 129 (130, 131) (DB). , 

44. One mortgagor— Two or more mortgagees 
— Redemption by paying one alone. — [1] A execut- 
ing mortgage in favour of B and C as tenants-in- 
common— A cannot redeem part of property by paying 
to one of mortgagees bis separate debt, (Vol 6) 1919 
P G 24 (26) : 47 Cal 175 : 46 Ind App 272 (PC). 

45. Suit for redemption. — [1] A benamidar can 
sue for redemption whether the beneficial owner is a 
party to the suit or not. (Vol 7) 1920 Pat 21 (24), 

[2] A mortgagor seeking redemption may alterna- 
tively claim that the mortgage has been paid oS but 
that'if anything is found due, he is willing to pay it. 
(*01) 24 Mad 408 (411) (DB). 

[3] Mortgagee of lease-bold property escaping pay- 
ment of rent which he had to pay — Mortgagee and not 
mortgagor is entitled to benefit of non-payment— Mort- 
gagor cannot claim at time of redemption to deduct 
such sum from mortgage money. (Vol 7) 1920 Pat 66 
(67). ((’11) 10 Ind Cas 113 (All), Foil) 

[4] Suit for redemption — Mortgage found not valid 
— Suit must be dismissed — Mortgagor can sue for 
possession — Mortgagee can claim repayment. (Vol 13) 
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1926 Rang 261 (201, 202). (Mortgagor can sae for 
possession— Mortgagee can claim repayment.)'5t(Vol 28) 
1941 Rang 234 (285): 1941 Rang L R *309 (DB). (Do.)*^ 
(Yol 22) 1935 Rang 230 (232j: 13 Rang 274 (FB). (Do.) 

[See however (Yol 1) 1914 Cal 894 (895 j (DB). 
'Mortgagor can be given decree for possession if he 
proves title )] 

[But see \’31) 63 Ind Gas 400 (400) (DB) (Pat). 
(Mortgagee cannot resist redemption — Suit need not be 
dismissed )] 

[4aJ Usufructuary mortgage for more than Es. 100 
not registered— Owners of land cannot sue for redemp- 
tion — Owners can treat mortgagee as trespasser and 
evict him without repaying loan advanced by him. 
(Yol 34) 1947 Bom 206 (208). 

[5] Foreclosure and redemption suits— Each party 
can enforce his rights against others — If, on accounting, 
balance is against any party, be must pay it. (Yol 13) 
1926 Mad 955 (958) (DB) ^ (Yol 14) 1927 Mad 189 
(190). 

[6] A suit for redemption cannot be met by a plea of 
a right of pre-emption under an agreement. (Yol 11) 
1924 Mad 57 (61). 

[7] Redemption suit— Decree for redemption unless 
it involves decision that right to redeem was extin- 
guished cannot operate as res judicata. (Yol 21) 1934 
P C 205 (207) : 56 All 561 : 61 Ind App 362 (PC)^* 
(Yol 17) 1930 Oudh 465 (467) (DB). 

[But see (Yol 17) 1930 Oudh 270 (272) : 5 Luck 
684 (DB). (Obiifcr.)] 

[8] Mortgagee’s interest divided between more than 
one person— Mortgagor cannot, at his pleasnre, bring 
separate suits against each of them for redemption. 
(Yol 14) 1927 Bom 513 (513, 514) (D B). 

[9] ^Redemption suit by transferee from mortgagor — 
PlaintiS can claim redemption with respect to rights of 
bis transferor and no more — Any other question from 
this point of view must be foreign to scope of suit. 
(Yol 32) 1945 All 388 (389). 

[10] Oral mortgage of land by A to B — A then set- 
tling land with G for Es. 1000 and leaving Rs. 600 
with him lor redeeming oral mortgage of B — C depo- 
siting mortgage money under S. 83 and failing to 
obtain possession from B instituting suit for possession 
•—Suit held in efiect one to redeem oral mortgage. 
(Yol 34) 1947 Pat 110 (111). 

46. Costs of mortgagee in suit for redemption. — 

[1] In a suit for redemption where there has been no 
tender of the amount before suit the mortgagor must 
pay the costs of the suit, (Yol 5) 1918 Mad 942 (945) 
(D B) ^ (’34) 8 Bom 190 (193) (D B) K {’98) 22 Bom 
440 (446) (D B) I-* (’95) S G P L R 113 (121) ^ (’09) 2 
Ind Gas 662 (669) (D B) (Cal). 

[2] Mortgagee refusing valid tender — Subsequent 
suit for redemption — Mortgagee is not entitled to costs. 
(1911) 80 L J Oh 295 (297) : 103 L T 895, Rourke v. 
Robinson © (1918) 88 L J Ch 31 (37) : 119 L T 526, 
Graham v. Seal >i‘ (*03) 5 Bom L R 387 (389) (’99) 

1 Bom L B 381 (383) (D B). 

[3j A mortgagee who unsuccessfully disputes the 
mortgagor’s right to redeem will be disentitled to his 
costs. (’84) 1884 Bom P J 254 (D B). 

47. Onus of proof in suit for redemption. — [1] 
Redemption suit —Mortgagor must establish that there 
is a subsisting mortgage in respect of which he is en- 
titled to relief claimed. (Yol 10) 1923 All 441 (441) 3* 
(Yol 20) 1933 All 21 (24) : 54 All 975 (D B) © (Yol 21) 
1934 Lah 121 (122) *$• (Yol 13) 1926 Oudh 546 (547) •$> 
(Yol 14) 1927 Lab 574 (576) ^ (Voi 34) 1947 Pat 110 
(111) ^ (Yol 7) 1920 kll 92 (93) : 42 All 575 (F B) © 
(Yol 25) 1938 Oudh 16 (10) : IB Luck 869, 


[2] Redemption suit — Mortgagor lading to prove 

subsisting mortgage — Suit must fail (Vol 30 i 1913 Mi 
393 (399. 403) : I L R All 76 (F D|.‘ (SpeeiSe 

mortgage pleaded must be proved ) *£« (’27) 100 Ind Gas 
58 (59) (Lab) ^ (Vol 11) 1927 All 781 (782) ^ fVol 18) 
1931 Oudh 378 (379, 380) : 7 Luck 94 ^ (’07) 17 Mad 
L Jour 122 (123) (D B) (Vol 12) 1925 Rang 7 (7) : 
2 Rang 397. 

[3] Mortgagor cannot succeed merely because the 
mortgagee has failed to establish his defence, (’b9j 11 
All 438' (450) (P B) ^ (Voi 1) 1914 All 43 (44). 

[4] Redemption suit — PlaintiS adducing frima 
facie evidence of his right — Onus shifts to opponent. 
(’75) 3 Ind App 85 (SS) (V C) (’89) 11 All 438 (448) 
(P B) 1- (Vol 18} 1931 Pat 295 (296): 10 Fat 417 (DB) 
•^<(’03) 27 Bom 271 (278) (DB). 

[5] What \E prima facie evidence to show tight to 
redeem depends upon the facts of each ease. iVolSi 
1916 All 98 (100) iDB). 

[6] Suit for redemption of mortgage executed 45 
years before suit — Specific mortgage pleaded not pro- 
ved but defendant proved to be mortgagee under soma 
mortgage — Plaintiff held sufficiently discharged onus 
to prove his case. (’03) 27 Bom 271 (277, 278) (D B). 

[7] The admission by the defendant that he is a 
mortgagee under the mortgage sot up, may dispense 
with proof of the plaintiff’s right. (Vol 16) 1929 All 
305 (306) >5* (Vol 16) 1929 All 242 (242) ^ (’13) 20 Ind 
Gas 666 (666) (Low Bur) ^ (Yol 16) 1929 Rang 179 
(180, 181) : 7 Rang 140>5'(’03) 27 Bom 271 (278) (D B). 

[8] Redemption suit— Admission by defendant that 
he is mortgagee under suit mortgage must be one made 
in same suit and not in other proceeding. See (’84) 8 
Bom 543(546, 547) (D B), 

[9] Defendant admitting mortgage— Onus is on him 
to show that it is not redeemable. (Vol 5) 1918 Mad 
121 (122) (D B) ^ (Yol 9) 1922 Mad 185 (185) (D B). 

[10] The very fact of the mortgagee selling his 
rights is an express acknowledgment of the existence of 
a subsisting mortgage and the very fact of the defen- 
dant purchasing those rights is an acceptance on his 
behalf of an existing mortgage, at the date of the sale 
to him. (Vol 11) 1924 All 458 (458, 459) (D B). 

[11] Admission by mortgagee in his written etate- 
ment that he is a mortgagee in possession of land in 
dispute is a sufficient acknowledgment that he is liable 
to be redeemed at the date of the admicsion, (Vol 16) 
1929 All 242(242). 

[12] Defendant admittmg a mortgage but denying 
that plaintiff is mortgagor — Latter cannot succeed on 
mere admission of defendant. (Yol 12 j 1925 Oudh 250 


(251). 

[13] Mortgagor failing to prove mortgage pleaded 
by him— Defendant admitting to be mortgagee under 
different mortgage — Mortgagor can be given a decree 
on basis of admitted mortgage. (’93) 17 Bom 365 (368) 
(D B) ^ (’88) 1888 Bom P J 131 (D B) ^ (Vol 4) 1917 
Mad 495 (499) (D B) ^ (’07) 30 Mad 388 (390) (D B) 
& (’12) 14 Ind Gas 815 (816) (Upp Bur)'i»(Voi 10) 1923 
Rang 24 (25) : 4 Upp Bur Rul 114. 

[But see (Yol 21) 1934 All 656 (657) 96 Ind 

Gas 304 (305) (D B) (All) ^ (Vol 13) 1926 Oudh 546 
(547) ^ (’26) 98 Ind Gas 1035 (1037) (Oudh).] 

[14] Mortgagee admitting mortgage — Admission 
must be taken as a whole -- Mortgagor wishing to rely 
on admission can ba given decree for redemption only 
on payment of amount admitted. (’12) 14 Ind Cas 815 
(816) (Upp Bur) © (Yol 10) 1923 Bang 24 (25) : 4 Upp 


Bur Rul 114. 

48. Suit for possession by mortgagee under 
terms of mortgage deed — Mortgagor, if can plead 
right of redemption in defence. — [1] Suit by mort- 
gagee for possession in accordance with terms of mort- 
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[THE] TRiKSFER OP PROPERTY ACT* 1882 [ S 60 N 48— S 61 N 2 ] 


^[60&. (l) Wiiera a mortgagor is entitled to redemption, then, on the fulfilment of an> 
Obligation to transfer to conditions on the fulfilment o! which he would be entitled to require 0 
tMrd party instead of re- transfer, he may require the mortgagee, instead of re transferring 
transference to moitgagor. property, to assign the mortgage-debt and transfer the mortgaged 

property to such third person as the mortgagor may direct ; and the mortgagee shall be bound to 
assign and transfer accordingly. 

(2) The rights conferred by this section belong to and may be enforced by the mortgagor or 
by any encumbrancer notwithstanding an intermediate encumbrance ; but the requisition 0 ! any 
encumbrancer shall prevail over a requisition of the mortgagor and, as between eneumbrancerSj 
the requisition of a prior encumbrancer shall prevail over that of a subsequent encumbrancer. 

(8 ) The provisions of this section do not apply in the case of a mortgagee who is or has been 
in possession.] 

[a] Sections 60-A and 60-B were inserted bv the Transfer of Property (Amendment) Act, 1929 (20 [XX] 

1929), S. 23. 

®[60B. A mortgagor, as long as his right 01 redemption subsists, shall he entitled at all 
Eight to inspection find reasonable times, at bis request and at his own cost, and on payment of 
production of documents, the mortgagee’s costs and expenses in this behalf, to inspect and make 
copies or abstracts of, or estracla from, documents of title relating to the mortgaged property 
which are in the custody or power of the mortgagee.] 

[a] See S. 60 A, legislative-note [a]. 


^[61. A mortgagor who has executed two or more mortgages in favour of the same mortgagee 
Bight to redeem sepa- shall, in the absence of a contract to the contrary, when the principal 
rately or simultaneously. money of any two or more of the mortgages has become due, be entitled 
to redeem any one such mortgage separately, or any two or more of such mortgages together ] 

[a] Substituted by tha Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 24. 


Section 60— Note 48 (oontd,) 

gage— Mortgagor cannot claim to redeem mortgage in 
that suit. (Vol 24) 1937 Ondb 406 (409) : 13 Luck 
357 (Vol 15) 1928 Lah 668 (669) (D B) 

(Vol 13) 1926 Oudh 357 (358) ; 2 Luck 213 (D B). 

[See however (Vol 7) 1920 Oudh 311 (311).] 

[But see (Vol 12) 1925 Oudh 235 (236) ] 

[2] Suit by mortgagee against lessees from mortga- 
gor to recover possession m accordance with terms of 
mortgage— Neither lessees nor mortgagor can claim to 
redeem mortgage. (Vol 32] 1945 Mad 225 (229) : I L E 
(1945) Mad 803 (D B). 

49 . Adverse possession of equity of redemption. 
— [1] Third person in adverse possession of mortga- 
ged property for 12 years as full owner — Suit for re- 
demption against him does not lie. (’12) 34 All 289 
(294) (P C) •$« (’79) 2 Mad 226 (228, 229) (D B). 

50. Lis pendens. — [1] A purchaser from the mort- 
gagor pending a redemption suit takes subject to the 
event of the suit and must redeem within the time 
fixed by the decree passed in the suit. (’85) 9 Bom 141 
(145) (D B)^(Vol 13) 1926 Nag 21 (22, 23), 23 Nag L R 
86 . 

[2] The mortgagee under a mortgage made during 
the pendency of a redemption suit cannot claim to 
redeem the mortgage after the sale. (’91) 18 Cal 164 
(178) : 17 Ind App 201 (P C), 

[3] A subsequent mortgagee of an equity of redemp- 
tion made during the pendency of a suit on the earlier 
mortgage for foreclosure is bound by the decree though 
not made a party thereto. (1805) 32 E R 1062 (1063): 
8 R R 131, Btshop of Winchester v. Paine. 

[4] If the mortgagee purchases the equity of re- 
demption after a suit for redemption has been filed, he 
is liable to be redeemed as to the whole of the property 
including the share purchased by him. (’86) 10 Bom 
646 (655) (D B). 

51. Mortgage pending attachment, — [1] Property 
mortgaged pending attachment — Auction purchaser 
allowing his right to get possession barred by limita- 


tion— He cannot sue for redemption. (Vol 13) 1926 
Mad 966 (967) (D B). 

52. Amendments in section not retrospective.— 
[1] The amended section is not retrospective, (Vol 21 
1934 Cal 775 (776) ; 61 Cal 894 (D B). 

Section 60A — Note 1 

[j] The interest of a mortgagee is intangible immo- 
vable property and the transfer of such interest can be 
eSected only by a registered instrument (Vol 28) 1941 
Rang 122 (126) (DB)'5‘(Vol 16j 1929 All 161 (163, 164); 
51 All 494 (D B) ^ (Vol 5) 1918 Cal 411 (413) (D B)^'* 
(Vol 13) 1926 Mad 903 (904). 

SECTION 61 — SYNOPSIS. 

1. Scope, 

2. “Mortgagor.” 

3. Contract to the contrary. 

4. Section, if retrospective. 

5. Waiver of right to consolidate. 

1. Scope. — [1] Where a mortgagor has executed 
several mortgages in favour of the same mortgagee over 
the same property, he is, in the absence of a contract to 
the contrary, entitled to redeem any of them without 
at the same time redeeming the others. (Vol 24) 1937 
Oudh 321 (322): 13 Luck 215 (DB)^(Voi 24) 1937 Pat 
156 (168) : 15 Pat 742 (DB). 

2. “Mortgagor.” — [1] The word “mortgagor” in- 
cludes not only the mortgagor himself but also his heirs 
and survivors. (Vol 21) 1934 Oudh 246 (249) : 9 Luck 
657 (DB)'i‘(Vol 22) 1935 Oudh 213 (216) : 10 Luck 481 
(DB). 

[2] If A as manager of the joint Hindu family, exe- 
cutes a mortgage deed, and after bis death A’s son B, 
the then manager of the family, executes another 
mortgage deed in favour of the same mortgagee, agree- 
ing to repay the second mortgage* money along with the 
first, this section will apply. (Vol 21) 1934 Oudh 24fi 
(249) : 9 Luck 657 (DB). 

[3] This section will noS; apply where one mortgage k 
by A as the sole mortgagor, and the other mortgage^ 
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Bigbt of nsuimciuary niort- 62. In the cise of a usufructuary morsgaoe, tiie luoiti^a^or ha* 

gagor to recover possession. a right to recover possession of the property ‘^[together witk the 


Section 61™. Note 2 (conid, } 

by A jointly with B. (Yol 7) 1920 Pat 67 (69 h 5 Pat L 
Jour 644 (DB) (Yol 14) 1927 Mad 1039 A^i2] »DBj. 

[4] Where there are two or more mortgagors, one of 
them alone cannot, by executing a mortgage w th a 
contract lor consolidation, aSeefe the right of h’s co- 
mortgagors to redeem the original mortgage. fVol2o^ 
1936 Oudh 202 (203) 20 Ind Gas 667 (668« 

{Oaah)>J-(Vol 9} 1922 Ail 174 (177] : 44 All 37 tFB) 

3. Contract to the contrary. — [1] The right con- 
ferred by Ss. 60 and 62 to redeem a mortgage upon 
payment of the mortgage-money due under that mort- 
gage is qualified by the xirovisions of this section. lYol 
17) 1^30 All 136 \149t; 52 All 281 (FB). iPer Kmj 

[2] It is open to the parties under th s section to 
enter into a contract to combine two or moto mortgages 
and to agree that one shall not be redeemed without 
redeeming tba others also. (Yol 31 1910 Oadh 329 (330, 
331) iVol 17) 1930 All 136 (149, 156) : 52 All 281 
(FB)'I'(’05) 9 Cal W N 789 (791) (DB) (Yoi 22) 1935 
Oudh 213 (214) : 10 Luck 481 (D B). 

[3] A contract, that the first mortgage shall not be 
redeemed unless the second mortgage ia redeemed is 
valid. (Yol 24) 1937 Nag 54 (55) : I L R (1938) Nag 
l60»J'(Yol 20) 1933 Lah 864 (865)'(D B'KhYol 27) 1940 
All 101 (103) ^ (Vol 10) 1923 Oudh 143 (144) (DB) •$» 
(Vol 16) 1929 Oudh 40(41) (D B) ^ (’31) 132 Ind Gas 
376 (377) (DB) I Lab) I* (Yol 19) 1932 All 55^ (5591 
(DB). 

[4] A contract that the second mortgage shall not be 
redeemed unless the first is redeemed is valid. (Vol 15) 
1928 Pat 582 (583, 594) : 8 Pat 68 (D B)>J«(’13) IS Ind 
Cas7i8(7i9)(DB) (All). 

[5J A contract that neither the first nor the second 
shall be redeemed separately is perfectly valid and 
binding on the mortgagor. (Vol IS) 1931 All 197 (198) 
^<(Voi 21) 1934 Oudh 246 (249) : 9 Luck 657 (D B) ^ 
(Vol 13) 1926 Lah 633 (693, 634) (D B)‘i<(Vol 25) 1938 
Mad 562 (564) (D B) ^ (Yol 22) 1935 Oadh 213 (216): 
10 Luck 481 (D B) ^ (Vol 9) 1922 All 41 (42) (D B) ^ 
(Vol 13) 1926 Lah 494 (495) : 7 Lah 297 (D B). 

[6] Where there is a contract that a further charge 
created on property shall not be redeemed without re- 
deeming an earlier mortgage, the contract is perfectly 
valid and enforceable. (Vol 3) 1916 Oudh 329 (331) ^ 
(’10) 6 [rd Gas 165 (166) (DB) (All)‘5'(’85) 9 Bom 236w 
(236w)'^(’09) 31 All 482 (485. 494) (DB). 

[7] The contract to the contrary must be cleaily and 
unequivocally expressed and must be strictly construed. 
(Vol 1) 1914 Oudh 23 (24) : 16 Oudh Gas 267«'« Vol 13) 
1926 Oudh 59 (61)'5‘(Vol 7) 1920 Lah 387 (388V; 1 Lah 
105 (DB). 

[8j The onus of establishing a contract to the con- 
trary is on the mortgagee. (Vol 7) 1920 Lah 887 (388); 
1 Lah 105 (DB]^{Yol 4) 1917 Oudh 388 (389). 

[9] A covenant in the later of two mortgagors ran: 
*‘When the whole of the mortgage-money due under 
this deed together with the amount due under the pre- 
vious deed shall be paid the mortgage shall be redee- 
mable”. It was held, that it was a contract to the 
contrary within the meaning of this section. (Vol 9) 
1922 All 403 (403). 

[103 A executed a usufructuary mortgage in favour 
of B. Later, A borrowed a further sum from B and 
executed a document which provided : “l shall first pay 
this debt including principal and interest and thereafter 
I can redeem the mortgaged village having paid up the 
mortgage-money. Without the payment of this debt, I 
cannot redeem the mortgaged village”. It was held that 
the deed was a deed of farther charge and that the 


contract to the contrary was enforceable. (Vol 15) 192^ 
Oudh 273 (275, 276) : 3 Luck (DB)l« (Vo' 17 )1930 
P C 176 (177) : 57 Ind App 173 : 5 Luck 365 (PC). 

[li] A executed In favour of 1) difi rent mortgage 
deeds relating to difrerent plots of land at the same 
time. Each deed contained a clau^, which lan*. “When 
I, the mortgagor, will pay up the entire money secured 
un the other mortgage deeds which have been esecDtefl 
to-day, I would gat m 5 ’ land redeemed from the mort- 
gagee.” It was held that the agreement did not amount 
tj emsOi'daU m cf the iniisaet ons into one transaction. 
The clause merely contained a col! iteral apreement as 
to the dale when the right of TPdeaipt.oii in each cas* 
was to be exerc scd. tYcl27 1910 Lah 9"' '99, 100' 
DB' 

[l‘i] e\e..u‘Gd a uscfrculuEi y in itgagc ia :.nc’a 
of B and later on, a seeoed mortg.ge in Lis ti\our 
secure tiu’ther advances. It was agreed at the time 
the second moitgage that if the interest was r.ot paid 
annually, the mortgagee could, li he so desired, sue to 
recover the money due on the second mortgage. It was 
also agieed that the first mortgage should not be re- 
deemed without the redemption of the second mortgage 
also being effected. It vras held that the agreement did 
not amount to a contract to the contrary. (Vol 10) 19*23 
All 454 (454, 455). 

[13] Where a mortgagee has been in possession by 
virtue of a mortgage created before 1901 in Puujab and 
second mortgage or charge is cteaied after 1901 on 
the same property with the stipulation that possession 
will remain with the mortgagee till the second mortgage 
is redeemed or the charge is paid, the Collector can 
declare that the mortgage created before 1901 has been 
extinguished but cannot order that possession be han- 
ded over to the mortgager without payment of the 
additional charge or mortgage-debs, (Yoi 34) 1947 Lah 
278 (-280) (FB). 

4. Section, if retrospective.-»[l3 The amendment 
of the section has no retro-pective effect. (Yol 24) 1937 
l^at 156 (I38j : 15 Pat 742 (DB) ^ (Yui 34) 1947 Mad 
18 (32) (DB). 

5. Waiver of right to consolidate. — [1“ -1 made 
four mongages in favour of B and subsoquently made 
another mortgage in iavour of C the consideration be- 
ing that C should discharge B’s mortgagt?. C dischar- 
ged the first three mortgages in favour of B, but net 
the fourth. Sub-eqiiently L* sued on his fouith mort- 
gage impleading C as a subsequent mortgagee. The 
latter set up prior mortgage rights in xesptct ol the 
mortgages discharged by him. It was held that B’& 
conduct in receiving payment in respect of the three 
prior mortgages operated as a waiver of his right to 
coasoUdate his mortgages and that consequently 0 was 
entitled to priority in respect of the mortgages so paid 
off. (Yoi 24) 1937 Oal 194 (198) (DB). 

SECTION 62 — SYNOPSIS 

1. Scope. I 

2. Suit for possession by co-mortgagor. 

3. “Recover possession.” 

4. Clause (a), 

5. Clause (b). 

6. Lease to mortgagor. 

7. “When the term ...... has expired.” 

8. Successive suits for possession. 

9. This section and section 61. 

1. Scope.— [1] This section is a special provision 
which is supplementary to the general provisions oi 
S 60. (Vol 1) 1914 Oudh 376 (377): 17 Oudh Gas 38S 
(Yol 17J 1930 All 136 (157) : 52 All 281 (FB). 
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mortgage-deed and all documents relating to the mortgaged property -which are in the possession 
01* power of the mortgagee] , — 

(a) where the mortgagee is authorized to pay himself the mortgage^money from the 
rents and profits of the property, — -when such money is paid ; 

(h) where the mortgagee is authorized to pay himself from such rents and profits ^[or 
any part thereof a part only of the mortgage money] — w^hen the term, if any, 
prescribed for the payment of the mortgage- money has expired and the mortgagor 
pays or tenders to the mortgagee °[the mortgage money or the balance thereof] or 
deposits it in Court as hereinafter provided. 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S 2o. [b] Substituted 
%bid., for “the interest of the principal money”, [c] Suhstihited^ ^bid , for “the principal money”. 


Section 62 — Note 1 (conidj 

[2] A suit for redemption of a usufructuary mort- 
gage necessarily involves a prayer for possession and is 
in substance a suit for possession, (’03) 25 All 115 
(120) : 30 Ind App 54 (PC) (Voi 1) 1914 Cal 894 
(895) (DB) (Yol 11) 1924 Mad 292 (294) : 47 Mad 
203 (DB) (Vol 22) 1935 All 578 (578). 

[3] In a case falling within clause (a) of the section, 
suit of the mortgagor for possession is not one for re- 
demption. (’97) 11 G P L R 103 (105) ^ (Vol 17) 1930 
Mad 160 (166) (DB)‘J< (Vol 33) 1946 AlHOO (402) (DB). 

2. Suit for possession by* co-mortgagor— [1] 
“Where the mortgage-debt is fully satisfied out of the 
rents and profits of the properly, one of the several co- 
mortgagors has no right to take possession of the shares 
of his co-moitgagors ; he can recover possession only 
of his own individual share. (’85) 7 All 376 (378) (DB) 

(’94) 16 All 254 (255) (DB) ^ (’13) 16 Oudh Cas*163 
(172). 

[2] Even in a case where the mortgage has been paid 
out of the usufruct of the property, it may be held in 
the particular circumstances of the case, that a co- 
mortgagor has redeemed the property. (Vol 30) 1943 
Bom 191 (193) (DB). 

3. “Recover possession.” — [1] Where a usufructu- 
ary mortgage is tollcwed or preceded by a mortgage, under 
which the mortgageo is not entitled to hold possession 
of the property, the satisfaction of the usufructuary 
mortgage will entitle the mortgagor to get back the pos- 
session of the propertv. (Vol 17) 1930 All 136 (139,157): 
52 All 281 (PB). 

4. Clause (aj [1] Form of mortgage described in 

cl, (a) resembles a vivum vadium in which no time is 
fixed for redemption and the mortgagee is entitled to 
remain in possession till the entire mortgage-debt is 
wiped ofi from the rents and profits of the property. 
(’93) 16 Mad 486 (489, 490) (DB) ^ (Vol 12) 1925 Mad 
825 (826) ^ (’88) 1 Cal L E 256 (258). 

[2] The words “when the money is paid” mean 
when the money is paid from the rents and profits and 
do not include a payment by the mortgagor. (’93) 16 
Mad 486 (489, 490) (DB) tSB (Vol 17) 1930 Mad 160 
(162/ (DB) (’93) 6 G P li B 43 (48). 

[3] A suit to recover jiosaession of the property by 

the mortgagor before the debt is satisfied out oC the 
rents and profits is premature and must be dismissed. 
(’93) 16 Mad 486 (488) (f)B) (*9S) 6 C P L E 43 (48) 

^ (Vol 6) 1919 Mad 819 (820) (DB). 

[4] Where it is the intention of the parties as expres- 
sed in the deed that the mortgagee is to take the rents 
and profits for a certain period, on the expiry of which 
the mortgage-money is to be deemed to be satisfied, 
the mortgagor cannot, before the expiry of the period, 
recover possession of the mortgaged property. (’80) 2 
Alad 314 (316) (DB) © (Vol 12) 1925 Mad 825 (827). 

[5] Where the term fixed does not form the essence 
of the contract, the mortgagor is entitled to recover 
possesaiorr of the property as soon as the mortgage-debt 
is satisfied from the rents and profits, even before the 


expiry of the term. (Vol 5) 1918 Oudh 432 (434) (DB) 
© (Vol i) 1914 Oudh 160 (162): 17 Oudh Gas 218. 

[6] Even in cases where the term fixed forms the 
essence of the contract, the mortgagor may be allowed to 
recover possession of the mortgaged propertv before the 
end of the term on equitable ground. (Vol 12) 1925 
Mad 825 (827) © (Vol 4) 1917 Cal 853 (854) (DB) © 
(’12) 34 All 659 (662) (DB) © (Vol 5) 1918 Oudh 432 
(434) (DB). 

[7] Where a mortgagor sues the mortgagee in posses- 
sion claiming to redeem the property before the period 
fixed for redemption or before the amount paid was 
discharged out of the income of the property, alleging 
that the amount advanced was much less than the 
amount of consideration specified in the mortgage, the 
mortgagor is not entitled to redeem earlier than the 
period fixed, (Vol 32, 1945 Mad 840 (342). 

[8] A executed in favour of B, what purported to be 
a mortgage with possession for 14 years The deed 
provided that on the expiration of the term, the mort- 
gagor shall come into possession without settlement of 
account. When the term expired, B refused to give up 
possession of the property on the ground that owing to 
the misrepresentation of the mortgagor he had not 
received the entirety of the premises comprised in the 
deed. B claimed the right to hold the property until 
he bad recouped himself. It was held that A was entit- 
led to rely on bis proprietary right and in the absence 
of any stipulation express or implied in the mortgage- 
deed depriving him of the right to recover possession, 
he was entitled to succeed. (‘03) 25 All 115 (120) : 30 
Ind App 54 (PC). 

5. Clause (b). — [1] Where the rents and profits 
are to be taken in lieu of the interest, the mortgagee 
takes his chance of the rents and profits being greater 
or less than the interest which might have been reser- 
ved by the mortgage-bond and the mortgagor is entit- 
led to recover possession of the mortgaged property on 
payment of the principal money only, (’02) 24 All 521 
(531) : 29 Ind App 148 (PC). 

[2J Where under the terms of the mortgage, the 
mortgagee was to receive the rents and profits in lieu 
of interest and pay a certain sum out of the rents and 
profits as malikana to the mortgagor which Biim was 
never paid, the mortgagor was held entitDd to redeem 
on paying the principal after deducting the unpaid 
malikana. (Vol 11) 1924 All 591 (592) : 46 All 633 
(DB) © (Vol 14) 1927 Pat 235 (285) (DB). 

[3] The mortgagor cannot get credit for any rent 
payable on account of the morigaged properties to the 
landlord which is not actually paid by him. (Vol 21) 
1934 Cal 149 (150) (DB). 

[4] A executed a usufructuary mortgage in favour of 
B, the rents and profits to be appropriated in lieu of 
interest. A failed to deliver possession of a portion of 
the mortgaged property, hut B took no steps to call for 
additional Beourity, It was held that B bad acquiesced 
in his dispossession and was, therefore, not entitled to 
claim interest on the mortgage-money on account of 
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63. Where mortgaged proprty in possession of the mortgagee has, during the continuance of 
Accession to mortgaged the mortgage, received any accession, the mortgagor, upon redemption, 

property. shall, in the absence of a contract to the contrary, be entitled as against 

the mortgagee to such accession. 

Where such accession has been acauired at the expense of the mortgagee, and is capable of 
Accession acqq,ired in Separate possession or enjoyment without detriment to the principal 
^ irtue of transferred property, the mortgagor desiring to take the accession must pay to the 

ownership. mortgagee the expense of acquiring it. If such separate possession or enjoy- 

ment is not possible, the accession must be delivered with the property; the mortgagor being 
liable, in the case of an acquisition necessary to preserve the property from destruction, forfeiture 
or sale, or made with his assent, to pay the proper cost thereof, as an addition to the principal 
money, ^'[with interest at the same rate as is payable on the principal, or, where no such rate is 
fixed, at the rate of nine per cent, per annum]. 

In the case last mentioned the profits, if any, arising from the accession shall he credited to 
the mortgagor. 

Where the mortgage is usufructuary and the accession has been acquired at the evpeiise of the 
mortgagee, the profits, if any, arising from the accession shall, in the aibsence of a contract to the 
contrary, be set off against interest, if any, payable on the money so expended. 

[a] Subst%tuted by the Transfer of Property (Amendment) Act, 1929 (20 [XS of 1929), S. 2 6, for “at the same 


rate of i nteresfi*. ;; 

Section 62 — Note 5 (conid.) 
dispossession. (19001 24 All 521 (531) : 29 Ind App 
148 (PC) ^ (Vol 21) 1934 Cal 149 (150) (DB) ^ (*04) 
27 All 313 (317) (DB). 

[5] A personal covenant by the mortgagor to pay 
year by year, the deficiency in the profits is not suffi- 
cient to enable the mortgagee to add the deficiency to 
the principal. (Vol 4) 1917 All 165 (165) (DB). 

6. Lease to mortgagor — [1] Where the mortgagee 
leases back the property to the mortgagor, if the mort- 
gage and the lease form part of one transaction, namely 
the transaction of mortgage, the lease providing only 
the mode in which the interest upon the mortgage is 
to be paid, the mortgagor cannot redeem the mortgaged 
property without paying the arrears of rent. (’98) 20 
All 401 (407) (DB) ^ (’05) 32 Cal 576 (580) (DB) ^ 
(Vol 6) 1918 Mad 942 (944) (DB). 

[2J Where the two transactions of lease and mort- 
gage are independent transactions, the mortgagor can- 
not be compelled, as a condition precedent to the 
redemption of the mortgage, to pay ofi the arrears of 
rent due under the lease. (’04) 27 All 313 (316) i,DBj 
Vol 24) 1937 Lab 790 (791). 

7. “When the term has expired.”— [1] 

There is nothing to prevent a term being fixed in a 
usufructaary mortgage, for the mortgagee’s enjoyment 
during which the mortgage cannot be redeemed. (Vol 
26) 1939 Lah 235 (236) (DB) ^ (Vol 27) 1940 Cal 437 
(438)(DB)'F(Vol 15)1928 I^at 637(618): 8 Pat 243 (DB). 

[2] A moTEgagee who has failed to get possession for 
a portion of the period fixed by reason of the fault of 
the mortgagor is not thereby entitled to get the period 
extended or added to. (Vol 14) 1927 Mad 173(174) (DB). 

[3] This section cannot prevail against the pro^'isions 
of S. 26G- of the Bengal Tenancy Act (VIII of 1585 as 
amended by Bengal Act VI of 1938). Even if a term is 
fixed until the expiry of which the mortgagor is not 
entitled to redeem, the mortgagor can sue to recover 
Dossession of the property after 15 years. (Vol 29) 
1942 Gal 55 (57) (DB). 

[4] Where, under the terms of the usufructaary 
mortgage, the mortgagee is to take the profits in lieu of 
Interest and the mortgagor is to redeem on payment of 
the prineipai at the end of the stipulated period the 
mortgagor cannot recover possession at the end of the 
period until be pays or tenders or deposits into the 
Court the principal (’09) 31 All 318 (322) (DB), 


[5] Where the usufructuary mortgagee is to take 
profits in lieu of interest and the mortgagor is liable 
under the terms of the mortgage to pay interest in 
default of payment of principal at the end of the stipu- 
lated period and there is nothing in the deed to show 
that such interest is not to be a charge on the property, 
then the mortgagor cannot recover possession until he 
pays or tenders or deposits into Court the principal 
together with such interest. (Vol 30) 1943 Mad 109 
illO). 

8. Successive suits for possession.— [1] A dismis- 
sal of a suit for possession under this section on the 
ground that it is premature, does not bar a subsequent 
suit claiming the same relief. (’99) 21 All 251 (259) 
(D B). 

9. This section and section 61.— [1] Where a 

usufructuary mortgage is follow'ed or preceded by a 
simple mortgage or a deed of further charge and there 
is no contract to the contrary within the meaning of 

S. 61, the m^rfgagor has a right, on the mortgage- 
debt being satisfied, to recover x^ossession of the mort- 
gaged property under th’S section without at the same 
lime redeeming the other mortgages. (V ol 1 ) 1914 Oadh 
•j 3 : 10 Oudh Gas 267. 

[2] Where the mortgage deed contains a contract to 
consolidate the charges, the mortgagor cinnot recover 
back the possession of the property w’ithout redeeming 
all the charges. (Vol 17) 1930 B C 176 [111} : 5 Luck 
365:57 Ind App 173 (PC). 

SECTION 63 — SYNOPSIS 

1. Scope. 

2. Accretions to land. 

3. Buildings, etc., erected on mortgaged land, 

4. Tree fallen on land. 

5. Acquisitions by the mortgagee. 

6. “During the continuance of the mortgage.” 

7. “Be entitled as against the mortgagee to such 
accession.” 

8. Suit to recover accession to mortgaged pro- 
perty— Nature of. 

9. Costs of acquisition, 

10. Consent of mortgagor. 

1. Scope. — [1] The expression “accession” is not 
confined to physical acquisitions or additions to the 
mortgas^ad property but will include also the acquisition 
of an interest in property. (’31) 1931 Mad W N 595 
(597, 598) ® (’09) 7 Mad L Tim 148 (150) (D B) ® 
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^[63&. ( 1 ) Where mortgaged property in possession of the mortgagee has^ during the 
Improvements to mort- continuance of the mortgage, been improved, the mortgagor, upon redemp- 
gaged property. tlon, shall, in the absence of a contract to the contrary, be entitled to the 


Section 63 — Note 1 (contd.) 

(’02) 25 All 46 (47) (D B) ^ (Yol 11) 1924 Nag 165 
(155) (D B) ® (Yol 1) 19U All 199 (201). 

2. Accretions to land. [1] Where there is an 
scquiBition of land from the sea or a river by gradual,* 
slow and imperceptible means, there, from the supposed 
necessity of the case, and the difficulty of having to 
cfetermine year by year, to whom an inch, or a foot, or 
a yard belongs, the accretion by alluvion is held to 
belong to the owner of the adjoining land. Such an 
accretion will be an ‘‘accession” to the adjoining land 
within the meaning of this section, and if the accession 
is made while the adjoining land is in the possession of 
the mortgagee the mortgagor will, on redemption, be 
entitled to such accession also. (’70) 13 Moo Ind App 
467 (473) (P G> ^ (’06) 28 All 256 (260) (D B) •$< (’99) 
22 Mad 464 (469) ; 26 Ind App 107 (P C) ^ (Yol 1] 
1914 Mad 290 (293) (D B). 

3. Buildings, etc., erected on mortgaged land. — 

[1] Unless and until a stranger erecting building on 
the land of another gives up his right to remove the 
building it cannot be said that it is an accession to the 
property. If he gives up such right the building will 
become an accession to the property. (Vol 18) 1931 All 
277 (280) : 53 All 334 (F B). 

[2] Where, under a contract with tbe mortgagor, A 
built a puoea house on the mortgaged property, one of 
the stipulations in the contract being that A should 
live in it for a certain rent as long as the house stood 
on the land, it was held that tbe house must be regard- 
ed as an accession to the mortgaged property. (Vol 22) 
1935 Rang 420 (422) (DB). 

[3] “Where the mortgaged property is a kachcha 
house and the mortgagee in possession substitutes in 
Its place an entirely new building it is not an accession 
but the case is one of improvement governed by S 63- A. 
(Vol 31) 1944 All 204 (205); I L R (1944) All 302 (DB). 

[4] In the case of machinery brought into a mort- 
gaaed building, it may be necessary in some cases to 
consider, how far tbe definition of the expression 
“attached to tbe earth” in S, 3 of the Act will bear 
upon the decision of the question. (Vol 26) 1939 Mad 
684 (685) (D B). 

[5] Where the machinery installed in a building is 
in the nature of a “fixture” thereto it will be an 
“accession” to the building. (Yol 20) 1933 Rang 195 

E ; 11 Rang 322 (D B) ^ (Vol 12) 1925 Rang 250 
252) (D B) © (Vol 22) 1935 Lab 350 (354) : 16 
Lab 881 (DB). 

4. Tree fallen on land. — [1] Where by natural 
causes, a tree falls on the mortgaged land in the posses- 
sion of a mortgagee under a mortgage under which he 
IS entitled to taka the produce of the property for inte- 
rest, the tree is not “accession” to the property. The 
mortgagee is entitled to it as part of the produce of the 
property. (Vol 19) 1932 All 500 (502) (D B). 

5. Acquisitions by the mortgagee.-— [1] Section 
63 deals expressly with accessions which have been 
acquired at the expense of the mortgagee and would 
appear to be clearly applicable to cases in which a sub- 
ordinate tenure has admittedly been acquired by the 
mortgagee as an accession to the mortgaged property. 
8. 63 cannot be read as entitling the mortgagor to 
recover acquisitions made by the mortgagee for his own 
benefit in circumstancss which do not bring him within 
8. 90, Trusts Act, (Vol 19) 1932 P C 199 (201) : 59 
Ind App 366 (P C), 

[2j It has been held that an extension into adjoin- 
ing Government waste land made by tbe mortgagee is 


not an accession to tbe mortgaged property. (Vol 11) 
1924 Rang 131 (131, 132) (Vol 23) 1936 Rang 127 
(127, 128) 

6. “During the continuance of t^e mortgage.” — 

[1] The section applies only to accessions received 
during the continuance of the mortgage. (Vol 18) 1931 
All 277 (283) ; 53 All 334 (P B)'5<(Vol 8) 1921 Mad 627 
(628, 629) (D B). 

[2] Where a usufructuary mortgagee of a share of a 
village took during the currency of his mortgage, a 
mortgage by way of conditional sale of an occupancy 
holding of a tenant of the village, but subsequent to the 
expiry of his own mortgage, foieclosed the mortgage 
by conditional sale it was held that the right acquired 
by foreclosure of such mortgage must be held to be an 
accession to which the mortgagor would be entitled on 
redemption. (’09) 10 Cal L Jour 83 (87) (DB) ^ (’01) 
14 G P L R 169 (170). 

7. “Be entitled as against the mortgagee to such 
accession ” — [1] A mortgagor is not obliged to take an 
accession to the mortgaged property and pay for it, Ii 
he wishes to take it he must pay the mortgagee the 
costs of tbe acquisition if any under the second paragraph 
of the section. (Vol 4) 1917 Lah 430 (431) (Vol 13) 
1926 Pat 572 (574) (DB), 

[2] Where tbe mortgagor never treated certain 
acquisitions as accessions or made any claim thereto 
and allowed the mortgagee to remain in possession of 
the lands as occupancy raiyat, it was held that he could 
not subsequently claim the same as accessions. (Vol 13) 
1926 Pat 572 (574) (D B). 

8. Suit to recover accession to mortgaged pro- 
perty — Nature of. — [1] It has been held that a suit 
after r-ffiemption, to take over accessions to the mort- 
gaged property is not one for redemption within the 
meaning oi Art. 148 of the Limitation Act, but is one 
that will be governed by Art, 144 of that Act. (Vol 4) 
1917 Lah 430 (431, 432). 

9. Costs of acquisition.— [1] A building or a grove 
which is an accession to the land is not capable of 
separate possession and enjoyment and if the construc- 
tion or the planting of the grove is not made with the 
mortgagor’s assent and is not necessary for the preser- 
vation of the principal property, the mortgagor is not 
bound to pay any costs to the mortgagee on redemp- 
tion. (Vol 18) 1931 All 277 (283, 284, 287) : 53 All 
334 (F B). ((Vol 15) 1928 All 381, Not approved.) © 
(’26) 92 Ind Gas 262 (262, 263) (Oudh). (Grove.j^' (Voi 
17) 1930 Rang 63 (64) : 8 Rang 233 (DB). (Fruit trees.) 
© (’29) 116 Ind Gas 894 (895) (D B) (Lah). 

[2] A well newly constructed on the mortgaged land 
by the mortgagee unless it is constructed with the 
mortgagor’s consent should be delivered over to the 
mortgagor on redemption and he is not bound to pay 
the cost thereof. (Vol 1) 1914 Nag 68 (70) : 10 Nag 
L R 166. 

[3] Where an old well on mortgaged land which had 
been rendered useless from natural causes, was re- 
paired by the mortgagee with the mortgagor’s consent, 
it was held that the mortgagee can claim the amount 
spent therefore. (’95) 17 All 282 (284). 

10. Consent of mortgagor. — [1] The consent of 
the mortgagor spoken of in the second paragraph of the 
section, may be oral or even tacit, (Vol 9) 1922 Nag* 
262 (263). 

Section 63A — Note 1 

[1] An auction-purchaser in execution of a decree' 
under a prior mortgage to which the puisne mortgagee 
was not a party, cannot claim the amount spent by him 
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improvement; and ilie mortgagor sliaii not, save only in cases providsa lor m aao-Seidon ^2), le 
liable to pay the cost thereof. 

(2) Where any such improvement was aSoGted at the cost of the mortgagee and was necessary 
to preserve the property from destruction or deterioration or was necessary to prevent the security 
from becoming insufficient, or was made in compliance with the lawful order of any public servanfc 
or public authority, the mortgagor shall, in the absence of a contract to the contrary, be liable to 
pay the proper cost thereof as an addition to the principal money with interest at the same rate as 
13 payable on the principal, or, where no such rate is fixed, at the rate of nine per cent per annum, 
and the profits, if any, accruing by reason of the improvement shall be credited to the 
mortgagor.] 

[a] Inseried by the Transfer o! Property (Amendment) Act, 1929 (20 [XX] cf 1929}, 8. if", 

6^. "Where the mortgaged property is a lease ' ' ' ], and the mortgagee obtains a 

Eenewal of morfc* renewal of the lease, the mortgagor, upon redemption, shall, the absence of 
gaged lease. a contract by him to the contrary, have the benefit of the new lease. 


[a] Tbe words “for a term oi years'* were repealed bv 

[XX] of 1929), S, 28. 

Section 63 A — Note I (contdt) 

on improvements. (Vol 18) 1931 All 277 (289) I 53 

All 334 (PB) ^ (’97) 20 Mad 120 (123, 124) (DBj. 

[2] A purchaser from the mortgagor who pays ofi 
a prior mortgagee is entitled to the costs of improve- 
ments effected by him, as a prior charge as against the 
subsequent mortgagee. (Vol 13) 1926 Lah 430 (431) : 

7 Lah 212 (DB). 

[3] If a mortgagor has agreed to become liable for 
the costs cf any improvement that the mortgagee 
might make, he would be so liable even though the 
impro'vements are not of the nature referred to m sub- 
3. (2). (Vol 31) 1944 All 204 (206) ; I L K (1944) All 
302 (DB). 

[4] Where under tbe mortgage agreement tbe mort- 
gagor made himself liable for reasonable improvements 
by the mortgagee, it was held that this condition did 
not justity the demolition and rebuilding of a house at 
a cost equal to several times the mortgage-debt. (Vol 7) 
1920 Lah 28 (29) (D B). 

[5] Where under the terms -of tbe mortgage, the 
mortgagor expressly agrees to pay at the time of re- 
demption the coses of construction of any new building 
which the mortgagee may erect upon tbe mortgaged 
property after demolition of the old building the mort- 
gagee would be entitled to such costs at the time of 
redemption even though the costs incurred are several 
times the mortgage-debt (Vol 31) 1914 Ail 204 (206) ; 

I L R (1944) All 302 (DB). 

[6] Tbe mortgagor agreed in the mortgage-deed that 
if the mortgagee constructed wells on the land he 
would recoup the mortgagee the costs thereof, but the 
mortgagee after having constructed wells in a portion 
of the property purchased such portion himself : Held 
that the contract did not contemplate the mortgagee 
himself purchasing the land and that it would be in- 
equitable to allow the mortgagee to have the benefit of 
the wells and also to claim tbe costs thereof from the 
mortgagor. (’06) 28 All 593 (596) (DB). 

[7] If there is a contract under which tbe mortgagor 
will not be entitled to the improvements, it may be 
reasonably inferred that if the improvements are such 
that they cannot be severed from the land and taken 
away by the mortgagee the mortgagor must be held 
Hab'eto pay the costs of such improvements. (Vol 84) 
1947 Mad 197 (202) (DB). 

[8] A usufructuary mortgage in Malabar carries 
with it the mortgagee’s right to efieot and oUim the 
costs of improvements. The fact that a part of the 
mortgage property was in Malabar and the mortgage- 
deed was in Malayalam language do not necessarily 


the Transfer oi Property (Amendment) Aot, 1929 (20 


lead to the inference that there was an implied “con- 
tract to tbe contrary.” Wol 34^ 1947 Mad 197 (202j 
(D B). 

[9] W here a mortgagee seeks to make the mortgagor 
liable for a large amount as cost of improvements it is 
the duty of the mortgagee to establish by indubitable 
evidence the fact of the execution of suchimprovementa 
and the actual expen-es incurred by him for effectiiig% 
them. \Yo[ 34) 1947 Mad 197 (202) (DB). 

[10] The mortgagee is entitled to interest on the 
costs of tbe improvement in cases where such costs are 
allowable to him under sub-s. (2). (Voi 27) 1940 Lah 
199 (200). 

[11] It has been held that though a decree for re- 
demption fixes the value of improvements made by the 
mortgagee, a re-valuation of such improvements can he 
made at tl e time of execution of the decree if oiroam- 
stances show that the value has increased or decreased 
subsequenr to the decree. (’97) 20 Mad 124 (128) (D B) 

C87) 10 Mad 367 (3G«) (DB). 

Section 64 Note I 

[1] This section applies even wheia the mortgagee 
was forced to renew the leata and there was no collusion 
between him and the landlord. \,’02) G Cal V7 H 372 
(374 375) (DB), 

[2] An occupancy tenant roade a irsiifrcctuiry 
mortgage of his holding, there being an airangement 
between h-mself and the mortgagees as to the payment 
of rent. The rent fell into arrears and the landlord 
determined the tenancy, ejected the tenants and granted 
a new lease to tbe mortgagees : Held that the mort- 
gagor’s attempt to treat tbe new lease as one for his 
beneUt was really asking in effect for the transfer of 
the lease to himself, that this was prohibited by S. 9 
of the Agra Rent Act, 1881, and that the mortg^igor 
could not get the benefit of the lease. (’05) 2 All L «four 
583 i584, 585) (DB). 

[3] Where a new lease was obtained bona fide by 
the mortgagee after giving all parties interested notice 
and an opportunity of renewal it was held that such 
new lease is not for the benefit of the mortgagor. (’21) 
62 Ind Caa 692 (694, 695) iDB) (Cal). 

[4] The renewal by the mortgagee of the patta for 
the mortgaged land or the making of a new settlement 
with the Government does not take away the right of 
the mortgagor to redeem the land so settled. (’05) 32 
Cal 296 (312) : 82 Ind App 23 (PC). 

[5] Inam land resumed — Mdd that the mortgagor 
was entitled to the land on redemption. (’12) 36 Bom 
539 (542) (DB) ^ (1900) 24 Bom 482 (433) (DB). 
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Implied contracts by 65. In the absence oi a contracii to the contrary, the mortgagor shall 

mortgagor. be deemed to contract with the mortgagee — 

(a) that the interest which the mortgagor professes to transfer to the mortgagee subsists^ 
and that the mortgagor has power to transfer the same ; 

(L) that the mortgagor will defend, or if the mortgagee be in possession of the mortgaged 
property, enable him to defend, the mortgagor’s title thereto ; 
ic) that the mortgagor will, so long as the mortgagee is not in possession of the mortgaged 
property, pay all public charges accruing due in respect of the property ; 

(d) and, where the mortgaged property is a lease ®[ that the rent payable under the 
lease, the conditions contained therein, and the contracts binding on the lessee have 
been paid, performed and observed down to the commencement of the mortgage; 
and that the mortgagor will, so long as the security exists and the mortgagee is not 
in possession of the mortgaged property, pay the rent reserved by the lease, or, if 
the lease be renewed, the renewed lease, perform the conditions oont ained therein 
and observe the contracts binding on the lessee, and indemnify the mortgagee 
against all claims sustained by reason of the non payment of the said rent or the 
iion-porformance or non-observance of the said conditions and contracts ; 

(c) and, where the mortgage is a second or subsequent incumbrance on the property, 
that the mortgagor will pay the interest from time to time accruing due on each 
prior incumbrance as and when it becomes due, and will at the proper time discharge 
the principal money due on such prior incumbrance. 

^ *] 

The benefit of the contracts mentioned in this section shall be annexed to and shall go with 
the interest of the mortgagee as such, and may be enforced by every person in whom that interest 
is for the whole or any iDart thereof from time to time vested. 

[a] The words “for a term of years*’ were repealed by the Transfer of Property (Amendment) Act, 1929 (20 
[XX] of 1929), S. 29. [b] Certain words were repealed^ ibid. 


SECTION 65 — SYNOPSIS 

1. Scope. 

2. Clause (a). 

3. “In the absence of a contract to the "contrary.” 

4. Remedies of mortgagee on breach of the implied 

contracts under this section. 

5. Benefit of contract goes with mortgagee’s in- 

terest. 

1. Scope. — [1] Contracts implied under this section 
cannot be said to be ‘‘covenants running with the land.” 
(Vol 4) 1917 Mad 228 (230, 231) : 39 Mad 959 (DB). 

[2] Where a mortgage was executed in 1880 and the 
mortgagor lost bis title to a portion of the property 
subsequently, it was held that the mortgagee could not 
claim any damages by reason of the diminution of his 
security. (’13) 35 All 48 (57) : 40 Ind App 31 (PC). 

2. Clause (a). — [1] A breach of the covenant 
under this clause does not render the mortgage itself 
void. (’08) 12 Cal W N 94 (96) (DB). 

[la] It has been held that the warranty of title 
contained in this clause, includes a warranty of quiet 
enjoyment. (Voi 31) 1944 All 195 (195) : I L R (1944) 
All 277 (DB). 

[2] The mortgagor cannot derogate from his own 
grant and he and his representatives will not be allowed 
to deny his title as against the mortgagee. (Vol 9) 1922 
P C 382 (383) (PC). 

[3] Where the mortgage is forbidden by law the 
mortgagor is not estopped from denying bis title as 
against the mortgagee. (12) 34 All 640 (642) (DB) ^ 
(Vol 18) 1931 All 38 (40) (DB) ^ (’96) 19 Mad 200 
(206, 208) © (’03) 6 Oudh Cas 331 (333, 335, 336) 
(DB) © (Vol 15) 1928 Oudh 500 (501) (DB) © (Vol 17) 
1930 Bom 135 (137) ; 53 Bom 676 (DB). (No estoppel 
against statute.) © (Vol 2) 1915 Cal 161 (164) : 42 Cal 
455 (DB). (Do.) © (12) 34 All 155 (157) (DB). (Do.) 

[4] Where the truth is known to the mortgagee the 


mortgagor is not estopped from denying his title against 
the mortgagee (Vol 11) 1924 Nag 363 (365) © (*10) 34 
Bom 175 (182) (DB). 

[5] The failure to disclose at the time of the mort* 
gage the existence of a prior inoumbrance is a breach 
of an obligation imposed by cl. (a). (10) 7 Ind Cas 251 
(252) (DB) (Gal). 

[But see (Voi 21) 1934 Nag 143 (151) : 30 Nag D R 
303.] 

[6] The mortgagee cannot, if he was aware of the 
defect of title at the time of the mortgage, get any 
relief on the implied contract under cl. (a). (Voi 18) 
1931 Lab 694 (695, 696). 

[But see (Vol 2) 1915 Mad 1215 (1218) (DB).] 

3. “In the absence of a contract to the con- 
trary." — [1] The mortgagee knew all the circumstances 
when he took his mortgage. It was held on the facts of 
the ease that there was an implied understanding 
between the parties that there should be no such con- 
tract as is referred to in clause (a) of this section. (’08) 
4 Mad L Tim 437 (438) (D B), 

4. Remedies of mortgagee on breach of the 
implied contracts under this section.— [1] In respect 
of every one of the contracts referred to in the various 
clauses of the section, the mortgagee has the general 
remedy, by way of damages under S. 73 of the Indian 
Contract Act, 1872. (Vol 23) 1936 Mad 433 (433) © 
(Vol 31) 1944 All 195 (196) : I L R (1944) All 277 
(D B) © (Vol 12) 1925 Rang 130 (131, 132). 

Contract falling under clause (a). 

[2] A breach of the implied contract referred to in 
this clause will be “default on the part of the mort- 
gagor” by which the security is rendered insufficient 
within the meaning of S. 68, clause (b) and will entitle 
the mortgagee to sue for the mortgage-money. (’10) 7 
Ind Cas 251 (252) (D B) (Cal) © (Vol 18) 1931 Oudh & 
(5) : 6 Luck 374, 
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(1) Subject to the provisions of sub-section a mortgagor, while lawfully in 
Mortgagor’s power to possession of the mortgaged property, shall have power to make - 
thereof which shall be binding on the inorfcgageo. 

(2) (a) Every such lease shall be such as would be made in the ordinary course of 

management of the property concerned, and in accordance with any local law, 
custom or usage, 

fb) Every such lease shall reserve the best rent that can reasonably be obtained and iic 
premium shall be paid or promised and no rent shall be payable in advance, 
kc j Xo such lease shall contain a covenant for renewal. 

(d) Every such lease shall take effect from a date not later than sis months from the 

date on which it is made. 

(e) In the case of a lease of buildings, whether leased with or without the land on whiii 

they stand, the duration of the lease shall in no case exceed three years, and the 
lease shall contain a covenant for payment of the rent and a condition of re-entry 
on the rent not beiog paid within a time therein specified. 

(3) The provisions of sub-section (1) apply only if and as far as a contrary intention is not 
expressed in the mortgage deed; and the provisions of sub-section (2) may be varied or extended 
by the mortgage deed and, as so varied and extended, shall, as far as may be, operate in like 
manner and with all like incidents, effects and consequences, as if such variations or extensions 
were contained in that sub-section.] 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 30. 


Section 65— Note 4 (conid.) 

[3] A mortgagee suing for damages for breach of the 
covenant of title is entitled to interest on the sura 
advanced by him. (Vol 31) 1944 All 195 (196) : I L R 
(1944) All 277 (D B). 

Contract falling under clause (c), 

[4] Under S. 72 cl. (b) the mortgagee may spend 
the necessary amount for payment of public charges and 
can claim to be reimbursed under S, 69 of the Contract 
Act (Vol 24) 1937 Nag 225 (226) ^ (Vol 25) 1938 Nag 
459 (461) ; I L R (1939) Nag 246 © (Vol 27) 1940 Nag 
285 (286, 287). 

Contract falling iindcr clause (e), 

[6] In oases falling under cl. (e) the mortgagee will 
have a remedy under S. 72, cl. (b) and S. 68, cl (c) of 
this Act. (’90) 13 Mad 192 (195 j (D B). 

[6] In a ca* e falling under cl. (e) the moi'tgagee hss 
a remedy under S. 69 of the Contract Act. (Vol 9) 1922 
All 163 (154) : 44 All 67 (D B). 

[7] In a case falling under cl. (e) the mortgagee can 
claim subrogation rights under S. 92 of this Act. (Vol 24) 
1937 Mad 826 (830). 

[8] Where a puisne mortgagee of property obtained 
a decree for sale after redemption of prior incumbiances 
and the property was put up for sale after redemption 
o! prior ineumbrances, but the sum realised was not 
sufiScient even to cover prior incumbrances, it was held 
that having regard to this section the puisne mortgagee 
was entitled to claim a personal decree under S. 90 of the 
Act (now 0. 34, R. 6 of the Code of Civil Procedure) fox 
the amount due to him including the amount paid by 
him for redemption. (’03) 26 All 93 (95). 

5. Benefit of contract goes with mortgagee’s 
interest. — [1] A contract can be enforced by or against 
the contracting parties or if they are dead, then by or 
against their legal representatives, (vol 24) 1937 Nag 
225 (225). 

[2] A contract cannot be enforced by or against 
third persons even though such third persons may be 
transferees of property from the contracting parties. 
(’12) 34 Ail 63 (64) : 39 Ind App 7 (P C). 

£3] A contract implied by this section cannot be 
enforced against a purchaser of the equity of redemp" 
tion at a reveme sale. (’06) -30 Mad 67 (71) (D B). 

[But see (12) 17 Ind Gas 878 (879) (Low Bur). 
(Purchaser of mortgaged property from mortgagor).] 


[4] A person who has acquired the eq lity of redemp- 
tion by adverse possession cannot ba said to derive any 
title through the mortgagor and cannot be proceeded 
against on an implied contract by the mortgagor under 
this section. (Yol 4)1917 Mad 22S(232):39Mad 959{DB)* 

[5] Where a covenant by the mortgagor was not 
one under this section, it was held that such covenant 
could not be enforced against a subsequent ineumbrancer 
of the mortgaged property. (Vol 3) 1916 Mad 859 (862); 
38 Mad 18 (D B). 

Section 65 A— Note 1 

[1] The seetion does not apply to eases where the 
mortgage was executed before the date of the introduc- 
tion of the section. (Vol 20) 1933 Mad 876 1878) (Vol 
18) 1931 Pat 210 (211) : 10 Pat 332 (D B) ^ (Vol 24‘ 
1937 Oudh 146 (149) : 12 Lack 161 (Voi 34) 1947 
Cal 73 (74) (D B). 

[2] The section will not apply to a mortgage execut- 
ed before the section was introduced even if the lease 
itbelf was executed subsequent to the introduction of the 
section, (Vol 27) 1940 Mad 669 (669) 'P (Vol 23j 1966 
Mad 942 (942) (Obiter.) 

[3] Whether a lease granted by the mortgagor wbc 
has executed the mortgage before this section wa- 
introduced is binding on the mortgagee or not 13 to ba 
determined with reference to the law as it stood prior 
.to the introduction of the section. (Vol 34) 1947 Cai 73 
(74) (D B) (Vol 22) 1935 All 511 (512) <$« (Vol 24) 
1937 Oudh 146 (149) : 12 Luck ISl'J'CVoi 25) 1938 Pat 
189 (191) (D B) -P (Vol 34) 1947 All 240 (242). 

[4] A lease by a mortgagor who is not in possession 
of the mortgaged property at the time be grants the 
lease, is not binding on the mortgagee under this section. 
(Vol 20) 1933 Mad 876 (878). 

[5] Whatever may be the rights of a mortgagor under 
a simple mortgage to grant leases in the usual course 
of management, there is considerable difficulty on the 
part of a mortgagor, who has created an English 
mortgage, to grant such a lease as this. Such a mort- 
gagor can only act as agent on behalf of the mortgagee, 
and without the concurrence of the mortgagee such a 
lease cannot be binding on the mortgagee. (Yol 17) 1930 
Cal 335 (338) ; 57 Gal 82 (D B). 

[6] The teat to determine whether a lease granted by 
a mortgagor is a transaction in the ordinary course of 
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66. A mortgagor in possession of tlie mortgaged property is not liable to the mortgagee for 
Waste by raoitgagor in allowing the property to deteriorate; but he mitst not commit any act 

possession. which is destructive or permanently injurious thereto, if the security is 

insufficient or whll be rendered insufficient by such act. 

ExplanaUon,^K security is insufficient within the meaning of this section unless the value 
of the mortgaged property exceeds by one third, or, if consisting of buildings, exceeds by one.half , 
the amouii!) for the time being due on the mortgage. 

Bights and Liabilities of Mortgagee, 

67. In the absence of a contract to the contrary, the mortgagee has at any time after the 
Right to foreclosure or mortgage money has become ^[due] to him, and before a decree has been 

sale. made for the redemption of the mortgaged property, or the mortgage. 


Section 65 A— Note 1 (contd.) 

management is, whether be wonld have granted the 
lease if be had known that he would continue indefinite- 
ly as a full owner of the property. {Yol 15) 1928 Nag 
:303 (304). 

[7] A temporary lease of land would ordinarily be in 
the course of management (Vol 3) 1916 Cal 870 (87*2) 
(D B) ^ (’68) 10 Suth W R 325 (3*26) (D B). 

[8] A lease for three years was held, on the facts of 
the case, not to be in the ordinary course of manage- 
ment and not binding on the mortgagee. (Yol 19) 1932 
Rang 113 (114) : 10 Rang 210 (D B). 

[9] A permanent lease of land may be made in the 
course of management (Yol 22) 1935 All 511 (513). 

[10] A permanent lease made with the express 
object of making a large profit or seriously depreciating 
the value of the security wh ch the m* 'rigagee may he 
entitled to, cannot be said to have been made in the 
ordinary course of management. (Yol 15) 1928 Nag 128 
(130). 

[11] A permanent lease of land would not, indepen- 
dent of the question whether it was ma'ie in the ordinary 
course of management or not, be binding on the mort- 
gagee if the security would be dimmisbed thereby. 
(Yol 30) 1943* Oudh 407 (408) (D B) ^ (Yol 18) 1931 
Oudh 256 (259) ; 6 Luck 646 (D B) © (Yol 15) 1928 
Pat 238 i240) (D B). 

[12] A lease of a house site by an unregistered docu- 
ment on condition of the lessee building a house there- 
on and living therein at a rent of Es. 50 per month as 
long as the house stands on the site, was held not to be 
one in the ordinary course of management, (Yol 22) 
1935 Rang 420 (422) (D B). 

[13] Where the lease of the mortgaged property 
after the mortgage is not valid and binding against the 
mortgagee, it is not open to the mortgagee to eject the 
leasee. His right is merely to cause the mortgaged pro- 
perty to be sold for the payment of his debt. (Yol 32) 
1945 Pat 106 (108) (D B). 

[14] Where under the terms of the contract of mort- 
gage, the mortgagee was entitled to take possession of 
ihe property on default of payment by the mortgagor, a 
lessee from the mortgagor cannot resist possession 
being taken by the mortgagee on default. (’12) 15 Oudh 
Gas 239 (242) (D JB). 

[15] The lease is not facto void, but is good 

except in so far as it prejudices and is m defeasance of 
the mortgagee’s rights. (Vol 22) 1935 Ail 511 (512, 
513) (’36) 164 Ind Gas 241 (243) (Cal) ^ (Yol 2) 1915 

Oudh 200 (202) (D B). 

[16] A mortgage deed executed by a malguzar con- 
tained the following covenant, ‘ I will not transfer the 
above mortgaged property to any other person by mort- 
gage, sale, etc.,” After the mortgage the malguzar 
granted leases to occupancy tenants in the ordinary 
course of the village management: Held that the cove- 
nant did not prohibit the leasing of the property and 
consequently the occupancy tenancy created was not 


in breach of the covenant. (Yol 34) 1947 Nag 210 
(213) (DB). 

Section 66— -Note 1 

[1] A mortgagor cannot after the date of the mort- 
gage prejudice the rights of the mortgagee by any 
dealings with the mortgaged property. (*12) 15 Oudh 
Gas 239 (241) (BB) (Yol 4) i9l7 Nag 116 (118). 

[2] Subject to the duty not to do any act which 
renders the security insufficient, the mortgagor as 
owner of the property is entitled to use and enjoy the 
properly m any way he likes. (Yol 4) 1917 Mad 880 
(883) (DB) (’96) 9 C P L E 130 (131) ^ (Yol 22) 
1935 All 511 (512). 

[3] The principle of this sactionhas been applied to 
cases arising in the Punjab. (’02) 1902 Pun Re No. 85, 
page 348 (350) (DB) 

[4] The section deals with waste by the mortgagor, 
(Vol 13) 1926 Mad 343 (345). 

[5] Where the mortgagor included in his mortgage 
certain items to which he had no title and the security 
was thus found to be insufficient, it was held that the 
case was n^t within the section. (Yol 9) 1922 Bom 217 
(218) (DB). 

[6] ^ mortgaged to F a house together with a well. 
X afterwardb granted an easement rkht in the well to 
his neighour Z. The mortga^^ee F. having purchased 
the mortgaged property in execution of the mortgage 
decree, objected to the use of the well by Z It was held 
that the validity of the easement as against the mort- 
gagee depended upon the question whether the grant of 
the easement rendered the security insufficient within the 
meaning of this section. (’02) 1902 Pun Be No. 85, 
page 348 (350) (DB). 

[7] The onus of proof that a particular act of the 
mortgagor in possession was destructive or permanently 
injurious to the property and that thereby the value of 
the security has gone down the statutory minimum is 
on the mortgagee. (Yol 4) 1917 Mad 8h0 (883) (DB) 
^ (Vol 1) 1914 Bom 312 (316) (DB) © (Vol 25) 1938 
Pat. 189 (191) (DB). 

[But see (Yol 3) 1916 Pat 11 (14)' 1 Pat L Jour 
563 (DB) * (’02) 1902 Pun Re No. 85, page 348 
(350) (DB).] 

[8] Where acts which are destructive or permanently 
injurious to the property have been commited the 
moitgagee can maintain an action in tort for damages 
against the mortgagor for the depreciation of the mort- 
gage security, if it can be shown that by reason of such 
acts the value of the mortgage security has been lowered 
below the statutory minimum. (’05) 28 Mad. 20S 
(209,210) (DB)^{YqI 2) 1915 Mad. 633 (634) (DB). 

SECTION 67— SYNOPSIS 

1. Scope. 

2. Contract to the contrary. 

3. “After the mortgage- money has h^ome due.” 

4. Failure to pay interest. 

5. Failure to pay instalments. 
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□loiiey lias been paid or deposited as hereinafter provided, a right to obtain from the Court* 
^[a decree] that the mortgagor shall be absolutely debarred of his right to redeem tha property^ 
or ^[a decree] that the property be sold. 

A suit to obtain ^Ta decree] that a mortgagor shall ba absolutely debarred of his right to 
the mortgaged property is called a suit for foreclosure, 

Xothing in this section shall be deemed — 

pj to authorize any mortgagee other than a mortgagee by conditional sale or a mort- 
gagee under an anomalous mortgage by the terms of ivhich he is entitled te 
foreclose, to institute a suit lor foreclosure, or an usufructuary mortgagee as such 
or a mortgagee by conditional sale as such to institute a suit for sale; or] 

'b,* to authorize a mortgagor who holds the mortgagee’s rights as his trustee or legal 
representative, and who may sue for a sale of the property, to institute a suit for 
foreclosure; or 

o) 10 authorize the mortgagee of a railway, canal or other work in the maintenance of 
v;hieh the public are interested, to institute a suit for foreclosure or sale; or 
'dj to authorize a person interested in part only of the mortgage -money to institute a 
suit relating only to a corresponding part of the mortgaged property, unless the 
mortgagees have, with the consent of the mortgagor, severed their interests under 
the mortgage. 

^aji Sitbstiiiited by the Transfer of Property (Amendment) Aet, 1929 (20 [XX] of 1929), S. 31, for “payable.” 

Lb] Substituted, %b%d, for “an order’*, [c] Substituted, ibid. 


SECTION 67-SYNOPSIS (contd.i 

6. “Betore the mortgage-money has been paid or 

deposited as hereinafter provided.” 

7. Effect oi foreclosure. 

S, Effect of confirmation of sale under mortgage 
decree. 

9. Remedy of a simple mortgagee. 

10. Remedy of a mortgagee by conditional sale. 

11 Remedy of a usufructuary mortgagee. 

12. Remedy of an English mortgagee. 

13. Remedy of a mortgagee by deposit of title 

deeds. 

14. Remedy of an anomalous mortgagee, 

15. Sub-mortagee. 

16. Benamidar mortgagee. 

17. Suit by Government to recover takkavi loan. 

18. Clause (d). 

19 Partial foreclosure or sale by a sole mortgagee. 

20. Mortgagee, whether can eniorce his mortgage 

against a trespasser. 

21. Mortgagee obtaining a money decree — Whe- 

ther can sell the mortgaged property. 

1. Scope. — [1] This section dednes the rights of a 
mortgagee as against the mortgagor, so far as the right 
to maintain a suit for foreclosure or sale is concerned. 
(*91) 13 All 432 (455) (FB), 

[2] The section is retrospective in its operation. 
(*S9) 11 All 367 (371) (DB) ^ (Vol 4) 1917 Mad. 
232 (233) (DB). 

2. Contract to the contrary.— [1] Mortgage deed 
containing covenant that li mortgagee wanted 
payment he must give notice to be paid on the day 
after the beginning of the cultivation in any year and 
cot at other times: Held that the covenant in the 
mortg'ige deed affected only the mortgagee and not the 
mortgagor’s right to redeem at any time. (Yol 10) 1923 
Mad 553 (556 (DB). 

[2] Mortgagee entitled under the mortgage to enter 
Into posisession of the mortgaged property immediately 
on the execution of the mortgage deed— Further pro- 
vision in the deed that tha mortgagee would have the 
right to recall mortgage-money and to sue for foreclo- 
saie only In the event of the mortgagor’s default in 
redeeming the mortgage on the expiry of five years — 
Mortgagee not allowed to enter into possession by the 
mort^gor— On the question m to when mortgage 


money became payable, held that the right given by 
S. 67 was controlled by a contract to the contrary and 
that according to the stipulation in the mortgage deed, 
the mortgagee could not recall the mortgage-money and 
sue for foreclosure before expiry of five years. (Yol 19) 
1932 Ouih 178 (179) (DB). 

3. “After the mortgage-money has become 
due”.~-[l] Bight to foreclosure or sale under this 
section arises simultaneously with the right to redeem 
under S. 60. See (Yol 6) 1919 P C 150 (151); 42 Mad 
813: 46lDd. App. 151 (PC), 

[2] Where the mortgage-deed provides for payment of 
the mortgage money, the mortgagee’s right to fore- 
closure or sale arises after the expiry of the period and 
not before. (’22) 65 Ind Caa 273 (274) (DB) (Cal) ^ 
(’10) 1910 Pun W R137{DB)«^ (’07) 29 AH 471 
(474) (DB) ^ (Yol 20) 1933 Oudh 81 (83) (DB) *5* 
(Vol 2U) 1933 Oudh 237 (2139) : 8 Luck ibS. 

[3] Where no period is fixed icr the payment oi the 
mortgage-money, the moregage-money becomes due cc 
the date of the mortgige [’93) 20 CpI 269 (2721 (DB) 

(’12) 39 Cal 828 (831) (DB) (Vol 13j 1920 Lah 
225 (226) (DB). 

[4] Where no spaeifio time was fixed for payment of 
the debt, it was held that “on the facts of the ease” 
the money did not become due until a demand was 
made by the mortgagee and refused by the mortgagor, 
(Yol 17) 1930 P C 188 (192): 64 Bom 495; 57 Ind 
App 194 (PC). 

[5] Where a mortgage fixing a term lor payment, 
contains also a default clause for payment before the 
due date, it is settled law that the mortgagee has an 
option either to enforce his security at once, or to stand 
by for the full term of the mortgage. (Yol 19) 1932 
P C 207 (211) : 7 Luck 442 : 59 Ind App 378 (PC). 

[6] The money becomes due when the nioitgagee 
exercises his option. {’21) 1921 Mad W IX 384 (3S4| 
(DB)>$'(Vol 15) 1928 Mad 637 {838, 639) {DB)s[Yol 20f 

1933 Omdh 237 (239) : 3 Luck 4SS. {At finned on 
appeal in (Yol 21) 1931 Oudh. 473.) 

[7] Where the mortgagee docs not exercise his op^on 
the money becomes due on the expiry of the period. (Yol 
20) 1933 Oudh 66 (67) : 8 Lack 242 (FB) * (Vol 21) 

1934 Mad 227 (228) (DB)^ (’95) 23 Cal 228 (246. 247): 
22 Ind App 183 (P C) © (1900) 27 Cal 938 (942) ; 27 

1031 ^ 1032 A> Mi 
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Section 67 — Note 3 (conid.) 

Ind App 98 (P C) © iVol iS) 1931 Pat 285 (290) : il 
Pat 112 (DB). 

[8] Wiisie tbe mortgage* iiione:^ la payable^ under 

the deed ‘‘on demand’* and tbe demand is an integrai 
part of the contract, the money will not become due 
antil a demand is made, (’79) 4 Cal 283 (294) (DB). 
(Per Garth C. J.) (,06) 16 Mad L dour 364 (365) 

(DB). 

[9] The words ‘‘on demand” do not by their selves 
mzke a demand a teim of tte contract. (Voi 6) 1919 
Ail 56 (59) ; 42 All 70 (DB). 

[10] On construction the words “when you require” 
in the mortgage deed, held to imply a condition and 
not a mere technical expression. (’99) 22 Mad 20 
(22) (DBI. 

[11] A failure on the part of the mortgagor to 
perform what was incumbent upon him to do during 
the term of the mortgage may give rise to a right o£ 
foreclosure oc sale heiore the expiry of the term fixed 
m the mortgage* deed, (’02) 26 Bom. 241 (245) (DB) 

(1870) 11 Eq 691 (598) : 40 L J Ch 122, Seaton 
¥. Twyford ^ (Vol 8) 1921 Mad 229 (230) (DB). (Per 
Wallis, C, J., Sadasiva Aiyar J. contra) >5* (Vol 2) 
1915 Nag 13S (135) : 11 Nag L B 153. 

[12] ,4* a trustee executing a mortgage in favour of 
ihe trust temple ^ Mortgage-debt not to be paid for 20 
years — * In a suit under B. 92, Civil P. C., mortgage 
declared to be a breach of trust and the money ordered 
to be paid immediately to B-^Eeld that the mortgage- 
money became due within the meaning of S. 67 and 
ihe suit for foreclosure before the expiry of the period, 
was mainfainable. (Vol 8) 1921 Mad 229 (230) (DB)* 
(’97) 24 Cai 3S2 (384) (DB). 

Illustrative cases ; 

[13] Mortgage deed provided for the repay menc of 
the principal and intexest by the month of Ghaitral305. 
On default, the mortgagor was to give to the mortgagee 
the produce of ihe beciirity lor three years succeeding ; 
there was also a provision that the mortgagor would 
not thrash tJie produce without the permission of the 
mortgagee, and that, if be did so, he would realize the 
principal and interest in Magh 1308. It was held that 
the mortgage-money did not become due before ISOS. 
(Yoi 6) 1919 Cal 520 (521) (DB). 

[14] A mortgage deed provided that the mortgagee 
could not sue unless the entire demand for two instal- 
ments lor ‘two consecutive years and interest on the 
principal for two consecutive years remain unpaid, and 
nothing was paid on account of principal or interest for 
two consecutive years. It was held that the right to 
sue did not arise unless nothing had been paid on 
account of principal or interest, (Vol 2) 1915 Oudh 81 
(54) (DB). 

[15] Mortgage for period—Ko right to redeem or sale 
before expiry ot period— -But mortgagee entitled to sue 
lor money relief alone before expiry of period — Held 
that suit to enforce mortgage charge could not be 
brought before ex|>iry of period. (Voi 15) 1928 Oudh 
289 (290) s 3 Luck 439 (EB). 

4. Failure to pay interest. -- [1] Where the 
piineipa! money has not become due, themorfcgsgee has 
no right to demand a sale of the mortgaged lands for 
the payment of interest alone. (Vol 6) 1919 P C 150 
fl6l) : 42 Mad 813 : 46 Ind App 151 (PC), 

[But see (Vol S) 1921 Mad 229 (230) (DB). (Per 
Wall's C. J.)] 

[2J Mortgagee will be entitled to sell the mortgaged 
security for the arrears of interest alone, where there is 
.a spfcial stipulation to that efiect In the mori gage deed. 
(Vol 6) 1919 P C 150 (151) : *2 Mad 818 ; 46 Ind App 
J6I (PO). 


5. Failure to pay instalments.— [1] InsiaimBufe 
mortgage bond — Sale lor part of mortgage money 
allowed under the deed— Mortgagee is free to enforce & 
portion of mortgage security on default of instsalmenk 
(Vol 2) 1915 Nag 133 (136) : 11 Nag L B 153. 

[2] Where the mortgagee la restrained from eolorcing 
bis security until all the instalments have become due, 
the mortgagee has no right to for sale or foreelosur© 
on default of one instalment. (Vol 2) 1915 Nag 133 
(135) : 11 Nag L E 153. 

6. “Before the mortgage-money has been paid 
or deposited as hereinafter provided,” — [1] Where 
the mortgage-money is paid the mortgage is extin* 
guished and no question of foreclosure or sale will arise. 
(Vol 20) 1933 Mad 879 (882) ; 57 Mad 195 (DB)*{’ll3 
1911 Pun W B 94 (DB). 

[2] For provision as to deposit, St^e B. 83. 

[3] Deposit under S. 88, as contemplated here means 
a deposit accepted and acted on by the mortgagee in 
terms of that section. Where facts showed that the 
Court could not place the money in the hands of the 
mortgagee, the deposit would not be legal deposit under 
S. 83 and the mortgagee would be entitled to obtain ibi 
decree for foreclosme. (Vol 28) 1941 Cal 18 (19, 20). 

7. Effect of foreclosure. — [1] A decree for fore- 
closure extinguishes the mortgagor’s right to redeem 
and makes the mortgagee an absolute owner of the pro- 
perty from the date of the decree. (Yoi 18) 1931 Sind 
107 (109) : 25 Sind L B 405*(Yol 1) 1914 All 63 (64) s 
36 All 327 (DB). 

[2] A executing a hahuiiat in favour of B-^Kahuliat 
containing a covenant that if A makes a gift of or sells 
or otherwise transfers the land then he and the vendee or 
transferee would be bound to pay B Jth of the price of 
the land— A mortgaging property by conditional sal©—* 
Held, mortgage by conditional sale followed by decree 
tor foreclosure and taking ol possession thereunder 
constituted a “transfer” contemplated by the kabuUat 
(Vol 29) 1942 Cai 452 (454) (DB). 

[3] Mortgage by a Hindu widow entitled to a life 
estate of the whole ol the proprietary interest In the 
property — Decree for foreclosure passed in respect ol 
the whole interest — Seld that the decree could not bind 
reversioner and that he could redeem. (Vol 18) 1931 
Oudh 358 (352) ; 6 Luck 715 (DB). 

8. Effect of confirmation of sale under mort» 
gage-decree, — [1] Efiect of confirmation of sale is to 
pass to the purchaser the interestboth of the mortgagor 
and the mortgagee. (Vol 17) 1930 Bom 221(222) (DB)* 
(’92) 16 Bom 486 (491)(DB)*(’76) 1 All 240 {245){FB). 

9. Remedy of a simple mortgagee,— -[1] Under 
this section a simple mortgagee can only obtain a decree 
lor sale, (Voi 5) 1918 P 0 34 {34):45 Ind App 130 : 46 
Ail 407 (PC) * ('96) 19 Mad 249 (253) : 23 Ind Apg 
32 (PC). 

[2] He cannot obtain a decree lor foreclosme. (Vol 18) 
1931 Mad 626 (628, 629) ; 54 Mad 565*(Vol lb) 1931 
Mad 542 (547) (DB). 

[3] The provision in a deed of simple mortgage 
entitling the mortgagee to enter into possession In case 
of default of payment does not take away mortgagee’a 
right of sale. (11) 38 Cal 537 ; 38 Ind App 80 (PC). 

[4] In a suit by a simple mortgagee to enforce JalS' 
mortgage, order that in case of default in payment oi 
the amouni;, the mortgagee should be put in possession 
of the property is wrong. The only decree that can be 
passed is a decree for sale. (’96) 19 Mad 249 (253) i 
23 Ind App 32 (PC). 

10. Remedy of a mortgagee by conditional 
sale. — [1] The only remedy of a mortgagee by coadi- 
tional sale is to institute a suit lor foreclosure. (Vol 29) 
1942 Nag 88 (90) : I L B (1942) Nag 357 (DB) * 
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Section 67 — Note 10 fovikh) 

{¥oI 36) 1929 AH 421 112") : 61 AU 780 (D3)>&^’03^ U) 
Moa^64 (m) iI>Bi*5^i’S3) 20 Cal 2G9 ?2T*2) (DIH.' 

[2] A niort^agre by conclit'oiial sale of an 
property Las p. r’ghi of foreclrsore. (Ycl 2^ 113 6 CH 
361 (107, IGS) : 4*2 Gal iTj (BB). 

11. Remedy ot a usufructuary mortgagee — 

Ijnder tbi ‘-eet-on a ucoir^etiaaiy mortgage s H’K 
entitled to sue lor a decree for lorsdosu’e o, hjr . 
(Vo! S) 1916 P C 169 < 172) (PCjC-iVol 27) 19 JO ^^27 
(43f) 26) 1941 Mad 365 (b&C) (DB) 

[2] A mortgagee 11 nder an auomfJoos mcitjage v'b'cb 
is a eombinaiioa of a simple and a usiiirocioary mom 
gage can bring the property to ecia by i,U'tne o, the 
covenant ioi eale. iVol 165 1929 ? C 109 (Itp : 4 hu 
363 : 56 Ind App 299 *PC). 

[3] ] Where tbeie is no “^tipoLtivm loi du' on*}’ e 

personal co\cij nt to pay, A has bean bekl that tb* 
mortgagee is entitled to ask for -^Fb ot the piopeity v 
the strength of the covemnii lo repay. (Vol DO) iSP.J 
Sind 59 (611 : l L 11 (1942) Kar 452 (DB) (’981 17 
Mad 133 (133) (FBj^ElVol 20) 1933 Mad 613 {(U5)': 5 3 
Mad 892 6 Nag h R 20 (25)'5E^(’I0) 34 Bom 

462 (466) iBB)'5<(Vol 22) 1935 Bah 103 (1041 : 16 Lah 
616 (DB). 

[But see (Yoi 29) 1942 All 326 (327) : I L R (1942) 
All 368 (DB)^ (Vol 25) 1938 Ail 418 (421) ; IBR (l93b) 
All 714 (FBj-J^jVoi 20) 1933 LaU 151 (152) (DB)‘t‘(’08i 
10 Bom L B 615 (617) (DB).] 

12. Remedy of an English mortgagee. — [1^ 
English mortgage executed before 1st April 1930 — 
Bight of sale or loreclosnre seated in Lim Is not 
afiected by tbs Anvending Act Ca 1929 — Art 147 arri 
not Art. 127, Limitation iVet, continues to apply lo 
suits ibereon. (Vol 33) 1946 Bom 499 {50b). 

[2] Under this section the only remedy open to an 
English mortgagee la by wayo£ .sab. (Vol 29) 1942 Cal 
153 (158) : I L R (1942) 1 Cal 326 (DB). 

[8] If the mortgagor binds himself to pay the money 
personally, the mortgagee will be entitled to get a pei- 
gonal decree also. (Vol 9) 1922 Cal 52 (53) (DB). 

13. Remedy of a mortgagee by deposit of title 
deeds. — [1] The remedy open to a mortgagee by de- 
posit of title deeds is only by way of sale. (Vol 23) 1936 
Bang 400 (401) (DB) © (Vol 23) 1936 Bang 290 (292) ; 
14 Bang 292 (DB). 

14. Remedy ol an anomalous mortgagee. — [1] 
An anomalous mortgagee can mstiliute a suit for sale, 
as well as for* foreclosure if the I’ght of sale or fore 
closure is given to him by the contiaet of moitgage, 
(Vol 23) 1936 Pat 2X1 (222): 14 Fat 560 (DB). iSale.)-P 
(Vol 28) 1941 AU 169 (170) : I L R (1941) Ail 240, 
(ForeeloHiire.)^'<(’13) 11 All L Jour 793 (795) (DB) (Do ) 

[2] Where in an anomalous mortgage the mortgagee 
is given right of loxpcicsure and also of sale, and tie 
mortgagee institutes a suit for foreclosure, the Court* 
has a dlscretloa under 0. 34, B. 4, eu'd-e. (3), Civil P. C. 
to pass a decree for sale instead cl foreclosure. (Vol 27) 
1940 Nag 166 (157) : I L B (1941) Nag 607 (DB).) (Vol 
16) 1929 Nag 254 : 25 Nag L B 187 (FB), Foil) ( (Vol 
25) 1938 Nag 112 (113) : I L B (1938) Nag 91 (DB). 

[3] Anomalous mortgage— Mortgagee put in posses- 
sion— Mortgage for a fixed term, and in ease of non- 
payment by mortgagor on stipulated date, the mort- 
gagee to continue to be in possession — Held that there 
was no right to bring the property to sale. (Voll5) 1928 
Mad 228 (226) (DB). 

[4] A Imnom is a usafruetuairy mortgage apart from 
the reservation of the ptifap 2 d and it is well under- 
stood in Malabar that it does not confer a right to bring 
the property to sale. (Vol 1) 1914 Mad 317 (318) (DB), 

[5] Mortgagor to repay by instalments with inuerest 
or to redeem at any time— -Mortgage© to remain in pos- 


sess on — Utld inert jije i..nosialou.? one and the 

concla-slon to be dra^vn from its termi w.13 that the 
parties never contemplated sale. (Vcl 6} 1919 P C 121 
(123) : 15 Nag h R 134 (P C). 

15. Sub-mortgagee. — [1] A siib-n'.orLgagee Is 
entitled lo s lor sale of the moitgagee rights c! 
morgagor (Vcl 30) ]0-;3 Mad IDS (499) (DB) © (’07) 

*29 Ail 38 j (405, 108) (FD). 

[2] The mortgagor need no i* be joined as a 

party to a suit for 'le by the sab-mortgagee. f’09) 10 
Gal li Jour 470 1472) (DB). 

[3] A subsequent Eiortgaj^e betrt’een the original mort- 
pgor .arvl the morloage do3s not prejud'co £ub-nioxt* 
Mice’s rght-, IS Mad L 462 (163) (DB) ® 
Wol 1 919 M a 10'^2 (10o3) (lib). 

f4] A irtort<;a 3 oc c ..’i ‘o < d-oie. or sale Ot 
ujt' 0 . g na* mo”£g'igo* 'is in ..ire imstunces 

which '^4 \ ent. \jl ch li morigageo, on 
the dato of the; sab-morftJ^gs, .0 c! ^ in cock relief on 
his own mortgage (Vol .SO) 1013 5!a5 -^98 (439) (DB)>s< 
(*97) 20 M'ld 35 (39, dOj’I-'iVol 6) 1919 iu>l 10S2 (1083) 
(DB) >£» V09) 9 Cal L Jour 429 (430) (DB} (’Ob) 9 
Oudh Cns 233 (234) (Vol 27) 1940 Posh 25 (26). 

[5] The mortgagor as wsU as the mortgagee must be 
Impleaded in a suit by the i-ub-niortgagee agaln^i the 
3riginal mortgagor. ( 08) 5 Ad L Jour 40 I (403) (DB). 

[Q] The fact that the original UiOrtgagee bos obl&ined 
a decree for sab against the mcrtgagoi* v.h'ch is not 
however esac*ated within limitation does not operate as 
a bar lo the sub-mortgagee’s right ol suit i^gainst the 
original mortgagor. (’13) IS ind Cas 389 (391) (Oudhj* 

[ 7 ] Where the mortgagor without notice of the 
sob-mortgage pays the morigage-money to the original 
mortgagee, the sub-martgagee loses his right against 
the mortgaged property and has the only remedy of 
proceeding against his transferor personally. (Vol 19 ) 
1932 Mad 116 (1 16 . 117 ) : 55 Mad 320 (DB) ® (Vol 26 ) 
1938 Pesh 73 ( 76 ) (DB) (Vol 27 ) 1940 Pesh 25 (26)^ 
(’ 13 ) 18 Ind Cas 389 ( 390 ) (Oudh). 

[8] Suit by sub* mortgagee for amount ls:-s than 
orginal amount of mortgage and sale of hypothecated 
properties — Decree in such tuit not making provision 
lor realization of amount due on 01 iginal mortgage — 
Suit subsequently on original mortgage — Such mit held 
maintainabio — Decree in suit oi sub- mortgagee held 
did not preclude original mortg- gee from asserting his 
rights under mortgage in subsequent cnit. (Vcl 24) 1937 
Mad 799 (bOO) (DB). 

[ 9 ] OrigmaJ morigigse can also sue lo ^puicrce h s 
mortgage m&ldng sub-mortgagee a party to the su.t — 
Giving ot n sub-mortgage wmch does not amount to 
complete assignment is not a bar to such a suit. (Vol 
25) 1938 Lah 145 (148) (DB). 

16. Benamidar mortgagee. — [1] A bsaamidat can 
sue to enforce the mortgage in bis own name without 
making the real owner a party ti the suit. (Vol 5) 1918 
B G 140 (143) : 46 Gal 566 ; 46 Ind App 1 (P C). 

[But see ( Ob) 12 Cal W N 409 (411) (DB).] 

17 , Suit by Government to recover takkavi 
loan. — [1] Where immovable property is mortgaged 
to the Government to secure the advance of takkavi, it 
is open to Jh® Government to mstir-ute a suit upon the 
mortgage to recover the same. (’02) 29 Cal 637 (542) 
(DB). 

18 . Clause (d). — [1] Section 67 (d) is not mau- 
datory, (Vul 15) 1928 Mad 933 (935) (DB) {Per 

Philhps J.) 

[2j The clause is Intended to protect the mortgagor 
from harassment by mui.ipdcity oi suits in respect of 
the d»fiereut mieieats which the murtgagtes may, as 
between themselves, possess. (Vol 22) 1935 All 263 (*263) 
(DB)-i‘(Voi ib) 1931 Cal bOd (807) (Vol 2) 1915 Mad 
344 (344) (DB), 
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Section 67— -Note 18 (contd.) 

[3] Under the danse, one of several mortgagees 
cannot institute a suit for foredosure or sale of only a 
portion of the mortgaged property. (Vol 22) 1935 All 
391 (394) (OB). 

[4] Where some of the mortgagees cannot be joined 
as plaintiSs tbev may be joined as defendants. (Vol 6) 
1919 P G 24 (26) ; 47 Cal 175 ; 46 Ind App 27S (PC). 

Suit ly om co-marigagee if slioidd be for whole 
mmuni : — 

[5] Sait by one of the mortgagees for the recovery of 
the whole of tlia moitgage-ironej is always malnlain** 
able when the other mortgagees consent to the institu- 
tion of such a suit but do not join as plaintl:Ss for cer- 
tain reasons. (Vci 17) 1930 Mad 985 (985). 

[6] Suit by one co- mortgagee— Consent of other co- 
mortgagees not obtained— On the question whether the 
suit must be for the whole amount or may be for the 
plaintiS’s share, following conflicting views are expres- 
sed : — 

(a) Sait must be for the whole mortgage amount. (’92) 
1892 All W N 246 (246) (DB) ^ (’13) 20 lad Cm 
151 (151) (DB) (All) ^ (’09) 1 Ind Gas 117 (118) 
»DB) (Ail) ^ (?ol 14) 1927 Cal 425 (426) (DB) ^ 
(Vol 18) 1931 Gal 806 (807) © (Vol 24) 1937 Nag 
262 (263) ; I L B (1937) Nag. 503 (Vol 23) 1936 
Oudh 242 (244); 12 Luc!: 82 (DB) ^ (Vol 22) 1935 
All 283 (263) (DB) ^ (Vol 23) 1936 Mad 895 (897). 

(b) Suit may be for plamtiS’s share ; (’05) 15 Mad 
L Jour 496 (496) (DB) »2«(’13) 20 Ind Gas 329 (330) 
(DB) (Gai) -5 (Vol 30) 1943 Gal 455 (457, 458) : 
IL R (1943) 1 Oal 69 (DB)‘f<(Vol 22) 1936 All 391 
(396 }(DB)SnVol 15} 1928 Mad 933 (935,938) (DB) 
i^(Vol 17) 1930 Mad 985 i985)l-.(Vol 29) 1942 Mad 
205 (207, 203) : I L R (1942) Mad 438 (DB). 

(o) The right of the mortgagee is to add the eo-mort- 
gagee as a defendant to the suit and ask for the 
proper mortgage-decree, which would provide for 
all the necessary accounls and payments, excepting 
that there could be no judgment for a sum of 
money entered as between the mortgagee defendant 
and the mortgagor. (Vol 6) 1919 P 0 24 (26) ; 47 
Oal 175 : 46 Ind App 272 (P C). 

[7] The rule in the clause has no application when 
the mortgagor allows the integrity of the mortgage to 
be broken. (Vol 6) 1919 All 275 (276) ; 41 All 631 
(DB). 

[8] Where the integrity of Rhe mortgage is broken 
one of the mortgagees can institute a suit relating to a 
portion of the mortgaged property. (Vol 24) 1937 Nag 
262 (264) : I L K (1937) Nag 503. 

[9] One of the mortgagees cannot sever his interest 
under the mortgage behind the back of the other co- mort- 
gagees by obtaining the consent of the mortgagor, (Vol 26) 
1939 Nag 136 (139) (DB) ® (Vol 16) 1928 Mad 933 
(938, 940) (DB), 

[10] A mortgaged his property to B and C. Subse- 
quently A mortgaged the same property to 0 alone and 
the consideration for this subsequent mortgage was the 
amount of the prior mortgage in favour of B and G. It 
was held that a discharge by G of the whale of the prior 
mortgage operated in respect only of his h^f share in 
the mortgage and in law the act of A and C amounted 
to severance of the Interests ol the mortgagees with the 
consent of the mortgagor within the meaning of this 
clause. (Vol 6) 1919 Ail 275 (276) : 41 All 631 (DB). 

[11] A mortgaged his property to B and C who had 
each a hall share in the mortgage-money. B purchased 
the equity of redemption in execution of a simple 
money decree. 0 then sued to recover hia share in the 
mortgage-money by ‘■sale of the entire mortgaged pro- 
perty, It was held that C in suing only for his share, 
had practically admitted that somthing had happened 


which satiafled half the mortgage amount and he 
could not, therefore, throw the burden of his share on 
Ihe whole property. (Vol 11) 1924 Ail 11 (12) : 45 All 
46 (DB). 

[See however (Vol 15) 1928 Mad 933 (940) (DB) 
(Vol 32) 1945 Bom 351 (332).] 

[12] Where in a suit by one of the mortgagees there 
is a decree declaring that there has been a severance of 
the mortgage, ihe decree though obtained without the 
consent of the mortgagor and the other mortgagee is 
oflective legally to create the severance of interests of 
the mortgagees and a suit by the other mortgagee for 
the recovery of his share of the mortgage -money on the 
basis of such severance cannot be resisted by the mort- 
gagor. (Voi 2) 1915 Mad 344 (344) : 39 Mad 17 (DB). 

19. Partial foreclosure or sale by a sole mort- 
gagee — [1] Mortgagee is entitled to bring a suit for 
sale of the entire mortgaged property for the balance 
due upon his mortgage, although he received half the 
mortgage debt from one in whom one half of the equity 
of redemption became vested subsequent to the mort- 
gage. (Vol 10) 1923 Pat 242 (246) : 2 Pat 335 (DB). 

[2] Where the mortgaged property is divided among 
the mortgagor’s heirs without mortgagee’s consent there 
is nothing to preclude the mortgagee from proceeding 
against ihe share of one only for the whole debt. (’13) 
35 All 441 (444) (DB), 

[3] The right of a mortgagee to bring any portion of 
the mortgaged property to sale is not curtailed by the 
mortgagor, subsequently to the mortgage, selling a por- 
tion of the mortgaged property to a third person. (’95) 
17 All 434 (435) (DB). 

[4] A sole mortgagee who has acquired in whole or 
in part a share of the mortgaged property can sue for 
foreclosure or sale of a part of the mortgaged security. 
(Vol 7) 1920 All 129 (130) : 42 All 544 (DB) ^ (Vol 19) 
1932 Oal 319 (320) : 69 Gal 76 (DB) ^ (Voi 25) 1938 
Oa! 618 (622) : I L R (1938) 2 Cal 590 (DB) ^ (Vol 19) 
1932 Mad 18 (19) ^ (’12) 34 All 474 (478) (FB). 

[5] Security bond for Bs. 10,000 by A on hypotheca- 
tion of properties X and Y in B*s favour and persona! 
iiability for any loss— Execution under S. 386, Criminal 
P. 0 , against A — Property X sold subject to B’s charge 
— Balance after deducting fine, representing propor- 
tionate share of B’s charge over property X returned 
to E— B obtaining decree in suit against A on security 
bond and for recovery of amount embezzled by A — 
Pending appeal by A, B executing decree against pro- 
perty Y and purchasing same : HM B himself having 
broken integrity of mortgage by sale of property F, B 
held not entitled to enforce his charge any further 
against property X and could not proceed against it on 
basis of A’s personal liability since sale of X was a valid 
sale. (Vol 29) 1942 All 104 (107) (DB). 

20. Mortgagee, whether can enforce his mort- 
gage against a trespasser. — [1] A mortgagee not 
entitled to possession under his mortgage can enforce 
his mortgage against a trespasser even if he has per- 
fected his title by prescription as against the mortgagor. 
(Vol 3) 1916 Mad 990 (996. 997) : 39 Mad 811 (FB) 
m (Vol 1) 1914 All 95 (96) : 36 All 567 (FB) ^ (Vol 5) 
1918 Cal 933 (938) : 44 Cal 425 (DB) © (Vol 10) 1923 
Mad 160 (161) (DB) ® (Vol 16) 1929 Pat 677 (579). 

[2] Where the mortgage is created after the tres- 
passer’s entry upon the property, the extinguishment o! 
the mortgagor’s title by an verse possession will extin- 
guish the mortgage also. (’12) 34 All 640 (646) (DB) 

(’95) 18 Mad 342 (347) (DB). 

[But see (Vol 4) 1917 Mad 22$ (230) : 39 Mad 969 
(DB).] 

21. Mortgagee obtaining a money- decree 
Whether can sell the mortgaged property. — [1] A 
mortgagee cannot sell the mortgaged property in exeou* 
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[67A9 A mortgages wlio holds two or more mortgages executed 1 / tiaO same morigager la 
Mortgagee when bound to respect of each of 'which be has a right :o obtain cLe sa^ne liind 01 
bnng^ one suit on several decree iiiidor section 07, and who saes to oMain such decree on any o:j 
mortgages* mortgages, shall, in the absence of a contrcct to the contrary, 

be bound to sue on all the mortgages in lespecii of which the mortgigc money has become diicd 

[a] Inserted by the Transfer of Propeity (Amendment) Act, 1929 (20 [XXj of 1029), S. 32. 


Section 67 — Note 21 fconidj 
tion of his monev'decree except by the institution of a 
soit for sale under this section. y21) G3 Ind Gas 303 
(307, 308) (DB) {Pat)^(’9S) 2 Cal W In 320 (321) (DB). 

[2] A moitgagee brought a suit for sale on his mort- 
gage — The suit was compromised and the mortgagee 
took a money-decree in whicli, however, the property 
originally hypothecated to him was set out as being 
charged : Held that the mortgagee deciceTiokler gouTI 
not bring the mortgaged property to sale m execution 
3 ! this decree but if he wished to do so hs ^70uld have 
io institute a suit under S. 67, on the decree. (’06) 23 
All 58 (59). 

SECTION 67A - SYNOPSIS 

1. Scope. 

2. Retrospective operation. 

3. Section, if applicable to charges created by 

operation of law. 

4. Mortgages must have been executed by the 

same mortgagor. 

5. “Same kind of decree.” 

6. Property mortgaged, if need be the same. 

7. Money must have been due on all the mort- 

gages. 

1. Scope. — [1] "Where a mortgagor has executed 
several mortgages over the same property to the same 
mortgagee, it will be advantageous to tho mortgagor to 
compel the mortgagee to consolidate Ms mortgages and 
sue on all of them at the same time The Legislature 
has, therefore, in this section given effect to the rule of 
consolidation, by compelling the mortgagee to sue at 
ihe same time, on all his mortgages. (Vol 21) 1934 Gal 
325 (326) : 60 Cal 1470 (Yol 23) 1936 Lah 1020 
(1021) (DB). 

[2] The question between the mortgagor and the 
mortgagee about all the mortgages held by the latter 
ought to be tried once for all in one and the same suit. 
(Yol 22) 1935 Pat 365 (366). 

[3] The section being restrictive of the rights of the 
mortgagee must be strictly coustcued. <Yol 21) 193-1 
Cal 862 (863) : 61 Cal 1047 (DB). 

2. Retrospective operation. — [1] This section 
can have no application to mortgages executed before 
1st April 1930. (Vol 22) 1935 Nag 226 (228) ; 31 Nag 
L R (Supp) 1 (FB). ((Yol 20) 1933 Nag 171 : 30 Nag 
L R 265, Overrtiled,) ^ (Vol 21) 1934 Cal 325 (327) : 
60 Cal 1470 ^ (Vol 25) 193S Bom 190 (197) (DB) 
^ (Yol 23) 1936 Lah 1020 (1020) (DB) ^ (Vol 18) 1931 
Bang 208 (208) ^ (Yol 20) 1933 Kang 377 (378) (DB) 

(Yol 27) 1940 Oudh 235 (236) : 15 Luck 399 © (Yoi- 
27) 1940 Fat 65 (70) (DB). 

3. Section, if applicable to charges created by 
operation of law. — [1] It has been held that S. ICO 
will not enable this section to be applied to statutory 
eharges. (Yol 21) 1934 Gal 862 (864) : 61 Cal 1047 
(DB). 

4. Mortgages must have been executed by the 
same mortgagor. — [1] A claiming to be the adopted 
son 0 ! X deceased, executed a mortgage in favour of 
P. X’s widows B and G also executed a mortgage in 
respect of the same property to P. P filed a suit on 
both the mortgages impleading A, B and 0 as parties. 
It was held that the mortgagors being different, S. 67A 
did not enable the filing of a single suit on both the 


mortgages, vjoi 2!) 19 >7 Na; 93 .lOOi : I L E (i037i 

Nag 349. 

[2] A, B and C eze.ziod a moirga^o to D, E and J. 
Subsequently. B and C only executed a moregage of the 
same properties in favour of P, G and S. It was held 
that S G7A did uo^ apply s» as to compel a suit to be 
filed on both the mortgages. Tcl IS) 1931 Sang 20& 
( 208 ). 

[3J A made a mortgage 1^' irvoui* of X of his share 
in eorlain ^olnt propeity. Sluosec jentiy. A, 13 and C 
who wero ail the sbarers lu ilie propst’ty, mortgagee, all 
thair shares to X, It was hell that a sn‘t on the first 
mortgage did not prevent a subsequenj suit on the 
Uter mortgage (Ycl 21) 1934 Cal 421 (423) (DB). 

[4] A mortgage by A and rTtsr his deatls, a mort- 
gage by B, Ins legal representative, cannot be taken as 
having been ex^-ented hy^different mortgagois, (Vol IS} 
1931 Rang 208 (208). 

[5] Where a father executes a rnortg .ge as karta of 
joint Hindu family consisting of the father and his son, 
and subsequently tho father and the son together 
execute another mortgage, the mortgagor in both the 
mortgages is the same being the joint fam.ly. (Yol 22) 
1935 Pat 335 (366). 

5. “Same kind of decree.’^— [1] It has been held 
that there is nothing in 0. 34, R. 1, Civil P. 0., to 
prevent the mortgagee from suing on his later simple 
mortgage subject to his prior usufructuary mortgage. 
(Vol 14) 1927 All 341 (342) ^ (Ycl 6) 1919 Pat 129 
(129, 130) (DB) ^ (Yol 3) 1916 Pat 113 (114, 115) 
IDB) ^ (Voi 1) 1914 Cal 455 (456) : 41 Cal 727 (DB). 
(Obiter,) ►P (’08) 31 Mad 530 (530) (DB). 

[2] It has been held that the mortgagee cannot^ sue 
on bis earlier siniple mortgage alone without mention- 
ing his second usufructuary mortgage and if he does 
so a second suit on the later mortgage would be 
barred. (Vol 6) 1919 Oudh 352 (355). 

6, Property mortgaged, if need be the same. 
— [1] The wording of the section is wide enough to 
include mortgages over different properties. (Yoi 21) 
1934 Cal 862 (3G3) : G1 Gal 1047 vBB) ‘S* (’36) 63 Cal 
720 (723) (DB). 

[2] In case the property subject, to one of the mort- 
gages is outside the territorial jurisdiotlon of the Court 
this section cannot apply. (*37) 41 Cal W N 854 (866, 
867) (DB) ^ (Yol 26) 1939 Rang 217 (218, 249) : 1939 
Rang L R 207. 

[3] Where two mortgages executed in favour of the 
same mortgagee by the same mortgagor related to 
different properties, each in a different district and 
hence within the junsdictioa of different Courts, It 
was held that it was not obligatory upon the mortgagee 
to bring a consolidated suit on both the mortgages. 
(Yol 26) 1939 Rang 247 (249) : 1939 Rang L R 207. 

7. Money must have been due on all the mort- 
gages. — [13 A mortgages having several mortgages 
is bound to so© on all of them at the same time only 
if the mortgage money has becomo due on all of them. 
Yol 27) 1940 Mad 296 (297) (Vol 23) 1941 Nag 3 
3) : I L R (1942) Nag 172 (DB). 

[2] A mortgage deed provided lor the payment of 
the mortgage amount in instalments with a default 
clause that if tv*o consecutive instalments were in 
arrears, tho mortgagee could claim the whole. The 
mortgagee elected to sue on only two of the fnstelments 
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BigM to sue ^or mod- ^i6S. (l) The morfcgagee has a right to sue for the mortgage 
gage-money. money in the following oases and no others, namely : — 

(a) where the mortgagor binds himself to repay the same; 

(b) where, by any cause other than the wrongful act or default of the mortgagor or 
mortgagee, the mortgaged property is wholly or partially destroyed or the security 
is rendered insufficient within the meaning of section 66, and the mortgagee has 
given the mortgagor a reasonable opportunity of providing further security enough 
to render the whole security’' sufficient, and the mortgagor has failed to do so ; 

(c) where the mortgagee is deprived of the whole or part of his security by or in 

consequence of the wrongful act or default of the mortgagor ; 

(d) where, the mortgagee being entitled to possession of the mortigaged property, the 
mortgagor fails to deliver the same to him, or to secure the possession thereof to 
Mm without disturbance by the mortgagor or any person claiming under a Me 
superior to that of the mortgagor ; 

Provided that, in the ease referred to in clause (a)^ b, transferee from the mortgagor or from 
his legal representative shall not be liable to be sued for the mortgage-money. 

(2) Where a suit is brought under clause (a) or clause (b) of sub-section (l)t the Court may, 
at its discretion, stay the suit and all proceedings therein, notwithstanding any contract to the 
contrary, until the mortgagee has exhausted all his available remedies against the mortgaged 
property or what remains of it, unless the mortgagee abandons his security and, if necessary, 
re-transfers the mortgaged property.] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 33. 


Section 67 A — Note 7 (contd.) 
that were in arrears. It was held that assuming that 
this section can be applied to the ease, the mortgagee 
had an option to treat the whole amount as payable 
and if he waives it, the portion other than that sued 
for cannot be said to have become payable. (Vol 27) 
1940 Mad 296 (297). 

SECTION 68 — SYNOPSIS 

1. Scope. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

5. Clause (d), 

6. Acquiescence by mortgagee m disturbance 

of possession. 

7, Dispossession owing to default of mortga- 

gee himself. 

8. Transferee from mortgagor. 

9. Legal representative of mortgagor. 

10. Minor not personally liable. 

11. Guardian not personally liable. 

12. Anomalous mortgages". 

13 Void mortgages. 

14. Interest — Personal liability for. 

15. Claim under section is an actionable claim. 

16. This section and O, 34, R. 6 oi the Civil 

Procedure Code. 

17. Mortgagee claiming under this section, if 
can sue for sale, 

18. Sub-section (2). 

19. Applicability of the section to the Punjab 
and North-West Frontier Province. 

20. Applicability of section to charges, 

^ 1. Scope — [I] Independently of contractual obliga- 
tion feha personal liability of the mortgagor for mort- 
gage-money may arise under clause (b), (c) or (d). 
(Vol 8) 1916 P G 119 U20) : 44 Cal 388 : 44 Ind App 
87 (P C). 

[2] Clause (a) gives the mortgagee a right ex con- 
tractu; clause (b), a right on equitable grounds and 
clauses (c) and (d), a right ex ddicto, (Vol 21) 1934 Cal 
73 (76) ; 60 Cal 1197 (DB) 

The section precludo^i tha mortgagee from 
.jjwaiutainmg a suit iu which his primary relief claimed 


is a relief against the mortgagor personally, unless the 
case comes within any of the clauses (a), (b), (o) or (d). 
C92) 14 All 513 (519) (DB). 

2. Clause (a). — [1] Where the mortgagor binds 
himself to repay the mortgage- money the mortgagee 
is obviously entitled to sue on the covenant for re- 
covery of »tbe money personally from the mortgagor, 
(’ll) 15 Cal W H 722 (724) (DB) ^ (’07) 10 Oudh Gas 
14 (16) (DB) »^. ( 06) 4 Cal L Jour 246 (248) (BBj. 

[2j A personal covenant to pay the mortgage-money 
must be presumed tc exist in ail mortgages unless 
there is something in the nature or teiras of the mort- 
gage to negatwe It (1900) 22 All 453 (461) (DB) 
(Vol 4) 1917 Pat 200 (201) (DB) ^ (Vol 19) 1932 Lab 
164 (168, 167) s 13 Lah 259 (DB) ^ (Vol 10) 1923 All 
408 (409) (’12) 15 Cal L Jour 17 ^20, 21) (DB) 

>i« {Vol 22) 1835 Lah 103 (104) : 16 Lah 612 (DB) © 
(Vol 22) 1935 Pesh 10 (II) ^ (Vol 8) 1921 Low Bur 84 
(36) : 11 Low Bur Bui 148 (DB) (’09) 9 Cal L Jour 
g (S) (DB). 

[3] The nature o£ a usufructuary mortgage or a 
mortgage by conditional sale is such that there is no 
personal liability to pay implied in it. (’92) 1892 AU 
W N 68 (67) 5. (’10) 13 Oudh Cis 155 (157) * (Vol 28) 
1941 Mad 885 (886) (DB) (’81) 1881 Pun Be No. 
127, page 315 (318) (DB) * (’70) 1870 Pun Be No. IS 
page 61 (52) (DB) * (Vol 9) 1922 Nag 98 (99) : 18 Nag 
Ii B 145 (DB) * (Vol 25) 1938 Pat 585 (587) : 17 Pat 
737 (DB) * (Vol 21) 1934 Pat 624 (G26) S- (Vol 9) 
1922 Nag 119 (119) : 19 Nag L B 67. 

[But see (Vol 11) 1924 Nag 97 (98) : 20 Nag L E 
46.] 

[4] Where the remedy of tha mortgagee is intended 
to be 0Dly_ against the mortgaged property, there is no 
personal liability e\en if the mortgagor has stated in 
the mortgago document that ha will pay the money 
for some such sentence is found almost in all mort- 
gages. (Vol 4) 1917 Oudh 280 (232) : 20 Oudh Cas 
155 * (’07) 6 Cal L Jour 639 (649) (DB) (’84) 10 
Cal 740 (743) ; 11 Ind App 83 (PC) * (Vol 24) 1937 
Oudh 517 (519) (DB) *. (Vo! 17) 1930 Pat 152 (152) 
(DB) *1 (Vol 8) 1921 Mad 636 (636) (DB). 

[5] Where in a mortgage bond the mortgagor co- 
venanted to pay the amount in three years in default 
of which the mortgagee was entitled to sue for foreolo- 
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Section 68 — Note 2 (contd,) 

sore, it was bold that there was oo personal covenanr 
to pay tbc inoil^a'^e debt wfth’n the meaning of thl^ 
section. (Vo! 26) 19B9 All 260 (26^3) : J L R il93'b 
All 613 (DB) iVol 3) 1916 5 (9! • 13 Nap: L R 

[6] Where ii: a poisossory mort>:^a3e. ‘he coaenant 

So repay the s whhin a Ov-rtain time, 

*s coupled with a cfpektion that if the money be not 
paid, wham the time £sed, the mortgagee wuuld con* 
done td l>>^ *n pisses'^mn and the mortgage bond wonkl 
remain in force, ihcic is no covenant to repay on the 
part of the niortga-^cr. (Voi 17) 1930 152 (h“2> 

{DB). ( (’97) 24 Cal G77, Foil ) 

[7] it has been heid thai el (a| rekrs to an cipte-!-' 
covenant and not to an miDlied covenant to pa\. 
(?ol 25) 1938 Pat 5S5 (587) : 17 Pat 737 (DB)*J>(Vol 2i 
1915 Nag 63 (64) c 12 Nag L R 19= 

[8] The question whether there is a personal cov 
snant to pay in any particular case will depend tipor 
the particular language of the documant and the other 
lasts of the case, (Vol 12) 1925 Mad 991 (992). 

[9] Provision for redemption at expiry of specified 
jerm — In case of non*pavment at expiry of term, 
deed to hoid good till payment — No pergonal cov- 
enant. (Vol 28) 1941 Pat 486 (488) (DB). 

[10] Where the mortgagor eo^eaanted to pay tho 
mortgage amount in the event of the mortgagee being 
dispo=>3e5sed but no possession was delivered to him 
initially, it was held that the covenant did not come 
joto operation at all and that the mortgagee conld net 
p^et any relief on the baais of tbe covenant (Vol 20i 
1933 All 97 (98) (DB). (Mortgagee held could sue only 
tor possession and mesno profits.) 5** fVol 24) 1937 All 
711 (713). ( (Vol 20) 1933 All 97, Fell) 

[11] It has been held that the rights of a creditor 
who takes a security in the shape of a mortgage are to 
some extent curtailed by the provisions of this Act. 
The mortgagee cannot enforce the personal liability 
against the other members of the family of which the 
mortgagor is the manager. (Vol 21} 1934 Gal 73 (76) : 
60 Oal 1197 IDB), 

[12] Though a mortgage, like that by condit’ocaj 
bale may not import a personal crA'cnanl; to pav, it 
necessarily implies a debt within the meaning of the 
debt relief legislation. fVol 31) 1944 Nag 289 (991^ : 

I L R (1944) Nag 568 (FB) 

3. Clause (b). — [i] Where the vnonerty is lost to 
the mortgagee by its being destroyed by fire or fiooG, 
the mortgagee would be entitled to nue for the mort- 
gage money, (’9S) 25 Cal 450 (454) (DB) f’71) 7 
Bom H G ll 116 (U8) (DB) ^ (Vol 30) 1923 All 433 
(435) ; 45 All 388 (DB). 

[2] It is only after rca'-onabla opportnuitv for provi- 
diog further security is given and the mortgagor fails 
to furnish the addit’onal security that the mortgagee 
is entitled to sue. (’10) 7 All L .lour 391 (39B) (DB) ^ 
(Vol 21) 1934 Mad 644 (645) (DB) ^ (’10) 1910 Pun 
WE137(DB). 

[3] The clause does not apply where the destruction 
o£ the property is caused by the wrongful act of tbe 
mortgagor, (’13) 21 Ind Oas 5Sl (582) (Oudh). 

[4] A destruction of the mortgaged property may be 
said to take place in tbe following cases : 

(а) Diluvion of the property. (Vol 10) 1923 All 433 
(435) ; 45 All 388 (DB) 

\b) House falling down. (Vol 16) 1929 All 348 (349), 
L5] Where the mortgagor being in possession as 
lessee of tho mortgagee applies to the revenue^ Court 
and gets the rent reduced, the security becomes insuffi- 
oient. (Vol 10) 1923 All 584 (585) (DB). 

[б] Where the mortgagor obtains a decree for pre- 
-amptloB of cortoin properties, and mortgage'^ them, but 


1' -allowed 
19 i4 0.wb 


subsequently the cksnni for " :upLon 

the security beecmeg ’■n=uC‘''ienL. tV-u 2 

U5 i4l6) .DT5i. ^ ^ 

"7] WhcLC A repair lucpeiiy to L. whr 

-lib- nort^.ace-’ his ; ght to ( ‘ and .4, theraaiter -ineems 
B, '»nd r U i.nt piul bis 'inourjc, I* ’s ‘-eediity as 
Tit .14 Hi- lendered incufnclent and he ca” pjoseer^. 
aqainsi A’ undei t'd- clan-o. iVol 161 1929 Ocjh 4*>5 
1 155, : 5 Luck 369. 

[8] Where the mo:tgageJ pioperty 1- sold away ai 
executinn of a deere^ on a priO' mortgage to ch^ the 
jmii.tgag<='e i- a pirfcv, the -ecu’- tv becomes 
tVol i6i 1929 Cal 121 ii22) iDlh, 

Where the mortgaged pmpertv i*' acqiiirtu under 
tills pkov’-iou- 01 the Laii 1 Acn i Bit'oii Act, toore Is e^. 
‘‘des''''uatbn’* ol tbe pT*oje?c"a I'OOt 13 Mad 321 (322) 
(DB* vVol 17* 1930 Ondli 292 1 291) *. 5 Luck 702 
(DB) >1- ’09* 1 Tnd Caa 2G4 rFb) IDB) (13; 1 

Upp Bur Rul 101 (165). irhaign vmeie tbc mortgage 
I? one wltii po-fii8^^ion tlio morigagee mi? bt- entitle > 

TO iTliei under th {d*.} ^ 

[But see (Vol 41 1917 Oadh 233 (231) : 20 Oudh Ga 
256^lVol 2) 1915 Cal 699 (70iM *. 42 Cal 1140 (DB).] ^ 

[10] Tbe “insutficiency” in this clause must le such 

as is contemplated by S 66. A misdesGrlption of tbe pTO» 
pertv in tbe mortgage-deed does not render tho socii- 
nty'^insutiirent” within the meaning of B 66. !5rol9) 
1922 Bom 217 (218) (DB). 

4. Clause (c) [1] A deptivatijn to auv 

will tbe mortgagee to sue under this clause eyeu 

though the portion of tbe mortgaged property of which 
the TBortgigee not deprived cannot be said to Jie not 
sufficient within the meaning of 8. 66. (5"ol 25) 1938 
Oudh 210 (211) (DB), 

Wrongful act: _ 

[2] A waste committed by the mortgagor will entitle 

tbe mortgagee to =ne for the mortgage- money. (Yol 2) 
1915 Mad 633 (634) (DB). ^ ^ , 

[ 3 ] Where the mortgagee \\iih possession leases back 

tbe property to the mortgagor, and the latter either 
fails to pay the rent, or gets the rent reduced under the 
Tenancy Acts, his act cannot be consiaered a wrongM 
^let of the incrtgasor. tVol 25) 1938 188 Cl90)^: ILR 

11930) Af 2^8 (DB). )I* ihure to pv’ rent ) ^ (Vol 19) 
1932 All 51 (51) (DB). UtodacBon rent.).^ 

[41 A tran^’for of th‘ •=*qaitr of redemption by the 
morcg^goi cannot bo said to b =* a ongful act of the 
mortl-mr by which tin mortgage'^ can ce said to be 
deprived ol his secniity. 2 *jI i9oC) Rang 80 (Sl^ 

82) 6 All 293 \30‘2) G Bom L R 

288 1289) (DB). 

[But see (’9 ‘ 

WN 52 (52)] ^ 

[5] The mortgagor not guBty of anv wrongful act 
by allowin''' a sale in rxccutlon of a money-decree, (’92) 
15 Mad 304 (305) (DB). 

[G] Money decree declaring right of A to sell the pro- 
perty in execution thereof — Subsequent mortgage -- 
ilortgagor asking mortgagee in ihe deed to pay ok the 
decree but subsequently countermanding it — Sale m 
execution of money decree Seld, clause [A applied 
f'lO) 8 Mad L Tim 223 (224) (DB). 

Wrong f til default : 

[7] A faiiuto by the moitgagor to d'bclose, or to pay 
up a prior ineambranee or to disclose a^^defeet in his 
title would be a wrongful default. CIO) 7 Ind Gas 251 
(252) (DB) (Co.'), (Non-disclosure.) f’90) 15 Mad 192 
(195) (DB). (Non- payment.) *5^ (Vol 18) 1931 Oudh 5 (5)1 
6 Luck 374 (Non-diselosiiro ot delect in title id'C’SG) 10 
All 47 (4^) (DB). (Do I . . . t, 

[S] IVhere joint family property is mortpged by a 
member of the family for purposes not Jiladlrg on tha 
farnilv and tbc mortgagee depr.ved o' the rropecty iti 


[’92- 1892 All WN 66 fb7i‘5<(’Ol) 1901 All 
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a suit by the other members of the family, the mort- 
gagee would be entitled to relief nnder this clause, {’13} 
21 Ind Gas 581 (582) (Oudh). 

[9] Where the mortgagee is aware of the defect in 
the title of the mortgagor to mortgage the property he 
cannot claim relief under this clausa. (Voi 26) 1939 
All 260 (263) : ILR (1939) All 313 (DB)'l^(Vol 8) 1921 
Oudh 47 (47) (DB)'J(Vol 25) 193M Cal 48 (51). 

[10] A failure to pay the Government revenue due on 
the mortgaged property, resulting in the sale of the pro- 
perty is a wrongful default of the mortgagor. (Vol 21) 
1934 Rang 227 (228)5'(’09) 14 Cal WN 165 (169) (DB). 

[11] Persons deriving title from mortgagor would be 
aable under this section in respect of their own wrongful 
act or default. (Yol 26) 1989 Nag 256 (258) ; I L R 
(1940) Nag 63 © (Voi 2) 1915 Mad 633 (634) (DB)5< 
(Vol 19) 1982 Pat 273 (274) (DB). 

[12] Persons deriving title from the mortgagor are 
liable under this clause in respect of the default of the 
mortgagor himself, though only to the extent of the 
property got by them from the mortgagor, (’10) 8 Mad 
h Tim 223 (224) (DB). 

[13] Where the mortgagee is deprived of the p)ropecty 
by the owner of a paramount title the mortgagor's 
failure to defend his title against the holder of such 
title is not a wrongful act or default. (Vol 6) 1919 Mad 

876 (876) ; 42 Mad 578 (DB). 

5. Clause (d). — [1] In order that this clause 
might apply the mortgagee must, under the terms of 
the mortgage, be entitled to possession. (Vol 8) 1921 
Oudh 47 (47) (DB). 

[2] Where the mortgagee has been given possession 
and there has been no disturbance thereof by anybody, 
this clause will not apply even though it is discovered 
that the mortgagor has no title to a portion of the pro- 
perty. (Vol 6) 1919 All 292 (292) (DB). 

[3] The mortgagor sold the equity of redemption to 
X and the mortgagee pre-empted AT. It was held that 
the change in the nature of the possession, from that 
of a mortgagee to that of a purchaser, did not bring 
the case within this section so as to entitle the mort- 
gagee to sue for his money. (Vol 3) 1916 Oudh 332 
(333). 

[4] A failure to deliver or to secure possession of 
even a portion of the property will entitle the mort- 
gagee to sue for the mortgage-money. (Vol 11) 1924 All 

877 (878). 

[5] The failure to deliver or to secure possession need 
not be intentional on the part of the mortgagor. (’01) 

4 Oudh Gas 320 (327, 328) (DB). 

Failure to deliver possession : 

[6] Where the mortgagee is entitled, under the terms 
of the mortgage, to possession and the mortgagor fails 
:o deliver the same to him, the mortgagee will be 
entitled to sue under this clause for the mortgage- 
money. (’12) 13 Ind Cas 336 (336) (Cal) I-* (Vol 28) 1941 
Pat 301 (302) (DB)‘5‘(Vol 10) 1923 Ail 584 (585) (DB), 
(Property not belonging to the mortgagor included in 
the mortgage-deed.) (Vol 12) 1925 All 736 (736), (Sub- 
mortgagee o! occupancy holding can sue his mortgagor 
for money if the latter fails to put him in possession.)© 
(Vol 8) 1921 Mad 636 (636) (DB) © (Vol 7) 1920 Lah 
355 (357) © (’13) 1913 Pun L R No. 21, page 78 (79)© 
(’32-96) 2 Upp Bur Rul 573 (574). 

[7] Mortgage with covenant to repay money within 

5 years and also to put mortgagee in possession by way 
of security — Failure to put mortgagee in possession — 
Right to sue for mortgage money arises immediately 
under this clause. (Vol 34) 1947 Bom 152 (152, 153). 

The mortgagee may sue for damages for breach 

the contract to deliver possession and claim as part 


of the damages, the amount advanced on the mortgage. 
(’90) 17 Cal 432 (436) (PC). 

[9] The mortgagee not obtaining possession as 
required under the terms of the mortgage may sue lor 
possession of the property. (Vol 8) 1921 Lab 309 (310) 
(DB)©{’12) 16 Ind Gas 735 (736) (DB) (Cal) © ( 99) 2 
Oudh Cas 24 (25)©(Vol 29) 1942 Oudh 172 (174) : 17 
Luck 362©(’94) 17 Mad 469 (471, 472) (DB) © (Vol 23) 
1936 Pesh 38 (39). 

[10] When the mortgagee, not entitled to possession 
at the time of the mortgage becomes subsequently en- 
titled to' possession, a failure to deliver possession on 
such date will entitle the mortgagee to claim relief 
under this clause. (’08) 30 All 400 (402) (DB) © COl) 4 
Oudh Cas 320 (326) (DB) © (’92) 15 Mad 65 (66) (DB). 

Ill] The mortgagee was entitled, on failure of the 
mortgagor to pay the mortgage- money in five years, lo 
take possession of the mortgaged property. But he never 
demanded possession from the mortgagor. It was held 
that there was no failure to deliver possession within 
the meaning of this clause. (Vol 20) 1933 Lah 174 ( 175 ). 

Fa%lm e to secure possession : 

[12] A dispossession of the mortgagee by the mort- 
gagor will be a disturbance by the mortgagor and will 
entitle the mortgagee to sue for the mortgage-money. 
(Voi 18) 1931 Lah 694 (695) © (Vol 14) 1997 Pat 230 
(230) (DB) © (’10) 11 Cai L Jour 136 (137) (DB)©(Vol 
9) 1922 All 197 (199, 200) : 44 All 77 (DB) © (Vol 20) 
1933 Oudh 35 (36) ; 8 Luck 190 (DB). 

[13] Where the mortgagee in possession leased the 
mortgaged property to the mortgagor, but on the expiry 
of the lease the latter refused to deliver possession, it 
was held that there was a failure by the mortgagor to 
secure possession to the mortgagee. (’94) 16 All 318 
(322, 323, 324) (FB). 

[14] The following are persons with a superior title 
to that of the mortgagor. 

(a) A ensbarer of the mortgagor. (‘10) 11 Cal L Jour 
136 (138) (DB) © (Voi 28) 19 <6 Oudh 174 (175) : 
11 Luck 711 (DB)©(Vol 11) 1924 Pat 91 (93) (DB). 

(b) A prior incumbrancer. (Vol 9) 1922 All 197 (199); 
44 Ail 77 (DB) © (’05) 27 Ail 488 (491). 

(c) A landlord of the mortgagor who gets the mort- 
gage set aside. (Vol 21) 1934 Lah 853 (857) : 15 Lah 
751 (FB). ((’21) 61 Ind Gas 604 (Lah), Overruled.] 

[15] A trespasser with no title is not a person claim- 
ing under a title superior to that of the mortgagor and 
a disturbance by him is not within this clause. (’92) 15 
Mad 304 (306) (DB) © (’97) 19 Ail 191 (193). 

[But see (Vol 5) 1918 Pat 316 (317, 318) : 3 Pat L 
Jour 162 (DB).] 

[161 Certain property belonged to two persons A and 
B. A bequeathed by his will, his share to C, who sub- 
sequently transferred the same to B, so that B became 
full owner, B then mortgaged the property with posses- 
sion to X, and delivered possession. Thereafter a credi- 
tor of A obtained a decree against the assets of A in the- 
handa of his widow and C, and attached the mortgaged 
pro])erty in execution of his decree X preferred a claim 
which was dismissed but did not file a suit to challenge 
this order. The creditor brought the property to sale, 
purchased it and then dispossessed Z. X thereupon sued 
for relief under this clause. It was held that the credi- 
tor was not a person with any title that the disturbance 
of p'^ssession could not therefore be said to be by a 
person with a title superior to that of the mortgagor, 
and that therefore this clause did not apply, (Yol 2S) 
1936 Oudh 283 (264) : 12 Luck 144. 

[17] A mortgaged property to X. B, claiming title to 
the property in himself, mortgaged the same property 
to Y who dispossessed X. It was held that this ebu 2 & 
applied. (Vol 11) 1924 Rang 143 (144). 
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[16] -1 and 3 niortgagm^; land ‘7_:E j-cssesaioa to C 
End D — A and B paying whole n: or > gage-money to C 
and eabse TTiently aioitgag’ng sama land to 3 with 
posssBsion — Payment to C held lid not ditcbarge 
whole mortgage a.nd D was entnlei to sae fo»* posEession 
al half 01 the land mortgaged. I VjI 00) 19aS Pesh 1 
(3] (DBl. 

6 Acquiescence by mortgagee in disturbance 
ai possession.— [i] ^Yhere the martgagee acqaiesces 
u ihe disturbance of possession or m the failaie of the 
nertgagor to give possession, Le w:Ii lose the right to 
Haim Interest or damages for the peimd he is out o£ 
possession t’02i 24 Ali 521 551, la2 : 29 Ind Appl43 
(PC^, ^Disturbance of possession. ‘5*Vol l4j 1927 Oudb. 
394 i595; : 2 Luck 67C iDB» tba.luie to gtve posses- 
-ion. 19260uah224 225 . ',Dol^(Vol 7) 1920 

I%g 96 (97). tDo.) ^ C09j 31 All 325 (32&j (DB) (Do) 

[2] In the case of a disturbance of possesAon, the 
scguiGscenee will result in the mortgagee Ics.ng bis right 
io sue for the money only in respeet of the particular 
diB-urbance acquiesced in. (Yol 9j 1322 All 197 (199) : 
.4 All 77 (DB). 

[3] The question whether there has been acquies- 
cence such as would deprive the mortgagee of his rights 
iS a question of fact dependmg upon the facts and 
ciicomstances of each case. fVoi 6; lbl9 Pat 227 (229) 
(D B) 

7. Dispossession owing to default of mortgagee 
himself.— [1] A mortgagee bound to pay assessment 
on the mortgaged property fails to pay it with the 
i 0 sait that the mortgaged property is sold for the re- 
covery of such amount. He cannot sue for the mort- 
gage-money under this section. (Yol 16) 1929 Pat 209 
(210) : 8 Pat 569 (DB) t’OSj 3 Cal L Jour 220 (221, 
222) (DBh 

]2] A mortgagee entitled to make a valid defence to 
c suit by a subsequent mortgagee failed to make it with 
Ihe result that hia security was dimmished. It was held 
that he could not sue for the mortgage-money. (Yol 4) 
1917 Pat 431 (452) : 2 Pat L Jour 480 (DB). 

[3] A simple money creditor of the mortgagor attach- 
eqI the mortgaged property in esecuticn of his decree. 
The mortgagee objected under 0. 21, R 62, Civil P. C., 
but the objection was dismissed. He failed to file a suit 
under 0 21, E. 63, Civil P. G., within one year of the 
dismissal of the objection, but filed a salt for the mort- 
gage-money, on his being dispossessed by the auction- 
purchaser in execution of the money decree. It was held 
that he was not entitled to do so. (Yol 23) 1936 Oudh 
263 (264) : 12 Luck 144. 

S. Transferee from mortgagor. — [1] Where a 
mortgage contains a personal covenant and cl. (a) is 
applicable, the personal liability can be enforced only 
against the mortgagor or his legal representative but 
Qot against the transferee from the mortgagor or from 
his legal representative. (Yol 24] 1937 Oudh 517 (520) 
(D B). 

[2] A personal covenant to pay cannot be enforced 
against the assignee of the property. (Vol 25) 1938 Nag 
60 (82) : I L B (1938) Nag 265 (DB) © (Yol 21) 1934 
Pat 1 (2) (DB) © (Yol 12) 1925 Oudh 593 (594) © (Vol 
24] 1937 Oudh 20 (23) ; 12 Luck 313 (DB) 

[But see (’87) 1887 Ail W N 119 (120) (DB).] 

[3] The proviso to the section is limited to cL (a) of 
Ihe section. So far as the other oiauses of the section 
are concerned, the word “mortgagor” would in view of 
S. 59A include a transferee from him. (Yoi 21) 1934 
Pat 1 '2) (DB) © (Voi 26) 1939 Nag 256 (25S) : I L B 
(1940) Nag 63 

[4] The mere agreement by the purchaser with the 
vendor to pay the mortgage- debt does not, without any 
communication with the mortgagee, make it the per- 


sonal debs of the purchaser (’12) 54 AJ 0^ (64) : o'" 
Ind App 7 (PC) (Yol 23) 1936 Oudh 313 ^31-3) : 

Luck 215 (DB) (Voi 22) 1933 Mai 115 (116) (DB) tl* 
(Yol 10) 1923 Lah 459 (460). 

[5] A mere agreement by ilia purchiser with tli: 
vendor to pay the mortgage debt is riiercly censide-ad 
one for Indemnity against the mortgage, on which th- 
transferee may be peisonahy liable to the mertgagor 
i’09) 31 A115S3 (389) * 36 Ind App 203 IPC) fT2) It 
Cal W N 1040 (DB)'5*(V d 19) 1932 Pat 273 ,274) (DB\ 

[6] If the transferee from the morEgugor enters int 
a new contract with the mortgagee, as for dlfiereat times 
and modes of payment, he would be perDonally liable 
(Voi 23) 1936 Oudh 313 (3l5j:12 Luck 215 (m)^{W 
22} 1935 Mad 115 (110) (DBi. 

[7] The fact that the transferee from inc niongagor 
pays interest on the mortgage doss not render Inm 
personally iiab’e for the debt. (Ycl 23l 193^ 0 dh 311 
(315) : 12 Luck 215 (DB). 

9. Legal representative ot mortgagor. — 

The word ‘“mortgagor” would Includa his legal repre- 
sentative ordinaiily, but such legal representative wiL, 
so far as the act or default of the mortgagor himself is 
concerned, be liable only in respect of the estate which 
he has inherited, and so far only as such assets extend 
(Yol 19) 1932 Lah 164 (163) : 13 Lah 239 fDB) (Ym 
9) 1922 Oudh 48 (50). 

10. Minor not personally Lable. — [i] Where 
mortgage of the joint family property is execjited by u 
Hindu father, in which he has bound himself to pay 
the amount the son who is a minor on the date of the 
mortgage is not personally liable to pay the mortgage 
money. (Yol 15) 1928 P C 165 (171) ; 24 Nag I» B 185 
(P C). 

11. Guardian not personally liable, — [1] Where 
a guardian executed a hypothecation bond as a guar- 
dian containing a stipulation “I have agreed to pay' 
it was held that he was not personally liable for the 
mortgage amount. (Yol 12) 1925 Mad 425 (425). 

12. Anomalous mortgages. — [1] This section 
applies to anomalous mortgages. (’90) 12 AH 203 (206. 
(D B) tp (Yol 22) 1935 Lah 103 (104) : 16 Lah 612 
(D B) ^ (Yol 30) 1943 Sind 59 (61) : I L B (1942) Ear 
452 (D B). 

[But see (Vol 11) 1924 Cal 592 t,594) (D B) ^ C9Sj 
21 Mad 1 (3) (D B) (Vol 29) 1942 Oudh 172 (174) ; 
17 Luck 362 ^ (Vol 19) 1932 Oudh 178 (179) (D B).] 

13. Void mortgages.— [1] If there la no valid 
mortgage no relief can ba claimed under any oi the 
clauses of this section. (Yol 29) 1942 Ail 409 (409) : 

I L B (1942) All 817 (D B) (Yol 24) 1937 Oudh 517 
(520) (D B) (Vol 24) 1937 All 711 (714) 68 (Yol 10] 
1923 Lah 357 (359) (D B). 

[But see (Yol 11) 1924 Oudh 147 (148, 149)>$((’8S) 
10 All 47 (48) (D B) ] 

[2] Difierent views are held regarding the question 
whether where a mortgage contains a personal covenant 
to pay but the mortgage as such is inoperative and 
void for any reason, a suit can be maintained on the 
personal covenant. 

(a) The following cases hold that a suit can be main- 
tained. (12) 1912 Pun Be No 21© (Yol 2) 1913 
Bom 102 (104, 106) : 39 Bom 35^-5 (D B) ©(Vol 16) 
1929 Pat 375 (375, 376):S Pat 212 (DB)©(Vol 13] 
1926 Rang 145 (146) © (Yol 17) 1930 Rang 142 
(142) ©(Yol 1) 1914 Bom 141 (142) :38 Bom 177 
(D B)©(’09) 32 Mad 410 (414) (F B)©{Yol 15) 1928 
Oudh 465 (467) : 4 Luck 107 (D B) ©(Yol 20) 1933 
AH 468 (472) (D B) © (Yol 20) 1933 Gal 786 (787) 
© (Vol 24) 1937 Cal 347 (350) (D B)© (Vol 2) 1915 
Ail 254 (255) © (Voi 14) 1927 Oudh 214 (215) 
(D B). (The relief granted would not be a decree 
ior sale of the mortgaged property but merely a 



d250 


[THFj TRANSFER OF PBOPEETY ACT, IS 32 


E S 68 N 


Section 68 — Note 13 (conidj 

decree foi* money executable by attacbimenli and 
sale ol the mortgagor’s properties.) 

(b) The following eases hold that if the mortgage is 
illegal as being prohibited by law or opposed to 
public policy, even the personal covenant to pay 
cannot be enforced. (Vol 13) 1926 Rang 186 (187) 
*S<(Voi 14) 1927 All 499 (501, 502) (F B)© (Vol 4) 
1917 Oadh 230 (232) : 20 Oudh Gas 155. 

[3] Independent of any personal covenant to pay in 
a mortgage, the mortgagee may be entitled when the 
mortgage is discovered to be void, to claim from the 
mortgagor, the amount paid by him under S. 65 of the 
Contract Act. (Vol 30) 1943 P C 29 (33, 34) : 18 Luck 
130 : 1 L E (1943) Kar (P C) 19 : 70 Ind App 1 (p C). 
(Reversing (Vol 24) 1937 Oudh 410: 13 Luck 631.) 
m (Vol 29) 1942 All 409 (409) : I L R (1942) All 817 
(DB). 

[4] Where a minor makes a mortgage, no relief can 
be granted to the mortgagee under S. 65 of the Con- 
tract Act (’03) 30 Cal 539 (548) :30 Ind App U4 (P C). 

14. Interest — Personal liability for. — [1] The 
right to sue for the mortgage-money under this section 
will include the right to sue for the interest, the pay- 
ment of which is seemed by the mortgage contract. 
(Yol 1) 1914 Kag 16 (IS) : 10 Nag L R 9. 

[2] Where a usufructuary mortgage contains a cove- 
nant to pay interest in the event of loss of possession, 
and the mortgagee loses possession, the mortgagee can 
claim the mortgage-money which will include not 
only the principal amount but the interest payable 
under the contract during the period bo has been out of 
possesgiou. (Vol 10) 1923 All 457 (457, 458) (D B) 
(Vol 12) 1925 Oadh 30 (32). 

[3] Where no interest is secured by the mortgage 
contract the right to sue for the mortgage-money will 
not include any right to interest as such, but the Court 
will award interest as damages, (Vol 31) 1944 Oudh 
208 (210) (Vol 19) 1932 Mad 175 (177) ^ (Vol 19; 
1932 Mad 173 (175j ^ (»S2) 4 All 245 (247) (D B) 
(Voi 22) 1935 Nag 249 (250). (Unless the mortgagee 
has acquiesced in his dispossession or has failed to take 
possession by bis own negUgenoe.) 

[4] Where the mortgage provides that the mortgagor 
should pay principal and interest within a particular 
date and that on default on that date the mortgagee is 
entitled to take possession of the property, but it is 
found that the mortgagor could not mortgage the pro- 
perty, it has been held that though the mortgage deed 
Is not enforceable, the mortgagor would be liable as on 
a personal covenant for the money borrowed but the 
creditor would be entitled to interest only by way of 
damages, the rate of which would be within the dis- 
cretion 0 ? the Court, iVol 14) 1927 Oudh 315 (315) 
fDB). 

[5] As^a general rule interest is only an accessory to 
the prineipat and cannot be recovered apart from the 
principal. (Voi 16] 1929 Rang 96 (96) : 6 Rang 743 
CD R). 

[8] Where the understanding between the parties 
was that the mortgagee was to liquidate his interest in 
a particular way, namely, by recovery of the rent under 
a lease which w^as executed by the mortgagor in favour 
ol the husband of the mortgagee, it was held that there 
was no personal liability to pay interest. {’03) 27 Mad 
86{31)(DB). 

15. Claim under section is an actionable claim 
— [1] The claim of a mortgagee against the mortgagor 
under this section for failure of the mortgagor to give 
possession being an actionable claim can be transferred 
^suoh. (’94) 16 All 316 (317) (F B). 

.’4, 16; This section and O. 34, R. 6 of the Civil 
Jprocedure Code,--. [1] Different views are held as re- 


gards the remedy of iliQ mortgagee when he files a suit 
on the mortgage and obtains a decree but it is there- 
after found that owing to no wrongful act or default on 
his part, he is deprived ol his security within the 
meaning of this section and the mortgaged ^property 
ceases to be avaiiabie for tha satisfaction of his decree. 

(a) One view is that the remedy of the mortgagee is 
to apply for a personal decree under 0. 34, R. 6 of 
the Code of Civil Procedure and not to file a fresh 
suit for the purpose. (Vol 7) 1920 Oudh 251 (252): 
23 Oudh Gas 145 (D B|, 

(b) According to the other view the remedy of tha 
mortgagee is to apply for a personal decree on 
general principles of justice and not under O 34, 
E, 6 of the Coda of Civil Procedure. (Vol 15) 1928 
All 71 (73) : 50 All 321 (D B). 

17. Mortgagee claiming under this section, It 
can sue for sale, — [1] Where a right to sue for the 
mortgage- money arises under this section it must be 
taken that the mortgage-money “has become due” for 
the purposes of S. 67. (Vol 6) 1919 Mad 1164 (1165) . 
41 Mad 259 (F B).( (’98) 21 Mad 476 (PB). Overruled.) 
•^•(Vol 6) 1919 Cal 46 (48) :46 Cal 448 (D B) * (Voi 20) 
1933 Oudh 35 (36) : 8 Luck 190 (D B). 

[2] Different views are held as regards the question 
whether a usufruotiiary mortgagee who gets a right to 
eue for the mortgage-money under S. 68 can sue for 
sale of the mortgaged property. 

(a) A usufructuary mortgagee to whom possession is 
not delivered or who is deprived of his possession 
is entitled to sue for sale, (Vol ?0) 1943 Sind 69 
(60) : I L R (1942) Ear 452 (D B) ® (Vol 23) 1936 
Pat 439 (441). ( (Vol 6) 1919 Mad 1164 : 41 Mad 
259 (F B), Bel on.) © (Vol 25) 1938 All 418 (421, 
422) : I L R (1938) All 714 (F B) (’35) 157 M 
Cas 657 (658) (Oudh). 

(b) A usufructuary mortgagee can sue lor sale where 
the mortgage also contains a personal covenant to 
pay. (Vol 20) 1933 Mad 613 (615) ; 56 Mad 892 
ID B) ^•fVoI 25) 1938 Ml 188 (191) ; X L R (1938) 
All 21S fD (Vol 25) 1938 Pat 585 (588, 589) : 
17 Pat 737 (D B) ^ (Vol 28) 1941 Mad 885 (886) 
(D B). 

(o) A usufructuary mortgagee cannot sue for sale on 
the basis of a personal covenant to pay, unless 
such covenant imports also a hypothecation of the 
property. (Vol 29) 1942 All 326 (327) : I L E 
(1942) All 368 (D B)^«(Vol 25) 1938 All 418 (420): 
I L R (1938) Ail 714 (F B). 

(d) A usufructuary mortgage with a persona! cove- 
nant to pay is really an anomalous mortgage and 
if the contract of the parties gives the mortgagee 
a right of sale be can sue for sale, (Vol 30) 1943 
Sind 59 (61) : I L R (1942) Kac 452 (D B) ® 
(Vol 29) 1942 Cal 55 (58) (D B) ^ (Vol 20) 1933 
Oudh 35 (36) : 8 Luck i90 (D B). 

(e) The only decree that can be passed In a suit 
under 8 68 is a decree for money, (Vol 24) 1937 
Oudh 20 (22, 23) : 12 Luck 313 (D B). 

^ 18. Sub-section (2). — [1] The personal remedy 
given by this section is additional to the remedy given 
by S 67 against the mortgaged property. And although 
the remedies are concurrent, the policy of the law is 
that the mortgagee should not enforce the personal 
liability before exhausting his remedy against the pro- 
perty. (’37) 1937 Mad W N 373 (374) (D B). 

[2] In a case falling under ol. (a) or cl, (b), if the 
mortgagee gives up his security, tbe Court has no 
power to stay tbe suit for the mortgage-money. (Vol 25) 
1938 Mad 132 (132). 

[3] A mortgaged certain property to B and then 
transferred the property to C. B sued A and G lor sale 
of the mortgaged property and lor a personal decree 
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S9. ’^Kotwiibsia .di:ag anylmug eoiitained iba Ii.isttes* u .d M^rtgageeb Powom 

Power ol sale when valid. Act, 1336. a mortgagee, or any person aetuig on Iii-i baliAif, shaii aiibject 
to the provisions or this section, Ii-iva power to sell o> eoncnr in selling tna mortgaged property, 
or any part thereof, in defe^ult oi liayment oi mortgage-money, withoui ti in^^rvontion of the 
Court, in the following cases and in no others, : — 1 

(a) w'here the mortgage is an English mortgage, ‘niu n^htLer the mortgagor nor the 
mortgagee is a Huidti, Mnhaminadan or Biiddirst 'Ter a insinher of any other raoe* 
sect, tribe or class from time to tim^ spccidtd Ti t'ds behalf by Provincial 
GoTernmentJ , in tee ^[Official Gazette] ]; 

'by where ^[a power of sale without tlio inut.rvciition of th^ Court is ospressly conferred 
on the mortgagee Ly the mortgage-deed and] tlie mortgagee is Hlhe Crown] ; 

( c) where ^[a power of sale without the inlerventloa Ot ihe Court is expressly conferred 
on the mortgagee by the mortgage-deed] the mortgaged ijropeiiy or any part thereof 
^Cwas, on the dale of the execution of Cue mortgage- d re dl, oituats within the towns 
of Calcutta, Madras, Bombay, \ ' '' 1 or in aii3”omer ^ Iowa "^[or areal 

which the ^'[Provincial Government] may, by noTheatioii in the [Ofncial Gftsettel 
specify in this behalf. 

^ ['G ^1(2)] no such power shall be exercised unless and untL — 

^[(u j] notice in writing requiring payment of the principal money been seryea on the 
tnoriigagor, or on one of several mortgagors, and default has been made in payment 
of the principal money, or of part thereof, for three months after such service; or 
^[f6^] some interest under the mortgage amounting at least to five hundred rupees is in 
arrear and unpaid for three months after becoming due. 

When a sale has been made in professed exercise of such a power, the title of the 
purchaser shall not be impeachable on the ground that no case had arisen to authorize the sale,. 


Section 68— Note IS (contch) 

against A for tha balance that may remain due afte/ 
the sale of the property. During the progress of the 
suit, B compromised with C, received a certain amount 
from him, gave up his security and claimed to proceed 
against A personally for the baianco. It was held that 

S. 68 had no application to the case and that no per- 
sonal decree could be granted in a suit for sale under 
S. 67 until the mortgaged property had been put to 
sale and had failed to realise Ibe entire amount due. 
(Yoi 24) 1937 Oadh 20 (23, 24) : 12 Luck 313 (D B). 

[4] A executed a pronote in favour of JT and K 
executed security bond in respect thereof. X filed a 
suit against A and K, He claimed against A a money 
decree on the promissory note and against K, for sale 
of the secured property. Ai contended that X should 
exhaust his remedy against she secured property. U 
was held that A was not a nrortgagor and that bis 
contention was unsustainable. (’37) 1937 Mad W N 
373 (374) (D B). 

19. Applicability oi the section to the Punjab 
and North-West Frontier Province. — [1] The prin- 
ciple of this section has been applied to cases arising in 
the Punjab and the North-West h rentier Province. 
(Voi 21) 1934 Lab 853 (857) : 15 Lab 751 (F B) ^ 
(Vol 23) 1936 Pesh 43 (45) (D B). 

20. Applicability of section to charges. — [1] This 
section will apply to charges. (Vol 2) 1915 Mad 633 
(634) (DB). 

[2] The privilege conferred by S 63 on a mortgagee 
£0 sue for money cannot be availed of by a charge-holder 
in proceedings in execution of a decree, without resort- 
ing to a suit. (Vol 32) 1945 F C 91 (94) : I L R (1945) 
Lab 411: 72 Ind App 165 :IL E (1945) Ear (P C) 269 
(PC). 

SECTION 69 -SYNOPSIS 

1. Scope. 

2. Mortgage by manager of joint Hindu family. 

3. Default in payment where no time is fixed. 

4. Mortgage-money. 


5. Default in payment of interest only. 

6. Power must be expressly conferred. 

7. ‘‘Within the to'wn of Bombay.” ^ 

8. Notice requiring payment — Sub-section (2), 
clause (a). 

9. Sub-section (3), 

10. “In professed exercise ol such a powder. 

11. Conduct of sale must be bona fide. 

12. Effect of sale. ' 

13. “Improper or irregular exe.’cise oi the power. 


4. Right to claim damages, 

5. Lis pendens. 

6. Stopping ot sale. 

7. Who can purchase. 

8. Position ol the purchaser 

9. Sub-section (4), 

1, Scope [1] This nectioL. deals with the power ol 

. mortgagee to sell Iba mortgaged property, without 
hs intervention of the Court, (’90) 13 AU 28 (48) 
DD) '^(Voi 5) 1918 P G 34 (34) : 40 All 407; 45 lad 
Ipp 130 (P C). (05i/cr )_ , 

[2] A mortgagee having a power ox sale without me 
[ntervention of the Court cannot file a suit for that 
purpose in a Court of law. (Vol 16) 1929 HiUg 71 (72); 

5 Bang 771 (DB). ^ ^ 

[3] Where the parties were buamessmea, and tm 
mortgage was in the English form, the stipulation 
living the mortgagee a power of sale without the 
intervention of the Court was held valid in the Punjab, 
in the absence of any positive enaefcment prohibiting 
sueh a stipulation. (Vol 10) 1923 P 0 114 (117): 4 Lah 
284:50Ind Appl62 (PC). 

[4] The power ol Bale may be confenea on a seeoM 
mortgagee even where no each power has b'^en confer- 
red on the first mortgagee. (Vol 29) 1942 Mad 232 
(236); I L R (l942) J^Iad 287 (DB). 

[5] In exercising the power of sale under this seoUon 
the mortgagee does not act as tha agent of the morfiga* 
goc. The mortgagee exercises his tight under a totally 
superior claim which is not under the mortgagor but 
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01! that due notice was nots given, or that the power was otherwise improperly or irregularly 
exercised; but any person damniSed by an unauthorized or improper or irregular exercis© of the 
power shall have his remeay in damages against the person exercising the power. 

®[f4)3 The money which is received by the mortgagee, arising from the sale, after discharge 
of prior incumbrances, if any. to which the sale is not made subleet, or after payment into Court 
under section 57 of a sum to meet any prior incumbrance, shall, in the absence of a contract to 
the contrary, be held by him in trust to be applied by him, first, in payment of all costs, charges 
and expenses properly incurred by him as incident to the sale or any attempted sale; and, 
secondly, in discharge of the mortgage-money, and costs and other money, if any, due under the 
mortgage; and the residue of the money so received shall be paid to the person entitled to the 
mortgaged property, or authorised to give receipts for the proceeds of the sale thereof. 

^[(5)1 Nothing in this section or in section G9A applies to powers conferred before the first 
clayoIJiilyj 1882.] 

[a] Insmted by the Transfer of Property (Amendment) Act. 1929 (20 [XN] of 1929), S. 34. [b] Suhstituied 

ihid^ [c] Inserted by the Transfer of Property Act (1382) Amendment Act, 1S85 (3 [III] of 1885), S. 5. 
[d] Substituted by A. 0. for “the Local Govemraent '^Ith the previous sanction o! the Governor General in 
OounciTh [e] Suzstituied hy A. 0. for “local ofncial Gazette”. [£] Substituted by A 0. for “the Secretary of 
State for India in Conned”, [g] Suhsiimtcd by the Transfer of Property (Amendment) Act, 1929 (20 JXX] 
of 1929), S. 34, for “is”, [gg] The V70rd ‘Karachi’ was omitted by the Indian Independence (Adaptation of 
Central Act? and Ordinances) Order, 1948 [23-3-1948]. [h] The words “Fwangoon, Sloalmein, Basse n, Akyab” 
were re'poaled by A, 0 [i] Sec S. 58 (i), f.-n, (d). []] Substituted by A. O. dor “Govern or* General in 

Coimeii”. [k] Substituted bj'A. 0 for “Gazette of India”, [1] The word “but” was repealed by the Transfer 
of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 34. [m] Substituted ibid., for what was ^originally 
the fifth paragraph of the section, [n] The last paragraph of the section was repealed by S. 34, ibid. 


Section 69— .Note 1 (contd.) 

againsli him. (Yol 31) 1944 Bom 156 (158): I L R 
(1944) Bom 549 (DB). 

2. Mortgage by manager o£ joint Hindu family, — 

[1] A manager of a joint Hindu family mortgaging for 
4 family purposes immovable property situated in one 
of the towns mentioned in this section can confer a 
power of sale on the mortgagee which can be exercised 
without recourse to Court. (Vol 29} 1942 Mad 232 
(235); I L R (1942) Mad 287 (DB). 

3. Default in payment where no time is fixed. — 

[1] There cannot be a default in payment of the 
mortgage- money unless it has become due. (1888) 38 
Ch D 273 (283); 57 L J Ch 609, Selwyn v. Garfit. 

[2] Where the amount due for principal is not 
repayable at any particular date, nor is anything stated 
as to when it is to be repaid, then, until there is a 
demand made for the money, there can be no default 
in payment of the principal sum due. (Vol 13) 1926 
Mad 841 (844) (DB). 

[3] Where though a time is fixed for payment, the 
mortage money may become due earlier at the option 
»of the mortgagee under specified circumstances, the 
mere fact that the money has become due earlleris not 
^ default in payment. The mortgagee must make a 
demand for the amount so as to enable the mortgagor 
to realise his position and save his equity of redemp' 
tion if possible. (Vol 2S) 1941 Bom 339 (342): I L R 
(1941) Bom 500. 

4. Mortgage money.— [i] Where a mortgage-debt 
43 reduced according to the provisions of any law for 
^ the time being in force, is is the reduced amount that 
xeprosents the mortgage-money and if the mortgagee 
• toes to sell the property for the recovery of more than 
the reduced amount, he can be restrained by an injunc- 
tion obtained in a suis for that purpose. (Vol 26) 1939 
Mad 4 (5). 

5. Default in payment of interest only. — [1] A 
default in payment of interest is a default in payment 
of the “mortgage-money” and consequently the mort- 
gagee can exercise the power of sale even though the 
Atinoipal money has not fallen due. (Vol 5) 1318 Low 
.Bur 64 (65): 9 Low Bur Bu! 106 (DB). 


[But see (Vol 8) 1921 Bom 421 (423) (DB). (Mort- 
gagee cannot exercise such power before both principal 
and interest have fallen due.)] 

6. Power must be expressly conferred. — [1] The 
words “the mortgagee, his heirs, representatives and 
assigns shall have all the rights, powers, remedies and 
privileges conferred upon the mortgagee by Act IV of 
1882” {! e., Transfer of Property Act) do not confer 
the power of sale upon the mortgagee. (Vol 15) 1928 
Rang 128 (128): 6 Rang. 134. 

[2] The power conferred by the mortgage-deed may 
be a power to sell by private contract or a power to 
sell by auction. A sale by private treaty, when the 
power to sell is by auction, would be invalid. (1841) 3 
Moo P C 457 (464): 13 E R 186, Bronard v. Duma- 
reesque, 

[3] A sale by a private contract where a power to 
sell either by private contract or by auction is given is 
not bad merely because an attempt is not made first to 
sell by auction. (1857) 118 R R 213 (227): 26 L J Ch 
830, Bavey v. DmranU 

[4] A power to sell necessarily includes the power 
to postpone the sale. Where the sale is by auction and 
the highest bid is found to be very inadequate, the 
mortgagee may postpone the sale, (Vol 29) 1942 Bom 
46 (49); I L R (1942) Bom S3. 

7, “Within the town of Bombay”. — [1] Property 
situated at Maiiim within the island of Bombay and 
within the local limits of the original civil jurisdiction 
of the High Court of Bombay is property situated 
within the town of Bombay. (’99) 23 Bom 348 (358) 
(DE), 

8 Notice requiring payment— Sub-section (2), 
clause (a) — ^[1] Where a mortgagee desires to exercise 
his power of sale for recovery of the principal money, 
he cannot do so unless and until he complies with the 
provision as to notice contained in this clause. (Vol 21) 
1934 Mad 644 (645) (DB). 

[2] The provision is only a direction with regard to 
the exercise of the power and if a sale is held without 
a notice under this clause it will only af ord a ground 
for damages, if any, to the mortgagor damnified by the 
sale. (’88) 11 Mad 201 (203) (DB). (Deed providing fojf 
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Section 69 — Note 8 (con^d.) 

power of sale aiter 15 days’ notice— Con lltion Invalii 

but sale is valid.') 

[3] The statiitoi'v requirement ol notice 1== *m:per.i" 
tive— Three months’ period provided therein rann.t 
be curtailed by agreement o: parties, «Vol 2 Sj 1911 
Bom 339 (344); I L E (1941) Bom dOC. 

[4] A sals cannot be held unless, after the service o: 
notice, there has been a default in pay men l of it, or 
any part thereof, icr a period of three months* ( 93) 1 
Bom li E 273 (275j. 

[6] Where a sale was he-d 15 months aite'* the 
service of the notice, it was held that a fresh notice 
ought to have been given before the actual sale. 
(Vol 13) 1926 blad 341 (S43) (DB). 

[6] V/here interest amounting to Bs. 500 is 'n 
arrears and remains unpaid for three months alter 
becoming due, no notice is necessary L'efore the moit- 
gagee can exercise his power ci sals. (’99) 1 Bom h It 
273 (275) )5<;Yol 13) 1926 Mad S41 (S47; (DB). 

[7] A mortgagee giving notice under cl. (a) cannot 
before the expiry of three months after the service of 
notice sell the propertv for arrears of interest under 
Gl. (b). (’99) 1 Bom L E 273 (275). 

9, Sub-section (3). — [1] The section permits a 
distinction between a purchaser with notice and a pur- 
chaser without notice of an irregularity and though a 
sale may not be impeachable on the mere ground that 
ihe power was improperly exercised, this protection does 
not extend to a case when there is the additional 
ground that the purchaser had noiice of the improper 
exercise of the power. (’04) 6 Bom E E 557 (571) (DB). 

[2] When there is fraud there may be a cause of 
action against the purchaser to have the sale declared 
void or to have it set aside on the ground of fraud. 
(Vol 27) 1940 Mad 903 (904). 

10, *‘In professed exercise of such a poiver.” — 

[1] When there is no valid mortgage the sale cannot 
be said to be in the professed exercise of the power and 
cannot give the purchaser an unimpeachable title. 
(Yol 23) 1936 Bom 94 (97). 

[2] Power not validly conf aired— Sale cannot be said 
to be in professed exercise of power. (Yol 1-5) 1928 Bang 
128 (128) : 6 Bang 134. 

[3] The words ‘*BUch a power” do not refer to a 
power exercised three months after the notice. They 
refer simply to the power of sale mentioned in the 
opening part of sub-section (1). (’88) 11 Mad 201 (203) 
(DB). 

[4] Mortgagee parting with the title deeds by way ol 
assignment but getting bad: the deeds becomes revested 
with the power of sale which be originally bad under 
the mortgage dead. (’03) 13 Mad L Jour 367 (369) (DB). 

11, Conduct of sale must be bona fide. — [1] 
The power of sale given to ths mortgagee is for his 
benefit and not for the benefit of the mortgagor. {1889j 
61 L T 71 (71) ; 58 E J Ch 539, Colson v. WUhams. 

[2] The mortgagee has a perfect right to hold ths 
sale of the property in such manner as he thinks most 
conducive to his benefit. He can for this purpose even 
impose conditions upon the conduct of the sale. (’03) 
5 Bom E E 247 (249). 

[3] The conditions must be such as an owner will 
use in the sals of Ins own property and should not foe 
depreciatory. (’04) 6 Bom E E 557 (-588) (DB) S* (*03) 5 
Bom E E 247 (249, 250). 

[4] The mortgagee must act bona fide in the con- 
duct of the sale. (’07) 31 Bora 566 (633) : 34 Ind App 
179 (PC). 

[5] I! ths mortgagee exercises the power o! sale 
hona without corruption or collnsion with the 
purchaser ths Court will hot intSEfere, even though the 


:ale be very disadv.iutagecus, unicss, indeed, the price 
s so low as in itseh be CTidence o! fraud. (’ 12) lb 

Ind Gas 261 (264) (PC). 

12. Effect or sale.— [1] Tb- effect of a ci.ie unect 
i. pjwer r>f sale to uestriy tLs equity oi redemption 
n the land, and u const tiilc the mortyaqee exercising 
the power a firustee o: the .^.'rplus proceeds, after 
satisiying hh own char‘. 5 £, fust for the subsequent 
.ncumbnancers, and ultimata!} :or the mortgagor. The 
estate it purchased by a stranger passes into his hand.- 
lies from ah ircuinbrances (’80) 5 Cal 198 (211) : 6 
Ind App 145 (PC! <Ol'i^£?r ) »Tol 31) 1944 Bom 156 
(i5;>, 159j ; I L R (lOU) Bom 549 (DB). 

[2] A mere ccr.traet for sriie by the mortgagee which 
has not yet u’uetlfisd into a compkted sale does not 
extinguish the mertgagor's rirhi oi redemption, ('/ol 
31, 1944 Bom 156 (l5o, 159 {l L £ iI91if Bom 548 
^DBj. 

13. ‘‘Improper or irregular exercise ot the 
power.” ~ [1] Sale under depreciaioij condition i= 
impropar or irregular erercr-o oi power, ^’04) 6 Born 
LB 557 (359! (DB;. 

[2] Sale before mortgagee became entitled to exercise 
power — Power is improperly exercized. (Yol IS) 1928 
Mad 841 (844, S4S) (DB). 

[3] A sale without serving a notice on ihe mort- 
gagor under sub-s. (2), cl. (a) when tho property is to 
be sold for recovery of the principal is au improper or 
an irregular exercise of the power, (’83) li Mad 201 
(203) (DB). 

[4] After ths property was duly advertised for sale, 
the mortgagee verbally agreed with the mortgagor to 
postpone the sale for four days; but in contravention of 
this agreement sold the property on the originally 
advertised day. It was held that the power of sale 
could not be said to have been exercised in an improper 
or irregular manner. (’99) 23 Bom 348 (367) (DB). 

[6] Even where there is no vaiid power of sale at all, 
a sale in the professed exercise of the power would not 
be void, but only an irregular one governed by sufo'S.(3) 
of the section. (’09) 4 Ind Gas 765 (757) ; 1909 Upp 
Bur Bui 5. 

14. Right to claim damages — [1] In order to be 
entitled to damages under sub-s (3) the mortgagor must 
have been damnified by an unauthorissd or improper or 
an irregular exercise of the power of sale. (’09) 4 Ind 
Gas 755 (756) : 1809 Dpp Bur Eul 5. 

[2] Mortgagee having two niortgages over same pro- 
perty— Power of sals conferred in first mortgage only — > 
Mortgagee exercising power respecting debt covered by 
both mortgages — Sale held could cot be set aside 
— Mortgagor held could have his rsmody in damages if 
he was damnified by exercise ol power. (Yol 9| 1922 
Mad 390 (391) : 45 Mad 774 (DB). 

[3] If the mortgagor is damnified by an aotion of 
the auctioneer appointed by the mortgagee, the mort- 
gagor can claim damages from the mortgagee. (1889) 43 
Ch D 191 (194) : 38 W B (Eng) 323, Tomhn v, Luce, 

15. Lis pendens. — [1] A sale held in exercise of 
the power is not afieoted by the doctrine of hs pendem 
even though it is held after the mortgagor has instituted 
a suit lor redemption, (Yol 9) 1922 Mad 390 (391) ; 45 
Mad 774 (DB). 

[2] The validity oi a sale Is not aSected by m 
attachment of the properly by a third party, whether 
before or after the mortgagee became entitled lo the 
exercise of the power, (’76) 1876 Pun Be Ho. 68, p. 171 

(173). 

16. Stopping o! sale. — [1] The mortgagor has 
got a eight, which can be exercised up to the moment 
of sale, to pay up the mortgage amount and stop the 
sale. C99) 23 Bom 348 (358) (DB). 



8256 


[THE] TEANSFEB OF PBOPEETY ACT, 1882 [S 70 N l—S 71 N ll 


11, When the mortgaged property is a lease and the mortgagor obtains a 

Benewai of mortgaged renewal of the lease, the mortgagee, in the absence of a oontraet to ths 
lease. contrary, shall, for the purposes of the security, be entitled to the new lease^. 

[a] The words “for a term of years” were re'j^BCLl’Bd by the Transfer Oi Property (Amendment) Act, 192S 
(20 [XS] oi 1929), S. 36. ’ 

Section 70 — Note I (contd.) [15] The mortgagee can claim the benent of 70 


mortgagee would be entitled. (Vol 25) 1938 Bang 108 
(108). 

[3] Trees planted on the mortgaged property (grove) 
after the date of the mortgage held to be accession. 
^*30) 6 Oadh W N 832 (835). 

[4] Where after the date of the mortgage of certain 
zamindari property of zamindar ehowkidari chakran 
lands were released in favour of the zamindar by the 
Ooliector, such lands become an accession to the mort- 
gaged property, to the security of which the mortgagee 
would be entitled. (Tl) 13 Cal L Jour 109 (113). 

[5] Hew land added to mortgaged security by 
alluvion and taken possession of by mortgagor and 
held by him adversely to co-sbarers is accession, 
(Vol 26) 1939 Cal 275 (277) (DB). 

[6] Shop with site on which it was standing mort- 
gaged — Shop destroyed by fire and new one constructed 
— New fchop is accession to mortgaged property, (Vol 32) 
1946 Bom 248 (249, 251) (DB). 

[7] Ai the mortgagor acquiring by inheritance, the 
rights of a prior mortgagee— The acquisition enures to 
the benefit of the subsequent mortgagee the value of 
whose security is thereby increased. (Vol 2) 1915 All 
242 (243) : 37 All 309 (DB). 

[8] The saperstriicture built on the mortgaged site 
Is an accasaion to the mortgaged property. (Vol 28) 
1941 Pesh 49 (50) (DB). 

[9] Acquisitif ns by purchase or by adverse possession 
jy the mortgagor of property adjacent to the mort- 
gaged property do not constitute accession. (Vol 26) 
1939 Oaf 27 6 (277) (DB). 

[10] Where X leases his property first to Aj then 
mortgages the same to B and thereafter sells his equity 
of redemption to ^4, the leasehold interest in the hands 
of A does not merge in the equity of redemption in 
Ms hands and the leasehold interest cannot be consi- 
dered an accession to the mortgaged property. (Vol 2b) 
1939 Cal 692 (698) ; I L B (1939) 2 Cal 551 (DB). 
(Per Roxburgh J,) 

[11] The accrual of sir rights in khudkast land 
subsequent to the mortgage though ordinarily an 
accretion to the mortgaged property under this section, 
would not be so if there is a epeoial enactment to the 
contrary, e. g,, S. 49, C. P. Tenancy Act. (Vol 20) 1933 
Hag 104 (106) ; 29 Hag L E 142. 

[12] Auction- purchaser in execution of prior mort- 
gage decree is representative of mortgagor — Building 
erected by him on land would be accession, (Vol 18) 
1931 All 277 (286) : 53 All 334 (PB), 

[But see (’81) 1881 Pun Be No 94, p. 207 (209) 
(DB). (Building by purchaser of equity of redemption 
—Mortgagee not entitled — Submitted wrong )] 

[13] First mortgage of sir land by X in favour of A 
—Second mortgage in favour oi B — B foreclosing his 
mortgage against X and thereafter acquiring by sur- 
render from X occupancy rights in land— Acquisition 
by B held was accession. (Voi 16) 1929 Nag 223 (226) ; 
25 Hag h B 12. 

[14] Under S. 70 the mortgagee is entitled to the 
benefit of accession to the mortgaged properly “for 
purpose of the security” only and. therefore, the section 
cannot apply to the case of a mortgagee who has pur- 
chased a share of the equity of redemption and sues to 
enforce the mortgage. (Vol 29) 1942 Mad 44 (47) 


only if the accession is during the subsistence of th<5 
mortgage, A mortgage decree for sal© does not ©ztin" 
guifah the mortgage security and the mortgagee decree - 
holder is entitled to have his decree satisfied by sale o"* 
an accession mads to the moi’tgagsd property after the 
passing of the decree. (Vol 32) 1945 Bom 243 (250) 
(DB). 

[But see (Vol 8) 1921 Fat 188 (189) (DB),] 

[16] The accession must have been received before 
the mortgage becomes extinguished, and the acquis tion 
by the mortgagor after the mortgaged property ha? 
been sold in execution of the mortgage decree cannot bs 
considered an ‘‘accession” to the mortgaged property to 
the security of which the mortgagee is entitled, (Vol 8| 
1921 Mad 627 (628, 629) (D B). 

[17] An accession to the mortgaged property after 
the date of the mortgage and before the mortgage 
decree was passed, may be sold in execution of the decree 
even though such accession is not specifically mentioned 
in the decree. (Tol 22) 1985 Bang 622 (522, 523), 

[18] The words “in the absence of a contract to the 
contrary” suggest that the parties contemplated by the 
section are those who are bound by the contracfenial 
relations of mortgagor and mortgagee and not indepen- 
dent third parties. (Vol 18) 1931 All 277 (284, 286) : 53 
All 334 (F B). 

[19] There can be a contract to the contrary within 
S. 70 in the ease of a charge created by a decree based 
on a compromise. (Yol S3) 1946 Mad 293 [294). 

Section 71 — Note 1 

[1] As a general rule, most acquisitions by a mor:* 
gagor enure for ths benefit of the mortgagee; and, 
conversely, many acquisitions by a mortgagee are to ^ 
like manner, to be treated as accretions to the mort- 
gaged property, or substitutions for it, and, therefore, 
subject to redemption. (’79) 5 Cal 198 (210, 211) ; 6 Ind 
App 145 (P C). 

[2] After the death of the mortgagor Inamdar, the 
lands were continued to his representative subject to th© 
payment of assessment, but the right to hold the land? 
rent free was ruled by Government to have ceased — 
Meld that the lands continued chargeable in the hand? 
of the representatives with any valid specific liens 
created upon the lands by the Inamdar. (1862) 

H C R 22 (27) (S B). 

[3] Leasee of property mortgaging leasehold right by 
deposit of title deeds in 1910 — Lease expiring in 191" 
— Lessee continuing in possession and landlord accept" 
ing rent from him— In 1920'les588 obtaining renewal of 
lease — Mortgagee held was entitled to benefit o! ieasa 
though renewal was effected after expiry of lease. 
(Vol 21) 1934 Rang 51 (STjSt (’02) 24 Ail 538 (540, 
541) (D B). 

[4] A lessee cannot voluntarily surrender his hold- 
ing to the landlord so as to affect the interest of the 
mortgagee under a mortgage created by him previous tc 
surrender. (’02) 24 All 5u8 (541) (D B). 

[6] Lessee mortgaging part of holding — Lsssae colta“ 
sively suffering decree to be passed against Mm for 
eviction — Lien of mortgagee should be held to continue 
to subsist upon land — Mortgagee would have same right 
against landlord as he would have against mortgagor 
lessee. (’05) 32 Cal 283 (286) (D B). 
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iiights of mortgagee in possession. 72. ^lA mortgagee] may spend Such money as is neecssarv-- 

hp ^ :st :i; :i; >j 

(h) lor preservation of the mortgaged property] from destruction, forfeiture or 
sale; 

fc) for supporting the mortgagor’s tide to the property; 

'd) for making his own tide thereto good against the mortgagor; and, 

'e) when the mortgaged property is a renewable lease-hold, for the renewal of the lease; 
•riid may, in the absence of a contract to the contrary, add such money to the principal mone}, 
rt the rate of interest payable on tho principal, and where no such rate is fixed, at the rate of 
nine per cent, per annum: ‘^[Provided that the expenditure of money by the mortgagee under 
clause (h) 01 clause shall not be deemed to be necessary unless the mortgagor has been called 
upon and has failed to take proper and timely stc-ps to preserve the property or to support the 
tide.] 

"Where the property is by its nature insurable, the mortgagee may also, in the aliserieG of a 
3 ontract to the contrary, insure and keep insured against loss or damage by lire the whole or any 
part of such property; and tho premiums paid for any such insurance shall bo ^ [added to the 
principal money with interest at the same rate as is payable on the principal money or, where no 
such rate is fixed, at the rate of nine per cent, per annum] . But the amount of such insurance 
shall not exceed the amount specified in this behalf in the mortgage-deed or hi no such amount is 
}herein specified) two-thirds of the amount that would be required in case of total destruction to 
reinstate the property insured. 

Nothing in this section shall be deemed to authorize the mortgagee to insure when an 
insurance of the property is kept up by or on behalf of the mortgagor to the amount in w^hich the 
mortgagee is hereby authorized to insure. 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 37, for *‘Wbeii 
during the continuance of the mortgage, tba mortgagee takes possession of the mortgaged property, he.” 
[b] Olau 30 (a) was repealed^ ibid, [c] Substituted^ ihid^ for “its preservation’’, [d] Inserted^ ibid, 
[e] Substituted, ibid, 

SECTION 72-SYNOPSIS 
1. Preservation of property -—Clause (b). 

Supporting mortgagor’s title — Clause (c). 

3. Costs of supporting the mortgagee’s title — 

Clause (d) 

4. “In the absence of a contract to the contrary.” 

5. May add such money to the principal money. 

6. Charge for expenses — Enforcement of. 

7. Expenditure must have been made in the capa- 
city of mortgagee. 

8. Interest on amount spent. 

1. Preservation of property— Clause (b). — [1] 

Under the proviso the expenditure under this clause 
will not be deemed “necessary” unless the mortgagee has 
^.alled upon the mortgagor to taka proper and timely 
steps to preserve the property and the latter has failed 
to take them. (Yol 31) 1944 Oudh 20S (208, 209) ^ 

:Vol 22) 1935 Bang 473 (479, 480). 

[2] What constitutes a proper and necessary espendi- 
iGure is a question of fact depending upon the circum- 
stances of each case. (’10) 12 Cal L Jour 574 (57S) 

ID B). 

[3] In allowing expenses the Court must naturally be 
on its guard against extravagant and unfounded claims 
and should enquire strictly into the facts and fairness 
of the claim in each case. (Vol 17) 1930 Oudh 337 (333, 

339) (0 B) ® {Vol 5) 1918 Bom 84 (85) : 43 Bom 69 
(D B). 

(a) rreservation firom destruction* 

[4] This head will include the costs of repairs of the 
mortgaged property. (T2) 10 All L Jour 124 (126) © 

(’96) 19 Mad 327 (329) (D B) $ (Yol 3) 1916 Mad 839 
(862); 38 Mad 18 (D B) © (Yol 10) 1923 Lah 587 (588) 

ID B)»J<(’95) 17 All 282 (284), 

[5] Where the improvements are not necessary for 
the preservation of the property, the mortgagee will not 
be entitled to recover the cost of those improvements. 

(’98) 19 Mad 327 (329) (D B)‘I<(Yol 2) 1915 All 99 (100); 

1030 ^ 1034 A, M. 


37 All 81 (D (Vol 26) 1939 Lah 129 (135) (D B)© 
(’03) 1903 Fun L E No. 33, page 143 (145). 

[6] A mortgagee cannot claim the expenses of an 
addition to or new construction upon the mortgaged 
property under this clause. (Yol 2) 1915 Oudh 177 (180) 
(D B) 4 . (Yol 2) 1915 All 99 (100); 37 All 81 (D B) © 
(Yol 16) 1929 Lah 509 (509) (D B). 

[7] Where the mortgaged property was dilapidaiei 
house and the mortgagee reconstructed it after pulling 
it down, or an original kacheha house was built into a 
pueca one of the same pattern, and tho amount spent 
was reasonable, such expenses were allowed to the 
mortgagee before the introduction of S. 63 A, (’08) 9 Suth 
W B 488 (43Si (D B) iF fVol 14} 1927 Lah 815 |S17t 
\D B) >1-. (Yol 10) 1923 Lah 5S7 ?5S9) (D i Yol 17i 
1930 Oudh 337 r338) (D B)^ (Vol 2) 1915 All 99 {99'i ; 
37 All 81 (D B». 

[S] Where the mortgaged property is totally destroyed 
by a “calamity from heaven”, such as an accidental 
fire and the mortgagee builds it again, he is entitled to 
the costs of such reconstruction. (’69) 5 Bom HOB 
(A C) 109 (115) (D B)1'(’90) 14 Bom 28 (30) (D B). 

[9] A, a Mahomedan widow selling property to B lor 
herself and as guardian for her minor son C ^ On 
attaining majority, C challenging the sale — Decree passed 
against B for delivery of possession to C on h!s deposit- 
ing certain amount within six months into Court, other- 
wise suit to stand dismissed — On failure of C his 
mortgagee I) depositing the money into Court — Held, D 
was entitled to deposit money and to protect the pro- 
perty mortgaged to him and to prevent the security 
from being valueless. (Vol 11) 1924 P C 133 (135) : 48 
Bom 404; 51 Ind App 236 (P C). 

[10] Mortgagee is not entitled to be reimbursed lor 
ordinary annual repairs. (Vol 6) 1919 Lah 354 (354), 

[11] Poiced payment of the call by ^ the registered 
holder of shares who held them as security is not an 
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Section 72 — Note 1 (conid,) ^ ixi ^ 

expenditure for the preservation of the eecunty. (\ ol A) 
1917 Bom 149 (151j: 42 Bom 159 (D B). 

(h) Preservation from forfeiture or sale, 

[12] This head will include a payment by the mort- 
eanee of Government land revenue. {’67) 11 Moo Ind 
App 241 (25S) (P Cj ^ (Voi 16) 1929 P C 243 (245): 51 
All 8S6: 56 Ind App 339 (P C)^^(Vol 18) 1931 P C 226 
(228) : 59 Cal 463 : 58 Ind App 341 (P G) (*07) 7 Oai 
h Jour 215 (232) (P C). 

[13] The rent of the mortgaged property comes under 
this head. (’07) 7 Cal L Jour 215 (232) (P C). 

[14] This head will include the amount necessary to 
be deposited in order to set aside a sale of mortgaged 
property in execution of a decree obtained by a prior 
mortgagee in a suit to which the mortgagee making 
such payment was a party. (’07) 4 AUL Jour 176 (179) 

(D B)hF(Vo 1 11) 1924 Lah 154 (155) (D B)^(Yol 8) 1921 
Mad 480 (481) (D B). 

^15] The clause applies only to those sales which 
endanger the mortgage security and not to the sale of 
merely the equity of redemption. (Vol 8) 1921 Mad 480 
(481) (D B) (Yoi 13) 1926 Oudh 281 (286) ; 1 Luck 
367: 29 Oudh Gas 336 (D B) ^ (Yol 6) 1919 Oudh 370 
(372): 22 Oudh Gas 32^(Yol 3) 1916 Pat 96 (96): 1 Pat 
L Jour 589 (D B) >5* (’99) 22 Mad 332 (336) {DB)'36(03j 
30 Cal 794 (800) (D B). 

[16] Though the amount deposited by the mortgagee 
to set aside sale in execution of a prior encumbrancer’s 
decree is recoverable under this clause, the amount of 
compensation to be paid to the auction -purchaser under 
0. 21, R. 89, Civil P. 0., will not be allowed to him, 
(Yol 19) 1932 P C 99 (101) (P C). 

[17] Where there is no express agreement making 
the mortgagor liable for payment of land revenue a 
mortgagee in possession is bound to pay the same even 
if it is newly assessed or advanced during the con- 
tinuance of his mortgage; he cannot recover it from the 
mortgagor under this clause. (Yol 11) 1924 P 0 102 
(106) : 46 All 269 ; 51 Ind App 167 ; 27 Oudh Gas 72 
(P C). 

[But see (Vol 10) 1923 All 433 (434) : 45 All 388 
P B).] 

[18] Where a deed of mortgage is silent on the 
point as to who is liable for the payment of land 
revenue, it has been held that a mortgagee in possession 
contracts for the payment of the assessment existing on 
the date of mortgage only and not the newly assessed 
or advanced amount. The liability to pay the same is 
fixed upon the mortgagor. (’96) 1896 Bom PJ 710 (DB) 
^ (1865) 3 Suth W R 174 (175) (SB) (1865) 3 Suth 
W R 6 (7) (BB) (’04) 14 Mad L Jour 488 (489) (DB) 
^ (’86) 1886 Bom P J 68 (BB). 

[But see (’09) 11 Bom L R 318 (325) (DB).] 

[19] If the income is sufficient to meet the payment, 
the mortgagee cannot take advantage of this clause to 
recover it again from the mortgagor at the time of re- 
demption. In this sense this clause may be said to be 
subject to the obligation imposed by clause (c) of S. 76. 
(Yol 6) 1919 Oudh 50 (53) *. 22 Oudh Gas 270 (DB). 

2. Supporting mortgagor’s title— Clause (c). — 

[1] A mortgagee may incur expenditure for support- 
ing the mortgagor’s title to the mortgaged property 
where such title has been impeached, and add such 
expenses to the principal amount of the mortgage- 
money (’12) 16 Ind Gas 217 (219) (D B) (Mad) ^ (Vol 
6) 1919 Mad 1102 (1103) (D B) (’98) 21 Mad 32 (34) 
(DB). 

[2] The mortgagor, so long as the equity of redemp- 
tion remains with him, is bound, under the general law 
of mortgage, to indemnify the estate against the ex- 
penses of protecting his title. (’85) 9 Bom 435 (437) 
ISB) (Yol 11) 1924 Bom 264 (266, 267). 


[0] The obligation on the mortgagor to indemnify 
the estate against the expenses of protecting his title 
exists, independent of any contract between the parties 
to the mortgage, (Yol 18) 1981 P C 143 (148) : 10 Pat 
654 : 58 Ind App 254 (P 0) (’35) 9 Bom 4S5 (437) 

(SB). 

[4] The mortgagee must act as a prudent owner. 
The question whether he has so acted is a question oi 
fact. (Vol 6) 1919 Mad 1102 (1103) (DB). 

[5] It is the duty of the mortgagee to prove the 
exact amount of expenses incurred. In the absence ot 
any evidence to show what these expenses actually are, 
he is not entitled to be given credit for any amount 
even though it may appear from the facts of the case 
that he was put to some expense. (Yoi 2) 1915 Mad 
945 (947) (DB). 

3. Costs of supporting the mortgagee’s title— 
Clause (d). — [1] A mortgagee will be entitled to costs 
in a suit for foreclosure or redemption unless he has 
forfeited his rights by some improper defence or other 
misconduct. (Yol 2) 1915 Mad 402 (403, 404) (Vol 6) 
1919 All 297 (299) : 41 All 473 (DB) (’98) 21 All 4 
(9) (D B) ^ (’84) 8 Bom 190 (193) (D B) (’84) 1884 
Bom P i 44 (Db). 

[2] A mortgagee will be entitled to the costs incur- 
red by him in making good his title, otherwise than in 
a suit for foreclosure or redemption (Vol 29) 1942 Mad 
592 (594) : I L R (1943) Mad 205 (DB). 

[3] Mortgagee spending money in removing obstruc- 
tion to his enjoyment created by mortgagor — Suit for 
that purpose — Costs of suit could be claimed by mort- 
gagee as charge on property. (’04) 28 Bom 181 (188) 
(D B). 

[4] Mortgagee suing mortgagor for possession owing 
to default of mortgagor to deliver possession — Costs of 
suit can be claimed by mortgagee. (Vol 28) 1941 Oudh 
498 (501) : 16 Luck 812 (D B). 

[5] Third person suing mortgagor and mortgagee to 
recover sum of money— Mortgagee successfully defend- 
ing suit— Costs of defence could be claimed by mort- 
gagee in suit for redemption by mortgagor. (Vol 13) 
1926 Oudh 281 (287) : 1 Luck 367 : 29 Oudh Gas 336 
(D B). 

[6] The costs of litigation concerning the mortgaged 
property arising out of the wrongful act of a third per- 
son will not be allowed to the mortgagee unless they 
were incurred in protecting the title to the estate. 
(Vol 11) 1924 Bom 264 (267). 

[7] Where a mortgagee had taken a mortgage with 
full knowledge of a third person’s interest in the pro- 
perty, it was held that he was not entitled, as against 
the mortgagor, to add the costs incurred by him in 
opposing the claim of such third person. (’12) 1912 Pun 
L R No. 190 page 600 (603). 

[8] Where the mortgagee is awarded costs he is 
entitled to recover them as part of the mortgage amount 
realisable from the mortgaged property. (Yol 12) 1925 
Cal 1135 (1135, 1136) (DB) ^ (Yoi 13) 1926 All 424 
(425) : 48 All 425 (DB). 

[9] There is nothing to prevent the Court, in proper 
cases, from awarding the costs personally against the 
mortgagor. (Yol 13) 1926 All 424 (425) : 48 All 425 
(DB) (Yol 22) 1935 Mad 101 (105) : 58 Mad 418 
(D B). 

[10] Where the decree is ambiguous, it should not 
be construed in such a manner as to enable the mort- 
gagee to recover the costs personally against the mort- 
gagor. (Vol 12) 1925 Cal 1135 (1136) (DB) © (Yoi 5) 
1918 All 366 (366, 367) : 40 All 109 (DB) (’98) 20 
All 523 (527) (FB). 

[11] Puisne mortgagee is not normally liable for 
costs of mortgage suit— To make him so liable plaintiff 
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Section 72 — Note 3 (contd ) 

should see that order ^gainst him to pay costs is passed 
and inserted in decree. (Vol 19) 1932 Rang 153 .(153) : 
10 Rang 308 (DB). 

4. “In the absence of a contract to the contrary.*’ 
— [1] Where a melhanomdar stipulated in the deed of 
mortgage that he would meet all the expenses of litiga- 
tion to support the mortgagor’s title and he had to in- 
cur that expenditure in a suit by a rival jenmi, it was 
held that he could not add the amount spent, to the 
mortgage debt as the above stipulation was “a contract 
to the contrary.” (Yol 2) 1915 Mad 1215 (1219) 
(D B). 

[2] Where a mortgagor undertook to effect all the 
repairs on the mortgaged property, the mortgagee was 
held not entitled to make them himself and add the 
amount to the mortgage-debi. (Vol 6) 1919 Lah 354 
(354, 355). 

[3] To see whether there is a coniraet to tho con- 

trary the document must be consideied as a whole. 
(Yol 19) 1932 Oudb 255 (259) : 8 40 (D3). 

5. May add such money to the ^incipal money. 
— [1] The rule of English law that the mortgagee can 
claim the money expended by him only at the time of 
redemption and no action on a debt lies for its recovery 
has no application in India. (Yol 6) 1919 Mad 1102 
(1104) (DB). 

[2] A mortgagee in India has two separate remedies 
open to him, namely, to sue on his mortgage adding to 
it the claim for monies expended for necessary purposes 
or to bring a separate suit to recover only the expenses. 
(1867) 11 Moo Ind App 241 (259) (P C) (’66) 5 Suth 
W E 126 (128) (D B) ^ (’79) 2 All 193 (195) (D B). 

[But see (1852) 8 S D A R 1063 (1065) (S B).] 

[3] The expression “the mortgagee may, in the 
absence of a contract to the contrary, add such money 
to the principal money,” clearly shows that the remedy 
under this section is only an additional remedy and 
not the sole remedy. (Vol 6) 1919 Mad 1102 (1103, 
1104) (D B) (Vol 23) 1936 Rang 47 (48) ^ (Vol 22) 

1935 Rang 438 (489) (’98) 20 All 401 (408) (D B) ^ 

(Yol 6) 1919 Mad 59 (61, 62) : 41 Mad 1043 (D B). 

[4] The mortgagee is not barred from suing to re- 
cover such amounts under S. 69 of the Contract Act. 
(’90) 1890 AllWN 90 (90) (D B) (Yol 20) 1933 Rang 
112 (112) (Yol 22) 1935 Bang 438 (439) (Yol 23) 

1936 Rang 47 (48) 8? (Yol 10) 1923 All 127 (127). 

[But see (’13) 3 6 Oudh Cas 48 (50) (’99) 9 Mad 

L Jour 177 '(179) (D B) wp (Yol 12) 1925 Oudh 429 
(431) ; 28 Oudh Cas 221 (DB) ^ (Yol 7) 1920 Pat 521 
(522) : 5 Pat L Jour 248.] 

[5] The mere fact that there is an agreement between 
the parties allowing the mortgagee to recover his ex- 
penses by an independent suit against the mortgagor 
personally, does not take away the right of the mort- 
gagee to add the amount to the principal money and 
recover it as such. (Yol 20) 1933 P C 136 (139) 
(P C). 

[But see (Vol 6) 1919 Oudh 50 (53) : 22 Oudh Cas 
270 (DB).] 

[6] Where the mortgagee adopts one of the two 
remedies, he does not forfeit the other remedy. (Vol 6) 
1919 Mad 59 (61, 62) : 41 Mad 1043 (DB). 

[But see (’98) 20 All 401 (408) (DB).] 

[7] A mortgagee does not lose his charge for the ex- 
penditure given by this section by merely obtaining a 
personal decree for the same. He can plead it and 
claim to be paid for it on redemption, provided the 
claim under the decree is not otherwise barred or does 
not become unenforceable. (’86) 1 C P L R 66 (67), 

6. Charge for expenses — Enforcement of. — [1] 
A lien for expenses under this section is' enforceable 


only along with the claim under the mortgage and so 
long as the latter is subsisting; if ihe latter claim is no 
longer subsisting, the mortgagee cannot have any re- 
medy under this section. He will be entitled, however, 
to recover the amount under S. 09 of the Contract Act, 
(Vol 25) 1938 Nag 459 (461) : I L E (1939) Nag 246 •J. 
(Yol 27) 1940 Nag 285 (286) ^ (Yol 13) 1926 Cal 765 
(767) (DB)^C98) 25 Cal 305 (311) (DB). 

[But see (’99) 9 Mad L Jour 177 (l79) (DB).] 

[2] Mortgagee in possession paying arrears of land 
revenue payable by mortgagor — Mortgagor depositing 
principal and interest in Court and mortgagee accepting 

same — Deed and possession delivered to mortgagor 

Mortgagee subsequently suing to recover amount oi 
land revenue by sale of mortgaged property — Charge 
for expenses held could not ba enforced apart from 
claim under mortgage — Suit disallowed. (*90) 13 All 
1951(199) (DB). 

[But see (Yol 2) 1915 Cal 369 (370) (DB).] 

[3] Costs of defending mortgagor’s title incurred 
during prior mortgage — The mortgage renewed and 
suit to enforce the latter mortgage brought—The claim 
for costs cannot be added to the debt under the latter 
mortgage. (Yol 7) 1920 Mad 746 (747) (D B). 

7. Expenditure must have been made in the ca- 
pacity of mortgagee. — [1] The relationship of mort- 
gagor and mortgagee is not put an end to by the mere 
passing of a preliminary decree for foreclosure. (Vol 2) 
1915 Cal 369 (339) (DB). 

[2] Final decree for sale— Execution pending — Rela- 
tionship of mortgagor and mortgagee does not come to 
end. (Vol 18) 1931 P C 226 (228) ; 59 Cal 463 ; 58 Ind 
App 341 (PC). (Remrs%7ig (Vol 17) 1930 Cal 151 : 57 
Cal 298.) (Vol 6) 1919 Low Bur 136 (138). 

[3] Where a mortgagee spends monies not as a mort- 
gagee, but as owner under a defective purchase which 
is subsequently declared void by the Court, the expen- 
diture must be held to have been made only in his 
capacity as mortgagee. (Yol 18) 1931 Pat 325 (326): ID 
Pat 210 (DB). 

[4] A mortgagee of a tenure purchasing it in execu- 
tion of his own decree cannot recover the amount 
which he pays to sati^ the rent decrees held by the 
landlord for rents du^rior to his purchase. (Vol 11} 
1924 Pat 235 (236) : 2 Pat 890 (D B). 

[5] Sale of equity of redemption in favour of prior 
mortgagee after creation of second mortgage — Prior 
mortgagee spending over repaiis after purchase — Suit 
for redemption of prior mortgage — Beldy prior mort- 
gage still subsisted—Repairs were as a mortgagee and the 
amount spent lor it were recoverable with mortgage- 
debt. (Vol 3) 1913 Mad 859 (862) : 38 Mad 18 
(DB). 

8. Interest on amount spent, — [1] A mortgagee is 
entitled to claim interest also on expenses incurred by 
him for the purposes mentioned therein, unless there is 
a contract to the contrary. (Yol 12) 1925 Oudh 67S 
(681)-3&(’07) 4 All L Jour 176 (180) (DB). 

[2] Whether there is a contract to the contrary must 
in each case, depend upon its own facts. (12) 10 All L 
Jour 124 (126)^.(Vol 16) 192/ All 777 (778) (DB). 

[3] Interest on costs was disallowed even though par- 
ties had Bpecifically stipulated for interest. (Yol 8) 1921 
Lah 53 (55) (DB). 

[4] The rate of interest to be allowed on expenses is 
the same as that payable on the principal money and 
where no such rate is fixed by the deed, the section 
prescribes nine per cent, per annum. (Yol 12) 1925 
Oudh 678 (681). 

[5] Compound interest is not allowed on expenses. 
(’96) 23 Cal 228 (247) : 22 Ind App 1S3 (PC). 
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^[73. (l) Where the mortgaged property or any part thereof or any interest therein is sold 
RigM to proceeds of re- owing to failure to pay arrears of reyenue or other charges of a public 
venue eab or compensation nature or rent due in respect of such property, and such failure did not 
on acquisition. ivom any default of the mortgagee, the mortgagee shall be entitled 

to claim payment of the mortgage-money, in whole or in part, out of any surplus of the sale 
proceeds remaining after payment of the arrears and of all charges and deductions directed by law. 

( 2 ) Where the mortgaged property or any part thereof or any interest therein is acquired under 
the Land Acquisition Act, 1894, or any other enactment for the time being in force providing for 
the compulsory acquisition of immoveable property, the mortgagee shall be entitled to claim 
payment of the mcrtgage.money, in whole or in part, out or the amount due to the mortgagor as 
compensation. 

(8) Such claims shall prevail against all other claims except those of prior encumbrancers t 
and may be enforced notwithstanding that the principal money on the mortgage has not become 
due.] 

[a] SuhsiihLted by tlie Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 38. 


SECTION 73 — SYNOPSIS. 

1. Scope. 

2. Section, whether retrospective. 

3. “Is sold owing to failure to pay arrears of re- 

venue,” etc. 

4. “Arrears.” 

5. “Other charges of a public nature.” 

6. Sale by reason of mortgagee’s default —Effect. 

7. “In whole or in part.” 

8. “All charges and deductions directed by law,” 

9. Sub-section (2). 

10. Sub- section (3). 

11. Mortgagee, if entitled to proceed against pro- 

perty also. 

12. Revenue sale set aside—Right of mortgagee to 

proceed against the property. 

X3. Surplus proceeds or compensation money with- 
drawn by mortgagor or other person— Re- 
medy of mortgagee. 

1. Scope, — [1] This section is apartieular application 
of the doctrine of substituted securities, (Voi 31 1916 
Mad 323 (325) *. 89 Mad 283 (D B) (Vol 25) 1938 All 
221 (224, 225): I L R (1938) All 513 (FB). 

[2] According to the doctrine of substituted securities 
a mortgagee is entitled to a^harge upon property 
which, through no fault of the mortgagee, has taken the 
place of the mortgaged property. (’10) 33 Mad 429 (434) 

16 Suth W R 222 (223) (D (’80) 6 Gal 
142 (147, 148) (BB). ^ 

[3] Where the subject; of a mortgage is an undivided 
share in property and the joint sharers efiect a parti- 
tion, the security of the mortgagee will attach to the 
share allotted in severalty to his mortgagor. (’74) 1 Ind 
App 106 {120, 122) (PC) © (Vol 25) 1938 All 221 (225): 
I L R (1938) All 513 (FB)©(Yol 27) 1940 P C 11 (14): 
ILR (1940) Ear (PC) 33 : 67 Ind Appll:ILR 
11940) I Cal 255 (PC)©(Voi 19) 1932 PC 235 (236, 237); 
59 Ind App 405 : 13 Lah 702 (P C)©(Vol 32) 1945 Pat 
400 (403) (DB). 

[4] The right of a puisne mortgagee to the surplus 
proceeds on a sale under the first mortgage is based on 
the doctrine of substituted securities. (T4) 41 Cal 654 
(660): 41 Ind App 45 (PCl©{Yol 25) 1938 All 221 (225): 
ILR (1938) All 513 (FB> 

[5] Where a mortgaged house was pulled down by 
the mortgagor and the materials were utilised by him 
for building another house, it was held that the mort- 
gage lien attached, on the principle of- substituted secu- 
rities, to the new building. (Vol 13) 1926 Mad 343 (345) 
©(Vol 18} 1926 Mad 101. 

[6] A hypothecatae of chattels cannot recover the 
proceeds of the sale of the chattel in the hands of the 
hypothecator, or claim a Hen on the property substitu- 


ted in place of the hypothecated property on the prin- 
ciple of substituted security in the absence of a contract 
to that efiect. (YoJ 12) 1925 Mad 275 (278). 

[7] Pre-emption sale free of mortgage — Mortgagee 
was allowed to claim the sale proceeds, (Vol 3) 1916 
Nag 84 (85, 86} 4 12 Nag L R 90. 

[S] Previous decrees for rent are charge enforceable 
against surplus sale proceeds of patni at sale in execu- 
tion of decree for rent under Bengal Tenancy Act— The 
principle of S. 73 applies. (Vol 5) 1918 Cal 265 (270, 
271) (DB). 

[9] Sale of patni tenure in execution of decree for 
arrears of rent — Mortgagee baa charge on the surplus 
sale proceeds. (Vol 2) 1915 Cal 24 (27) (DB). 

[10] Principle of substituted security applies to pre- 
emption price obtained on sale of the mortgaged hold- 
ing under the provisions of 0. P. Tenancy Act. (Vol 17) 
1930 Nag 139 (142) ; 26 Nag L R 312. 

[11] The doctrine of substituted security rests on the 
fact that the mortgagee has lost his mortgage right on 
the property sold or acquired, through no fault of hia 
own and has, therefore, to be given a right to proceed 
against the substituted property. (’97) 24 Oai 746 (749) 
(BB)« 

[12] The doctrine of substituted security and therefore 
this section applies where the property has-been sold or 
acquired free of the mortgage (Vol 15) 1928 Oudh 442 
(448) : 3 Luck 119 (DB)©(’97) 24 Cal 746 (749) (DB)© 
(Vol 12) 1925 Cal 1145 (1145, 1146) © (vol 22) 1935 
Rang 409 (411) (D B) © (Vol 21) 1934 Pat 209 (209) 
(DB) © ( 11) 34 Mad 493 (494) (DB). 

[13] The section does not apply where the mortgage 

has not been extinguished by the sale or acquisition or 
other transaction. (Vol 25) 1938 Pat 179 (180) : 16 
Pat 299 (D B) © (Vol 16) 1928 Oudh 442 (448) : 3 
Luck 719 (D B) © (Vol 27) 1940 Nag 149 (154) ; I L R 
(1941) Nag 677. & v / 


VY nere mortgagea property is sold for arrears of 
revenue or rent but the sale does not by virtue of spe- 
cial provisions of law, extinguish the encumbrance, the 
mortgagee will not be entitled to the surplus sale pro- 
ceeds under this section. (Vol 26) 1938 Pat 179 (180) : 
16 Pat 299 (D B) © (Vol SO) 1943 Mad 138 (138) © 
(’88) 15 Cal 546 (552, 553} (D B) © (’99) 26 Gal 966 
(970) (DB) ©(Vol 16) 1929 Pat 209 (210) : S Pat 569 
(DB) * (’88) 7 Mad 31 (36) (P E) * (Vol 15) 1928 
Oudh 442 (447, 448) : 3 Luck 719 (D B). 

[But see (Vol 21) 1934 Pat 209 (209, 210) (DB) © 
(Vol 16) 1929 Cal 392 (394) (D B),] ^ 

[15] Where the mortgaged property is sold for 
arrears of rent and the sale is subject to the enoum- 
branoa, but such encumbrance could, by virtue of S. 167 
of the Bengal Tenancy Act, 1885, be annulled by the 
purchaser of the property, it has been held that the 
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Section 73 — Note 1 (contd,) 
mortgagee can, by giving up his lien on the iDropeity, 
claim the sale proceeds under this section. <’04) 9 Cal 
WN 117 {118, 119) (DB). 

^ [16] The purchaser cannot compel the mortgagee to 
ghe up his lien and claim the surplas proceeds. (’97) 
24 Cal 746 (748, 749) (D B) ^ (’ll) 9 Ind Gas 248 (250) 
(Cal), 

[17] It is not necessary that all the incumbrances 
on the property which the mortgagee or any other per- 
son may have on the property should be extinguished. 
It is enough if the particular mortgage in respect of 
which a claim under this section is made, has been 
extinguished. (’06) 3 Cal h Jour 52 (55, 56) (DB). 

[See however (Voi 30) 1943 Mad 138 (188).] 

[18] The right under this section to claim surplus 
proceeds or the compensation money, as the ease 
may be, is over and above the rights which the mort- 
gagee may have under the law to enforce payment of 
the mortgage- money. (Vol 25) 1938 All 221 (225, 226): 

I L E (1938) All 513 (E B) ® (Vol ll) 1924 Pat 588 
(589) : 3 Pat 581 (D Bj © (1900) 28 Gal 12 (IG, 17) 
(D B). 

2. Section, v\;hether retrospective. ^[1] Where a 
portion of the mortgaged property was acquired under 
the Land Acquisition Act before the amendment and 
the compensation amount was ‘received by the mort- 
gagor the mortgagee was held entitled to a personal 
decree for that amount against the mortgagor by virtue 
of the provisions of this section. (Vol 25) 1938 All 221 
(223, 227) ; I L E (1938) All 513 (FB). 

3. “Is sold owing to failure to pay arrears of re- 
venue,” etc — [1] When property is sold for failure to 
pay dues which are not arrears of revenue or other 
public charges, but which are under the law to be re- 
covered as if they are arrears of revenue, the purchaser 
does not take it free »of incumbrances, (Vol 14) 1927 
Bang 289 (293) ; 5 Bang 458 (D B) ^ (’05) 28 Mad 
420 (422) (DB) (Vol 20) 1933 Mad 649 (650, 651) 
®(1900) 22 All 321 (322) (D B). 

4. ‘‘Arrears.” —[1] “Arrears” must be read not 
only with “revenue” but also with “charges of a public 
nature or rent.” (Voi 22) 1935 Bang 409 (411) (D B). 

5. “Other charges of a public nature.”— [1] 'Arrears 
of loan advanced by the Govennment under the Agri- 
culturists’ Loans Act, XII of 1884, cannot be said to be 
arrears of charges of a public nature. (Vol 22) 1935 
Bang 409 (411) (DB) 

6. Sale by reason of mortgagee’s default— Effect. 
— [1] Mortgagee in posEession-^Oontract that mortgagee 
was not to pay the arrears of revenue — S. 78 (c) does 
not apply — Sale for such arrears and purchase by 
mortgagee — Mortgagor cannot redeem. (Vol 3) 1910 
Mad 1069 (1070) (D B). 

[2] Mortgagee m possession— Income insufficient to 
meet revenue demands—S. 76 (c) will not apply — Sale 
for arrears of revenue and purchase by mortgagee — 
Mortgagor cannot redeem. (Voi 14) 1927 Bom 540 (541, 
542) (DB). 

[3] If mortgagor purchases the property in a sale for 
arrears of revenue in his own name or in the name of 
another, the mortgagee can, in addition to his right to 
claim surplus sale proceeds under this section, proceed 
against the mortgaged property for any balance due on 
the mortgage. (’03) 25 All 371 (374) (DB) ^ (Vol 14) 
1927 Bang 289 (293, 294) *. 5 Bang 458 (DB) •$< (Vol 7) 
1920 Cal 26 (33) (DB) (Vol 2) 1915 Mad 760 (762) 
(DB) (Vol 6) 1919 Low Bur 119 (120). 

7. “In whole or in part ” — [1] Landlord creating 
mortgage on his land and then patni interest therein — 
Mortgagee obtaining decree upon mortgage binding 
even patni interest — Subsequently property sold for 
arrears of revenue subject to patni interest— Mortgagee 


taking surpuls sale proceeds and claiming to proceed 
against patni interest for balance — Mortgagee held 
could proceed against patni interest, {’10) 14 Cal W N 
186 (190) (D B). 

8. “All charges and deductions directed by law.” 
— [1] The word “charges” means “costs”. (Vol 22) 
1935 Bang 409 (411) (D B). 

[2] When the property is sold under a rent deciee 
under the Bengal Tenancy Act, 1885, the landlord 
decree-holder is entitled under S. 169 of that Act to 
recover from the total sale proceeds not only the decre- 
tal amount but also the amount of rent that has 
accrued due, in respect of that tenure, from the date of 
suit till the date of confirmation of sale; and the mort- 
gagee can take the proceeds only after his amount also 
is deducted therefrom. (’07) 34 Cal 724 (727, 728) 
(D B) ^ (Vol 20) 1933 Pat 257 (258). 

9. Sub-section (2).— [1] Sub-section (2) gives the 
mortgagee rights with respect to the compensation 
money similar to those given to him with respect to the 
surplus sale proceeds under sub-section (1). (Vol 25) 
1938 All 221 (221) : I L B (1938) All 513 (F B) 

[2] Usufructuary mortgage — If property is converted 
into cash, encumbrance is transferred from original pro- 
perty mortgflged to one substituted to which mortgagee 
is entitled. (Vol 22) 1935 All 487 (498). 

[3] When only a portion of the mortgaged property 
is acquired, the mortgagee is entitled to claim the whole 
of the compensation money awarded if such amount is 
less than the amount due under the mortgage. (’40) 42 
Pun L B 40 (40) ^<(’07) 1907 Pun Re No. 17, p. 81 (84). 

10. Sub-section (3).~-.[l] Amount taken away by 
subsequent mortgagee — Prior mortgagee can sue him 
for recovery of same. (Vol 22) 1935 All 497 (498) ^ 
(’ll) 15 Cal W N 404 (407) (D B) 

[But see (’98) 21 All 187 (139, 140) (D B).] 

[2] Amount taken away by creditor having personal 
remedy against mortgagor— Mortgagee can sue him for 
recovery of amount, (Vol 24) 1987 Pat 307 (311) 
(’06) S3 Cal 878 (880) (DB). , 

[3] A Crown in the position of a subsequent mort- 
gagee is in no better position than any other person 
who has taken a subsequent mortgage. (Vol 22) 1935 
Bang 409 (412) (DB). (Crown was a mortgagee under 
Agriculturists Loans Act, 1884 ) 

[4] The object of the sub-section is to protect the 
mortgagee from the loss that may accrue to him by the 
withdrawal of money by the mortgagor in ease the sale 
or acquisition, as the case may be, takes place before the 
mortgage-debt becomes due. (Vol 25) 1938 All 221 
(225) : I L B (1938) iUl513 (F B). 

11. Mortgagee, if entitled to proceed against 

property also. — [11 Portion of mortgaged property 
sold for Government revenue — Mortgagee can follow 
properties in hands of purchaser besides balance of 
sale proceeds. (Vol 21) 1934 Pat 209 (209, 210) (D B)^ 
(Vol 24) 1937 Pat 307 (309) (’06) 33 Cal 878 (880) 

(D B). 

[But see (Vol 25) 1938 Pat 179 (180) : 16 Pat 299 
(D B).] 

[2] Where a part of the mortgaged property or a 
particular interest m such property is sold and the sale 
is, in respect of that part, free from the mortgage, the 
mortgagee can claim the surplus sale proceeds and for 
the balance due on the mortgage he can proceed against 
the remaining property not sold. (’10) 14 Cal W N 186 
(190) (DB) (’80) 6 Cal 142 (147, 148) (DB). 

12. Revenue sale set aside— Right of mortgagee 
to proceed against the property — [1] Where the 
sale for arrears of revenue is set aside and the property 
revests in the mortgagor, the mortgagee cannot elami 
the sale proceeds but can enforce his mortgage agairsi. 
the property, (Vol 12) 1925 Gal 1145 (1146). 
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1^, [Right ot subsequent mortgagee to payoff prior mortgagee.] Bepealed hy the Transfer 
of Property. (Amendmsnt) Act, 1929 (20 [XX] of 1929), S. 39. 

76. [Rights of mesne mortgagee against prior and subsequent mortgagees.] Bepealed hy the 
Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 39. 


Liabilitieg of mortgagee 76. When, during the continuance of the mortgage! the mortgagee 

in possession. takes possession of the mortgaged property, — 

(u) he must manage the property as a person of ordinary prudence would manage it if it 
were his own ; 

ih) he must use his best endeavours to collect the rents and profits thereof ; 

( g) he must, in the absence of a contract to the contrary, out of the income of the 
property, pay the Government revenue, all other charges of a public nature ®'[and 
all rent] accruing due in respect thereof during such possession, and any arrears of 
rent in default of payment of which the property may be summarily sold ; 

( d) he must, in the absence of a contract to the contrary, make such necessary repairs 
of the property as he can pay for out of the rents and profits thereof after deducting 
from such rents and profits the payments mentioned in clause (c) and the interest 
on the principal money ; 

(ej he must not commit any act which is destructive or permanently injurious to the 
property; 

(f) where he has insured the whole or any part of the property against loss or damage 
by fire, he must, in case of such loss or damage, apply any money which he actually 
receives under the policy or so much thereof as may be necessary, in reinstating the 
property, or, if the mortgagor so directs, in reduction or discharge of the inortgage- 
money ; 


Section 73 (contd.) 

^13. Surplus proceeds or compensation money 
withdrawn by mortgagor or other person— Remedy 
of mortgagee — [1] Compulsory acquisition of property 
—Compensation money withdrawn by mortgagor or 
other person— Mortgagee can enforce by suit his mort- 
the fund witbdiawn. (Vol 25) 

S) !.« 1“ “ "“I “ =■* 


[-] It may be that in the event of the withdrawal of 
the surplus sale proceeds or compensation money hy 
the mortgagor the mortgagee has a causa of action 
based on the provisions of S. 73 to sue for the recovery 
of money withdrawn but even then his right as a mort- 
gagee remains intact. (Vol ’25) 193S All 221 (2‘>61 • 
I L R (1938) Ail 513 (FB). ^ * 


SECTION 76 SYNOPSIS. 

1. Scope. 

2. “During the continuance of the mortease/’ 

3. “Takes possession.” 

4. Clause (a). 

5. Clause (b). 

6. Clause (c) 

7. Clause (d). 

8. Clause (e), 

^9, Clause (i) —Insurance. 

10. Clause (g)— Mortgagee must keep accounts. 

11. Accounts when to be taken. 

12. Proof of accounts, 

13. Failure to keep accounts —Effect of. 

14. Clause (h) — Mode of taking accounts. 

15. “Fair occupation rent.” 

16. Expenses of management and collection of 

rents and profits. 

17. ^Surplus, it any, shall be paid to the mort- 

gagor.” 

IS. Clause (i). 

19. Last paragraph. 

1. Scope.— [1] This section enumerates the duties 
or a mortgagee who takes possession of the mortgaged 


property during the continuance of the mortgage, (Yol 
16) 1929 P 0 236 (259) (P C). 

[2] The duties enumerated are between the mort- 
gagee and the mortgagor and not as between himself 
and third parties. {‘38) I L R (19.38) 1 Cal 21 (24) 
(DB) •i>(Vol 2bj 1941 Mad 401 (401). 

[3j The section deals mainly with the debit side of 
the mortgagee’s account, while S. 72 deals with the 
credit side (’38) ILR (1938) 1 Cal 21 (24) DB) ^{Vol 
10) 1923 Mad 533 (535) 47 Mad 7 (DB). 

^ [4] The section does not lay down any new prin- 
ciples; the rules laid dowm in the section were recognis- 
ed even before the passing of the Transfer of Property 
Act (Vol 11) 1924 P 0 102 (106): 46 All 269: 27 
Oudh Cas 72: 51 Ind App 157 (PC). (Clauses (a) and 
(c) ) >F(Voi 22) 1935 Pat U8 (149) (D B). (CJauses (g) 
and (h) ) 

2. “Daring the continuance of the mortgage.”— 
[1] The expression “during the continuance of the 
mortgage ” means “ from the time the contract estab- 
lishing the relationship of mortgagor and mortgagee 
has been entered into and till the time the mortgage 
comes to an end or is extinguished. (Vol 19) 1932 
Oudh 12 i (132): 7 Luck 434 (DB), 

[2] It applies to usufructuary mortgages. (Vol 16) 

1929 P C 256 (259) (PC). b b \ x / 

[But see (Vol 16) 1929 All 348 (349).] 

[3] Simple mortgage — Decree upon"— Mortgagee 
obtaining under decree possession of mortgaged pro- 
perty instead of judicial sale— Decree held did not 
import foreclosure and possession obtained thereunder 

involved liability to account. 
(9^ 19 Mad 249 (254) : 23 Ind App 32 (P C) ^•(’11) 
35 Bom 204 (211, 212) (DB), v / aa; 

[4] The section does not apply where the mortgagee 
enters into possession when the mortgage has become 
extinct. (Vol 5) 1918 Pat 421 (422) (DB) 

_ 3. Takes possession, ” — [1] A mortgagee hold- 
ing po«^8ession through an agent, will be liable for the 

^(81) 1881 Mi W N 10 (10) (DB). ^ v ) 
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(g) he must keep clear full and aceuraie accounts of all sums received and spent by him 
as mortgagee, and, at any time during the continuance of the mortgage, give the 
mortgagor, at his request and cost, true copies of such accounts and of the vouchers 
by which they are supported ; 

h) his receipts from the mortgaged property, or, where such property is personally 
occupied by him, a fair occupation-rent in respect thereof, shall, after deducting the 
expenses ^[properly incurred for the management of the property and the collection 
of rents and profits and the other expenses] mentioned in clauses (c) and (d), and 
interest thereon, be debited against him in reduction of the a^iount (if any) from 
time to time due to him on account of interest ' "] and, so far as such receipts 
exceed any interest due, in reduction or discharge of the mortgage-money, the 
surplus, if any, shall he paid to the mortgagor ; 

, i) when the mortgagor tenders, or deposits in manner hereinafter provided, the amount 
for the time being due on the mortgage, the mortgagee must, notwithstanding the 
provisions in the other clauses of this section, account for bis " ] receipts from 
the mortgaged property from the date of the tender or from the earliest time when 
he could take such amount out of Court, as the case may be [and shall not be 
entitled to deduct any amount therefrom on account of any expenses incurred after 
such date or time in connection with the mortgaged property] . 

If the mortgagee fail to perform any of the duties imposed upon him by this section, he may, 
Loss occasioned by when accounts are taken in pursuance of a decree made under this chapter, 
s default. (debited with the loss, if any, occasioned by such failure. 

[a] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 40. [b] The words 
the mortgage* money” were repealed^ ibid* [c] The word “gross” was repealed, ibid. 


Section 76— Note 3 (contd.) 

[2] Where the mortgagor had, as a condition of the 
mortgage, to appoint the mortgagee’s nominee as 
manager, the possession of the manager is as an agent 
of the mortgagor and not of the mortgagee. (Vol 8) 
1921 P 0 118 (122, 123): 47 Ind App 265 (P C). 

[3] Where the mortgagee, entitled to possession under 
the mortgage, leases the property back to the mort- 
gagor, it is the mortgagee who is in possession. (Vol 
20) 1933 P C 178 (179, 180): 14 Lah 466; 60 Ind 
App 273 (P C), 

[4] In order that the section must apply the mort- 
gagee’s possession must be gua mortgagee, (Vol 28) 
1911 Pat 296 (298) (D B) •J-(Vol 4) 1917 Oadh 42 (44); 
19 Oudh Gas 328. 

[5] The Courts are slow to decide that possession 
qua mortgagee has been taken. (Vol 15) 1928 Cal 158 
(162) (DB). 

[6] Where the mortgagee takes possession as auc- 
tion-purchaser, he is not liable to account. (Vol 23) 
1936 Nag 293 (294); I L R (1936) Nag 19. 

[7] Where the mortgagee is in possession as lessee, 
lie cannot be charged as a mortgagee in possession. 
(Vol 281 1941 Pat 296 (298) (DB) >5‘(Vol 7) 1920 Pat 
485 (486); 6 Pat L Jour 492 (DB) 

[8] Where the mortgage and the lease form part of 
the same transaction, the mortgagee’s possession is as 
mortgagee, (Vol 1) 1914 Mad 661 (661) (DB). 

[9] Where the mortgagees were placed m possession 
under a sudbharna bond but no consideration was 
paid by the mortgagee, he was held in possession qua 
mortgagee. (Vol 28) 1941 Pat 452 (456), 

[10] Mortgage by conditional sale — Mortgagee on 
failare of the mortgagor to pay mortgage-money on 
due date, taking possession v/ith the consent of the 
moTgagor— Meld that the arrangement did not change 
the relationship between the parties but was merely 
a mode of satisfaction of the debt. (Vol 4) 1917 Cal 
217 (218) (DB). 

[11] Where the mortgagee, during the continuance 
of the mortgage, enters into possession wrongfully, the 
law will treat his possession as that of a mortgagee 
and the principle of this section has been applied. 


(Vol 4) 1917 Nag 33 (35, 86) ^(’OG) 2 Nag L E 92 (93, 
94) iP(Vol 13) 1926 S nd 145 (148); 20 Smd L R 277. 

[12 J Section 76 is not in terms restricted to mort- 
gagee who takes possession as mortgagee. The prin- 
ciple of it applies to all mortgagees who get into 
possession by way of further security for the payment 
of their debt. (Vol 14) 1927 Mad 964 (965). 

4. Clause (a). — [1] The duty of the mortgagee 
under ol. (a) is similar to the care required from a 
trustee. See (’09) 7 Mad L Tim 148 (150) (D B) ^<(’10) 
15 Cal W N 776 (780) (DB). 

[2] The mortgagee in possession is not a trustee for 
the mortgagor’s cultivable land, though it must be put 
to the best use. (Vol 27) 1940 Bom 287 (288) : I L R 
(1940) Bom 645 (DB). 

[3] The mortgagee is free to enter into any arrange- 
ment for the right and profitable administration of 
the estate. (Vol 14} 1927 All 552 (553, 554): 49 All 
658 (DB). 

[4] The mortgagee may occupy the land himself 
and cultivate it to the best advantage. (Vol 6) 1919 
Pat 392 (394, 895). 

[5] The mortgagee may lease out the mortgaged 
property. (Vol 14) 1927 All 552 (554): 49 All 658 (DB) 
iJ-(Vol 6) 1919 Pdt 392 (394, 395) <l«(Vol 24) 1937 Cal 
763 (764): I L R (1937) 2 Cal 181 (DB). 

[6] If the mortgaged property is in the possession 
of an annual tenant, the mortgagee can, in exercise of 
his power of management, eject the tenant without 
the consent of the mortgagor. (Vol 14) 1927 Bom 145 
(148) (DB). 

[7] Mortgagee in possession cannot settle the land 
beyond the term of the mortgage. (Vol 16) 1929 Pat 
630 (632) (DB) ^(’10) 8 Ind Cas 466 (467, 468): 1 TJpp 
Bur Bui 14 6. (Ml) 8 All L Jour 802 (803) ^{lo\ 24) 
1937 Cal 763 (764): IL E (1937) 2 Cal 181 (DB) i5«(Vol 
8) 1916 Mad 911 (911, 912) (DB). 

5. Clause (b). — [1] Under this clause, the law 
requires a mortgagee to be diligent in realizing the 
rents and profits. (Vol 24) 1937 Bom 483 (4S6) (DB), 

[2] The mortgagee is not chargeable for the gross 
rentals as shown in the jamabandi. (’03) 25 All 287 
(295) : 30 Ind App 66 (P 0), 
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[3] Mortgagee in possession is only liable for what 
lia received, unless it be proved that, but for his wilful 
default, lie might have received more (Vol 4) 1917 
Oudh 190(192)^<(Yoi 24)1937 Bom 483 (486 487) (DB). 

[4] The fact that the mortgagee could have got a 
better rent does not necessarily mahe out a case of 
wilful default. (’07) 3 Nag L E 106 (109, 110). 

[5] Where the mortgagee fails to recover rent from 
tenants and allows it to become irrecoverable he is 
liable for wilful default. (Vol 14) 1927 Oudh 170 (173) 
(DB) ^{Vol 6) 1919 Mad 59 (61): 41 Mad 1043. 

[6] A mortgagor of land on which there are sindi 
trees cannot claim any profits on aceoant of tadi, 
which it is possible to tap from the trees, though he 
can claim the lease money if the trees were leased in 
any year, or the income, if mortgagee tapped them 
personally. (Vol 10) 1923 Nag 137 (139). 

[7] Where the mortgagor is in occupation as leasee 

or as agent and obstructs the mortgagee from making 
the beat use of the property, the mortgagee is not 
accountable on the basis of wilful default (Vol 30) 
1943 Mad 62 (64) : I L R (1943) Mad 430 (D B) ^(Vol 
24) 1937 All 762 (763) (DB) 27) 1940 Lab 333 

(334): I L B (1940) Lab 658 (DB) 5‘(Vol 24} 1937 
Bom 483 (488) (DB). 

[8] A mortgagee is not liable for his failure to make 
illegal collections. (Vol 4) 1917 Oudh 141 (142). 

6. Clause (c).— [1] Where the mortgagor agrees to 
make payments referred to in el. (c) this clause has 
no application. (Vol 3) 1916 Mad 1069 (1070) (DB) 
©(Vol 21) 1934 All 888 (889) ©(Vol 3) 1916 Mad 859 
(861, 862): 38 Mad 18 (DB). 

[2] Where the obligation to pay the Government 
revenue is, under the instrument, on the mortgagor, if 
the mortgagor does not pay it, and the mortgagee had 
to pay it in order to protect the mortgaged property, 
the mortgagee is competent under S. 72 to add the 
money so paid to the principal money— >But where the 
mortgagee under such circumstances is also entitled to 
sue the mortgagor on his covenant in the deed of mort- 
gage for the amount paid for the mortgagor and the 
mortgagee elects to pursue this remedy, the remedy 
given to him by S. 72 is not available, the two remedies 
not being concurrent, (’98) 20 All 401 (408) (DB)©(’81) 
1881 All W N 60 (66, 67) (DB). 

[3] Under the mortgage receipts of property to be 
taken in lieu of interest or interest and a defined por- 
tion of the principal— Mortgagee is still liable tp make 
payments under this clausa. (Vol 27) 1940 Pat 579 
(580). 

[But see (Vol 10) 1923 All 433 (434) : 45 Ail 338 
(DB).] 

Government revenue and other puUio charges* 

[4] Government revenue due upon other lands but 
covered by the same pattah as the mortgaged property 
is revenue due upon the mortgaged land. (Vol 2) 1915 
Mad 481 (482) (DB). 

^ [But see (’90) 1890 Bom P J" 211 (DB), (Case before 
the Act was extended to Bombay — Payment of cesses 
on land other than those included in the mortgage — . 
Mortgagee is not entitled to debit it against the mort- 
gagors.)] 

[5] Where a mortgage-deed provided that the income 
of the property after deducting the revenue should be 
saken in lieu of interest, held that the mortgagee was 
bound to pay the revenue by the terms of the mortgage 
whether there was profit or loss. (Vol 1) 1914 Nae 16 
1X7} : 10 Nag L R 9. 

J6] The mortgagee is bound to pay the revenue that 
might be imposed for the first time during his posses- 
sion. (Vol 6j 1919 Oudh 50 (53) : 22 Oudh Cas 270 


[7] Government revenue enhanced during niort 
gagee’s possession — Burden of enhancement is to faL 
OD mortgagee in the absence of contract to the contrary. 
(Vol 30) 1943 Mad 627 (629) (DB) © (Vol 13) 1926 Maul 
405 (405)©(Vol 6) 1919 Oudh 50 (52, 53) : 22 Oudh Cat 
270 (DB)©(Vol 12) 1925 Oudh 678 (681). 

[But see (’06) 8 Bom L B 350 (353, 354) (DB 
(Apart from special stipulation, a mortgagee is iinde^ 
no liability to pay assessment as between himself and 
his mortgagor.)] 

[8] Mortgage deed providing that the mortgagee 
should pay a specified sum as Government revenue and 
appropriate the balance towards interest — Eevenue in- 
creased during his possession — Held there was a con'’ 
tract to the contrary and the mortgagor was liable to 
pay the enhanced portion of the revenue. (’10) 8 Ind Oatr 
845 (846) (DB) (Mad)©(Vol 2) 1915 Mad 100 (101). 

[9] Where a condition in a usufructuary mortgage 
deed was that if owing to an enhancement of Govern- 
ment revenue the profits of the mortgaged property 
became less than Es. 252, the mortgagor must make 
good the deficiency in profits at the time of redemption 
it was held that the mortgagee was entitled to claim 
the difierence between original revenue and the en- 
hanced revenue only if the mortgagee could show that 
the profits bad become less than Es. 252 but not other- 
wise. (Vol 4) 1917 Oudh 16 (18) (DB). 

[10] Where the rents and profits are previously 
ascertained and their appropriation is definitely arranged 
by the deed of mortgage, any other payment out of 
them which would vary that method of appropriation 
is to be inferred not to have been contemplated; in 
other words, there is as regards such other payments 
(increase m'tbe land revenue) a contract to the contrary. 
(’31) 1931 Mad W N 595 (599). 

[11] Where the mortgagee agreed to pay the Govern 
ment revenue and take the balance himself but the 
amount of revenue was not specified and the possibility 
of the enhancement of revenue was within the eon* 
templation of the parties, it was held that the mort* 
gagee was liable to pay the enhanced revenue. (Vol 4i 
1917 Oudh 186 (187). 

[12] Under a kanom the kanomdar agreed to pay 
the jenmi a certain fixed rent after deducting the in- 
terest on the kanom amount and the Governmenu 
revenue payable — The Government revenue was in- 
creased — Held that the kanomdar must pay the in* 
creased assessment himself as the kanom deed gave him 
a right to the increase in the income of the property. 
(Vol 1) 1914 Mad 151 (151) (DB). 

[13] Under the terms of a mortgage the mortgagee 
was to pay the Government revenue — The bond pro- 
vided that if the Government revenue be enhanced or 
decreased the mortgagor would be liable for it — Held 
the mortgagor by this clause had not agreed to pay the 
enhanced revenue year by year separately — But the 
intention of the parties was that if the Government re* 
venue was increased the mortgagor would be entitled 
to less by way ofmalikana. (’10) 32 All 612 (619): 37 
Ind App 182 (P C). 

[14] Takavi advance granted to the mortgagor— 
Mortgagee during whose possession it accrues due is 
bound to pay it. (Vol 3) 1916 Bom 108 (109) : 40 Bom 
483 (DB}©(Vol 25) 1938 Pat 196 (198) (DB). 

Rent, 

[15] Mortgage with possession of lease-hold— Duty 
of mortgagee ^to pay rent under this clause, does not 
give lessor right to recover rent directly from mort- 
gagee. (’38) ILK (1938) 1 Gal 21 (33) (DB)©(Vol 12} 
1925 Bom 330 (330) © (Vol 28) 1941 Mad 401 (401) © 
(Vol 15) 1928 Nag 147 (148) © (Vol 5) 1918 Mad 425 
(426 : 40 Mad 1111 (DB)©(VoI 14) 1927 Cal 725 (729) s 
54 Cal 813 (DB). 
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[But see (’06) 29 Bom 391 (899) (DB) S (Vol 25) 
1938 Pat 196 (198) (DB).] 

Arrears of rent, 

[16] The word “summarily” indicates that the pro- 
ceedings for realization of rent by sale of the property 
are of a summary nature as* for instaneej in the case of 
a certificate proceeding under the Public Demands 
Kecovery Act. It is not meant to apply to cases where 
sales are held under the provisions of the tenancy law 
according to which the property itself and not merely 
the right, title and interest of the mortgagor will pass. 
(Vol 25) 193S Pat 196 (198) (DB). 

[17] The mortgagee in possession is liable to pay not 
only the arrears of rent that have accrued due during 
his possession but also the arrears of rent accrued due 
before his taking possession. (Vol 6) 1919 Cal 309 (311) 
(DB). ((’88) 11 Mad 234, Eel on.) 

[But see (Yol 25) 1938 Pat 196 (198) (DB) ] 

Failure to make 'payvimts. 

[18] Where the mortgagee in possession who is 
bound to pay the rent or the revenue fails to pay the 
same and the mortgagor is obliged to pay it himself, 
the mortgagor, in the redemption suit can ask for the 
account which would debit the mortgagee with the 
amount paid by the mortgagor. (Vol 30) 1943 Oudh 433 
(434)^(Vol 14) 1927 All 713 (7l3)^(Vol 14) 1927 Mad 
59 (59). 

[19] Where mortgagor is compelled to make pay- 
ments, he can recover them by a suit based on S. 69, 
Contract Act. (Vol 14) 1927 All 713 (713). 

[20] Where the mortgagor voluntarily pays the rent 
to the lessor, the mortgagor would be entitled to obtain 
a money decree for three years* rent only, against the 
mortgagee under S. 70, Contract Act. But he cannot 
claim an account under the last paragraph of this sec- 
tion there being no loss occasioned to him. (Vol 27) 
1940 Pat 579 (580, 581). 

[21] Where the mortgage provided that the mort- 
gagee was to appropriate, in lieu of interest, the balance 
of the profits remaining after payment of rent to the 
lessor, and that the mortgagor was to redeem on pay- 
ment of the principal, and the mortgagee escaped paying 
rent for several years, it was held that the mortgagee, 
and not the mortgagor, was entitled to the benefit of 
such non-payment and that the mortgagor could not 
claim a reduction of the principal, (’ll) 10 Ind Cas 113 
(113, 114) (All) (Vol 16) 1929 Pat 37 (39) : 7 Pat 44 
(DB). (Maiikana.) ©.(Vol 28) 1941 Mad 549 (550) (DB). 

( (Vol 27) 1940 Mad 686, Eeversed,) © (Vol 7) 1920 Pat 
66 (67)'3&(Vol 21) 1934 Cal 149 (150) (DB). 

7. Clause (d). — [1] Where loss is caused to the 
mortgagor by the mortgagee’s failure to make the neces- 
sary repairs referred to in this clause it may be debited 
against the mortgagee in the accounts to be taken in 
the settlement of the mortgage. (’92) 15 Mad 290 (291) 
(DB). 

[2] Where mortgagee spends money out of his own 
pocket be cannot claim repayment from the mortgagor 
under this clause but will be allowed to add the ex- 
penditure to the principal money under S 72, clause (b) 
if it is incurred for the preservation of the property 
from destruction. (Vol 16) 1929 All 777 (778) (DB). 

[3] Expenditure incurred in laying water-pipes in 
the house mortgaged was held not for necessary repair. 
{7ol 1) 1914 Mad 151 (152) (DB). 

[4] Expenditure incurred in preserving the irriga- 
tion system of a zamindari has been held to be for 
keeping the property under repairs. (Vol 3) 1916 Pat 
96 (96) : 1 Pat L Jour 589 (DB). 

B. Clause (e) — [1] Mortgagee in possession must 


not commit waste on the property. (Vol 19) 1932 Ai^ 
500 (502) (DB). 

[2] A duty is cast on the mortgagee to see that the 
property is not lost by any encroachment. (Vol 12) 1925 
All 576 (577). 

[3] Mortgagee granting occupany rights on mortga- 
ged land — Land cannot be so valuable to mortgagor- 
landlord as it was before those rights came into exis- 
tence. (Vol 11) 1924 All 163 (155) : 46 All 115 (DB). 

[4] Mortgagee in possession can grow any crop on 
the land and cut it away before the land is ban deck 
over to the mortgagor. (Vol 12) 1925 All 794 (794). 

[5] Where the mortgagee in possession has planted 
trees he is entitled to remove them before handing over 
the land to the mortgagor. (Vol IS) 1926 Bom 59a 
(596) : 50 Bom 692 (m)^ (Vol 12) 1925 All 794 (794^. 

[6] Mortgagee in possession commits waste if he cuts 
down existing trees. (Vol 13) 1926 Bom 595 (596) 

50 Bom 692 (DB) (Vol 6) 1919 Oudh 125 (125. 126' 

[See also iVol 33) 1946 Oudh 106 (108) : 21 Lucl? 
43. (Cutting of babul lioes standing on mortgaged pro- 
perty amounts to waste.)] 

[7] Mortgagee in possession does not commit waste 
by cutting bamboo clumps provided the bamboos were, 
at the time when they were cut, ripe for cutting. (Vo^ 
16) 1929 Oudh 124 (124). 

[8] Where the land mortgaged is not agricalturai 
land its utility is not injured by the roots or stamps of 
trees planted by the mortgagee. (Vol 13) 1926 Bom 595 
(596) : 50 Bom 692 (DB). 

[8a] In cases of possessory mortgages, the niortga”* 
gee is invested with the right to build upon the land 
provided it does not amount to waste : (Vol 33) 1946 
Oudh 101 (102) : 21 Luck 43 (DB). (remount spent on 
constructions constitutes a loan and is recoverable as 
mortgage money at the time of redemption ) 

[9] Plouse with common partywall — Owner mortga 
ging two portions to separate mortgagees A and J5 — i 
interfering with common wall — B held could institute 
suit against A to compel him to repair interference 
(’94) 16 All 386 (387) (DB). 

[10] Where the mortgagee in possession commitf 
waste he may, when accounts are taken in pursuance 
of a decree for redemption, be debited with the lose: 
occasioned. (Vol 16) 1929 Oudh 125 (125, 126) ^ (Vo. 
11) 1924 All 153 (154) : 46 All 115 (DB). 

9. Clause ({)— Insurance. — [1] Mortgaged property 
insured by mortgagor — Damage by fire — To entitle 
the mortgagee to a claim on the insurance money there 
must be a covenant not only to insure but to insure fo.: 
the benefit of the mortgagee or the policy must be in’O- 
perly assigned to the mortgagee by the mortgagor. (Vo. 
10) 1923 Bang 6 (7, 8) : 11 Low Bur Bui 294 iDBj. 

[2] Agreement by mortgagor to keep mortgaged pro- 
perty insured against fire — Insurance money received 
under policy to be applied for reinstating property - 
Eailure by mortgagor to insure— Insurance by Becei- 
ver in mortgage suit — Money received under insurance 
heid was not governed by terms of mortgage. (Vol 5j 
1918 Cal 450 (451) (DB). 

10. Clause (g)— Mortgagee must keep accounts.— 
[1] Mortgagee in possession is under a statutory duty 
to keep and render accounts of all the sums received 
and spent by him as a mortgagee. (Vol 7) 1920 P G 8 
(10,12) : 16 Nag L K 94 (PC) ^ (Vol 28) 1941 Oudh 
84 (86). 

[2] The Courts are loath to exonerate the mortgagee 
from the liability to account under S. 76 (g). (Vol 19) 
1932 Oudh 123 (132) ; 7 Luck 454 (DB). 

[3] The usufruct of the property represents the 
mortgagor’s money in the bands of the mortgagee v/hc 
is bound to render account at the time of redemption 
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ydi 27) 1940 Mad 686 (6S7) {BQ^ersed on another 'point 

in (Vol 28) 1941 Mad 549.) 

[I] Mortgagee in possession cannot contract himself 
out of the obligation under this c'ause. (Vol 30) 1943 
Oudh 38 (40) : 18 Luclr 273 (DB) ^ (Vol 18) 1931 All 
562 (566, 567) : 54 Ail 205 (FB) (Vol 22) 1935 Pat 
148 (148, 149) (DB). 

[But see (’ll) 9 Ind Cas 978 (978) (DB) (Ail).] 

[5] Mortgagee can be exonerated from the liability 
to account if bis ease falls under S. 77, (Vol IS) 1931 
All 5G2 (560, 567): 54 All 205 (FB). ((10) 7 All L Jour 
787, Overruled, HiYolW) 1932 Oudh 123 (132); 7 Luck 
454 (DB) (Vol 29) 1942 Oudh 203 (204) : 17 Luck 
727 (DB) ^ (Vol 22) 1935 Pat 148 (148, 149) (DB) 68 
iVoi 16) 1929 Pat 571 (572. 573) (DB), 

[6] Usufruct to be set off against interest — No bur- 

den on mortgagee to keep aeeountg — Covenant that not 
mortgagee but mortgagor would be liable for increase 
in assessment would not require mortgagee to keep 
accounts — But the question of such mortgagee account- 
ing for profits may arise under the U. V. Debt Redemp- 
tion Act. (Vol 31) 1944 All 232 (233) : I L B (1944) 
All 349 {DB). ' 

[7] Whether S. 76 (h) or S. 77 applies to a particu- 
lar case is to be determined upon the facts of that ease. 
— It Is not a question of public importance or of private 
importance which will serve as a precedent for eases 
illrelv to arise in future, for the purpose of S. 109 (e), 
Civil P. C. (Vol 31) 1944 Oudh 238 (239) (DB). 

[8] Fact that the mortgagee in possession besides 
the income of the mortgaged property is to receive fixed 
annual sum from the mortgagor in lieu of interest can- 
not alter the position To both oases, namely where the 
mortgagee is to take income in lieu of interest and where 
ne is to receive fixed annual sum from mortgagor in 
addition, S. 76 (b), T. P. Act. does not apply and the 
receipt by the mortgagee in lieu of interest cannot he 
said to be a payment so as to attract S. 8 (2). Madras 
Agriculturists’ Relief Act. (Vol 30) 1943 Mad 100 (103): 
ILR (1943) Mad 195 (DB). 

[9] Whether S. 77 or S. 76 (h) applies is question of 
law— Mention of rate of interest la deed held not con- 
clusive as to liability to account on mortgagee’s part. 
(Vol 29) 1942 Oudh 499 (501) ; 18 Luck 484 (DB). 

[10] Usufructuary mortgage — Mortgagee entitled 

to appropriate rents and profits in lieu of interest 

Subsequent simple mortgagee redeeming prior mortga- 
gee— Meld simple mortgagee was not liable to account. 
(Vol 29) 1942 Oudh 189 (191) ; 17 Luck 297 (DB). 

[II] Usufructuary mortgage cf certain villages — 
Interest fixed at 6 per cent, per annum — Out of gross 
rentals, which was stated at fixed sum, mortgagee to 
pay revenue and interest due to prior mortgagee — Net 
profits to be appropriated by mortgagee towards interest 
on liis mortgage and collection charges and balance to 
06 paid over to mortgagor as surplus profits — Stipula- 
tion in supplementary deed that nazarana and saer in- 
come not to be accounted for but appropriated by the 
nortgagee as bis osvn income : Meld, mortgage did not 
fall under S. 77 and mortgagee was therefore liable to 
account for saer and nazarana income to moitgagor, in 
^pite of the stipulation in the supplementary agreement 
£0 the contrary. (Vol 30) 1943 Oudh 33 (40) : 18 Luck 
273 iDBi. 

[12] The accounts to be kept by the mortgagee must 
be clear, full and accurate. They must be detailed and 
supported by the vouchers (Vol 20) 1933 P C 85 (87) 
P G* ^ (Vol 14) 1927 Oudh 199 (201) : 2 Luck 564 
^DB|, 

^ [J3] The accounts produced by mortgagee showing 
simply in one lump sum the alleged income from the 
^amindari for each year or part of the year, but no 


detailed account of all the incomings and all the out- 
goings — Meld no account. (Vol S) 1921 Ail 197 (197) 
(DB). 

[14] The fact that the realisations made by the 
mortgagee are unauthorised or wrongful does not quali- 
fy the mortgagee’s liability to render account in respect 
of such realisations. (Vol 14) 1927 Oudh 199 (202) *. 2 
Luck 564 (DB) (Vol 19) 1932 Oudh 255 (261) : 8 
Luck 40 (DB)^(’ll) 14 Cal L Jour 507 (513, 514) (DB). 

[15] The account required of the mortgagee is inde- 
pendent of those to be kept by any one else, such as a 
patwari of the village and cannot be dispensed with on 
the ground that the latter is keeping them. (1864) 1864 
Suth W R (Gap. No ) 177 (178) (DB) ^ (Vol 19) 1932 
Oudh 255 (261) : 8 Luck 40 (DB) ^ (Vol 19) 1932 
Oudh 128 (133) : 7 Luck 454 (DB). 

[16] Mortgagee is required to keep and render ac- 
counts only in respect of that portion of the property 
of which he has taken possession. (Vol 24) 1937 Bom 
483 (486) (DB). 

11 . Accounts when to be taken,— [1] Accounts 
between the mortgagor and mortgagee are to be settled 
at the time of redemption. (Vol 4) 1917 Oudh 200 (202): 
20 Oudh Cas 25 (DB). 

[2] A suit merely for accounts is not maintainable. 
(Vol 30) 1943 All 109 (110, 111)^(’81) 5 Bom 614 (616) 
(DB). 

[3] A direction for taking accounts m accordance 
with this section must be made in the decree and not 
be left to the commissioner. (Vol 27) 1940 Bom 287 
(287) :IL ^ (1940) Bom 645 (DB)^<(Vol 28) 1941 Bom 
23 (29). 

12. Proof of accounts. — [1] It is for the mort- 
gagee to explain the accounts put forward and to sup- 
port them in such a way as to make it reasonable for a 
XDrudent man to accept them. (’02) 26 Bom 363 (372) 
(DB)»F(Vol 13) 1926 Mad 955 (957) (DB). 

13. Failure to keep accounts— Effect of. — [1] 
Mortgagee in possession failing to keep accounts — 
Court Will draw general presumption against him. (Vol 
14) 1927 Oudh 199 (201) ; 2 Luck 564 (DB) ^ (Vol 28) 
1941 Oudh 84 (87). 

[2] Mortgagee in possession failing to keep accounts 
— Presumption against mortgagee should not be carried 
beyond reasonable limits. (Vol 21) 1934 Oudh 104 (106); 
9 Luck 456 {DB)»F(’69) 2 Beng L R (P C) 44 (58) (P C). 

[3] Mortgagee in possession failing to keep accounts 
— Presumption against mortgagee must 'not be con- 
jectures and not grounded on data which the evidence 
shows to be inexact. (Vol 11) 1924 Oudh 92 (96) *. 27 
Oudh Gas 250 (DB). 

[4] Mortgagee in possession failing to keep accounts 
— All statements of mortgagor against mortgagee must 
not be taken as true — Court must take best evidence 
and decide upon it. (’68) 9 Suth W R 275 (275, 276) 
(DB)>5<(’2i) 63 Ind Cas 598 (600) (DB) (Lab). 

[5] It cannot be laid down as a hard and fast rule 
that whenever a mortgagee has failed in the obligation 
imposed on him by S. 76 (g) he must necessarily be 
made liable on the basis of the gross rental. It is con- 
ceivable that there may be cases in which the raising 
of the presumption that all the tenants have paid their 
rents may not be justified (Vol 21) 1934 Oudh 104 
(105, 106) : 9 Luck 456 (DB) ^ (Vol 20) 1933 P G 85 
(87) (PC). (It was presumed that rent recovered by 
mortgagee was equal to interest due to him.) ^ (Vol 32} 
1945 All 48 (52) ; I L R (1945) Ail 42 (DB). {Complete 
failure on mortgagee’s part to maintain accounts of 
some sort not shown — Point not raised on behalf of 
mortgagor —Mortgagee not deprived of interest entirely.) 

14. Clause (h)— Mode of taking accounts. — [1] 
The method followed in taking accounts between mort- 
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gagor and mortgagee is to ascertain the gross collections 
at the end of a certain period, u^ally a year, and after 
deducting the necessary outlay on account of revenue, 
expenses of collection and the preservation of estate, the 
balance goes to reduce the interest, and if there is a 
surplus over, it goes to the reduction of the principal, 
the account being closed at the end of each period. 
(’84) 6 All 303 (309) (DB) ^ (’21) 63 lad Cas 598 (600) 
(DB) iLah)^(’72) 10 Beng L B 386 (393) (PC). 

[But see (’10) 8 Mad L Tim 420 (424) (DB). (The 
rents and profits have first to be applied towards prin- 
cipal and then towards interest.)] 

[2] The practice of the Courts is to make rests at the 
end of each year. (Vol 22) 1935 Pat 143 (149) (DB)»P 
(’21) 63 Ind Cas 598 (600) (DB) (Lab). 

[See (’86) 6 Gal 377 (380) (DB), (Half yearly rests 
made.)] 

[3] IJsufructuary mortgage — Bents and profit's to 
be taken in lieu of interest — Bate of interest not speci- 
fied — Full amount of consideration not advanced — 
Redemption suit — Contention on behalf of mortgagor 
that mortgagee not having advanced fall consideration, 
mortgagee was entitled to appropriate only proportionate 
amount of rents and profits towards interest and balance 
bad to be applied towards principal amount — Principle 
of S. 76 (b) held had no application — Case was more 
governed by S. 77. (Vol 34) 1947 Mad 197 (200) (DB). 

15. “Fair occupation rent.” — [1] There is no 
question of occupation rent if the mortgagee lets the 
property to tenants. fVol 16) 1929 Pat 571 (573) (DB). 

[2] A mortgagee personally occupying and cultivating 
the land may be charged with either an occupation rent 
or with the net profits of his cullivation as, under the 
circumstances of the case may seem just. (’10) 6 Nag 
L B 109 (112, 113). 

16. Expenses of management and collection of 

rents and profits [1] The expenses incurred in dig- 

ging a new well held could be allowed under the head 
of management expenses. (’95) 17 All 282 (284). (The 
well was built with the permission of the mortgagor ) 

[2] The general j^ractice is to allow a commission of 
ten per cent, on the gross rental to cover the cost of 
collection (Vol 28) 1941 Oudh 498 (503) : 16 Luck 
812 (DB)5<(Voi 28) 1941 Oudh 380 (383) (DB). 

[3] A mortgagee is allowed expenses bona fide in- 
curred by him for reali25ing rent from the tenants 
through Court. (Vol 1) 1914 Oudh 330 (331) : 17 Oudh 
Cas 47 >5^ (Vol 28) 1941 Oudh 498 (502) : 16 Luck 812 
(DB). 

[But see { 98} 21 Mad 32 (33) (DB).] 

[4] A mortgagee in possession cannot charge any- 
thing by wav of s-tlary or allowance for his personal 
services. (04) 6 Bom L E 590 (592) (DB) •F (’ll) IB 
Bom LB 162 (183). 

[5] Where one of the co-mortgagees resided on the 
mortgaged property and managed it for the benefit of 
himself and his co- mortgagees, held that he could not 
charge anything, for those services. (’99) 26 Cal 1 (10); 
2^5 Ind App 241 (P G). 

^[6] Mortgagee in possession may, in the deed itself, 
stipulate for a payment for his personal work and effect 
will be given to the stipulation if it is free from any 
circumstance of oppression or unfair dealing, (’ll) 13 
Bom L E 162 (191, 193), 

17. “Surplus, if any, shall be paid to the mort- 
gagor.” — [1] As a general rule, interest will be allowed 
on the surplus retained in the hands of the mortgagee 
after the discharge of interest and principal on equitable 
grounds. (Vol 32) 1945 Mad 297 (298); ILK (1946) Mad 
255 (DB)^(’C9) 1 N W P H C B 111 (113, 114) (DB) 


(Vol 19) 1932 Oudh 123 (134) : 7 Luck 454 (DB) ^ (‘27) 

3 Oudh W N (Supp) 277 (281) (DB) ^ (’96) 16 Bom 141 
(145). 

t2] Surplus in the hands of mortgagee— Interest 
runs from the date of the institution of a suit for re- 
demption. (Vol 11) 1924 All 881 (883, 884): 46 All 897 
(DB)8E‘(’S3) 7 Bom 185 (187) (DB). 

[But see (Vol 32) 1945 Mad 297 (298) : I L E (1946) 
Mad 255 (DB)^<(Voi 7) 1920 Nag 55 (59, 60). (Interest 
runs from time when debt stands discharged.)5<{’96) 16 
Bom 141 (147).] 

18, Clause (i). — [1] The liability of the usufruc- 
tuary mortgagee to account for the mesne frofiis arises 
only when money is tendered to him. The money must 
actually be tendered and a notice sent by the mortgagor 
asking the mortgagee to come to his place and take the 
money cannot be a tender of money and no liability oi 
the mortgagee arises to account for the profits oi the 
land. (Vol 16) 1929 Kang 271 (271). 

[2] Decree for redemption directing mortgagee to pay 
mesne profits — After amount due under redemption 
decree was tendered, mortgagee held was not entitled to 
credit for public taxes paid after the tender, (Vol 33) 
1946 Mad 464 (464). 

[3] The word “expenses” is not limited to what has 
to be spent in connection with the management and in 
respect of the collection of rents and profits. It includes 
public taxes. (Vol 33) 1946 Mad 464 (464). 

[4] Filing of a suit for redemption amounts to an 
offer to redeem and, therefore, a mortgagee who con- 
tests the redemption suit unsuccessfully is liable to 
account for what he receives after the institution of 
the suit. (Vol 4) 1917 Low Bur 122 (123) ; 9 Low 
Bur Bui 18. 

19. Last paragraph— [1] The section provides a 
cumulative remedy and does not bar any other remedy 
which the mortgagor may have under the law. ('09) 33 
Mad 71 (73) (DB) ^ (Vol 16) 3929 Oudh 124 (125). 

I8ee (Vol 33) 1946 Pat 36 (38) : 24 Pat 545 (DB). 
{Per Shearer J. — “Doubt has been expressed as to 
whether a mortgagor who has made payments which 
the mortgagee is obliged to make is entitled to recover 
the money from the mortgagee immediately and is not 
bound to wait until he is in a position to sue for 
redemption of mortgage and then seek for a set-ofi: 
see 14: Mad L Jour 488.”)] 

[2] Under S. 76, the estimate of loss caused to the 
mortgagor by mortgagee’s failure to perform the obli- 
gations under this section, is an item which must be 
considered in determining the account in settlement of 
the mortgage. Mortgagor cannot be compelled to file 
separate suit. (’92) 15 Mad 290 (291) (DB) ^ (Vol 33) 
1946 Pat 36 (38) : 24 Pat 545 (DB) (Vol 12) 1925 
Oudh 654 (656) (DB) ^'(Vol 7) 1920 Oudh 24 (24). 

[3] Where a mortgagor fails to get the matter of 
the loss caused due to mortgagee’s failure to perform 
the obligations imposed by this section, settled at the 
time of the preparation of the decree for redemption, 
a separate smt for the recovery of such loss is barred. 
(Vol 12) 1925 Oudh 654 (656) (DB). 

[4] A mere failure of the mortgagee to perform any 
of the duties under the section is not sufficient but a 
loss must have been caused to the mortgagor by such 
failure, (Vol 27) 1940 Pat 579 (580). 

[5] Part of the mortgaged security acquired under 
the Land Acquisition Act, and the mortgagee unable 
to put the mortgagor in possession of the whole oi the 
mortgaged property : Eeld^ that the proper course 
was to debit the mortgagee with the value of the land 
in taking the mortgage accounts under this section, if 
the property could not be identified, (Vol 5) 1918 Mad 
888 (888) (DB). 
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7T. NotHng ill section 76, clauses and ('/aj, applies to eases where there is a 

Beceipfcs in Ecu of interest, contract between the mortgagee and the mortgagor that the receipts 
from the mortgaged x^roperty shall, so long as the mortgagee is in "jpossession of the property , be 
taken in lieu of interest on the principal money, or in lieu of such interest and defined portions of 
the principal. 


Section 77 — Note 1 

[I] Where the parties have contracted that the 
receipts from the mortgaged property shall be taken in 
iieu ofinterest on the principal money, or in lieu of 
Interest and defined portions of the principal, it is no 
concern of the mortgagor, -whether the mortgagee col- 
lects the rents and profits under S. 76, cl. (b) or keeps 
an accurate account under el. (g), or applies the 
receipts properly under cl. (h). If the usufruct exceeds 
the interest or the interest and the portion of the prin- 
cipal as the ease may be, towards which the usufruct is 
to be appropriated, the mortgagee will be benefited 
thereby. If there is a loss, it is the mortgagee who 
must bear it. (Vol 1) 19U Nag 16 (17) ; 10 Nag L R 9. 

[2] The section does not apply where the mortgagee 
has to hand over a 6xed portion of the rents and pro- 
fits to the mortgagor, or where the mortgagee is to 
appropriate the rents and profits in lieu of a portion of 
the interest. (Vol 30) 1943 Oudh 38 (41) : 18 Luck 273 
<DB) ^ (Vol 23) 193G Pat 583 (584) (DB) ^ (Vol 22) 
1935 Pat 148 (US) (DB) ^ (Vol 29} 1942 Oudh 203 
(204) : 17 Luck 727 (DB). 

[3] The question whether the mortgagee is or is not 
liable to account has to be decided with reference to 
facts of each case upon a consideration of the mort- 
gagee-deed. (Vol 31) 1944 Oudh 238 (238) (DB). 

[4] If the parties agree that the rents and profits 
are to be taken in iieu of interest, it is wholly unneces- 
sary to mention the rate of interest. But it does not 
necessarily follow that simply because the rate of in- 
terest is mentioned, the parties must have intended 
that there is to be accounting between them. (Vol 29) 
1942 Oudh 499 (501) : 18 Luck 484 (Vol 21) 1934 
Oudh 220 (221, 222) : 10 Luck 70 (DB). 

^ [5] Where the mortgage- deed provided: “The mort- 
gagee shall appropriate the surplus profits towards in- 
lierest, we, the mortgagors having no claim for profits 
and the mortgagee having no claim for interest”, it 
was held that the mortgage-deed was “a contract” 
wfithin the meaning of S. 77 and that the mortgagees 
were not liable to account. (Vol 20] 1933 P 0 136 (141) 
(PC), 

[G] A usufructuary mortgage* deed of an occupancy 
holding provided that the mortgagee was to take the 
profits in lieu of interest after payment of rent to the 
zamindar. The mortgagor was to redeem on payment 
of the mortgage-money in % lump sum. During the 
subsistence of the mortgage the mortgagee escaped the 
payment of the rent to the zamindar for some years. 
ft was held that the mortgagee was entitled to the 
benefit of such non-payment i ’ll) 10 Ind Cas 113 (113) 
fAli) ^ (Vol2S) 1941 Mad 549 (550) (DB). {Reversing 
(Vol 27} 1940 Mad 686.) 

[7] Where a mortgage-deed provided that after pay- 
ment of (Government revenue and malikana to a third 
person all the profits should go to the mortgagee, the 
mortgagors having no concern with them, it was held 
that the mortgagee’s failure to pay the malikana did 
not render him, liable to account, and that the utmost 
^hat the mfSrtgagors could be allowed to claim was that 
they should be indemnified against the contingency of 
a valid claim for arrears of malikana being made 
against them after their recovery of possession. (Vol 16) 
1929 Pat 37 (39) : 7 Pat 44 (DB). 

[5] The principal terms of a mortgage-deed were 
that the mortgagees were to take possession and to 


receive the profits in lieu of interest. They were, ho\V' 
ever, to pay malikana to the mortgagors. The mal*- 
kana was not paid. It was held that the mortgagee- 
were liable to account and that the mortgagors were 
entitled to redeem on payment of the principal aftei 
deducting the malikana for the years for which it was 
not paid. (Vol 11) 1924 All 591 (592) : 46 All 633 
(DB) if (’80) 2 All 455 (460) (DB). 

[9] A sub-mortgage deed recited that the sub-mort 
gagor would repay the mortgage -money with interest 
at a certain rate, that the sub-mortgagee was to be in 
possession, and that after paying the annual Govern- 
ment revenue, the balance was to be appropriated to- 
wards the interest. It was held that the sub- mortgagor 
was not ^entitled to ask for an account (Vol 21) 1934 
Oudh 220 (221, 222) : 10 Luck 70 (DB). 

[10] Mortgage with possession—Mortgagee to set off 
usufruct towards interest — mortgagee was not 
liable to keep accounts — Fact that the mortgagee was 
liable for payment of revenue then assessed on the 
property but that the rfiortgagor was liable for any 
further assessment made during the period of mortgage 
would not render the mortgagee liable to keep accounts. 
(Vol 31) 1944 All 232 (233) : ILR (1944) All 349 
(DB). 

[11] Usufructuary mortgage for Rs. 625 with in- 
terest at the rate of 8 per cent, per year which would 
amount to Rs. 50 per year — Mortgagee to remain in 
possession for a period of 60 years and to enjoy the 
rents of the mortgaged lands which were fixed at 
Rs. 50 in lieu of interest on the principal — Afer ex- 
piry of period mortgagee to deliver possession on pay- 
ment of principal amount — Suit for redemption by 
mortgagor before the expiry of the 'period on the ground 
that debt was discharged by operation of Madras Agri- 
culturists’ Relief Act (lY of 1938}— that though 
interest at a particular rate was mentioned, there beiug 
no provision in the deed that if the yield of the pro 
perty was less than the estimated rent of Es. 50 the 
mortgagor was liable to make good the deficiency or ii 
the yield was more, the mortgagees were accountable 
to the mortgagor for the excess over such rent the 
receipt of the profits by the mortgagees could not be 
regarded as payments by the debtor for the purpose of 
S. 8 (2) of Act IV of 1938. Hence the debt was noi 
discharged. (Vol 31) 1944 Mad 501 (502). 

[12] Usufructuary mortgage — Mortgagee to remain . 
in possession in lieu of principal and interest for a 
term of years — Simple money decree passed in big 
favour under S. 14, U, P. Encumbered Estates Act (25 
of 1934) before expiry of term — Suit by mortgagors 
for profits realised by mortgagee for date of application 
under S. 4 to date of decree — Burden of proving amount 
of profits realised by mortgagee lies on mortgagor as 
mortgagee wag exempt from keeping accounts under 
S. 77. (Vol 33) 1946 Oudh 83 (86) : 21 Luck 124 (DB)„ 

[13] Combination of usufructuary and simple mort- 
gage — Mortgagee to appropriate usufruct in lieu of in- 
terest after paying rent to landlord Decree for arrears 
of rent — Landlord purchasing tenure in execution and 
bringing suit for redemption : Held, under S. 77 mort- 
gagee was not liable to render accounts — Blaintifi was 
not entitled to possession unless principal amount was 
paid. (Vol 33) 1940 Pat 36 (39) : 24 Pat 545 (DB). 

[14] Usufructuary mortgagor parting with possession 
but not receiving full amount of consideration cannot 
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Section 77— Note 1 (contd.) 

'ilaim a return of proportionate extent of land and mesne 
profits for such proportion. (Vol 84) 1947 Mad 197 (200) 
DB). 

[15] It is not inconsistent with the provisions of 
S. 77 that the mortgagor should impose upon himself a 
lability to make good certain possible deficiencies in 
profits, although the mortgagee is not liable to account, 
Vol 28) 1941 Oudh 380 (382, 383 j (DB). 

SECTION 78 — SYNOPSIS 

1, Scope, 
i. “Fraud.” 

“Misrepresentation.” 

4. “Gross neglect.” 

5. Prior mortgagee failing to obtain or parting with 

title-deeds whether guilty of gross neglect. 

5. A prior mortgagee by deposit of title-deeds not 
obtaining all the title-deeds, whether guilty of 
gross neglect. 

7. Laches by prior mortgagee in instituting suit. 

8. “Fraud, misrepresentation or gross neglect” 

must be the proximate cause of the induce- 
ment. 

9. Subsequent mortgagee having notice of the 

prior mortgage cannot obtain priority. 

10. Section applies to mortgagees. 

U. Prior mortgagee losing priority — Mortgagor’s 
liability to him is not aifected. 

12. Burden of proof. 

13. Law in the Punjab, 

1. Scope. — [1] This section provides an excep- 
tion to the general rule laid down in S. 48. (Vol 23) 
3936 Oal 283 (284) : 63 Cal 880 (DB) 3- (Vol 15) 1928 
Sind 179 (186) : 23 Sind L R 97 (DB) 3 (Vol 17) 1930 
Lah 920 (927) : 11 Lah 564 (DB) 3 (Vol 17) 1930 Cal 
22 (23): 56 Cal 8683 (Vol 22) 1935 Lah 887 (888) (DB). 

[2] The section is based on the law of estoppel. (Vol 5) 
1918 Oai 411 (411) (DB). 

[3] A subsequent mortgagee who is, in fact, misled 
by the mortgagor taking advantage of the conduct of 
She prior mortgagee can, as against the prior mortgagee, 
take advantage ol his conduct. (Vol 19) 1932 Cal 589 
'593) : 59 Oal 781 (DB) 3 (Vol 14) 1927 Cal 538 (542) 
(DB). 

[4] The words “fraud, misrepresentation or gross neg- 
.ect” are disjunctive. Not being co-extenaive in their 
meaning one cannot be defined in terms of the other. 
(iVol 3) 1916 Cal 33 (39) ; 43 Cal 1052 (DB) 3 (Vol 19) 
1932 Cal 589 (594) : 69 Cal 781 (DB) 3 (Vol 21) 1934 
Nag 29 (31) ; 30 Nag L B 196. 

2. “Fraud.” — [1] A subsequent mortgagee claim- 
ing relief against the prior mortgagee on the ground of 
fraud must plead fraud and must specifically set out the 
particulars of the fraud alleged. (Vol 17) 1930 Cal 22 
(28) ; 66 Cal 868. 

3. “Misrepresentation.” — [1] The word “mis- 
representation” must be taken to have been used in 
this section in the sense in which it is defined in S. 18 
of the Contract Act. (Vol 3) 1916 Cal 33 (89) : 43 Oal 
1052 (DB) 3 (Vol 21) 1934 Nag 29 (30, 31) ; 30 Nag 
h R 196. ' 

[2] A prior mortgagee endorsed an acknowledgment 
of full satisfaction on the back of the mortgage-deed 
and handed over the deed to the mortgagor. The 
amounts paid by the mortgagor were, in fact, paid not 


towards the satisfaction of the mortgage In questiom 
but towards the satisfaction of a difierent mortgage and 
this fact ought to have been within the knowledge of 
the prior mortgagee. It was held that the prior mort- 
gagee had made a “misrepresentation” within the mean- 
ing of S. 18, cl. (l) of the Contract Act ; and that he 
must be postponed to the subsequent mortgagee, who 
advanced money on the security of the mortgaged pro- 
perty under the belief that the prior mortgage was dis- 
ehargfcd (Vol 21) 1034 Nag 29 (30, 31) ; 30 NagLR 
196. . 

4. “Gross neglect.” — [1] The term “gross neg- 
lect” as used in this section, may be said to mean a 
failure on the part of the prior mortgagee to take such 
reasonable precautions against the risk of a subsequent 
mortgagee being deceived as in the circumstances ren- 
ders it unjust that the prior mortgagee should retain 
bis priority. (Vol 17) 1930 Cal 22 (28, 29) : 56 Cal 8883 
(Vol25) 1938 Mad 87 (89) 3 (Vol 21) 1934 Nag 29 (31): 

SO Nag L R 196. 

[2] A definition of the term “gross neglect” in any 
precise words is not practicable, nor desirable, and each 
case must depend upon its particular circumstances. 
(Vol 17) 1930 Cal 22 (29) : 58 Oal 868 3 (’08) 31 Mad 
7 (10) (DB) 3 (Vol 17) 1930 Rang 246 (247) (DB) 3 
(Vol 27) 1940 Lah 269 (271) 3 (Vol 23) 1936 Oal 283 
(284) : 63 Cal 880 (DB) 3 (Vol 20) 1933 All 299 (300, 
301) (OB) 3 (Vol 15) 1928 Rang 136 (1S7) : 6 Rang 
423 (DB) 3 (Vol 80) 1943 Lah 113 (117) (DB). 

[3] An act or omission in order to amount to gross 
neglect must be such as will be sufficient to create an es- 
toppel. (Vol 21) 1934 Nag 29 (32) ; 30 Nag h R 196 3 
(Vol 17) 1930 Cal 23 (28, 29) : 56 Cal 868. 

[4] Gross neglect by itself and apart from any ele- 
ment of fraud or misrepresentation is sufiScient to post- 
pone a prior mortgagee to a subsequent mortgagee under 
the section. (Vol 30) 1943 Lah 113 (117) (DB)3 (’92) 15 
Mad 268 (274, 275) (DB) 3 (Vol 19) 1932 Cal 589(594): 
59 Cal 781 (DB)3(Yol 15) 1928 Sind 179 (183) :.23 Sind 
L R 97 (DB) 3 (Vol 23) 1936 Gal 283 (287, 288) : 63 Cal 
880 (DB)3(Vol 21) 1334 Nag 29 (31) : 30 Nag L R1963 
(’89; 12 Mad 424 (428). 

[See however (Vol 16) 1929 Lah 314 (314) ] 

[5] A slight negligence on the part of the prior mort- 
gagee is not sufficient to postpone him. (Vol 23) 1936 
Cal 288 (284, 287, 288) : 63 Oal S80 (DB) 3 (’89) 8 Mad 
200 (202) (DB). (Case before the Act ) 3 (Vol 19) 1932 
Cal 589 (594) : 59 Cal 781 (DB). 

5. Prior mortgagee failing to obtain or parting 
with title-deeds whether guilty of gross neglect, — 
[1] A failure to obtain^possession of, or parting with 
the title-deeds by the prior mortgagee is not necessarily 
such a “gross neglect” as would postpone him to the 
subsequent mortgagee under this section. (Vol 30) 1943 
Lah 113 (117) (DB). (Failure to obtain possession. (Vol 
27) 1940 Lah 269, Reversed.) 3 (’08) 31 Mad 7 (11, 12) 
(DB). (Do,)3(Vol 17) 1930 Rang 246 (247) (DB). (Do.) 3 
(Vol 3) 1916 Cal 33 (41): 43 Gal 1052 (DB). (Do.) 3 (Vo! 
25) 1938 Mad 87 (89). (Do.) 3 (Vol 13) 1926 Rang 195 
(196, 197) : 4 Rang 238. (Parting with.) ^ (’98) 2 Cal 
W N 750 (754). (Do.) 

[2] If the circumstances show that the prior mort- 
gagee had made an enquiry about the title-deeds at the 
time of taking his mortgage, that an explanation was 
given by the mortgagor and that the explanation was a 
reasonable one, the prior mortgagee cannot be charged 
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Section 73 — Note 5 (cmid.) 
with “gross neglect,” for the failure to obtain possession 
of the title-deeds. (10) 37 Cal 239 (243) : 37 Ind App 
19 (PC). 

[3] Where the relation between the prior mortgagee 
and the person in possession of the title-deeds, is not 
merely that oi mortgagor and mortgagee, but of a fidu- 
ciary nature the prior mortgagee cannot be held guilty 
o! gross neglect by reason of the improper act of the 
mortgagor so long as the mortgagee has no ground to 
suppose that there has been any want of good faith on 
the part of the mortgagor. (?oi 17) 1930 Gal 22 (29) : 
56 Cal 868. 

[4] Where the mortgagee Is induced by the mortga- 
gor to part with the deeds for the specific purpose of 
effecting of the mutation of names in the Land Eeve- 
nu 0 Registers, he cannot be charged with gross neglect 
under this section. (Vol 18) 1926 Rang 195 (197) ; 4 
Rang 2B8. 

[5] A mortgagee handing over the deeds to the moit- 
gagor for the purpose of raising money by another 
mortgage is guilty of gross neglect unless he takes pre- 
cautions that the person advancing money on the secu- 
rity of the deeds knows of his mortgage. (’89) 12 Mad 
424 (428) ^ (Vol 15) 1928 Sind 179 (188) : 23 Sind 
L R 97 (D.B) (Vol 25) 1938 Mad 87 (89) (Yol 17) 
19E0 Cal 22 (28, 31) : 56 Gal 868. 

[6] In the case of a mortgage by deposit of title- 
deeds if the possession of the title-deed is an essential 
part of the prior mortgagee’s security then if, he 
having got them, allows them to pass again into the 
possession of the mortgagor without any sufficient 
reason he would be postponed to the subsequent mort- 
gagee to whom they are delivered. (Vol 23) 1936 Cal 
283 (289) : 63 Cal 880 (DB). 

[7] A prior mortgagee registering his mortgage 
within the period of four months allowed to him 
under S 23, Registration Act, cannot be said to be 
guilty of gross neglect on the ground of delay in regis- 
tration. (Vol 20) 1933 Gal 398 (400) : 60 Cal 225. 

[See however (’89) 12 Mad 424 (428).] 

6. A prior mortgagee by deposit of title-deeds 
not obtaining all the title-deeds, whether guilty of 
gross neglect — [1] If some of the material documents 
of title are deposited with one creditor and some with 
another, valid mortgages by deposit of title-deed will 
he created in favour of both the creditors. (Vol 19) 
1932 Cal 589 (692) : 59 Cal 781 (DB). 

[2] The mortgagor deposited with the creditor, the 
original probate of the will by which bis grandfather 
bequeathed his property to him. Along with the pro- 
bate he also deposited a certified copy of the redemption 
certificate relating to the property standing in the name 
of his grandfather. The mortgagor told the creditor 
that the original had been lost. In fact the original was 
deposited Wnh another creditor. It was held that the 
deposit of the certified copy of the redemption certifi- 
cate, taken along with the probate, clearly indicated an 
intention to create a security on the property and a 
valid mortgage by deposit of title-deeds was created, and 
that the creditor was not guilty of gross neglect within 
the meaning of S. 78 in relying on the word of the 
mortgagor as to the loss of the original redemption 
certificate and in not taking an affidavit from him. 
(Vol 19) 1982 Cal 589 (593, 594): 69 Cal 781 (DB). 

[3] The documents relating to the sale of the pro- 
perty in favour of the mortgagor were deposited by him 
with the creditor but the sanads granted by Bombay 
Goverment to his predecessors- in-interest were not de- 
posited. It was held that the mortgagee was not guilty 
of gross neglect in not demanding the sanads, (Vol 17) 
1930 Lah 920 (927) ; 11 Lah 564 (DB). 


[4] One S held two plots under a registered sale-deed,, 
He also had with him the two original lease-deeds 
under which the plots were held by his vendor. There 
was an endorsement on each of the lease- deeds that 
the property was sold to S — S deposited the sale-deed 
and the lease deed with regard to one of the plots with 
A and subsequently deposited the lease-deed with regard 
to the other plot with B It was held that a mortgage 
by deposit of title-deeds on the whole of the property 
was created in favour of A and the mere fact that he 
did not insist on obtaining the lease-deed subsequently 
deposited with B did not amount to gross neglect so as 
to postpone him to B as the lease-deed on the face 
it must clearly have shown the existence of the sale- 
deed. (Vol K) 1929 Rang 65 (66) : 7 Rang 28 (DB). 

7. Laches by prior mortgagee in instituting 

suit [1] A delay in filing a suit on the mortgage 

cannot be a gross neglect (’05) 1 Nag L R 158 (161, 162). 

8. “Fraud, misrepresentation or gross neglect” 
must be the proximate cause of the inducement. — 

[1] The fraud, misiepresentation or gross neglect on 
the part of the prior mortgagee must be the proximate 
cause of the inducement for the advancement of money 
by the subsequent mortgagee If it is only one of the 
various contributory factors that led the subsequent 
mortgagee to advance the money, the section has no 
application. (Vol 30) 1943 Lah 113 (117) (DB) ^ (Vol 
20) 19B3 All 299 (300) (DB) ^ (Vol 17) 1930 Cal 22 
(28) : 56 Cal 868 (Vol 21) 1934 Nag 29 (32) : 30 Nag 
L R 196. 

[2] \Yh6re the prior mortgagee is guilty of gross 
neglect, but the subsequent mortgagee is also guilty 
of contributory negligence, the prior mortgagee cannot 
be postponed to the subsequent mortgagee under thi '4 
section. (Vol 20) 1933 All 299 (301) (DB) (’13) 18 
Ind Cas 487 (487) (DB) (Low Bur) ^ (’91) 15 Mad 268 
(279, 280) (DB). 

9. Subsequent mortgagee having notice of the 
prior mortgage cannot obtain priority. — [1] The 
seotffin does not apply if the subsequent mortgagee has 
notice of the prior mortgage at the time of taking his 
mortgage. (Vol 30) 1943 Lah 113 (117) (DB)'J<(Vol 23) 
1936 Cal 283 (289) : 63 Cal SSO (DB) •!< (’91) 15 Mad 
268 (277, 278) (DB) (Vol 14) 1927 Cal 538 (543) 
(DB) ^ (Vol 25) 1938 Mad 161 (163, 164) (DB) ^ (’94) 
18 Bom 444 (446, 447) (DB). 

[2] ^ In places where one knows that mortgages by 
deposit of title-deeds are legal and usual, abstention 
from inquiry as to whether the title-deeds were already 
pledged amount to constructive notice, under S. 3, o"f 
the prior mortgage. (Vol 10) 1923 PC 211 (216) : 51 
Cal 86 : 1 Rang 837 : 50 Ind App 283 (PC). 

[3] It is in favour of a person in possession of the 
title-deeds that the doctrine of constructive notice can 
be invoked on the ground of the omission of the other 
party to call for them and not in favour of a person 
who has not got them. (Vol 25) 1938 Mad 16L (163, 
164) (DB). 

[4] It has been held that where the prior mortgagee 
induces the subsequent mortgagee to advance money by 
false representations, he cannot avoid the consequences 
resulting from his conduct on the ground of construc- 
tive notice on the part of the subsequent mortgagee, 
(’94) 18 Bom 444 (446) (DB), 

10. Section applies to mortgagees. — [1] The 
section will not apply where both the prior and the 
subsequent transferees are not mortgagees. (Yol 211 
1934 Oudh 283 (283) (DB). 

[2] Where through the gross neglect of a prior 
mortgagee, a person is induced to purchase the mort- 
gaged property as unencumbered, the prior mortgagee 
is precluded from setting up his rights under.the mort- 
gage as against the purchaser and the purchaser obtains 
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79. If a mortgaga made to secure future advances, the performance of an engagement or the 
Mortgage to secure un- balance of a running account, expresses the maximum to be secured 

certain amount when thereby, a subsequent mortgage of the same property shall, if made Tvitli 
maximum is expressed. notice of the prior mortgage, be postponed to the prior mortgage in respect 
of all advances or debits not exceeding the maximum, though made or allowed with notice o: tho 
subsequent mortgage. 

Illustration, 

A mortgages Sultanpur to his bankers, B & Co , to secure fcne balance of bis account with them to the extern 
of Rs. 10 000. A then mortgages Sultanpur to G, to secure Rs 10,000, C having notice of the mortgage to B u. Co , 
and C gives notice to B & Co. of the second mortgage. At the date of the second mortgage, the balance due to B & 
Co. does not exceed Rs. 5,000. B & Co. subsequently advance to A sums making the balance of tbe account 
against him exceed the sum of Rs. 10,000. B Sz Co. are entitled, to the extent of Rs. 10,000, to priority over C, 

80. [Tacking abolished .] BepeaUd hy the Transfer of Property (Amendment) Act, 192B 
(20 [XX] of 1920), S, M, 

Marshalling and Contrilution, 

^[81. If the owner of two or more properties mortgages them to one person and then mort* 


Marshalling securities, gages One or more of tbe 
Section 78— Note 10 (contd.) 

absolute title to tbe property. (Vol 14) 1927 Cal 638 
(542) (DB) ^ (Vol 5) 1918 Cal 411 (411) (DB)-3&(Vol 24) 
1937 Mad 195 (199) (DB) ^ (Vol 21) 1934 Mad 302 
(302) (DB). 

11. Prior mortgagee losing priority — Mort- 
gagor’s liability to him is not affected. — [1] The fact 
that a mortgagee loses, for some reason his priority as 
against a subsequent mortgagee cannot affect him pre- 
judicially as against the mortgagor. (Vol 2) 1915 P C 
21 (24) ; 37 All 474 : 42 Ind App 163 (PC). 

12v Burden of proof.— .[1] This section being aa 
exception to the general rule laid down in S. 48 the 
burden of proving this exception lies on the party who 
asserts it. (Vol 23) 1936 Cal 283 (284): 63 Cal 880 
(DB) ^ (Vol 21) 1934 Nag 29 (30) : 30 Nag L E 196 
(Vol 16) 1929 Rang 298 (300) ^ (Vol 20) 1933 All 299 
(301) (DB). 

13. Law in the Punjab. — [1] The principle 
enunciated in this section is applicable to cases aris- 
ing in the Punjab. (Vol 30) 1943 Lab 113 (117) (DB)'i& 
(Vol 27) 1940 Lah 308 (308, 309). 

Section 79 — Note 1 

[1] This section is an exception to the general rule 
stated in S. 48. -(Vol 7) 1920 Pat 251 (254) (DB)‘B(’12) 
16 Cal L Jour 394 (399) (DB). 

[2] A partition deed provided that the common family 
debts should be discharged by the respective sharers to 
whom they fell as per schedule of the deed, and that 
if any sharer failed to discharge the debts falling to 
his share, his. properties should be liable for such 
debts and for the losses that might happen to the 
family. It was held that the provision was a mortgage 
for securing the performance of an engagement. (Vol 8) 
1921 Mad 459 (460) (DB). 

[3] It will depend on the construction of the mort- 
gage bond and the circumstances in each case whether 
the mortgage is to secure the balance due on the date 
of the mortgage or the balance that may be found due 
from time to time up to a certain limit. See (Vol 30) 
1943 Pat 301 (303, 304) : 22 Pat 213 (DB). 

[4] The section has no application unless the prior 
mortgage expresses a maximum amount up to which 
the advances are to be made. (Vol 25) 1938 Ail 473 
(476) (DB). 

[5] The words ‘to secure future advances’, etc., 
denominate the different classes of i mortgages, but to 
bring them under S. 79 they must have the common 
feature of a maximum expressed. It is not, however, 
necessary that a definite figure should be expressly 
mentioned as the maximum to be secured by the mort- 


properties to another person, the subsequent 

gage; it is sufficient if the maximum Is expressed m 
such terms that the definite figure can be determined 
when required. (Vol 10) 1923 PC 211 (216): 51 Cal 
86: 1 Rang 637: 50 Ind App 283 (P C) 16 Cai 

L Jour 401 (403) (DB). 

[6] A partition deed between brothers, A and B, 
provided as follows : “Tbe common family debts 
should be discharged by tbe respective sharers to whom 
they iell, as per schedule of the document, and that, 
if any sharer failed to discharge accordingly, such 
sharer’s properties should be liable for such debts 
and for the losses that might happen b tbe family.” 
It was held that the document read with the schedule 
specified the maximum secured by the document and 
that the reference to losses would not impair the 
adequency of the specification of the maximum, 
(Vol 8) 1921 Mad 459 (460, 461) (DB). 

[7] This section has been enacted with a view to 
protect a prior mortgagee by giving him priority over 
a subsequent mortgage with respect to advances made 
to him after the subsequent mortgage and it has no 
application where no advauecs are made by the prior 
mortgagee after the creation of the subsequent mort- 
gage. (Vol 25) 1938 All 473 (476) (DB) 5*(Vol 7; 
1920 Pat 251 (254) (DB). 

[8] If a mortgagee taking a mortgage in a place 
where he knows that mortgages by deposit ol title- 
deeds are legal and usual, does not ascertain whether the 
title deeds were already pledged, his failure to ec 
ascertain is such abstention from an inquiry which be 
ought to have made or such negligence as to infet 
notice in terms of section 3. (Vol 10) 1923 PC 211 
(216) ; 51 Cal 86 : 1 Rang 637: 50 Ind App 283 (P C;. 

[9] This section is held applicable to the case ol 
a charge created by a partition deed executed between 
brothers. (Vol 8) 1921 Mad 459 (461) (DB). 

[10] If A is the mortgagee and B tbe mortgagor^ 
and B himself sells away his equity of redemption, or 
his equity of redemption is sold in court auction to 
C, and then A makes a further advance to B, ha cannot 
get any priority or other right in respect of advance 
as against 0. (’09) 3 Ind CaS 44 (45) (DB) (All)'B (’Ol) 
23 All 429 (431) (DB) »$'(’8&) 12 Bom 33 (35, 36) (DB). 
(Unless the conduct of 0 were such as to operate as 
an estoppel.) 

Section 81— Note 1 

[1] The right of the subsequent mortgagee under 
this section is enforceable only against the mortgagor 
and not against tbe mortgagee. (Vol 15) 1928 Mad 
500 (502) ; 51 Mad 648 (DB). 

[2] As between the tranferees of the different items 
of the mortgaged properties there is no right of 
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mortgagee is, in the absence of a contract to the contrary, entitled to have the prior mortgage-debt 
satisfied out of the property or properties not mortgaged to him, so far as the same will extend, 
but not so as to prejudice the rights of the prior mortgagee or of any other person who has for 
^consideration acquired an interest in any of the properties,] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [SX] of 1929), S. 42. 

82. [Where property subject to a mortgage belongs to two or more persons having distinct 
Contribution to mort- and separate rights of ownership therein, the different shares in or parts of 
gage-debt. such property owned by such persons are, in the absence of a contract to the 

< 3 ontrary, liable to contribute rateably to the debt secured by the mortgage, and, for the purpose of 
determining the rate at which each such share or part shall contribute, the value thereof shall be 
deemed to be its value at the date of the mortgage after deduction of the amount of any other 
mortgage or charge to which it may have been subject on that date.] 

Where, of two properties belonging to the same owner, one is mortgaged to secure one debt 
and then both are mortgaged to secure another debt, and the former debt is paid out of the former 
property, each property is, in the absence of a contract to the contrary, liable to contribute rateably 
to the latter debt after deducting the amount of the former debt from the value of the property out 
of which it has been paid. 

Nothing in this section applies to a property liable under section 81 to the claim of the 
■^[subsequent] mortgagee. 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 43. [b] Substituted 

ibid, for “second”. 


Section 81 — Note 1 (contd,) 

marshalling. (Vol 18) 1931 Mad 199 (200) ; 54 Mad 
59 (DB) i-P (’98) 2 Cal W N 897 (402) (DB) © (Vol 19) 
1932 Mad 196 (198)., 

[But see (Vol 24) 1937 Bang 220 (223) ; 1937 Bang 
L B 13 (DB) ] 

[3] This section applies only to mortgages of im- 
moveable property and not to hypothecation of move- 
able property. (Vol 23) 1936 Bang 266 (267) : 14 Bang 
198 (DB). 

[4] The section cannot apply to cases where the 
prior mortgage is of both immovable and movable 
properties. (Vol 23) 1936 Bang 266 (267) : 14 Bang 
198 (DB). 

[5] When A and B execute a mortgage of pio- 
pertiea X and Y in favour of C and then A alone exe- 
cutes a mortgage of property Y in favour of D, the 
doctrine of 'marshalling cannot be applied and D can- 
not compel 0 to proceed first against property X, 
^Vol 4) 1917 Mad 372 (372) (DB) (’89) 12 Mad 255 
<'259) (DB). 

[6] An attaching creditor cannot claim any right 
o! marshalling. (’81) 6 Cal 142 (148) (DB). 

[7] A lessee of the property has no right of mar- 
shalling. (Vol 13) 1926 Cal 525 (527) (DB). 

[8] A subsequent mortgagee does not cease to be 
so, for the purposes of this section by reason merely of 
the fact that he purchases the equity of redemption in 
the property mortgaged to him. (Vol 11) 1924 Pat 
459 (463) : 3 Pat 622 (DB) >5(Vol 17) 1930 Mad 178 
asO) S'fVol 24) 1937 Bang 220 (223); 1937 Bang 
li R 13 (DB). 

[9] A purchaser at a sale in execution of the second 
mortgage, purchases not only the right of the mort- 
gagor, but all the rights of the mortgagee acquired up 
to the sale, including the right of marshalling which 
the second mortgagee might have had, and such pur- 
chaser can exercise the right of marshalling under 
this section: (’96) 23 Cal 790 (784) (DB) ^ (Vol 11) 
1924 Pat 459 (463, 464) ; 3 Pat 522 (DB) 5 (Voi 17) 
1930 Mad 178 (179). 

[10] A mortgaging to B— Suit by subsequent mort- 
gagee but B not party— Purchase by G in execution 
of certain property mortgaged to B — Sale of mortgaged 
property by A to B in satisfaction of first mortgage — 
Suit by B on the mortgage for sale stating that he did 


not desire to avail himself of sale in his favour— Held, 
B should first proceed against property not purchased 
by 0, as a matter of equiiy. (’12) 16 Ind Cas 779 
(779) (DB) (Mad). 

[11] The right of marshalling continues so long as 
the properties mortgaged to the second mortgagee are 
available to be sold in execution of a prior mortgage, 
(Vol 11) 1924 Pat 459 (463) : 3 Pat 522 (DB). 

[12] Properties A, B and C mortgaged to X-— Pro- 
perty A subsequently mortgaged to X obtaining 
decree and in execution selling B and C — X proceeding 
against A for balance— Y held had no defence to the 
claim ba«ed on doctrine of marshalling. (’10) 4 Sind 
L R 224 (224, 225) (DBj. 

[13] Mortgage of property A stipulating that if 
debt not recovered from A, the mortgagee may realize 
from other property J5— Subsequent mortgage to an- 
other— The mortgagee of B cannot claim that the 
prior mortgagee should first proceed against A. (’87) 
1887 A11\VN 192 (192) (DB). 

[14] Where the prior mortgagee of items A, B and 
G could not include in his suit on the mortgage, item 
G owing to the conduct of the subsequent mortgagee 
of A and B, and, therefore, proceeded to enforce his 
mortgage only against A and B, it was held that the 
puisne mortgagee could not be allowed to claim as 
against the prior mortgagee that the latter should first 
proceed against 0. (Vol 2) 1915 Mad 1203 (1204) (DB). 

[15] Where the mortgaged properties consisted of 
over two hundred items almost all of which were 
subject to incumbrances or alienations and many of 
which were complicated by the existence of rights to 
compensation for improvements in the alienees, it was 
held that it would almost be impossible to try and 
work out the equities of all the incumbrancers and 
alienees in such circumstances by arranging the order 
of sale without prejudice to the first mortgagee and 
that therefore the puisne incumbrancers should be 
directed to work out their own rights by way of suits 
for contribution. (Vol 30) 1943 Mad 705 (706) (DB), 

SECTION 82— SYNOPSIS 

1. Scope. 

2. Common and equal liability. 

3. Valuation. 

4. Rate of contribution, 

5. “In the absence of a contract to the contrary,” 
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SECTION 82 — SYNOPSIS (conld.) 

6. Second paragraph. 

7, Property sold in particular order— -Right of 

contribution, 

S. Marshalling, exception to rule of contribu- 
tion. 

9. Right of contribution is not a right to obtain 
apportionment in a mortgage suit, 

to, A claim for contribution is a charge on the 
property. 

2.1. Liability to contribute, whether personal. 

12. Mortgage- debt not fully discharged— Claim 

for contribution. 

13. Contribution arises both on voluntary and 

involuntary payments. 

14. Right of redeeming co-mortgagor to claim 

contribution. 

15. Effect of acquisition of a portion of equity 

of redemption by mortgagee. 

16. Effect of release by mortgagee of a portion 

of equity of redemption. 

17. Effect of negligence or laches on the part of 

the mortgagee, 

18. Parties to suit for contribution. 

19. Properties liable to contribute. 

20. Failure to claim contribution in redemption 

suit, whether bars subsequent suit for 
contribution. 

21. Plea that the plaintiff has no interest left in 

the property is no defence to the claim for 
contribution. 

22. Interest on contribution amount. 

23. Contribution suit is not cognizable by Small 

Cause Court. 

1. Scope. — [1] 1^0 contributbn can be claimed 
'against a person who has paid more than his share of 
:;he liability. (Vol 2) 1915 Gal 334 (336) {DS)i^{Vol 13) 
1926 Cal 667 (658) (DB), 

[2] As the section prescribes the conditions in which 
oontributioQ is payable, the Courts cannot introduce 
any extraneous eguitahle principles to modify the liabi- 
lity to contribute, imposed by this section, (Yol 17) 
1930 F C 183 (185) : 52 Ail 358 : 57 Ind App 189 
(P.O). 

[3] The fact that the mortgags-debt has passed into 
a, decree does not preTent the application of the rule 
In the section. (Yol 19) 1932 P 0 99 (101) (PC). 

[4] Sale of mortgaged property set aside under 0.21, 
B. 89— Compensation payable to auction-purchaser and 
poundage fee chargeable from mortgagor are not ex- 
penses properly incurred within S. 95~iS[o claim for 
contribution can be made in respect of these amounts. 
(Vo! 30) 1943 Mad 429 (433) : I L R (1943) Mad 531 
IF B). 

[5] Though the Act is not extended to the Punjab, 
the general principles underlying the section are ap- 
plied to eases arising in the province, (Yol 20) 1983 
Lah 374 (375) (BB). 

[6] The principle underlying this section can be 
applied in oases under the U. P, Encumbered Estates 
Act (XXY of 1934). (Yol 30) 1943 Ail 334 (336) : I L B 
(1943) All 669 (DB). 

[7] The amendment o! the section in 1929 is not 
retrospective. (Yol 19) 1932 P G 74 (75) : 54 All 199 ; 
59 Ind App 106 (P C). 

[8] The section covers all cases, whether oBa mort- 
gage of several properties owned by several owners or 
of one property the title to which becomes severed after 
the mortgage. (Yol 30) 1943 Mad 429 (434) : I L B 
(1943) Mad 531 (F B) ® (Yoi 29) 1942 Mad 685 (686) : 
I L B (1943) Mad 96 (FB). 

2. Common and €quaUiability.—[l] The section 

presupposes the existence of a common liability in the 


form of the mortgage-debt squally secured by all tha 
properties. (Yol 23} 1936 Mad 500 (502) ^ (Yol 20) 
1933 All 929 (932) {D B) ^ (Yol 15) 1928 Cal 593 (596 
: 55 Cal 1193 (DB). 

[2] It is necessary to prove that a common liability 
exists in respeci; of the property from which contribu- 
tion is claimed. (Vol 21) 1934 P 0 98 (100) : 61 Ind 
App 185 : 13 Pat 3i0 {PC). 

[3] If no such common liability exists, there can be 
no contribntion. (Yol 12) 1925 Oudh 215 (219) (B B), 

[4] Even if there exists a common liability to pay, 
contribution cannot be claimed unless each of the pro- 
perties is liable in equal degree to pay the common 
liability. (Vol 16) 1929 Pat 664 (875) ; 8 Pat 585 
(DB). 

[5] Where a mortgagor oi properties X and Y trans- 
fers, by way of a lease or a mortgage, property X and 
retains properly T, the latter is primarily liable to dis- 
charge the mortgage-debt on both X and Y. Plence, i' 
the mortgagor himself oi his personal representative 
pays the entire debt, there can be no contribution from 
X. (Yol 6) 1919 Oudh 211 (244) : 21 Oudh Gas 360 
(D B). 

[6J A mortgages X and 1 to B. A then mortgages 
X alone to C. The property X is sold under B's mort- 
gage and the mortgage is completely discharged. G can 
claim contribution from Y in order to reahse the mort- 
gage-money due to Mm. (Vol 31) 1944 Mad 276 (276) 
(Vol 29) 1942 Mad 685 l6S7) : I LB (1943) Mad 96 
(F B). 

3. Valuation. — [1] The material date for assessing 
the value of the property as the date of the mortgage 
and not the date of the subsequent transfer. {Vol 30) 
1943 Mad 429 (434) : I L E (1943) Mad 531 (F B) © 

' (Ynl 26) 1939 All 86 (87) © (Yol 29) 1942 Mad 44 (47) 
(D B). 

L2j Where the person claiming contribution adduces 
evidence to show the value of the property at the time 
he purchased it, it lies on the other side to prove thafe 
the value of the property at the date *of the mortgage 
was different. (Yol 3) 1916 All 190 (191) (0B). 

4. Rate of contribution. — [1] The value refarroc 
to in the section is the actual marhet-value of the pro- 
perty. (VO) 18 BIoo Ind App 404 (408) (PC). 

[2] The value referred to in the section is not the 
price paid for the property by any subsequent purchaser 
whether in a private or in an execution sale. (Yol 4) 
1917 All 357 (358) (DB). 

[3] Where the mortgaged property is land, the 
Government revenue may be tahen as a measure ot 
profits yielded every year and may thus afford a mea- 
sure for calculating the value of the property. (*97) IS 
All 545 (550) (DB). 

[4] Government revenue of land is not always k 
correct criterion of actual value and cannot be accept- 
ed, without more, as the only method for ascertaining 
the mariet-value of the property. (’70) 13 Moo Ind 
App 404 (408) (P G) © (’73) 20 Suth 'W B 163 (163) 
(D B)o 

[6] Where any of the properties mortgaged zs already 
subject to a prior mortgage or charge, the mode of 
ascertaining its share of liability is to deduct the amount 
of such mortgage ox charge from the market-value ol 
that particular property and to treat the remaining 
sum as the marhet-valne of that item for the purpose 
of finding out the rate of contribution. (Yol 4) 1917 
All 367 (358) (DB). 

[6] Properties X and T of market-value of Bs. 1000 
and Rs. 1500 respectively mortgaged to secure debt of 
Bs. 1000 — Property Y alcsady subject to prior mort- 
gage for Rs. 600 along wii;h another property 2 of 
market- value of Rs. 300 — Value of Y for contribution 
towards second mortgage will be Es. 1000 and X and 

1035^1036 
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F ©ach will bav© to contribai© Ba. SOO. 19 All 
545 (55A 556) fDB). 

[7] Where the amount pajabie hy the property 
under the prior mortgage or charge exceeds its market- 
i/alne, tha Yalne oi such property for the purpose of 
contribution under the second mortgage is nil and the 
©ntire burden oC the latter debt rests on the remaining 
properties. (11) 33 All SS7 (380) (DB) ^ (Vol 18) 1931 
All 625 (627) (DB). 

[8] Properties X and Y of the admitted market- 
values of Bs. 20,000 and Bs. 6000 respectively were 
mortgaged for Rs. 8000. The properties were subse- 
quently sold to A and B respectively, The mortgagee 
obtained a decree on his mortgage and sold property Y 
m execution for Rs. 21000 lor which it was purchased 
by A. This amount completely satisfied the mortgage, 
B sued A for contribution. It was held that Ba. 6000 
was the value of the property F, the liability assessed 
rateably on this basis on Y was Rs. 6000 and therefore 
the read excess paid by Y was only Bs. 1000. This was 
the amount which B could claim from A. (’04) 31 Cal 
m (104) (DB), 

5, “In the absence oS a contract to the contrary.” 
—[1] It is open to the parties to contract that there 
shall be no contribution m the particular ease or that 
they should contribute in a particular manner. (Vol 15) 
1928 All 241 (247) : 50 Ail 569 (D B) *$< (Vol 23) 1936 
Mad 901 (903). 

[2] A mortgaged properties X and Y to B. He then 
sold X to 0, directing him to pay oS the mortgage from 
out of the sale consideration. Subsequently, Y was sold 
IB court auction in execution of a money decree against 
A and was purchased by D — Thereafter C paid of£ the 
mortgage and sued D for contribution — It was held that 
jD was liable to contribute, (Vol 17) 1930 PO 183 (185) 
: 57 Ind App 169 : 52 Ail 358 (P C). (On appeal from 
(Vol 13) 1926 All 352.) 

[3] The “contract to the contrary” must be one be- 
tween the mortgagor and the mortgagee. (Vol 30) 1943 
Mad 429 (437) : ILR (1943) Mad 631 (F B). ( (Vol 23) 
1936 Mad 106 : 59 Mad 121 ; (Vol 23) 1936 Mad 898 ; 
(Vol 23) 1936 Mad 901 and (Vol 28) 1941 Mad 66, 
Ofjerruled.) ^ (Vol 18) 1931 Nag 172 (172) : 27 
Hag D R 268 ® (Vol 18) 19S1 All 546 (547) iS(Vol 19) 
1932 Mad 218 (219) * (Vol 23) 1936 Mad 113 (116). 

[But see (Voi 24) 1937 Pat 628 (630) I 16 Pat 567 
(DB). ( (Vol 23) 1936 Mad 106 ; 59 Mad 121 and (Vol 
23) 1936 Ail 258 : 68 All 548, Eel, on,)] 

[4] A contract excluding the right of contribution 
will be personally binding on the actual parties to the 
contract even though the mortgagee is not a party to 
the contract. (Vol 80) 1943 Mad 429 (436) ; I L B 
(1943) Mad 631 (FB). { (’02) 24 Mad 85, Foil] 

[6] There will be an implied contract to the contrary 
in the following cases: 

(a) A contract between the mortgagor and his 
transferee of a portion of the property that the 
latter should pay ofi the entire mortgage implies 
contract that the vendor’s property is not liable 
to contribute towards the mortgage. (Vol 28) 1941 
Mad 66 (66). {OmrruUd In (Vol 30) 1943 Mad 429; 
I D R (1943) Mad 531 (FB) on another point.) 
f IS) 25 Mad h Jour 24 (28) (DB) (Mad). 

fBut see (Voi 5) 1918 Mad 1012 (1014) (DB).] 

jb) An undertaking by the transferor-mortgagor that 
ha will himself diseharge the mortgage, implies a 
contract that tha property transferred is not liable 
to contribute to the mortgage-debt. (Vol 23) 
1936 Mad 901 (903). {Overruled in (Vol 30) 1943 
Mad 429 ; I L B (1943) Mad 531 (F B) on another 
poinL) 


(c) Where, of the two mortgagors A and Ji, B iakei 
the whole of the mortgage money, there is a© 
implied contract that A’s property is not liable to 
contribute towards the debt. (Vol 23) 1936 Mad 
106 (111) : 59 Mad 121 (D B). (Overruled in (Vol 
30) 1943 Mad 429 : I L R (1943) Mad 631 (PB) 
on another point.) 

(d) Where one of the mortgagors is merely a surety 
for the others, there is an implied contract that 
the former is not liable to contribute towards the 
debt. (Voi 23) 1936 All 258 (264) : 68 All 548 
(DB), 

(e) Where the mortgagor sells a part of the morfe* 
gaged property free of incumbrances, there is an 
implied contract that that part is not liable to 
contribute. (Vol 16) 1929 Pat 664 (675) : 8 Pat 
585 (DB) 68 (Vol 11) 1924 Mad 749 (753) (DB). 

[6] Several proprties mortgaged to secure one debt 
— Contract exempting owner of one property from lia- 
bility — Other parties are bound to exempt that pro- 
perty. (Vol 14) 1927 Mad 1086 (1088) (DB). 


6. Second paragraph. — [1] Under this paragraph 
it is not necessary that the two mortgages must have 
been executed by the same person, (Vol 31) 1944 Mad 
276 (278). 


7. Properly sold in particular order — Right of 
contribution.— [1] Where in execution of a mortgage- 
decree against several items of the mortgaged property, 
the Court, in the exercise of its discretion under 0. 34 
of the Civil Procedure Code, orders that the items 
should be sold in a particular order, such order does 
not afiect the right of contribution between the various 
items. (Vol 6) 1919 Pat 533 (584) (DB). 

[See also (Vol 22) 1935 Mad 456 (458).] 

[2] Where the order of sale is in pursuance of an 
arrangement between the parties that some of the 
items are primarily liable for the entire debt, the 
arrangement will be a “contract to the contrary” and 
consequently there may be no right to oontributSon. 
(’02) 6 Cal W N 583 (584, 585) (DB). 


8. Marshalling, exception to rule of contribu^ 
tion. — [1] A the owner of properties X and Y, mort- 
gages them both to B, and then mortgages Y alone to 
C. such a case, G is entitled by virtue of the last 
paragraph to have the mortgage* debt to B satisfied out 
of property X so far as it will extend. In the absence 
of such a provision, properties X and Y would be both 
liable to pay rateably to the mortgage-debt under this 
section and thus prejudice the rights of the subsequent 
mortgagee G, whose security comprises only of property 
r. (Voi 23) 1936 Mad 106 (111) : 69 Mad 121 (DB). 

9. Right of contribution is not a right to obtain 
apportionment in a mortgage suit, — [1] The sec- 
tion merely determines the liability of the mortgagors 
tnier se. It does not operate so as to split up the mort- 
gage security. (’91) 18 Cal 320 (321) (DB) ^ (Vol 22) 
1935 Rang 26 (29) (DB) ^ (Voi 27) 1940 Cal 60 (64)* 
(Vol 5) 1918 Bom 181 (181) (DB) ^ (’98) 1898 Bom 
P J 213 (DB) ® (’09) 10 Cal h Jour 150 (175) (DB). 

^ [2] In a suit on the mortgage, the owners of the 
difierent portions of the mortgaged properties are not 
entitled to claim as a matter of right, on the strength 
of the liability to contribute under this section, that 
the^ mortgage-debt should be apportioned between the 
various mortgaged properties and each of them should 
be allowed to redeem on payment of his rateable sharo 
thereon. (’91) 18 Cal 320 (321) (DB) (Vol 27) 1940 
Cal 60 (64) ® (Vol 14) 1927 Pat 117 (122) (DB) * 
( 95) 1895 Pun Be No. 76, page 366 (368) (DB) (Vol 
27) 1940 Lab 370 (371) : I L R (1941) Lab 1 (FB) 
(Voll5) 1928 Sind 101 (103) : 22 Sind L E 243 * (Vol 11) 
1924 Pat 174 (175) (DB) ^ (Vol 6) 1918 Bom 181 (181) 



IB 8S N 


[THE] TRAHSFEE OF PBOPBRTY AOT^ 1882 


8275 


Section 82 — Note 9 (emtd,) 

COB) © (’06) 29 Mad 217 (221) (BB) © (’09) 10 Cal h 
3ml 160 (176, 176) (DB). 

[But see (’88) 9 Cal 406 (410) (DB),] 

[8] The owner of the part of the equity of redemp- 
tSon cannot sue for partial redemption, (*13) 16 Oudh 
Oas 199 (201, 202), 

[4] The mortgage© Is entitled to execute his mort- 
gage decree against any of the mortgaged properties 
he pleasesj and if any question of equity arises between 
the difierent owners of the mortgaged properties, that 
equity can only be enforced in an independent suit for 
contribution and not in proceedings for execution. 
CVol 30) 1943 Mad 637 (639) © (Vol 10) 1923 Pat 44 
(45) (DB) © (’07) 34 Cal 13 (17, 18) (DB). 

10, A claim for contribution is a charge on the 
property. [1] The provisions of S. 82 read with 
B. 100 clearly give rise to a charge against such por- 
tions of the mortgaged property m have not discharged 
their proportionate share of the liability. (Vol 29) 1942 
Mad 686 (686) : I L B (1943) Mad 96 (EB) © (Vol 29) 
1942 Oudh 449 (457) : 19 Luck 70 (FB) © (Vol 17) 
1930 Oudh 260 (262) : 5 Luck 727 (DB) © (’ll) 33 
All 708 (722) (FB). (Per Banerji J.)© (’04) 26 All 407 
(444) (FB). 

[2] A suit for contribution is a suit to enforce a 
charge and the limitation applicable to such a suit will 
be as provided by Art. 132, Limitation Act. (’ll) 33 
AE 708 (723) (FB). 

11, Liability to contribute, whether personal. — 
i .13 The owner of the part or share, who pays in 
excess of his share, towards the mortgage-debt, can 
claim apart from the provisions of this section, a 
personal relief under S. 69 of the Contract Act against 
those who have escaped payment. (Vol 1) 1914 Cal 208 
(209) (DB) © (Vol 1) 1914 Cal 672 (673) (DB) © (Vol 
U) 1928 Ail 298 (298) ; 50 AU 428. 

[But see (Vol 16) 1929 All 696 (698) (DB) © (Vol 3) 
3916 Mad 980 (981. 982) : 39 Mad 795 (DB) © (Vol 5) 
1918 Mad 1012 (1015) (DB).] 

[2] Where a oo- mortgagor pays off the decretal 
amount and sets aside the execution sale he cannot 
get personal decree for contribution under S.. 09, Con- 
tract Act, But where a co-mortgagor prevents the sale 
of the mortgaged property in execution he is entitled to 
it, f 10) 14 Cal W N 361 (363) (DB). 

[3] Whether S. 69 of the Contract Act applies or 
not, a suit for contribution would fall within the scope 
of S. 70 of the Contract Act, (Vol 18) 1931 Pat 394 
(399) ; 10 Pat 528 (DB). 

[43 Where the mortgagee threatened to sell the land 
mortgaged to him and one of the cosbarers paid up 
the mortgage-debt to prevent the property from being 
sold, it was held that his suit for contribution fell 
within the scope of S. 70 of the Contract Act and 
that he was entitled to a personal relief against the 
owner of the property liable to contribute. (’88) 1888 
AE W N 10 (10) (DB). 

[5] Though a personal decree for contribution may 
he passed against any of the persons who are themsel- 
ves mortgagors, it cannot be passed against an auction- 
purchaser of the title of one of the mortgagors. (Vol 
11) 1924 Nag 238 (240). 

12, Mortgage* debt not fully discharged — Claim 
lor contribution. — [1] A suit for contribution by 
enforcing the charge is maintainable even if the whole 
mortgage is not discharged in full. (Vol 17) 1930 Oudh 
260 (263) : 5 Luck 727 (DB) © ('03) 26 Mad 686 (716, 
717) (FB)© (Vol 29) 1942 Bom 95 (97) (DB) © (Vol 34) 
1947 Mad 86 (87). 

[But see (’04) 26 All 407 (433, 445) (FB) © (’09) 31 
All 65 (66, 67) (DB) © (Vol 21) 1934 Pat 612 (614) s 
13 Pat 356 (DB).] 


[2] A mortgage decree was passed againgt an agri- 
culturist and a non-agriculturist defendant holding one- 
fifth and four-fifth share In the mortgaged property 
respectively. The decree was scaled down as against the 
agriculturist defendant who paid ofi the decretal 
amount as scaled down and as that was more than he 
was liable to pay for his share he claimed contribution. 
Seld that the common mortgage-debt extended to the 
amount of decree as sealed down and as the common 
liability was fully discharged, the agriculturist defen- 
dant was entitled to claim contribution, (Vol 34) 1947 
Mad 86 (88). 

13. Contribution arises both on voluntary and 
involuntary payments. — [1] The right of contribu- 
tion arises, with equal force and validity, both in the 
ease where the claimant has himself paid the amount to 
avert a legal process, and in the case where such pay- 
ment has been enforced by an execution sale of the 
claimant’s property. In both the cases the claim is based 
on the ground that the claimant’s property has paid 
more than what It was liable for and that the defen- 
dant has been benefited by the payment. (Vol 29) 1942 
Mad 685 (687) : I L R (1943) Mad 96 (FB). ((’02) 24 
Mad 96. Overruled,) © (Vol 29) 1942 Oudh 449 (457) : 
19 Luck 70 (FB) © (Vol 3) 1916 All 130 (131) : 38 All 
92 (DB) © (Vol 2) 1915 Cai 759 (762) (DB) © (’03) 26 
Mad 686 (693) (FB). 

[2] The fact that the puisne tmortgagee did not 
redeem the earlier mortgage cannot preclude him from 
suing for contribution when the earlier mortgage was 
satisfied by execution sale of the property mortgaged to 
him. (Vol 31) 1944 Mad 276 (276). 

14. Right of redeeming co-mortgagor to claim 
contribution. — [1] There is nothing to prevent a 
redeeming oo-mortgagor, from claiming at his option 
rights given to him under S. 95 or those given to him 
by this section. (Vol 29) 1942 Oudh 449 (457, 458) 
(FB). (Per Agarwala J.) © (Vol 32) 1945 Pat 192 (195) 
(DB). 

[2] Co-mortgagor by paying mortgage-money gets 
rights of original mortgagee under S.92 and also acqui- 
res a fresh oharge-^Limitation for suit by co-mortgagor 
for contribution is 12 years from date of payment and 
not from date when original mortgage-money became 
payable. (Vol 29) 1942 Oudh 449 (458) : 19 Luck 70 
(FB). 

[3] When a eo-mortgagoe in order to set aside a 
sale in execution of the mortgage decree pays the 
requisite amount and gets the sale set aside such co- 
mortgagor becomes an equitable assignee of the mort- 
gage bond, but if the suit on the mortgage bond is bar- 
red, he can sue for contribution the other co-mortgagors 
and obtain a charge on their share. (Vol 32) 1945 Pat 
192(196) (DB). 

15. Eifect of acquisition of a portion of equity ol 
redemption by mortgagee, — [1] Wkere the mort- 
gagee himself purchases a portion of the mortgaged 
property, such purchase will extinguish that portion of 
the mortgage-debt which is chargeable by way of con- 
tribution on the portion purchased jgy him, that is to say, 
the portion of the debt which bears the same ratio to 
the whole amount of the debt as the value of the portion 
purchased bears to the whole of the property mortgaged. 
(Vol 31) 1944 Pat 179 (182) : 22 Pat 637 (DB) © (1900) 
22 AU 284 (293) (FB) © (’97) 20 All 23 (31, 32) (FB) 
© (’01) 26 Bom 88 (95) (DB) j© (Vol 19) 1932 Cal 319 
(320) : 59 Cal 76 (DB) © (Vol 7) 1920 Mad 375 (378) * 
43 Mad 372 (FB) © (Vol 34) 1947 Mad 277 (278) (DB) 
© (Vol 24) 1937 Oudh 284 (285): 13 Luck 122 © (Vo! 
27) 1940 Pat 420 (422) ; 19 Pat 624 (DB) © (Vol 15) 
1928 Rang 266 (266) : 6 Bang 417 (DB) © (Vol 20) 
1933 Lab 374 (375) (DB). 
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Section 82 — Note 15 ( contd.) 

[2] Purchase by mortgagee, whether at Court sale 
or by private treaty, of part of mortgaged properties dis- 
charges portion of mortgage-debt which is chargeable 
on items purchased. (Yol 30) 1943 Mad 637 (638) ^ 
iVol 34) 1947 Mad 277 (278) (DB) (’08) 8 Cal L Jour 
92 (93) (DB) (Yol 29) 1942 Mad 44 (46, 47) (DB). 

[3] The mortgagee need not abate any portion of his 
debt where he has paid the full market-value oi the 
portion purchased and not merely the value of the 
equity of redemption in it. (Yol 31) 1944 Pat 179 (182): 

22 Pat 037 (DB) ^ (’01) 24 Mad 96 (111, 112, 113) 
(DB)^-<(’95) 18 All 31 (33) ^ (’10) 4 Sind L R 224 (225) 
(DB). 

[4] Where the mortgagee acquired a portion of 
equity of redemption and sued for sale of the remaining 
property for the balance of the debt, it was held that 
the decree ordering the sale of the property without 
fixing the proportionate liability on the property under 
this section was improper. (Yol 3) 1916 Pat 249 (249): 

1 Pat L Jour 228 (DB). 

[5] In case a mortgagee purchases a portion of equity 
of redemption after the passing of decree on his 
mortgage, he cannot execute his decree for the recovery 
of the entire debt. All that the executing Court can do 
is to proceed against the remaining property for the 
amount remaining due aftpr the proportionate abate- 
ment oi the debt."(Yoi 10) 1923 Pat 490 (491) : 2 Pat 
715 (DB) ^ (Yol 19) 1932 Gal 319 (320) : 59 Cal 76 
(DB) (Yol 7) 1920 All 129 (131) *. 42 All 544 (DB) 

(Yol 21) 1934 Mad 250 (251). 

[But see (Voi 23) 1936 Cal 537 (540) ] 

[6] First mortgage in favour of A of three items and 
second of item one alone — A obtaining decree on second 
mortgage and purchasing item in execution — On date 
of sale suit on first mortgage pending and decree passed 
after sale — A held liable to contribute proportionately 
towards mortgage-debt in respect of item one — Question 
of adjustment held could not be gone into in execution 
proceedings. (Yol 30) 1943 Mad 637 (639). 

16. Effect of release by mortgagee of a portion 
of equity of redemption. — [1] Mortgagee releasing 
from his mortgage security part of mortgaged property 
without abating any portion of his mortgage-debt — 
Owners of parts of equity of redemption cannot be 
deprived of their right of contribution by such release. 
(Yol 5) 1918 Mad 1030 (1033) : 40 Mad 968 (FB) ^ 
(Yol 29) 1942 P 0 60 (53) : 69 Ind App 98 : I L R 
(1942) All 608 : 1 L R (1942) Ear P C 99 (PC) ^ 
(Yol 34) 1947 Oudhl22 (126). 

[But see (Yol 18) 1931 All 625 (627) (DB).] 

17. Effect of negligence or laches on the part of 
the mortgagee. — [1] A mortgagee or charge-holder 
who has got a charge on two properties, but who allows 
by his negligence or laches, his remedy against one of 
the properties to be barred, cannot claim to recover the 
whole amount from the other property. (Yol 28) 1941 
Oadh 203 (204). (Case of maintenance charge.) tji (Yol 7) 
1920 Bom 306 (307) : 44 Bom 223 (DB), 

[2] Where the mortgagee has recovered the whole 
of the debt from sqpae of the properties only, the owners 
of those properties can recover contribution from the 
properties even though the mortgagee may have lost 
his remedy against them by reason of limitation. (Yol 
2) 1915 Mad 675 (678) : 39 Mad 288 (DB) •$< (Yol 14) 
1927 Cal 665 (667) (DB). 

[3] Person interested* in mortgaged property satisfy- 
ing prior mortgagee’s decree when prior mortgagee’s 
claim to enforce his mortgage was barred by limitation 
— Subsequent mortgagee is not liable to contribute, (Yol 
16) 1929 Pat 94 (95) (DB). 

18. Parties to suit for contribution. — [1] In a 
suit for contribution, all the persons liable to contri- 


bute should he made parties, (Yol 3) 1916 All 190 (191) 
(DB). 

[But see (’73) 5 N W F H C R 215 (216) (DB).] 

[2] It is only when persons liable to contribute aia 
properly before the Court that the value of the different 
items of property can be ascertained and^ decree finally 
settling all disputes can be made. (Yol 3) 1916 All 190 
(191) (DB) © (Yol 27) 1940 Pat 119 (121) iDB), 

[3] Where the plaintiff deliberately left out one of 
the contributors, the suit was dismissed. (Yol 27j 1940 
Pat 119 (121) (DB). 

[4] In a suit for contribution the liability of each 
party must be determined in proportion to his interss- 
and provided for separately. (Yol 2) 1915 Cal 334 (336) 
(DB) ^ (Yol 18) 1931 All 625 (626) (DB). 

19. Properties liable to contribute. — [1] Whers 
properties a, 6, c and d are mortgaged to secure a debt^ 
and properties a and h are sold for the realisation of 
the debt the owner of a can claim contribution only 
from the properties c and d, (’97) 19 All 545 (548) 
(DB). 

[2] Where some of the properties mortgaged to 
secure the common debt, are already subject to a iDrio^' 
mortgage, and such properties are sold in execution of 
the decree obtained on that mortgage the sale is ires 
of the second mortgage, and such properties are noii 
liable for contribution as far as the claim arising under 
the second mortgage is concerned; the burden of satis- 
fying the whole mortgage-debt falls entirely on the 
remaining mortgage properties. (’97) 19 All 545 (549) 
(DB) © (’10) 32 All 612 (613): 37 Ind App 182 (P C). 

[8] The burden of proof that some of the mortgaged 
properties have been completely absorbed in satisfac- 
tion of the prior mortgages Is upon the plaintifi suing 
for contribution. If the plaintiff fails to prove tbas 
some of the properties are so absorbed, he is bound to 
bring each and every item of the property into the 
hotchpot in order to enable the liability of each of the 
properties to be determined. (Yol 18) 1031 All 625 
(627, 628) (DB). 

[4] If the plaintiff voluntarily relinquishes his 
claim for contribution from some of the properties he 
cannot thereby seek to enhance the burden on the 
other properties. Though a claim lor contribution is 
lost against those properties which are absorbed in 
satisfaction of prior mortgage, it is not lost against 
those portions of the properties which are sold in 
execution of a decree obtained on a subsequent mort- 
gage or in execution of a simple money decree against 
mortgagors. (Yol 18) 1931 All 625 (627, 628) (DB) ffi 
(Yol 31) 1944 Pat 179 (182): 22 Pat. 637 (DB) © 
(Yol 16)a929 All 309 (311) : 51 All 606 (DB) © (’95) 
20 Bom 615 (617) (DB). 

20. Failure to claim contxibution in redemption 
suit, whether bars subsequent suit for contribu- 
tion, — [1] The failure to claim contribution in a suit 
for redemption will not bar a subsequent suit lor contri- 
bution on the principle of res judicata, (Yol 16) 1929 
All 696 (697) (DB). 

[2] Direction for sale of properties in particular 
order — Decree satisfied on sale of some items — ^Liability 
of the remaining properties to contribute, held not 
barred. (Yol 22) 1935 Mad 466 (458) © (Yol 6) 1919 
Pat. 533 (534) (DB). 

[3] ^ A suit for contribution on the failure to claim 
contribution in a redemption suit is not barred by the 
provisions of 0. 2, B. 2 of the Code of Civil Procedure. 
(Yol 16) 1929 All 696 (697) (DB). 

21. Plea that the plaintiff has no interest left in 
the property is no defence to the claim for contd- 
bution.~-[l] Where the properties of both A and B 
were subject to one mortgage-debt and A paid Rs. 3,700 
towards the discharge of that common liability, the 
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83, Ai) any time after the principal money ^[payable in respect of any mortgage has become 
Power to deposit in Court due] and before a suit for redemption of the mortgaged property is 
money due on mortgage, barred, the mortgagor, Or any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted such suit, to the account of the 
mortgagee, the amount remaining due on the mortgage. 


The Court shall thereupon cause written notice of the deposit to be served on the morlgagee. 
Eight to money deposited and the mortgagee may, on presenting a petition (verified in manner 
by mortgagor. prescribed by law^ for the verification of plaints) stating the amount 

then due on the mortgage, and his willingness to accept the money so deposited in full discharge of 
finch amount, and on depositing in the same Court the mortgage-deed "^[and all documents in his 
possession or loower relating to the mortgaged property], apply for and receive the money, and tk 
mortgage-deed "^[and all such other documents] so deposited shall be delivered ro the mortgagor or 
such other person as aforesaid. 


^ ^ [Where the mortgagee is in possession of the mortgaged property, the Court shall, before 
paying to him the amount so deposited, direct him to deliver possession thereof m the mortgagor 
and at the cost of the mortgagor either to re-transfer the mortgaged property to the mortgagor or 
to such third person as the mortgagor may direct or to execute and (where the mortgage has been 
effected by a registered instrument) have registered an acknowledgment in writing that any right 
In derogation of the mortgagor’s interest transferred to the mortgagee has been extinguished.] 

[a] Substituted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 44, for “has become 
payable’*, [b] See the Code of Civil Procedure, 1908 (Act 5 [Vj of 1908), Sch. I, Order 6, Rule 15. [c] 
Substituted for “if then in his possession or power,*’ by Act 20 of 1929, S. 44. [d] Added, ibul. 


Section 82— Note 21 (contd.) 
laet that A had subsequently, i. e , after th epayment 
was made, sold his property was held not to be a bar 
to A*s claimiug contribution from B in respect of the 
amount paid by him. (Voi 17) 1930 Oudh 260 (264): 
5 Luck. 727 (DB). 

22. Interest on contribution amount,— [1] Inter- 
est on the contribution amount can be awarded on 
equitable considerations. (Vol 23) 1936 Mad 9 10 (912): 
ILR (1937) Mad. 35. 

23. Contribution suit is not cognizable by Small 
Cause Court. — [1] A suit by mortgagor who has paid 
more than his shares of the mortgage amount for 
personal reimbursement from the other mortgagors is 
not a “suit for contribution” within the meaning of 
Article 42 of the said Act and is therefore cognizable 
by a Court of Small Causes. (Vol 15) 1928 All 298 
(298): 50 All 428 ^ (Vol 15) 1928 Cal 593 (594, 598): 
55 Oal 1193 (DR). 

[But see (Vol 2) 1915 All 143 (144).] 

SECTION 83«-SYNOPSIS 

1. Scope. 

2. Nature of procedure under the section, 

3. Section applies to charges. 

4. *‘At any time after . . . become due.” 

5. “The mortgagor, or any other person entitled 

to institute such suit.” 

S. Deposit must be unconditional. 

7, Deposit after suit, 

8, Deposit in redemption suit. 

§. Suit for redemption without previous deposit. 

10. Title to money deposited mntil withdrawal by 

mortgagee. 

11. “To the account of the mortgagee.” 

12. Minor mortgagee. 

13. “The amount remaining due on the mort- 

gage.” 

14. “The Court shall thereupon cause written 

notice of the deposit to be served on the 
/ mortgagee.” 

15. “Verified in manner prescribed by law for the 

verification of plaints.” 


16. Mortgagee must accept deposit in full dis« 

charge of amount due, 

17. Security bond, if can be taken under the 

section. 

1. Scope.— [1] There are three remedies open to a 
mortgagor in respect of the redemption of the mort- 
gaged property, (a) he may tender the mortgage-money 
privately to the mortgagee under S. 60; (b) he may 
deposit the money in Court under this section; or (c) he 
may institute a suit for redemption under S. 91. He 
can avail himself of any of these remedies and cannot 
be compelled to resort to any one remedy in particular. 
(Vol 8) 1921 All 358 (360j; 43 All 95 (DBj (*01) 4 
Oudh Cas 357 (394, 395) (DB). 

[2] The provision for making a deposit in Court is 
intended to remove the inconveniences that may result 
from a tender out of Court. The deposit makes avail- 
able to the mortgagor a sure mode of proof that be bad 
made a tender. (Vol 13) 1926 Mad 601 (604): 49 
Mad. 609 (FB). 

[3] The mortgagor must strictly comply with the 
nrovisions of the section in order to claim benefit under 
it. (Vol 15) 1928 All 311 (313): 50 All 655 (DB) 
^ (’04) 26 All 291 (294) (DBj ^ (Vol 5) 191S Mad 85 
(91) (DB). 

[4] The provisions of the Act as to tender and 
deposit are not intended to apply to cases where there 
are disputes between the parties as to the extent of th© 
subsisting interest of the mortgagor in the equity of 
redemption, so as to compel the mortgagee to take 
upon himself the task of deciding such disputes rightly 
for himself at the risk of losing interest on the money 
due to him. (’12) 1912 Mad W N 1175 (1176). 

[But see (Vol 1) 1914 All 86 (99) : 36 All S6.] 

2. Nature of procedure under the section:— [1] 
The procedure provided by the section is a summary 
one. (’90) 13 All 195 (199, 200) (DB). 

[2] The functions of the Court under the section 
axe merely ministerial and not judicial. (’95) 1895 
All W N 145 (146, 147). 

[3] Order 23, E 3, Civil P. C., does not apply to a 
compEomise entered into pending proceedings under 




8278 


feHEl tCEANSFER OE PEOFEETY AOT, 1882 


ES 83 N 2--81 


Section 83— Note 2 (contd*) 

this seotion, (’90) 13 Mad S16 (318) (DB). (S 375 of 

the Code of 1882.) 

[4] It has been held that it is not competent foe a 
District Munsif dealing ’with proceedings under this 
section to make a reference to the High Court. (’13) 36 
Mad 16 (17) (DB). 

3, Section applies to charges.— [1] The section 
would apply to a charge created on immovable property. 
(Yol 22) 1935 Oudh 93 (94): 10 Luck 360 (DB). 

4. “At any time after . become due.*' — 

[1] The section presupposes that a person who pro- 
poses to take action under the seotion has a valid right 
to redeem and is not attempting to exercise his right of 
redemption in a manner contrary to the provisions of 
the contract between himself and the mortgagee. (’12) 
35 Mad 209 (215) (D B). 

[2] A consent decree passed between the parties pro- 
vided that if the mortgagor made default in payment 
of the amount fixed by the decree on a certain date, the 
mortgagee would be entitled to take possession of the 
mortgaged property. The mortgagor made default but 
the mortgagee was not given possession. Before the 
mortgagee could recover possession, the mortgagor de- 
posited the mortgage-money in Court. It was held that 
according to the consent decree the right to redeem 
could accrue, when default was made, only after the 
mortgagor had given possession to the mortgagee and 
as he did not give such possession, the deposit was 
premature. {’02) 26 Bom 312 (316) (B B). 

[3] A mortgage-deed provided that it should be a 
simple mortgage for five years, that after that period the 
mortgagee was to have the option of retaining the deed 
as a simple mortgage deed or of obtaining possession of ' 
the mortgaged property, and that if he entered into 
possession there was to be no redemption for ten years 
after he had obtained possession. The mortgagor did 
not redeem within five years but as soon as the mort- 
gagee sued for possession soon after five years had ex- 
pired, the mortgagor made a deposit under this section. 
It was held that he could do so. (Yol 7) 1920 Oudh 311 
(311). 

[4] There was a stipulation in the mortgage deed that 
the mortgage could be discharged only by payment 
beyond the fruit season. The mortgagor deposited the 
amount while the fruit season was on. It was held that 
the deposit was not invalid and that it was open to the 
mortgagee to wait till the fruit season was over before 
he withdrew the amount. (Yol 28) 1941 Cal 18 (18, 19). 

5, “The mortgagor, or any other person entitl- 
ed to institute such suit.’* — [1] The persons, other 
than the mortgagor, who are entitled to institute a suit 
for redemption of the mortgaged property are enume- 
rated in S. 91. Such persons also will be entitled to 
make the deposit under this section. (Yol 10) 1923 Mad 
533 (534) ; 47 Mad 7 (D B) (Yol 2) 1915 Lah 228 
(231) : 1915 Pun Be No. 83 (D B) ® (’05) 27 All 178 
(179, 180) (D E) t-E (Yoi 4) 1917 All 401 (401) : 39 All 
719 (D B). 

[2] A person in whose favour there is a mere agree- 
ment to sell the mortgaged property, is not entitled to 
make a deposit under this section. (Yol 13) 1926 Mad 
697 (698, 600). {(Yoi 4) 1917 Mad 617, Dissent,) 

[3] A mortgagee accepting and taking out the money 
deposited without any objection cannot subsequently 
dispute the right of the person making such deposit, to 
redeem the property mortgaged. (’04) 1 All L Jour 590 
{592, 593). 

[4] Where the mortgagor or other person is a minor 
the person entrusted with the care of such minor desir- 
ing to take the benefit of this section should get a 
guardian ad litem appointed by the Court to take proceed- 


ings under the section on behalfof the minor. (’03) 2? 
Bom 23 (30) (D B). (Obiter.) 

6, Deposit must be unconditional. — [1] Deposit 
under this seotion is only a special kind of tender. 
(Yol 13) 1926 Mad 601 (604) ; 49 Mad 609 (F B) « 
(Yol 5) 1918 Mad 1360 (1362) : 40 Mad 804 (F B). 

[2] , A valid deposit must be unconditional. (’91) 14 
Mad 49 (50) (D B)'$‘(Vol 27) 1940 Fat 18 (19). 

[3] A deposit is conditional if the person depositing 
money under this section denies the right of the person 
claiming the money to withdraw it. (’98) 22 Bom 761 
(764) (D B). 

[4J Where a mortgagor deposits money in Court but 
states in his petition that some money, on a different 
transaction, is due to him from the mortgage© and that 
he reserves his right to recover that money by a suit 
after the prooeedingB under this section are over, tha 
deposit is not conditional. (’01) 4 Oudh Cas 365 (359), 

[5] A deposit accompanied with a requisition for the 
return of the documents which the mortgagee ia 
under a duty to deposit in Court, under this section, 
before he takes out the money deposited, is not con- 
ditional. (’94) 17 Mad 267 (268) (D (Yol 11) 1924 
Mad 569 (559, 560) (D B). 

[6] A deposit is conditional if the mortgagee is 
required to return documents which he is not bound to 
deposit under the section. (Yol 3) 1916 Mad 1143 
(1144). 

[7] A deposit will not be considered conditional when 
the person making the deposit in his petition, prays for 
an issue of notice to the mortgagee, for cancellation of 
the mortgage deed and for a direction that the mort- 
gagee should take the money deposited out of Court. 
(Yol 11) 1924 Mad 559 (559, 560) (D B). 

[8] Where an application for making a deposit waa 
made on 3-8-1910 but tho actual desposit was made on 
10-8-1910 and interest on the principal money was, 
calculated up to 3-8-1910 only, it was held that the de- 
posit was not valid on the ground that it was insuffi- 
cient and that interest ought to have been calculated up 
to 10-8-1910 when the actual deposit was made. (Yol B) 
1916 Mad 382 (384) (D B). 

7. Deposit after suit. — [1] This section applies 
only to deposits made before a suit has been instituted 
on the mortgage. Deposits into Court after the institu" 
tion of a suit by tho creditor to recover a debt are 
governed by the provisions of 0. 24, Civil P. C. (12) 
35 Mad 209 (212, 213) (D B) •3& (Vol 22) 1935 Oudh 93 
(94): 10 Luck 360 (D B)*(Yol26) 1939 Mad 200 (201), 

[2] Where a suit has been instituted on the mortgage 
In one Court, the fact that a deposit of the amount Is 
thereafter made in another Court having jurisdiotion 
over the mortgaged property will not be a valid deposit 
under this section. The fact that the mortgagor had no 
notice of the institution of the suit will not affect the 
right of the mortgagee to proceed with the suit as In- 
stituted. (’12) 35 Mad 209 (213) (D B) © (Yol 6) 1919 
Mad 948 (948, 949) (D B). 

[3] A mortgagee filed a suit for recovery of the in- 
terest due on a mortgage document and pending the 
final decision of that suit, the mortgagor made a deposit 
of the principal money which was due according to 
under this section. It was held that the amount deposi™ 
ted was insufficient and that therefore, interest did not 
cease to run. (Vol 16) 1929 F C 243 (244, 246); 56 Ind 
App 339: 51 All 686 (P C). 

8. Deposit in redemption suit, — [1] Where a 
mortgagor or other person mentioned in 8. 91 institutes 
a suit for redemption and then deposits the mortgager 
money in Court neither this section nor O. 24, Civil 
F. G., will apply to such a deposit. (’99) 1 Bom li B 
381 (383) (D B), 
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Section 83 ( eontd,) 

0. Suitfor redemption without previous deposit. 
■— [1] A deposit under this section is not a condition 
precedent to a suit for redemption oi the mortgaged 
property. (Vol 8) 1921 All 353 (355); 43 All 638 (F B). 

[2] Court cannot dismiss the suit for redemption on 
the ground that there was no previous deposit or that the 
deposit was insufficient. (Vol 17) 1930 All 523 (524) (DB). 

10, Title to money deposited until withdrawal 
by mortgagee, — [1] The money deposited under this 
section remains the property of the person making tbo 
deposit imti! it has been accepted by the mortgagee 
under the provisions of this section. f'05) 29 Mad 232 
(233) (D B)^(Vol 27) 1940 Pat 18 (t9) ^ (Vol 24) 1937 
Pat 253 (254, 255). (Fact that such person has, after 
the deposit, sued for redemption or that a decree has 
t>een passed in such suit will not make any diSarence.) 
^(’03) 25 All 179 (183) (D B). 

[2] A mortgagor deposited the mortgage amount 
under S. 83. The mortgagee refused to accept it and 
the mortgagor thereupon brought a suit for redemption. 
The suit was decreed, but there was no direction in the 
decree that the mortgagee should withdraw the amount. 
The mortgagee appealed from the decree and pending 
the appeal, he applied to withdraw the amount deposit- 
ed. It was held that the withdrawal having been made 
under S. 83, and not in ezeoution of the decree, the 
mortgage was extinguished and that the appeal by him 
became thereby incompefeeni (’03) 25 All 179 (181, 
182) (D B). 

[3] The mortgagor bad sued for redemption, after a 
deposit under this section, and had obtained a decree. 
But the decree contained a direction that the mort- 
gagee may withdraw the amount. The mortgagee with- 
drew the amount subsequent to his filing an appeal 
against that decree. It was held that the withdrawal 
was in execution of the decree and did not affect the 
right of appeal from the decree, (Vol 10) 1923 Mad 533 
(539): 47 Mad 7 (D B). 

IL *‘To the account of the mortgagee.” — [1] 
If the person making the deposit associates with the 
real mortgagee a third person who is not entitled to any 
share in the mortgage-money the deposit is invalid. 
(Vol 15) 1928 All 311 (313): 50 All 655 (D B)>F(’04) 26 
All 291 (294) (D B)4'{Vol 26) 1939 Pat 415 (416) (D B)* 
(1900) 23 Mad 510 (512) (D B). 

[2] The fact that the depositor acted in good faith 
in assuming that the third person was entitled to a 
share in the mortgage-money does not make the deposit 
valid. (Vol 16) 1928 All 311 (313): 50 All 655 (D B). 

[3] Where a deposit is made after the mortgagee is 
dead, to the account of his legal representatives, or 
where the mortgage has been transferred to the account 
of the transferee, the mere fact that the legal represen. 
tativea or the mortgagee and his assignee dispute each 
other’s title doea not render the deposit invalid. (Vol 11) 
1924 Mad 659 (560) (D B). (Legal representatives.)'© 
iVol 10) 1923 Mad 854 (354) (DB). (Do.)'i'(Vol 25) 1988 
All 423 (425, 426) : I L R (1938) All 767 (PB). (Do.)-© 
(Vol 11) 1924 Mad 453 (454, 455) (D B). (Mortgagee 
and hia assignee ) •© (Vol 3) 1916 Oudh 292 (294) : 19 
Oudh Gas 145. (Do.) 

[4] Where owing to dispute among the legal represen- 
tatives or the assignees the person desiring to make the 
deposit is not in a position to find out the real person 
entitled to the mortgage-money a deposit in Court to 
she account of the estate of the original mortgagee with 
a request that the Court should pay it to the person 
who is entitled to recover it will be valid. (Vol 26) 1938 
All 423 (425) : I L R (1938) All 767 (F B) •© (Vol 13) 
1926 Mad 1087 (1087, 1088) ^ (Vol 3) 1916 Oudh 292 
imh 19 Oudh Gas 145 *© (Vol 21) 1934 Pat 622 (623) 


[5j If instead of making the dep^asil) to the account 
of the estate, it is made to tbs account of certein named 
persons and if ultimately it is found out that some on® 
of them had no title to the money, the deposit will not 
be valid. (Vol 25) 1938 All 423 (426) : X L R fl988) All 
767 (F B). 

[6] Where a deposit was made to the account of 
certain co-mortgagees it was held that d there was no 
dispute between the mortgagees, it was not open to th® 
mortgagor to ask the Court to determine who should 
receive the amount deposited. (Voi 13) 1926 Mad 1087 
(1087, 1088). 

[7] Money was deposited in the name of two mort- 
gagees. Ono of the mortgagees made an application to 
the Court that the other mortgagee was not heard of 
for more than seven years and must be presumed to 
be dead and that he, the applicant, was entitled to the 
money. It was held that the Court was eompetent to 
decide the question. (Voi 18) 1929 All 754 1,155): 5t 
All 1016 (DB). 

12. Minor mongagee.—[l] Where the mortgage© is 
a minor, the deposit will be bad unless some person is 
appointed guardian ad l%Uni for the minor. (’03) 27 
Bom 23 (28, 29) (DB) ^(Vol 12) 1925 Mad 1017 (1018, 
1019) 5-<{Vol 1) 1914 Oudh 107 (108): 16 Oudh Gas 
261 •©(Vol 17) 1930 All 609 (610) (DB) »©(Voi 13) 1926 
All 665 (666): 48 All 611 (DB) »©(Vol 25) 1938 Mad 405 
(408) (DB). 

[2] Section 103 provides for preliminary proceed- 
ings to be adopted by a person before making a tender 
or deposit when the mortgagee is a minor. (Vol 10) 
1923 All 183 (184): 45 All 273 (D B) *©(’03) 27 Bom 
23 (27, 28) (D B) ©{Vol 1) 1914 Oudh 107 (108): 16 
Oudh Gas 261. 

[See however (Vol 15) 1928 All 313 (312): 50 AU 
655 (DB).] 

[3j It ia necessary for a person not only to apply 
for the appointment of a guardian ad Ukm hut also 
to see that one is appointed where the mortgagee is 
minor. (’03) 27 Bom 23 (28, 29) (DB) ©{Vo! 10) 192S 
All 183 (184): 45 All 273 (DB). 

[4] The guardian ad litem must be appointed by atn 
order of the Court and the person making the deposit 
cannot assume to himself the function of the Court. 
(Vol 1) 1914 Oudh 107 (108): 16 Oudh Gas 261 ©(Vol 
15) 1928 All 311 (312): 50 All 665 (DB). 

[5] If a guardian ad htehz is not appointed, th@ 
minor mortgagee is not bound by any proceeding® 
taken against him, (Voi 9) 1922 All 355 (355) ; 44 Ail 
64 (DB). 

[6] Where a guardian ad litem ia appointed by tk® 
Court in a proceeding under S. 83 it is open to the 
person making the deposit to pay up the difference of 
interest between the date of the original deposit and 
the date of the appointment of the guardian ad 

On payment thereof the deposit will be valid from the 
latter date. (Vol 10) 1923 All 183 (184) ; 45 AU m 
(DB). 

13, “The amount remaining due on the mort* 
gage. “ — [1] A deposit under the seotion must be 
of the whole amount remaining due on the mortgage. 
(Vol 16) 1929 P G 243 (246) : 51 Ail 688 : 56 Xnd App 
339 (P C). 

[2J If the amount deposited is less even by a small 
amoant the deposit is not proper. (Vol 8) 1921 All 280 
(281) (D B) ©(Vol 4) 1917 Mad 922 (924) {D B) ©(Vo! 
19) 1932 Nag 169 (170) : 28 Nag L E 149 (D B) ©(’03| 
6 Oudh Gas 135 (UO). (Interest will not cease to run 
pro tanto.) (’86) 8 All 502 (508) (DB), (Do.) 

[3] Even a ho%a f%de mistake in calculation wiE 
not excuse the person making a deposit from a 8ttlo% 
coropUance with the provisions oi the section. (Vol 4) 



8B80 


[THE] TRANSFER OF PROPERTY ACT* 1832 


[S S3 N 13-16] 


Section 83— Note 13 (oontd,) 

1917 Mad 922 (923, 924} fD B) >5^(Yol 3) 1916 Oudh 
279 (281). / « ^ I 

[4] If a person firsi makes an insafficient deposit and 

dien as soon as he discovers bis mistake makes a further 
deposit which covers the diner ence between the amount 
due on the date of second deposit and the amount of 
the original deposit, the provisions of the section are 
^jomplied with on the date of the second deposit, and 
4 <he deposit is effective from that date (’04) 8 Gal W N 
216 (218) (DB) 8 All 5Q2 (508) (DB). 

[5] Where the mortgagor paid into Court the amount 
determined by the Court to be due, it was held that 
it was a good tender although it was ultimately found 
on appeal that the mortgagee was entitled to a larger 

’amount. (’12) 16 Ind Gas 374 (375) (Cal). 

[6] The deposit of a larger sum than that due does 
not render the deposit invalid. (Vol 10) 1923 Mad 533 
(534): 47 Mad 7 (DB) >J<(Yol 5) 1913 Mad 88 (90) 
(DB). 

[7] The amount remaining due includes not only 
the principal ,sum but also the whole of the interest 
which has become due. (’89) 16 Cal 307 (309) (PC). 

[8] It is a sufficient compliance with the section if 
interest is paid first up to the date of the deposit and 
then, after service of notice, further interest is paid 
irom the date of the deposit up to the date of service 
of notice. (Yol 24) 1337 All 706 (707, 708). 

[9] In the absence of any local custom or usage, a 
mortgagee is not entitled to interest both for the day 
on which the money was advanced and the day on 
which the deposit is made. He can claim interest for 
one of the two days. (’03) 8 Cal W N 216 (217, 218) 
fDB) _^^(Yol 4j 1917 Mad 922 (923) (DB). 

^ [lOj In the calculation of interest a fraction of a day 
will be treated as a whole day, (Yol 4) 1917 Mad 922 
(923. 924) (DB). 

[11] Where a mortgage-deed contains a penal clause 
in ease of default of payment of the mortgage-debt 
within the prescribed period, the amount remaining 
due in case of default would ba the amount which the 
Court ultimately considers ag reasonable. Therefore 
the person, making a deposit, in such oases, and the 
mortgagee in refusing a deposit as being insufficient 
always act in peril and one or the other may suffer by 
an adverse decision of the Court. (Vol 26) 1939 Mad 
503 (504, 505) »5 (YqI 9j 1922 Nag 199 (200); 18 Nag 
L R 47 •s&(Yol 22} 1935 Mad 1072 (1073) (DB), 

[12] Money paid by a mortgagee under a 171, Ben- 

gal Tenancy Act, to protect the mortgaged property 
from a sale which is advertised to take place at the in- 
stance of the landlord in execution of a decree for rent 
does not become part of the mortgage-money so as to 
entitle the mortgagee to- treat it as included in the 
amount remaining due on his mortgage. (Yol 2) 1915 
Cal 488 (500) (DB) ® 

[13] A mortgagee who is entitled to possession 
under the terms of his mortgage is entitled to include 
m the amount remaining due, costs of the suit to 
obtain possession. (’SS) 1 G P L R 154 (155). 

[14] A prior mortgagee obtained a decree on his 
mortgage without impleading the subsequent mort- 
gagee. The subsequent mortgagee deposited money 
under this section and claimed redemption. The prior 
mortgagee claimed the costs of his suit, the costs of 
®he final decree proceedings and the costs of execution. 

fisld that since the subsequent mortgagee was 
not added as a party by the mortgagee to his suit, he 
could not be made liable for costs and that the deposit 
without the costs was sufficient. (Yol 23) 1936 Naff 128 
(129, 130): I h R (1936) Nag 9, ^ 

^ £15] A mortgagor made a deposit but the mortgagee 
m possession refused to accept the deposit as being 


insufficient but without making any statement as cc 
the realisations from the property. It was held tbai 
the mortgagee could not keep the mortgagor guessing as 
to the income he derived from the mortgaged property 
and that the deposit was therefore valid for the pur- 
pose of sroppiDg the running of interest. (Yol ID 1927 
Nag 138 (138). 

[18] A usufructuary mortgage-deed provided tha. 
the mortgagee should take the income of the land in 
lieu of interest but that, if he was prevented from 
getting possession, interest would be charged at a cei- 
tain rate. The morgagee got possession only o! a portici 
of the land. The mortgagor subsequently sold the 
property to a third person and the purchaser depositee 
only the principal amount. The mortgagee claimed 
proportionate interest for the portion of the land o: 
which be did not get possession. It was held that when 
the stipulation about delivery of possession was broken, 
the mortgagee’s right" was to claim the whole of* the 
interest agreed upon. The mortgagee was bound to 
give an account of the income ha received fiom the 
rnortgaged property. Till this was done it was impos- 
sible for the purchaser to know whether any interest 
was due. The deposit was, therefore, under the circum- 
stances, valid. (Voi 16) 1929 Cal 304 (306) (DB). 

[17] The Court in which proceedings under th.- 
section are taken cannot decide the question cf thr 
sufficiency of insufficienev of the deposit. (Vol 5l 191& 
Mad 88 (92) (DB) ^(Yol 13) 1926 Oudh 113 (115, 116) 
^‘(Vol B2) 1945 Mad 46 (46). 

14. “ The Court shall thereupon cause written 
notice of the deposit to be served on the mort- 
gagee”.-^[l] When a deposit is made under this 
section, it is no part of the duty of the person making 
the deposit to get the service of notice eSected on the 
mortgagee. That duty is cast on the Court. (Yol lOj 
ms All 24 (25) (DB) ^1<(’21) 35 Cal L Jour 202 (203) 
(DBj . 

[2j The duty of the person is over when, after mak- 
ing the deposit, he applies for issue of notice giving the 
correct address of the mortgagee, and paying process 
fees. (Vol 10) 1923 All 24 (25) (D B) ^ (Vol 4) ISlT 
Mad 922 (924) (DB) (10) 35 Mad 44 (45) (DBi. 

A mortgage deed provided that the redemption 
thereof shall take place in the fallow season. The mort- 
gagor deposited money in Court in the fallow season 
but when notice of the deposit was served on the mort- 
gagee crops had been raised on the land. It was held 
that the deposit was valid and that the time taken in 
the service of notice would not affect its validity unlsssr 
the mortgagor himself was responsible for the delay 
caused in the service of the notice. (Yol 9) 1922 Oudh 
1/ (17), 

15. “Verified in manner • prescribed by law for 
the verification of plaints.”..- [1] The provision than 
the petition should be verified in the manner prescribed 
for verification of plaints, does not warrant the in- 
ference that the proceedings under the section are pro- 
ceedings in a regular suit or that the order made upon 
the petition has the force of a decree in a suit. (’901 13 
Mad 316 (318) (D B). 

16. Mortgagee must accept deposit in full dis- 
charge of amount due. — [1] Whatever may be the 
amount of the debt due according to the calculations of 
the mortgagee, he will have to accept the amount depo- 
sited, if he wishes to accept it at ail, in full and not in 
partial discharge of the liability. (’09) 36 Cal 840 (853, 

S5(PC)*(Vol 29) 1942 Mad 592 

(594) (D B). 

[2] The mere fact that the mortgagee has stated in 
his petition for withdrawal of the amount, that he 
reserves his right to recover farther amounts due on th© 
mortgage will not have the eSect of preventing thst 
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81 . When mortgagor or sueli other person as aforesaid has tendered or deposited in Court 
Cessation of interest. under section 83 the amount remaining due on the mortgage, interest on 
the principal money shall cease from the date of the tender or ^[in the ease of a deposit, where no 
previous tender of such amount has been made] as soon as the mortgagor or such other person as 
aforesaid has done ail that has to be done by him to enable the mortgagee to take such amount 
out of Court, and the notice required by section 83 has been served on the mortgagee : 

Provided that w^here the mortgagor has deposited such amount without having made a pre- 
vious tender thereof and has subsequently withdrawn the same or any part thereof, interest on the 
principal money shall bo payable from the date of such withdrawal]. 

Nothing in this section or in section 83 shall be deemed to deprive the mortgagee of ( his right 
to interest when there exists a contract that he shall be entitled to reasonable notice before pay- 
ment or tender of the mortgage- money ^Cand such notice has not been given before the making of 
the tender or deposit, as the case may be] . 

[a] Inserted by the Transfer oi Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 45. [b] SuhsMuted 
%bid» for “as the case may be’% 


Section 83 — Note 16 (contd,) 

mortgage-debt from being discharged in full, (’90) 13 

All 195 (200) (D B). 

[3] The Court has not, save with the consent of the 
mortgagor or his representatives, any jurisdiction to 
permit the money deposited to be drawn out of Court on 
any terms other than those imposed by the section. 
(*09) 36 Cal 840 (852, 853) : 36 Ind App 85 (P C). 

[4] Where the person making the deposit consents 
to the mortgagee drawing out the money deposited in 
part satisfaction of the amount due under the mortgage, 
the withdrawal by the mortgagee will not operate as 
an extinguishment of the mortgage. (10) 32 All 142 
(U4) (D B). 

[5] A mere deposit by itself (bes not extinguish the 
mortgage. It will be extinguished only by the mort- 
gagee accepting the deposit in full satisfaction of the 
claim or by redemption of the mortgage by the mort- 
gagor or other persons mentioned in S. 91 in a suit 
for redemption. (Vol 11) 1924 All 26 (28) : 45 All 592 
^((’07) 34 Cal 223 (228) fD •$< (’07) 31 Bom 527 
(533) (D B) © (Vol 28) 1941 Gai 18 (19) ^ (Vol 32) 
1945 Cal 370 (374) (Db). 

[But see (’05) 27 All 178 (ISl, 182) (D B).] 

[6] Refusal by the mortgagee to accept the deposit 
in full discharge of the mortgage will not make him, 
where the mortgage is one with possession, a trespasser 
from the date of such refusal. The only effect of the 
refusal is to render him liable to the 'consequences refer- 
red to in Ss. 76 (i) and 84. « '07 1 31 Bom 527 (533) 
(D B) ^ (’07) 34 Cal 223 (228) I'D Bi ^ (Voi 12) 1925 
Rang 13 (14) : 2 Rang 382 ^ (Vol 23) 1936 Cal 200 
(202) (Vol 3) 1916 Oudh 279 |281). 

[7] The mortgagor is not estopped from applying for 
relief under the Bengal Money-lenders Act (1940), 
merely by reason of bis deposit under this section. 
(Vol 31) 1944 Cal 283 (289) : I L B (1944) 1 Gal 321. 

[8] The refusal by the mortgagee to accept the 
deposit puts an end to the x^roceedings under this sec- 
tion. The Court has no jurisdiction to pay the money 
to the mortgagee suhseguently unless there is a fresh 
tender by the mortgagor. (Vol 11) 1924 Pat 41 (41, 42) 
(D B) ^ (Vol 27) 1940 Pat 18 ^9)- 

17. Security bond, if can be taken under the 
section. — [1] This Beotion does not authorise a Court 
to take a security bond from any party to the proceed- 
ings thereunder. (Vol 11) 1924 Pat 41 (42) (D B). 

SECTION 84 SYNOPSIS 

1. “Mortgagor or such other person as aforesaid.” 

2. “Mortgagee.” 

3. “Has tendered.” 

4. “Deposited in Court.” 

5. **The amount remaining due on the mortgage.” 


6. When interest ceases in case of tender. 

7. “Has done all that has to be done , . . out of 
Court,” 

8. Service of notice on mortgagee. 

9. Deposit is only a kind of tender. 

10. Withdrawal of deposit by the mortgagor. 

11. Notice before payment or tender. 

12. Notice before payment not necessary when 
mortgagee demands mortgage-money. 

13. Refusal of tender and costs. 

14. Plea as to insufficiency of tender or deposit. 

15. Section 14 of Bombay Regulation V of 1827, 

16. Tender and deposit in possessory mortgages, 

1. “Mortgagor or such other person as aforesaid*” 

— [1] A tender or deposit must in order to have the 
effect of stopping the interest, be made only by the 
mortgagor or any other person who is entitled to insti- 
tute a suit for redemption or their authorised agents. 
(Void) 1918 Mad 490 (490) (D B) ^ (Vol 16) 1929 
Mad 230 (283) : 52 Mad S22 (D B). 

[2] A tender of the mortgage-money was made by 
the mortgagor and was refused by the mortgagee. A 
subsequent mortgagee thereafter sued to redeem the 
mortgage. It was held that the subsequent mortgagee 
could claim the benefit of the tender by the mortgagor 
and that he was not liable to pay interest after the date 
of the tender. (Vol 17) 1930 Rang 255 (257). 

[3] It has been held that where an Official Assignee 
in insolvency of the mortgagoi: sells the mortgaged pro- 
perty and bolds the purchase-money realised from the 
sale, he does so as an administrator of the estate of the 
mortgagor and not as an agent of the mortgagee. 
Interest on the mortgages not paid off by him runs, 
therefore, until the date of payment. (Vol 22) 1935 Lab 
906 (907). 

2. “Mortgagee.” — [1] The term “mortgagee’^ 
would include an assignee of the mortgage from the 
original mortgagee. (Vol 11) 1924 Mad 453 (454) (DB). 

[2] “Mortgagee” will include where the original mort- 
gagee dies, his heir or successor-in-interest, or the 
executor or administrator, or a person holding a suc- 
cession certificate in respect of the debt. (Vol 25) 1938 
All 423 (425) : I L R (1938) All 767 (FB). 

3. “Has tendered.” — [1] A tender must not be 
accompanied by any condition. (Vol 9) 1922 P 0 347 
(349) (PC). 

[3] Tender on condition of delivery of title deeds to 
which the party tendering is not entitled is not valid. 
(Vol 3) 1916 Mad 1143 (1144) ^ (Vol 2) 1915 Mad 402 
(404). 

[3] Tender on condition that the creditor should 
accept! it as the whole of the balance due is not valid, 
(Vol 18) 1931 Nag 91 (93). 
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£4] Tender of a part of an entire demand la not^alid. 
CYol 1) 1914 Oal 740 (741)* 

[6] A tender under protest bas been held not bad 
In law. (Vol 28) 1936 Lab 163 (17d) |DB)* 

[6] A tender reserving a right in the party to dispute 
the amount due was held not to be a conditional tender. 
(’01) 4 Oadh Cas 355 (359). (Case of deposit in Court ) 

[7] The ashing for a receipt does not vitiate the 
tender. (’07} 34 Cal 305 (320) (DB), 

[8] A tender before the mortgage money becomes due 
Is premature and does not stop the running of interest. 
(Vol 5) 1918 Lpp Bur 32 (34) : 2 XJpp Bur Rul 141 
S.{*02) 31 Cal 183 (185) (DB) ^ (Vol 1) 1914 Oudb 140 
(142)*(’02) 26 Bom 312 (316) (DB). 

[9] It has been held that rule laid down in S. 49 of 
Ihe Contract Act is intended to apply both to the deli- 
very of goods and to the payment of money where no 
place IB fixed by the contract. (Vol 14) 1927 B G 166 
(168) : 64 Ind App 265 : 5 Rang 461 (PC), 

[10] A mere readiness or willingness on the part of 
the mortgagor to pay is not a valid tender. (Vol 5) 1918 
Mad 219 (220) {DB)'5(Yol 16) 1929 Pat 397 (398) (DB) 
®(Yd 16) 1929 Rang 271 (272)*^(Vol 10) 1923 Lah 632 
(684) : 4 Lah 406 {DB)'J<{’98) 22 Bom 440 (446) (DBliJ* 
(YoI 6) 1918 Nag 217 (218). 

[11] It must be shown that the mortgagor was 
actually ready and willing to pay the money then and 
there if it could be received by the mortgagee. (Vol 16) 
1929 Pat 397 (398) (DB) ^ (Vol 24) 1937 All 122 (128) 
(DB)«^(Vol 6) 1918 Nag 217 (218). 

[12] Money should be actually produced. (Vol 1)1914 
AU 68 (53) : 36 All 139 (DB) * (Vol 7) 1920 All 204 
(204) ; 42 All 420 (DB)©(’03) 5 Bom L E 387 (889) 
®»{Vol 10) 1923 Mad 284 (287) : 46 Mad 148 (DB.) 

[13] Actual production of money is not necessary 
whore the creditor has refused to receive it. (Vol 10) 
1923 P 0 26 (28) : 50 Ind App 41 ; 46 Mad 108 (PC). 

[14] Where there has been an unequivocal refusal 
to accept a tender in redemption of a mortgage, the 
law does not require a tender to be made. (Yol 28) 1941 
Mad 484 (485) : I L B (1941) Mad 767 (FB). 

[14a] Application under S, 83-~Principai only depo- 
rted in Court— -Mortgagor ofiering to pay cost of repairs 
and interest pending application — Mortgagee refusing 
to accept tender and to allow mortgage to be redeemed 
on ground that mortgage was not then redeemable — 
Mortgagee held must be deemed to have waived condi- 
tion of actual production of money. (Vol 34) 1947 All 
68 (70) (DB), 

[15] ; A tender must be in the current coin of the 
fealm. (’07) 34 Oal 306 (319) (DB). 

[16] Where the debt is contracted in a particular 
currency other than the current one, the tender may be 
made in the same currency or in its equivalent in the 
current currency. (’92) 16 Bom 599 (602, 603) (DB). 

[17] A tender by a cheque is not legal. (’01) 24 All 
$5 (88) (DB). 

[18] A tender to a person who disclaims authority 
to accept it is made at the tender’s risk. (’08) 82 Bom 
621 (531) (DB). 

[19] Where a creditor waives his objection to an 

irregularity of the tender, the tender is good, A speoifio 
objection to a tender will amount to a waiver of other 
objections. (Vol 28) 1941 Mad 484 (485) : J L R (1941) 
Mad. 767 (FB). ^ 

[20] Where the creditor rejects the tender not on 
the ground of its nature of form, but on some other 
ground the objection as to form would be deemed to be 
waived. (’07) 34 Cal 305 (319) (DB)'£>(Vol 16) 1929 Mad 
230 (232) : 52 Mad 322 (DB) ^ (Vol 18) 1931 Bom 118 
(120|; 66 Bom 525 (DB)'!' (Vol 23) 1936 Lah 168 (175) 


4. “Deposited in Court,” — - [1] The deposit in 
this section is one which is made in Court under S. 8S> 
and to be valid, must comply with ail the provisions 
laid down in that section. (Vol 24) 1937 All 706 (708). 

[2] Where a mortgagor presented a petition lor 
deposit without paying actual money and after some 
days deposited the amount including interest only up 
to the date of the appHoation, it was held that it was 
not a valid deposit under S. 83 and could not stop the 
running of interest. (Vol 3) 1916 Mad 383 (384) (DB), 

5. “The amount remaining due on the mort- 
gage.” — [1] The expression “the amount remaining 
due on the mortgage” covers any just allowances or 
costs which can be tacked on to the mortgage-money 
under the ordinary law of mortgage. (Vol 11) 1924 Bom 
264 (266). 

[2] A tender or deposit in Court must include the 
whole of the balance that is due on the mortgage, 
{Vol 24) 1937 All 328 (333) (DB)«$<(’86) 8 All 502 (608) 
(DB)*3 &(Vo 1 10) 1923 Oudh 241 (242) : 26 Oudh Caa 69. 

[3] The lender is entitled to claim the whole of 
the amount due to him at once and to decline to accept 
payment in instalments in the absence of a stipulation 
to the contrary. (’02) 24 All 461 (463) (DB) © (’87) 1 
C P L R 154 (166)©(Vol 3) 1916 Oudh 279 (281). 

[4] A tender of larger amount than what is actually 
due will be valid. (Vol 6) 1919 Cal 234 (235) (DB)© 
(Vol 23) 1936 Lah 168 (175) (DB) © (Vol 5) 1918 Mad 
88 (90) (DB). 

[5] A tender or deposit of an amount which falls 
short of the balance due is invalid and will not stop the 
running of interest. (Vol 16) 1929 P C 243 (246) : 68 
Ind App 339 : 51 All 686 (PC). 

[6] The maxim de minimis non curat lax does not 
apply to tenders. (Vol 28) 1941 Mad 484 (485) : I L R 
(1941) Mad 767 (FB). { (Vol 5) 1918 Mad 88 and (Vo! 
26) 1939 Mad 503, Dissent,) 

[7] Where the mortgage bond contained a penal 
clause and the mortgagee was consequently entitled only 
to a reasonable compensation, it was held that such 
a compeasation could not be determined with great 
accuracy and hence a tender falling short by Bs. 2-3-0 
of the amount was valid for the purpose of stopping 
interest. (Vol 19) 1932 Nag 169 (170) : 28 Nag L B 
149 (DB). 

[8] A executed a usufructuary mortgage in favour 
of B, on condition that B should take the income of 
the land in lieu of interest and should deliver posses- 
sion on repayment of the principal. A certain amount 
was also fixed as the annual interest, in case A failed 
to deliver possession to B. B was, however, given pos- 
session of only half the land mortgaged and later on, 
the whole was sold to 0, who obtained possession also 
from B, after the latter had been in possession for two 
years. C tendered the principal to B who refused to 
accept it and, thereupon C deposited the same in Court 
It was held that the deposit of the principal only was 
sufficient inasmuch as the mortgagee was bound to 
account for the profits of the period of two years and 
as until he did so, it was not possible for 0 to know 
whether there was any interest due on the amount 
(Vol 16) 1929 Cal 304 (306) (DB). 

[9] A tender or a deposit of a part of the amount 
due, even though under bona fide belief that it ia the 

^ real amount due, or under an honest mistake in calcu- 
lation is not sufficient to stop interest running, even on 
the amount so tendered or deposited. (Vol 4) 1917 Mad 
922 (924) (DB) © (Vol 3) 1916 Oudh 279 (281) ©(’03) 6 
Oudh Cas 135 (140, 141)©(’86) 8 All 602 (508) (DB). 

[See however (’92) 16 Bom 141 (149).] 

6. When interest ceases in case of tender, — [1] 
It Is necessary that the amount tendered should be kept 
unemployed and that the mortgagor should not profi;t by 



[S m K Mil 


[TEE] TRANSFEE OF PBOPERTY ACT. 1882 


8288 


Section 84 — Note 6 (comtd.) 

the refusal of the tender by the mortgagee, (’07) 34 Cal 
223 (229) (DB) ^ (Vol 5) 1918 Mad 219 (221. 222) (BB) 
*(Vol 18) 1929 Mad 230 (233) : 52 Mad 322 (DB). * 

[But see (’10) 83 Mad 100 (101) (DB) ] 

^ 12] A plea of tender most be aooompanied by a depo- 
sit in Court in order to stop the running of interest, 
(Vol 21) 1934 Bans 316 (317) ; 13 Bang 22. 

[But see (Vol 19) 1932 Mad 109 (113) : 55 Mad 458 
(DB).] 

[3] The exeeutors of a deceased mortgagee demanded 
iby notice the payment o! the mortgage-debt 'vifchin 
three months. The mortgagors were ready with the 
money but could cot pay the same to the executors as 
they had not obtained probate. Before the expiry of 
the period in the notice, the mortgagors intimated by 
notice that money was kept ready for payment. It was 
held that it was a valid tender and that interest ceased 
to ran from the date of expiry of period stated in the 
notice of demand. (’02) 26 Bom 643 (648). 

7. ‘*Has done all that has to be done out 

of Court,*’ — [1] When mortgagor deposits the amount 
CO the account of the adult mortgagee gives his correct 
address and pays batta for the issue of notice to him, he 
has done all that is necessary to enable the mortgagee 
to take money out of Court. (Vol 9) 1922 All 147 (148, 
161) ; 44 All 102 (DB)©(Vol 10) 1923 All 24 (25) (DB) 
^(Voi 4) 1917 Mad 922 (924) (DB). 

£2] Where the mortgagee is inoompelent to contract 
it is necessary that a guardian ad litem should be 
appointed for him to act on bis behalf and to take the 
money out of Court. (Vol 10) 1923 All 183 (184) ; 45 
All 273 (DB). 

[3] It is only after the appointment of the guardian 
that the mortgagor can be said to have done all that is 
requited of him to enable the mortgagee to take the 
money out of Court under this section, (’03) 27 Bom 
23 (29) (DB) (Vol 10) 1923 All 183 (184) ; 45 All 273 
(DB) * (Vol 12) 1925 Mad 1017 (1018, 1019) © (Vol 17) 
1930 All 609 (610) (DB). 

[4] The mortgagor made an application under sec* 
tion 83 with the necessary deposit and notice was 
issued to the minor mortgagee “under the guardianship 
of* hia father. There was no separate application for 
the appointment of a guardian and in fact no guardian 
was appointed. The notice was not served and the ap- 
plication was dismissed. In the subsequent suit for 
redemption it was held that the procedure was irregu- 
lar and could not hind the minor mortgagee. (Vol 9) 
1922 All 355 (365) : 44 All 64 (DB). 

[6] Where the original mortgagee is dead and the 
mortgagor is unable to find out who the real legal re- 
presentative of the mortgagee is owing t© disputes bet- 
ween the rival claimants to the mortgagee’s estate, he 
may deposit the money into Court with the request 
that the Court should pay it to the person who is enti- 
tled to recover it. II he does that, he has done all that 
ia required of him to enable that person to recover the 
money. (Vol 11) 1924 Mad 559 (560) (D B) ^ (Vol 25) 
1938 All 423 (426): IL-B (1938) All 767 (FB). (In such 
a case it is for the person entitled to take steps to satis- 
fy the Court that he is the person to whom money 
should be paid.)'$'(Vol 11) 1924 Mad 453 (454) (DB). 

[6] The fact that there ia a dispute among the 
claimants to the estate of the deceased mortgagee does 
not afeot the validity of the deposit, not can the mort- 
gagor be made to suffer for no fault of hia. (Vol li) 
1924 Mad 559 (560) (DB)©(Vol 25) 1938 All 423 (425): 
I L R (1938) All 767 (F B) © (Vol 3) 1916 Oudh 292 
(294) : 19 Oudh Cas IdaiJ-tVoI 11) 1924 Mad 463 (454, 
455) (DB). 

[7] Where a mortgagor deposits money into Court 
to the account of certain named persons, by so naming 


the persons, the mortgagor really prevents the fightiul 
claimants from recovering the money due to them, and 
cannot, therefore, be said to have done ali that was 
necessary to enable the mortgagee to take the amount 
out of Court. (Vol 25) 1938 All 423 (426): I L R (1938) 
Ali 767 (F B) ^ (’04) 1904 All W N 20 (21) (DB). 

[8] Where a mortgagor had deposited money in 
Court to the account of A and J3, two sons of the de- 
ceased mortgagee, and it was found out that by the 
custom of primogeniture in the mortgagee’s family, 
only A was entitled to the amount, it was held that the 
deposit was not valid so as to atop the running of inte- 
rest. (Vol 15) 1928 All 311 (313): 50 All 655 (DB). 

[9] The dei)osit to the account of the deceased mort- 
gagee’s estate with the request that it should be paid to 
anyone who can establish his title to it, is a valid one 
even if some of the persons named in the petition are 
found to have no title to the money as the mortgagor 
had done ali he has to do to enable the rightful clai- 
mants to take the money out of Court. (Vol 25) 1938 
All 423 (426) : I L R (1938) All 767 (FB). 

8. Service of notice on mortgagee. — [1] It is 
essential under this section that all the persons who 
are entitled to recover the money must be served with 
notice, although it may happen that those who are not 
so entitled may bo served with the notice. Interest in 
such oases ceases from the date of service of notice on 
those who are entitled to the money. (Vol 25) 1938 All 
423 (426) : I L R (1988) All 767 (FB). 

[2] A mortgagor deposited in Court an amount s|Ea~ 
dent to cover the principal and interest up to the date 
of deposit, The mortgagee was served with notice after 
some time, but refused to withdraw the amount. The 
mortgagor thereupon brought a suit for redemption. It 
was held that it was not contemplated by this section 
that the deposit would become an invalid deposit under 
S. 83, if interest up to the date of the service of the 
notice was not included in the deposit. If the deposit 
was a valid deposit on the date on which it was made, 
namely, that if interest had been calculated up till the 
date of deposit, then all that the defendant could say 
when notice was served on him was that interest up to 
the date of service of notice should be allowed to him 
and that that amount should also he paid to him. (Vol 
24) 1937 All 706 (708). 

9, Deposit is only a kind of tender. — [1] A deposit 
in Court under S. 83 is only a special form of tender. 
(Vol 25) 1938 Mad 405 (408) (DB). 

[2] A deposit is a tender through Court and consists 
of two things— an actual deposit in Court and notice to 
the person entitled to withdraw it from the Court. (Vol 
3) 1916 Mad 603 (504) (D B) ^ (Vol 5) 1918 Mad 490 
(490) (DB). 

[3] Where there is both a deposit in Court and 
notice to the mortgagee and the mortgagee refuses to 
accept the same, the natural consequences of refusal of 
a valid tender follow and interest ceases to run on the 
principal if the deposit is kept in Court, (Vol 6) 1918 
Mad 490 (490) (D B)^ (Vol 5) 1918 Mad 1360 (1862) : 
40 Mad 804 (SB). 

[4] Where a mortgagor deposits money in Court but 
withdraws the application before the notice of the depo- 
sit has been served on the person entitled to withdraw 
it, it is not a proper tender and hence interest will not 
cease to run even if the money ia kept in Court. (Vol 3) 
1916 Mad 603 (504) (DB). 

10. Withdrawal of deposit by the mortgagor. —[1] 
The amendment of the section by the introduction of 
second paragraph is not retrospective. (Vol 27) 1940 All 
65 (66) : I L R (1940) All 79 (DB). 

11, Notice before payment or tender. — [1] Where 
there is a contract by the parties stipulating for a notice 
to the mortgagee by the mortgagor of his inteufeion to 
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for Foreclosuret Stole or Bedempiion, 

85. [Parties to suits for foreclosure, sale and redemption J Repealed hij the Code of Givio 
Frocedurei 1908 Act 5 [V] of 1908 )t S, 156 and Sch, F. 

[a] For the repealed provisions as re-enacted, see the Code of Civil Procedure, 1908 (Act 5 TV] o! 1908), Sch. I 
Order SXXIV. 


^Foreclosure and Sale, 

[86 to 9Q.] Bepealed by the Code of Civil Proceduret 1908 {Act 5 [V j of 1908), S. 166 
and Sch, F. 

[a] For the repealed provisions as re-enacted, eee the Code of Civil Proeadure, 1908 (Act -5 [V] of 1908), 
Soh. I, Order XXXIV* 


Bedemptiun, 

Persons v?ho may sue for ^[91. Besides the mortgagori aay of the following persons may 
redemption. redeem, or institute a suit for redemption of, the mortgaged property^ 

namely : — 

(a) any person (other than the mortgagee of the interest sought to be redeemed) who has 
any interest in, or charge upon, the property mortgaged or in or upon the right to 
redeem the same ; 

any surety for the payment of the mortgage-debt or any part thereof ; or 
i c) any creditor of the mortgagor who has in a suit for the administration of his estate 
obtained a decree for sale of the mortgaged property.] 

[a] SiihstiitUed by the Transfer of Property (Amendment) Act, 1929 (20 [XX] ol 1929), B, 48. 


Section 84 — Mote 11 (contd,) 
pay the mortgage money before he makes a tender or 
de]^sit this section recognises the liability of the mott- 
gapr to pay interest in lieu of notice in case he fails to 
give such notice before a tender or deposit in Court. 

(269)»2e(VoliO) 1923 All 24 (25) 
(DB). [Held, there was no contract in this case.) 

12. Notice before payment not necessary when 

mortgagee demands mortgage-money. [1] The 

parties agreed to give three months’ notice before pay- 
ment of the mortgage-money. The mortgagee gave the 
mortgagor a notice demanding his money within three 
months but due to some pending suits no action was 
taken upon this notice by mutual consent of the par- 
ties. A tender was made two years after the expiry of 
the period fixed in the notice and it was held, that in the 
circumstances of the case, the delay was excusable and 
that it did not render the mortgagor liable to pay three 
months’ additional interest in lieu of notice, (Vol 11) 
1924 Bom 264 (270). . 

^ 13. Refusal of tender and costs.— [1] A mortgagee 
IS entitled to his general costs in a suit for redemp- 
tion or for^losnre, unless he forfeits the right by some 
improper defence or other misconduct. (Vol 29) 1942 
Mad 807 (310) : I L R (1942) Mad 550 (D B) © (Vol 3) 
1916 Oudh 279 (28l)S<(’12) 35 Mad 44 (46) (DB)] 

[2] The mortgagee’s right to costa rests substantially 
on contract between the parties and can only be lost or 
curtailed by such inequitable conduct on the part of 
the mortgagee as may amount to a violation or neglect 
of his duty under the contract. (Vol 29) 1942 Mad 592 
(593) : I L R il943) Mad 205 (DB). 

[3] An improper refusal of a valid tender which ren- 
ders a suit for redemption necessary deprives a mort- 
gagee of his costs, i’99} 1 Bom L R 381 (383) (DB). 

[4] A suit for foreclosure by a mortgagee who has 
refused a proper tender will disentitle him to his costs. 
(Vol 16) 1929 Pat 397 (399) (DB). 

[5] The mere fact that a mortgagee claims more than 
what he is entitled to will not deprive him of his costs. 
( 12) 35 Mad 44 (46) (D B) (Voi 3) 1916 Oudh 279 
(281), 

14. Plea as to insufficiency of tender or deposit, 
—[1] If a mortgagee denies the fact of a tender, be 
cannot subsequently raise a plea that the amount tend- 
eted was not sufficient or that it was not legally valid. 
(Vol 1) 1914 Cal 823 (324, 825) (DB). ^ 


[2] Where a mortgagee admits that the amouni 
deposited was the amount due on the date of deposit 
but was refused by him on some other ground, he can" 
not, in a subsequent suit on the mortgage, allege that 
the amount deposited was insufficient. (Vol 9) 1922 Hag 
m (175). 

[3] The question of sufficiency or insufficiency is a 
question of fact, which cannot be determined without 
going into eviclenca and, hence, cannot be raised for the 
first time in second appeal. (Vol 9) 1922 Pat 167 (169): 
1 Pat 350 (DB). 

[4] The finding that there was a valid tender of 
money by the mortgagor is a finding of fact and cannot 
be attacked in second appeal. (Vol 12) 1925 Lah 353 
(354). 

15. Section 14 of Bombay Regulation V of 1827. 

— [1] It has been hold that in the Bombay Presidency 
a tender by a mortgagor even of a partial amount due 
will stop the running of interest under S. 14 of the 
Bombay Regulation V of 1827. But a conditional tender 
asking the mortgagee to accept the partial tender in 
full discharge of tho mortgage- debt is invalid and in- 
operative to stop interest. (Vol 11) 1924 Bom 264 (270) 
(DB). 

16. Tender and deposit in possessory mortgages. 

— [1] Where the mortgage is one with possession, and a 
valid tender or deposit is made of the mortgage amount, 
interest will cease to run on the mortgage amount 
from the date of the tender or in the ease of a deposit 
from the date of service of notice on the mortgagee. 
The mortgagee will be liable to the mortgagor from 
such date for mesne^ profits. (Voi 10) 1923 Mad 354 
(354) {DB)«I‘(Voi 25) 1938 Mad 405 (413) (DB)'J<(Vol 17) 
1930 All 609 (620) (DB)^(Vol 15) 1928 All 156 (157)© 
(VoI16)1929RaDg271(271)©(Vol ll)1924Nag 285(286), 

[2] If the mortgagor withdraws the money from 
Court, he will, from that date, be disentitled to mesne 
profits, (Voi 25) 1938 Mad 405 (413) (DB). 

SECTION 91— SYNOPSIS 

1. Scope, 

2. “Besides the mortgagor.” 

3. Clause (a)— General. 

4 . Puisne mortgagee, 

5. Sub-mortgagee of puisne mortgagee. 

6. Prior mortgagee. 

7. Purchaser of equity of redemption, 
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8. Person contracting to purchase mortgaged 

property. 

9. Transferee pendente lite. 

10. Donee, 

11. Lessee of mortgaged property. 

12. Landlord, if can redeem mortgage by tenant. 

13. Superior proprietor under C. P. Land Revenue 

Act. 

14. Remainderman. 

15. Reversioner under Hindu law. 

16. Surrender of mortgaged property by Hindu 

widow to next reversioner. 

17. Transfer from limited owner under Hindu law. 

18. Crown acquiring mortgagor’s interest by escheat. 

19. Heirs of mortgagor. 

20. Son under Mitakshara law'. 

21. Mortgage by manager of Joint Hindu family. 

22. Member of Malabar tarwad. 

23. Tenanls-in-common. 

24. Attaching judgment-creditor. 

25. Government attaching property under S. 88, 

Criminal P. C. 

26. Judgment-creditor obtaining order for appoint- 

ment of Receiver under S. 51, clause (d), Civil 
P. C. 

27. Person holding decree for sale of mortgaged 

property. 

28. Trustee 

29. Benamidar, 

30. Trespasser. 

31. Person with imperfect title to equity of redemp- 

tion. 

32. Persons entitled to maintenance from an estate. 

33. Mortgage by occupancy tenant— Right of person 

recognised by landlord as tenant to redeem. 

34. Clause fb) —Surety. 

35. *‘May redeem.” 

36. Partial redemption. 

37. Order of redemption. 

* 38. Onus of proof. 

39. Whether section applies to redemption of 
charges. 

1. Scope.— [1] This seotion enumerates the per- 
sons who, in addition to the mortgagor, are entitled to 
redeem or institute a suit for redemption of the mort- 
gaged property, (Yol 4) 1917 All 110 fllO) : 39 All 536 
{D B) © (’91) 13 All 432 (454) (P B). 

[2] The right of redemption conferred by the section 
on other persons is the same right which the mortgagor 
possesses under S. 60 and nob a diSerent kind of right, 
(Yol 4) 1917 All no (110) : 39 All 536 (D B). 

[3] The persons who are given the right of redemp- 
tion under the section may be broadly grouped under 
two heads, i. e., persons having an interest in or charge 
upon the mortgaged property or in or upon the right to 
redeem the same (ol, (a)); and persons who have no 
interest or charge upon the mortgaged property or in or 
upon the right to redeem it but who are given a personal 
right to redeem on some special grounds (clauses (b) 
and (o).) (Yol 23) 1936 Nag 209 (213) ; I L E (1936) 
Nag 127 (D B) © (Yol 26) 1939 Pat 7 (11) ; 18 Pat 155 
(D B). 

2. ‘‘Besides the mortgagor.”— [1] This seotion 
deals with the right of redemption of persons other 
than the mortgagor though it recognises the mortgagor’s 
right of redemption, as is shown by the words “besides 
the mortgagor,” (’ll) 34 Mad 115 (117) (D 8) 

1'921 Mad 51 (52). 

[2] This section is one of the express provisions con- 
templated by S. 59A. Consequently, a purchaser from 
the mortgagor j for instance, is entitled to redeem, not 


by virtue of S. 60 but by virtue of this section. (Yol 29) 
1942 Bom 98 (99) : I L R (1942) Bom 169 (D B). 

[3] The mortgagor must, in order to be entitled to 
redeem, have an existing right in the e^^aifcy of redemp- 
tion. If he absolutely and entirely parts with it, his right 
to redeem comes to an end. (Voi 8) 1921 Mad 51 [53, 
54) (D B) ^ (’04) 27 Mad 42S (429) B) ^ (Yol S) 
1916 Pat 375 (380) (D B). 

[4] If, even after the mortgagor has absolutely part- 
ed with his equity of redemption, ha is sued by the 
mortgagee upon his covenant to pay the mortgage-debt 
he acquires a new right to redeem and is entitled to a 
reconveyance to himself subject of course to any equity 
of redemption that may have vested in any other person. 
This principle will apply not only when the mortgagee 
sues the mortgagor on the covenant but also on the 
mortgage-debt. (Voi 17) 1930 Pat 570 i572, 573) ; 10 
Pat 197 (D B). 

3. Clause (a)— General. — [1] No parson whose 
interests are not aSected by a mortgage can redeem the 
mortgage. (Yol 34) 1947 Nag 210 (215) (D B), 

[2] The interest that enables a person to claim 
redemption must be an interest in the “property mort- 
gaged” or the “right of redemption.” The matter 
cannot be judged by referring to 0. 34, R. 1, Civil P. C. 
The two phrases in S. 91 (a) refer to diSerent stages. The 
words “property mortgaged” indicate the rights existing 
prior to the mortgage and the words “the right to 
redeem” indicate the rights left in the mortgagor sub- 
sequent to the mortgage. (Voi 34) 1947 Nag 210 (222) 
(DB). . 

[3] The interest of any parson which is not bound 
by the contract of mortgage is not an interest in 
the “property mortgaged” or in the right to redeem the 
same and the owner of such interest is not entitled to 
redeem the mortgage under this clause. (’08) 4 Nag L R 
9 (11) ^ (Yol 2) 1915 Lah 199 (200) (D B) ® (’01) 5 
Cal W N 83 (85) (D B) ^ (’07) 29 All 679 (682) ® (’91) 
13 All 432 (454) (F B) ^ (Yol 17) 1930 Nag 173 (175, 
176) : 26 Nag L R 208. 

[See however (Yol IS) 1926 Nag 496 (498) : 23 
Nag L B 128.] 

[4] It is not necessary that in order that a person 
may have an interest in the “property mortgaged”, he 
should have derived his title from or should have 
claimed through the mortgagor, though it is necessary 
that such interest is bound by the mortgage. (’08) 4 
Nag L E 9 (11) © (Yol 21) 1984 Bom 32 (33) *. 68 
Bom 75. 

[See however (Yol 2) 1915 Lah 199 (200) (DB),] 

[5] This clause gives a right of redemption not only 
to a person having an interest in the property mort- 
gaged or in the right to redeem the same, but also to a 
person having a charge upon such property or right to 
redeem. (’96) 19 Mad 151(153) (DB)® (’37) ILR (1937) 
1 Cal 65 (67) ® (’98) 11 C P L B 95 (96, 101, 102) ® 
(Yol 7) 1920 Lah 480 (481) (DB). 

[6] A mortgages property X to B and then sells his 
equity of redemption to 0 for a consideration of Bs. 4000 
which, however, is not paid. Under S. 55, sub-s. (4), 
cl. (b) A has got a charge on the equity of redemption 
transferred to G, i. e., has a charge on the “right to 
redeem” and so can redeem B* (Yol 12) 1925 Mad 778 
(778). 

[7] The “interest” is not confined to the right of 
ownership but may be any interest in the property, 
however small it may be. (’96) 19 Mad 151 (153) (DB)® 
(Yol 16) 1929 Bom 139 (140, 141) : 53 Bom 358® 
(Yol 14) 1927 Cal 479 (480) ® (Yol 13) 1926 Nag 496 
(498) : 23 Nag L R 128®{’81) 6 Gal 663 (664). 

[8] The “interest” contemplated by the clause may 
accrue by succession, conveyance or contract. (Yol 19) 
1932 All 643 (647) (DB), 
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[9] The ^‘interest*” must be a present Interest and 
not a mere contingent or Tulure interest, 1. e., it must 
be an interest actually in existence at tba time when 
the right of redemption is claimed. (’08) 30 All 497 
(498, 499) (DB) (Vo! 17) 1930 Oudh 294 (296) : 5 
liuck 691 (DB) ^ (Yol 3) 1914 Upp Bur 45 (49) ; 2 
IQpp Bur Rul 46 ^ (Yol 22) 1935 Oudh 139 (141)^: 10 
liBck 531 (DB)*^(’02) 15 0 P L E 175 (177). 

[10] Although it is necessary that the person should 
have a present Interest in the property or in the right 
to redeem it, a present right to the possession and 
anjoyment of th© property is not essential. (Yol 16) 
1929 Nag 27 (28, 29). 

[11] Diseharga of mortgages and execution of sale 
parts of same transaction— Purchaser, though having 
no title, hona f%de believing that he bad legal interest 
— Purchaser held had sufficient interest within this 
section. {Yol 32) 1945 Mad 175 (175, 176). 

4. Puisne mortgagee. — [1] A puisne mortgagee 
is a person who has an interest in the “right to redeem” 
the mortgage property under the prior mortgage, ('96) 
22 Cal 33 (39) (DB) (’04) 28 Bom 153 (162, 163) 
(DB) ^ (Yol 11) 1924 Nag 191 (194) 3* (’97) 20 Mad 35 
(37, 38) (DB). 

[2] A puisne mortgagee ts entitled to redeem or to 
institute a suit for redemption of the prior mortgage. 
(Yol 17) 1930 Ail 869 (871) (DB) « (Vol 21) 1934 Ail 
946 (948)^(Vol 3) 1914 Bom 259 (259) (DB) ^ (Yol 15) 
1928 Gal 116 (117) : 55 Cal 602 (D B) ^ (’ll) 21 
Mad h Jour 213 (225, 226) (FB) ^ (Yol 20) 1933 Mad 
683 (583) ; 56 Mad 846 (FB) ^ (Yol 10) 1923 Nag 24 
(25) ^ (Vol 22) 1935 Oudh 139 (141) : 10 Luck 531 
(DB) * (Yol 2) 1915 Sind 9 (9) ; 9 Sind L R 86 (DB)* 
(Vol 29) 1942 Oudh 260 (267) : 17 Luck 755 ^FB). 

[3] Even when the puisne mortgagee’s right to en- 
force payment of his mortgage is barred under Art. 132, 
his right as mortgagee is not extinguished under S. 28, 
Limitation Act, and he can, therefore, redeem under 
Art. 148 within the period of 60 years. (Vol 20) 1933 
Bom 25 (25, 26) (DB) * (Yol 24) 1937 Nag 205 (207) : 
ILK (1937) Nag 367*(Yol 6) 1919 Nag 93 (94). 

[But see (Vol 22) 1935 Oudh 139 (141) : 10 Luck 
531 (DB)*(Yol 12) 1925 Mad 76 (77).] 

[4] Puisne mortgagee is allowed to redeem if his suit 
Is not barred by limitation— Art. 144 and not Art. 132, 
Limitation Act, applies. (Yol 16) 1929 Cal 609 (610) : 
67 Cal 704 (FB). 

[6] Subsequent mortgagee is only representative in 
interest of mortgagor to the extent that he can redeem 
prior mortgage — He is not absolute owner — If prior 
mortgage is valid he cannot challenge the terms thereof 
m penal though he is entitled to equitable considera- 
tions. (Yol 21) 1934 Lah 799 (800). 

[8] Puisne mortgagee’s right to redeem is not absolute 
but arise when he comes to Court to obtain remedy on 
his mortgage, (Vol II) 1924 Oudh 56 (59) (DB). 

[7] Where there are successive mortgages a puisne 
mortgagee can redeem any of the prior incumbrances 
and is not required to redeem only the mortgage im- 
mediately prior to him. (’13) 14 Mad L Tim 390 (391) 
(DB) * (Yol 11) 1924 Oudh 56 (59) (DB) * (’91) 13 All 
432 (488) (FB). 

[8] A puisne mortgagee is in no way personally 
liable to discharge the prior mortgage. (Yol 23) 1936 
P 0 65 (68) (P C), 

5. Sub-mortgagee of puisne mortgagee. — [1] 
A sub-mortgagee of the rights of a puisne mortgagee is 
entitled to redeem or to institute a suit for redemption 
of the prior mortgage. (’13) 14 Mad L Tim 390 (391) 
(DB)*(’05) 27 All 472 (478) (DB). 

[But see (1900) 1900 Pun L B No. 23, p. 62 (65) 
(DB)J 


a. Prior mortgagee [1] A prior mortgagee is 

not bound by the second mortgage. (Vol 7) 1920 Pat 
630 (631) (DB). (Prior mortgagee Is not afipoted by 
decree on subsequent mortgage ) 

[2] A prior mortgagee cannot redeem the second 
mortgage under this section. This is in accordance with 
the well known principle of law ’'‘redeem up and fore- 
close down,” which means that of any number of mort- 
gagees, the later can always redeem the earlier but 
cannot be compelled to do so and tbo earlier cannot 
redeem the later except by consent. (Yol 18) 1926 Nag 
21 (23) : 23 Nag L E 86 * (Yol 8) 1921 Mad 612 (614) 
(DB)*(Yol 4) 1917 Mad 751 (752) : 40 Mad 778 (DB)* 
(’08) 4 Nag L R 9 (11). 

[3] There is no prohibition against joining a prior 
mortgagee as a party to suits relating to the mortgage 
and where he is so joined he is entitled to pay o5[ the 
puisne mortgage. (*10) 37 Cal 282 (283, 284) (DB)* 
(Vol 16) 1929 Nag 135 (136) : 25 Nag L B 171. 

[4] A prior mortgagee purchasing mortgagor’s equity 
of redemption privately can redeem a subsequent mort- 
gage. (’07) 10 Oudh Cas 356 (368) (DB) * (Vol 2) 1915 
All 299 (300)*(Yol 11) 1924 Pat 452 (453) : 3 Pat 114 
lDB)*(’10) 37 Cal 282 (283) (DB). 

[5] A prior mortgagee who has purchased the mort- 
gagor’s equity of redemption in execution of a decree 
can redeem a subsequent mortgage. (’07) 10 Oudh Cas 
356 (358) (DB)*(Yol 4) 1917 All 237 (238) (DB)*(Vol 2) 
1915 Ail 299 (300) * (’97) 20 Mad 120 (123) (DB) * 
(Vol 8) 1921 Mad 648 (649) (DB) * (Vol 11) 1924 Pat 
484 (486) : 3 Pat 435 (DB) * (’10) 14 Cal W N 675n 
(676n) (DB)*(Yol 13) 1926 Nag 135 (LB6). 

[6] Where the prior mortgagee forecloses behind the 
back of the subsequent mortgagee and acquires the 
mortgagor’s equity of redemption be will be entitled 
to redeem the subsequent mortgage. (’04) 28 Bom 163 
(163, 170) (DB). 

7. Purchaser of equity of redemption. — [1] 
A purchaser of the equity of redemption is entitled to 
redeem or to institute a suit for redemption of the 
mortgaged property, (’06) 28 All 638 (640) (DB)*(1900) 
4 Cal W N 266 (268) (DB) * (Yol 4) 1917 Nag 137 
(138) : 14 Nag L B 184 * (Vol 9) 1922 Cai 23 (24) : 49 
Cal 626 (DB)*(Yol 14) 1927 Pat 25 (26) jDB)*(Voi 13) 
1926 Rang 183 (184) : 4 Bang 96 (DB) * (Yoi 18) 1931 
Mad 642 (547, 548) (DB) * (Yol 23) 1936 Mad 70 (74. 
78) : 59 Mad 312 (DB) * (’01) 4 Oudh Gas 100 (103) 
(DB)*(Vol 23) 1936 Nag 207 (208) 5 I L B (1936) Nag 
183*{’92) 16 Bom 705 (707) (DB). 

[2] A purchaser of the equity of redemption is enti- 
tled to redeem or sue for redemption even if ha has 
purchased only a portion of the equity of redemption. 
(Yol 20) 1933 Pat 33 (85) (DB)*{Vol 16) 1929 Bom 139 
(140, 141) : 63 Bom 353 * (»98) 21 Mad 64 (66) (DB)* 
(’04) 27 All 178 (182) (DB) * (Yol 20) 1933 Rang 892 
(393) (DB)*(Yo] 14) 1927 Cal 559 (561) (DB)*(Yol 10) 
1923 Mad 6B3 (534) : 47 Mad 7 (DB) * (Vol 4) 1917 
Oudh 415 (415, 416)*(Vol 15) 1928 Lah 106(105) (DB), 

[3] A purchaser of equity of redemption can redeem 
or sue for redemption even if be has purchased th© 
same in execution of a decree. (Yol 24) 1937 Oudh 
493 (497) : 13 Luck 484 (DB) * (’12) 15 Oudh Cas 211 
(217, 218)*(Vol 24) 1937 Nag 205 (208) : I L R (1937) 
Nag 367 * (Vol 16) 1929 Nag 246 (250) : 25 Nag L B 
19 * (Yol 9) 1922 Cal 82 (34) (DB) * (Yol 10) 1923 Ail 
232 (232) (DB) * (Vol 7) 1920 Mad 389 (390) (DB)® 
(’91) 16 Bom 486 (491) (DB) * (’04) 26 All 464 (466) 
(DB) * (’01) 3 Bom L E 92 (94) (DB) * (Vol 20) 1933 
Cal 728 (731) : 60 Cal 948 (DB). 

' 8. Person contracting to purchase mortgaged 
property — [1] A person who has merely entered into 
a contract to purchase the mortgaged property cannot 
redeem or institute a suit for redemption of such pro* 
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p&dy on tbe basis of the contrad. fVol 13) 1926 Mad 
S97 (598)«<(’02) 15 0 P L R 175 (177) ^ (Vol S3) 1986 
Nag 209 (213) : I L E (1936) Nag 127 (DB). 

[2] N was claiming oertein rights in a eertain estate 
—He having no money with which to proseoote his 
claim executed an agreement in favour of D whereby 
D undertook to finance his litigation and to recoup 
himself by retaining half of anything that the Courts 
awarded On the strength of this agreement D insti- 
tuted a suit for redemption of a two annas share in a 
village in which N had the right to redeem four annas 
—Held that D had no right to redeem, as the agree- 
ment was neither a sale nor a transfer. (Yol 15) 192S 
Oodh 298 (299) (DB). 

9. Transferee pendente iite.— [IJ A transferee 
from the mortgagor during the pendency of a suit for 
sale, foreclosure or redemption of the mortgage is bound 
by the decree or order made in the suit. (Vol 2) 1915 
Nag 28 (28) : 12 Nag L K 50 ^ fVol 13) 1926 Nag 21 
(23) : 23 Nag L K 86 iF(’ 07) 29 All 76 (80, 81). 

[2] A transferee from the mortgagor pending mort- 
gage suit will be entitled to redeem the mortgage. (Yol 
20) 1933 Nag 171 (173) ; 80 Nag h R 265 (DB). 

[3] A transferee from the mortgagor pending a 
mortgage suit can redeem only before a final decree 
debarring the mortgagor from redeeming the mortgaged 
property under 0. 34, E, 3 or R. 8, Civil P, C., is 
passed, or before the confirmation of sale made in 
pursuance of a final decree under 0. 34, B. 5 or E 8, 
Civil P. 0. (Vol 2) 1916 Nag 28 (28) : 12 Nag L R 50® 
(Yol 83) 1946 Mad 61 (52)*(Yol 13) 1926 Nag 21 (22, 
23) : 28 Nag L B 86®(^89) 26 Cal 966 (970, 971) (DB)® 
(’01) 28 All 331 (334) (DB). 

[4] Suit for foreclosure —Six months* period granted 
for redemption—Transfer by mortgagor after the period 
— Subsequent order absolute for foreclosure — Suit by 
purchaser for redemption untenable. (’07) 29 All 76 (81). 

[6] Mortgage after preliminary decree which pro- 
vided for foreclosure in case of default within eertain 
period— No redemption during the period— -The mort- 
gagee is bound by foreclosure. (’0?) 10 Oudh Cas 356 
(358) (DB). 

[6] Suit on mortgage by one creditor — During 
pendency attachment and sale of property by another 
oredltoE— No claim by latter creditor for redemption — 
Former creditor can work out his decree unafiected by 
attachment and sale. (Vol 24) 1937 Nag 400 (401,402): 

I li R (1937) Hag 452. 

10. Donee.— [1] A person to whom a gift has 
been made of the equity of redemption can redeem or 
institute a suit for redemption of the mortgaged pro- 
perty. (Yol 8) 1921 Bom 413 (413) : 46 Bom 105 (DB). 

11. Lessee oS mortgaged property.-~[l] A lessee 
is entitled to redeem the mortgage, as a person having 
an interest in the light to redeem. (T2} 17 Cal L Jour 
384 (387) (DB)®(Yoi 13) 1926 Nag 496 (498) : 23 Nag 
L B 128®( 01) 4 Oudh Cas 100 (103) (DB) (Obiier.) ® 
(’96) 19 Mad 151 (153) (DB) ® (Yol 10) 1923 All 140 
(141) (DB) ® (Yol 27) 1940 Bom 15 (16, 17) : I L R 
(1939) Bom 713. 

[2] Following persons have been held to have an 
“interest*’ within this clause ; 

(a) A perpetual lessee. (Vol 12) 1925 Oudh 270 (271) 
®(Yol 10) 1923 Nag 273 (273. 274) : 19 Nag L R 
18 ® (’07) 29 All 679 (682]®(Voi 16) 1929 AU 616 
(617). 

(b) A lessee for a term of years. (Yol 13) 1926 Nag 
496 (498) : 23 Nag L R 128®{Vol 24) 1937 Oudh 
146 (148) : 12 Luck 161 ® (Yol 20) 1933 Nag 44 
(46) ; 29 Nag L B 77. 

(c) An ex-pxoprietary tenant. {Yol 5) 1918 All 392 
(392) (DB). 


(d) A Yerumpaii07n> fconant la Malabar claiming 
under a lease from the oUidar, (’96) 19 Mad 151 
(163) (DB). 

(e) A holder of a Buripeshgi lease. (*80) G Cal B17 
(319) (DB) ^ (Yol 24) 1937 Oudh 146 (148) ; 

Luck 161 ® (Yol 7) 1920 Nag 176 (176) : 10 Nag 
L E 180®{’82) 8 Cal 79 (87) (DB). 

(f) A patnidar. (’82) 8 Cal 79 (87) (DB)’5'(’92) 21 Cal 
116 (120) (DB). 

(g) A der patnidar. (Yol 9) 1922 Cal 23 (24) ; 49 Cal 
626 (DB). 

[3] A year-to-year lessee is not a person entitled to 
redeem under cl. (a). (Yol 12) 1925 Oudh 270 (271), 

[4] Where A mortgages property to B usulructuarilj 
and B leases back the property to A who sub-leases 
the same to C, 0 is not entitled to redeem this mort« 
gage. (Yol 22) 1935 Mad 813 (814). 

[5] After mortgage, mortgagor granting lease of 
mortgaged property — Lease binding on mortgagee — 
Lessee is not entitled to redeem. (Vol 34) 1947 Nag 210 
(216, 222) (DB). 

[ 6 ] Lease by mortgagor subsequent to mortgage — 
Lease binding on mortgagor but not on mortgagee — 
Leasee is entitled to redeem. (Yol 32) 1945 Pat 106 (107) 
(FB). 

[7] Where the lease of the property executed by the 
mortgagor subsequent to the mortgage is void, the 
lessee has no right to redeem. (Yol 32) 1945 Pat lOS 
(108) (DB). 

12. Landlord, if can redeem mortgage by 
tenant.— .[1] Where the landlord is not entitled to the 
reversion except on failure of all tbe heirs of the 
tenant, his interest is really not a subsisting interest at 
all but merely a spes successtonis and he cannot he 
said to have any “interest” such as will entitle him to 
claim redemption of a mortgage by the tenant of his 
holding. (*09) 12 Oudh Cas 201 (204) (DB) ® (’02) 15 
CPLR 175 (178). 

[2] Tenant dying without heirs — Holding reverting 
to landlord — Landlord is entitled to redeem, (’ll) 33 
All 111 (116) (FB). ((’08) 30 All 488, Overruled,) ® 
(’09) 12 Oudh Cas 201 (204) (DB). ((’98) 1 Oudh Cas 
42, Overruled.) ® (Vol 20) 1933 Bom 97 (99) : 67 Bom 
194 (DB) ® (Vol 12) 1925 Pat 57 (59) : 3 Pat 818 
(DB) ® (Vol 19) 1932 All 437 (438) (DB) ® (Yol 14) 
1927 Lah75 (77), 

[3] Tenant abandoning village — Holding reverting 
to landlord — Landlord can redeem. i(’09) 12 Oudh Cas 
197 (200) (DB). {Overruling (’98) 1 Oudh Gas 42.) 

[4] Ejectment of ex-proprietary tenant — Holding 
reverting to landlord — Landlord is entitled to redeem# 
(Yol 19) 1932 All 53 (55) (DB). 

[6] On the relinquishment of the holding by the 
tenant, the landlord would be entitled to redeem. 
(Yol 10) 1923 All 263 (263) (DB) ® (’ll) 10 Ind Cas 
307 (308) (DB) (Cal). 

13. Superior proprietor under C, P. Land Re- 
venue Act. — [1] Where a superior proprietor holds a 
decree against the inferior proprietor on account of the 
sum payable under the sub-settlement he is entitled to 
redeem a mortgage on the land comprised in the sub- 
settlement. (’98) 31 C P L B 95 (101, 102). (Casa under 
S. 65, 0. P. Land Revenue Act XYIII of 1881.) 

14. Remainderman. — [1] A, a holder of a life 
estate, mortgaged the entire proprietary interest in the 
land to B, The life-estate holder died and thereafter 0^ 
the remainderman, accepted the mortgage as binding 
on him and claimed redemption. It was held that he 
could do so, (Vol 18) 1931 Oudh 358 (362) : 6 Luck 
715 (DB). 

15. Reversioner under Hindu law.— [1] Follow- 
ing views have been expressed on the question whether? 
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a reYersionei undei Hindu law is entitled to redeem a 
mortgage during tlie life o! the limited owner. 

(a) Daring tfis life-time of the limited owner the 
reveisioner has no present interest in the property 
held by the limited owner so as to entitle him to 
redeem the mortgage. (Vol 6) 1919 Oudh 217 
(220) fDB) ^ (Yol 17) 1930 Oudh 294 (296) : 5 
Luck 691 (DB) ^ f'08) 30 All 497 (498, 499) (DB). 

(b) Ordinarily, a reversioner cannot redeem, but he 
can do so where it is necessary to preserve the 
property from loss. (Vol 8) 1921 Mad 272 (276) : 
44 Mad 951 {DB) © {’13) 36 Mad 426 (435, 436) 

(c) Irrespective of the question of the necessity of 
preserving the property from loss, a reversioner 
has sufficient interest in the property held by the 
limited owner so as to entitle him to redeem the 
mortgage. (Yol 12) 1925 Oudh 30 (33) ^ (Yol 2) 
1916 Oudh 177 (ISO) (DB) ^ (Yol 16) 1929 Hag 
27 (29) © (Yol 12) 1925 Mad 95 (105)- (DB). (Per 
Spencer, J, — Obiter,) 

16. Surrender of mortgaged property by Hindu 
widow to next reversioner. _ [1] A Hindu widow 
mortgaged the estate of her husband and then by a 
compromise surrendered the possession of the estate to 
the next reversioner who agreed to hold the estate for 
hex^and pay her a fixed sum in cash and grain for her 
maintenance. It was held that the next reversioner 
could redeem. (Vol 6) 1919 Lab 169 (UO). 

17. Transfer from limited owner under Hindu 

law, — [1] Where a Hindu widow or other limited 
owner moitgages the estate to A and then transfers her 
equity of redemption to B, the mortgagee A has no 
locus sicmcLi to resist the claim of B for redemption on 
the ground that the transfer to B is beyond the powers 
of the limited owner. (Yol 8) 1921 Bom 413 (413) : 45 
Bom 105 (DB) © (Yol 19) 1932 Oudh 342 '(343) :6 
Luck 710. ^ 


18. Crown acquiring mortgagor’s interest by 
escheat. — [l] Property escheating to Crown-Grown 
takes property subject to mortgage, if any. (1861) 8 
Moo Ind App 500 (525, 526, 527) (PC). (Property of 
Hindu Brahman.) 5* (’66) 11 Moo Ind App 619 (635, 
636) (PC) © (’75) 1 Cal 391 (401) : 3 Ind App 92 (PC). 

[2] Property ^ subject to mortgage escheating to 
Crown — Crown is entitled to redeem mortgage. (’66) 11 
Moo Ind App 619 (636) (PC). 

19. Heirs of mortgagor. — [1] A person who 
succeeds to the original mortgagor as his heir can 

mortgaged property. (Vol 7) 1920 Pat 67 
(69, 70) : 5 Pat L Jour 644 (DB) © (1900) 24 Bom 556 
® ^2) 1925 All 707 

(710) : 47 All 803 (DB). 

20. Son under Mitakshara law [1] Under the 

Mitakshara law, the son takes by birth an interest in 
the ancestral property of the familv, and has a right to 
redeem the mortgage. (Yol 29) 1942 Kag 39 (41) : ILK 
a942) Nag 543 (DB) © (Yol 20j 1933 Nag 44 (46) : 29 

1^1 PallTsVsof 

[2] Sell-aoguired property of father — Son cannot 
redeem during father's lifetime — After father’s death, 
redeem. (Yol 3) 1916 Pat 373 

(3 80] (DB). 

Mortgage by manager of joint Hindu family. 
— LlJ Where the manager of a joint Hindu family 
mortgages the family property for a binding purpose, 
and subseguently the family gets divided in status, each 

1 ^ redeem the mortgage. 

(’13) 13 Mad L Tim 145 (147) (DB). 

22. Member of Malabar tarwad [ 1 ] Only under 

very special oiroumstanoas (the onus of proving which 
is on the junior members) can the junior members of 


a Malabar Tarwad be allowed to maintain a suit for 
redemption of a kanom granted by Iheir karnavan. 
(Vol 7) 1920 Mad 401 (401) : 43 Mad 383 (DB). 

[2] Collusion between karnavan and kanomclar oi 
prejudice to the tarwad interest by the continuance of 
the kanom will entitle the junior members of a tarwad 
to redeem the mortgage. (Yol 10) 1923 Mad 706 (706, 
707) (DB). 

23. Tenants-in«common, — [IJ Ono tenant-in- 
common has no right to redeem a mortgage created by 
another tenant-in- common of his share in tbe common 
property. (Vol 17) 1930 Nag 173 (176j :26 Nag LB 20S. 

24 Attaching judgment-creditor, — [1] The attach- 
ing creditor does not obtain by reason of the attach- 
ment any interest in or charge or lien upon the 
attached property. (’98) 25 Cal 179 (185) : 24 Ind App 
170 (PC) (’02) 29 Cal 428 (431) (FB) ^{Yol 17) 1930 
Mad 801 (807): 53 Mad 881 (FB). (Conf waning (Yol 12) 
1926 Mad 266 on Letters Patent appeal and ovGrruling 
(Yol 1) 1914 Mad 439 : 37 Mad 418.) 

[But see (*03) 23 All 446 (452, 453) (DB).] 

[2] The attaching creditor is not a person who may 
redeem the mortgaged property. (Vol 23) 1936 Ail 
512 (513). 

25. Government attaching property under section 
88, Criminal P. C. — [1] Government attaching pro- 
perty under S, 88, Criminal P. C. — Government comes 
within category of persons who may redeem or institute 
suit for redemption of mortgaged property under S. 91. 
(Vol 17) 1930 Mad 1017 (1020) (DB). 

26. Judgment-creditor obtaining order for ap- 
pointment of Receiver under S. 51, Cl (d), Civil 
P. C.— [1] A judgment-creditor who has obtained an 
order for the appointment of a Receiver of the judg- 
ment-debtor’s property under S. 51, el. (d), Civil P. C., 
in execution of a decree cannot be said to have an 
interest in the property. (’37) ILK (1937) 1 Cal 65 
(68, 69)* 

27. Person holding decree for sale of mortgaged 
property, — [1] Prior mortgagee bringing suit for sale 
on his mortgage — Subsequent mortgagee impleaded — 
Suit decreed against mortgagee but dismissed against 
subsequent mortgagee— Subsequent mortgagee suing on 
his mortgage—. A held vas entitled to be impleaded as 
party as he had right to redeem subsequent mortgage. 
(Vol 25) 1938 Oudh 10 (10, 11) : 13 Luck 625 (D B). 

28. Trustee. — [1] A person holding property as a 
trustee has an interest in the property which would 
entitle him to redeem a valid mortgage on the pro- 
perty. (Yol 7) 1920 Lah 480 (481) (DB). 

[2] Where there are more trustees than one, so far 
as the question of redemption of a mortgage is con- 
cerned the wide language of S. 91 entities one of several 
trustees to bring a suit to redeem a mortgage of the 
trust property without averring or proving that the 
other trustees were asked to join as plaintiff’s in the 
suit. (’03) 26 Mad 649 (653) (FB). (Overruling (’01) 
24 Mad 296.1 © (Vol 7) 1920 Mad 746 (747) (DB). 

[See however (Yol 7) 1920 Mad 965 (967) (DB) ] 

[3] Where A^ B, C and D are the trustees, and A 
and B alone grant a mortgage of the trust property 
without consulting the others, the mortgage is invalid 
and not binding on the trust, and even A and B cannot 
on behalf of the trust claim to redeem the morteaire* 
{’12) 16 Ind Cas 435 (435) (DB) (Mad). 

29. Benamidar, — [1] A benamidar executing & 
mortgage on the property which he holds benami for 
the real owner can maintain a suit for redemption of 
the mortgaged property. (Yol 20) 1933 Mad 635 (635) 
© (Yol 7) 1920 Pat 21 (24). 

[2] A person purchasing the mortgaged property 
from a mortgagor, bsnami for another person, is entitl- 
ed to maintain the suit for redemption in his own 
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siame. (Vol 7) 1920 Pat 21 (24) © (Vol 20) 1933 Mad 

835 (636). 

30. Trespasser, — [1] A mere trespasser who has 
not perfected his title by adverse possession has no 
right to redeem; and if the mortgagee allows sneh a 
person to redeemj the true owner can treat the trans- 
action as a nullity. But when he acquires the iaterefifc 
of the mortgagor by adverse possession he is entitled to 
redeem. The fact that the trespasser acquires, by 
adverse possession, the interest of the mortgagor, subse- 
quent to the act of redemption by him, cannot validate 
roch redemption, (Vol 6) 1919 Oudh 217(219, 222) (DB). 

[2] Holding mortgaged — Sale of holding in execution 
of rent decree— Decree and sale both void — Purchaser 
at sale held entitled to redeem. (Vol 32) 1945 Pat 289 
(291) (DB). 

31. Person with imperfect title to equity o! re- 
demption— [I] Suit for redemption — Plaintifi having 
imperfect title to mortgaged property at time of filing 
salt — During hearing of case plaintiS proving perfect 
title — Plaintifi is entitled to decree for redemption. 
(’82) 6 Bom 139 (142, 143) {DB)®(1900) 1900 Pun L R 
No. 23, page 93 (95) (DB). 

[2] A purchasing mortgaged property in execution of 
mortgage decree — A filing suit for redemption — Sale 
certificate in A*s favour not instituted when suit was 
filed— Sale certificate subsequently issued and A produc- 
ing same at hearing of suit — A held was entitled to 
decree for redemption. (’82) 6 Bom 139 (142, 143) 
(DB). 

[3] ^ If a person, at the hearing of the case, sets up a 
new title, based upon purchase of rights made after 
the institution of the suit and not the ripening of the 
prior imperfect title, the suit for redemption cannot 
succeed. (1900) 1900 Pun LR No. 23, page 93 (95) (DB). 

[4] A person with an imperfect title to the equity 
of redemption can make a tender under 0. 21, R, 69, 
clause (3) of the Civil P. 0. and have the sale in 
execution of a mortgage decree stopped. (’07) 11 Cal 
W N 495 (496) (DB) ^ (’99) 26 Cal 966 (972) (DB). 

32. Persons entitled to maintenance from an 
estate,— [1] A mere right to receive maintenance 
from an estate does not amount to an interest in or 
charge upon property mortgaged and the person entitled 
to such maintenance cannot redeem a mortgage on the 
^tate (1900) 22 All 191 (199) ; 27 Ind App 51 (PC)© 
(’09) 12 Oudh Cas 37 (39). 

33. Mortgage by occupancy tenant— Right of 
person recognised by landlord as tenant to redeem. 
— [1] Where an occupancy tenant mortgaged hia land 
to X and after the death of the tenant, Y claimed to 
redeem the mortgage on* the ground that he had been 
recognised by the landlord as the occupancy tenant, it 
was held that such recognition was not sufficient to 
give him a right to redeem a mortgage held by a third 
party in the absence of evidence that he acquired the 
sights as heir of the mortgagor. (Vol 12) 1926 All 15 
(16, 16). 

34. Clause (b) — Surety. — [1] Clause (b) gives a 
surety for the payment of the whi de or part of a mort- 
gage-debt a right to redeem or to institute a suit for 
redemption of the mortgaged property. (Vol 19) 1932 
Nag 171 (171) ; 23 Nag L B 214. 

[2] A surety who covenants to pay only the interest 
on the principal amount is entitled to redeehi the mort- 
gage. (1869) 4 Oh App 204 (207) 38 li J Ch 220, 
Green v. Wyun © (1882) 19 Ch D 615 (622) : 61 L J 
Gh 690, Forbes v J ackson* 

[3] A surety for a part only of a debt is on payment 
o! that debt entitled pro tanto to the security held by 
the creditor as cover for the debt as a whole. (V<»1 31) 
1944 Mad 195 (206) ; I L R (1944) Mad 340 (DB). 


[4] A surety has no right to redeem if the surety- 
ship is for another debt or for a part of the debt whioli- 
is not covered by the mortgage, (1827) 57 E R 747 
(749) : 2 Sim 155 Wade v, Coope, 

[5] Person standing surety for another’s debt — , 
Debtor also executing mortgage as additional security 

— Surety is not entitled to redeem mortgage. {Vol 31) 
1944 Mad 195 (206) : I L R (1944) Mad 340 (DB). 

35. “May redeem.” — [1] Redemption is a right 
and not a liability. A person having that right cannot^ 
therefore, be forced to exercise it against his will, (11) 
21 Mad L Jour 213 (226) (PB) © (Vol IS) 1926 Ali'48a 
(487) (DB) © (Vol 22) 1935 Gal 139 (141) : 62 Cal 75 
(DB) © (Vol 8) 1921 Low Bur 61 {63} : 11 Low Buie 
Bui 119 (DB) © (Vol 18) 1931 Mad 542 (548) (DB) © 
(Vol 28) 1941 Cal 484 (4S3) : ILK (1941) 1 Cal 
514 (DB) 

[2] A subsequent mortgagee who is entitled to re- 
deem a prior mortgage under cl. (a) of this section can- 
not be compelled to redeem the prior mortgage before 
he can sue on his own mortgage, (’ll) 21 Mad L Jour 
213 (226) (FB)© (Vol 13) 1926 All 480 (486 487) (DB) 

© (Vol 3) 1916 Nag 120 (122) : 13 Nag L R 69 © (’98) 
11 C P L R 76 (78, 79) © (’04) 7 Oudh Cas 830 (332, 
333) © (Vol 28) 1941 Cal 484 (488) : I L R (1941) 1 
Cal 514 (DB). 

[3] A second mortgagee owes no duty to the mort- 
gager to redeem the prior mortgage — He is entitled 
to do so if he thinks it desirable to protect his own in- 
terest. (Vol 29) 1942 Cal 290 (291) : I L R (1941) 2 
Gal 551. 

36. Partial redemption. — [1] The very general 
words of this section “any person having an interest in 
or charge on a property can institute a suit for the 
redemption of the mortgaged property” cannot be cons- 
trued to mean that a plaintiff who owned only a frac- 
tionahshara can redeem other shares than his own 
when the owners of those other shares object to his 
redeeming their fractions or contend that their shares 
have already been redeemed by them. (Vol 3} 1916 
Mad 863 (865. 869) ; 38 Mad 310 (DB). 

37. Order of redemption. — [1] Where a subse- 
quent mortgagee had obtained a decree for redemption 
against the prior mortgagee, it was held that so long 
as the decree remained in force and executable, the 
right to redeem the prior mortgage, as between the 
mortgagor and the second mortgagee, was preferentially 
in the latter. (’12) 35 Mad 42 (43) (DB), 

[2] Prior mortgagee obtaining decree for forecloaura 

— Subsequent mortgagee not impleaded in mortgage 
suit — Prior mortgagee becomes owner of equity of 
redemption and is entitled to redeem buhsequent mort- 
gage (Vol 9) 1922 All 135 (137) ; 44 All 462 (DB) © 
(Vol 11) 1924 Nag 198 (199) ©(Voi 6) 1919 Nag 93 (94). 

[3] Suit for redemption of prior mortgage •— Subse- 
quent mortgagee not made party — Decree for foteolosnre 
in prior mortgagee’s favour — He is entitled to redeem 
subsequent mortgage. (’04) 28 Bom 153 (170) (DB), 

[4] A prior mortgagee who, having obtained a decree 
for sale on his mortgage without impleading the subse- 
quent mortgagee, himself purchases the property in exe- 
cution of the decree for aale, he is entitled to redeem 
subsequent mortgage. (’90) 18 Cal 164 (179, 181) ; 17 
Ind App 201 (PC). 

[But see (’09) 1 Ind Cas 505 (506) (All) © (’92) 16 
Mad 121 (125, 126) (DB)] 

[5] Prior mortgagee foreclosing without impleading 
puibne mortgagee and then claiming to redeem latter— 
Puisne mortgagee himself claiming to redeem prior 
mortgage— Prior mortgagee should m equity b© allowed 
to redeem subsequent mortgagee (Vol 12) 1925 All 804 
(807) : 47 All 751 (DB) © (’04) 28 Bom 153 (170) (DB> 

1037 & 1038 A, M, 
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®[92-. Any of the persons referred to in sectioE 91 (other than th© mortgagor ) and any 
BabrogatioB. co-mortgagor sliallj on redeeming property subiect to the mortgage, have, 

BO Car as regards redemption, foreclosare or sale of such property, tli© same rights as the mortgagee 
whose mortgage he redeems may have against tlio mortgagor or any other mortgageea 

The right conferred by this section is called the right of subrogations and a person acq_uiii% 
the same is said to ba subrogated to the rights o! the mortgagee whose mortgage h© redeemSo 

A person who has advanced to a mortgagor money with which the mortgage has been redeemed 
shall be sabrogated to the rights of the mortgagee whose mortgage has been redeemed^ if the 
mortgagor has by a registered instrument agreed that such persons shall be so subrogated. 

Nothing in this section shall be deemed to confer a right of subrogation on any person unless: 
Ih© mortgage in respect of which the right is claimed has been redeemed in full.] 

[a] Ssa 92 t ^ 91 we^e mserted by th© Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 46. 

~ Note 37 (eontd ) . SECTION 92 — SYNOPSIS 


(Vol 20) 1933 Ca! 181 (182) ^2^ (Vol 6) 1919 Nag 93 
(94) ^ (YoJ 8} 1921 Mad 648 (649) 

[But see (VoUl) 1924 Nag 198 (199)^ ( 08) 8 Cal L 
^omin (176) (DB) •g' (’08) 13 Mad L Joiie 72 (74) 
(DB).] 

38p Onns oi prooi,-.-fl] apbrson ofeher than the 
mortgagor claims to radsfiu, he mast prove that he is 
one of the person-! described in S. 91, (Vol 13) 1926 All 
725 (726) (DB) ^ (’02) 15 C P L B 175 (176, 177) ^ 
(’09) 12 Ondh Ca^ 37 (89)-I» (’91) 1891 Pun Ra No lOlj 
p, 478 (482) (DB) (Vol l) 1914 Mad 23 (28) (DB). 

[2] Where a person claims to redeem in the capa» 
city of a puisne mortgages he must prove the due exe- 
cution of the puisne mori.g*cigo, and this is so even when 
the mortgagor admits the due feAecution of the mortgage. 
(Vol 13) 1926 All 725 (726) (DB) ^ (’92) 15 Mad 54 
(55) (DB). 

[3J It Is not nsecssajry lor a sabsequent mortgagee 
or a parciia'“Sr okiming to redeem to prove the passing 
of consideration for the mortgage or transfer. (’92) 15 
Mad 54 (o5, 56) (DB) 

[4] Mortgagor efiecting mortgage and dying 
Second mortgage by his major son actirg for minors — 
Third moifgc’.ga by widow acting for minor sons — 
Bait for redemption by second mortgagee — Sons sup- 
porting his claim — Plea by first mortgagee of inoapa- 
oity of major son efifeeting second mortgage was dis- 
^liowr-d. (Voi 14) 1927 Lab 81 (81). 

[5] Where property b^onging to a minor was by 
his guardian first mortgaged to one person and then 
sold to another, the mortgagee could not in a suit to 
redeem his mortgage by the vendee, impugn the sale 
and contend that it was not made for the benefit of 
the minor. (’91) 4 G P L R 128 (129). 

[6] Wh<=‘n a person claims to redeem as the heir o£ 
the mortgagor under the Muhammadan law and there 
are several collaterals of the mortgagor, he must prove 
that he has a preferentml right of succession. (Yoi 10) 
1923 lah 222 (223). 

39. Whether section applies to redemption of 
charges — [1] Charge for inamtenacce was given in 
perpeioity to X and his heirs — Charge is not capa- 
ble oi redemption — All that can be doo© is to pay up 
arrears of mamteoance and prevent sale ol property, 
(Vol 20) 1933 Ail 934 (9S8) (DB). 

[2] Hindu widow obtaining decree for maintenance 
charging certain properties Execution for arrears — 
Third party purchasing properties subject to charge for 
further maintenaoce — Subsequent mortgage© of pro- 
perty could redeem purchaser by paying arrears, 
(Vol 22) 1935 Mad 867 (869) : 59 Mad 101 (DB). 

[3] Money "decree on mortgage by father paid oS 
by on© of his heirs who remained in possession by con- 
sent of others — Payment held created charger and 
Other co-heirs wer© entitled to redeem, (Vol 6) 1918 
hov3 Bur 143 (144) : 9 Low Bur Bui 169 (DB), 


!, Scope. 

2. Applicability to charges, 

3. Right of subrogation arises on redemption* 

4. There must be relationship of mortgagor and 
mortgagee. 

5. ‘^Other than the mortgagor.” 

6. Covenant to pay mortgage — Effect of. 

7o Redemption by subsequent mortgagee, 

8. Redemption by prior mortgagee. 

9o Redemption by purchaser. 

10. Redemption by surety. 

11. Redemption by co-mortgagor. 

12- Redemption by volunteer. 

13. Redemption by a person claiming under a void 
or voidable title. 

14. Redemption by trespasser. 

15. Third paragraph, 

16. Person who has advanced money to a mort*' 
gagor. 

17. “Mortgage has been redeemed.” 

18. Sale or mortgage to pay off prior mortgage 
Whether the first or the third paragraph 
applies. 

19. Fourth paragraph ' — Mortgage must be 
deemed in full. 

20. Rights of subrogeco 

21. "Right of subrogation is available to successors- 

!n-mterest, 

22c Purchaser entitled to subrogation — Pre-emptox 
whether can claim that right. 

23. Enforcement of rights acquired by subrogation. 

24. Defence of subrogation is not barred even if 
suit to enforce it is time-barred. 

25. Plea of subrogation. 

1. Scope.— [1] Subrogation means that on© par- 
son is substituted for another in regard to the latter’s 
rights and iiabUities in a certain matter. (Vol 32) 1945 
P G 23 (28, 29)*{P C) © (Vol 30) 1943 Bom 191 (192) 
(DB) © (Vol 29) 1942 Nag 111 (112) : ILR (1942) Nao 
393, 

[2] The first paragraph deals with legal subrogation 
and the third paragraph with conventional subrogation. 
(Vol 23) 1936 Mad 171 (174) : 59 Mad 359 (F B) © 
(Voi 23) 1936 Nag 32 (33) : 31 Nag L R (Sup) 169 © 
(Vol 29) 1942 Oudh 260 (261) ; 17 Luck 755 (FB). 

^ [3] Apart from the right given by this section a 
right of subrogation cannot foe granted on equitafol© 
grounds in the case oi mortgages. (Voi 26) 1939 All 
141 (151, 153) : I L E (1939) Ail 24 (D B) © (Voi 32) 
1945 Mad 500 (502) 

[4] A person paying of a prior mortgage may have 
two remedies: (a) to proceed against'' the mortgagor 
under S, 69 of the Contract Act; and (b) to exercise higi 
right of subrogation. (Vol 9) 1922 Pat 499 (501) : I 
Pat 780 (D B) © (Voi 14) 1927 Cal 393 (394) ; 54 Ca! 
424 (D B) © (Vol 21) 1934 Nag 84 (87) ; 80 Hag h B 
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Section 92 — Note 1 (eontd^) 

148 (D B) ^(Vol 29) 1942 Nag 111 (113): I L R (1942) 
Nag 393 ^5* (Vol 32) 1945 Mad 500 (502). 

[5] SeotioB 69 of tbe Gofitract Act; coniers onlj a 
personal right. The partj claiming it eoa enforce it In 
Mi OTsn rij'ht and cot in the right of the prior mort“ 
gages. Bj tLo right of sub’-ogations on the other haadj 
the person paying off a mortgage ae^mroD the rlghtj 
and powers of the mortgagee whom he pays off (Vol 9) 
1922 Pat 499 (501) : 1 Pat 780 (D B). {Dissenling from 
(Vol 9) 1922 All 153 : 44 All 67)i«(Vol 2i) 1937 Nag 
402 (406) ^(Vo! 24) 1937 All 588 (591) : I L E (1937) 
All 880 (F B) ® (Vol 29) 1942 Nag 111 (IIS) : 1 L B 
(1942) Nag 393 

[6] The principle underlying this section has been 
applied to the Ponjab oiid the North-West Frontier 
Province. (Vol 28) i941 Lah 53 (55) ^ (Vol 23) 1936 
Lab 390 (392) (D B) ^ (Vol 26) 1939Pesli 34 (37) (DB) 
^•(Vol 24) 1937 Pesk 5 (5). 

[7] Tb® technicality in the third paragraph xeqnir- 
ing the agreement to he by a registered instrument is 
not adhered to in Punjab and North-Weat Frontier 
Province, Sock an agreement may be either express or 
implied. (Vd 23) 1936 Lah 390 (392) {D B) ^ (Vol 24) 
19B7 Pesk 5 (5) (Vo! 28) 1941 Lak 63 (55), (Agree- 
ment may be smplifd from intention ol parties.) 

[8] The section has a retrospective effect excepi in 

proceedings pending on the 1st of April 1930 (Vol 24) 
1937 All 588 (597) ; I L R (1937) All 880 (F Bi ^ (Vol 
32) 1945 Ail 239 (243) : I L R (1945) All 73B (F B) ^ 
(Vol 25) 1938 Bom 115 (119) (Vol 29) 1942 Bom 

227 i229) (D B) ^ (Vol 32) 1945 Cal 194 (197) (DB) ^ 
(Vol 27) 1940 Pat 385 (393) : 19 Pat 752 (FB). 
(Manohar Lall J. dimntmg ; (Vol 21) 1934 Pat 127 : 
IS Pat 111, Overruled )^Yo\ 25) 1938 Oudh 127 (132): 
14 Luck 71 (FB) ^ (Vol 29) 1942 Oudh 449 (451) : 19 
Luck 70 (F B). 

[But see (Vol 23) 1936 Mad 171 (173) ; 59 Mad 
859 fFB) ►PlVol 25) 1938 Rang 806 (310) : 1938 
Rang L R 430 (FB).] 

2 Applicability to charges. — [1] By virtue of 
S. 100, a person who pays off a charge on a property is 
subrogated to the rights of the charge- bolder. (Vol 31) 
1944 P C 96 (iOO) : 24 Pat 89 : I L E (1945) Ear (P C) 
28 (P C) fVo! 24) 1937 Peeh 5 (5) (Vol 34) 1947 
Nag 43 ^45) (l) B) ^ (Vol 21) 1934 Nag 84 (87) : HO 
Nag h R 148 (DB)^«(Vol 21) 1934 Mad 353 (354) (OB). 

[2] It has been held that a charge which a landlord 
has for rent under S. 65 ol the Bengal Tenancy Act of 
1885 or under S. 9 of the 0. P. Tenancy Act of 1920 is 
peculiar to himseli. A person other than the tenant 
who pays lent to th© landlord is not subrogated to the 
rights of the landlord. (Vol 21) 1934 Pat 70 (72) 
(S 65, Bengal Tenaocy Acl) ^ (Vol 27) 1940 Nag 156 
(158), (S, 9, C. P. Tenancy Act,) 

[3] The section does not apply to a statutory charge 
which the Government has under S. 7 of the Land 
Improvement Loans Act (XIX of 1883) for tagai 
advance. (Vol 28) 1941 Bom 153 (155) (DB). 

3, Right o! subrogation arises on redemption. — 
[1] Where there has been no redemption no qaestion 
ol subrogation can arise (Voi 31) 1944 Mad 195 (206) ; 
1 L B (1944) Mad 340 (DB) ^ (Voi 11) 1924 Rang 204 
(205) : 1 Rang 7X4 (D B) (Vol 27) 1940 All 540 (543) 
& (Vol 21) 1934 All 1035 (1037) (D B) ^ (Vol 24) 1937 
Cal 336 (337) ^ (Vol 14) 1927 Nag 150 (153) (Vol 9) 
1922 Pat 92 (94) (D B). (Per DasJ.) ^ (’01) 4 Oudh 
Cas 273 (275). 

[2] A payment made before the date of confirmation 
of a sale held m pursuance of a mortgage decree will be 
a redemption of the mortgage entitling the person pay- 
ing to claim subrogation. (Vol 30) 1943 Pat 305 (308) ; 
22 Pat 187 (D B) ® (Vol 24) 1937 Nag 196 (196, 197) : 


I L B (1939) Nag 310 ^ (Vol 23) 1936 All SS (42) ; 68 
All 602 (P B), 

[S] Decree on prior mortgage obtained— -Prior mort- 
gage can be redeemed until sale under decree is con- 
firmed or final decree for foreclosure is passed, (Vol 32) 
1945 Cal 194 (198) (D B). 

[4] Suit upon mortgage — Passing of decree or sale 
in exeeutioa does not negative right of sobfogatioo — • 
Discharge of mortgage is necessary. (Voi 34) 1947 
Mad 18 (31) (D B). 

[5] From S. 92, it Is impossible to differential® be- 
tween the redemption, i, e., the payment of a prior 
mortgage and the discharge of a decree obtained on the 
prior mortgage by a subsequent mortgagee. The right of 
subrogation acquired by the subsequent mortgagee in 
either ca=a is identical (Fol 32) 1945 AU 239 (242): 

I L R (1945) All 733 (P B). 

4, There must be relationship of mortgagor and 
mortgagee. — [1] If the relation of mortgagor and 
mortgagee does not exist between the person who is 
primarily liable for the payment and the person to 
whom tho payment was made no right of subrogation 
wll arise in favour of any person. (Voi 3) 1916 Ail 44 
(46) (D B). 

[2] A mortgaged his property to B and then fo C; B 
sued on his mortgage, obtained a decree and purchased 
the property himself. B then sold the property to D. A 
sued D for possession of the property contending that 
D's purchase was on his behalf. The claim was decreed 
on condition that A should pay to D certain amount. 
In order to pay that amount A raised money on mort- 
gage from E and discharged the claim. In a suit by 0, 
the subsequent mortgagee E claimed a right of subro- 
gation on the basis ot the advance to A for discharging 
i)’s claim It was held that there was no relation of 
mortgagor and mortgagee between A and D and conse- 
quently no prior mortgage in discharge of which the 
payment was utilised. (Vol 16) 1929 tMad 890 (892) 
(DB). 

5. ‘‘Other than the mortgagor.”— [1] A mortgagor 
who has created more enoambranees than one cannot 
set a prior encumbrance which he has discharged 
against a later encumbrance. (Vol 26) 1939 Mad 949 
(951) (DB). 

[2] When a mortgagor pays off a prior encumbrance 
created by himself, be does nothing but perform his 
own obligation. (Voi 18) 1931 All 40 (42) : 52 All 1037 
(DB) (Vol 23) 1936 Gal 42 (43) : 62 Cal 677 (Voi 
25) 1938 Mad 779 (783) (DB) ^ (Vol 7) 1920 Oudh 204 
(208, 209) (DB). 

[3] A mortgagor cannot claim the right of subroga- 
tion. (Vol 25) 1933 Bjm 508 (509) (DB)‘F(Vol 26) 193S 
Mad 949 (951) (D B) -F (Vol 29) 1942 Oudh 465 (472) S 
18 Luck 366 (F B) ^ (Vol 2) 1915 AU 243 (243) : 37 
All 309 (D B). 

[4] Whenever a mortgagor pays off a prior mort- 
gage, the payment enures for the benefit of a subsequent 
mortgagee and enlarges his security by rend^^ring it 
more valuable. (’07) 5 Cal L Jour 95 (lOl) (DB) ® 
(Vol 18) 1931 Mad 642 (643) (DB) (Vol 16) 1929 
Mad 890 (891, 894, 895) (DB). 

[5] A mortgagor whose right to redeem a prior mort- 
gage is extinguished can again acquire that right by 
subrogation if he redeems a subsequent mortgagee 
whose right to redeem the prior mortgage bad not 
been so extinguished. (Vol 19) 1932 Nag 154 (155) : 28 
Nag L R 247. 

[6] “Mortgagor” includes his successor -in- interest. 
(Voi 6) 1919 Oudh 150 (151) ; 22 Oudh Cas 72. 

[7] ‘Mortgagor’ includes his agent. (Voi 18) 1931 All 
(40) (42) : 52 All 1037 (D B). 

6. Covenant to pay mortgage — Effect of — [1] A 
person who has oovenansed with the mortgagor to pay 
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Section 92 — Note 6 (contd.) 

oS a liability and who makes the payment in pursuance 
of the covenant cannot claim any right of subroga- 
tion. r05) 2 Cal L Jour 288 (298. 299) [m)^ (Vol 14) 
1927 Nag 150 (153) ^ (Vol 21) 1934 Oudh 129 (130) ^ 
(Vol 23) 1936 Cal 42 (43) : 62 Cal 677 (Vol 19) 1932 
1? 0 99 ( 101 ) (F C) vp (Yol 23) 1936 Mad 901 (904). 

[2] A purchaser of mortgaged property subject to the 
mortgage cannot be said to have covenanted to pay the 
mortgage debt, and can, if he pays off the mortgage, 
claim to be subrogated to the rights of the mortgagee. 
(Vol II) 1924 P 0 36 (38) : 47 Mad 190 : 51 Ind App 
140 (P C), (Auction-purchaser.) (’v84) 10 Cal 1035 
(1044) : 11 Ind App 126 (P C). (Do.) 

[3] Where a vendee or mortgagee from the owner 
covenants to pay a puisne mortgagee, he cannot claim 
subrogation against such mortgagee, in respect of any 
prior mortgage which he might have paid off even though 
he might not have covenanted to pay off the prior mort- 
gage. (’07) 6 Cal L Jour 134 (137, 139) (DB) ^ (Vol 11) 
1924 P G 36 (38) ; 47 Mad 190 : 51 Ind App 140 (PC). 

[4] Where a vendee or a mortgagee from a person 

covenants to pay off two mortgages on the property 
but pays oS only the earlier of the two, he cannot as 
against the secoad, claim to be subrogated to the rights 
of the mortgagee who has been paid off. (’ll) 33 Ail 
101 (104) (FL) (Vol 13) 1926 l)5ag 321 (322) (DB) ^ 
(Vol 14) 1927 Nag 150 (163) (’07) 6 Cal L Jour 134 

(138, 139) (DB)^F(Vol 23) 1936 Mad 171 {172):59 Mad 
359 (FB). (Overruling (Vol 21) 1934 Mad 227.) ^ (Yol 
34) 1947 Mad IS (24) (DB). 

7. Redemption by subsequent mortgagee. — 
£1] On redemption by a subsequent mortgagee of a 
prior mortgage he is subrogated to the rights of the 
mortgagee whom he redeems under paragraph 1 of this 
section. (Vol 27) 1940 Lah 269 (270, 271). (Reversed 
on a different point in (Vol 30) 1943 Lah 113.) >5< (’37) 
1937 Oudh W N 1107 (1109). 

8. Redemption by prior mortgagee. — [1] A 
mor^aged his property to B and then to C. 0 brought 
a suit on his mortgage and impleaded B, B stated that 
he was a pripr mortgagee and was willing lo redeem 
O’s mortgage. A preliminary decree for foreclosure was 
passed and B paid the decretal amount, B then filed a 
suit against A and sought to recover the amount paid 
In satisfaction of the mortgage in favour of C and the 
amount due on his own mortgage. It was held that 
explanation to 0. 34, E. 1, Civil P. C, did not prohibit 
the subsequent mortgagee from joining the prior mort- 
gagee as a party to his suit if he chose; after the prior 
mortgagee had decided that it was convenient for him 
to be joined in the suit on the subsequent mortgage 
and had allowed himself to be so joined, he was entitled 
to claim subrogation after redemption of the subsequent 
mortgage. (Vol 16) 1929 Nag 135 (136):25 Nag L K 171. 

9. Redemption by purchaser.— [1] A purchaser 
or an auction-purchaser of mortgaged property is not 
the “mortgagor” for the purposes of this section and 
has, therefore, a right of subrogation under the first 
paragraph. (Vol 29) 1942 Bom 98 (99) : I L E (1942) 
Bom 169 (DB) © (Vol 2 !) 1934 All 1035 (1036) (DB)^ 
(Vol 20) 1933 Pat 33 (35) (DB) © (Vol 24) 1937 Nag 
402 |406) (Vol 24) 1937 Oudh 493 (497) : 13 Luck 
484 (DB) © (Vol 23) 1936 Nag 207 (209) ; I L E (1936) 
Nag 183 C$B) 14 Pat L Tim 371 (373) (DB), 

[But see (Vol 27) 1940 Lah 201 (201) © (Vol 26) 
(1939) All 190 (192) : I L B (1939) All 185 (DB)^(Voi 
24) 1937 Nag 372 (374) ; I L B (1938) Nag 206 (FB) © 
(Vol 5) 1918 Mad 108 (104) : 41 Mad 513 (DB).] 

[2] Where a person does not purchase only the 
equity of redemption but purchases the property free 
from encumbrances and then pays off the prior mort- 
gage to protect his own interest, he is subrogated to the 


rights of the mortgagee whom he redeems* (Vol 26) 
1939 Nag 217 (219) : I L E (1939) Nag 690. 

10. Redemption by surety. — [1] A surety for 
the payment of the mortgage-debt has a right of subro- 
gation under the first paragraph, (Vol 19) 1932 Nag 171 
(171, 172) : 28 Nag L R 214 

U. Redemption by co-mortgagor. ^ [1] A re- 
deeming co-mortgagor is subrogated to the rights of 
the mortgagee whom he redeems. (Vol 30) 1943 Cal 
330 (332) : I L B (1943) 2 OaM80 (DB) © (Vol 32) 
1945 Bom 409 (413) (DB). (Auction purchaser stepping 
into the shoes of a co-mortgagor.) © (Vol 29) 1942 Lah 
135 (136) © (Vol 23) 1936 Mad 752 (764) (DB) © (Vol 
28) 1941 Pat 147 (148) : 19 Pat 938 (DB) © (Vol 21) 
1934 All 946 (947) © (Vol 20) 1933 All 228 (229) (DB) 
© (Vol 17) 1930 Nag 300 (300, 304) : 27 Nag L B 152 
© (Vol 21) 1934 Nag 97 (100) : 30 Nag L R 1 (DB) © 
(Vol 25) 1938 Oudh 127 (133, 134) : IS Luck 761 (DB) 
© (Vol 25) 1938 Lah 184 (185) : I L R (1938) Lah 103 
(DB) © (Vol 18) 1931 Cal 251 (252) : 58 Cal 1167 (FB) 
© (Vol 27) 1940 Oudh 97 (101) ; 15 Luck 175 (DB) © 
(Vol 27) 1940 Pat 620 (621) (DB). 

[2] Apart from the right of subrogation, the re- 
deeming co-mortgagor has a charge for contribution 
under S. 82 enforceable within 12 years from the data 
of payment in excess of his share. {Vol 29) 1942 Oudh 
449 (457, 458) : 19 Luck 70 (FB). 

[3] It has been held that co- mortgagor’s charge for 
contribution under S. 82 relates back to the date of the 
mortgage redeemed, for purposes of priority^ though 
not for purposes of limitation, (Vol 31) 1944 Oudh 114 
(116) (DB). 

[4] Oo-mor^agor paying requisite sum to set aside 
sale in execution of mortgage-decree — Suit on mort- 
gage barred — Co-mortgagor can sue for contribution, 
(Vol 32) 1945 Pat 192 (196) : 23 Pat 958 (DB). 

12. Redemption by volunteer. — [1] A volun- 
teer cannot claim the right of subrogation by paying off 
a mortgage-debt. (’09) 86 Cal 193 (219) (DB) © (Vol 24) 
1937 Mad 451 (453,464) (DB)©{Vol 23) 1936 Mad 264 
(265)i© (Vol 18) 1931 All 40 (42) ; 52 All 1087 (DB) © 
(Vol 18) 1931 Pat 33 (36, 37);9 Pat 816 (DB)©(Vc.l 28) 
1941 Oudh 226 (229) (DB) © (Vol 11) 1924 Oudh 302 
(303) ; 27 OudhCas 66 (DB)©(Vol 22) 1936 Lah 628 
(525) ; 16 Lah 1065 (DB) © (’37) 20 Nag L Jour 169 
(171, 17*2) (DB). 

[But see (Vol 3) 1916 Bom 302 (304) : 40 Bom 646 
(DB) © (Vol 18) 1931 Mad 720 (723) © (Vol 18) 1929 
Bom 139 (140)-; 63 Bom 363 © (Vol 18) 1926 Cal 231 
(232) (DB). 

13. Redemption by person claiming under a 

void or voidable title. — [1] A person claiming under 
a title which is void ab ifiitio and discharging a prior 
mortgage, cannot claim to be subrogated to the rights of 
the mortgagee, whom he has discharged (Vol 23) 1936 
Mad 264 (265, 266)©(Vol 18) 1931 Mad 110 (111, 112) 
© (’10) 32 All 25 (27, 30) (DB) © (Vol 28) 1941 Oudh 
226 (229) (DB) © (Vol 23) 1936 Oudh 280 (285) : 12 
Luck 185 (DB). ' 

[See however (Vol 3) 1916 Low Bur 113 (114).] 

[2] Where a person claims under a voidable title 
which is good for rhe time being, and pays off a prior 
mortgage he can claim the right of subrogation, though 
afterwards the transaction under which he claims fs 
declared invalid and set aside. (Vol 13) 1926 P C 109 
(110) (P C) © (Vol 13) 1926 P 0 68 (72) ; 48 All 443 : 
53 Ind App 142 (PC)©(Vol 34) 1947 Mad 18 (30) (DB). 

[3J A person claiming under a sham or nominal 
transfer cannot claim the right of subroganon. (Vol 15) 
1928 Mad 541 (642)©(Vol 10) 1923 Mad 392 (399) (DB). 

[4] Where a person enters into possession by virtue 
of the transfer in his favour and the mortgage which 
he pays off does not give him any right to possession, 
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Section 92 — Note 13 (eontd.) 
be cannot use the payment of the mortgage-money as a 
shield to a suit for ^ssession by the real owner. He 
can, however, enforce his right under the mortgage in 
proper proceedings taken for that purpose. (Yol24)1937 
All 119 (121] : I L R (1937) All 225 (DB) ^ (’32) 1932 
All L Jour 1116 (1117) (DB). 

14. Redemption by trespasser.— [1] Mere posses- 
sion is not sufficient to support a claim of subrogation 
unleBB that possession is accompanied by some interest 
in the property which the person in possession is en- 
titled to protect. (Vol 23) 1936 Mad 264 (265). 

[2] A trespasser who is in wrongful possession of the 
mortgaged property, paying oS a mortgage-debt cannot 
claim subrogation. (Vol 24) 1937 Mad 451 (453) (DB). 

15. Third paragraph — [1] The first paragraph 
refers to a person redeeming property and the third 
paragraph to a person who advances money with which 
fl mortgage is redeemed. (Vol 24) 1937 All 588 (594> 
695) J I L R (1937) All 880 (FB). 

[2] Under this section, there can be no conventional 
subrogation unless there is an agreement therefor, evi- 
denced by a registered instrument. (Vol 32) 1945 P C 
23 (30) : 72 Ind App 39 ; I L E (1945) Kar (P C) 73 
(P C) © (Vol 33) 1946 Mad 145 (146) (Vol 29) 1942 
Mad 751 (752, 753). 

[3] Where the person advancing money takes a 
mortgage or sale of the mortgaged property for the 
amount he has advanced, an agreement to subrogate 
can be efiected by the same deed of mortgage or sale, 
by introducing a recital to that eSeot. (Vol 27) 4940 
P G 38 (44) ; I L R (1940) X Cal 291 ; I L R (1940) Ear 
(P C) 82 : 67 Ind App 82 (PC)>P (Vol 29) 1942 Pat 166 
(168, 169) (DB). 

16. Person who has advanced money to ^ 
mortgagor. — [1] The words “who has advanced to a 
mortgagor money’* will include not only a simple cre- 
ditor but also a mortgagee or a vendee who has advanc- 
ed money to the mortgagor in donsideration of his mort- 
gage or sale as the case may be. (Vol 24) 1937 All 588 
(595) : I L R (1937) All 880 (FB) © (Vol 26) 1939 Mad 
949 (956) (DB) © (Vol 23) 1936 Mad 171 (172) ; 59 
Mad 369 (FB). 

[But see (Vol 24) 1937 Nag 372 (375) : I L R 
(1938) Nag 206 (FB). (The expression does not apply 
to a vendee,)] 

[2] The words “who has advanced to a mortgagor 
money*’ do not refer to mortgagee who has advanced 
money on la subsequent mortgage for the purposes of re- 
deeming a prior mortgage in his own favour, (Vol 27) 
1940 Pat 64 (65). 

[But see (Vol 20) 1933 Oadh 9 (12) : 7 Luck 655 
(DB).] 

[3J The word ‘mortgagor’ used in the expression, “A 
person who has advanced to a mortgagor money’* must 
be understood to mean the original mortgagor and his 
legal heir. If an assignee from the original mortgagor or 
a court-auction purchaser of his interest or a subse- 
quent mortgagee sells hfs right to another and directs 
his vendee to pay the earlier mortgage and the vendee 
payed it in pursuance of such a covenant, he cannot be 
denied the right of subrogation. (Vol 34) 1947 Mad 18 
(27, 28) (DB). 

17. “Mortgage has been redeemed,” — [1] The 
words “mortgage has been redeemed,” refer merely to the 
payment of the mortgage-money, and not to an extinc- 
tion of the mortgagees* rights over the mortgaged pro- 
perty. (Vol 27) 1940 P C 38 (44) ; I L R (1940) 1 Cal 
291 ; I L R (1940) Kar (PC) 82 : 67 Ind App 82 (PC). 

18. Sale or mortgage to pay off prior mortgage 
— Whether the first or the third paragraph applies. 
—[1] 4 mortgages property worth Rs. 2000 to B foe 


Bs. 1800 and then sells the same to G for Rs. 2000, free 
of incumbrance but leaves Es. 1800 in the hands of 0 
for paying off B and C accordingly pays him oS. There 
can be no question of subrogation under the first para- 
graph. But C will be entitled to claim subrogation 
under the third paragraph, only ii A has, by a regis- 
tered instrument, agreed that 0 shall be so subrogated. 
(Vol 24) 1937 All 588 (595) : I L E (1937) All 880 
(FB) ^ (Vol 26) 1939 Mad 949 (956) (DB) ^ (Vol 24) 
1937 Nag 372 (376) : I L B (1938) Nag 206 (FB). 
{Omrruling (Vol 23) 1936 Nag 32 : 31 Nag L R (Sup) 
154.)5<(Vol 25) 1938 Pat 532 (533) ; 17 Pat 666 (DB) m 
(Vol 28) 1941 Bom 153 (155) (DB). 

[2] A mortgages property worth Es. 2000 to B for 
Ra. 1800 and then mortgages the same to G for 
Bs, 2000, A receiving only Rs. 200, and leaving the 
balance with C himself who pays oS B with that amount. 
The question of subrogation under the first paragraph 
will not arise. 0, however, may, as a person advancing 
money to A, be entitled to claim the right of subrogation 
under the third paragraph, if A has agreed by a regis- 
tered instrument that C shall be so* subrogated. (Vol 24} 
1937 All 688 (594, 695) ; I L R (1937) All 880 (FB). 

( (Vol 19) 1932 All 489 : 54 All 897 (FB), 

(Vol 26) 1939 Mad 949 (956) (DB) ^ (Vol 29) 1942 
Bom 98 (100) ; I L R (1942) Bom 169 (DB) © (Vol 28) 
1941 Lah 53 (55) © (Vol 23) 1936 Mad 171 (172, 174) ; 
59 Mad 359 (FB). 

[But see (Vol 29) 1942 Oulh 260 (261) ; 17 Look 
755 (FB) (’37) 1937 Oadh W N (1107) (1110). (Omr- 
ruled in (Vol 28) 1941 Oudh 226 on different ground.)© 
(Vol 20) 1933 Nag 165 (157) : 30 Nag L R 164 © (Vol 
18) 1931 Nag 138 (141).] 

[3] A who was a mortgagee in possession of some 
lands of B, sued B on a money claim and attached be- 
fore judgment the above lands amongst others. Subse- 
quently, B mortgaged the above lands to 0 and left a 
part of the consideration with C to redeem A’s mort- 
gage. On such redemption, G was himself to take pos- 
session of the mortgage lands. 0 deposited the amount 
in Court (tnd presented an application under S. 83. A 
accepted the amount, in full satisfaction of the mort- 
gage-debt and delivered possession to 0. Subsequently, 
A obtained a decree in his money suit and wanted to 
sell the mortgaged lands in execution. C claimed that 
the property should be sold subject to the prior charge 
acquired by subrogation under the first paragraph. It 
was held that as A accepted the deposit from 0 as made 
by a person entitled under S. 91 to sue for redemption, 
he could not be permitted to say that the deposit was 
not by C on bis own behalf but as an agent o! the 
mortgagor. C was therefore entitled to subrogation under 
the first paragraph. (Vol 29) 1942 Bom 227 (231) (DB). 

19. Fourth paragraph — Mortgage must be re- 
deemed in full. — [1] The right of subrogation oannot 
be claimed unless the mortgage in respect of which the 
right is claimed has been redeemed in full. (Vol 31) 
1944 P C 96 (100) : 24 Pat 89 : I L R (1945) Kar (P C) 
28 (P C) © (Vol 30) 1943 Oudh 407 (409) : 19 Luck 
260 (DB) © (Vol 27) 1940 P C 38 (44): 67 Ind App 82: 
I L R (1940) 1 Cal 291 : 1 L R (1940) Kar (P 0} 82 
(P 0). 

[2] Where a mortgage is split up. the mortgage has 
to be looked upon as several distinct mortgages. Conse- 
quently if there is a redemption of one independent 
portion in full, then the provisions of this paragraph 
are complied with so far as that part is concerned. (Vol 
26) 1939 Nag 215 (216) (DB) © (Vol 13) 1926 Nag 21 
(24) : 23 Nag L R 86. 

[3] Where the mortgagee agrees to let the mortgage 
be redeemed on payment of a lesser amount, such pay- 
ment will give rise to the right of subrogation. (Vol 23) 
1936 All 62 (63) © (Vol 21) 1934 Mad 31 (37, 38) (FB). 
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Section 92 — Note 19 (contd.) ^ ^ 

[4] Where a mortgage is redeemed by giving a nun” 
dee in lavour oS the mortgagee, the mortgage has been 
redeemed in full. (Vol 7) 1920 Pat 678 (684) (DB). 

[5] The redemption need not be by only one person « 
A, B, C oan join together in redeeming the mortgage 
and when they do so each will be entitled to subroga" 
tion to the e-sttent of the amount each has contributed 
towards r* demption. (Vo! 24) 1937 All 588 (598) ; 

I L B (U S7j All 880 (FB) (Yol 9) 1922 Mad 249 
(251, 252) (DB). 

[6] Where the redemption is by more persona than 
onej it is not necessary that all must pay simultaneously 
nor can it be said that it is only the person who paid 
last that has redeemed the mortgage and that he alone 
is entitled to subrogation. (Vol 28) 1941 Mad 563 (563, 
5641 ; I L B (1941) Mad 924. 

[7] Where a person advances money to the mortga- 
gor to redeem a mortgage and the money advanced 
forms only a part of the amount that went towards 
redemption, the person advancing the money will be 
entitled to claim subrogation to the extent of the amount 
he advanced. [Vol 20) 1933 Mad 715 (718) (DB) ^ (Vol 
16) 1929 All 621 (623) : 51 Ail 920 (DB) ^ (Vol 26) 
1939 Pat 375 (380) : 18 Pat 342. 

[8] Though a right of subrogation under this section 
may not arise unless the surety has redeemed the mort- 
gage ill full, this principle will not apply vvhere the 
circumstances of the case do not give rise to a right of 
sub ogation bo t to a right under S. 140, Contract Act — 
Tinder the latter section, the surety who has paid oS a 
part of the moitgage debt may nevertheless claim the 
benefil; of the security m respect of the amount paid by 
him Vol 31) 1944 Mad 196 (200) ; I L R (1944) Mad 
340 (DB). 

[See however (Yol 14) 1927 All 533 (540) ; 49 All 
840 (DB).J 


transferees. (Vol 30) 1943 Pat 305 (307) ? 22 Fat 187 

(DB). 

Bight to fOBsesmon. 

[7] Where the mortgagee who is redeemed Is en- 
titled to remain in possession under his mortgage, the 
subrogee is also entitled to retain possession 
peity until he is paid o2.*(Vol 30) 1943 Bom 191 (192) 
(DB (Bedemption by co* mortgagor.) (Vol 32) 1945 
Bom 69 (71, 72). (Do.) *(Vol 18) 1931 Oudh 144 (145) 
(DB) ►F (’13) 16 Oudh Cas 119 (121) (DB). 

{,8] Where the prior mortgage is a simple one ana a 

subsequent usufructuary mortgagee redeems him, the 
latter cannot, when he is himsei! redeemed, resist deU" 
very of possession on the ground of subrogation. (Yol 
22) 1935 Mad 390 (393). 

[9] A person who claims to be subrogated to the 
rights of mere charge-holder cannot claim possession o! 
the property charged, if the charge- holder has merely 
a right to put the property charged to sale and has no 
right to possession (Vol 31) 1944 PC 96 (100) ; 24 Pat 
89 : I L B (1945) Bar (PC) 28 (PC). 

[10] A usufructuary mortgagee paid oS a prior bihi** 
pie mortgage after the latter had obtained a decree for 
sale, aod sought to bring the property mortgaged |o 
sale for the purpose of recovering the ^amount of the 
simple mortgage, re aiming his own lien as a usufruc- 
tuary mortgagee It was held that he was ©n titled to 
retain possesaioo, under S. 72, of the mortgaged pro- 
perty as a usufructuary mortgagee until the amount 
due on both mortgages was discharged. ( 05) 27 All 403 
(lOSj (DB). 

Eight to prio/ moTtgagej''s Uase-hold HghUc 

[11] A subrogee cannot get the prior mortgagee's 
rights as a landlord as against the tenants. (Yol 8) 
1921 Mad 393 (393) (DB) ) 

[But see (Vol 12) 1925 Nag 90 (95).] 


20. Rights of subrogee.— [1] A subrogee will not 
acquire any rights which the prior moregagee might 
have acquired otherwise than as such mortgagee. (’02) 
24 All 185 (188) (DB). 

[2] This section only confers on the subrogee the 
rights of the mortgagee whom he redeems. The subrogee 
Is not neoessariiy entitled to the remedies of the mort- 
gagee whom he redeems. (Vol 26) 1939 Pat 375 (878) : 
18 Pat 342 (DB) (Voi 30) 1943 Pat 305 (309) : 22 Pat 
187 (DB). 

Bights against mortgaged properties, 

[3] 1! A mortgages properties X and F to B and then 
mortgages Y alone to 0. 0, on redeeming B, can fore- 
close or sell both the properties X and Y in enforcement 
of his right of subrogation. (Voi 28) 1941 Pat 276 (277) 
(DB), 

[4] Wlisre7.d and B owning property X jointly, mort- 
gage It to G and subsequently A alone mortgages his 
share to Z\ B, on redeeming C, can exercise his right 
of sobrogaiioB by foieoiosure or sale of the entire pro- 
perty X (Vol 24; 1927 Pat 379 (381) (DB). 

[6] A mortgages his properties X, Y and Y to B. 
B releases property X from his mortgage. Subsequently, 
A mortgages property Z to C who redeems B. 0, as a 
subrogee, cao proceed only against properties Y and ^ 
as these alone ware subjeo*!: to mortgage on the date of 
redemption by 0 and not X, Y and ^ originally com- 
p^wd m B*b mortgage. (’96) 18 All 189 (t93, 194) 

[6] A subrogee, who is also entitled to contribution, 
Instead of enforcing his right of subrogation in respect 
of the entire mortgage as an indivisible whole, may 
split up the mortgage and distribute the mortgage liabi- 
lity over different portions of the mortgaged property 
in 'the respectiye possession of different snfcequent 


Extent of subrogation, 

[12] The subrogee can claim subrogafeion ^only to 
the extent to which his money has been utilised in 
relieving the burden of the prior mortgage. (Voi 30) 
1943 Lah 1 IB (116) (DB) (And not to the extent of the 
debt due under the puisne mortgage where subrogation 
is claimed by the puisne mortgagee.) 

[13] If the whole of the prior mortgage has been 
discharged with money of the subrogee he will be subro- 
gated to the entire mortgage rights of the prior mortgagee, 
(Vol 13) 1926 Nag 214 (214, 215) : 21 Nag L R 165 ® 
(Vol 21) 1934 All 1035 (1037) (DB) -Ji (Vol 26) 1939 
Pat 375 (378) : 18 Pat 842 (DB). 

[14] If the amount advanced or paid by the subra- 
gee has gone only in part satisfaction of the prior 
mortgage, the balance being paid by the mortgagor 
himself, he will be subrogated only to the extent of the 
amount paid by him which has goue in satisfaction of 
the prior mortgage, (Vol 13) 1926 All 744 (745) (DB) 
^ (Vol 18) 1931 Bom 545 (547) (DB) ^ (Vol 3) 19l6 
Mad 6I7i(6B7, 638) ; 38 Mad 548 (DB) (’93) 16 Mad 
94 (96) (DB), 

[15] Where under the terms of the mortgage, a 
mortgagee is entitled to recover at the time of redemp- 
tion any amount spent by him on improvement of the 
mortgaged property, a subrogee to his rights making 
improvements is entitled to claim under th© terms of 
the mortgage, the amount spent by him over improve- 
ments. (Voi 13) 1926 Lah 430 (431) : 7 Lah 212 
(DB) 

[16] Where out of the consideration of a sale a por- 
tion was left with the buyer to pay off a prior mort- 
gage decree and owing to the delay on the part of the 
buyer the property was sold but the sale was set aside 
on payment of the decretal amount together with the 
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®[93. No mortgagee paying off a prior mortgage, whether with or witlfOTLit notice of an mter® 
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[a] S^!0 S. 92, foot note Ca]„ 


Section 92 Note 20 (Gonii.) 
auction-purchaser’s solatium under 0 21, R, 89 of the 
Civil Procedure Code, it was held that the buyer could 
not, as a subrogee, claim subrogation in respect of the 
auctioQ-puiGhaser’s solatiumo (Vol 19] 1932 F G 99 
(101) (PO). 

Eight to clab'^o interest. 

[17] ^ A subrogee on redemption of a prior mortgagee 
can claim Interest on the amount paid by Mm to° dis“ 
obarge tba mortgage, in the circumstanees in which 
the prior mortgagee could have claimed It (Vol 30) 
1943 Lah 113 (116) {DB)-?.(?ol 9) 1922 Nag 155 (156): 
17 Nag L R 200 (Vol 26) 1939 Pat 375 (380) ; 18 Paf 
842 (DB) (Vol 22) 1935 Mad 660 (662) (DB). 

[18] Following views are held as to whether where 
the purchaser of the equity of redemption redeems a 
prior simple moitgrge and is in possession, interest 
should be allowed to the subrogee on the amount spent 
by Mm towards redemption. 

(a) As he enjoys the usufruct, he cannot be allowed 
interest for the period of possession. (Vol 9) 1922 
All 185 (187) : 44 All 9 (DB) (Vol 21) 1934 All 
1035 (1038) (DB), 

(b) An accouiat of the profits enjoved by the purcha- 
ser must be taken and If the prodts fall short of 
the interest, only then should the balance of inte- 
rest be allowed. (Vol 22) 1935 Mad 360 (362) 
(DB) (Vol 6) 1918 Mad 103 (105, 109) : 41 Mad 
613 (DB). 

(c) The purchaser Is entitled to interest even though 
he is in possession. (Vol 7) 1920 Mad 389 (390, 
891) (DB) ^ (Vol 21) 1934 Mad 268 (269) (DB). 

21. Right of subrogation is available to succes- 
sors-in-mterest — [1] Every person, who succeeds to 
the entire right possessed by the subrogee by redemp- 
tion, transfer or otherwise, will also ba clothed with the 
right of saforogation. (Vol SO) 1943 Lah 113 (116) (DB), 
(Reversing (VoL27) 1940 Lah 269 on a difierent point.) 

' ^ (Vol 13) 1926 Nag 214 (214 215) ; 21 Nag L R 165 

(Vol 21 1934 Mad 256 (257) (DB)^F(Vol9) 1922 
Mad 249 (253) (DB), 

[2] A certain land was mortgaged to A, then to J3 
and then to G. O’a mortgage was effected to satisfy A’s 
moytgage decree. G thus became subrogated to As 
lights In order to pay off O’s mortgage decree, the land 
was sold to D who borrowed the purchase money from 
P to whom he mortgaged it on the day of the sale. It 
was held that P’s mortgage was entitled to priority 
over B’s mortgage to the extent to which the loan 
secured thereby had gone to discharge A's mortgage, 
f93) 16 Mad 94 (96) (DB). 

22. Purchaser entitled to subrogation— Pre-emp« 
tor whether can claim that right, — [1] Where a 
purchaser has, by redeeming a prior mortgage, obtain- 
ed a right of subrogation, the person who obtains the 
property from him by pre-emption is also entitled to 
the right of subrogation. ( 99) 1899 Fun Re No. 67, 
page 803 (304) 

23. Enforcement of rights acquired by subroga® 
tion. [1] The right of subrogation can be set up 
% way of defence. (Vol 19) 1932 P 0 99 (101) (PC) ® 
(Vol 27) 1940 PC 38 (44) : I L R (1940) 1 Cal 291 ; 
1 L B (1940) Ear (PC) 82 ; 67 Ind App 82 (PC). 

[2] The right of subrogation can be enforced by a 
suit. (Vol 27) 1940 Pat 385 (393) ; 19 Pat 752 (FB) ^ 


(Vol 6) 1919 Mad 818 (S19) (DB) €<* (12) 34 All 102 

(104) (DB). 

[3] Where a mortgage Ms baea redeemed before a* 
decree has been obtamed on it, the subeoge© can enfoco® 
his right by way of a salt ba^ed on the !r 0 deem=>d raorte 
gage. (VolSO) 1943 Pat 305 (309) : 22 Pat 187 (DB)^ 
(Vol 32) 1945 Cal 194 (198) (DB) €< (Vai 23) 1936 M^d 
814 (815 816) ; 59 Mad 1042 (DB) (Vol 21) 1934 
All 1035 (1037) (DB). 

[4] Where payment U made, after a prellmlaary 

decree has been passed on the mortgBjoe, by a porsori 
eompetenc to redeem under S 91 who is a party to tha 
suit, the subrogee la entitled to be sibstduted ter fiha 
plaintiff mortgagao and can apply for a final decree to 
be passed in Ills name. (Vol 15) 1928 Nag 145 (146) s 
24 Nag L R 119 ^ (V.q 20) 1933 Nag 163 (m) i 29 
Nag L R 183 (‘02) 24 All 179 (183, 184) (DB), 

[5] Where a final deersa has beso passed on a motte 

gage a payment of such a deorea sa^ijfies ir-. The only 
remedy for the suhrogeo in ■^och a case is by wif oC a 
suit. (Vol 30) 1943 Pat 305 22 Fai, 187 (DB) © 

(Vol 32) 1945 Gal 194 (U^9) (DB) (Vol 12) 1925 
Mad 80 (33j Si) (Such a suit iA o n ba red by S 11 oe 
S. 47 or a 2, K. 2 Civil P C.) ^(Vol 12) 1925 Mad 129 
(129, 13C^{Do) ^ (Vol 9) 1922 All 153 (154) ; 44 All 
67 (DB) (Du ) »$• ( 05) 27 AU 325 (332, 333) : 32 ind 
App 123 (PC) (Do.)^(Vol 21) 1934 Lak 248 (249) ; 15 
Lah 746 (Do.) 

[6] Where a subsequent mortgagee pays off a prior 

mortgage and steps mto the shoes of the prior mocte 
gagee by subrogation, 1C such a mortgagee has a nghfe 
to obtain the sima kind of decreo in respect of both the 
mortgagees, he will bs bound to suo on both the morte 
gagas together. (Vol 4) 1917 Lah 398 (397) 1917 

Pun Ee No. 1 (DB). 

[7] A person advancing money oq a mortgage t® pay 
off a prior mortgage, can claim priority for his advauc© 
in a suit based on his own mortgage (’121 34 AU 102 
(104) (DB)^(’) 6) 28 All 778 (781) (DB) (’93) 16 Mad 
94 (90) (DB)'i>(Vol29) 1942 Pat 166 (i63, 16.^) (DB)® 
(’97) 20 Mad 48G (487) (DB), 

24. Defence of subroguuon is not barred even 
if suit to enforce it is time-barred. — [Ij A person 
who is subrogated to tko rights of a mortgagoa m-f.y set 
up the mortgage as a shield although a saiG for enforc- 
ing such mofigage may be barred by limitation. (Vol 
23) 1938 All 678 (581) : 58 AU 1056 (FB)®(Vol 6) 1919 
Oudh 370 (373) : 22 Oudh Gas B‘J ® (Voi 13) 1926 Nag 
21 (23) : 23 Nag L R 86. 

[But see (Voi 26) 1939 Mad 678 (680, 681).] 

25. Plea of subrogation.-— [1] A transferee from 
the mortgagor who claims a right of sabrogaiion agamsi 
the plaintiff mortgagee by virtue of payment of certain 
prior mortgages must aver that the mortgagor m the 
prior mortgiges was tbe mortgagor of the plaintiff, that 
the properties mortgaged were the same and that the 
payment had been made by or on behalf of himself. 
(Vol 29) 1942 Cal 153 (154) : i L B (1942) I Gal 326 
(DB), 

Section 93 — Note 1 

[1] Notio© of the ©sistenc© of m intermediata morte 
gage is immaterial under this section except in oases 
failing under section 79. (Vol 10) i9.i3 F C 211 (216) ? 
53 Cal 86 ; I Rang 637 s 50 Ind App 283 (F C). 
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[the] TBANSFEB of PROPBKTY act, 1882 [ S 93 N 1 — S 95 N 1 3 

Where a properly is mortgaged for successive debts to saeoessive mortgagees, a mesne 
Riglits of mesne mort- mortgagee has the same rights against mortgagees posterior to himsel^’ 
gagee. as he has against the mortgagor.] 

[a] Sea S. 92# ioot-noie [a]. 

®[9§, Where one of several mortgagors redeems the mortgaged property, he shall, in enforcing 
Bight of redeeming oo- his right of subrogation under section 92 against his co-mortgagors, be 
mortgagor to expenses. entitled to add to the mortgage-money recoverable from them such 
proportion of the expenses properly incurred in such redemption as is attributable to their share in 
the property.] 

[a] Ss. 95 and 86 were substituted by the Transfer of Property (Amendment) Aet, 1929 (20 [XX] of 1929),, 
S. 48. 


Section 93 — Note 1 (contd.) 

[2] Though the seetion, in terms, applies to the case 
of priority of an intermediate mortgagee only, the 
principle of the section is applicable even to inter- 
mediate purchasers of the property. {'01) 23 All 429 
(431) (DB). 

[3] ‘‘Subsequent'* means subsequent to an inter- 
mediate mortgage and an advance made after another 
mortgage ia granted becomes a “subsequent advance”. 
(Vol 10) 1923 P C 211 (215) : 51 Cal 86 : 1 Bang 637 : 
50 Ind App 283 (P C). 

[4] A mortgaged his property to B in 1874 and to G 
In 1877, and thereafter again to B. B obtained a decree 
on both his mortgages without impleading C, got the 
property sold and took the sale proceeds in satisfaction 
of both the mortgages : Held that G could claim to re- 
cover the surplus proceeds of the sale after ^tisfying 
the mortgage of 1874. (’90) 12 Ail 546 (547) (DB). 

Section 94 — Note 1 

[1] This section is an enactment in part of the prin- 
ciple “redeem up and foreclose down”. See clause 46 of 
the Beport of the Special Committee. 

[2] The section, in terms, deals with the rights of 
mesne mortgagees. But the same principle is applicable 
to the rights of first mortgagee against subsequent mort- 
gagees. (Vol 16} 1929 Lah 207 {208i © (1900) 23 All 1 
(4) (DB). 

[3] A prior mortgagee can require the subsequent 
mortgagee to redeem him or, in default, to submit to a 
foreclosure or sale of the property. (’08) 31 Mad 425 
(428) (DB)*(’12) 22 Mad L Jour 129 (185) (DB). 

[4] Where, under the terras of the prior mortgage, 
the mortgagee is entitled to possession under certain 
circumstances, he can, on the happening of such oic- 
cumstances, sue a subsequent usufructuary mortgagee 

. lor possession. (12) 14 Ind Caa 735 (736) (Oudh) ^ 
(Vol 16) 1929 Bah 207 (208), 

[5] A prior mortgagee will not be entitled to a per- 
gonal decree for the mortgage-money, against the sub- 
sequent mortgagee, though he may be entitled to such 
a decree against the mortgagor. (Vol 17) 1930 Lah 791 
|782) (DBj« 

Section 95 — Note 1 

[1] Apart from the right of subrogation, a redeeming 
co-mortgagor has also a right to a charge for contribu- 
tion against his co-mortgagors. (Vol 29) 1942 Oudh 
449 (457) : 19 Buck 70 (FB) m (Vol 32) 1945 Pat 193 
(195) ; 23 Pat 953 (DB), (Suit on mortgage barred by 
limitation. Co-mortgagor can rely on oharge,)S*tVol 29) 
1942 Kag 111 (113) : I L B (1942) Nag 393. 

[2] The charge of a redeeming mortgagor against 
other co-mortgagors relates /back to the date of the 
mortgage redeemed for purpose of priority against sub- 
sequent mortgagee though not for the purpose of limi- 
tation. (Vol 31) 1944 Oudh 114 (116) (DB). 


[3] One of co-mortgagors redeeming usufructuary 
mortgage— Other co-mortgagors must sue for redemption 
and not merely for possession. (Vol 30) 1943 Bom 191 
(193) (DB). 

[4] Where one of several co-mortgagors pays oil the 
balance due on the mortgage he would be entitled to 
the rights given by this seetion. (Vol 5) 1918 Fat 329 
(323) : 3 Pat L Jour 490 (DB). (Case under old section,^ 

[5] The solatium of five per cent, on the purchase- 
money paid to the auction-purchaser m order to set 
aside a sale under 0. 21, R. 89, Civil Procedure Coda, 
is not an expense that can be said to have bean properly 
incurred. (Vol 30) 1943 Mad 429 (483) : I L R (1948) 
Mad 531 (FB). (Per Patanjali Sasfcri J., in Order of 
Reference.) © (Vol 32) 1945 Pat 192 (196) : 23 Fat 953 
(DB), 

[6] The poundage fee chargeable from the mortgagor 
who seeks to set aside a sale under 0. 21, E 89, Civil 
P. 0., is not an expense properly incurred in redeeming 
the mortgage. (Vol 30) 1943 Mad 429 (433): I B B 
(1943) Mad 531 (FB). 

[7] Co-mortgagor paying requisite amount to seii'- 
aside sale in execution of mortgage decree — Suit foj’ 
contribution — Suit on mortgage barred by limitation at 
that time — Interest prior to date of suit cannot be 
claimed. (Vol 32) 1915 Fat 192 (196): 23 Fat 953 
(DB). 

[8] The redeemiug co-mortgagor has to contribute 
pro tanto to the extent of the value of his share and 
can recover only the balance from the other co-mort- 
gagors. (Vol 19) 1932 All 260 (251, 252) (DB). 

[9] The claim to recover from the other eo-moit- 
gagors must be split up into a claim against each co- 
mortgagor in consonance with 8. 82. (Yol 18) 1931 
Cal 251 (255) : 58 Cal 1167 (FB) © (Vol 15) 1928 All 
241 (245) : 50 All 569 (DB). 

[10] The redeeming co-mortgagor is entitled to 
separate decrees against each co-mortgagor in default 
of payment of their proportionate shares. (’01) 4 
Oudh Gas 273 (276). 

[11] A co-mortgagor satisfying a mortgage decree 
and obtaining an assignment of the decree is entitled 
to execute the decree against the other co-mortgagors 
and, in the execution proceedings, the matter relating 
to contribution based upon the value of their respective 

roperty cannot be urged. (Yol 26) 1939 Gal 425 (48?) 

[)B), 

[12] Mortgage by one person— -Transfer of equity oi 
redemption in favour of several persons— Such persons 
constitute “several co-mortgagors**. (Yol 23) 1936 Oudh 
47 (49) (DB). 

[13] A lessee or an assignee of a mokurrari interest 
of one of several mortgagors ia not “one of several 
mortgagors’*. (’06) 4 Cal B Jour 79 (85) (DB). 

[14] A vendee of a sham title from the mortgagor 
cannot claim any rights under this section, (Vol 10) 
1923 Mad 392 (396) (DB). 


Es oe— S 98 N 8l [the] THAHSFER of property ACTi 1882 8297 

Mortgage by 'deposit of "196, The provisions hereinbefore eonijained which apply to a simple 
Sitle-deeds, mortgage shall, so far as may be, apply to a mortgage by deposit of 

title-deeds,] 

[a] Sg& S. 95, foot*not 0 [a]. 

®97. [Application of prcceedsd Bepealed hj the Code of Givil Procedure, 1908 (Act 6 fVl 
of 1908), S. 156 and Sch 7. v c i 

[a] For tbo repealed provisions as re-enacted, see the Code ol Civil Procedure, 1908 (Act 5 [V] of 1908), Sch. I, 
Order XXXIV, roles 12 and 13. = 

Anomalous Mof^tgages* 

Rights and liabilities of ^ In the case of ® [an anomalous mortgage] the rights and liabilities^ 
parties to anomaioos mort- oi the parties shall be determined by their contract as evidenced in th© 

mortgage deed, and, so far as such contract does not extend, by local usage, 
[a] SuhBtiUUeclhyth.Q Transfer o! Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 49, for “a mortgage, 
not being a simple mortgage, a mortgage by conditional sale, an usufructuary mortgage or an English 
mortgage or a combination of the first and third, or the second and third, of suoh forms.” 


SECTION 98 — SYNOPSIS 

1. Scope, 

2. Applicability of other provisions of Act where 

contract is silent on the point. 

3. Applicability of general provisions of law. 

4. Combination of a simple mortgage and a usu- 

fructuary mortgage. 

5. Combination of a usufructuary mortgage and a 

mortgage by conditional sale. 

6. Kanom. 

7. Peruarthum, 

8. Iladarawara. 

1. Scope.— [1] Whether ao anamalous mortgagee 
has a right to claim a decree for sale or for foreoloaure 
□E for both, or a personal decree for the mortgage- 
money, will depend upon the terms of the particular 
mortgage. (’10) 6 Ind Cas 795 (796) (DB) (All) © (Vol 
14) 1927 Cal 836 (840) : 54 Cal 687 (DB). (Foreolosure.) 
^-^(Vol 24) 1937 Pat 261 (262) (DB). (Personal decree.) 

[2] An anomalous mortgagee cannot claim any right 
expressly or impliedly negatived by the contract (Vol 
6) 1919 P 0 121 (123) : 15 Nag L R 134 (PC) ^ (»03) 6 
Oudh Gas 167 (173, 174)'5*(Voi 15) 1928 Mad 226 (226) 
(DB). 

[2a] However, the parties cannot contract them- 
selves out of statutory rights, such as right of redemp- 
tion under S. 60. (Vol 9) 1922 P C 17 (19) : 44 All 185: 
25 Oudh Cas 8 : 49 Ind App 60 (PC), 

[3] Where the rights of an anomaioua mortgagee axe 
controlled or limited by the contract, he will be entitled 
to claim those rights only subject to such limitations, 
(Vol 6) 1919 Oudh 418 (419) : 21 Oudh Gas 341 ^ (Vol 
11) 1924 Cal 592 (594) (DB)6&(Vol 9) 1922 P C 17 (19): 
44 All 185 : 25 Oudh Oas 8 : 49 Ind App 60 (PC). 

2. Applicability of other provisions of Act 
where contract is silent on the point. — [1] In an 
anomalous mortgage there was a covenant to pay, but 
the contract was silent about the mode of enforcing 
Such covenant : Meld that it could be enforced under 
S. 68 (1) (a). (Vol 22) 1935 Lah 103 (104) ; 16 Dah 612 
(DB). 

[But see (Vol II) 1924 Gal 592 (594) (DB). (Sec- 
tions 67 and 68 cannot be applied to anomalous mort- 
gages.)] 

3. Applicability of general provisions of law. — 

[1] General principles of law, such as the doctrine of 
substitution of securities can be applied to anomalous 
mortgages when there is nothing m the mortgage 
inconsistent with the application of the doctrine, (Vol 
24) 1937 Pat 345 (347). 

4. Combination of a simple mortgage and a 
usufructuary mortgage.— [1] The gubstitution in this 
section, in 1929, of the words *®aQ anomalous mort- 


gage” makes it clear that a oombination of a usufruc- 
tuary and a simple mortgage would be governed by this 
section. (Vol 21) 1934 Rang 159 (159). 

[2] The amendment of this section in 1929, does not 
operate retrospectively, (Vol 21) 1934 Oudh 255 (256) t 
10 Luck 10 (DB)5 <{Vo 1 26) 1939 Pat 640 (542) (DB). 

[3] A mortgagee under such a combination of mort- 
gage has a right of sale. (Vol 14) 1927 P C 32 (36) : 50 
Mad ISO : 54 Ind App 68 (PC) (Vol 21) 1934 Oudh 
255 (256) : 10 Luck 10 (DB) ^ (Vol 8) 1921 Pat 40S 
(405) (DB)^(’04) 27 Mad 626 (528) (FB))J.(Vol 22) 1935 
Lah 103 (104) : 16 Lah 612 (DB). 

[4] A mortgagee under such a combination of mort- 
gage can obtain a decree for the mortgage-money on the 
basis of the personal covenant in the mortgage. (’04) 27 
Mad 526 (528) (FB)^((Vol 22) 1935 Lab 103 (104) ; 16 
Lah 612 (DB). 

5, Combination of a usufructuary mortgage 
and a mortgage by conditional sale. — [1] A mort- 
gagee under such combination of mortgages has a 
right of foreolosure. (*13) 11 All L Jour 793 (795) 
(DB). 

6, Kanom. — [I] A kanom is a combination of a 
usufructuary mortgage and a lease prevalent in Malabar. 
(Vol 6) 1919 Mad 320 (320) (DB), (Kanom is an 
anomalous mortgage.)*3&(Vol 13) 1926 Mad 650 (651). 

[2] A kanom is an anomalous mortgage. (Vol 13) 
1926 Mad 650 (651) ^ (Vol 8) 1921 Mad 243 (245) ; 44 
Mad 344 (DB). 

[3] The kanomdar has no right to bring the pro- 
perty to sale. (’99) 22 Mad 350 (351) (DB) © (Yol 13) 
1926 Mad 650 (651). 

[But see (’92) 15 Mad 366 (370) (DB).] 

[4] The kanomdar can remain in possession for the 
period of twelve years and thereafter until he is paid 
the kanom amount together with the value of improve- 
ments, if any, efieeted by him. (Vol 13) 1926 Mad 650 
(651). 

[5J The kanomdar does not forfeit his right to hold 
for twelve years by allowing the rent to fall into 
arrears, (1862) 1 Mad H 0 R 112 (112) (DB). 

[6] An ubhayapattam is equivalent to a kanom mort- 
gage. (’07) 30 Mad 61 (65) (DB). 

7, Peruarthum. [1] Under the local usage, a 
Peraarthum mortgage, which is prevalent in Malabar^ 
is redeemable on payment, not of the amount for which 
the land is mortgaged, but of its market-value. (*78) 
1 Mad 57 (59) (DB). 

S. Iladarawara— [1] An iladarawara mortgage in 
South-Kanara, is usually for a long term of years and 
consists also a lease of the property for the term agreed 
upon. Repayment of the loan is not permissible under 
the custom before the expiry of the term. (*82) 4 Mad 
113 (118) (DB). 
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®§§8 [AtiaoliMBnt of moi^fegaged propoetyj Replied by th& Gods of Civil ProGsdUTB^ 1903 
(Act 5 [V] of 1908), S. 156 and Sch 

£a] For the tepealed proYisioos as re-saaotod-, ses Act 5 [Y] ol 19005 Bobc I* Oicder XXXIV, Eula 14, 

Charges, 

i§CI« Where liamoYeable property of one person is by ao^ of parMes or operation of law made 

Chargee. security for the payment of money to another, and the transaction does not 

amount to a mortgage, the latter person is said to have a charge on the property; and ail th® 
provisions hereinbefore contained ^[^hish apply to a simple mortgage shaib so far as may be^ apply 
to such charge.] 

Nothing in this seGlion applies to the charge of a trustee on the trust- pro party for expanses 
properly incurred in the execution of his trust, ^[and, save as otherwise expressly provided by any 
kw for the time bdng in force, no chacga shall be enforaad against aay property in the hands 
of a person to such property has been transferred for consideration and without notice of 
the charge.] 

[a] Subshtutcd by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 50, for ‘ks to a 
mortgagor shall, so fat as m-iy be, apply to the owner of such peopertjg and tho proYisions of Ss. 81 and 82 
shall, so far as may be, apply to sncsh oharge.’* [b] Inserted, ibid. 


SECTION lOO^SYNOFSIS 

i« Scope. 

2. Charge on moveables, 

3. Charge on fumre properly, 

4. **Made security/’ 

5. Property muss be specified, 

6. ‘ By act of parties,” 

7. Security bond charging Immovable property, 
S, Contirigent charge, 

9, Floating charge 

10. “By operation of law/® 

11. Charge under Rent Acts. 

12, ^*And the transaction does not amount to a 
mortgage”, 

13, Transfer Invalid as a mortgages whether 

operates as a charge. 

14, Mortgage or charge, 

15, Creation of charge— Writing and registration, 

16, Rights and liabilities of a charge-holder, 

17, Priority as amongst several charges, 

18. Assignment of a charge. 

19, “Save as .... in force,” 

2D. Transferee for consideration without notice, 

21. Subsequent transferee from a transferees if 

protected. 

22. Charge, whether binds auction-purchaser® 

23. Enforcement of charge. 

24. Personal liability. 

25. Sale in execution of a charge decree — Whe® 

^ ther extinguishes the charge, 

26, Charge created by a decree. 

27, Payments in the nature of salvage* 

28, Hindu widow’s right of maintenance, 

29, Debts of a deceased Muhammadan, 

30, Nankar and dahyak rights. 

1, Scope,— [I] In the ease of a mortgage as well 
as in a charges the property of another persoo is made 
security for a loan or debt; but whereas a mortgage is a 
transfer of an ictareBt in propertjs a charge does not 
Involve the transfer of any interest in property. (Vol 
24) 1937 Oudb 217 (219) : IB Luck lOi (F B). 

£2] The section is uot exhaustive and there are cer- 
tain kinds ol ebargea which are not inoluded within 
the purview o! this section (Vol 27) 1940 Nag 163 
(166) : I L E (1941) Nag 513 (DB) (?ol 26) 1939 
All 579 (580) (D B). 

[But see (Vol 13) 1026 Mad 65 (66, 67) ; 48 Mad 
821 (D B). (The Act is lutended to be exhaustive and 
the Courts ate not at liberty to follow English eommon 
law rules.)] 


[3] IBS spouon as amended in 1929 is retrospective. 
(Vol 32) 1945 Pat 426 (427) (D B) -F (Vol 32) 1945 Fat 
434 (443) (D B) ^ (Vol 26) 1939 All 687 (688) ; I L B 
(1939) 'All 8H5 (D B). 

(But see (Vol 21) 1934 Boai 189 (192) (D B) ^ (Vol 
24) 1937 Mad 92 (94) ] 

2. Charge on moveables.— [1] This section does 
not apt'ly to*a charge created on moveable property* 
(Vo! 16)* 1929 Lah 274 (275) (D B). 

[2l A charge on moveables made orally is as effeo” 
tual (except in cases provided by S. 48 of the Begiatra- 
tion Act) as if it ^vere eSeeted by an instrument in 
writing. (Voi 3) 1918 Lah 54 (55). 1916 Pan Re No. 32 
(D B). 

[8] For creating a charge on moveables the property 
mu-t be speoiicaliy indicated. (Vol 11) 1924 Nag 860 
(36 1 ) (Obii&r,) 

[4] A charge on moveable property which might 
come into existence at a future date is valid as an 
agreement to oharge such property. (’86) 13 Ca! 262 
(264) (D B) ^ (Vol 16) 1929 Lah 274 (275) (D B) ® 
(Vol 20) 1W33 Cffii 154 (159) : 59 Oal 1372 (D B). 

3. Charge on future property. — [IJ Lease pro^ 
vlding that on lessee-company’s delay in payment of, 
rent landlord would recover arrears from boiidings 
erected on land — Held charge was created on buildioga 
when they cam© into existence, (Vol 1) 1914 Bom 267 
(268) (D B) 

[2j Mortgage of a share in immovable property for 
which mortgagor had sued for pre emption — Mortgagee 
also aware that property did not belong to mortgagor 
at that timo but would be mortgagor’s in future— Helif 
transaction did not amount to a mortgage but created 
a charge on the share to be subsequently acquired by 
the mortgagor. (Vol 26) 1938 All 22 (25): I L B (1938) 
All 63 (D B). 

4. “Made security.” — [1] In order to create a 
oh irge it is not necessary to employ any technical or 
any particular form of words. All that is required Ih 
that there must be a clear intention to make a partlou'-* 
lar property, a saoniity lor the payment of money. 
(Vol 27) 1940 Oal 93 (95) (D B) ^ (Vol 26) 1939 Nag 
118 (lli^) I L B (1941) Nag 356 >F(Vol 16) 1929 Oudh 
539 (540) (D B) ^ (Vol 2) 1915 Mad 664 (672) (D B) ® 
(Vol 18) 1931 All 62 (64) : 52 All 985 (D B). 

[2] Where the property is not intended to serve aa 
security, there can be neither a mortgage nor a chirge. 
(’92) 19 Cal 584 (593) *. 19 Ind App 95 (9 C) * (Vol 5) 
1918 Cal 657 (566) (D B)^'(Voi 2B) 1936 Mad 709 (712» 
713) (D B). 
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[THE] TRANSFEB OF PBOPEBrY ACT* 1882 


SectioEi S0O— Note ^(comtd.) 

[S] In considering whether apM'ticnlar deed or doom- 
ment does ordofs not create a charge, cases as regards 
other deeds are not always a good guide. (Vol 18) 1926 
All 171 (171) (D B) ^ (Vol 28) 1941 Nag 102 (103) ; 

I L E (1942) Nag 263 (D B). 

[4] Ordinarily, when the parties refer in a document 
to particolar properties as the source from which a 
debt is to ha paid or by the sale of which a debt is to be 
realised, there is some Indication of an intention to 
make the property more directly liable than on a 
mere ©oforcsmeot of a personal liability. (Vol 22) 1935 
Mad 17 (19) * (’85) 1885 All W N 19 (21) (D B). 

[5] In malotenanca cases, where in the absence of a 
ipeoido agrtement the maintenance will only ba a kind 
of indefinite charge upon the family property, even a 
slight indication to conveit it in?o a definite charge 
may suffice (Vol 22) 1935 Mad 17 (19) >5*(Vol 27) 1940 
dal 93 (95) (D B)^>(Vol 19) 1932 Oudb 168 (170) (D B) 
®(Vol2H) 1936 Sioi 16 (18) (D B) (Vol 10) 1923 
Oal 27 (iO) : 60 Cal 268 (D B), 

[6] Where the party claims to be entitled to succeed 
to or to share in a certam property and that claim is 
settled by a provl'^ion for maintenance payable out of 
that property, a slight indication to convert it into a 
definite charge may suffice. (’83) 9 Cat 945 (950, 951): 
10 Ind App 45 (P C) (Vol 5) 1918 P G 156 (167) : 
42 Mad 581 :46 led App 64 (P G) ^-(Vol 22) 1935 Mad 
17 (19). 

[7] Property jubject to mortgage Later document 

relating to fresh advance p-oviding that, mortgage shall 
not be redeemed before pajmeat of lat&r debt — Parties 
held must have intebded that tho seomnty under tbo 
first mortgage should be available for the fresh advance 
as well (Vul 22) 1955 Mad 17 (19) ^ (Vol 17) 1930 
P 0 176 (177) 6 Luck 365 ; 57 Ind App 173 (P G). 

[See however (Vol 10) 1923 Oudh 24 (25)»J<(Vol 12) 
1925 Oudh 595 ( >94) ^ (Vnl 21) 1934 Lab 938 (940) 
(D B) 1- (’04) 26 Ail 559 (664) (D B) ^ (’05) 27 All 178 
(181) (D B) ] 

[8J Wnero the parties entering into a partition 
arrangement say that if the parties thereto do not carry 
Out their respective obligations, any loss incurred by 
one of them shall be recovered out of tfce properties of 
the others, no other connection between the properties 
and the ©oforcement oi the liability can be thought of 
excepr, that the properties are intended to be security, 
(Vol 22) 1935 Mad 17 (19)'i*(Vol 18) 1926 Ail 527 (529) 
(D B). 

[9] A mere direction in a partition decree asking one 
to pay some compensation to the other sharer 4n order 
to equalise the share does not create a charge over 
Ihis share, (Vol 13) 1926 Oudh 230 (231). 

[10] A document under which a sum of money is 
payable out of the profits of a particular property con- 
stitutes a charge upon that property, (Vol 30) 1943 
Bom 414 (415) (Vol 24) 1937 Oudh 420 (421) : 13 
Luck 35 (D B) ^ (’82) 6 All 11 (14) (D B) ^ (Vol 23) 
1936 Oudh 62 (54) : 11 Luck 675 (D B) (’83) 7 Mad 
23 (24. 26) (D B). 

[11] A mere covenant by a party not to alienate the 
property was he'd not by itself sufficient to create a 
sharge. (Vol 2l) 1934 Mad 713 (714) (D B) ^ (’81) 7 
Oai 196 (198) (D B) ^ (Vol 15) 1928 Lah 440 (441) 
(D B) ^ (’80) 2 Ait 449 (151) (O B). 

[See however (Vol 16) 1929 Oudh 539 (540) (DB)‘$< 
iVol 1) 1914 Ail 187 (188) : 36 All 201 (D B) *{Vol 26) 
1939 Nag 118 (ll9) : I L B (1941) Nag 356.] 

^ [12] An agreement between A and B that A should 
give a regular mortgage of his immovable property for 
money advanced by B, does not constitute a mortgage 
or charge upon such property. (Vol 17) 1930 F G 76 
’78) (P C), 


[13] Agreement between two brothers, 4 and B— B 
to waive his right to succeed to his father’s estate and 
to withdraw suit filed by him against 4 for maintenance 
—A to pay certain monthly allowance to B in perpetui- 
ty — If A mortgaged muafi villages, allowance to be 
paid out of A's other property ~ Deed held created 
charge for alinwance on property. (*83) 9 Cal 945 (951): 
10 Ind App 45 (PC). 

[14] In a partition dispute, the arbitrator awarded to 
the defendant property of greater value than that awar- 
ded to the plaintiff. In order to equalize tha division, 
the arbitrator awarded a certaia sum to b© paid to the 
plaintiff by the defendant and further added that the 
property awarded to the defendant should be treated aa 
makphul for the sum. It was held that a valid charge 
for the sxim was created on the defendant’s property 
(Vol 13) 1926 All 527 (529) (DB), 

[15] A stipulation in a lease deed that the lessee 
should deduct a certain portion of the animal rent in 
repayment of a sum of money already borrowed by the* 
lessor from him, creates a charge on the property leased 
and not merely a personal obligation. (Vol 18) 1931 All 
62 (64) : 62 Ail 985 (DB). 

[16] A sold certain property to B. Tba sale-deed 
contained the following provision : “The said veadea 

is to pay Ks. 25 to me annually (as mall- 

kana) which he has agreed to pay.” It was held that 
the words “as malikana” showed an intention that the 
payment of Es. 25 shouffi be an annual charge upon 
the property. (’87) 9 All 691 (600) (FB). 

[17] By a deed, / admitted liability. lo respect of 
that liability, he undertook to execute a charge bond 
over specified share and rights in a village together with 
sir land. J undertook to get the sanction of the Court 
for transfer of sir, and not to assign the property until 
he carried out the above undertaking. It was held that 
the property was made securit? for the liability and 
that a charge was created. (Vol 28) 1941 Nag 102 (105): 
I L R (1942) Nag 263 (DB). 

[18j Partition suit— Immovable property divided — 
Certain amount found to be payable by plaintiff to 
defendant — Judge refusing to make money aiioUed to 
defendant — Charge on immovable property allotted to 
plaintiff but directing latter not to transfer property so 
long as money due to defendant was not paid s Held 
Judge’s order did not create charge. (Vol 33) 1946 Oudh 
99 (101) (DB). 

5. Property must be specified, -- [1] li is not 
necessary that the properties charged should be deserl - 
bed with that amount of definiteness as is neoaasary m 
the ease of a mortgage. (Vol 6) 1919 Mad 528 (530) 
(DB)'i<(*90) 13 All 28 (44) (DB)‘$i(Vol 27) 1940 All 45B 
(457) *. I L E (1940) All 669 (DB). (Overruled on ano- 
ther point in (Vol 30) 1943 All 115 : 1 L R (1943) All 
453 (F B) ) «$< (Vol 24) 1937 Oudh 217 (219) : 13 Lusk 
101 (FB). 

[2] There should ba some expression to signify what 
properties exactly are to be charged. (Vol 19] 1932 Cal 
461 (453) (DB)ii'(Vol 11) 1924 Nag 360 (361) •i'fVo 13) 
1926 Oudh 230 (231)'i' (Vol 5) 1918 Cal 557 (565, 666) 
(DB)4‘(Voi 28) 1941 Mad 794 (794) (DB). 

[3] A general description of the property would be 
sufficient if, from the facts and circumstances the pro- 
perty to be charged cm be ascertained. (Vol 5) 1918 
Cal 557 (565, 566) (D B)'l'(Vol 28) 1941 Mad 794 (794) 
(D B)‘J*(’87) 9 Ail 158 (164) (D B)*$«{Vol 3) 1916 Oudh 
329 (330)*i'(Vol 25) 1938 Mad 767 (769). 

[4] Where the description given is too vague and 
indefinite the charge will be void for uncertainty. (Vol 
19) 1932 Cal 451 (453) (D B)'JiC81) 3 Mad 35 (36, 37) 
(D B) ^ (Vd 16) 1929 Oudh 539 (540) (D B)'l'(Vol 11) 
1924 Nag 360 (361)'J'{Vol 20) 1933 All 934 (937) (DB). 
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[6] A valid cliargo can bo created upon what could 
be defined to fao the whole of a man’s property at the 
date of the charge. (Vol 28) 1941 P 0 16 (191 : 1 L R 
(1941) 1 Cal 468 : 68 Ind App 34 (P C). 

£6] A charge on villages granted to a person by 
Government in lieu of loyal services rendered by him 
is on a specified property. (’82) 5 All 11 (14) (D B). 

£7] Property is specified where “my share in the 
Premier Aerated Company at Hazaratgani” is charged. 
(Yol 16) 1929 Oudh 539 (540, 541) (DB). 

[8] Partition suit — Decree directing payment by one 
sharer to others as compensation for excess portion 
—Nothing on record to show excess area — Pleld there 
was no charge. (Yol 13) 1926 Oudh 230 (231). 

6. “By act of parties.” — [1] A charge created by 
will was held to be a charge by act of parties. (Vol 1) 
1914 Oudh 349 (350) © (Vol 19) 1932 Oudh 836 (338, 
340) : 8 Luoh 168 (DB). 

7. Security bond charging immovable property. 
— [1] Where, by a security bond, a person besides 
making himself personally liable under S. 145 of the 
Civil P. 0. gives his immovable property as security, 
the question whether the transaction amounts to a 
mortgage or a charge will depend on the terms of the 
document and the intention of the parties. It is there- 
fore a question of construction of the particular doou- 
ment. (Vol 21) 1934 Mad 1 (3) : 57 Mad 218 (D B) 
{Charge.)©(VoI 4) 1917 All 104 (105): 39 All 225 (DB) 
t Mortgage.) 

[2] Where a security bond purporting to charge 
immovable property is given to the Court and not to 
any named person there is no charge. (Vol 6) 1919 PC 
55 (57, 59) : 42 Ail 158 : 22 Oudh Gas 212 : 46 Xnd 
App 228 (PC) ^ (Vol 16) 1929 All 834 (835, 838) (DB) 
©(Vol 23) 1936 Bang 303 (304). 

[3] No person named in security bond as mortgagee*— 
5? . held did not create mortgage but created eharpe. 
(Vol 17) 1930 Sind 159 (161). 

8. Contingent charge. — [1] A contingent charge, 
that is to say, a present charge as security for discbarg- 
ing a contingent liability can be validly created. (Vol 6) 
1918 Mad 674 (675) {DB)©(Vol 15) 1928 Pat 587 (588): 
7 Pat 584 {DB)©(Voi 18) 1931 Mad 120 (121)© (Vol 21) 
1934 Iiah 766 (767, 768) : 16 Lah 137 (D B)© (Vol 24} 

B)©(’06) 28 All 655 {658)©(Vol 
25) 1938 Bang 145 (148). 

put see (’87) 14 Cal 687 (690, 691) (D B) © f06) 3 
^ 19) 1932 Cal 451 

(453) (DB).] 

[2] Sechon 5 and S, 21 recognise the principle of a 

contingent charge, (’ll) 21 Mad L lour 562 (568) (DB) 
©(Vol 24) 1937 Pesh 76 (78) (DB). ’ ^ ^ ^ 

[3] In the case of a contingent charge as soon as the 

contract is entered into, the promisee is entitled to look 
to the specified property as security for the due perfor- 
mance of the contract, (Vol 21} 1934 Lab 765 (767): 16 
Lah 137 (DB). ^ ^ 

[4] It cannot be said that whenever there is a charge 
to secure a liability which will arise only, if at all in 
the mtwx, there is no present charge. (Vol 12) 1925 

(DB)©{Vol 15) 1928 Pat 587 (588): 7 Pat 
684 {BB)©(Vol 5} 1918 Mad 674 (675) (D B). ^ 

9. Floating charge. — [1] The whole basis of a 
noatmg charge is that even after the creation of the 
charp, the business goes on and the person who crea- 
tes the charge can dispose of the assets in the ordinary 
course of business till the charge becomes a fixed 
charge. (Vol 20) 1933 Cal 154 (157): 59 Cal 1372 (DB), 
[2] A fioating security is not a future security ; it is 
a present security. It is not a specific security ; the 
assets are mortgaged in such a way that the mortgagor 
can deal with them without the concurrence of the 


mortgagee. (Vol 18) r 1931 Cal 223 (231, 232) : 58 Cal 
136 (D B) © (Vol 14) 1927 Cal 682 (685) : 54 Cal 513 
(DB). 

[3] A floating charge is shifting in its nature, until 
some event occurs or some act is done which causes it 
to settle and fasten on the subject of the charge within 
its reach and grasp. (Vol 18) 1931 Cal 223 (230, 231) : 
58 Cal 136 (D B) © (Vol 13) 1926 Bom 427 (429, 430) : 
50 Bom 547 (DB). 

[4] In a floating charge the properly is constantly 
changing from time to time ; the charge does not of it- 
self fasten even on the property existing at the moment 
of the creation of the charge. (Vol 13) 1926 Bom 427 
(430) : 50 Bom 547 (DB). 

[5] A floating charge becomes a fixed oharge or speci- 
fic charge on the intervention of the charge-holder or 
the undertaking charged ceasing to be a going concern, 
(Vol 18) 1931 P C 245 (247) : 58 lad App 323 ; 59 Cal 
377 (P C). 

[6] Where leasehold property and the machinery, 
engine, boilers, etc., were charged, it was held that there 
was no floating charge but a fixed charge, (Vol 20) 1933 
Cal 154 (157) : 59 Cal 1372 (DB). 

[7] Wheie assets were given In the possession of 
the lender company it was held that there was no 
floating cbaige. (Vol 14) 1927 Cal 682 (685, 686): 54 
Cal 513 (DBj. 

[8] Where the borrower company banded over the 
keys of the godowns to the lender company and further 
agreed to keep in the godowns stock fetching a certain 
fixed price and it was also agreed that whenever th© 
borrower company wanted to take out any stock from 
the godowns it must do so only with the consent of 
the lender company, it was held that the document 
did not create a floating charge but a specific charge* 
(Vol 13) 1926 Bom 427 (430): 50 Bom 547 (DB). 

[9] The mere element of uncertainty as to what the 
amount of the charge, or what the object charged 
would be are not sufficient to satisfy the requirements 
of a floating charge. (Vol 20) 1933 Cal 154 (158) : 69 
Cal 1372 (DB), 

[10] Where it was agreed that the borrower com- 
pany could dispose of the stock whh the permission 
of the lender company and thus carry on its business 
it was held that the nature of the axed charge could 
not be altered so as to become a fioating charge merely 
because, in spite of rhe charge the business of the 
borrower company continued to carried on, (Vol 13) 
1926 Bom 427 (430): 50 Bom 547 (DB). 

£11] Debentures of companies afiord the most ordi- 
nary example of a fioating charge but they are not 
the only instances of it; a floating charge may be 
created even by an individual and by means other 
than the issue of debentures. (Yol 20) 1933 Cal 164 
(156, 157): 53 Cal 1372 (D B). 

[12] In the case of both a fixed charge and a float»- 
ing charge, there is an agreement to transfer an 
interest in property when a certain contingency arises. 
The only difierenee is that where the charge is fixed 
it is secured on specific property and where it is float- 
ing it is secured on such assets as may be available 
when the contingency arises. (Vo! 30) 1943 Oudh 338 
(353); 18 Luck 683 (PB). 

[13] In the absence of stipulation to the contrary, a 
floating charge leaves the person or the company 
creating the charge at liberty to create specific charges 
m priority to itself. (Vo! 18) 1931 Cal 223 (232): 68 
Cal 136 (DB). 

[14] A floating charge on the undertaking or pro- 
perty of a company, requires registration under S. 109 
of the Indian Companies Act {VII [7] of 1918). Otbei- 

;b void under that section. (Vol 13) 1926 Bom 
28 (30) (DB) ©{Vol 26) 1939 Sind 100 (106) ©(Vol U} 



[ S 100 K 9-14 ] 


[THE] TEAKfSFEB OF EBOPEBTT ACT, 1882 


8301 


Section 100— Note § (conid,) 

1927 Cal 682 (G84): 54 Oal 513 (DB) »j(yol 29) 1942 
All 119 (120); I L E (1942) All 242 (FB). 

[15] A doomnant creating a floating cliarge will 
also require ragistmtion under S. 17 of tbe Begistra- 
tlon Act il it ooneeins immovable property of tbe 
value of Bs. 100 and upwards and will not aSect the 
immovable property M not so registered. (Vol 18) 19S1 
P C 245 (247): 53 Ind App 323: 59 Cal 377 (P C). 

10. “ By operation of law. ” — [1] Tbe words “ by 
operation of law ” are more extensive than the words 
“‘by law*’ and a charge created “by operation of law” 
includes a charge diiecfly created by tbe provisions of 
an Act as well as other charges created indirectly as a 
legal consequence of certain conditions. (’03) 26 Mad 
686 (726) (DB). 

[2] The expression “ operation of law ” only means 
working of the law and is not restricted in its applica- 
tion to such cases aa fall under S. 55 or S. 73. (Vol 30) 
1943 Oudh 354 (359); 19 Luck 1 (FB). 

[3] Charges by operation of law created directly by 
the provisions of Acts : 

(a) Charge in favour of Government in respect of 
the amount due under a certificate issued by 
Collector by virtue of S. 8, Bihar and Orissa 
Pubic Demands Becovery Act (IV [4] of 1914). 
(Vol 21) 1984 Pat 648 (649, 650); 13 Pat 364 
(DB). 

(b) Charge in favour of Municipal Boards in United 
Provinces for the amount of taxes due to them 
under S. 177 o! the U. P. Municipalities Act of 
1916. (Yol 27) 1940 All 456 (456); I L B (1940) 
All 689 (D B). {ODerruUd on another point in 
(Vol 30) 194S All 115; I LE (1948) All 453 (FB)) 
©{Vol 24) 1937 Oudh 31 (31) : 12 Luck 353. 
(Reversed on another point in (Vol 28) 1941 Oudh 
305; 16 Luck 607 (DB).) 

(c) Charge in favour of Calcutta Corporation for con- 
solidated rates under tbe Calcutta Municipal Act 
of 1923. (Vol 21) 1934 Cal 862 (863, 864) : 61 
Cal 1047 (DB). {Reversing (Vol 21) 1934 Cal 325 : 
60 Cal 1470.) 

(d) Charge under S. 87, Bombay District Municipal 
Act of 1901 in favour of Municipal Boards in 
respect of house tax and sanitary cess imposed 
under that Act. (Vol 30) 1943 Bom 21 (22). 

(e) Charge in favour of Government for a loan 
advanced under the Land Improvement Loans 
Act (XIX [19] of 1883) by S. 7 (c) of the Aot. 
(Vol 26) 1939 Bom 183 (187) ©(Vol 6) 1919 Mad 
590 (593): 41 Mad 691 (DB). 

(f) Charge for the arrears of property tax under 
S. 212 of the Bombay City Municipal Act (Bom- 
bay Act (III [3] of 1888). (Vol 22) 1935 Bom 847 
(350); 59 Bom 681 (DB). 

[4] The appointment of a Receiver does not amount 
to a charge on the property for which the Receiver is 
appointed (Vol 22) 1935 Mad 146 (149). 

11. Charge under Rent Acts.— [1] A charge for 
the payment of rent under the Bengal Tenancy Act, 
is not such a charge as is defined by this section, (’88) 
15 Cal 492 (496) (D B) ©(Vol 5) 1918 Cal 265 (270) 
(DB). (Per Chatterjea, J ) 

[2] A charge for the payment of rent under the 
Madras Estates Land Act is not a charge within this 
section. (Vol 6) 1919 Mad 733 (734): 42 Mad 114 (DB) 
©(Vol 19) 1932 Mad 189 (192): 55 Mad 468 (DB). 

[But see (Vol 7) 1920 Mad 183 (185, 186); 43 Mad 
786 (DB).] 

[8] The charge created by the tenancy law in the 
Central Provinces is a charge arising by operation of 
Saw within the meaning of this section, (Vol 27) 1940 


Nag 156 (158) : I L B (1941) Nag 607 (BB) ©(’07) 3 
Nag L E 164 (168). 

[But see (’97) 10 C P L B 48 (49, 51).] 

12. “ And the transaction does not amount to a 
mortgage. [1] In its ordinary sense, the word 
” charge ” means an obligation imposed on property 
or a claim on property. In this sense every mortgage 
would create a charge, but every charge would not be 
a mortgage. (Vol 21) 1934 Bom 189 (190) (D B) ©(Vol 
6) 1919 Mad 528 (530) (DB). 

[2] This Act draws a clear distinction between a 
mortgage and a charge. (Vol 6) 1919 Oai 634 (635): 46 
Oal 111 (BB) ©(Vol 28) 1941 Lab 274 (275) (DB). 

[3] The main distinction between a charge” and 
a mortgage is that a mortgage involves a transfer of 
an interest in specific immovable property^ while in a 
charge, there is no such transfer of interest. (Vol 30) 
1943 Oudh 354 (356): 19 Luck 1 (FB) ©(Vol 30) 1943 
Oudh 338 (352, 353): IS Luck 683 (F B) ©(Vol 19) 
1932 Lab 465 (466): 13 Lab 660 (FB) ©(Yol 21) 1934 
Bom 189 (190) (D B) ©(Vol 13) 1926 Mad 903 (904) 
©(’06) 33 Cal 985 (992) (DB) ©(Vol 9) 1922 Pat 529 
(532) ; 1 Pat 387 (DB) ©(Vol 18) 1931 All 62 (64) ; 52 
All 985 (D B) ©{Vol 28) 1941 Lah 274 (275) (D B) 
©(Vol 18) 1931 Cal 223 (228): 58 Cal 136 (D B) ©(Vol 
26) 1939 Nag 118 (119): I L R (1941) Nag 356 ©(Vol 
3) 1916 Low Bur 67 (67) ©(Vol 28) 1941 Nag 102 (103, 
104): I L B (1942) Nag 263 (DB) ©{Vol 27) 1940 All 
456 (457): I L R (1940) All 669 (D B). [Overruled on 
another point in (Vol 30) 1943 All 115: I L E (1943) 
All 453 (FB).) 

[See however (Vol 28) 1941 All 345 (347) : I L E 
(1941) All 691 {F B) ©(Vol 1) 1914 Nag 32 (34) ; 10 
Nag L R 81) ] 

[4] A charge can be ci^eated by act of parties or by 
operation of law. A mortgage, however, can only be 
created by act of parties, (’ll) 21 Mad L Jour 562 
(568) (DB) ©(’08) 35 Cal 837 (844) (DB). 

[But see (Vol 2) 1915 Cal 478 (480) ; 42 Oal 625 
(DB).] 

[5] In a simple mortgage, there is always a personal 
covenant to pay, while there may or may not be a 
personal covenant in a charge. (Vol 18) 1931 All 99 
(100); 52 AU 901 (DB) ©(Vol 20) 1933 All 934 (937) 
(D B) ©(Vol 22) 1935 Oudh 309 (313) ©(Voi 21) 1934 
Bom 189 (190) (D B) ©(Vol 5) 1918 Mafl 997 (997) 
(DB) ©(Vol 6) 1919 Mad 528 (530) (DB). 

[6] A mortgage can be redeemed but that is not 
necessarily the case with a mere charge. (1866) 13 L T 
(N8) 783 (784) : 14 W E (Eng) 298, Caulett v. Hood. 

[7] A charge may be created in perpetuity, while a 
mortgage must necessarily be for a limited period. 
(Vol 7) 1920 Oudh 5 (6, 7) © (Vol 20) 1933 All 934 
(938) (DB). 

13. Transfer Invalid as a mortgage, whether 
operates as a charge — [1] A transaction which is 
intended to be a mortgage but which fails as a mort- 
gage by reason of not fulfilling the requirements of law 
does not operate as a charge. (Vol 3} 1916 P 0 169 
(171) (PC). {Mortgage not attested by two witnesses.)© 
(’13) 35 All 164 (166) (FB). 

[But see (’12) 39 Cal 810 (820).] 

[2] Instrument creating charge — Erroneous belief 
of parties that they had created mortgage would not 
affect true nature of transaction. (Vol 1) 1914 Nag 32 
(36) ; 10 Nag L R 81. 

14. Mortgage or charge. — [1] The line of demar- 
cation between a charge and a simple mortgage is very 
thin and sometimes hardly distinguishable. (Vol 20) 
1933 All 984 (937) (DB). 

[2] Whether parties intended to transfer interest in 
property must be gathered by looking at substance 
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and not form of deed. (Vol 23) 1936 Lah 482 (484) 

(BB) lYoi 20) 1933 All 934 (936) (DB) 

[3] Parties Intending to transfei interest In pro- 

party In order to make it seconty — Transpotion 
amounts to mortgage. (Vcl SO) 1943 Mad 100 (103) I 
I LR (1943) Mad 195 ^ (Vo! 21) 1934 Pat 217 (219, 
221) (DB) ( 05) 9 CM W N 1001 (1002) (DB) ^ (Vol 
24) 1937 Mad 148 (149) (*91) 15 Bom 183 (135, 186) 

(DB) (Vol 2) ISlo Ail 15 (15) (DB) *.(Yol 28) 1941 
Lab 274 (275) (DB) 

[4] Faiti’e-. intending to make property security 
withoEt transferring any Interest — Transaetion 
atnonnts to charge. (1900) 27. Cal 194 (19b) (DB) ^ 
(Vol 3) 1916 Mad 1219 (1219) (DB) (Vol 26) 1939 
Hag 132 tl34) (Vol 17) 1930 All 136 (147) : 52 All 
281 (FB) ©(’07) 10 Oudb Cas 17 (20). 

[5] The presence of a danse giving the other party 
a right to sell the property in order to recover bis debt 
lndio»ites a transfer of an interest in the property and 
is, thereforej a distinguishing factor between a simple 
mortgage and a charge. (’08) 35 Gal 837 (S43, 844) 
(DB) © (’85) 7 All 258 (265, 266) (FB) © (Vol 4) 1917 
All 439 (441) : S8 All 361 (DB) © (Vol 23} 1936 Lah 
482 (485) (DB) © (Vol l) 1914 Nag 32 (34) ? 10 Nag h 
B 81 © (Vol 23) 1936 Oadh 196 (200) (DB), 

[8] Coropromise decree — Defendants to pay plaintldi 
certain sum of money ^ Certain immovable property 

to be hypothecated for realizat'oo of said money 

Befendants not to create any encumbrance on same 


— Decree held ms not simple mortgage — Hypothe- 
cation clause held created lien, (’08) 35 Cal 837 (844) 
(DB). ^ ^ ^ 

[7] Deed of adjust ment — A to pay B certain 
amount on certain day — On default A to pay larger 
amount — B to be at liberty to recover amount by 
sale of property in execution — Deed held to he charge. 
(Yoi 14) 1927 Smd 66 (75). 

[8] Property stated to be nasar gahan — Trans“ 

feree granted right to cause property to be sold 
through Court — Transaction held was mortgage. (’90) 
14 Bom 577 (580) (DB), & b \ 

_ [9] Document written In provincial language — Name 
given to document or words implying power of sale are 
not sufficient to determine character of transaction. 
(Vol 1) 1914 Hag 82 (35) t 10 Nag L B 81. 

[10] Ikrarnama executed by A in his wife’s favour 
securing property for payment of her dower- debt — 
Words “artb” and “mustaghraq” used in dr cument — 
Document held created charge only, (13) 11 All L 
Jour 570 (573) (DB). 

[11] Wheie an instalment bond provided that the 

executant would be personally responsible for the pay- 
ment of the money and in case of default it would be 
competent to the other party “to institute a suit, ob- 
teln a decree and to recover the dues by attachment 
and sals of the under tenure”. The document was 
held to create only a charge, (’06) 33 Gal 985 (992) 
(DB). ' ' 

[12] The presence of a personal liability makes the 
transaction a mortgage. (Vol 23) 1936 Lah 482 (484) 
(DB). 

[13] Where A executed a mortgage before the Pun- 
jab Alienation of Land Act (XIII of 1900) and subse- 
quent to the Act took a further advance on the old 
security on the same conditions as the original mort- 
gage, it was held thai the subsequent transaction was 
not a fresh alienation eo as to be hit by the Act, but 
that it created only a charge. (Vol 8) 1921 Lah 136 
(137) I 2 Lah 2i2 (DB) © (Vol 19) 1932 Lah 465 
(466) : 13 Lah 660 (FB). 

^ 15. Creation of charge — . Writing and registra- 
tion, — [1] All the requirements as to registration. 


a'Acstation and ^igna^uie, necpssary lor the cseatior 
of a Simple mongage eon in in ed m 8 59, will apply 
also to the ereatioo of a charge (Vol 27) 1940 Mi«d DlC 
(141) : I LR (1940) Mad 306 (DB) >1’ (Vol 2f) 193^^ 
Mad 202 (203) ; 1 L R (1939) Mad 199 (DB). 

[2] Decree Ineorpoiaiirig compiouii^o CiTfatmg 
charge — It is ^^xerop'ed Iron's rej.lstrai.ion undej 
S. 17 (2) (VI). Hegi.i^ation Act (Vol 23) 1936 All 621 
(629) © (Vol 20) 1933 Bom 298 (29^) (DB) © ( 08) 35 
Cal 837 (841) (DB) © (Vol 17) 1930 Nag 17 (19) © 
(Vol 26) 1939 Nag 118 (120) • I L B (1941) Nag 356 f 
(Vol SB) 1946 Mad 293 (293), 

16 Rights and liabilities of a charge holder. — 

[1] The words “soiaras may be”, show that ceitasE 
provisions which apply to a nmple mortaa^^e mnj not 
be applicable to the ease of a charg#* (Vol 28) 1939 
Mad 202 (203) : I L R (l9B9) Mad 199 (DB). 

[2] The provisions contain d in S. 67 held to 
applicable to charges (Vol 21) 1934 Gal 862 (864) s 61 
Cal 1047 (DB) © (Vol 24) 1937 Oudb 420 (423) : 13 
Luck 35 (DB) © (Vol 23) 1936 Oudb 52 (54) ; II 
Luck 575 (DB). 

[3] The provisions of S. 67-A are applicable tc 
charges created by act of parties but not to chargeE 
created by operation of law. (Vol 21) 1934 Cal 862 
(863, 864) ; 61 Cal 1047 (DB) 

[4] A charge- bolder, like a simple mortgagee has a 
right to bring the propeitT? charged to sale. (Vol 28) 
1941 All 345 (351) ;ILB (194!) All 691 (FE) © 
(Vol 23) 1936 P G 204 (206) : 59 Mad 910 s 63 Ind 
App 304 (PC), 

[5] The first part of the section deals with substan- 
tive rights and the second with the manner m which 
they aie to be enforced and if a transaction creates a 
charge within the meaning of the first part of the 
section it ffies not become invalid only because a 
remedy provided for the enforcemint of thr charge Is 
other than the sale o! the property (Vul 26) 1939 Naj^ 
132 (134) 

[6] Where a charge-holder Is given possession of the 
property as a charge-holder, be can reo'am in posses- 
sion of it iintii the amount due to ham is satiutied; 
but if the poss8'Sion is not attributable ts ahe charge, 
he cannot insist on retrxinmg possession until his dues 
are paid (Vol 24) 1937 Cal 129 (138, 139) : I L B 
(1937) 1 Gal 203 (DB), 

[7] Section 92 m applicable to charge — Prior charge 
paid off by subsequent mortgagf© — ■ Mortgagpp is sab» 
rogated to rights of chi»rge- holder. (Vol 34) 1947 Hae 
43 (46) (DB) 

17. Priority as amongst several charges. ~ [1] 
Ordinarily a& between several charges created on the 
same immovable property a charge later in point of 
time will be postponed to one earlier in point of time, 
(Vol 28) 1941 Cal 436 (441) © (Vol 10) 1923 Bang 222 
(223) : 1 Rang 261, 

18. Assignment of a charge. [1] A charge Is 
not a merely personal right but is a ngbt as to pro- 
perty and as such is transfeiab]©. (Vol 25) 1938 Mad 
457 (458) (DB), (Vendor’s lien under S. 55 (4) (b).) © 
(Vol 2) 1916 Cal 543 (544) : 42 Cal 849 (DB). (Do.) 

[2] Deed^ of assignment tmnEferring right to main 
tenanee of Junior member of tarwad requires regigtra 
tion (Vol 23) 1936 Mad 573 (574). 

[3] A charge being a right to or interest in lmmov» 
able propertjj an assignment of a decree creating 
charge Mis under 17 (1) (e). Registration Aotc 
(Vol 28) 1941 Bom 71 (75) : I L B (1941) Bom 136 
(DB) . 

[4] A partition deed between A and N created a 
charge in favour of A on properties allotted to 
share for expenses of certain religious ceremonies. A 
transferred his share to X who performed such cera- 
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monies and claimed to enforce tb© charge against N*s 
properties Beld that X coalfi s’lforce the charge 
agamst B, {Vol 29) 1042 Mad 711 (712) 

19, ‘*Save as. in force” - [1] It is only 

m cases where there is no espre^-s provision of law 
which IS in force that the prmc pie tinderlyrng S, 100 
can come Into plaj (¥ol 32) 1945 Mad 310 (551) 

[2] In case of a charge fnr a loan ander th^* Land 
Improvement Loans Act (XIX of 188d), S. 1 (1) of that 
Act read with ita proviso operates as a saving clause 
and excludes it from the provision as to notice, 
(¥o! 26) 1939 Bom 18S (!87). 

[3] A charge for lent under the Central Provinces 
Tenancy Act (I of 1920) is saved from the operation 
of the provision as regards notice in this section by 
reason of the express provision in 8. 9 of that A^’t, 
(Vol 27) 1940 Nag 156 (158); I L B (1941) Nag 607 
(BB). 

[4] A first charge created under S. 177 of tb© United 
Provinces Municipalities Act (II of 1916) in respect of 
municipal tax comes within the saving clause and 
excludes it from the operation of the provision as 
notice. (Vol 30) 1943 AH 115 (119, 120): I L E (1943) 
All 453 (FB) {Overmhng (Vol 27) 1940 All 456: I L R 
(1940) All 669.) 

[5] The provision as to notice under this section 
was applied to charges created under the Cdcutta 
Municipal Act of 1899, for sums due on account of a 
tax imposed upon buildings or lauds and consolidated 
rates. (Vol 2) 1915 Cal 478 (480, 481): 42 Cal 625 (DB)o 

[6] Where a charge is created by a decree of a 
Court on a certain property that charge is enforceable 
even against a Bubseguent bona fid^ transferee of that 
property, This applies to charge lor maintenance, (’37) 
169 Ind Oas 169 (171) (Nag). 

20. Transferee for consideration without notice — 

[1] A charge is not enforceable agaiufct a bona fide 
transferee for value (Vol 80) 1943 Bom 414 (4l6) © 
(Vol 23) 1936 Sind 16 (19) (DB) (Vol 26) 1939 
Hag 132 (136) ^ (Vol 27) 1940 Nag 163 (l71): 1 L R 
(1911) Nag 513 (DB) 5* (Vol 24) 1937 Oudh 35 (42) 
(FB) ^ (Vol 24) 1937 Oudh 217 (219): 13 Luck 101 
(FB) * (Vol 23) 1936 Lah 482 (484) (DB). 

[2] The section as amended in 1929 does not effect 
any change in the law as it stood before fhe amend- 
ment. (Vol 31) 1944 Nag 1 (6): I L B (1943) Nag 713 
(DB) * (Vol 30) 1943 Bom 414 (416) ^ (Vo! 273 
1940 All 456 (456): I L R (1940) All 669 (DB) (Ouer- 
mUd on another point m (Vol 30) 1943 All 115 : 
I L R (1943) All 453 (FB).) * (Vol 24) 1937 Oudh 217 
(219); 13 Luck 101 (FB) ^ (Vol 32) 1945 Mad 350 
(351). 

[But see (Vo! 21) 1934 Bom 189 (192) (DB) ^ 
(Voi 24) 1937 Mad 92 (94) ^ (Vd 26) 1939 Aii 687 
(688): I L R (1939) All 885 (DB).] 

[8] The onus is on the transterea to prove that ha 
is a transferee for conisderation without nodcp, (Vol 26) 
1939 Nag 132 (135) ^ (Vol 27) 1940 Nag 163 (171); 
I L R (1941) Nag 513 (DB) ^ (Vol 2) 1915 Gal 478 
(481): 42 Oai 625 (DB) (Vol 15) 1928 Pat 687 (589); 
’7 Pat 584 (DB), 

[4] The defence is a single defence that the defen- 
dant is a purchaser for value without notice and 
does not consist of first, a defence that the defendant 
is a purchaser for value and then a reply from the 
plaintiff that he had notice, (Vol 2) 1916 Cal 478 (481); 
42 Gal 625 (DB). 

[5] The defence o! a purchase without notice ought 
to be specifically alleged and proved by the transferee. 
(Vol 15) 1928 Pat 587 (589): 7 Pat 684 (DB). 

[6] Where a subsequent transferee is a simple mort- 
gagee, he cannot be considered “to hav© the property 


m hia hands®® so as to be able to plead the defence 
under the proviso, (Vol 27) 1940 Mad 701 (703) 

21. Subsequent transferee from a transferee if 
protected.-— [1] A purchaser with Doiicc may shelter 
huBBclt under the title o£ the person from whom he 
purcbaced il the latter can suececstolly raise th© 
defence of want ol notice. (Vol 2) 1915 Cal 478 (481); 
42 Cal 625 (DB) 

[2] Where a property subjecf. to charge was piifohaesd 
by H without notice who transferred It to iT who had 
notice of the charge held that K could not avad him- 
self of a defence under this proviso. (Voi 24) 1937 
Fesh 76 (78) (DB). 

22. Charge whether binds auctfon^purchaser,-- 
[1] The provision as to notice applies to fimnsfera by 
auction sales in execut on and an auction purchaser 
takes the property free of the charge If he has no notice 
thereof (Vol 27) 1940 All 456 (457) ; I L R (1940) All 
669 (DB). (Omrruled on another in (Vol 30) 194S 
All 115 : I L E (1943) All 453 (FB) } s-h [Voi 62) 1945 
Pat 434 (443, 444) (DB) (Vol 30) 1943 All 116 
(122) ; I L R (1943) All 453 (FB) (Overrulmo (Vol 26) 

1939 All 687: I L R (1939) Ail 885) ^ (Voi 24) 1937 
0 .dh217{219): 13 LueklOl (FB) {O^uemihng (Vol 16) 
p29 Oudh 316: 5 Luck 172 ) 3. (Vol 24) 1937 Oudh Bl 
(42): 12 Lock 353 {Reversed on another point in (Vol 28) 
1941 Oudh 305: 16 Luck 607.) ^ (Vol 24) 1937 Hag 36 
(36 37) . I L R (1938) Nag 183 (Vol 28) 1941 Pat 95 
(97 98): 20 Pat 86 (DB). 

[^ut see (Vol 27) 1940 Mad 701 (702) (Vol 23) 
1938 Oudh 84 (86): 13 Lack 746 (DB) ^ (Vol 24) 1937 
Cal 129 (138.; I L R (1937) 1 Gal 203 (DB) ^ (Vol 12;1 
1925 All 60 (61): 47 All 60 (DB)] 

23. Enforcement of charge. — [1] Suit for enforc- 
iug charge by sale of property charged — There must be 
preliminary decree under 0 34, B. 4, Civil p.C. (Vol 29) 
2942 Sind 83 (84) ; I L R (1942) Kar 168 (Voi 27) 

1940 Oai 60 (62, 64). 

[2] By virtue of 0. 34, E, 14 of the Code of Oivkl 
Procedure, a charge holder cannot obtain a money 
decree in re-peofc of the amount charged and sell th© 
property. He rjQu4 file a suit for sale of mhe property 
charged. (Vol 7) 1920 Pat 521 (522) : 5 Fat L Jour 
248 ►P (Vol 27) 1940 Pat 283 (285) (DB) (Jji (’05) 1 
Hdg L R 117 (119, 120) ►!» (Vol 5) 1918 Cal 705 ('107); 
45 Cal 530 (DB) ^ (’87) 11 Moo Ind App 241 (266) 

[3] The effect oi a deoreo on a oha^'g© is the same 
as that of a deofee on a mortgage. (Voi 24) 1937 Ca! 
129 (138): I L E 1937'1 Cal 203 (DB). 

[4] Decree for sale — Property sold— Sale prooeede 
found iBsulficieQt — Charge-holder will be entitled to 
apply for personal decree against judgment- debtor ii 
latter is under personn! obligation to piy money. (’05) 2 
All h Jour 379 (383) (DB) (Voi 22) 1935 All 411 
(415, 416): 57 All 797 (DB). 

[But see (Vol 19) 1932 Cal 775 (780, 781): 59 Cal 
1314 (DB) 3 

[5] Decree creating charge for future maintenane© 
to be paid at particular time— Charge holder may apply 
for execution of decree as amount of maintenaoce be- 
comes due. (’70) 15 Sulh W E 128 (129) (DB) (’861 
9 All 33 (34) (DB) ^ (Vol 26) 1939 Ail 579 (580) (DB) 
i£& (*98) 2 Cal W N 33 (33, 34). 

[6] The amount ol court- fee that is lecovemble in a 
pauper suit and for which the Government has a 
charge on the aubjeei' matter o! the suit can be recover- 
ed by the Government in execution of the decree and 
a separate suit for the purpose Is not necessary. (’96) 
18 All 419 (421) (DB). 

[7] Person having charge on company’s property— 
^Compasy mliquidation^—Person oaa,claim priority over 
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Section 100— Note 23 (coM.) 
unsecured creditors 'without bringing suit for that pur- 
pose. {Yol 1) 19U Bom 267 (268) (BB). 

[8] Where a charge-holder is entitled to claim pos- 
session of the property instead of a sale thereof, the 
decree in a suit for possession will have to approsi- 
mate as close as may be to a decree for foreclosure. 
(Vol 26) 1939 Nag 132 (136). 

■[9] A charge-Mder not entitled to possession o! the 
property cannot enforce the charge by suing for 
possession (Vol 27) 1940 Nag 8 (11) (BB). 

24. Personal liability — [1] A charge-holder will 
he given a personal decree where the charge is on the 
income of the property and the defendant has been in 
receipt and enjoyment of the income. (Vol 19) 1932 
Oudh 168 (170) (BB) Qi (Yol 23) 1936 Oudh 52 (55): 
11 Luck 575 (BB). 

[2] Where the plalntiS had a seller’s charge under 
S. 55 (4) (b) and sued to enforce his charge and also 
claimed a personal decree against the defendant, he 
was granted such a decree, (Yol 20) 1933 P 0 143 
(145): 60 Ind App 183: 11 Bang 186 (P C). 

25. Sale in execution of a charge decree — 
Whether extinguishes the charge. — [1] Property 
subject to recurring charge sold in execution of a decree 
for arrears payable in respect of sum charged — Liabi- 
lity in respect of future payments is not extinguished 
— Auction-purchaser would get property subject to 
charge. (Vol 27) 1940 Cal 60 (62, 63)® (Vol 20) 1933 All 
934 (938) (D B). 

[2] Charge decree executed as money decree —Decise- 
hoider not objecting to gale subject to mortgage — 
Charge is not extinguished. (Vol 32) 1945 Pat 426 (427) 
(D B). 

26. Charge created by a decree. — [1] A charge 
created by a compromise decree is a charge created by 
"act of parties” and hence is a ”chargs** within this 
section. (Vol 31) 1944 Nag 1 (7) : I L B (1948) Nag 713 
(D B)®(Vol 30) 1943 Oudh 354 (359): 19 Luck 1 (P B) 
® (’06) 28 All 655 (659) (Vol 32) 1945 Pat 434 (435) 
(D B) ® (Vol 28) 1941 Pat 95 (98) : 20 Pat 86 (D B) © 
(Vol 24) 1937 Oudh 217 (219) : 13 Luck 101 (F B) © 
(Vol 28) 1941 Gal 436 (438)©(Vol 12) 1925 All 60 (61); 
47 All 90 (B B) 

[See also (Vol 32) 1945 Pat 278 (280) (D B). (It was 
held that the decree was not a consent decree and the 
charge created by it 'waa not a charge within this sec- 
tion.)] 

[2] A charge created by a decree is a charge created by 
"operation of law” and hence constitutes a "charge” 
under this section. (Vol 30) 1943 Oudh 354 (359) : 19 
Luck 1 (F B)©(Vol 83) 1946 Mad 51 (51). 

[8] A charge created by a decree is not a charge as 
is contemplated by this section. (Vol 27) 1940 Nag 163 
(166): I L R (1941) Nag 513 p B) © (’37) 169 Ind Gas 
169 (171) (Nag). 

[See also (Vol 26) 1939 All 579 (580) (B B).] 

[4] NO charge, if it comes within the meaning of the 
section, whether by decree or otherwise, will be enforce- 
able against a trausferee for consideration without 
notice of it. (Vol 31) 1944 Nag 1 (7): I L E (1943) Nag 
713 (D B) © (Vol 30) 1943 Oudh 354 (359) : 19 Luck 1 
(F B) © (Vol 28) 1941 Pat 95 (98) : 20 Pat 86 (D B) © 
(Vol 28) 1941 Gal 486 (438, 439) ©(Vol 32) 1945 Pat 434 
(437) (B B). 

[5] This section will not apply to the case of a trans- 
fer during the pendency of a litigation in which a 
charge is created by a decree. In such a case the trans- 
fer is affected by the doctiine of hs pendens and the 
question of notice is immaterial (Vol 3 1) 1944 Bom 
191 (193): I L E (1944) Bom 274 (B B)©(Vol 32) 1945 
Mad 126 (127) : I L B (1945) Mad 726 (B B)©(Vol 32) 
1945 Mad 350 (861). 


[6] If a decree does create a charge on properties, 
the decree-holder has the right to bring the charged 
properties to sale la execution proceedings and it is not 
necessary to file a separate suit for enforcing the charge. 
(Vol 33) 1946 Bom 207 (209) (D B). 

27. Payments in the nature of salvage. •— [1] 
Where a person having some interest in a property or 
some right or duty towards the owner of the property 
pays money in order to save the property from loss or 
destruction, he has a first charge on the property for 
such payments (’67) 11 Moo Ind App 241 (258) (P G)© 
(’94) 21 Ga! 142 (143, 149); 20 Ind App 160 (P 0). 

[2] Government revenue is the first and paramount 
charge upon the land and if default is made in pay- 
ment, the land is sold in a summary way. The pur- 
chaser gets a clear title and the land ia lost for ever to 
the defaulting proprietor. (’94) 21 Cal 142 (148): 20 Ind 
App 160 (P C). 

[3] As to whether a person who pays the Govern- 
ment revenua on bahalf of another who is liable to pay 
it is entitled to a charge for such payment, following 
views have been expressed: 

(a) A co-sharer who pays the quota of the Govern- 
ment raveniis due from another co- sharer in order 
to save the estate from being sold ia entitled to a 
charge on the other co* sharer’s share for the pay- 
ment made on his behalf. (’67) 11 Moo Ind App 
241 (258) (PC)©(’06) 26 Mad 686 (711, 725) (F B}® 
(Yol 23) 1936 Mad 752 (760, 763) (B B) © (Vol 28) 
1941 Nag 245 (249): I L E (1941) Nag 474 (D B)© 
(Yol 19) 1932 Nag 171 (172): 28 Nag L E 214, 

(b) A payment of Government revenue made by one 
having an interest which would be sacrificed by the 
loss of the estate does not give a chalge on the 
estate for the money so paid and therefore, a co- 
sharer paying the Government revenue does not 
acquire any charge on the share of the defaulting 
eo-aharer, (’87) 14 Cal 809 (825, 827, 832) (F B)© 
(’92) 14 All 273 (295, 298) (F B) © (Vol 24) 1937 
All 618 (619) : I L B (1937) All 706 (B B) © (’02| 
26 Bom 437 (442) (B B) © (Yol 1) 1914 Cal 263 
(268) (D B) © (Yol 15) 1928 Pat 641 (643, 644) : 7 
Pat 613 (D B)®(’92) 7 C P L E 42 (43, 44). 

[4] The mortgagee paying the Government revenue 
in order to save the property from sale has a charge on 
the property. (’03) 30 Cal 794 (798, 799) (D B)©(Yol 17) 
1930 Cal 151 (153): 57 Cal 298 (B B)©(Yol 7) 1920 Pat 
521 (522) : 5 Pat L Jour 248 © (Yol 6) 1919 Low Bur 
136 aS8). 

[See however (Yol 23) 1936 Bang 47 (48).] 

[5] The principle as to payments in the nature of 
salvage, is not confined to payments of Government 
revenue, bat is of general application. (Yol 30) 1943 
Mad 573 (576, 577) : I L B (1944) Mad 44 © (Yol 11) 
1924 Bang 204 (206) ; 1 Bang 714 (B B) © (’79) 4 Cal 
539 (541) (B B)©lYol 15) 1928 Bang 278 (280): 6 Bang 
600 . 

[6] A purchasing oil well which waa subject to mort- 
gage— B having right of pre-emption — A making part 
payment to mortgagee towards mortgage decree — Pay- 
ment necessary to save oil well from sale — A held had ' 
charge for money paid against B exercising hia right of 
pre-emption. (Yol 11) 1924 Bang 204 (206, 206); 1 
Bang 714 (D B), 

[7] The principle of salvage lien can be applied In 
India to cases of payment of rent or other dues the non- 
payment of which would have wiped out all the subsi- 
diary interests in land (Yol 30) 1943 Mad 673 (576, 
577): I L E (1944) Mad 44. 

[8] The charge given on the principle of salvage lien 
is not a charge within the meaning of the section, 
(Yol 11) 1924 Bang 204 (206): 1 Bang 714 (D B), 
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^■[lOlo Any moii- gages of, or person having a charge upon, immoveable property, or any 
No merger in oase oi transferee from such mortgagee or charge-holder, may pnioliase or other- 
aubeeqo'ent; encumbrance. *^133 acquire the rights in the property of the mortgagor or owner, as 
the case may be, without thereby causing the mortgage or charge to be merged as between himself 
and any subsequent mortgagee of. or person ^having a subsequent charge upon, the same property; 
and no such subsequent mortgagee or change holder shall be entitled to foreclose or sell such pro- 
perty without redeeming the prior mortgage or charge, or otherwise than subject thereto.] 

[a] Btih&htuted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 51. 


Section 100 -Note 27 (canid.) 

[9] Tbs application of the doctrine of salvage lien 
does not depend upon the question whether the demand 
which was met was a charge or a first charge on the 
property. The doctrine of salvage lien is wider than the 
doctrine of subrogation In the case oi suliogation, the 
person making the payment gets only the rights of the 
person whose dues are paid oft while in the ease of 
salvage lien such person is entitled to a right which 
prevails over all the interests which are Ea\ed by the 
payment. (Vol 30) 1943 Mad 57S (577) : I L K (1944) 
Mad 44. 

28, Hindu widow’s right of maintenance. — [1] 
A Hindu widow’s right of maintenance is not a charge 
on the family property within the meaning of this 
section. (’06) 4 Cal L Jour 476 (481, 483) (D B) ^ (’ll) 
.85 Mad 147 (151) (D B) (’72) 17 Suth W R 432 (436) 
(D jB)*5&(Vo 1 13) 1926 All 527 (529) (D B)>5(Vol 12) 1925 
Lah 32 (33): 5 Lah 375 (D B)^.(Vol 24) 1937 Mad 915 
(918) (D B)^i<(Vol 26) 1939 All 579 (580) (D B). 

[But see (’71) 1871 Pun Re No. 7, p 11 (11) (DB).] 

[2] Debts binding upon a Hindu take pieeedenee 
over his widow’s right of maintenance (Yol 7) 2920 
Mad 732 (722) : 43 Mad 800 (D B)>5«(Vol 17) 1930 Mad 
824 (829): 54 Mad 132 (D B) © (’81) 5 Bom 99 (109) ^ 
(Vol 14) 1927 Lah 883 (883) •5< (’78) 2 Bom 494 (505) 
(F 3} ^ (Vol 20) 1933 Lah 901 (904): 15 Lah 9 (D B). 

[3] Though under S. 39, a right of maintenance can 
be enforced against a transferee with notice or a 
gratuitous transferee, the rule does not apply where the 
debts have precedence over the right of maintenance, and 
a transfer of the family property ia in liquidation of such 
debts. (’78) 2 Bom 494 (498, 499) (D B) ^ (Vol 2) 1915 
Mad 464 (466, 470, 471) (D B). 

[4] If the maintenance has been made a charge 
upon the property it will take precedence over the right 
of a subsequent purchaser of the same property in 
execution of a money decree even though such decree is 
in respect of a debt binding on the husband. (Vol 15) 
1928 Mad 713 (718) (F B) ^ (Vol 17) 1930 Mad 824 
(830); 54 Mad 132 (D B). 

29. Debts of a deceased Muhammadan. — [1] 
The unsecured debts of a deceased Muhammadan are 
not a charge upon the estate left by him. (’81) 7 Cal L 
Rep 460 (463) (D B) (’78) 4 Cal 402 ii(408) : 6 Ind 
App 211 (P CMVol 16) 1929 Mad 609 (610) (D B). 

[2] A Muhammdan wife’s claim for dower does not 
create a charge upon the estate of the husband. 
(Vol 29) 1942 Pat 210 (212) : 20 Pat 798 (DB) ‘i'(Vol 3) 
1916 P C 46 (48) : 38 All 681 : 43 Ind App 294 (P C). 

30. Nankar and dahyak rights.— [1] A right to 
j? 8 ceiv 0 a cash nanhar out of the profits of a samin- 
dari is a charge on such zamindari* (Vol 3) 1916 
Oudh 129 (130; : 19 Oudh Cas 49. 

[2] A cash nanhar granted in lieu of the surrender 
nf zamindari rights is a charge on the zamindari 
rights so surrendered. (Vol 25) 1938 Oudh 84 (85) ; 
13 Luck 746 (DB) ^{Yol 6)1919 Oudh 403 (404): 
21 Oudh Cas 327t 

[3] Dahyak or daswant U closely analogous to 
nankar and is a charge on the property. (Vol 6) 1919 
Oudh 403 (404) : 21 Oudh Cas 327. 


SECTION 101-^ SYNOPSIS 

1. Scope. 

2. Renewal of one mortgage by another. 

3. Transaction in discharge of prior mortgage 

invalid— Effect. 

4. Mortgagee purchasing portion of mortgaged 

property _ Effect. 

5. Purchase at sale in execution of decree for 

rent or for recovery of land revenue, 

6 . Who can claim benefit of section. 

7. “As between himself and any subsequent 

mortgagee.” 

8 . Charge kept alive — Enforcement. 

9. Section, if retrospective. 

1 . Scope. — [1] The mere fact of a charge having 
been paid ofi does not decide the question whether it 
was extinguished. It is a matter of intention of the 
parties. The Intention to keep the charge alive is 
presumed where it is for the benefit of the person 
paying to do so. This principle of equity is called 
the rule of intention. (’84) 10 Cal 1035 (1046) ; 11 
Ind App 126 (P C) •i(1877) 46 L J Oh 352 (352) : 6 
Ch D 634, Adams v. Angell f (1894) 64 L J Ch 1 
(6) : 1895 App Cas 11, Thorne v. Gann ®(Vol 18) 
1931 Pat 426 (431, 432) : 10 Pat 630 (DB). 

[2] Where a mortgagee or a person having a charge 
upon immoveable property purchases or acquires the 
rights in the property, the question whether the 
mortgage or charge is kept alive does not algo depend 
upon any rule of intention. The section declares that 
there shall be no merger as between the mortgagee 
and any subsequent mortgagee or charge-holder of the 
same property. (Vol 27) 1940 Pat 64 (65) >3'(Vol 32) 
1945 Bom 116 (118). 

[See however (Vol 30) 1943 All 156 (157) : I L R 
(1943) All 444 (DB).] 

[3] It is not the intention of Legislature in amend- 
ing this section to amend or alter the old law which 
covered the case of union of two estates which occurred 
when the purchaser of equity of redemption acquired 
the rights of the mortgagee or when the rights of the 
mortgagor were acquired by the mortgagee (Vol 32) 
1945 Bom 116 (118, 119). (Charge on immovable pro- 
perty created by» judgment- debtor in favour of holder of 
money decree— Sale of property in execution of naort- 
gage deeree—Purchase by charge-holder — Debt under 
charge is extinguished — Personal remedy against 
judgment-debtor is barred.) 

[4] Section does not provide for a case of an owner 
of property acquiring a charge on the property as 
by inheritance. (Vol 29) 1942 Nag 33 (35) : I L B 
(1942) Nag 309 (DB). 

[See also (Vol 29) 1942 All 175 (184) : I L B (1942) 
All 259 (DB).] 

[6] Section does not apply to a case where a mort- 
gagee acquires the ownership of the property and it 
is for his benefit to keep it alive, though there are no 
subsequent incumbrances. In such cases the rule of 
intention will still apply, (Vol 30) 1943 Oudh 407 
(408, 409) (DB). 

[See however (Vol 29) 1942 Bom 95 (96) (DB) 
*(Vol 30) 1943 Mad 429 (430) : I L R (1943) Mad 

1039 ^ 1040 A. M, 
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Section 101— Note I {contd ) 

531. (FB). (Per Fatarsjail Sastri J. in O^dae of Be- 
f©reB£5©.)3 

[6J Where a KlDdo widow mortgages her hnsband’s 
property and then the mortgagee transfers to her, in 
her individual and independent capacity, the mort- 
gag< Q right, there would be no merger and the widow’s 
personal heirs would inherit the mortgagee right after 
her death while the equity of redemption would 
devolve on her husband’s heirs. iVol *29) 1942 All 
175 (184) : I L E (19421 All *259 (DB). 

[7] Whether it is for the benefit of the party to keep 
a charge alive must he decided with reference to the 
eircom stances existing at tne time the charge is paid 
oS, or the union of interests takes place. (Vol 30) 1943 
Mad 429 (431) : I L R (1944) Mad 631 (FB). (Per 
Pataniali Sasiri, J. in Order of Reference.) tji (Vol 30) 
1943 Oudh 284 (286, 287) : 19 Luck 17 (DB) ^(Vol 9) 
1922 Bom 211 (212) : 46 Bom 1009 (DB) * (Vol 211 
1934 Pat 134 (136) : 13 Pat 200 (DB) «5»(Voi 29) 1942 
Mad 658 (564 (DB) ((Voi 3) 1916 Mad 875 Aopromd.) 

[8] The possibility of a future claim for pre emption 
33 not a circumstance from v^hiuh it can be said that It 
is for the benefit of the person paying off a charge to 
keep it alive. (Vol H) 1926 Oudh 606 (608) : 1 Luck 
560 (DB) '£•(’12) 34 Ail 268 (272) (DB). 

[S e also (Vol 30) 1943 Oudh 284 (287) ; 19 Luck 
17 (DB).l 

2. Renewal of one mortgage by another [1] A 

renewal of one mortgage by another does not necessarily 
extinguish the prior security The rule of intention 
applies to such eases and the prior mortgage will 
remain if it is for the benefit of the party renewing, 
to keep it alive. (’13) 35 Ail 211 (225) : 40 Ind App 
105 (P G). 

[2J If there is an intermediate mortgage, the t^rior 
morigage will be kept alive as against the intermediate 
mortgage. (Vol 31) 1944 Nag 163 (171): I L R (1944) 
Nag 383 (FB) •£'(Vol 2b) 1941 All 200 (206) ; I L B 
(1941) All 220 >$'('89) 16 Cal 623 (523) (DB) >$<(’86) 10 
Bom 88 (90) (DB) ^ (Vol 6) 1918 Mad 1327 (1328) 
(DB) (Vol 19) 1932 Oudh 314 (317) ; 7 Luck 26 
(DB) $<(Vol 26) 1939 Bang 247 (248) : 1939 Bang 
L R 207. (The doctrine of merger is not applicable to 
mortgages.) 

[3] Where the prior mortgagee obtains the rene- 
wal in partial discharge of the prior security or 
obtains other additional security, the prior mortgage 
will be kept alive. (Vol 2) 1915 Cal 77 (79) ®>(Vol 11) 
1924 Mad 619 (620) •$>(Vol 27) 1940 Pat 65 (70) 
(DB) (Vol 28) 1941 Ail 200 (206) ; I L E (1941) 
All 220. 

[4] Where a prior mortgagee had purchased the 
rights under a puisne morigage it was held that the 
rights under the prior moriga^ie remamed in force, 
(Vol 15) 1928 Lah 301 (.-iOS, 304) : 9 Lah 88 (DB). 

[5] Where, notwithstanding it would be for the 
benefit of the mortgagee to keep tha prior mortgage 
alive, the intention is clear 4hat the prior mortuage 
should be extinguished, it will not be kept alive (’81) 
3 All 7015 (709) (DB) »$• (’89) 13 Bom 348 (351) (DB) 
^(Vol 22) 1935 Lah 203 (206). 

[6] If the prior mortgagte by taking tha subsequent 
mortgage, undertakes to ai&cbarge not only bis own 
prior mortgage but also another mortgage on the 
property, he cannot keep alive bis prior mortgage as 
against the mortgagee whom he bad undertaken to 
pay. (Vol 27) 1940 Ail 540 (54-^). 

3. Traosacuon in discharge of prior mortgage 
invalid —Effect.- [Ij Where a mciigagee tiktis a sub- 
sequent sale or mortgage in discharge of bis mortgage 
and it lurns out that the later transaciion is mopera- 
laye or invalid, the prior mortgage remains and is not 


extinguished. (Vol 25) 1938 All 418 (423) : I iji It 
11938) All 714 (FB) Vol 34) 1947 All 214 {22%}: 
I L E (1946) All 375 (DB) 20) 1933 Nag 241 

(242, 243 ): 30 Nag L R 342 ^(Vol 20) 1933 Rang 9/ 
(32) : 11 Rang 112 «$> (Vol 23) 1936 Mad 61 (62) : 
59 Mad 44 (DB)»J«(Vol 24) 1937 Mad 293(294) >$< (Voi 6) 
1919 Oudh 89 (91) : 22 Oudh Gas 349 (DB) 

ISee also (Vol 9) 1922 Cal 114 (115) (DB) ^ (Vol 2'i 
1939 Bang 247 (248) ; 1939 Rang L R 207.] 

^2] A mortgaged five-sixths share in a village £o 
S. After the death of A, his widow 0 and his nepho'v 
D executed another mortgage in favour of B in dia'- 
ebarge of the previous mortgage. The property mort- 
gaged was the whole village including one-sixth share 
therein belonging to D in his own right. It was 
found that the later mortgage was not binding on the 
widow C. B then sued to enforce the earlier mort- 
gage It was held that he was entitled to do so. (Vo! 3 
1916 P 0 68 (70) : 39 All 178 : 44 lud App 6^ 
(P C) (On appeal from (’13) 11 All L Jour 365. 
d<(Vol 25) 1938 P G 123 (127): : 32 Sind h R 
448 : I L R (193S) Mad 646 (P C). 

[See hov^ever (Voi 24) 1937 Mad 148(149).] 

[3] Where a mortgagee takes a subsequent mortgage 
or sale in discharge of bis mortgage, but at that 'ima* 
the properties are under attachment in execution of a 
money-decree, the prior mortgage will remain enforce- 
able and will not be extinguished by the t-ub'equent 
transaction, (Vnl 5) 1918 Mad 460 (460) 'D B) ^ (’82, 
8 Cal 580 (538) (DB) (Vol 26) 1939 Mad 89B (395, 
396) ; I L R (1939) Mad 600 (D B) ^ (Vol 24) 1937 
Rang 369 (360) >Jf (Vol 25) 1938 Mad 465 (466) 

[But see (Vol 9) 1922 All 76 (7 h) (DB) •$> (’44) 1944 
All L Jour 876 (.177) (DB) ^ (Vol 20) 1933 Mad 873 
(882, 883) ; 57 Mad 195 (DB) ^ (Vol 23) 1936 Mad 61 
(63) : 59 Mad 44 (D B) (Vol 23) 1936 Pat 404 (405) 
; 15 Pat 120 (DB) j 

J4] Where a prior mortgagee sues on his mortgage 
without making the subsequent mortgagee a party W 
the suit, and purchases the property m execution of hh 
decree, the purchase is inopera ive against the subae- 
quent mortgagt^e against whom the prior mortgage 
remains. (Vol 24) 1937 Mad 769 (773) (DB). 

4 Mortgagee purchasing portion of mortgaged 
property — Effect. — [ij A mortgagee purchasing the 
mortgaged property in partial discharge uf his mortgage 
can nevertheless keep the mortgage alive as against & 
subsequent encumbrancer. (Voi 23) 1936 Mad 473 (475 ^ 
{D B). 

5. Purchase at sale in execution of decree for 
rent or lor recovery ot land revenue. — [1] Where 
a mortgagee himself purchases the property at a sale in 
execution of a decree for rent under S. 165 of the Ben- 
gal Tenancy Act, and there is no benefit in keeping It 
alive, the mortgage is extinguished even though the 
mortgagee does not take steps to estinguish the mori- 
gage under S. 167 of the Act. (1900) 28 Cal 12 (15, 
16) (DB). 

[But see (’99) 4 Gal W N 268 (269) (DB).] 

[2j ^ Where ^ihe mortgagee purchates the property in 
execution of bis decree, and the same property is pur- 
chased subsequeotiy by the landlord m ex^ cation of a 
decree on the rent charge, the landlord cannot oust 
the mortgagee from posse&sion without annulling under 
S 167, Bengal Tenancy Act, the incumbrance, (’ll) 
38 Cal 923 (9.^2) (DB) 

[But see (Voi 8) 1821 Cal 599 (600) (DB) ] 

• [3] Where in execution of a decree for rent, the 
landlord himself purchases a raiyati holding, be can, as 
against a mortgagee oi the holoing hold his charge for 
reni as a sbidd against the mortgagee, (’02) 6 Cal WN 
834 (835) (DB), s 5 / 
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Notice and TeRder. 


102*, Where liie person on or no whom any notiea or tender is to be serve! or laado ?jider 
Service or teoder on or this Chapter does not reside in nha disirict in wnicla the mortgaged 
t,o agent. property or some part thereof is situate, service or tender on or to an 

liigecit holding a general power-of attorney from such person or otherwise duly authorized to aceei't 
such service or tender shall be deemed sufficient. 

^[Where no person or agent on whom such notice should be served can be found or is known] 
to the person required to serve the notice, the latter person may apply to any Court in which a 
suit might be brought for redemption of the mortgaged property, and such Court shall direct in 
what manner such notice shall be served, and any notice served in compliance with such direction 
shall be deemed sufficient : 

^[Provided that, in the case of a notice required by section S3, in the ease of a deposit, the 
application shall be made to the Court in which the deposit has been made.l 

® [Where no person or agent to whom such tender should be made can bo found or is known i 
to the person desiiing to make the tender, the latter person may deposit ^^[in any Court in which 
a suit might be bronghD for redemption of the mortgaged property] the amount sought to be 
tendered, and such deposit shall have the effect of a tender of such amount. 

[a] Substituiad hy tbe Transfer of Property (Amendment) Aet, 1929 (20 [XK] of 1929), S. 52 for “Where the 
person or agent on whom such notice should be served cannot be found in the said district, or is unknown'^ 
[b] liim'Ud, %bzd. [c] Suhsht ted %hid ^ for “Where the person or agent to whom such tonder should b'-. 
made cannot be loand within the said district, or ia unknown”, [d] SubsMuted ihhd,^ for “in such Court as 
last aforesaid”. 


Section 101 — Note 5 (contd,) 

[4j Sale under S. 138, G P. Land Raven ue Act, free of 
eneumbiance— Mortgagee decree-boider purchasing the 
property Considerations of merger do not apply. (?ol 
32) 1945 Nag 289 (291) : I L B (1945) Nag 643 (D B). 

6. Who can claim benefit of section. — [1] The 
benefit of the section can be claimed not only by the 
mortgagee acquiring tbe rights m the property, but 
also by persona deriving title from him. (Vol 25) 1938 
Lab 286 (288) (D B) ^ (Vol 9) 1922 Mad 249 (253) 
(D B). 

7. “As between himself and any subsequent 
mortgagee [1] Sons of mortgagee living with him 
as mem'iecs of joint Hindu family — Sons purchasing 
mortgaged property in discharge of mortgage — No 
Intermediate encumbrance — Suit for pre-emption by 
third person — Son setting op mortgage as shield — 
Held, there was no merger. (Vol 22) 1935 Oudh 445 
(446) ; 11 Luck 302 (DB). 

[2] Where there are no intermediate incumbrances, 
merger necessarily follows, even though it would be 
for the benefit of the mortgagee to keep the charge 
alive. (Vol 29) 1942 Bom 95 (96) (DB). 

8. Charge kept alive— Enforcement. — [1 3 Where 
a charge is kepi alive, it can always ba used as a shield 
against subsequent incumbrancers, (Vol 9) 1922 PO 11 
(13) ; 48 Ind App 465 : 43 All 469 (P C) (Vol 31) 
1944 Nag 163 (171) : I L B (1944) Nag 383 (FB). 

[2] The charge may be set up as a shield even 
though at the time the plea is raised, the enforcement 
of the charge may have been barred by limitation, 
(Vol 20) 1933 Nag 241 (243) : 30 Nag L B 142 (Vol 
27) 1940 Mad 646 (849) (Vol 26) 1939 All 660 (662), 

[But see (Vol 34) 1947 All 74 (78) (FB). (Subse- 
quent mortgagee can rely on prior mortgage only if, 
apart from S. 101, it was capable of being sued upon 
at date of subsequent mortgage.) © (Vol 14) 1927 All 
638 (640) ] 

[3] The charge may also be used by way of attack 
and may be actively enforced by way of suit, witbin the 
period ol limitation prescribed therefor. (Vol 30) 1943 
Oudh 407 (40 ^ 409) (D B) (Vol 32) 1945 All 168 
(159) : I L B (1946) All 186 (DB) © (Yoi 29) 1942 Mad 


558 (565) (D B) © (Vol 31) 1944 Nag 163 (172) j I L E 
(19441 Nag 383 (FB) (Vol 14) 1927 Ail 417 (418) : 
49 All 430 (D B) © (Vol 19) 1932 Oudh 314 (316) : 7 
imek 26 (DB). 

[4] Where a charge kept alive by A is used as a 
shield against B, a subsequent incumbrancer, B can sell 
the property in enforcement of bis mortgage subject to 
A^s charge (Vol 2fi) 1939 All 660 (661) © (’05) 1 Cal 
L Jour 531 (538) (DB) © (*8I) 4 Mad 213 (216) (D Bj 
© (’86) 8 All 105 (108) (FB). 

ISee also (Vol 21) 1934 Mad 31 (38) (FB).] 

[But see (’91) 13 All 432 (438, 439, 459. 463) (F B| 
© ( 10) 32 Ail 138 (141) (D B) © (Vol 19) 1932 Mad 84 
(85) ] 

[5] If A’s charge does not entitle him to possession 
of the property but be has got into possession as a 
purchaser or in some other way he oan defend his 
possession against B or the auction-purchaser m execu- 
tion of the decree on B’s mortgage. (’03) 7 Cal W N 11 
(20) (D B) © (Vol 10) 19*23 Rang 107 (107) (D B) © 
iVol 201 1933 Nag 241 (244) : 30 Nag h B 142 © (Vok 
22) 1935 Oudh 411 (412) : 11 Luck 270 (DB) ©(Vol 24) 
19-17 Oudh 478 (480) (DB)©(Vol 26) 1939 All 660 (662i 
© (Vol 27) 1940 Mad 646 (649) 

[But see (’10) 7 Mad L Tim 230 (23*0) (DB) © (’851 
7 Ail 568 (573) (DB).] 

9. Section, if rerrospective.— [I] The section i& 
retrospective in its operation. (Vol 19) 1932 All 489 
(492) : 54 Ail 897 (FB). 

[But see (Vol 29) 1942 Mad 558 (570) (D B) © (Vol 
19) 1932 Bang 197 (199) : 10 Bang 465 ©(Vol 23) 1936 
Bang 152 (156) : 14 Bang 494 (DB) © (Vol 19) 1932 
Lah 237 (238) (DB),] 

Section 102 — Note 1 

[1] A tender was made by tbe mortgagor to one P 
whose services had been engaged by the mortgagee and 
who had been assisting the agent of the mortgagee in 
his attempts to obtain possession ol the mortgaged 
property as per terms ol the mortgage deed. He was# 
however, not recorded as tbe atiorne;jr of the mortgagee 
and he disclaimed authority to receive a tender on be* 
half of the mortgagee It was held that the tender wad 
bad. 1*08) 32 Bom 521 (531) (DB). 
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103. Where, T:inder the prOYisions of this Chapter, a notice is to he served on or byj or a 
Hotice,etc.,toorbyp8i:soQ tender or deposit made or accepted or taken out of Court by, any person 
incompetent to contmci incompetent to contract, such notice may be served ^lon or byj, or 
tender or deposit made, accepted or taken, by the legal curator of the property of such person; but 
where there is no such curator, and it is requisite or desirable in the interests of such person that 
a notice should be served or a tender or deposit made under the provisions of this Chapter, applica- 
tion may be made to any Court in which a suit might be brought for the redemption of the mort- 
gage to appoint a guardian ad litem for the purpose of serving or receiving service of such notice, 
or making or accepting such tender or making or taking out of Court such deposit, and for the 
performance of all consequential acts which could or ought to be done by such person if be were 
competent to contract^; and the provisions of ^ [Order xsxil in the First Schedule to the Code of 
Civil Procedure, 1903] shall, so far as may be, apply to such application and to the parties thereto 
and to the guardian appointed thereunder. 

[a] Inserted by the Transfer of Property (Amendment) Act 20 [XX] of 1929, S. 53. [b] As to persons competent 
to contract, see Ss. 11 and 12 ol the Indian Contract Act, 1872 (9 [IX] of 1872), [c] Substituted by the 

Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 53, for “Chapter XXXI of the Code of 
Civil Procedure”, 

10^. The High Court may, from time to time, make rules consistent with this Act for carry- 
Power to make rules. ing out, in itself and in the Courts of Civil Judicature subject to its 
superintendence, the provisions contained in this Chapter. 


CHAPTER Y. 

Op Leases op Immoveable Pbopebty. 

105. A lease of immoveable property is a transfer of a right to enjoy such property, made for 
Lease defined. a certain time, express or implied, or in perpetuity, in consideration of a 

price paid or promised or of money, a share^of crops, service or any other thing of value to be 


Section 103 -1 Note 1 

[1] A tender under S. 60 or a notice under S. 69 or 
S, S3 cannot be made to, or served on, a ‘guardian ad 
litem’ until such a person is actually appointed. (’03) 
27 Bom 23 (29) .(DB). (Tender.) 

[2] The words “person incompetent to contract” must 
be read in the light of Ss. 11 and 12 of the Contract Act. 

[3] A natural guardian such as the father or mother 
of a Hindu minor, cannot be held to be a ‘‘legal 
curator” and a notice or tender to him without his 
being appointed a guardian ad htmn is not valid and 
binding on the minor. (Yol 9) 1922 All 355 (355, 356) 
; 44 Ail 64 (DB). 

[4] If where the mortgagee is a minor it is deter- 
mined by the mortgagor to proceed under Ss. 83 and 
84, then it is requisite that a notice should be served; 
if in the case of an infant mortgagor those entrusted 
with the care of his afiairs consider the mortgage* money 
should be tendered or paid, then it may be desirable in 
the interests of the minor that this should be done. 
(’03) 27 Bom 23 (28) (D B). 

[5] Where the fact of minority of the person in whose 
favour a deposit ismade under S. 83, is disputed, the 
Court can, under the provisions of 0. 32, E. 3 of the 
Civil P. 0.,make an enquiry into the matter, (Yol 15) 
1928 All 311 (312) : 50 All 655 (DB). 

[6] Where the proposed guardian refuses to act as 
such, the Court can under 0. 32, E. 4, Civil P. C., ap- 
point an officer of the Court as the guardian ad litem 
for the purposes of this section. (Vol 10) 1923 All 183 
(184) : 45 All 273 (D B). (Letters Patent appeal from 
(Yol 9) 1922 All 147 ; 44 All 102— The view taken by 
Lindsay J., confirmed.) 

[7] A deposit in favour of a minor usufructuary 
mortgagee without a proper guardian ad litem being 
appointed fox him is not «a valid deposit, and the 
mortgagor cannot claim any mesne profits from the 
former from the date of his deposit. (Yol 13) 1926 All 
666 (666, 667) : 48 All 611 (D B) © (Vol 17) 1930 All 
609 (610) (D B). 


Section 104 — Note 1 

[1] This section does not make it obligatory for the 
High Courts to make rules (’02) 25 Mad 244 (271) (FB). 

[2] Mortgage suits and the esecution of decrees pass- 
ed therein are governed by the provisions of the Code 
of Civil Procedure. (Vol 1) 1914 Oudh 289 (290j. (In 
the absence of any rules framed by the High Court 
under S. 104, T. P. Act fixing the ‘‘court rate” the 
case is governed by S. 34, Civil P. C., and the Court 
can, in a suit on a mortgage bond award interest at 
the contract rate of 7^ per cent, per annum till the 
date of realisation.) iJ^CYol 4) 1917 Mad 128 (131) (DB). 
(Per Bahewell J.) 

[3] As to the nature of rules contemplated by this 
section, see (’02) 25 Mad 244 (273) (F B). 

[4] Buies which are incoasistent with the provisions 
of the Code of Civil Procedure, cannot bs framed under 
this section. (’02) 25 Mad 244 (271, 272) (F B). 

[But see (Vol 15) 1928 Bom 123 (128) ;52 Bom 459 
(DB). (Original side rules.)] 

[5] A rule which is not consistent with this Act, 
would be ultra vires. (’98) 25 Cal 703 (708, 709) (FB). 

[6] The rule-making power is limited to carrying 
out the provisions of Chap. IV. If the rule framed 
goes beyond this it would be ultra vires. (’02) 25 Mad 
244 (254) (P B). 

SECTION 105— SYNOPSIS 

1. Applicability of chapter. 

2. Lease is an interest in property, 

3. Agreement to grant lease. 

4. “Right to enjoy,” 

5. Contract necessary for lease. 

6. Tenancy by payment and acceptance of rent. 

7. Kabuliyat, rent-note, etc., whether lease. 

8. Agreement varying rent or other terms of 
lease, whether lease. 

9. Tenancy by acquiescence. 

10. Lease and licence, 

11, Lease or licence — Tests for determination. 
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rendered periodically or on specified occasions to the transferor by the transferee, who accepts the 

transfer on such terms. . . „ ^ , 

The transferor is called the lessor, the transferee is called the lessee, the price is eaiied tne 
Lessor, lessee, premiam premium, and the money, share, service or other thing to be so rendered 
and rens definad. is called the rent. 


SECTION 105 --.SYNOPSIS (contd.) 

12. Occupation as lodger. 

13. Occupation as tenant or servant, 

14. Market rights, 

15. Who can grant a lease. 

16. Lease by de facto proprietor. 

17. Lease by or in favour of a minor. 

18. Lease of untransferable property. 

19. Commencement of lease. 

20. “Certdin time.” 

21. Term of lease— Determination. 

22. Lease entitling lessee to hold as long as he 
pays rent or as long as he may wish. 

23. Lease for a term certain with a provision for 
continuation thereafter. 

24. Lease expressed to be terminable before end 
of term fixed. 

25. Periodic leases. 

26. Tenancy at will, 

27 Lease for life. 

28- Lease with a clause for renewal— General, 

29, Covenant for renewal — Enforceability against 
assignee from lessor or lessee. 

30, Lessee holding over after expiration of lease— 
General. 

31, Lessee holding over after expiration of lease — 
Renewal clause in lease, effect of. 

32, Lessee holding over after expiry of lease— 
Basis of liability for compensation. 

33, Permanent tenancy— Onus of proof. 

34, Permanent tenancy — Construction of leases. 

35, Permanent tenancy— -Circumstantial evidence 
as to— General, 

36, Circumstantial evidence as to permanent 
tenancy— Long and undisturbed possession at 
fixed rent 

37, Circumstantial evidence as to permanent 
tenancy —Lease for dwelling or residential 
purpose, 

38, Circumstantial evidence as to permanent 

tenancy— Successions and transfers. 

39, Consideration for lease. 

40, “Price paid or promised.” 

41, Rent— General features. 

42, Rent — Illustrative cases. 

43, Rent in kind— Payment of money yalue, 

44, Rent — Service as rent, 

45, Variation of rent. 

46, Lease for a premium and usufructuary mort- 
gage— Distinction. 

47, Maintenance grants. 

48, Heritability of lease. 

1. Applicability of chapter.— [1] This chapter 
applies 10 all leases except agricultural leases. (Vol 14) 
1927 All 78 (79) (DB) ^ (’09) 5 Mad L Tim 222 (222). 

[2] Although T. P. Act does not in its terms apply 
to agricultural leases, definition in S. 105 applies to 
agricultural leases as well. (Vol 6) 1919 Mad 168 (169): 
42 Mad 203 (SB). 

[3] Although T. P. Act does not apply to agricul- 
tural leases, analogy of the Act may be relied upon, 
(10) 33 Mad 253 (253) (DB). 

[4] To determine if a lease is for an agricultural 
purpose the primary object of the lease is to be consi- 
dered. (Vol 14) 1927 All 78 (79, 80) (DB) •5-C12) 15 
€ai L Jouc 672 (674) (DB). 


[5] Lease for residential purpose with right to take 
fruits from trees on the land and plant other fruit trees 
—Lease not agricultural — T. P. Act applies. (Vol 13) 
1926 Cal 312 (313) (DB). 

[6] Lease of tank for rearing and preserving fish 
and of the banks for grazing cattle— Primary object 
being the rearing of fish, lease is not for agricultural 
purpose, (Vol 22) 1835 Cal 638 (639). 

[7] Where the lease is merely of a tank with so 
much of Its banks as is necessary for its use, it cannot 
be regarded as an agricultural lease because the tank is 
the prinf*ipal subject of the lease. (’73) 20 Suth W B 
341 (341) (DB). 

[8] Where the lease is merely of a tank with so much 
of its banka as is necessary for its use it cannot be regar- 
ded as an agricultural lease and no right of occupancy 
can be acquired in the tank— In this case, the surround- 
ing land was of considerable area and the lease being 
indivisible, it was held that the whole lease was for 
agricultural purpose, (Vol 18) 1931 Cal 135 (138) (DB). 

[9] Lease held to be horticultural, because it was 
granted not for enjoying fruit only but also ^or the 
purpose of planting trees. (’26) 96 Ind Gas 89 (89) (Cal). 

[10] Where a certain land is given for “cultivation 
and building tenants’ bouses’^ held that the lease was 
for a mixed purpose, agricultural and non-agrioulturai 
for a lump rent. (’14) 24 Ind Gas 788 (788) (Oudh). 

[11] Principle of B. 116 applied to the Punjab 
where the Act doss not apply. (’28) 112 Ind Gas 6 d1 

(652) (Lah). . . 

[12] Lease granted by a municipality is within this 
Chapter (Vol 15) 1923 All 95 (95). (Lease cannot be 
determined merely by a resolution passed by the Muni* 
eipal Board.) 

2. Lease is an interest in property.— [1] Lease is 
an interest in the property. Dnlesa there is a transfer of 
such an interest there can be no lease. (Vol 27) 1940 
Oal 89 (90): I LR (1939) 2 Cal 254‘2& (Vol 1) 1914 Cal 

2S) 1941 All 56 (59. 60); I L B (1941) 
All 17 (DB) (There is a transfer of an inter^t 
in the nroperty under a usufructuary mortgage while 
under a lease there is only a transfer of the right 

enjoyment of the property.)] ^ ^ ^ & 4 . 

[2] Provisions of law like S. 39 of the Contract Act 
which are applicable to mere contracts are not appli- 
cable to leasl (Vol 6) 1919 Mad 168 (169): 42 Mad 

203 f SB). . 

[31 A bid- sheet or dak-fard showing the bids nmaa 
at the auction of land for settlement is a verbal settle- 
ment, and the document which did not contain the 
most important terms and was never intended to be 
delivered to the lessee as a document of title cannot m 
such circumatancea constitute a lease, (vol id) 

Pat 487 (489) (DB). . , 

[4] A suit for ejectment against 
lie so long as the lease is in existence. ( 07) 34 Lai 57 
(63) (DB) K (Vol 15) 1928 All 95 (95). 

[51 Tenancy void — Independent collateral agreement 
not to eject during a certain 

suit for ejectment. (Vol 17) 1930 All 6i8 (681) (DB). 

3. Agreement to grant lease.— [1] A 
ment to grant a lease in future is J ^ 1 

1929 Bang 164 (165): 7 Bang 70 (DB) 10) Cal 
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ffiU) (OB) (Vat 1) 19U Low Bhi 241 (248). b 
Low Bar Bu! L (DB) (’10) 14 Cal W N 65 (67). _ 

[2] Wbetber a contract in writing or orally made is 

to be coEstrnsd as a lease or merely as an agreement to 
lease must be gathered from tlie terms of the whola 
dccoment. (Vol lOl 1923 Oudh 23 i (23S)« ^ 

[3] The Question whether there was a present demise 
or merely an agreement to make a demise in 

must depend upon the paramount intention of the 
imrties. (’10) 13 Cal h Joor 300 (303) (BB). 

[4] Mere provision in an agreement that the lease is 
to commence from a future date does not make it 
merely executory agreement (Vol I?) 1930 Bom 210 
^212) ^(Vol 12) 1925 Cal 10s7 (1089, 1092) : 52 Cal 
095'5«(’13) 1913 Pnu h B. No. 97, page 357 (359) {DB)'^ 
n’ol 4) 1917 Nag 207 (208). 

[5] Mere provision in an agreement for execution ol 

a formal document, does not make agreement merely 
executory. (Vol 21) 1934 Mad 418 (419, 420h 57 Mad 
760 (DB) ^ (Vol 17j 1930 Bom 210 (212, 213 ] *5‘(Voll2) 
1925 Cal 1087 (1093) ; 62 Cal 695 di* (Voi 17) 1930 
Pat 630 (532) (DB). ^ ^ , 

[6] Even where possession is allowed to be taken 
under the agreement it may amount only to a personal 
agreement n'^t creating any present interest in the 
property. (’06) 33 Ca! 502 (504, 505) (DB). (Reclama- 
tion licence with agreement for leise.) d'lVol 11) 1924 
Cal 658 ^560) (DB) ^^{Vol 17) 1930 Pat 356 (357). 

[7] Executory agreement for lease— Possession taken 
by promisee — Ejectment suit by owner — Doctrine of 
cQUi table interest does not apply in India — Promisee may 
however obtain stay of suit and sue for specific perloim- 
nnee. (Vol 18) 1931 P C 79 (82) ; 58 Cal 1235 ; 58 Ind 
App 91 (PC) 

[8] Specific performance of an agreement for lease 
cannot be enforced unless the terms of the lease can be 
ascertained with reasonable certainty from agreement. 
tVolSl) 1944 Mad 518 (524) : I L B (1945) Mad 355 
ID B) 5< (Vol 11) 1924 Cal 346 (347, 348) ^(Vol 9] 
1922 Bom 404 (404) (D B). 

[9] A person entering into possession under a mere 
agreement for lease may be liable for damages for use 
and occupation. (’12) 15 Ind Cas 432 (432) (Mad). 

[10] Person entering into possession under mere 
agreement for lease may be liable for damages for 
breach of contract where he vacates the property before 
the end of the period for whcih he has agreed to be in 
possession by paying rent. (Vol 14) 1927 Cal 275 (277) 
(D B), 

4. “Right to enjoy,” — [1] Fresh lease of pro- 
perty during continuance of its previous lease — Such a 
lease has no effect and no rent can be recovered on its 
basis. (Vol 22) 1935 Cal 193 (195). 

[2] A valid lease cannot be granted by a person not 
in possession of the lands leased, (’74) 1 Ind App 76 
(81) (P 0). 

[3] The transfer of a bare right of possession without 
the right to the usufruct la not a lease. (’99) 9 Mad D 
Jour 290 (295) (D B). 

[4] There mutt be a transfer of the exclusive right 
of possesdon of the leased property in order to constitute 
a lease. (’97) 20 Mad 5S (65) (P B), 

[5] Hukumnama granting right to dig mica mines 
with 105 kudalis — Grantor retaining right to use and 
enjoy mines— HcZff, hukumnama oould not be regarded 
as a lease as it was a grant of a partial and limited 
interest and was in the nature of an easement. (Vol 31} 
3944 Pat 261 {2t6) : 23 Pat 115 (D B). 

[6] Bight to enjoy the property does not cease to be 
a lease merely because the mode oi enjoyment results 
in the exhaustion of the property. (Vol SO) 1943 P C 
153 (156) : 70 Ind App 180 : 22 Pat 713 (P C)^(Vol 27) 


Igio’p^Tiii'' Pat 13 (S E), (Per Manoliai; 

^^m^Where under the terms of a mortgage dead pro- 
prietary possession is transferred to the mortyagee whila 
the cultivating posBeSbion has been by the 

mortgagor, the rt-latioaship of S 

created^ thereby between tbAm. j 10) 19)10 Ian L B 
No 150, page 409 (415, 416) (D B|. a, ^ * 

[S] A transfer o£ “reats and profits' of tlie land 
without any words of limitation is eonstrned as a t-ans- 
fev of the land itceU (Vol 27) 1940 Pat 516 (525, 020, 
535. 686) : 19 Pat 433 (D 3). 

5 Contract necessary for lease — [1] Tonaaoy 
is created by eontvaot either express or implied or bj 
statute (Vol 9) 1922 Pat 429 (430) : 1 Pat 7h4 (0 B). 

[2] B^-nt note not intended to be acted upon — No 

lease (’92) 19 Bom iSSit (134n). , 

[3] Tenancy cannot be created by Implication Oif 
acquiescence. (Vol 16) 1929 Nag 13 (13). 

[41 Suit for rent of ferry tolls — Deft^ndant not having 
entered into any contract wish plaintiff but haijing 
collected the tolls— Dower Court passing decree for rent 
bolding that the defendant has made Mm'-ellt piamtiS i 
tenant in respect of the ghats by use and occupaiiou— 
Held that this was wrong and no decree for rent oouW 
be passed. (1900) 27 Cal 239 (242) (D B). 

[5] A mere entry in a khugra does not create a ooe- 
tract of tenancy with the persons entered therein. The 
mere fact of a person’s holding lands io a aemmdan 
estate is not a sufficient proof that he is a tenant. (Voi 4) 
1917 Pat 345 (347 349) (D B). 

[6] On terms of lease deed lessor having option, on 
expiry of 10 years, to enter into contraot* of tenancy 
with person in occupation— Piaiutiff-iessor giving notice 
to defendant who was in occupation but defendant not 
replying — Eeld, this amounted mere'y to an offer of 
tenancy but as chece was no acceptance by defendant 
there was no contract of tenancy. (Vol 31) 1944 Nag 141 
(142) : I L R (1944) Nag 267. 

[7] Admission of a lease by the person in possession 

or by the owner will not by itself create a lease. (’80) 5 
Cal 864 (865) (DB). . , ^ u* 

[8j Tenant openly breaking up waste land and ouiiBi' 
vating it with knowledge of laodiord and without any 
objection by him — Cultivator is licensee first but whea 
improvement and cultivation have continui d for s 
number of years and the cultivator is shown in the 
village records as t'^nant a tenancy may bo impUed. 
(Vol 4) 1917 Nag 36 (36). 

[9] When a lease is contained in writing it can bs 
contained in more than one document. (Vol 17) 1930 
Rang 210 (212) ^ (Vol 4) 1917 Mad 274 (276) (D B). 

6 Tenancy by payment and acceptance of 
rent.— [1] Mere fact of payment and aoceptanre of rent 
does not necessarily create lease (’85) 11 Gal 434 (446) 
(F B) ^ (*03) 7 Cal W N 132 (135). 

[2] Payment and acceptance of rent is an element of 
evidence going to prove the existence of a TQ'iaaGy, 
(1900) 27 Cal 156 (164, 165) : 26 Ind App 216 (PC) 
(’76) 1 Cal 391 (389) ; 3 Ind App 92 (P C) (’85) 11 
Cal 434 (446) (F B). 

[3] Marfatdan receipts i. e., receipts granted in the 
name of payer on behalf of another, do net oonsritute 
any relationship of landlord and tenant between the 
payer and the payee, nor any reGOgnitlon of the payee’s 
right as tenant. (Voi 13) 1926 Pat 465 (467) I 5 Pat 415 
(D B). 

[4] Cases not governed by this Act — Payment and 
acceptance of rent may be sufficient to prove a tenancy 
even in regard to agricultural land, notwithstanding the 
presumption as to its being on© from year to year. (Vol 
12) 1925 Mad 881 (882) (D B). 
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^ [5] A tenancy can aiise from payment and acceptance 
of ^ rent, only where ilie person, to whom the rent is 
paid, is the owner of the property (Vo! 7) 1920 Cal 693 
,693, 694) (D B) (Voi 6) 1919 Cal 796 (797). 

[6] Grant of lease by trespasser — Owner accepting 
tent from lessee — Creation of fresh tenancy may be 
Implied. (1900) 27 Cal 156 (164, 165) 28 Ind App 216 
fP 0). 

7. Kabuliat, rent-note, etc., whether lease. — 
"^1] Kabul lat or rent not© itself does not operate as a 
lease. (Voi SI) 1944 Ail 221 (222) : I L K (1944\ All S46 
«BB)^(Vol 30) 1948 Lah 127 (128) : I L R (1943) Lab 
695 (F B) (Voi 29) 1942 All 330 {SS0)^(Vol 27) 1940 
mg 143 (144) 

[See however (Voi 33l 1946 Pat 22 (24) ; 24 Pat 
439 (D B). (In Bihar, an agrlcnitural lease may be cre- 
ated by a kabuUat executed by the lessee and accepted 
by the lessor.)] 

[2] Eeni-note or a habuU&t can evidenca a lease sub- 
}cct to its admissibility in evidence, (’ll) 14 Cal L Jour 
614 (015, 616) (D B) ^ (‘06) 9 Oudh Gas 296 (298, 299) 
(D B), 

[3] An application for the grant of a lease with the 
endorsement of sanction on such application may ba 
stifiloient to create a lease (’04) 27 Mad 43 (44) (d" 8)^54 
t’81) 7 Cal 703 (707) (F B) «$• (’06) S3 Gal 502 (504, 505) 
‘D B). 

[4] Rent-note or a kabuliat can be enforced as a con- 
tract against the person executing it (Voi 31) 1944 All 
221 (222) : I L R (1944) Ail 346 (D B) (Voi 29) 1942 
All 330 (330). 

8. Agreement varying rent or other terms of 
lease, whether lease. — [1] An agreement merely 
varying the amount of rent payable under an existing 
lease is not itself a lease. (’97) 24 Cal 20 (24) (D B) 

Voi 9) 1922 Cal 511 (512) (D B). 

[But see (Voi 16) 1929 Lah 291 (292) : 10 Lah 685 
(D B). (Whare a compromise varies the terms of a regis- 
tered lease with regard to the rate of rent, the variation 
amounts to a fresh lease.)] 

[2] In the following cases, agreements varying other 
terms of lease, were held to be leases. (’22) 3 Lah L 
Jour 14 (17) (JDaration of lease extended.) ^ (Voi 21) 
1934 Lah 743 (743), (Document prescribing changes in 
the manner of holding the property,) 

9. Tenancy by acquiescence — [i] Acquiescence 
of owner m occupation of his property by third person, 
by itself cannot create a tenancy. (Voi 16) 1929 Nag 13 
;13) ^ (Voi 2) 1915 Cal 494 (495) (D B). ' 

[2] Acquiescence of owner in occupation of his pro- 
j)erty by third person may be evidence o! a contract of 
lonaaoy which may be express or implied (Voi 2) 1915 
Cai 494(495) (D B) (Voi 4) 1917 Nag 38 (36, 37). 

[3] Acqu'escenc© may preclude the owner on the 
principle of estoppel from denying the occupier’s claim 
to be a tenant. (’05) 29 Bom 680 (610, 611) (D B), 

10, Lease and licence,— [1] Held a right to take 
cattle etc., along a defined strip of land was a lease as 
it pos'-essed the characteristics of an interest in land. 
tVol 13) 1926 Nag 174 (174, 175). 

[2] Only a right of user not involving possession 
given — Right amounting to an interest in the property 

— Such right is not licence. (Voi 20) 1933 All 736 
(7S6) : 65 All 874 (F B). 

[3] A licensee cannot sue in his own name in res- 
pect of the property. (Voi 13) 1926 Oudh 609 (609, 
610). 

[4] Where licensee is ousted from the property by 
the owner, he cannot sue him for possession, unless it 
he under S. 9 of the Specific Belief Act. (Voi S) 1916 
All 219 (220) ; 3B All 178. 


[6] Suit for ejeocmant against licensee — Liceosee 
may obtain a stay of the suit and sue for an injunction 
against the owner restraining him from suing him for 
ejectment. (Voi 18) 1931 P C 79 (82) ; 53 Cal 1235: 
68 Ind App 91 (P C). 

[6] The licensee can sue for damages lor wrongful 
revocation of the licence. (’29) 120 Ind Cas 673 (673^ 
(D B) (Lah). 

[7] An irrevocable licence held was a good defence 

to a suit for ejectment by the owner (Voi 21) 1934 
All 517 (519) ; 66 All 975 (D B) 25) 1938 AU 32 

(34) (D B) ^ (Voi 14) 1927 Ail 342 (344) (Voi 12] 
1925 All 203 (204) q (Yol 2) 1915 Ail 56 (57) : 37 All 
91 (D B) ^ (Voi 27) 1940 Lah 18 (19) © (Voi 5) 1918 
Nag 180 (180). 

[8] An insirument granting a licence does not re- 
quire registration. (’29) 120 Ind Oas 673 (673) (D B) 
ILah), 

[9J No notice to quit is necossary to determine a 
licence and to bring a suit for ejnetment against the 
licensee. (’03) 16 Mad 97 (97) (D B) q* (Voi 5) I9iH 
Gal 601 (602) (D B) •3&(Vol 21) 1934 Bang 291 (292). 

[10] A license is not a transferable right. (Voi 22* 
1936 Lah 958 (959) ; 16 Lah 608 (D (Voi 11) 1924 
All 825 (825) (S B). 

[11] A lictnse is not liable to forfeiture by denial by 
the licensee of the owner’s title. (Voi 12) 1925 All 203 
(204) q^ (Voi 4) 1917 All 395 (396) : 39 AU 621. 

11. Lease or licence — Tests for determination. 
— [1] Lease or license — Subatanee of the transaction 
must be considered and not merely the nomenclature 
used by the parties. (Voi 20) 1933 All 735 (737) : 65 
AU 874 (F B) ^ (Voi 34) 1947 Cal 236 (288) 8^ (Voi 23) 
1936 Pat 362 (368) (D Bj. 

[2] Where only a right of user not involving pos- 
session is granted, the right is only a licence. (Voi 17) 
1930 Bom 166 (166) (D B)>5^(Vol 84) 1947 Cal 236 (238) 
«^i (Voi 25) 1938 Nag 377 (379. 382); I L R (1939) Nag 
432 (D B) ^ (Voi 13) 1926 Mad 978 (979) qf (’06) 29 
Mad 353 (356) (D B) q^ (’93) 16 Mad 280 (281, 282) 
(D B) q* (Voi 1) 1914 Oudh 272 (273) q^ (Voi 14) 1927 
Bom 115 (117, 122) : 51 Bom 274 (D B) 

[3] Right of occupation given but not the exclusive 
right — Right is only a licence. (’07) 35 Cal 82 (99) 
(F B) ^ (Voi 17) 1930 Oudh 203 (204) (D B) q* (Voi 10) 
1923 Bom 228 (229, 232) q (Voi 12) 1925 Mad 434 
(434, 435) : 48 Mad 368 (F B). 

[43 Where a right of exclusive possession ia given, 
the right will normally be a lease, ahhough there may 
be some reservations or restrictions as to the user of 
the property, provided the general control over the pro- 
perty is in the grantee (1904) 1904 App Cas 405 (408): 
73 L J P C 62 QUnwood Lumber Co. v, Ph%lhpsqf{Yol 
32) 1945 Pat 200 (202) :23 Pat 932 (DB) (Government 
acquiring land under Land Acquisition Act and mak- 
ing it over on payment to Railway Company for user 
and enjoyment during term of contract — Transaction 
held lease.) q? (Voi 34) 1947 Cai 236 (238) q* (Yol 84) 
1947 Bom 241 (246) (D B) q (Voi 17) 1930 Bom 165 
(166) (D B) q/i (Voi 12) 1925 Mad 434 (436) ; 48 Mad 
368 (F B), 

[5] Right of exclusive possession given but only 
personal right (not interest in property) intended to te 
created— Right held was only a license. (Voi .23) 1936 
Pat 372 (377) ; 15 Pat 460 (D B) ^ (Voi 14) 1927 Ail 
720 (721) qf (Voi 5) 1918 Nag 180 (180) *5< (’93) 16 Mad 
97 (97) (D B) qf (Voi 23) 1936 Pat S62 (368) (D B) qf 
(Yol 21) 1934 Rang 291 (292). 

[6] Le^iae or license— Fact that under the agreemant 
the defendant permits the plaintifi the use of a portion 
of the premises is conclusive that the status granted in 
favour of defendant is that of a tenant (Voi B4) 1947 
Cal 236 (238). 
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12. Occupation as lodger.— [1] A lodger la not a 
lessee but only a licensee. (I868j 3 Q B 350 <357) ; 37 
li J IM C 73, Watkins v. MiUonnel Gravesend Omv 
seers (1906) 1 K B 60 (67, G8, 70) : 75 L J K B 310, 
Kent V. F%itah 

[2] The mare het that the landlord lives on the 
premises held not sufficient to hold that a person cgou- 
pying rooms in the house is only a lodger and not a 
tenant, (1906) 1 E B 60 (67j ; 75 L J K B 310, Kent 
V. Fittah 

[3] A constructing a building on land of B with his 
consent with the intention that it would be used as 
study hall by C^Seld, result of putting G into posses- 
sion was not to give him any right in the property — 
He was not a tenant hut a mere licensee, (Vol 29) 1942 
Bang 11 (12) (D B). 

13. Occupation as tenant or servant. — [1] 
Suppose a landlord A says to B, 1 let you my field for 
Ba, 30 a year in tenancy, and I agree that you shall 
not pay me any rent in cash, while you work as my 
agent —Here if B accepts, a clear contract of tenancy 
is created whether B serves A or not — If B did not 
serve he would be liable to pay Es. 30 as rent — But 
suppose A says to B 1 engage you as my servant on 
Bs. 80 a year and instead of paying you Es, 30 in cash 
I allow you to take the produce of my sir land*— Here, 
there is no intention to enter into a contract of tenancy 
and if B put an end to the special contract of service, 
there is no other basis upon which he would be liable to 
pay rent, (’05) 3 Nag L B 185 (191, 192). 

[2] Private servant allowed to cultivate occupancy 
land in lieu of remuneration — Seldy he was a tenant, 
('02) 15 G P L R 42 (43, 45). 

[3] Agent appointed to carry on duties of Hokaddam 
in village allowed to appropriate usufruct of a particu- 
lar field in the sir land of the proprietor as hia remu- 
neration— No lease, (*05) 3 Nag L R 185 tl91j 192). 

[4] Person engaged as mukhtyar and given land 
rent-free in lieu of salary so long as the agency subsis- 
ted — Such a person is not a tenant, (’88) 1 C P L B 
(182, 185). 

[5] Person permitted to occupy a house site without 
payment of rent so long as he did black.smith’s work 
for the grantor — Beld, licensee and not tenant. (’92) 
16 Mad 97 (97) (D B). 

[6] Where an agreement is made between A and B 
that B should cultivate A’s land and as his remunera- 
tion take a share of the crops and there is no intention 
to grant B an interest in the land, the agreement is 
nob a lease but a license. (‘13) 11 Ind Gas 32 (32) (Gal). 

14. Market rights — [1] Where grant of a right 
to hold a fair or a market on a piece of land gives the 
grantee the right of exclusive occupation of the land 
and there is no sufficient reason to hold that only a 
personal right and not an interest in the property was 
intended to be granted the grant amounts to a lease. 
(Vol 17) 1930 Gal 739 (742, 748) : 57 Cal 655 (DB) ^ 
(Vol 16) 1929 Cal 197 (199, 200, 201) : 35 Gai 1328 
(DB) © (Vol 27) mo Cal 89 (91) : I L R (1939) 2 Cal 
254. 

[2] Where by the grant of a right to hold market or 
fair the right of exclusive occupation is not given, the 
grant is only a licence and not a lease. (’08) 35 Cal 82 
{93, 100) (FB). 

[3] Persons who are allowed to sell articles in a mar- 
ket or on a road are not lessees but only licensees. (Vol 
22) 1935 Pat 184 (185) •$< (Vol 15) 1928 Oudh 99 (lOO, 
iOl) : 3 Buck 282 © (*08) 35 Cal 82 (89, 91, 99, 100) 
(FB). 

[4] A person, to whom has been granted the right 
to collect licence fees from persons selling goods in the 


municipal market, is not a lessee but only a LceBbee^ 
(Vol 22) 1935 Pat 184 (185). 

15. Who can grant a lease — [1]^ When nazul is 
entrusted to the management of Municipal Board the 
transfer of management confers no proprietary right in 
property — The lease is executed by Municipal Board 
as agent of Government that remains the owner. (Vol 
30) 1943 All 82 (83). 

[2] Vesting of publio street in local body does nob* 
make it owner of the soil or empower it to grant leases 
of a public street, (Vol 22) 1935 Lah 953 (958) 1 16 Lab 
608 (DB). 

[3] Person whose land has been compulsorily acquir- 
ed by the Government cannot grant lease thereof. (Vol 
21) 1934 Bom 140 (142) (DB). 

[4] A person cannot grant a lease to outlast his own 
interest. 1900) 27 Cal 156 (162) ; 26 Ind App 216 
(P C). 

[5] Where a lease has been granted by a traspasser 
and the owner accepts rent from the tenant such accep- 
tance does not amount to a confirmation of the lease. 
(’03) 27 Bom 515 (531, 632) (DB). 

[6] Where a life- tenant grants a permanent lease, 
the sub-lease is void against the superior landlord after 
the death of the life-tenant and the landlord cannot 
ratify it by mere acceptance of rent from the tenant in- 
duGted«by the life-tenant. (1900) 27 Cal 156 (162) : 26 
Ind App 216 (PC). (Acceptance of rent may give rise to 
inference of fresh tenancy by implication.) 

[7] Lease by a Hindu widow in excess of her powersr 
— Acceptance of rent from the tenant by the rever- 
sioner after widow’s death amounts to a ratification ot 
the lease by the widow. (’98) 25 Cal 1 (8, 9) ; 24 Ind 
App 164 (PC). 

[8] Eeldi that a stanamdar in Malabar is entitled to 
grant a lease for a term exceeding his own life time so 
as to make it binding on his successor provided the 
lefise is beneficial to the estate. (Vol 8) 1921 Mad 80 
(81) : 44 Mad 609 (DB). 

16. Lease by de facto proprietor.— [1] A person 
in possession of a certain immovable property is not 
entitled to grant a lease of the same when he is not 
otherwise entitled to do so. And a tenant inducted by 
such a person can be evicted by the true owner without 
notice. But such a lessee will have a good title as 
against persons other than the owner and his privies, 
(Val 9) 1922 Pat 429 (431) : 1 Pat 764 (DB) ^ {‘04) 31 
Gal 703 (706) (DB). 

[2] A person inducted on land as tenant by a 
facto owner of the property who has no title to it is 
entitled to the tenancy even as against the true owner 
where both the grantor and grantt-e have acted in good 
faith. (’07) 5 Gal L Jour 9 (14) (FB) ^ (Vol 1) 1914 Cal 
685 (685) (DB) ‘St (Vol 9) 1922 Pat 429 (431) : 1 Pair 
764 (DB). 

[3] Tenant inducted by person in possession but not 
entitled to lease has good title against persons other than 
owner and hia privies. (’93) 20 Cal 708 (713) (FB). 

17. Lease by or in favour of a minor. — [1] A 
lease by a minor is void. (Vol 18) 1931 Mad 147 (148, 
149). 

[2] Minor on attaining majority cannot ratify leas® 
granted as a minor. (Vol 18) 1931 Bom 178 (182) (DB). 

^ [3] Lease granted by guardian of minor in excess ol 
iiw authority — Lease is not void and the minor can 
ratify it on attaining majority. See (’12) 15 Cal L Jou® 
220 (222) (DB). 

[4] Where a lease in favour of a minor contains co- 
venants to be performed by him, the lease is invalids 
(Vol 5) 1918 Pat 626 (627) : 3 Pat L Jour 518 (DB) ® 
(Vol 4) 1917 Mad 630 (645) ; 40 Mad 308 (FB). 

18 Lease of untransferable property. — [1] 
Where a lease covers both transferable and untransfer- 
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able properties bnfc is separable as regards tbe two kiods 
of properties it will be valid with regard to the transfer- 
able items. (’09) 19 Mad L Jour 485 (487) (DB) 

19. Commencement of lease.— [1] Lease which 
is to commence at a future date is valid, iVoi 17) 1930 
Bom 210 (212 213).5^(’13) 1913 Pun L R No. 97, p. 357 
(359) (DB) ^ (Vol 12) 1925 Cal 1087 (1093) : 52 Cal 
695. 

[2] Lease not void for uncertainty though it does not 
give date of commencement (Vol 31) 1944 Biad 518 
(523, 524) ; I L R (1945) Mad 355 (DB). 

[3] The mere fact that rent is fixed according to the 
Bengali year does not mean that the tenancy is to com- 
mence from the beginning of the Bengali year and not 
the date of the lease. (Vol 15) 1928 Cal 392 (396) : 55 
Cal 435 (DB). 

20. “Certain time.” — [1] Uncertainty as to term 
will be fatal to validity of lease. (’05) 29 Bom 580 (602, 
603) (DB). 

[2] Period may be implied by law or usage. (’78) 3 
Oal 696 (699) (DB). 

[3] A lease which ia silent as to the duration of its 
term would not be a lease within the meaning of this 
section. (Vol 27) 1940 Cal 89 (90) : I L E (1939) 2 Cal 
254. 

[4] The word “certain” in S 105 means really cer- 
tain or capable of being made certain at a future date. 
(Vol 23) 1936 Lah 890 (891) ^ (’04) 27 Mad 332 (336) 
(DB). 

[5] Words “a certain time” in S. 105 may seem in- 
consistent with the phrase “a lease of uncertain duration” 
in S. 108 (i). But the latter phrase is apparently inten- 
ded to apply to leases from year to year terminable by a 
notice to quit or life tenancies, (Vol 32) 1945 Pat 162 
(167, 168) ; 23 Pat 871 (DB). 

[6] There may be a valid and legal lease of which 
the time is cot “limited” within the meaning of S. 110. 
(Vol 30) 1943 Bom 306 (310) : I L B (1943) Bom 563 
(DB). 

[7] A lease for the life-time of the lessee is a valid 
lease. (*36) 164 Ind Oas 837 (839) (Cal). 

[8] A lease to continue during the existence of cer- 
tain institutions is valid. (Vol 18) 1931 Bom 466 (471) 
(DB) © (Vol 18) 1931 Bom 178 (181) (DB). 

[9] A lease till the lessor provided other suitable 
land to the lessee was held in the circumstances of the 
case uncertain as to the period of the lease and was 
therefore void. (’05) 29 Bom 580 (602, 603) (DB). 

[10] A lease for a day ia valid. (Vol 11) 1924 Rang 
278 (279) (DB). 

21. Term of lease— Determination. —[1] A lease 
for an indefinite period is ordinarily to be construed as 
enuring at least for the life-time of the lessee. (Vol 14) 
1927 Cal 179 (181, 182) (DB) -P (Vol 8) 1921 Oal 474 
(476) : 47 Oal 979 (DB) 

[2] The fact that a yearly rent is reserved may show 
that the tenancy is one from year to year. (’97) 24 Cal 
720 (722, 724) (DB) © (Vol 13) 1926 Cal 558 (558) : 53 
Cal 95 (DB). 

[See (T3) 24 Mad L Jour 75 (78) (DB) ] 

[3] Presumption of yearly tenancy from the rent 
being paid yearly does not apply to the case of lodgings. 
(Vol 3) 1916 Cal 358 (359) : 44 Oal 403 (DB). 

[4] Though a yearly rent was reserved, the lease 
was held to be merely a tenancy at will. (’29) 31 Bom 
L R 335 (338). 

[5j Where the future event with reference to which 
the term of a lease is fixed is uncertain in character 
and it cannot be said at any time whether such event 
has occurred, it must be held that the parties have 
fixed a term of the lease. But the lease will be void for 
uncertainty. (’05) 29 Bom 5S0 (604) (D B). 


22. Lease entitling lessee to hold as long as he 
pays rent or as long as he may wish. -[1] On the 
construction of leases entitling lessee to hold as long as 
he pays rent or as long as he may wish, following views 
are expressed 1 

(a) Such a lease is a permanent and heritable one. 
(Vol 13) 1326 Bom 374 (374, 375) (DB). (Disap- 
proved m (Vol 30) 1943 Bom 148 ) 

(b) Such a lease is one for the life of the lessee (Vol 
30) 1943 Bom 148 (149) (DB) (’25) 90 Ind Cas 
832 (830) (D B) (Cal) & (’77) 1877 B >m P J 177 
(D B) & (Vol 26) 1939 Cal 423 (424, 425) (DB). 

(c) Such a lease is one for a period exceeding one 
year and requires registration (’22) 3 Lah L Jour 
14 (17) ^ (1900) 2 Bom L R 488 (489) (D B). 

(d) Such a lease is not one for a term exceeding five 
years within the meaning of the proviso to S. 17j 
sub-section (1) of the Registration Act. (’04) 27 
Mad 43 (44) (DB), 

(e) Such a lease is a tenancy at will, Such a lease 
is really a tenancy at the will of the lessee, 
which by implication of law, is a tenancy at the 
will of both the parties (’13) 36 Mad 567 (55Sj 
(D B)»5»(’86) 8 All 198 (200) (D B) ^ (Yoi 28) 1941 
Pat 228 (230) : 20 Pat 115 (D B). 

[2] An agreement by the lessor not to raise the rent, 
so long as the lessee kept the premises, does not imply 
that the lessee is to be entitled to keep the premises as 
loug as he wishes. (’13) 1913 Pun L R No. 180, p. 604 
(607) (DB). 

[3] Lease which merely says that the lessor will be 
entitled to eject the tenant in case of non-payment of 
rent does not necessarily imply that the tenant could 
not be ejected so long as he paid his monthly rent. 
(Vol 15) 192^^ Lah 937 (938). 

[But see (1900) 2 Bom L E 488 (489).] 

23. Lease for a term certain with a provision for 
continuation thereafter. — [1] Lease granted for 
term certain — After expiry of the term lessee entitled, 
at his option, to continue to hold for a further period — 
Lease is only for the term fixed and the further period 
is not to be counted as a part of the term. (’86) 8 All 
198 (200) (D B) ^ (’06) 8 Bom L B 680 (583) (D B)^' 
i’90) 17 Cal 548 (555, 556) ^ (Vol 19) 1932 Sind 217 
(218, 219) : 26 Sind L R 377 (DB) 

[See however (’86) 1886 Pun Re No. 63, p. 144 
(149) (D B).] 

[2] Where the right of the lessee to continue in pos- 
session after the expiry of the term fixed is subject to 
the concurrence of the lessor, the lease is to be treated 
as one for the period fixed. (’77) 26 Sath W R 98 (98) 
(D B) ^ (’84) 8 Bom 493 (494) (D B) ^ (’78) 3 Bom 21 
(22) (DB) ^ (’86) 1886 Pun Re No. 68, p. 144 (149) 
(DB), 

[3J Where the intention is to confer a further inte- 
rest on the lessee in continuation of the interest oreatedi 
in the first instance and not merely an option of obtain- 
ing a renewal the lease is one for a period exceeding 
that fixed therein as the primary term (’86) 13 Cal 
113 (114) (D B) (’36) 164 Ind Cas 55 (56, 57) (Cal). 

[4j Lease for five years with provision for enhanced 
payment of rent in case lessee continued in possession 
thereafter — Eeldj on construction that it was only a 
lease for five years. (Vol 18) 1931 Nag 128 (128). 

[5] The mere fact that clausa in lease deed for fixed 
term provides for payment of damages by way of en- 
hanced rent for use and occupation alter the term does 
not mean that the relationship of landlord and tenant 
continues in such case; tenant is liable to ejectment, 
after the period. (Vol 21) 1934 Lah 129 (130) (D B). 

[6] Where a lease was granted for a period of years 
and contained a provision that the lessee might conti- 
nue in possession thereafter as long as he performed 
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•the conditions o! the lease, Held that the lease comer- 
led a life- interest on the lessee (Vol 16) 1929 Bom 68 

67) (D B) ^ (’07) 11 CaJ W N S09 (811) (D Bj. 

24. Lease expressed to be terminable before end 
term fixed. -[1] A lease, which fixes a certain 

l^riod as the it^rm thereof bat provides that it may be 
termina ed before the end of the term in a certain con- 
tingency, is a good lease (Vol 26) 1939 Bom 215 (219, 
220) : I L B (1939) Bom 320. 

[2] lease lor five years, with clause for termination 
before in certain event : Held lease was for period ex- 
Leeding one year. (Yol 9) 1922 Cal 436 (137, 438) : 49 
Cal 507. 

[3] Lease for 30 years determinable at the will of the 
lessor — Eeldi lea'iee was liable to be ejected at the will 
of the lessor. (Yol 10) 1923 All 382 (383). 

[4] Lease for six years and reserving yearly rent and 
providing that it is determinable at any time by lessor 
by giving 15 days notice— Hefd that later danse pre- 
vailed and nothing more than tenancy at will was creat- 
ed. (*86) 8 All 405 (408) (DB). 

25. Periodic leases — [1] A lease which can be 
determine t without notice, is not ordinarily a periodic 
lease. (’90) 14 Bom 319 (320) (DB). (Lease held to be 
tenancy at will, although an annual rent was reserved.) 

[2] A lease which can be terminated by the lessor 
at any time is a tenancy at will and not a lease from 
year to year, although an annual rent may be reserved 
Linder the lease. (’29) 31 Bom L R 835 (338). 

[3] A lease providing that it is determinable at 16 
day’s notice -Lease is not neeegsarily one from month 
io month. (*S6) 8 All 405 (408) IBB). 

[4] Patta granted for one faali to remain in force 
until another patta was granted — Heldj it was a lease 
i’rom year to year. (’81) 3 Mad 358 (359) (DB). 

[5] Mere fact that the rent is fixed on an annual basis 
VYii! not necessarily show that a lease is one from year 
1<3 year. (Vol 12) 1925 Pat 256 (257) (DB) ^ (Voi 8) 
1921 Lab 96 (96). 

[6] A characteristic of periodical tenancy Is that as 
each period commences, it is not a new tenanov : it is 
really an accretion to the old tenancy, (Vol 30) 1943 
Bom 306 (309) ; I L E (1943) Bom 563 (DB). 

[7] Lease from month to month or from year to 
year — Tenant bolding such a tenancy has an interest 
tov one year or one month certain as the case may be 
with an accruing interest during every year or month 
thereafter springiDg out of the original contract as part 
and parcel of it. (Yol 27) 1940 Cal 89 (91) : I L B 
(1939) 2 Cal 264. 

26. Tenancy at will, — [1] Tenant having no power 
to alienate iiis right of residency without permission of 
owner of site, selling it— Owner receiving rent from 
purchaser— No document executed to witness tenancy 
— Parebaser is tenant at will— Such a tenant can be 
evicted at any time. (Yol 29) 1942 Pesh 74 (75) (DB). 

[2] Lease expressed to be for six years but determin- 
able at any time by fifteen days’ notice by lessor— Hefd, 
lease was tenancy at will— The later clause was held to 
override the previous clause as to the term of the lease 
being sis years. (’86) 8 All 405 (408) (DB). 

[3] A tenancy at will arises by implication of law in 
cases of permissive occupation— Where the tenancy is 
created by express contract between the parties there is 
no scope for characterising the tenancy as one at will. 

I Yol 29} 1942 Cal 341 (341, 342) (DB). 

[4] Terms of holding as baewean landlord and ten- 
ant are matter of contract — In the absence of express 
agreement, if the owner lets another into possession 
and the latter pays rent a tenancy at will or from year 
4o year ig created. (’78) 3 Cal 696 (699) (D B). 


expression bamiadi tbica pafe'a’ the lease fs granted to 
the lessee and his heirs and they are to pay rent to the 
lessor and io bis disciples and the rent payable is refer- 
red to as ‘a fixed rent’ and moreover the lease permits 
the lessee not only to enjoy the property himself in any 
manner he thinks proper by holding it in direct posses- 
sion by planting orchards cultivating it, bailding hous- 
es but also to let to tenants as he thinks fit the lease 
a prrmaneat lease and does not create tenancy termin- 
able at the will ot the landlord by a notice to quit. 
(Vol 23) 1936 Pat 275 (281, 2''2) (DB), 

[6] Lease for one year providing that thereafter the 
lessee shall pay the annual rent regularly every yoar- 
Subsequent to the year, there is only a tenancy at wiiL 
(’86) 8 All 198 (200) (DB). 

^[7] A occupying B’s land with his permission but 
without paying rent — A held was a tenant at wilL 
(Vol 13) 1926 Sind 7l (74) : 21 Sind L R 185 (DB). 

[8] Living on premises wi>hout payment of rent, on 
account of business and family relationship — Meld^ a 
tenancy at will was constituted. (Vol 13) 1926 Smd 98 
( 100 ). 

[9] A tenancy at will can be terorinated by the les- 
sor by a simple df-mand for possession. (’07) 34 Cal 67 
(63, 64) (DB) 1 (Yol 12) 1925 Pat 256 (258) (DB) ^ 
(Vol 20) 1933 Pat 561 (562) (DB) 

[10] A tenancy at will can be terminated by the 

lessee by simply communicat’ng to the lessor his inten- 
tion to give up the lease and actually vacating the pro- 
perty. (Vol 7) 1920 Lab 217 (217) ^ (Vol 13) 1926 
Smd 71 (74, 75) 21 Smd L R 185 (DB). 

[11] A tenancy at wdl is not a lease under this sec- 
tion. (Vol 27) 1940 Cal 89 (9!) : I L R (1939) 2 Cal 
254 * (Voi 20) 1933 Pat 561 (662) (DB). 

[12] A tenancy at will is nor a h ri table or transfer- 
able interest. (Yol 29) 1942 Pat 397 (401) (DB). (Herit- 
able) ^ (Vol 25) 1938 Nag 606 (509) : ILK (l940) 
Nag 269 (DB) (Do.)*5» (Vol 2^) 1940 Cal 89 (91): I L R 
(1939) 2 Cal 254. (Do) >Sf (Yol 20) 1933 Pat 561 (662) 
(DB). (Transferable) 

[13] A tenancy at will Ss not a lease for a period 
exceeding one year for registration, (’90) 14 Bom 319 
(320) (DB). 

27. Lease for lile. — [1] A lease granted for the 
life of two persona enures til! the death oi the survivor 
of them. (Yol 11) 1924 Pat 572 (573): 3 Pat 634 (DB). 

[2] A lease for life is regarded a-* one for a period 
exceeding one year for the purpose of registration. (’94) 
18 Bom 109 (110) (DB). 

28. Lease with a clause for renewal— General.— 
[1] The provision for renewal only entitles the lessee 
to obtain a new lease in his favour after the expiry o! 
the original term (’78) 5 Ind App 164 (168) (PC). 

[2] Tenancy for term of years— Renewal clause — 
Option to renew not exercised by tenant before expiry 
of tenancy — Tenancy held became annual after expiry 
of period of lease — Tenant held liable to be eiectsd. 
(Vol 31) 1944 Bom 210 (212). 

[3] Death of lessee bbfore expiry of the term of the 
lease with a clause for renewal— His heirs in possession 
at The time of the expiration of the term — Heirs are* 
entitled to obtain ranewai. (Vol 12) 1926 Gal 616 (51L 
618) (DB). 

[4] Where covenant for renewal is conditional, cove- 
nant for renewal cannot b© enforced if at the time of 
renewal there is a subsisting breach of the conditions 
by the lessee. (Yol 6) 1918 Cal 69 (61) (DB), 

[6] If the lease does not state at whose option the 
lease is to be renewed, it is exercisable by tbe lessee 
only. (’12) 16 Cal L Jour 217 (222) (DB), (Option may 
be exercised by lessee peTsomUy or his leprssentaUve 
in interest.) 
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400 lessee must ©serolse the option before the esoiry of 
ishe Ipase. (‘05) 21 All 696 (698) (Vol 5) 1918 Cal 

^39 (61) (DB), 

[7] Where a lease confers a riglit on tha lessee to 

i^pply for renewal and no tim© is fixed for it the lessee 
will not necessarily lose his right o£ renewal by not 
having made the application within the currency of his 
term if he continues in possession afterwards with the 
aanctioQ o£ the lessor. (Yoi 20) 1933 Cal 477 (480) 
(DB) " 

[8] Lessee being In a position to enforce covenant 
for renewal on the expiry of first lease — Fact that 
lease was not renewed may, in the absence of an espla- 
mtion, raiae a presumption that lessee abandoned his 
right of renewal (Vo! 6) 1919 Gal 972 (973) (OB) 

[9] Esecution of fresh lease dependent on re-aasees^ 
inent at the instance of lessor It is for the lessor to 
iiiake re-as-esaijaent and then call upon tenant to 0 ser«> 
?'Is© Ms option— Lessor bound to give notice to the 
lessee for es^roiaing the option before he can treat the 
less© as determined. (Vol 25) 1938 Gal 724 (726, 727) 
(BB) 

[10] Lessee entitled to renewal not asking for same 
but Gontinuing in possession and willing to do his part 
— Option not lost by Inches. (Vol 8) 1921 Mad 541 
^541) : 44 Mad 230 (DB). 

[11] The period, for which the lease is to be renewed 
is the same as the original period unless it is otherwise 
p.ifovidt-d for in the lease (’78) 5 Ind App 164 (169) 

P 0). 

[12] Terms of renewal should fj>cie be same 
as original except clause for rene^'-al. (*Vo! 26) 1939 
€ai 77 (78) (Vol 25) 1938 Cal 724 (727) (DB). 

[IS] There is no presumption that, unless a contrary 
intantioQ is shown, the lessee will have an option of 
renewal (Vol 2) 1915 P 0 59 (63) : 39 Bom 625 : 42 
lad App 229 (P 0). 

[14] An express covenant to renew in appropriate 
taohnical language is not essential. (’12) 16 Cal L Jour 
217 (221, 222) (DB).i 

[15] A clause for the perpetual renewal of a lease is 
valid. (Vol 8) 1921 Mad 541 (541, 542) : 44 Mad 230 
DB) ^ (’07) 30 Mad 300 (303) (DB). 

[16] A perpetual lease and a lease with a clause for 
^jerp^taal renewal are not the same. (Vol 25) 1988 Gal 
724 (726! (DB) 

[17] The right of renewal is a privilege granted to 
the lessee and therefore the renewal can only be of the 
contract as made. B'or example, if the contract is made 
with tenants, one of them cannot enforce the contract, 
or where the position of the parties changes . the rene- 
wal cannot be enforced, (^ol 16 1 1929 Oal 50 (55) ; 65 
€il 841 (DB). 

[18] Covenant for renewal in a leas© for 99 years 
■‘‘upon such ter its and conditions as shall be judged 
i*©aaonable” held not too vague to be enforced. (Vol 14) 
1927 Mad 613 (621) : 60 Mad 695 (DB). 

[19] A lease of land provided, among other things, 
'"‘this lease shall and may be renewed for a farther term 
o! 99 years upon siioh terms and oondiVions aa shall b© 
deemed reasonable”. Before expiry of the term the 
lessees transferred their interest in a poction of the pro- 
perty and after expiry claimed renewal in virtue of the 
^bove clause ; Held on construction that the covenant 
•only applied to the premises as a whole and that since 
lessees lost interest in a portion o! the property, the 
luiroum&tancee did not justify a renewal of the lease. 
fVoi 15) 1928 P 0 258 (260) ; 51 Mad 885 ; 65 Ind 
App 423 (PC). ffVol 14) 1927 Mad 513 : 50 Mad 595, 


given ©Sect to, by enforcing Bpeolfic performance 
only, in ease of refusal to perfacm it by th© lessor, and 
as the contract of lease and the oovenant for renewal 
are two separate contracte the ratification oi the leas© 
does not necessarily amount to a ratification of the 
oovenant for renewal. (Vol 16| 1929 Cal 50 (54, 65} : 
65 Gal 841 (DB). 

[21] Where the covenant in a lease as to further 
settlement with the lessee after the expiration of the 
lease, was subject to the pleasure of the lessor, it was 
held that covenant wag not one for renewal. (Vol 34) 
1947 Gal 378 (381) (DB), 

29. Covenant for renewal — Enforceability 
against assignee from lessor or lessee. — [1] A cove- 
nant tor renewal m a lease is a covenant running with 
the knd (Vol 14) 1927 Mad 513 (521, 522) : 60 Mad 
595 (DB) ^ (Vol 8) 1921 Mad 541 (541) : 44 Mad 230 
(DB) ^ ( 02) 25 Mad 3 (6) (FE). 

See a/so Notes uBdet S. 40. 

[2] A covenant for renewal eontained in a lease 
granted by a Hindu widow does not bind the rever- 
sioners. (Vol 24) 1937 Ail 323 (331) (DB) 

[3] Assignf-e of a lease can entoroe a covenant for 

renewal. (’12) 16 Cal L Jour 217 (223) (DB) ^ (Vol 12) 
1925 Nag 281 (283) ; 23 Nag L B 26 (’63) 9 Moo Ind 

App 431 (445) (PCji. 

[4] Tenancy wUh a covenant for renewal — Tenancy 
renewed under S. 116 — Assignee ol such tenancy also 
entitled to an option of renewal. (Vol 14) 1927 Cal 725 
(730) ; 54 Cal 813 (DB). 

[6J A mortgage© other than an English mortgagee 
is not an assignee of the lease. (Vol 14) 1927 Cal 100 
(102) (DB) tj. (Vol 14) 1927 Cal 725 (729 to 733) ; 54 
Cal 813 (DB). 

[6] An independent contract Is not enforceable 
against transferees without notice, (’02) 26 Mad S (6) 
(FB). 

30, Lessee holding over after expiration of 
lease —General® — [1] Lessee holding over after expiry 
of lease la known as tenant by suSerance. (’98) 22 Bom 
895 (K98) (DB) 'Sf (Vol 20) 1933 All 756 (758) (DB) 
(’10) 37 Cal 674 (678) (DB). 

[2] Tenancy by suSerance is mprely a fiction to 
avoid continuance in possession operating aa a tres- 
pass It cannot be created by contract and arises bj 
implication of law when a person who hag been in 
possession under a lawful title continue in possession 
alter that title has detecmmed without the consent of 
the person entitled. (Vo! 29) 1942 Cal Sil (341) (DB), 

[3] Expression * ‘tenant by sufierance” does not 
imply any esistinf? tenancy (1900) 24 Bom 504 (508) 
(DB) ^ (’09) 31 Ail 514 (517) (DB). 

[4] Tenant by sufieiance can b© sued in ejectment 
without any notice to quit or any demand for posses- 
sion. (Vol 20) 19i3 All 756 (758) (DB) ^ ( 98) 22 Bom 
893 (898) (DB) (Vo! 8) 1921 Cal 574 (576) (DB) ^ 
(Vol 10) 1923 Pat 130 (131) : 2 Pat 171 (DBj d:< (’09) 31 
All 5 14 (517) (DB). 

[5] Tenant by suSeranoe cannot be dispossessed by 
landlord otherwise than by due course of law. (’68) 9 
Suth W E 123 (124) (DB) ^ (’05) 29 Bom 213 (216) 
(DB) 

[6] Lessee holding over after expiry of term without 
lessor’s assent— Possession constitutes good title except 
against true owner. ( 67) 8 Both W R 386 (390) (DB). 

[See also (Vol 34) 1947 Pat 78 (80). (Lessee holding 
over alter expiry of lease— Leas© to 0 found invalid — 
C cannot succeed against leasee holding over though 
lessor supports 0*s claim.)] 

[ 7 ] Lease providing for damages till date of vacat- 
ing property in case of lesEoe holding over after expiry 
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Section 105 — Note 30 (corJd.) 
of lease — BelationsHp of landlord and tenant does 
not subsist after expiry ol lease. (Vol 21) 1934 Lah 
129 (ISO) (DB). 

31. Lessee holding over after expiration oS 
lease — Renewal clause in lease, effect of, — [I] 
Itessee holding over alter espiraiioe of leas© — Renewal 
danse-— Suit for ejeetmeEt— Covenant for renewal held 
a> good defence. ^*12) 15 Cal L Jour 672 (674) (DB) 
tYol 10] 1923 Pat 236 (237, 238) (DB). 

[2] Where lessor seeks to turn out leasee before ex- 
piry of period for renewal, following views have been 
expressed : 

(a) Lessee can compel lessor to renew lease. (’77*78) 
oind App 164 (163) (PC). 

(b) Lessee in such oases baa an estate in the pro- 
perty. (Vol 18) 1931 Bom 178 (181) (DB)^I'(Yol 14) 
1927 Cal 725 (730) : 54 Gal 813 (DB). 

(c) Lessee is in the same position as if promised 
renewal has been made (Vol 10) 1923 Pa^ 236 
(238) (DB) ^ (Vol 8) 1921 Gal 574 (575) (DB) ^ 
1*12) 16 Cal L Jour 217 (224) (DB). 

[3j Where a lessee has bean allowed to be in posses- 
sion of the property for the full term for which renewal 
had been promised, he cannot thereafter rely on the 
covenant for renewal in defence to the suit for eject- 
ment by the lessor. (’78) 5 Ind App 164 (169) (PC), 

[4] Where a lessee holds over after the expiry of his 
term and the landlord assents to his doing so, the 
eSect is not to renew the lease for the full period pro- 
vided under the covenant for renewal but only from 
year to year or from month to month aooording to the 
purpose ol the tenancy. (Vol 14) 1927 Cal 725 (729) : 
54 Cal 813 (DB). 

32. Lessee holding over after expiry of lease — 
Basis of liability for compensation. — [1] Where a 
lessee holds over after a lease has expired, and the 
landlord has not assented to suoh holding over, lessee 
is liable for mesne profits from the date of the deter- 
mination of the lease. i^Yol 10) 1923 Bom 398 (398) 
(DB) © (Voi 2) 1915 Low Bur 47 (48) : 3 Low Bur 
Rul 270, 

[2] Lessee bolding over after expiry of lease without 
landlord’s assent, lessee is not liable for use and occu- 
pation. (’10) 12 Cal L Jour 612 (614) (DB) (Vol 2) 
1915 Low Bur 47 (48) : 8 Low Bur Eul 270. 

[3] Lessee entitled to remain in possession after ex- 
piration of lease till payment of value of improvements 
— He is liable not for mesne profits but only for rent 
at rate fixed under the lease, (Vol 17) 1930 Mad 434 
(438, 439). 

[4] Lessee holding over after expiry of lease — 
Landlord not assenting — Liability for compensation 
Is ex deUcto (Vol 22) 1935 Mad 307 (308)^p(Vol 4) 1917 
Mad 901 (902) : 39 Mad 54 (DB) ^ (’99) 26 Cal 338 
(347) (SB). 

33. Permanent tenancy — Onus of proof, [1] 

Where the relationship of landlord and tenant is esta- 
blished between two persons and the tenant claims 
that the tenancy is a permanent one, it is for the 
tenant to establish that by agreement, custom or law 
his tenancy is permanent. (Vol 7j 1920 P C 67 (69) : 
43 Mad 567 : 47 Ind App 76 (PC) © (Vol 16) 1929 P C 
156 (157): 52 Mad 549: 56 Ind App 248 (PC) ►p{Vol 11) 
1924 P 0 65 (60) : 47 Mad 3S7 : 51 Ind App 83 (PC) 
$»(Vol34) 1947 Mad 88 (89). 

[2] YThere the entire evidence on both sides is once 
before the Court, the question as to onus of proof ia 
not material and the issue as to permanence will be 
determined cp the evidence before the Court. (Vol 9) 
1922 P 0 292 (302) : 45 Mad 586 : 49 Ind App 286 
(PC) © (Vol 7) 1920 P C 67 (68) : 43 Mad 567 : 47 Ind 
App 76 (PC), 


[3J Where a tenant sets up a permanent tenancy 
but fails to establish his claim, he can fall back upm 
any leaser title which may be proved, (’80) 13 Mad 
249 (253) (DB). 

34 Permanent tenancy —Construction of leases. 
— [1] Where the document creating tenancy is ambigu- 
ous or of doubtful import, the Court is entitled to take 
into consideration the surrounding circumstances and 
the mode of enjoyment of the property and the actings 
of the parties in coming to a conclusion that a perma- 
nent interest has been granted. (’75) 24 Suth W R 176 
(177) (PC). 

[2] Where the meaning of the document creating 
tenancy is clear, the Court must confine itself to the 
words used in the instrument. (Vol 16) 1929 Pat 376 
(381) (DB) [Vo\ 18) 1931 Cal 160 (162) (DB) 
(Vol 6) 1913 Mad 338 (339) (DB). 

[3] Words providing that the lessee is to enjoy the 

property from generation to generation prima fac%e in- 
dicate a pernaanent right. (Vol 31) 1944 Nag 280 (281)t 
I L R (1944) Nag 838 (DBi >1^ (Vol 12) 1925 Pat 228 
(234. 235) (DB) ^ (Vol iO) 1923 Cal 351 (352) (DB) 
(Vol 6) 1919 Mad (338) (DB) ^ (’76) 1 Cal 391 (338): 

3 Ind App 92 (PC) fVol 13) 1926 Cal 533 (535) : 53 

Ca) 270 (DB). 

[4] Absence of words providing that lessee is to 
en]oy property from generation to generation, is a 
factor against permanence. (’67) 11 Moo Ind App 433 
(463, 466) (PC) $ (Vol 17) 1930 Mad 434 (435, 436, 437). 

[5] Presence or absence of words providing that 
lessee was to enjoy property from generation to gena- 
ration is not conclusive (Vol 18) 1926 Oudh 72 (74) ^ 
(Vol 12) 1925 Mad 732 (733)©(Vol 13) 1926 Oudb 260 
(261) ^(’86) 12 Cal 117 (130) : 12 Ind App 205 (PC). 

[6] The fact that a lease has been granted for the 
purpose .of reclamation does not necessarily prove the 
lease to be permanent. (’82) 8 Cal 664 (673):9 Ind App 
38 (PC). 

[7] Where a lease has been granted for the purpose 
of erecting buildings, the fact may indicate that the 
lease is a permanent one. (’05) 32 Cal 648 (651) 

(Voi 22) 1935 All 492 (433) (DEJ-J^lVol 1) 1914 Cal 300 
(300) (DB). 

[8] Where the terms of a lease and other circuin- 
Etances indicate on the whole the grant of a permanent^ 
lease, the mere fact that the lease contains a provision 
for forfeiture in ease of non-payment of rent or for 
other reason does not make the lease not permanents 
(»10) 37 Cal 918 (927) : 37 Ind App 198 (PC). 

[9] Though a clause restraining transfer is prima 
facie inconsistent with the grant of a permanent right, 
it is not conclusive. (Vol 19) 1932 Cal 764 (766) : 59 
Cal 1282 (DB) *5< (Vol 13) 1926 Cal 533 (535) : 63 Cal 
270 (DB).i«(Vol 4) 1917 Cal 746 (783):4S Cal 332 (SB)'$» 
(’89) 13 Bom 373 (375) (DB), 

[10] Though the fixing of rent without any liability 
for enhancement may suggest permanence, such lia- 
bility for enhancement does not necessarily import 
that the lease is not permanent. (Vol 18) 1931 PC 207 
(209) (PC). 

[11] A substantial premium suggests permanence. 
(Vol 18) 1931 P C 207 (209) (PC). 

[12] A clause which throws the entire cost of im- 
provements on the lessee may indicate some decree of 
continuity but not necessarily perpetuity. (Vol 4] 1917 
Cal 746 (783) ; 43 Cal 332 (SB) © (Vol 17) 1930 Mad 
434 (437). 

[13] The word bemiad simply means “without any 
term” It does not in itself import a permanent lease. 
But along with other circumstances it may indicate- 
such lease. (Voi 18) 1931 P C 207 (209) (PC). 

[14] The words putra poutradi krame support the 
theory of permanence. (Vol 10; 1923 Cal 505 (505} 
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(DB)©(Vol 3) 1936 Cal 664 (66jJ (DBj ^ f?ol 13) 1926 
Oudh 260 (261). 

[15] A permanent tenancy may be created v?itbout 
tlie use of any words of inheritance althoooli i! the 
Intention be to create a permanent tenancy one would 
expect to find a reference to heirs or successors. 
(Voi 30) 1943 Bom 148 (149) (DBj. 

[16] The term mirasi denotes heritability and perma- 
nence of tenure. (Vol 10) 1923 Cat 705 (706) iDB) 
(’91) 15 Bom 407 (408) (DB) © (’94) 18 Bom 507 {511j 
(13B|. 

[17] The term mourasi implies a permanent here- 
ditary tenuie. (Vol 16) 1929 Cal 454 (456):56 Cai 180>2< 
(Vol 5) 1918 Cai 459 (459) (DB). 

[18] The words istimraii mokarari do not in them- 
selves import the idea of heritabiiity. (Vol 15) 1928 P C 
i46 (148) : 7 Pat 649 : 55 Ind App 212 (PC)'$'(1900) 27 
Cal 156 (165, 166) : 26 Ind App 216 (PCjS-i’eS) 12 Cal 
1 17 (ISO) : 12 Ind App 205 (PC). 

[19] Words “Istimrari mokarari*’ may establish a 
permanent and heritable right, when there are also 
other factors indicative of such right. (’76) 1 Cal 391 
(398) : 3 Ind App 92 (PC) ^ (’72) Ind App (Sup Yol) 
181 (186) (PC). 

[20] The word purakudi does not imply a permanent 
oeciipanoy right. (’04) 27 Mad 291 (299) : 31 Ind App 
S3 (PC), 

[21] The expression ulavadai does not import a 
permanent tenancy. (’99) 22 Mad 264 (267) (DB). 

[22] Mulgeni is a permanent lease, (’10) 33 Alad 253 
(254) (DB)>i<(’91) 15 Bom 407 (413) (DB). 

[23] Taluk imports a permanent tenure. {'22) 65 
IndCas 145 (150)(DB](Ca]]*$*{Vol 6) 1918 Cal 799 (800) 
(DB)'$'(Voi 8) 1921 Cal 474 (476, 476) : 47 Cal 979. 

[24] The word zamindari implies a permanent lease. 
(’03) 23 All 1 (15) : 29 Ind App 203 (PC). 

35. Permanent tenancy — Circumstantial evi- 
dence as to— General.— [1] Long possession, transfers 
by succession or sale, buildings of paoca structures with 
landlord’s permission, the landlord having acquiesced 
in or having knowledge of the successive transfers, etc. 
All these raise the presumption of permanency, although 
the origin of the tenancy may not be known. (Yol 6) 
1919 pen (11) : 47 Cal 1 : 1919 Pun Be No. 81 : 46 
Ind App 131 (PC). 

[2] The question whether a permanent tenancy can 
be inferred from circumstances is a question of law 
(Vol 28) 1941 Pat 228 (231) : 20 Pat 115 (DB) ^ 
(Vol 14) 1927 P 0 102 (105) ; 8 Lah 573 : 54 Ind App 
178 (PC). 

36. Circumstantial evidence as to permanent 
tenancy — Long and undisturbed possession at 
lixed rent. — [1] Long and undisturbed possession at 
fixed rent is not by itself sufficient to ebtablish a claim 
of permanent tenancy. (Yol 11) 1924 P 0 65 (87) : 47 
Mad 337 : 51 Ind App 83 (PC)*I<{Vol 16) 1929 P G 156 
(158) : 56 Ind App 248 : 52 Mad 549 (PC) ^ (Vol 34) 
1947 Mad 88 (88). 

[2] When the origin of the tenancy is not known, 
long and uninterrupted possession at unvarying rent is 
not sufficient by itself to give rise to an inference of 
permanency. (Yol 16) 1929 Cal 37 (42) : 56 Cal 738 
(DB)^{’98) 25 Gal 896 (908) (FB). 

[But see (Yol 17) 1930 Bom 39 (43) (DB)>^(Yol 11) 
1924 Mad 833 (834) ® (’89) 16 Cal 223 (231, 232) : 16 
Ind App 6 (PG)»2'(’07) 31 Bom 183 (201, 202) (DB).] 

[3] Length of possession at a fixed rent when it 
CO exists with other factors may give rise to an inference 
of permanence of tenancy, especially if the origin of the 
tenancy is not known. (Vol 31) 1944 Pat 109 (110) 89 
(Vol 26) 1939 Pat 448 (450, 451) : 18 Pat 571 (DB) >© 


(Vol 7) 1920 Cal 326 (326){lJB Yol Gj 1919 Mad 1135 
(1137, 1138) (DB). 

[4] Where the value of the property ic the locality 
has gone up very high and the rent fixed is compa- 
ratively low, the fact that io baa not been raised may 
sugg<^st that the tenancy ia a permanent one. (’07j 34 
Cal 902 (907, 908) : 34 Ind App 160 (POb 

[6] The fact that the rent paid has not been uniform 
or that the possession of the tenant has bean inter- 
rupted, is a factor which will weaken a claim of perma- 
nent tenancy. (Yol 14) 1927 P G 102 (105) : S Lab 
573 : 54 Ind App 178 (PC). ^ 

37. Circumstantial evidence as to permanent 
tenancy — Lease for dwelling or residential pur- 
pose. — [1] Lease for building a gola bouse and a plat- 
form foi rice mill— Lease lor indefinite period — Lessee 
not to sell residential rights without permission of land- 
lord — Lease was held to be permanent. (Vol27j 1940 
Pat 24 ^25) ; 18 Pat 805 (DB). 

[2] Land leased for residential purposes — Unaltered 
rent paid for 57 years— Pucca structures —Presumption 
of permanent tenancy. (Yol 15; 1928 Cal 315 t320; : 
55 Cal 355 (DB). 

[3] Origin not known — Lessee constructing piicca 
house — Tenancy transferred from time to time and 
landlord acquiescing in the tranaactions — Landlord’s 
suits against other tenants dismissed on ground that 
tenancies were permanent — Inference is that tenancy 
is permanent. (Yol 10) 1923 All 488 (487). 

[4] Permanent works beyond those agreed upon at 
time of the lease constructed — Landlord encouraging 
their erection in oircumstances leading lessees to believe 
that they are accepted as permanent tenants — New 
erection would raise an equitable estoppel against eject- 
ment. (Yol C) 1919 Nag 144 (147). 

[5] Lease originally granted for building and manu- 
facturing purposes at fixed annual rent— Lessee and his 
successors in possession for long time during which 
transfers taking place without objection by zamindar — 
Lease must be deemed to be perpetual with transferable 
and heritable rights — Mere fact of land being subse- 
quently cultivated does not -afiect nature of original 
lease (Yol 28) 1941 All 51 (54, 55) I I L B (1941) All 
27 (DB). 

[6] Tenancy created before Transfer of Property Act 
— Permanent structures standing on land for many 
years — Transfers in past — No change in rent — Tenancy 
is permanent and transferable. (Yol 24) 1937 Cal 
373 (374). 

[7] Lease for 99 years — There is nothing strange if 
pacca structures are built by grantee because in such a 
case the structures would be built in the expactation 
that the lease would be renewed even though at a 
higher rent on the termination of the period. (Yol 29) 
1942 Bom 161 (171): I L R (1942) Bom 357 (DB). 

[8] Land let out by Government for building without 
mention of duration of terms — Tenancy is at will — . 
It becomes one from year to year on payment of rent, 
(Vol 24) 1937 Pat 399 (406) (DB). 

[9] Tenancy found to be for residential purposes — 
Origin of tenancy unknown — Bent not varied— Proof 
of one or two transfers — Inference that tenancy was 
in its origin of a permanent character does not arise, 
(Yol 23) 1936 Cal 100 (101). 

[10] A constructing building on B’s land knowing 
that it belongs to B in the expectation that building 
would be occupied by C— This does not give C perma- 
nent right of occupancy as against B unless it can be 
proved that before its construction B agreed within 
that G should have such a permanent right, (Yol 29) 
1942 Kang 11 (12) (DB). 

38. Circumstantial evidence as to permanent 
tenancy —Successions and transfers. — [1] The fact 
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that atenaBcy has been held in the same family wom 
generation to generation wonld be some indication that 
tenancy ia permanent. ('28) 96 Ind Gas 315 (315) (DB) 
iCal), 

[Sgfi also (Vol 16) 1929 Cal 37 ^40); 5G Cal 738 (DB). 
{Bold not a strong indication.)] 

[2] Tba fact that a tenancy is not shoiTjn to be here- 
ditary weakens case for permanency. (Yol 24) 1937 Patj 
391 (393, 394) (DB). 

[3] Fact I hat there have been transfers of the hold- 
ing wiijcb ha been recognised by the landlord is 
strong indication of the tenancy being permanent. (’07) 
34 Cal 902 (907) : 34 Ind App 160 (P C)»I^ (’05) 32 Cal 

51 (60, 61) 31 h d App 149 (P C.) {Eeve^hing (02) 6 
Cai W N 352.) ® (’06) 32 Gal 41 (49, 50) : 31 Ind App 
144 (PC). 

[4] Documents reciting transfers and sub-leases are 
admissible to show that lease is permanent. (Yol 27) 
1940 Cal 393 (B94), 

[5] Tl^o mere retention of the name of the old tenant 
lor the purpose of identifying the holding in the she- 
rlsta of the landlord is not an it-elisuftieient to indicate 
that there was no recognition by the landlord that the 
tenancy was heritable and transferable. |’12) 15 Ind 
Cas 110 (115) (DB) (Cal) 

[6] Where the transfers are recent and not such as 
to have come to the notice of the landlord they will 
not be evidence against him suggesting a permanent 
tenancy. (Vol 16) 1929 P G 156 (168)*. 56 Ind App 248; 

52 Mad 549 (PC). 

^39. CoDsideratfon for lease. — [1] Where the con- 
sideration for the transfer 5s not either premium or 
rent as defined by the sec-tion the transaction will not 
he a Jesse, (Yol 2 1) 1937 Mad 832 (893) : I L R (1937) 
Mad 638 (FB)<5«tYol 9) 1922 Ondh 201 (201) : 25 Oudh 
Cas 89. 

[2] Where a lease is granted in eonaideration of the 
lessee buying certain goods or accepting osrtam services 
from the lessor and paying for them as a certain ratOj 
the lease is not granted in consideration of the money 
to fee so paid and such money is not rent. (Yol 21) 1934 
€ai 803 (8i>7) : 61 Cat 556 (SB), 

[3] Under the Centra! Provinces Tenancy Act, a 
tenancy held could be created without consideratioa. 
(Vol 12) 1925 ISag 90 (92). 

40. ‘ Price paid or promised.” — [1] “Price” means 
money onh. (Yoi 24) 1937 Mad 882 (887): ILR (1937) 
Mad 638 (FB). 

[See (Yol 9) 1922 Oudh 201 (201) ; 25 Oudh Cas 
39.] 

[2] Price includes money due. (’02) 25 All 125 (119): 
30 Ind App 54 (PC)^(Yol 16) 1928 Bom 377 (378, 379) 
*(Vol 10) 1923 Nag 60 (61) : 19 Nag L R 1. 

[3] Lease by Mumeipality in favour of electric com- 
jpany—Annuai rent— Provision that a certain sum due 
from Municipality to Government must be paid by les- 
see by annual instalments and that on such payment it 
would btoome the owner of part of the piemises — Eeld 
that the whole of this sum at any rate cannot be trea- 
ted as premium. (Vol 21) 1934 Gal 803 (807) : 61 Cal 
566 (SB). 

[4] A grant In lieu of mainteoanoe, where no definite 
sum of money is doe as maintpuanee 5s not, therefore 
a lease (Vol 24) 1937 Mad 882 (b92, 893): ILR (1937) 
Mad 638 (FB). 

[5] ‘Premium” should be regarded as the equivalent 
of the vernacular naaarana. (Yol 8) 1821 Nag 137 
(138), 

[6] Rent, if it is to be paid in money, is a periodical 
payment (Yol 21) 1934 Gal 808 (805): 61 Cal 656 (SB), 

^ [7] Whfie, looking at the substance of the txansao 
tion the payment is premium and not rent, !l will not 
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cease to be sii< h merely because it u styled as “udvan^.^ 
rent ” (Vol 16) 1929 Gal 433 (431) : 56 Cal 252. 

[H] A les-or has no lien for unpaid premium, (Yol 15 
1926 Mad 55 (56) ; 48 Mad 821 (DB). 

[9] Forfeitm© of leap® does not ©nutle the lesssc© to 
a retund of the premium. (’94) 18 Mad 32 (33) (DB). 

[10] Where a part of the premium is paid and it i - 
agreed that if th© balance in not paid within a fine I 
time, the lessor is lo fee enl’tled to cancel the lease anc 
recover possession and on the delault of the lessee the 
lessor proceeds to do so, the lessee is not entitled to a 
refund of the part of the premium paid by him. {Yak 
21) 1934 All 203 (294). 

41. Rent- General features. ■— [1] Licence foe is 
not rent (Yol 15) 1928 Oadh 99 (100, 101) : 3 Loci* 
2%2^{Yq\ 1) 1914 Oudh 272 (273). 

[See however (Vol 13) 1926 Nag 174 (174, 175).]^ 

[*2] Amount payable under a collateral agreement if 
conMdcrat?on ot the grant of the lea'^e is not rent, (’02') 
25 Mad 603 (611) : 29 Ind App 138 (PC). 

[3] Suit for recovery of possession oi a tank— Defen- 
dant pleading that he was a tenant under a paTta and 
was liable to pay only nml^ar) ar^tent of Rs. 3— Partie- 
airiving at a compromise to the effect that as long 
pJaintifi possessed tbe village in which the tank wa'^ 
situato defendant and hia heirs were to p-iy Bs. 12 ove^ 
and above the muharrati rent but if he transferred ib^ 
village by sale or gift the deft ndant would not be bound 
to pay Es 12, held the stipulation was a personal obli- 
gation and the payment bargained for was not rent. 
(Vol 31) 1944 Pat 293 (296) : 23 Pat 334 (DB). 

[4] Where the lessee bas agreed to accept, in conside- 
ration of the lease, certain goods to be supplied by the 
lessor or certain services to be rendered by him and to 
pay for such goods or services, such payment is not con- 
sideration for the lease. (Yol 21) 1984 Cal 803 (807^ 
808) : 61 Cal 556 (SB). (Per BucUand J ) 

[5] Grant by holder of an Impartible estate for main- 
tenance oj a junior member of the family — Grantee re 
quired under the grant to pay to the grantor annually 
a certain sum oi money — Such sum held was not rent. 
(Yol 24) 1937 Mad SS2 (891, S92) : I L R (1937 Mao 
638 (FB). 

[6] Actual figme of rent not fixed but method of 
fixing rent certain — Lease is binding (Vol 31) 1944 
Mad 51rt (523) : I L R (1945) Mad 355 (DB)«F(Vol 11 ) 
1924 Cal 340 (347, 34 h}. 

C7] Court has no power to go behind the contract 
between the parties and pass a decree for a fair anil 
equitable rent. (Yol 24) 1937 Pat 391 (392) (DB) 

[8] In cases governed by Transfer of Property Act 
no suit for settlemeiit of rent lies, for the Court has no 
power to make a contract for the parties — An aggrieved 
landholder’s remedy against a trespasser in possession 
is by way of ejectment (Yol 29) 1942 Pat 86 (87) 

[9] A decree for rent necessarily zrophes a decision 
that the relationship of landlord and tenant exists be- 
tween the part es and will be res judicata in a future 
suit for rent. (’12) 17 Cai W N 627 (629) (DB). 

42. Rent lllustraiive cases. — [1] Cash rent 
fixed — Fixed quantities of certain commodities also 
to be supplied to landlord annually— On constructioB 
held commodities formed part of rent. (Yol 4) 1911 
All 4^3 (484) ; 88 All 286 (FB). ( (’13) 36 AU 19, 
JDishng,) 

[See however (Vol 1) 1914 Cal 781 (781) (DB).] 

[2J Annual iiaymem (muhatariia) to be roada by 
non-agricultural rights occupying house sites in 
village abadi held rent. (’04) 27 Ail 18B (186). 

[3] An amount payable to the Gjv eminent or other 
pubho authority on behalf of the landlord is rent, pro- 
vided that the payment is a part of the eonsiderat;iott 
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for the lea^e (’ll) 38 Cai 278 (283) (DBi 8:^ ^95) 22 

Oal G80 (dSS) (DD) 

[Sea also (1900) 27- Oal 67 f73) (FB). (Sam payable 
by under-iesseQ to soperior landlord on behalf of lessee 
held f©nn)] 

[4] Where tbe eom payable by tlie lessee to the 
Government or public authority on behalf of the land* 
lord, dn 0 s not form part of the consideration for the 
lease, sueb som is not rent (*05) 32 Gal 169 (172, 173, 
174) ^ (’85) 11 Cai 221 (225 226) (DB). 

[5] Defendant to render villaj^e service and to give 
plamtifi half share in piodoee of land given to him — 
ArEangement to enure during plaintig’s life — 
Arrangement held amounted to lease. (Vol 33) 1946 
Mad 310 (311) 

43. Rent in kind — Payment of money value, — 

[1] Where a lea^e deed faxes a money rent bat pro- 
vides that a certain quantity of grain or other com- 
modity may bo delivered in lieu o£ it, the lessor is 
entitled on default by the lessee, to recover only the 
stipulated sum of money and not the market value o£ 
the artcle. (’30) 12 Gal L Jmr 595 (596) (DB) i-B (Vol 
14) 1927 Cal ‘243 (244) (DB), 

[2] L©a«e deed fixing rent in kind or partly in kind 
and partly in money — Money value of thing .to be 
delivered also stated — Default by lessee 

(a) If value of article is mentioned by way of dea- 
cripiion, market-value held recoverable (Vol 9) 
1922 Pat 4 (5) (Vol 5) 1918 Cal 797 (798) ^ 
(10) 37 Cal 626 (628) (DB). 

ib) li value of article is fixtd as an alternative form, 
only sum fixed in the lease deed held recoverable. 
{Vol 18) 1931 Gal 468 (469) 68 Ca! 72 ^ (Vol 15) 
1928 Cai 166 (167) ; 55 Cai 574 (DB). 

[3] Unless the rent is fixed in the form of two equal 
alternatives, the lesbor is entitled to a decree in the 
first instance, for the particular thing and not for its 
value (Vol 18) i931 Cal 468 (469) : 58 Oal 72. 

44. Rent — Service as rent. — [1] A lease in 
consideration of service to be rendered is valid. ("05) 
32 Cal 243 (246) (DB) ^ (’99) 23 Bom 602 (607) (DBji® 
(Vol 18) 1929 Cal 224 (224) : 56 Cal 862. 

45. Variation of rent. — [Ij Bent once fixed can- 
not be altered, so Jong as the lea^e continues, except 
fey agreement. (Vol 29) 1942 Neg 119 (122) : I L R 
(1942) Nag 721 (Vol 17) 1930 Bom 39 (43) (DB) 

(’08) 7 Cal h Jour 284 (286) (DB) 

46. Lease for a premium and usufructuary mort- 
gage — Distinction. — [1] Where the money paid is 
a loan advanced and the transfer of possession is for 
securing repayment of such loan, transaotion is a 
mortgage. (Vol 26) 1939 Nag 166 (167) : I L H (1941) 
Nag 203 (DB) ^ (Vol 21) 1934 Pat 217 (219) (DB) ^ 
(Voi 17) 1930 Mad 180 (162, 167) (DB) *5* (02) 26 
Bom 252 (258) (PB). 

[2] Where the money is paid as a price an'd not as 
a loan and there is no intention to provide any secu- 
rity for repayment of a loan, the tranmcrion is a lease. 
(Vol 22) 1935 Mad 320 (321 322) (DB) (Vol 21) 
1934 All 950 (951) <5* ( 84) 7 Mad 203 (206) (FB) © 
(Voi 5) 1918 Oadh 279 (280). 

[See also (Vol 32) 1946 Mad 189 (190) : I L R 
(1945) Mad 777 (DB) ] 

[3] Lease or mortgage — Intention of parties is to 
h© gathered mainly from deed with such extrinsic 
evidence as may be admissible for showing in what 
manner language of deed is related to existing facts. 
(’40) 1940 Oudh W N 1288 (1236) (Vol 21) 1934 Pat 
217 (219, 221) (DB) (Voi 6) 1919 Mad 322 (330) : 
41 Mad 969 (DB) (’10) 6 Nag L R 65 (68). 

[4] Lease or mortgxge — Nomenoiaiur© used fey 
parties is immaterial (’02) 26 Bom 252 (258) (FB) * 


1*40) 1940 Oudh W N 1233 (1234) ^ (Vcl 22) 19 H 
Mad 320 (321) (DB) (Voi 15) 192c3 Bom 3 <7 (377). 

[6] Lease or mortgage — Dead unamhiguous — 
Extrinsic evidence not admi'Eibie for determining in- 
tention of parties (Vol 12) 1925 Mad 881 (881) (DB). 

47. Maintenance grants. [Ij Mamtenauce gEati’ 

held to be a grant of an absolute intorest and therefor^ 
not a lease (Vol 32) 1945 Pat 162 (167) : 23 Pat 87 1 
(DBA (SIzorposTj grant of impartible estate ) (^75) I 

OalSGl (398) : 3 lad App 92 (PC) (Voi 32) 1945 
Pat 162 (167) : 23 Pat 371 (DB). [Khorpash grant of 
impartible estate.) 

lS:e also (Vol 24) 1937 Mad 8S2 (891) : I L R (1937 
Mad 638 (FB). (Per Varacharidr Order of 

Boference.)] 

[2] Mamtenanc® grant asaunied to he a lease (1900/ 
27 Gal 156 (163, 164) : 26 lod Aop 216 (PC) (Y .1 22 ^ 
1935 Cai 261 (262) (DB) ^ (’10) 37 Cai 674 (678^ 
(DB). 

[3] Grant In lieu of meantenance — Consideration 
for grant is neither premium nor rent within tho mean- 
ing of a 105 (Vo! 24) 1937 Mad 882 fS9o) ; I h B 
(1937) Mad 6i8 (FB). 

[Bu see (’ll) 38 Cal 278 f282, 283) (DB).] 

[4] Maintenance grant of impartible estate — 
Grantee obliged to pay Governmenti revenue and lozi 
cess under the grant — Obligation held no considera- 
tion for grant and grant therefore not lease, (Vol 32' 
1945 Pat 162 (166) : 23 Pat 871 (DB). 

48. Heritability oflejse. — [1] A lease is prirm 
faae a heritable right. (1846) 3 Moo Ind App 261 
(275, 276) (PC) © (1851) 4 Moo Ind App 321 -(333) (PC) o 

[2] On the death of a tenant for a term of yeare, 
his interest t-urvive-i to his legal representatives. ( 90'' 
17 Cal 6-0 (687, 688) (PC) ^ (1846) 3 Moo Ind App 
261 (275,276) (PC). 

[3] A lease not for a fixed term of years is a heri- 
table right. (Vol 15) 1928 Lah 937 (938) ^ (Vol 27 
1940 Cal 89 (91) : I L B (1939) 2 Gal 254 ^ (Vol 24] 
1937 Nag 321 (322) : I L E (1937) Nag 406. 

[4] A lease for she lue of the grantee terminates on 
the death of the lessee. (Vol 30) 1943 Bom 148 (149/ 
(DB). 

[5] A tenanev at will is not a heritable interest. 
(Vol 27) 1940 Cal 89 (91) ; I L R (1939) 2 Oal 254 
(1900) 10 Mad L JoUE 201 (202) (DB). 

[6] Where a village was conveyed ’’subject to faith- 
ful service”, it was held that, in the absence of words 
showing an inxantion to make the grant hereditary, 11 
mast be held to be one ceasing on the death of the 
grantee. (’08) 7 Cal L Jour 90 (93) (DB). 

[7] The fact that the lease has been granted for ? 
residential or building purpose generally indicatos an 
intention to conf-r a hereditary interest. (Vol 19) 19S‘i 
Ca! 215 (216) -F (’10) 37 Cal 377 (382) (DB). 

[8] The term “mokarari” by itself does not show 
that a lease is a hereditary one. (’88) 15 Cal 342 (344/ 
(PC) 

[See however (Vol 13) 1926 Cal 993 (994) ; 53 Cal 
816 (DB) ] . , . , 

j;9] Where a lease is granted for an maefirute period 
the lease will generally be regarded as oonfemog only 
a life-interest on the lessee, unless there is sufficient 
reason to suppose that a hereditary interest was grant- 
ed. ('82) 8 Cal 664 (673) : 9 Ind App 33 (PC) m (’77) b 
Cal 210 (212) : i Ind App 223 (P(J). 

[10] Where the intention of the grantor la to create 
an interest which is to last as long as his own interest 
in the property, the period of the lease is capable of 
ascertainment by reference to such interest and hence, 
in such a case, the rule, making tho grant only a iifs- 
estate, does not apply* (**^7) 3 Cal 210 (212) ; 4 Ini! 
App 223 (PC), 



3320 


[THE] TRAisSFER OF PROPERTY ACT, 1882 


[ S ICG N 1 ] 


106 . In tlie absence of a eontracf or local law or usage to tLe contrary, a lease of immoveable 
Duration of cartian leases property for agricultural or manufacturing purposes shall be deemed to 
in absence of written eon- be a lease from year to year, terminable, on the part of either lessor or 
tract or local usage. lessee, by six months’ notice expiring with the end of a year of the ten- 

aiicv * and a lease of immoveable property for any other purpose shall be deemed to be a lease 
from *inonlih to month, termlLable on the part of either lessor or lessee, by fifteen days* notice 
exoiring with the end of a month of the tenancy. 

Every notice under this section must be in writing signed by or on behalf of the person giving 
it and ^[either be sent by post to the party who is intended to be bound by it or be tendered or 
delivered personally to such party], or to one of his family or servants at his residence, or (if such 
tender or delivery is not practicable) affixed to a conspicuous part of the property. 

[a] Siibskkitcd by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 54, for “tendered 
or delivered either personally to the party who is intended to ba bound by it.*’ 


SECTION 106 — SYNOPSIS 

I. Contract to the contrary. 

2. Lease lor a term certain — Notice. 

3. Lease for life. 

4. Perpetual lease. 

5. Tenancy at will. 

6. Lease for indefinite period. 

7. Possession under agreement to giant lease 

for a terra certain. 

S. Law to the contrary. 

9. Usage to the contrary. 

10. Immovable property. 

II. Presumption of yearly or monthly tenancy 

under this section. 

12. Lease for agricultural or manufacturing 
purposes. 

13. Reservation of yearly or monthly rent — 
Effect. 

14. Lease from year to year. 

15. Lease from month to month. 

16. Possession under invalid lease — Pre- 
sumption. 

17. Notice to quit — General principles. 

18. Notice to quit with an option to continue 

on different terras. 

19. Notice required under other sections for 

determining lease. 

20. Notice by lessee — Duty to give up posses- 

sion, 

21. Waiver of notice. 

22. Suit for ejectment — Notice to quit. 

23. Denial of lessor’s title by lessee and notice 

to quit. 

24. Other modes of determination of lease, 

25. Effect of giving notice where it is not 

necessary. 

26. Notice by lessor undertaking to pay com- 

pensation tor improvements-— Effect. 

27. Determination of main lease by notice — 

Effect on sub-lease. 

28. Resumption of possession by landlord 

without giving notice— Effect, 

29. Lessee giving up possession before termi- 

nation of lease— Liability for damages or 
rent. ' -* 

30. Lessee holding over after expiry of notice 

to quit — Effect. 

31, Notice to quit — Who can give, 

32. Who can give notice to quit — Co-lessors. 

33. Who can give notice to quit— Assignment 

by lessor. 

34. Who can give notice — Miscellaneous. 

35, Notice to quit — To whom to be given. 

35, Notice to or by agent, 

37, Period of notice. 

38. Expiring with end of year or month of tenancy. 


39. Year or month of tenancy, 

40. Calendar for calculation of time. 

41. Form of notice. 

42. Mode of service. 

43. Service by post. 

44. Service of notice on party’s pleader or 

solicitor. 

45. Leases by Government. 

46. Lease by Municipality. 

47. Notice in cases not governed by this section. 

1. Contract to the contrary. — [1] Where a lease 

is expressly made determinable by the lessor without 
any previous notice there is clearly a contract to the 
contrary under this section. (’06) 16 Mad L Jour 657 
(558) (DB) ^ (Vol 15) 1928 Mad 687 (689) (DB) © (Vol 
11) 1924 All 726 (727) (Vol 5) 1918 Cal 685 (665) 
(DB) (Vol 12) 1925 Pat 256 (257) (DB). 

[2] Where a lease is expressed to be determinable by 
notice but the notice is not of the hind required by this 
section there is a contract to the contrary within this 
section. (Vol 12) 1925 Rang 206 (206). (One month’s 
notice in lease of house property .)>J<( Vol 6) 1919 Cal 54 
(65) (DB). (Three months’ notice in lease of homestead 
land.) IF (’02) 5 Oudh Gas 113 (114, 115). (Lease of a 
house — Provision for one month’s notice ) F (Vol 26) 
1939 P C 11 (18) ; I L R (1939) Kar (P C) 90 (P Cj. 
(Lease for agricultural or manufacturing purpose — 
Parties may contract that lease is to be from month to 
month determinable at fifteen days* notice.) F (Vol 11; 
1924 Lah 643 (643, 644) (Lease for eleven months 
determinable at a week’s notice.) 

[See however (Vol 25) 19S8 Cal 656 (658) : I L R 
(1938) 2 Cal 261.] 

[3] A notice may be according to the contract be- 
tween the parties although such notice does not expire 
with the end of a year or month of the tenancy. (Vol 
15) 1928 Lah 348 (348, 349)F(Vol 7) 1920 Lah 96 (97). 

[4] Where a contract of tenancy simply provides for 
a notice of a certain period which is different from the 
period of notice under this section, the notice need not 
expire with a year or month of the tenancy (Vol 11) 
1924 Nag 220 (220) F (Vol 6) 1919 Cal 54 (55) (DB) F 
(Vol 15) 1928 Lah 348 (348, 349). ({Vol 10) 1923 Lah 
659, Dissent,) F (Vol 11) 1924 Oudh 309 (311). 

[But see (Vol 30) 1943 Bom 306 (310):I L R (1943) 
Bom 553 (DB) F (Vol 10) 1923 Lah 659 (659, 660).] 

[5] Where after the termination of a lease, the 
lessee holds over with the assent of the landlord and 
the lease is renewed from year to year or from month 
to month, a covenant in the original lease making it 
determinable without notice will also hold good in the 
case of the lease formed by holding over. (Vol 25) 1938 
All 649 (650) F (Vol 6) 1919 Cal 54 (55) (DB)F(Vob7) 
1920 Lah 96 (97) f(Vo 1 12) 1925 Oudh 173 (173) r 27 
Oudh Cas 224 f(’ 09) 12 Oudh Cas 279 (284). 
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[6] Unless there is soma indication to the contrary, 
the term 'ordinary tenant’ would in Calcutta mean 
monthly tenantj even though there was no reference to 
payments of moathiy rent, and soch a tenancy would 
he terminable on 15 days’ notice expiring with the end 
(Di the month of the tenancy. (?oi 26) 1939 P G 11 (13); 
ILE(1939) KarPC90(PC). 

[7] In a suit for ejectment by a landlord against a 
tenant on the allegation of the tenancy having been 
determined by notice to quit the onus of proving that 
the tenancy is not determinable by notice on the 
tenant (Voi 23) 1936 Cal 351 (352) (Yol 4) 1917 Cal 
S7 (38) (DB), 

2, Lease for a term certain — Notice. — [1] 
Where a definite period is fixed as the term of a leas© 
the lease will automatically come to an end by efflux of 
the time limited thereby. A notice will not be neces- 
sary to determine the Icaco. (Vol 20) 1933 All 756 (757, 
758) (DB) ^ (Yol 12) 1925 Nag 48 (48) ^ (Yol 13) 1926 
Nag 201 (202) ib (’05) 2 Cal L Jour 343 (351) (DB) ^ 
(Yol 19) 1932 All 314 (315) (DB). 

[2] Where a definite period is fixed as term of a 
lease, it cannot be determined before the end of the 
term fixed, b]? a notice to quit, (Vol 8) 1919 Oudh 124 
(125) ^ (Vol 1) 1914 Mad 301 (303). 

[3] After the expiration of the term fixed by the 
lease, the lessee continuing in possession, will, in the 
absence of an assent by the lessor or his representative 
in interest, only be a tenant by sufferance. He can be 
sued m ejecimeot at any time without any previous 
notice or demand of possession (Yol 16) 1929 Pat 444 
(446) (DB) ^ (Vol 6) 1919 Pat 254 (256) (DB) ^ (Vol 
14) 1927 Bom 192 (193, 194) : 51 Bom 149 (DB)«‘(Vol 
17) 1930 Lah 388 (388) (DB) ^ (Yol 27) 1940 Lah 410 
(412) (DB). 

[4] Where a leas© for a term certain is granted in 
favour of A and then another lease is granted in favour 
of B to commence on the expiration of A's lea^e, B can 
sue A for possession after the period of A's lease has 
expired without a previous notice to quit (Yol 19) 1932 
All 314 (315) (DB) ^ (Yol 18) 1931 All 649 (650, 651) 
(D B). 

[5] Where on the expiry of the term of a lease for 
7 years the lessor as a result of a compromise in the 
suit for ejectment, allowed the lessee to remain in 
possession upbo a certain date on certain conditions, it 
was held that the lessee did not become a year to year 
tenant or a tenant bolding over and was not entitled to 
six months’ notice (’47) 1947 All W B (HO) 167 (168). 

3 Lease lor life. — [1] In a lease for the life-time 
of the tenant, a notice Wili not ba necessary for bringing 
a suit for ejectment against the tenant’s represen* 
Natives, where the lease has terminated on the death of 
the tenant. (’94) 18 Bom 256 (259) (DB) ij. ( 08) 7 Cal 
h Jour 90 (95) (DB). 

4. Perpetual lease.— [1] A perpetual lease is not 
determinable by notica under this section. (’86) 9 Mad 
307 (319) : 13 Ind App 33 (PO). 

^ [2] Where a person alleges a perpetual lease for buil- 
ding purposes but there is no registered instrument the 
oral agreement accompanied by delivery of possession 
operates only to create a month to month tenancy under 
this section. (Yol 31) 1944 Pat 30 (31, 33) ; 22 Pat 554 
(D B). 

5. Tenancy at will.— [1] Where it was provided 
in a lease that the tenant would pay the monthly rent 
regularly and that in ease of default for thrte months 
h® would vacate the property, it was held that as soon 
ES rent for three months fell into arrears the tenancy 
was reduced to one at will and that from that date the 
tenant could be ejected without any notice to quit. 


Vol 25) 1938 Nag 606 (609) s I L S (1940) Nag S69 

DB). 

[2] Notwithstanding transferability, a lease may bt 
only a tenancy at will. (’80) 6 Cal LRep 117 (118) (DB), 

[3] A tenancy at will can be determined by a notice 
to quit. (Yol 15) 1928 Cal 279 (280) (DB). 

[4] A notice to quit will not be necessary to determine 
a tenancy at will. (Vo! 12) 1925 Pat 256 (258) (DB)»^ 
(Vol 20) 1933 Pat 561 (562) (DB)5<(Yol 27) 1940 Oudh 
401 (403) : 16 Luck 44 (DB). 

[5] A mere demand for possession will be eoffioient 
to put an end to the tenancy at will. (Yol 23) 193$ 
Oudh 102 (105) (DB) (Vol 33) 1946 Oudh 144 (145) ; 
21 Luck 292'J‘(»3f) 62 Gal L Jour 201 i204) (DB)^^{78) 

2 Mad 346 (35 i) (DB). 

[6] A reasonable notice will be quite safneienfe to 
determine the tenancy at will, w’here a not’Ce is given, 
(’05) 2 Cal h JouT 343 (349) (DB), (Fivo month"’ notic© 
held reasonable )^(Yol 5) 1918 Cal E55 (356) (DB). 

[7] A tenancy at will is ordinarily determioed by 
the death of the lessor, or lessee. (1900) 10 Mad L Jout 
201 (202) (DB) (Lessor )*^(Yoi 25) 1933 Nag 606 (509); 

I L R (1940) Nag 269 (DB). (Lessee.) 

6. Lease for indefinite period.— [1] Leas© for 
indefinite period — Lessor serving notice to quit and 
after lessee’s refusal SQing for ejectment — Held, lessee 
had lease for life and therefore lessor was not entitled 
to eject him. (Voi 13) 1926 Cal 379 (379) (DB). 

7. Possession under agreement to grant lease for 
a term certain,— [1] A agreed to take a lease of lands 
for ten years and entered into possession of the lands. 
He paid rent but no leas© was executed. It was held 
that the agreement to grant a lease for ten years 
amounted to a contract to the contrary. ( 05) 2 Cal L 
Jour 343 (34b) (DB). 

8. Law to the contrary.— .[1] Where the right ol 
a landlord to eject hia teuant alter determining the 
tenancy under the general Jaw is interrupted by 
temporary enactments, the right is revised on such 
enactment ceasing to be in force. (Vol 15) 1928 Cal 436 
(437) (DB). 

9. Usage to the contrary — [1] The presumption 
as to the duration of a tsuaucy and us mode oC detec- 
minability under this section will not e pply to cases, 
where there is a usage to the contrary. ( 78) 3 Gal 696 

(699) (DB). 

[2] A month’s notica wili be neces-ary to determine 
a tenancy of budding in the oity of Bombay. (Voi 12) 
1925 Bom 167 (167). 

[3] Where loca.1 custom requires a monthly tenancy 
to be determined by a month s notice, u need not be 
served in the manner prescribed by this seoilono (Vol 
14) 1927 Slod 24 (25). 

10. Immovable property. — [1] A falkar or right 
of fi->hery is ‘‘immovable piopertf,” (’93) 20 Cal 446 
(448) (DB). 

11. Presumption of yearly or monthly tenancy 
under this secuon, — [1] Where there is no satisfac- 
tory evidence as to the period for which a lease hag 
been granted, it will be deemed to be one from year to 
year or one from month to month according to the pur* 
pose of the lease (Vol 30) 1943 Mad 311 (312) (Year to 
year teDaQcy,)‘J‘(Vol 7) 1920 Nag 62 (62) (Do.)»j»(Vot 8) 
1921 Bom 224 (224) : 45 Bom 350 (DB) (Do.) •i* (’05) 
32 Cal 243 (246) (DB) (Month to monih teuanc}.) 
(Vol 13) 1926 Nag 147 (148). (Do) <5* (Voi 24) 1937 Nag 
321 (32J) •. I L R (1937) Nag 406 (Do.) ^(Voi 2?) 1940 
Cal 69 (91) : 1 L E (1939) 2 Cai 254. (Du.j 

[2] A itase of shops to the Punjab was held to he 
one from month to month. (’13) 1913 Pun L B No. 180^ 
p. 604 (608) (DB) ® (’98) 1898 Pun Be No. 33, p. 1X3 
(114) (DB), 
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[3] A lease \^hleh is not for agricultural or manu- 
lactoring purposes must be presumed to be one from 
month to month. This presumption will apply even to 
a building lease. (Vol 28) 1941 All 399 (399, 400) ® 
(^oi 25; 1938 All 42 (43): I L B (19S8) All 53 (DB) 

(Yoi 6) 1919 Cal 400 (400j^(Yoi 28) 1939 Pat 296 (303) 
3«(YoI 26) 1939 Mad 247 (249). 

[See however (Yoi 23) 1936 All 385(385. 386) (DB).] 

12. Lease for agricultural or manufacturing 
purposes. — [Ij In the case of agricultural leasesj the 
presumption of yearly tenancy under this section will 
apply only if the section has been made applicable to 
such leases by special notification. (Yoi 6) 1919 Pat 254 
(256) (DB). 

[2] It has been held that the question, whether a 
lease was for a manufacturing purpose is one of fact. 
(Yoi 10) 1823 Bang 13 (15) (DB), 

[3] Hosiery manufacture —Lessee carrying on knit- 
ting and cutting operations on leased premises though 
yarn from raw material was produced on another pre- 
mises — Lease held to be for manufacturing purposes. 
(Yoi 33) 1946 Cal 317 (318) (DB). 

[4] Where a lease is for a manufacturing purpose 
but the landlord gives only a notice of one month to 
terminate the lease and the tenant in his reply to 
that notice admits that he is a monthly tenant, this 
does not estop him from contending in a subsequent 
suit for ejectment against him, that the notice is not 
sufficient and that he is entitled to sis months* notice. 
(Yoi 11 j 1924 Bom 115 (116) : 48 Bom 38. 

13, Reservation of yearly or monthly rent — 
Effect. — [1] The reservation of a yearly rent would 
prima facie imply that a lease is not one from month 
to month but one from year to year. (Yoi 30) 1943 Cal 
474 (474) : I L B (1943) 1 Cal 34 (DB) © (Vol 13) 1926 
Cal 558 (558) ; 53 Cal 95 (DB). 

[2] Where a lease is not for an agricultural or manu- 
facturing purpose but^ a yearly rent is reserved under 
the lease if the lease is made by an oral agreement 
and delivery of possession and not by a registered deed, 
the lease can be presumed to be one from month to 
month under this section notwithstanding the reserva- 
tion of a yearly rent. (Yoi 3) 1916 Gal 358 (339) (DB) 
^(Yol 1) 1920 Cal 858 (858) (DB)»J«(Vol 8) 1921 Pat 307 
(308) (DB). 

[8] It has been held that where in a lease not for an 
agricultural or manufacturing purpose a yearly rent 
is reserved but there is no registered deed, there would 
be a valid lease for the first year and if after expiry of 
the first year the lessor accepts rent from the lessee 
and assents to Ms continuing in possession the lease 
would be renewed from month to month terminable by 
fifteen days’ notice. (Yoi 30] 1943 Cal 474 (474): I L R 
(1943} 1 Cal 34 (DB). 

[4] A tenancy may well be a monthly tenancy though 
the rent may be mentioned as so much per year. (Yoi 
28) 1941 Fat 488 (490) (DB). 

[5] The expression “ordinary tenant’* used in a 
lease-deed with reference to house property in Calcutta 
prima facie indicates a monthly tenancy although 
there is no reference to payment of monthly rent. (Vol 
26) 1939 pen (13) : I L B (1939) Kar (P C) 90 (P C). 

14. Lease from year to year. — [1] A lease from 
year to year is intended to go on indefinitely, till it is 
determined by either party by a proper notice at the 
end of any year of the tenancy. (’04) 8 Cal W N 139 
{140)3&(Voi 1) 1914 Bom 152 (153) : 38 Bom 240 (DB). 

[2] A lease from year to year is a single lease for 
the whole period till it is terminated. Although liable 
to be determined at the end of any year by a valid 
notice, it does not tpso facto come to an end at the 
end of every year. (’35) 62 Cal L Jour 201 (204) (DB). 


[3] A periodic lease ilka a yearly tenancy is not 
determined by the death of the tenant. His legal 
representatives cannot be evicted from the land with- 
out a proper notice to quit. (’89) 1889 Bom P J 
79 (DB). 

15. Lease from month to month,—-[l] A joint 
monthly 'lease is liable to partition among- the co-lessees 
(Vol 16) 1929 Cal 710 (713): 57 Gal 715 (DB). 

[2] A monthly tenancy under this section is a heri- 
table interest and is not determined by the death of the 
tenant. (Yoi 27) 1940 Cal 89 (91): I L B (1939) 2 Cal 
254 ^(*02) 5 Oudh Cas 113 (114, 115), 

16. Possession under invalid lease— Presumption o 
— [1] Where a lease for a term of years or in perpe- 
tuity is granted but is invalid and the lessee enters into 
possession under such a lease, a tenancy may arise by 
implication from the payment of rent by the tenant and 
its acceptance by the landlord, The presumption of a 
yearly or monthly tenancy under this section may 
apply to such leases. (Yoi 6) 1919 Mad 1186 (1187) 
(DB) 5<(Yol 15) 1928 All 617 (619): 51 All 285 (DB). 

[2] The invalid lease itself cannot be treated as 
a yearly or monthly tenancy under this section. (Yoi 16| 
1929 All 387 (387). 

[3] Oral contract of lease of residential quarters— 
Tenant to occupy premises at least for one year and 
thereafter tenancy to be terminated on month’s notice 
— Lease held invalid for want of registered deed — 
Lease should be deemed to be from month to month, 
(Yoi 34) 1947 Gal 351 (352). 

17. Notice to quit—General principles.— [1] A 
notice to quit must be a clear and unambiguous inti- 
mation to the lessor or lessee, as the case may be, of 
the intention of the party giving the notice that the 
lease is to terminate at a certain time. No particular 
form is necessary. (’85) 7 All 899 (902, 904) (PB) © 
(’85) 11 Cal 533 (538) (DB). 

[2] A notice to quit ought not to be construed with 
a view to find fault with it but with a view to its 
validity. (Yoi 30) 1943 Bom 306 (307): ILR (1943) 
Bom 553 (DB) >P(Yol 5) 1918 P 0 102 (106, 107): 46 
Cal 458: 45 Ind App 222 (PC). 

[3] The validity of a notice to quit ought not to 
turn on the splitting of a straw, (’38) 68 Cal L Jour 
411 (412) S*(Yol 18) 1931 Mad 352 (353, 354). 

[4] Notices to quit, though not strictly accurate os 
consistent in the statement embodied in them, may 
still be good in law. The test of their sufficiency is not 
what they would mean to a stranger but what they 
would mean to tenants presumably conversant with all 
those facts and circumstances, (Yoi 5) 1918 PC 102 
(106, 107, 110): 46 Cal 458: 45 Ind App 222 (P C). 

[5] A tenancy can be determined only as a whole or 
not at all. It cannot be determined piecemeal. (’21) 33 
Cal L Jour 618 (518, 519) (DB). 

[6] A notice to quit with reference to a portion of 
the holding is bad. (Yoi 26) 1939 Cal 291 (292) (DB). 

[7] It is open to the Court, notwithstanding certain 
features in a notice which may suggest that it is an 
attempt to terminate the tenancy partially, lo hold, on 
the construction of the notice in the light of all the 
facts and circumstances of the case, that the notice is 
not of this kind and is valid. (Yoi 5) 1918 P 0 102 
(110): 46 Cal 458: 45 Ind App 222 (P G). 

[8] A notice is not invalid merely baoause the land- 
lord treats the person to whom the notice is given as a 
trespasser and not as a tenant. (Yoi 20) 1933 Cal 260 
(262) (DB) ©(’08) 7 Cal L Jour 107 (109) (DB). 

[9] Where a notice to quit is invalid or insufficient 
it will not have the effect of determining the lease. 
(Vol 8) 1921 Pat 334 (335) i5t(’91) 15 Bom 415n {mn) 
(DB) ©(’10) 6 Nag LB 17 (18), 
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[10] Where an invaiid notice is accepted and acted 
open by the party to whom it is given, the tenancy 
would be determined. (Vol 12) 192S Bang 206 (206). 

[11] Where a lease is really determinable only by 
siz months’ notice under this section but the lessor 
giyes only a month’s notice, the mere fact that the 
lessee in his reply notice erroneously admits that he is 
a monthly tenant will not estop him from contending 
that the notice was insufficient. (Vol 11) 1924 Bom 115 
(115): 48 Bom 38. 

[12] A notice to quit is necessary under this section 
before a suit for ejectment can be brought only where 
the defendant is a tenant of the plaintiS. (Vol 26) 1938 
Fat 167 (168). 

[13] A notice to quit will not give a cause of action 
for a suit for ejectment against a person where the 
relationship o£ landlord and tenant between the parties 
has been created not by a lease but by a decision of 
Court. (Vol 29) 1942 Cal 406 (407). 

18. Notice to quit with an option to continue on 
different terms, — [1] A notice giving the lessee 
an option either to vacate the property by a certain 
date or to pay enhanced rent from such date will be 
bad. (’85) 11 Cal 533 (537, 538) (DB). 

[2] It has been held that a notice which merely 
informs the lessee that if he wants to keep the premises 
after a certain date, he will have to pay enhanced rent 
at a certain rate is bad. (’12) 16 Oai L Jour 561 (563) 
(DB). 

[3] Where a notice clearly expresses an intention to 
terminate a lease by a certain date, the mere fact that 
it is coupled with an intimation that if the lessee 
continued in possession after such date he would be 
liable for enhanced rent does not make the notice bad. 
(Vol 8) 1921 Pat 334 (335) ©(’04) 1904 Pun Re No. 5, 
p. 27 (29) (DB) ©(Vol 8) 1921 All 194 (194, 195); 43 
All 330 (DB) ©(Vol 6) 1919 Lah 304 (305); 1919 Pun 
Be No. 34. 

[4] Where a notice to quit clearly conveys the inten- 
tion to terminate the lease by a certain date, the mere 
fact that the notice provides for its abandonment in 
ease the other party agrees to an enhancement or 
reduction of the rent, does not affect the validity of the 
notice. (Vol 22) 1935 Bom 247 (251) (DB) © (’09) 2 
Ind Cas 548 (548) (DB) (Cal) ©(’96) 22 Bom 241 (243) 
(DB) ©(’13) 19 Ind Cas 758 (759) (All). 

[6] A notice to quit is not bad, merely because 
it provides that if the tenant fails to vacate the pro- 
perty by the date fixed in the notice, he will be liable 
for damages at a certain rate. (’08) 12 Cal W N 1059 
(1063) ©(Vol 12) 1925 All 199 (199). 

19. Notice required under other sections for 
determining lease.— [1] A notice under S. 108, cl. (e) 
expressing the lessee’s intention of avoiding a lease on 
account of the destruction of the property, which is the 
subject matter of the lease, need not comply with 
the requirements prescribed by this section, (Vol 3) 
1916 Cal 707 (707) (DB). 

[2] The notice under S. Ill, clause (g) given by the 
lessor or his transferee determining a lease on forfei- 
ture being incurred need not comply with the require- 
ments laid down in this section. (Vol 9) 1922 Mad 349 
(349) (DB). 

20. Notice by lessee — Duty to give up posses- 
sion.— [1] Although, under S. 108, cl, (q), the lessee is 
bound to put the lessor into possession of the property 
on the determination of the lease, a failure to do so will 
only entitle the lessor to damages and will not make 
the determination of the lease by notice by the lessee 
ineSective or incomplete. (’96) 22 Bom 348 (353, 354) 
(DB). 


[But see (’10) 1910 PunL RNo. 188, page 537 (638): 
1910 Pun Re No. 94.] 

21. Waiver of notice. — [1] Landlord accepting rent 
from tenant for period after expiry of notice — In order 
to succeed in an ejectment suit landlord must show that 
another proper notice to quit had been duly served on 
the tenant. (Vol 28) 1941 Pat 495 (497). 

[2] Lessor giving another notice to quit after expiry 
of first notice — This is a waiver of first notice. (Vol 22 « 
1935 Bom 247 (251) (DB). 

[3] Merely allowing tenant to continue in possession 
after expiry of notice to quit— No waiver. (Vol 10) 1923 
Nag 129 (130). 

[4] Giving notice and then claiming arrears of rent 
up to institution of suit is not waiver of notice. (Vol 4) 
1917 Pat 469 (470); 2 Pat L 3our 595 (DB). 

[5] Acceptance of rent for period before expiry of 
notice is not waiver. (Vol 8) 1921 Gal 126 (127) (DB). 

[6] Acceptance of rent for period after expiry of 
notice is waiver. (’05) 29 Bom 580 (613; (DB). 

22. Suit for ejectment — Notice to quit. — [1] 
Where the defendant in a suit for ejectment has been 
a tenant under tha plaintifi, a decree for ejectment 
cannot be passed against him, unless it is established 
that the tenancy has been lawfully determined, (’21) 
13 Mad L W 397 (399) (DB)©(’03) 13 Mad L Jour 475 
(476) {DB)©(Yol 4) 1917 Cal 426 (426) (DB). 

[2] Where a lease is determinable by a notice to 
quit and has not been determined in any other manner 
according to law, ejectment cannot be decreed against 
a tenant, unless a sufficient and valid notice to quit 
has been served upon him. (’ll) 9 Ind Cas 19 (20) (DB) 
(Cal)©(’95) 1895 Bom P J 321 {DB)©(’94) 18 Bom 110 
(114) (DB). 

[3] Where the determination of the lease by notice 
is not complete by the expiration of a valid notice to 
quit before the institution of the suit the suit itself 
cannot be treated as a notice to quit. Nor can the Court 
in such a case pass a decree for ejectment against the 
tenant fixing a certain time within which he must 
vacate the property. (’35) 62 Cal L Jour 201 (204, 
205) (DB) © (’90) 1890 All W N 175 (176) (DB)©(’94) 
18 Bom 107 (108) (DB) © (’07) 34 Cal 57 (63) (DB) © 
’96) 6 Mad L Jour 59 (61) (DB) © (’10) 6 Nag L R 17 
20 ). 

[But see (’95) 23 Cal 200 (201) (DB)©(Vol 10) 1923 
Pat 340 (341) (DB).] 

[4] A trespasser can be ejected without any previous 
notice. (Vol 21) 1934 Cal 134 (134) © (’07) 34 Cal 67 
(61) (DB). 

[5] Where a tenancy is established, the onus of 
proving, in a suit for ejectment, that the tenancy has 
been determined by a notice to quit or otherwise is on 
the nlaintifi. (Vol 29) 1942 Cal 341 (341) (DB)©(Vol 6) 
1919 Mad 1135 (1136, 1137) © (Vol 2) 1915 All 251 
(252) (DB) © (’02) 26 Bom 360 (862) (DB) © (Vol 30) 
1943 Mad 311 (312). 

[6] It has been held that, where it is proved that a 
notice to quit was served on the defendant the onus is 
on him to prove that it was invalid, (Vol 16) 1928 Cal 
436 (438) (DB). 

[7] A plea as to the absence of a notice to quit can 
be raised even in second appeal for the first time. (’94) 
18 Bom 256 (259) (DB)©(’78) 2 Mad 346 (350) (DB). 

£See however (’95) 1895 Bom F J 165 (DB) © (Vol 
20) 1933 Lah 377 (378).] 

[8] A plea as to the invalidity of a notice cannot ha 
allowed to be raised for the first time in second appeal. 
(Vol 4) 1917 Pat 469 (470) : 2 Pat L Jour 595 (DB) © 
(Vol 11) 1924 Mad 904 (904, 905). 

[9] In a suit for ejectment against a tenant, the 
plea of want of notice may be taken as an alternaUve 
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to a plea of peimanent tenancy. (’88) 10 Bom 669 (672) 

(DB). 

[10] Even afi^er a lease bas been deliermined, a lessee 
can not be ejected by the lessor by force. The lessee can 
only be evicted in doe course of law. (Vol 16) 1929 
Oudb 829 (534) ; 4 Luck 619 (DB). 

23. Denial of lessor’s title by lessee and notice 
to quit — [1] the ca^e of a lease from year to year 
the di^^claimer of title by the lessee will wake the lessee 
liable to p|0efcment witboofc notice, (Vol 6) 1919 P 0 I 
(4) : 42 Mud 589 : 46 Ind App 109 (P C), 

[2] Different views are held as to whether the denial 
of title by the detendant in the suit for ejectment ItsaK 
will be sufficient for tba purpose of obviating the 
necessity of a notice to qu.t. 

(a) Denial of title in the suit itself Is enough. (’92) 
37 Bom 63 1 (636) (DB) (’94) 18 Bom 256 (259) 
(DB)-F(’91) 1 Mad L Jour 218 (220) (DB). 

(b) 8ncb. denial is not sufficient. ( 98) 1898 Bom P J 
206 (206, 207) {DB)*$-(’94) 17 Mad 218 (220) (bB)^ 
(’08) 31 Mad 261 (263) (DB) ^ (’94) 17 All 45 (47) 

15 Bom 407 (412, 414) (DB) 

[8] Different views are held as to whether the 
assertion of a permanent tenancy by a tenant who is 
not entitled to such a right will amount to a denial of 
title 

(a) Such claim will amount to a disclaimer of title. 
(’88) 8 Bom 228 (230) (DB) ^ (1900) 24 Bom 426 
( 434 ) (DB). 

(b) 8ucb claim will not amount to a disclairiner of 
title. (’93) 1893 Bom P J 292 (2941 (DB) ^ (’03) 27 
Bom 515 (550) (DB) ^ (’94) 17 Mad 218 (220) 
(DB)-5>(’03) 27 Mad 23 (24) (DB). 

24. Other modes of determination of lease, — 

[1] Where a lease ha? been determined according to 
the law without any notice to quit, such a notice is not 
necessary before a suit for ©ieetment asainsfc tba tenant. 
(Vol 8) 1921 Cal 574 (575) (DB) ^ (’77) 1877 Bom P J 
177 (DB) (Vol 7) 1920 Pat 803 (804) ^ (’13) 11 
All L Jonr 9S1 (985). 

[2] Where a le^ise is voidable under the law and has 
baed a<?oided according to the law, the position is the 
Bame as if the lease has been lawfully determined and 
the quondam lessee c^n be ejected without any previous 
mot ce to quit. (’09) 36 Cal 675 (691) (DB). 

[3] A leas© of joint land is not ipso facto determined 
hy partition among the co-owners and the allotment of 
the leased land to one of them, so as to dispense with 
the necessity of a notice to quit before a suit for eject- 
ment hv h’m against the tenant, (’82) 6 Bom 70 (72) 
(DB)*1‘C’81) 6 Bom 67 (69) (DB). 

[4] Where the monthly tenant of a house is obliged 
to vacate the house under an order from tbe Plague 
Authority aefcing under statutory powers, the tenant is 
mot thereby absolved from liability to give the usual 
notice to quit, if he desires to put an ^nd to the 
tenancy. (’09) 1 Bom L R 739 (741, 742) (DB). 

25 Effect of giving notice where it is not 
necessary. — [1] Where a notice to qait is given by 
the landlord although such notice is not necessary for 
evicting a person irom certain immovable property, 
mo tenancy is created merely by reason of such notice. 
(’0^) 30 Cal 883 (900)^-«(Voi 4) 1917 Cal 219 (220, 221) 
(DB). 

26. Notice by lessor undertaking to pay com- 
pensation for improvements — Effect — [1] Where 
a lessor in hia notice to quit has undertaken to pay 
compensation to tbe tenant for the improvements 
effected bv him before compelling him to vacate the 
property the Jevssor cannot enforce his right to posses- 
Bion, unless h© has paid or tendered such compensation, 


although there may be no provision for it in Ih© lease. 
(Vol 28) 1936 Cal 581 (581, 582). 

27. Determination of main lease by notice 
Effect on sub-lease. — [1] Tbe determination of a 
lease by a valid notice by the lessor will automatically 
put an end to any sub-lease granted by tbe lessee (’97) 
21 Bom 311 (813) {DB)'^(Vol 19) 1932 Cal 241 (242) 1 
59 Cal 739 (DB). 

28. Redemption of possession by landlord with- 
out giving notice — Effect. — [1] A tenure was 
resumabl© by the grantor thereof after notice but the 
latter took possession of the land without giving notice 
and the giantee acquiesced in such resumption and did 
not raise any objection on the ground of want of noiice; 
it was held that he could not afterwards contend that 
the resumption was unlawful for want of notice. (’03) 
13 Mad L Jour 209 (210) (DB)*J^(Vol 1) 1914 Bom 15? 
(153) : 38 Bom 240 (DB). 

29. Lessee giving up possession before termi 
nation of lease — Liability for damages or rent. — 
[1] Where a tenant gives notice determioing a lease but 
such notice Is invalid but the tenant gives up possession 
and the landlord re-enters on the premises, tbe lessee 
will cot be liable for rent. But he will be liable for 
damages for premature determination of the lease in 
breach of the contract of tenancy. (Vol 10) 1923 Cal 
624 (627) (DB)^(Vol 10) 1923 Cal 63 (65) j 49 Gal 345 
(DB) 

[2] Where the lessee of a house under a monthly 
tenancy is obliged to vacate the house under tbe ordera 
of the Plague Authority, he is not thereby absolved 
from the doty of giving notice to quit for the usual 
period if he wishes to terminate the lease or from the 
liability to pay rent till tbe lease is so determined. (’99) 
1 Bom L B 739 (741, 742) (DB). 

30 Lessee holding over after expiry of notice 
to quit — Effect. — [1] Where a lessee continues to 
le In possession of the property after the lease has been 
determined by a valid notice, he will not be liable for 
rent (Vol 1) 1914 All 1 (2). 

[2] Where a lessee coatinues in possession after the 
lease has been determined by a valid notice, he will be 
liable for damages The amount awardable as damages 
is within the discretion of the Court to be exercised 
according to the circumstances of the case, (Vol 11) 
1924 Lah 643 (643 644). 

[3] Where a notice to quit given by a lessor to the 
lessee is coupled with a demand of rent at a higher rate 
if the lessee should continue in possession after the date 
fixed in the notice, and the notice to quit is valid and 
terminates the tenancy on the date mentioned therein, 
the demand of rent at higher rate is virtually an offer 
of a fresh tenancy on new terms. If tbe tenant has 
not accepted the offer, he will not ba liable for the 
enhanced rent. But be will be liable for mtsne profits 
and damages (Vol 24) 1937 All 36 (38) (DB)'J«(Vol 20) 
1933 Oudh 465 (466) ; 9 Luck 112 (DB)'J«(Vol 11) 1924 
Lah 643 (643, 644). 

[4] The continuation in possession after tbe date 
fixed in the notice to quit amounts by itself, to an 
acceptance by the tenant of the offer of a new tenancy 
on different terms. (Vol 21) 1934 All 115 (116, 117) ® 
(Vol 12) 1925 Oudh 189 (190) : 28 Oudh Cas 77^ 
(Vol 20) 1933 Oudh 465 (465) : 9 Luck 112 (DB) ^ 
(Vol 27) 1940 Nag 140 (141). 

[But see (1900-02) 1 Low Bur Eul 82 (83) (*04) 

1904 Pun Re No. 5, p. 27 (30) (DB) ^ (Vol 8) 1921 AU 
194 (194. 195) : 43 AU 330 (DB) ] 

[5] Where a notice to quit gii^en by the lessor to the 
lessee is coupled with a demand of rent at a higher rate 
if tbe lessee should continue in possession after the 
date fixed in the notice but the notice is not valid, the 
lease will continue to be in force even alter the date 
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fixed in tha jaotio®. In sneh cases the conimnance in 
possession of the tenant after the date fixed in the lease 
without protesting against the proposal to enhance rent 
will not amount to a binding agreement to pay such 
enbanced rent (Voi 8) 1921 Pat 334 (335) ® {Vol %1) 
1940 Nag 140 (141). 

[But see (Vol 20) 1933 Oudh 465 (465^ : 9 Luck 112 
(DB)>5^(Vol 13) 1926 Oudh 79 (80).] 

31. Notice to quit— Who can give,— [1] Under 
this section a lease can be determined by a notice to 
quit either by the lessor or the lessee The expression 
*’iessor” will include any person who would be entitled 
to the possession of the property on the termination o£ 
the lease. (Vol 6) 1919 Mad 1186 (1187) (DB)'J<(Vol 6) 
1919 Lah 31 (31, 32) : 1 Lah 241. 

32. Who can give notice to quit— Co-lessors.— 

[1] A lease cannot be determined by notice by one or 
some of the co-lessors alone. (’08) 35 Gal 807 (811) 
(DB)»^(Vol 22) 1985 Bom 262 (263)*J'(Vol 22) 1935 Cal 
677 {577)'2*(’79) 3 Bom 23 (24, 25) (DB)>-1<{’05) 29 Mad 
29 (32. 33, 34) (DB). 

[See however (Vol 3) 1916 Gal 906 (907) (DB).] 

[2] One oo-Iessor cannot giva a notice to quit even 
as to his own share in the property. (’04) 31 Gal 788 
(790) (DB)»3&(Vol 7) 1920 Cal 613 (515). 

[3] Even where a tenant has incurred the liability 
to have his lease forfeited under S. Ill, the lease 
cannot be determined, except where all the co-lessors 
concur in doing so. (’81) 7 Gal 470 (473) (DB) (’08) 
36 Cal 807 (811) (DB). 

[4] Where one co-sharar landlord has been acting 
as manager on behalf of all the co-sharers, he can 
give a valid notice to quit on behalf of all. (Vol 22) 
1935 Bom 219 (222) (DB). 

[6] Where the tenant has dealt with one co-owner 
as the sols owner and sole landlord and by so doing is 
estopped from denying his title, such co-owner can 
give him notice to quit and sue him in ejectment. 
(’07) 7 Gal L Jour 257 (260, 261) (DB) >3&(’05) 29 Mad 
29 (35) (DB). 

[6] Where a person is co-owner with others with 
regard to one property and a sole owner of another 
property and both properties are separately let to the 
same tenant such eo-owher can give a notice to quit 
with regard to the separate property. (Vol 22) 1935 
Gal 577 (578). 

[7] The concurience of all co-sharers is not neces* 
sary for a suit for ejectment against a tressmsser. (Vol 
7) 1920 Oai 513 (516). 

[8] Suit for ejectment can be brought against a 
tenant bv sufferance by one of the co-sharer landlords 
alone. (Vol II) 1927 Bom 192 (194); 51 Bom 149 (DB) 
>1*(’08) 35 Cal 807 (811) (DB). 

[9] Where a notice to quit is given by all the co- 
sharer landlords, a suit for ejectment can ba brought 
against him by one or some of the co-shar^^rs alone. 
(Vol 21) 1934 Cal 127 (128) (DB) s3‘(’86) 13 Cal 75 (78) 
(DB), 

[10] It has been held that, except where there is a 
special provision of law to the contrary, on© co-owner 
cannot sue in respect of the common property in his 
own name on behalf of all. (’07) 7 Cal L Jour 257 (260, 
261) (DB) i$*(’96) 21 Bom 154 (158, 159) (DB), 

[11] Oae co-sharer landlord cannot sue for his own 
share of the rent, unless there is an agreement for the 
payment of rent separately to such landlord. (’79) 4 
Gal 96 (101, 102) (FB) ^<(’81) 7 Cal 150 (152) (DB), 

[12J One co-sharer alone cannot enhance the rent 
ol the holding or sue for enhancement of such rent, 
’79) 3 Bom 23 (24, 25) (DB) >$«(Vol 22) 1935 Bom 262 
263) JjiC79) 4 Oal 98 (102, 103) (FB) ^-<(’83) 9 Cal 


864 (865) (DB). (Except where the rent has been paid 
separately to the co sharer landlords ) 

[13] A notice to quit given by one ol two joint 
Receivers is not valid. (Vol 4) 1917 Cai 621 (623, 624) 

(SB). 

[14] A noi'c© to quit by one only of two Umians of a 
Malabar Devaswom is invalid. (Vol 11) 1924 Mad 771 
(772) (DB). 

33. Who can give notice to quit— Assignment 
by lessor.— [1] A subsequent lessee of the property 
for a term ol years can give a notice to quit under 
this section. (Vo! 6) 1919 Mad 1186 (1187) (DB) 3j»(Vol 
6) 1919 Lah 31 (32); 1 Lah 241. 

[2] Where the lessor has assigned his interest in 
the properly to anotherg the latter can give notice to 
quit, even though a notice of the assignment has not 
been given to the lessee. (Vol 6) 1919 Lah 31 (32); 

1 Lah 241. 

[3] Where under the terms of tlio assignment tho 
landlord has undertaken to recover possession from 
the tenant and hand over the property to the trans- 
feree, a notice to quit by the assignor even after the 
assignment will be valid and effective. (Vol 11) 1924 
Mad 904 (905). 

34. Who can give notice — Miscellaneous. — 

[1] A Receiver appointed by the Court can, if so 
authorised by ch© order of appointment issue a notice 
to quit against a tenant of the property of which he 
has been appointed Receiver. (’91) 18 Cal 477 (480) 
(DB). 

[2] The trustee ol a religious society can give notice 
to quit to a tenant of property belonging to the society, 
(’04) 8 Cal W N 918 (922) (DB). 

35. Notice to quit — To whom to be given, ~[1] 
Where the leasehold interest is not vested in a singl® 
person but in joint tenants notice to quit must be given 
to all the joint tenants. (Vol 6) 1918 P 0 102 (110^ 
111): 46 Cal 458; 45 Ind App 222 (P C), 

[2] Proof of service o! notice on one jo'nt tenant will 
he prima facie evidence of notice having reached all 
the joint tenants. (Vol 5) 1918 P C 102 (110, 112) : 46 
Cal 468: 45 lad App 222 (P C) ►I-tVol 32) 1945 Nag 
255 (257) (DB). 

[3] Where no notice was addressed to on© of th© 
joint tenants at all, the meie service o! notice on the 
other joint tenants will not be siiffio’ent to determine 
the lease. (Vol 12) 1925 Cal 752 (753, 754) (DB). 

[4] Where tbs joint tenants consiltate members ol a 
join Hindu family living together in the same house 
the SGEvics on one of them, at their lesidence, o! a 
notice addressed to all of them is enough. (1900) 4 Gal 
W N 572 (573) (DB). 

[5] Where a lease has been granted so one member 
of a joint Hindu family, the lease can be determined 
by a notice to quit issued to such member alone. (’97) 
1897 Bom P 3 188 (188) (DB), 

[6] Where a lessee dies leaving a number of hefrSj 
all the heirs must be served with a notice to quit if 
the lease is to be determined. (Vol 27) 1940 Cal 89 
(91): I L R (1939) 2 Cal 254, 

[7] Where there are several co lessees, one of whom 
dies* a notice to quit to the survivors alone ia not 
enough. A notice to quit moat be served on the heirs 
of the deceased also. (Vol 27) 1940 Cal 89 (91) ; I L R 
(1939) 2 Cal 254. 

[8] Where a sole tenant dies leaving several heirs 
separate notices to quit served on all of them are 
enough to determine the lease. It Is not necessary that 
there must ba a single notice to all of them. (’02) 6 
Cal W N 134 (137, 138) (DB). 

[9] The assigns© of a lease is entitled to a notic© 
under this section. (’07) 5 Cal L Jour 205 (207) (DB). 
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[10] A sub-lessee is not entitled to any notice before 
he can be ejected by the superior lessor, (’97) 1897 
Bom P J 188 (188) (DB), 

[11] Where a tenancy is purchased by one person 
benami in the name of another, a notice to the real 
purchaser is enough to determine the lease. (Yol 13) 
1926 Cal 634 (637). 

36. Notice to or by agent.— [1] A notice to quit 
can be given by a duly authorised agent so as to bind 
the principal. (Vol 22) 1935 Gal 577 (578), 

[2] Where an unauthorised person gives a notice to 
quit on behalf o£ another, the notice will be invalid, 
it cannot be ratified by the person on whose behalf it 
purports to be given. (Vol 4) 1917 Cal 621 (624) (SB). 

[3] An authority to give a notice to quit need not 
be in writing. The authority to sue in ejectment 
includes an authority to give notice to quit. (Vol 16) 
X929 Oal 651 (662, 663); 67 Oal 10 (DB). 

[4] Section 229 of the Contract Act applies to notices 
to quit. (Vol 14) 1927 Sind 24 (25). 

37, Period of notice, — [1] If the period of the 
notice is shorter than that prescribed such notice will 
not be sufficient to terminate the lease. (’93) 3 Mad L 
lour 222 (223) (D B) e&{Vol 16) 1929 Nag 332 (333) 
©(Vol 12) 1925 Rang 206 (206) ©(Vol 8) 1921 Pat 334 
(335) ©(’08) 12 Cal W N 724 (726) (DB). 

[2] The notice may be for a longer period than 
required. (Vol 19) 1932 P G 279 (280); 59 Ind App 
414 (P C). 

[3] Where a notice falls short of the requisite period 
the mere fact that the tenant is actually allowed to 
hold the property for the full length of the period for 
which notice ought to have been given and a suit for 
ejectment against him is brought only afterwards, will 
not cure the defect in the notice so as to make it 
efieotual for the purpose of terminating the tenancy. 
(’91) 15 Bom 407 (411) (DB). 

[4] Where the party to whom a notice is given 
accepts it and acts upon it, the fact that it is not of the 
requisite length will not matter. (Vol 12) 1925 Rang 
206 (206), 

[6] To terminate a tenancy under this section the 
notice must be of fifteen clear days or six clear months 
according as the tenancy may be a monthly or a yearly 
one. (1900) 28 Gal 118 (122) (DB). 

[6] The day on which the notice is served must be 
excluded but not the day on which the tenancy is 
purported to be terminated. (Vol 2) 1915 Gal 313 (315) 
(DB). 

[7] Where a notice Is prescribed by the contract of 
lease itself but the contract does not specify the length 
of the notice, it has been held that at least a notice of 
six months must be given in the case of a tenancy 
from year to year. (Vol 6) 1919 Pat 108 (111) (DB), 

38. Expiring with end of year or month of 
tenancy — [1] A letting to a monthly tenant is not a 
letting which expires at the end of first month or at 
the end of each succeeding month. Nor is there re- 
letting at the commencement of each month of the 
tenancy, it is a letting for the period which is deter- 
minable by due notice. (Vol 32) 1945 Pat 385 (385) 
(DB). 

[2] A notice which does not expire at the end of a year 
or month of the tenancy will be invalid under this 
section. (Vol 31) 1944 Cal 84 (86) (DB) © (’85) 7 All 
899 (902, 903, 904) (FB)©(Vol 15) 1928 Cal 392 (395): 
55 Cal 435 (DB). 

[5] A notice terminating the tenancy before the end 
of the current year or month of the tenancy, in which 
such notice is given, will be bad, (’10) 6 Nag D R 17 
(18, 19) ©(’91) 4 0 P L E 32» (32) © (Vol 32) 1945 
Pat 463 (464) ; 24 Pat 454 (DB). 


[4] Where a notice to quit does not expire with lha 
end of a month or year of the tenancy as required by 
this section, the mere fact that the notice is for a 
longer period than is required under this section will 
not validate the notice. (Vol 31) 1944 Cal 84 (85, 87) 
(DB)©(Vol 7) 1920 All 104 (105) (DB)©(’9S) 1898 Bom 
P J 206 (206, 207) (DB) © (Vol 10) 1923 Cal 524 
(527) (DB). 

[5] Where a notice under this section does not expire 
with the end of a year or month of the tenancy, the 
mere fact that the tenant is allowed to hold on till the 
end of such a period and the suit for ejectment u 
brought against him only afterwards cannot cure the 
defect in the notice so as to make it elective for the 
purpose of terminating the tenancy, (’85) 7 All 899 
(902, 904) (FB). 

[6] It is immaterial whether a notice is to quit on 
the last day of a month or year of the tenancy or on 
the next day after that. (Vol 19) 1932 P 0 279 (280) : 
60 Gal 380 ; 59 Ind App 414 (PC) © (Vol 18) 1931 
Mad 352 (364). (Notice to quit on the next day after 
last day.) © (’38) 68 Cal L Jour 411 (412). (Do.) 

[7] A notice requiring a yearly tenant to vacate 
before the expiry of the last day of the year is good. 
(1900) 27 Cal 570 (577, 578) (DB). 

[8] A notice to quit by the last day of a year or 
month of the tenancy is valid. (Vol 24) 1937 Nag 139 
(140) ; ILR (1937) Nag 214 © (Vol 8) 1921 All 194 
(194) ; 43 All 330 (DB) © (Vol 34) 1947 Cal 244 (245). 
(Notice requiring tenant to vacate as last day of month 
came to an end.) 

[9] A notice requiring tenant to vacate immediately 
on the expiry of a month was held valid. (Vol 32) 1945 
Pat 468 (464) : 24 Pat 454 (DB). 

39. Year or month of tenancy. — [1] A year or 
month of the tenancy at the end of which a notice 
under this section is required to expire is the year or 
month calculated with reference to the eommeneemeaf; 
of the tenancy. (Vol 31) 1944 Cal 84 (85, 87j (DB) © 
(’94) 7 0 P L R 150 (151). 

[2] Where a month to month tenancy is expressed 

to commence on a certain day that day need not be 
excluded in computing the period of the month of the 
tenancy. (Vol 30) 1943 Bom 306 (309, 310); ILB (1943) 
Bom 553 (DB). ^ 

[3] Where it is uncertain from what day of the 
month, a tenancy from month to month began, it may 
be presumed that it began from the 1st day of a 
calendar month. (Vol 24) 1937 All 36 (38) (DB) © (’06) 
10 Cal W N 841 (844) (DB). 

[4] An agreement between the lessor and the lessee 
that the period of the tenancy should only run from the 
beginning of the calendar month, may be implied from 
the date fixed for the payment of the rent. (Vol 23) 
1936 Oudh 806 (307) : 12 Luck 241 (DB © (’07) 30 
Mad 109 (111) (DB) © (’02) 5 Oudh Oas 113 (114). 

[5] Where the original lease was for a definite term 
of a year or years, the tenancy by holding over will 
commence from the next day after such anniversary, 
and a month of the tenancy must be determined with 
reference to such commencement. (Vol 19) 1932 P 0 
279 (280) : 60 Cal 380 : 59 Ind App 414 (PC). 

40. Calendar for calculation of time, — [1] 
Though the year, month etc,, are to he interpreted 
according to the British calendar, there may be a con- 
tract to the contrary under which some other calendar 
may^ be prescribed. Such contract may be express or 
implied. Where there is such contract, the calendar 
prescribed thereby will determine the reckoning of time. 
(Vol 3) 1916 Oal 576 (577) (DB) © (Vol 31) 1944 Oal 
84 (86) (DB), (The same principle applies to month to 
to month tenancy.) 
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41. Form of notice. — [1] Where there is no 
stSitutory provision for the determination of a tenancy 
by a written notice, a notice to quit may be oral. (’07) 
34 Cal 57 (63, 64) (DB). 

[2] A notice under this section may be signed by a 
party personally or by his authorised agent. (Yol 2) 
19X6 Cal 313 (3X5) (DB) © (Yol 12) 1925 All 199 (200). 

[3] The mere institution by the lessor of proceedings 
for the possession of the leased property under S. 145, 
Criminal P. C., will not be a notice to quit. (’79) 4 Gal 
339 (341) (BB). 

[4] A mere resolution passed by a Municipal Council 
deciding to determine a lease granted by the munici- 
pality will not, in itself, amount to a notice to quit 
under this section. (Yol 15) 1928 All 95 (95, 96b 

42. Mode of service. — [1] The mode of service 
mentioned last in this section is not to be resorted to 
when the second or the third mode is practicable. 
lYol 26) 1939 P 0 11 (13) ; I L E (1939) Ear (PC) 
90 (PC). 

[2] The sender of the notice is free to adopt any of 
lihe first three modes of service mentioned in the 
section as he may think fit. (Yol 10) 1923 Cai 682 
f6S4) (DB). 

[3] The sender of the notice can get the notice 
served by delivery or tender to a member of the ad- 
dressee's family or to one of his servants at his resi- 
dence though service of the notice personally on the 
addressee is not impracticable. (1900) 4 Cal W N 572 
^573) (DB). 

[4] Where a notice is not sent by post the delivery 
or tender of the notice must be made to the addressee 
personally except when such delivery or tender is made 
at his residence, in which case it may be made to one 
of his family or servants. (Yol 10) 1923 Cal 682 
(684) (DB). 

[5] Yioarious service can only he at residence of the 
addressee. (Yol 6) 1918 P C 102 (110) : 46 Cal 458 : 45 
Ind App 222 (PC), 

[6] Where a notice is desired to be served at the 
residence of the addressee it must be delivered or 
tendered to him or to one of his family or servants. In 
the absence of such delivery or tender, merely beating 
a drum and afiSxing the notice to the wall of the house 
wherein the addressee resides will not be enough. 
lYol 6) 1919 Cal 400 (401), 

[7] The tender and refusal of a notice is as good as 
delivery of the notice for the purpose of this section, 
even where the refusal ia not by the addressee himself 
but by one of bis family or servants at his residence. 
(»10) 14 Gal W N 372 (374) (DB) © (’12) 16 Ind Cas 
213 (214) (DB) (Oal). 

43. Service by post. — [1]^ If a letter properly 
directed, containing a notice to quit, is proved to have 
been put into the post office, it is presumed that the 
letter reached its destination at the proper time ac- 
cording to the regular course of business of the post 
office, and was received by the person to whom it was 
addressed. That presumption would apply with still 
greater force to letters which the sender has taken the 
precaution to register and is not rebutted by the fact 
that a receipt for the letter is produced signed on 
behalf of the addressee by some person other than the 
addressee himself. (Yol 5) 1918 P C 102 (111, 112)l 46 
Cal 458 : 45 Ind App 222 (PC). 

[2] The presumption of due service applies only in 
cases in which it is shown that the notice was properly 
addressed. (’08) 7 Cal L Jour 251 (258, 259) (DB). 

[3] The express provision that the notice may be 
sent by post only contemplates the sending by post to 
the correct address. (Yol 26) 1939 P 0 11 (13) : I L E 
11939) Kar (P C) 90 (P C). 


[4] A notice is sent by registered post but Is returned 
as having been refused by the addressee. This will be 
sufficient service of the notice lor the purpose oi this 
section. (Yol 7) 1920 All 104 (105) (D B) (’93) 189S 
Bom P J 206 (206, 207) (D B) ^ ('12) 16 Ind Cas 213 
(214) (D B) (Cal). 

[But see (Yol 22) 1935 Bom 247 (251) 'D B).j 

[5] The production in Court of the cover, in which 
the notice was sent, with the endorsement of the postal 
official to the effect that it was refused by the addressee, 
would be sufficient to pro%e tender and refusal by the 
addressee. (Yol 25) 1938 All 3S3 (389, 3S0)^(Vol 7} 1920 
Oal 287 (288) (D B). 

[But see (Yol 2) 1915 Cal 813 (315, 320) (D B).] 

[6] The provision that the notice must be delivered 
or tendered personally to the addresses or to one of hla 
family or servants at his residence will not apply to 
service of notice by post, (Yol 25) 1938 All 388 (883, 
390). 

44. Service of notice on party's pleader oi 

solicitor [1] It has been held that, if a notice is sent 

to a party’s pleader or solicitor and is sent by s noli 
pleader or solicitor to the party, ibis would be tant- 
amount to a personal service on the party, though it is 
an indirect mode of service. (Yol 14) 1937 Sind 24 (25)® 
(’96) 22 Bom 764 (757). 

45. Leases by Government. — [1] A lease by the 
Government for building purposes fixing no term must 
be presumed to be a yearly tenancy determinable by six 
months’ notice expiring with a year of the tenancy. 
(Yol 24) 1937 Pat 391 (395) (D B) ® (Yol 24) 1937 Pat 
444 (446) (D B), 

[2] A notice to quit given on behalf of the Govern- 
ment need not be signed by the Secretary of State for 
India himself. A notice signed by the Collector will be 
enough. (’08) 8 Oal L Jour 34 (37) (D B). 

46. Lease by municipality, [1] A lease by a 
municipality cannot in the absence of a contract to the 
contrary, be determined by a mere resolution passed by 
the Municipal Council and without any notice being 
served on the lessee in accordance with the provisions 
of this section. (Yol 15) 1928 All 95 (95, 96). 

47. Notice in cases not governed by this sec- 
tion. — [1] In cases in which a lease is not governed by 
this section, it will be regarded, in the absence of a con- 
tract, local law or usage to the contrary, as determinable 
by a sufficient notice given by either party to the 
other. The lease will not be determina-ble without such 
notice. (Yol 20) 1933 Mad 165 (165, 166). 

[2] The requirements of this section as to the validity 
of a notice will not apply to leases not governed by 
this section. (Yol 15) 1928 Lab 348 (343, 349)®(Yol 12) 
1925 Mad 346 (346). 

[3] The question of the sufficiency of notice in the 
case of leases not governed by this section will have^ to 
be determined according to the principles of justice, 
equity and good conscience. It will have to be seen in 
each case whether the notice given is a reasonable one 
with regard both to the length of such notice^and tbs 
time at which it is to expire. (’80) 15 Bom 415n (415ft) 
(D B)®(Yol 15) 1928 Pat 854 (355) : 7 Pat 496 (D B)® 
(’04) 8 Oal W N 774 (778) (F B)®(Vol 5) 1918 Nag 210 
(211, 212)®(Vol 20) 1933 Mad 165 ( 165, 166)® (Yol 16) 
1929 Mad 617 (621) (D B). 

[4] In cases in which a lease is not governed by this 
section, local custom will have to be given due consi- 
deration in determining the reasonableness oi a notice. 
(Yol 12) 1925 Mad 346 (346). 

[5] The provisions of this section may be kept in 
view as a guide to what may be a reasonable notice m 
a lease not governed by this section, (’13) 17 Oal W N 
1073 (1074) (D B), 
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^107* A lease of Immoveable property from year to year, or for my term exceeding one yeaf, 
Leases how made, cr reserving a yearly rent, can be made only by a registered insferament. 

^[Ali otber leases of immoveable property may be made either by a registered instramont ot 
hf oral agreement accompanied by delivery of possession.] 

^[Where a lease of Immoveable property is made by a registered instrument, such mstouineni 
or, where there are more instruments than one, each such instrument shall be executed by both the 
lessor and the lessee : 3 

^[Provided that the ^[Provincial Government] may, ^ from time to time, by 

Botidcation in the ^[Official Gazette], direct that leases of immoveable property, other than leases 
from year to year, or for any term exceeding one year, or reserving a yearly rent, or any class o£ 
such leases, may be made by unregistered instrument or by oral agreement without delivery of 
possession.] 

[a] As to limitation to the territorial operation of S. 107, see S. 1, supra, S. 107 extends to every oantonmeot 
in British India — see the Cantonments Act, 1924 (2 [II] ot 1924), S. 287. [b] Substituted by the Transfeif 

of Property (Amendment) Act, 1904 (6 [VI] of 1904), S 6. [c] Inserted by the Transfer of Propeity 

(Amen6ment) Act, 1929 (20 [XX] of 1929), S. 55. [d] Inserted by Act 6 [VI] of 1904, S 5. [e] Suhshluted 
by A 0. for “Local Government.” [f] The words “with the previous sanction of the Governor-General in 
Council” were repealed by A. 0. [g] Substituted by A. 0. for “local official Gasette.*’ 


Section 106— Note 47 (contd.) 

[6] A six months’ notice will not be indispensable in 
©very case to determine a yearly tenancy. (Vol 4) 1917 
liow Bur 67 (68) ^ (’09) 36 Cal 927 (933 934) (D B) ^ 
(Vol 20) 1933 Mad 165 (166, 166)>i(’42) 75 Cal L Jour 
481 (433) (B B). 

. [7] The notice need not necessarily expire with a 
year of the tenancy. (’86) 13 Cal 3 (7) (D B) »$• (Vol 12) 
1925 Mad 346 (347)^(Vol 8) 1921 Cal 126 (127) (D B). 

[8] Generally a notice of six months is considered 
reasonable (’07) II Gal W N 1124 (1126) {D B) •$« (’96) 
20 Bom 759 (761) (D B). 

[9] In regard to tenancies in the mofussil of Bengal 
the SIX months* period must generally be calculated 
according to the Bengali calendar. (’15) 22 Cal L Jour 
74 (75)^'(Voi 2) 1915 Cal 709 (709, 710) (D B). 

[10] A notice purporting to terminate an agricul- 
tural tenancy should either ask for possession at the 
end of the agricultural year or at least when the crop 
of the year has been harvested. (Vol 17) 1930 Pat 143 
(144) (D B) ^ (Vol 15) 1928 Pat 364 (356) : 7 Pat 496 
(D B)^{’02) 29 Cal 203 (206, 207) (D B). 

SECTION 107 — SYNOPSIS 

1. Scope. 

2. Law in the Punjab. 

3. Term oi a lease. 

4. “From year to year,” 

5. “For any term exceeding one year.” 

6. “Reserving a yearly rent.” 

7. Efiect oi non-registration. 

8. Lease coming within the first paragraph created 
by oral agreement, if can be treated as valid 
lease under second paragraph, 

9. Paragraph 2. 

10. Paragraph 3, 

11, Proviso. 

12. Lease by Government. 

13. Lease embodied in a decree or order of a 
Court. 

14, Leases and part performance. 

15, Agreement to lease. 

1. Scope. — [1] Where the Act applies, no lease 
can be created except in oce of the manners specified 
fey this section (Vol 30) 1943 Lah 127 (128) : I L B 
(1943) Lah 196 (F B), 

2. Law in the Punjab.— [1] Section 107 has been 
made applicable to Punjab by notification No. 183-st, 
issued on 27 April 1935 . — In all uon-munioipal areas, 
■whether before or after Notification leas® for any term 
eau fee efiecled by oral agreement accompanied fey 


delivery of possession. (Vol 20) 1933 Lah 61 (64) ; li 
Lah 137 (D B). 

[2] Lease, if made in writing, requires to be registered 
under Registration Act which is applicable to Punjifo. 
(Vol 3) 1916 Lah 353 (354); 1915 Pun Re No. 97 (D B). 

[3] In all the municipal areas after 1936 a lease can 
be effected only in the manner prescribed by this sec- 
tion (Vol 30) 1943 Lab 127 (128) : I L R. (1943) Lah 
195 (F B)*J'(Vol 26) 1939 Lah 423 (424) ; I L B (1940) 
Lah 70 (D B). 

3. Term of a lease.— [1] The term of a lease is to 
be determined from the document of lease, where there 
is one, construed in the light of surrounding oiroam- 
stances (Vol 22) 1935 AU 492 (493) (D B) ^ (’29) 31 
Bom L B 335 (336). 

[2] Lease — No period speoiScally fixed — Words m 
deed indicating period in general— In such ease, period 
for purpose oi registration means period during which 
lessee is entitled to continue in postesslon. (Vol 1) 1914 
All 120 (120, 121): 36 All 176 (D B). 

[3] If a lessee is entitled to remain in possession so 
long as he continues to pay the agreed rent it will be a 
permanent lease. (Vol 13) 1926 Bom 374 (374) (D B), 

[4] If lessee agrees to vacate the land whenever the 
lessor wants it, it will only be a tenancy at will. (Vol 19) 
1932 Bom 493 (495). 

[6] Lease — Period fixed— Words indicating further 
continuance of lease— Lease is for fixed period. (’86) 8 
All 198 (200) (DB). 

[6] House let at annual rent for one year — Leasee 
declaring that he would continue to pay annual rent 
every year and on failure, owner to be at liberty to re- 
cover rent through Court -Lease held was for one year, 
i’86) 8 All 198 (200) (DB). 

[7] Lease for one year — Lessee agreeing to hold fur- 
ther if the lessor agrees— Lease held only for one year. 
(’77) 26 Suth W K 98 (98) (DB) ^ 1*79) 3 Bom 21 (22) 
(DB) I- (’06) 8 Bom L R 580 (583) (DB) m (Vol 10) 
1923 Cal 670 (672) (DB). 

[8] ^ Lease of a house — Xabuliat not admissible being 
unregistered — No patta — Eeiationsbip of landlord and 
tenant not denied — Lease held from month to months 
(Vol 26) 1939 Pat 296 (303). 

[9] ^ Lease of sir land — Kabollat not adnaissiblo being 
unregistered — No patta — Relationship of landlord and 
tenant admitted — Tenancy held from year to year* 
(Vol 14) 1927 Nag 353 (353), 

[10] Where there is no doeumaat of lease, the*nature 
of the tenancy must be determined from the surround- 
ing ciroum3tan(|e8 and in particular from the course of 
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Section 107 Note 3 (contd.) 

dealings by filie parties oonoerned, (Vol 29) 1942 Oal 

486 {487)« 

4, “From year to year.” — [1] A tenancy ‘®from 
year to year” is a tenancy eontinning so long as the 
parties deslrs to coatinue it and tbougli terminable at 
the option of eitlier party at the end of any year, it is 
not Ipso facto terminated at tlio end of every year. {’85j 
62 Cal L Jour 201 (204) (DB). 

[2] p6Kod oC lease not specified In deed — Provision 
for payment oC annual rent does not Imply that lease ia 
from year to year — Period is to be determined under 

S. 106 (Vol 8) 1921 Pat 307 (308) (DB) (Vol 4) 1917 
Pat 46 (46) : 2 Pat h Jour 180 (Vol 22) 1935 Oadh 
90 (90) : 10 Lnch 490 (DB)*{Voi 7) 1920 Gal 858 (858) 
(DB)-^(VoI 7) 1920 Cal 581 (583) (DB). 

[3] Lease executed for one year— Lease to remain in 
force until another patta was executed— Lease held was 
not lor OB 0 year only. (’81) 3 Mad 358 (359) (DB). 

' 5 “For any term exceeding one year.” — [1] 

Lease for one Sambat year— Period exceeding one year 
according to British Calendar — Lease is not for term 
exceeding one year. (Vol 11) 1924 Nag 216 (216). 

[But see (Vol 15) 1928 Nag. 27 (28) : 23 Nag L E 
152.] 

[2] Where a tenant is entitled to hold on so long as 
he pays the stipulated rent or renders the stipulated ser- 
vice, the tenancy is for a term exceeding one year. (1900) 

2 Bora L B 488 (489) (DB). 

[3] Lease — Express term that lessee shall vacate pro- 
perty !n case he fails to pay rent or whenever lessor 
requires him to do so — Period exceeding one year men- 
tioned in lease — Lease is not for term exceeding one 
year. (Vol 10) 1923 Ail 382 (383) ® (’29) 81 Bom L R 
335 (338). 

[4] A lease for the life of a lessee Is a lease for ateim 
exceeding one year. (’94) 18 Bom 109 (110) (DB). 

[5] Lease described as yearly lease— No period fixed 

— Lessor having option to terminate lease on finding 
out fraud or deceit on lessee’s part— Lease held for term 
exceeding one year. (Vol 4) 1917 Bom 274 (275) ; 41 
Bom 458 (DB). 

[6] Lease— Lessee to pay rent yearly— On failure So 
pay rent any year or if lessee did not behave properly 
lease to come to an end automatically—No period fixed 

— Lease held was not for term exceeding cna year, 
(Yd 9) 1922 All 54 (54) (DB). 

[7] A lease deed provided: “I have taken the land 
from KH and am building a shop on it, I promise and 
give it in writing that I shall pay KH every month a 
rent of annas three per month. In any month in 
which I fail to pay ibe rent KH will be competent to 
have the shop vacated by me.” It was held that it could 
not be called a lease from year to year or for a term ex- 
ceeding on© year. (’97) 1897 All W N 69 (70). 

[8] A lease deed provided; “I have taken the house 
on lease on a monthly rent for my personal use. If the 
owner deems it necessary to have the building vacated 
he shall give me fifteen days’ prior notice whereupon I 
shall vacate the premises forthwith.” It was held that 
it was not a lease for a term exceeding one year, (’86) 
1886 All W N 115 (117) (FB). 

[9] A lease deed provided for the payment of a 
monthly rent and did not specify any period. It could 
be terminated in non-payment of rent. But there was 
no clause to show that it would continue so long as the 
rent was paid. It was held that it was not one foraterm 
exceeding one year. (Vol 9) 1922 Lah 43 (43) ; 2 Lah 
300 (DB) (Vol 15) 1928 Lah 937 (938). 

6. “Reserving a yearly rent.” — [1] The words 
^reserving a yearly rent” show that the lease is not 
limited to one year only. (Vol 21) 1934 All 902 (902), 

[2] A lease reserving a yearly rent is really a lease 


from year to year. (Vo! 30} 1943 Gal 174 (474) : I L B 
(1943) 1 Cal 34 (DB) (’96) 9 C P L B 57 (58) ^ (’90) 

14 Bom 319 (320) (DBj-J^iVol 21) 1934. Ail 902 (902), 

[3] Lease for indefinite period reserving yearly rent 
— Rent to be paid in two six monthly instalments — 
Lease is still one reserving yearly rent. (Vol 12} 1925 
Lah 491 (492) ; 6 Lah 319 (DB). 

[4] Lease terminable at lessor’s option— Yearly rent 
mentioned — Lease not one reserving yearly rent, (’26) 
92 Ind Gas 526 (527) (Lah). 

[5] A lease which is for a period of on© year only 
cannot be called a lease reserving a yearly rent though 
there is a mention of an annual rent in the deed. (’40) 
42 Pun L R 75 (76)<5<(Vol 4) 1917 Low Bur 133 (134), 

7. Effect of non-registration. — [1] Ail leases 
coming within the first paragraph of this seefeioo can ha 
made only by registered instrument. (Vo! 12) 1925 Pat 
216 (224) : 4 Pat 139 (DB) ^ (Vol 14) 1927 Smd 206 
(207) (DB) ^ (Vo! 29) 1942 Pat 397 (J99) (DB). 

[2] Where a leasp coming within the nest paragraph 
of this section is evidenced by more documents than 
one, all such documents must be registered. (Vol 13) 
1923 Bom S84 (386j (DB). 

[3] Where a lease is efieoted by a registered Instra* 
ment, an agreement which afisets the incidents ol the 
tenure created by the leas© must also ba registered, 
(Vol 21) 1934 Lah 743 (743) (Vol 25) 1938 Cal 795 
(797) ^ (12) 39 Gal 284 (297, 298) (FB)^(Voi 16) 1929' 
Lah 291 (292) ; 10 Lah 685 (DB). 

[4] An unregistered document of lease, in cases where 
the lease is required to be registered, conveys no titl© 
and creates no rights io the lessee. (Vol 30) 1943 All 
279 (280) (Vol 12) 1925 Cal 1171 (1172, 1173) (DB) ® 
(Vol 7) 1920 Pat 803 (804). (Lease for life.) ^ (Vol 2) 
1915 Oudh 165 (166) ® (’12) 36 Bom 500 (503) (DB) €♦ 
(Vol 24) 1937 Mad 656 (657) (Vol 3) 1916 Mad 517 
(517) (Vol 17) 1930 All 678 (680) (DB) ^ (Vol 23) 
1936 Nig 295 (295) ^ (Vol 19) 1932 Gal 83 (84) : 59 Cal 
396 (DB) ^ (’09) 33 Bom 610 (625) (DB}^ (Vol 29) 1942 
Pat 397 (399) (DB). 

[5] An unregistered lease which is required to be re- 
gistered cannot ba usei in evidence to prove the tran- 
saction. (Vol 13) 1926 Bora 3S4 (386) (DB) (Vol 4} 
1917 Mad 735 (736) (DB)'$'(Vol 28) 1941 Eang-117 (117) 
(DB) (Vol 1) 19X1 Mad 359 (360) (DB) ^ (Vol 38) 
1941 Mad 602 (603) © (Yol 32) 1945 Nag 102 (103) s 
I L B (1913) Nag 510. 

[6] An unregistered leas© deed cannot be used to 
prove any term of the transaction. (Vol 2) 1915 Mad 76 
(76) (DB) ^ (Vol 5) 1918 Nag 74 (75) : 15 Nag h B 31® 
(Vol 3) 1916 Mad 317 (517). 

[7] An unregisterGd leas© deed may ba used lot "col- 
lateral purposes. (Vol 11) 1924 Nag 199(200). (Bvldenc© 
of ownership ) ® (Yol 18) 1931 Lah 501 (502) ® (Vol 2) 
1915 Oudh 165 (166). (To explain the circumstances 
under which the lessee got into possession ) ® (Vol 17) 
1930 Pat 530 (532) (DB) ® (Vol 19) 1932 Smd tO (61): 
25 Sind L R 451 (DB)®(Vol 33) 1946 All 403 (405), 

[But see (Vol 1) 1914 Mad 638 (633) (0B) ® (’05) 
1 Nag L a 147 (149).] 

[8] Lease deed not registered — Lessee entering into 
possession — Lease is admissible as evidence of agree- 
ment contained therein and for determining rights and 
liabilities of parties. (Vol 29) 1942 Oudh 231 (236) : 17 
Luck 530 (D B). 

[9j If the lessee has entered into possession the 
lessor cannot sue him for rent on the basis of the uu"* 
registered lease deed. (Vol 23) 1936 Oal 628 (629) ; 62 
Cal 294. 

[10] Lease deed not registered —Lessee entering into 
possession — Lessor can claim dam'^ges from lessee for 
use and occupation ol property. (’09) 31 All 276 (278) 
(S B) ® (Vol 32) 1945 Nag 69 (71) ; I L B (1944) Nag 
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704 (D B)iit(Vol 24) 1937 Mad 656 (657, 658) S'(Vol 29) 
1942 Oudh 93 (95) : 17 Luck 205 (B B) ^ (Vol 17) 
1930 Lah 915 (916) © (Vol 22) 1935 All 785 (785) ^ 
(Vol 29) 1942 Oudh 408 (409) : 18 Luck 201. 

8, Lease coming within the first paragraph 
created by 'oral agreement, if can be treated as 
valid lease under second paragraph.-— [1] The word 
"only’’ in the first paragraph makes it clear that leases 
coming within its scope cannot be created otherwise 
than by a registered instrument. (Vol 18) 1931 P C 79 
(80) : 58 Oai 1235 ; 58 Ind App 91 fP C) © (Vol 29) 

1942 Oudh 93 (95) ; 17 Luck 205 (D B). 

[2] Lease coming within first paragraph of section — 
Lease cannot be created by oral agreement accompanied 
by delivery of possession. (Vol 13) 1926 Pat 130 (135) : 

5 Pat 80 (D B) (Vol 24) 1937 All 36 (38) (D B)S«(’95) 

22 Gal 752 (755) (D B) © (Vol 23) 1936 Bom 246 (248) 

© (Vol 21) 1934 Mad 418 (419, 420) :57 Mad 760 (DB) 

© (Vol 17) 1930 Mad 272 (276) (B B) © (’36) 63 Oal 31 
(39). (Oral lease cannot be mada)©{Vol 24) 1937 Rang 
180 (181, 182) (r> B). 

[3] lease for more than a year, by oral agreement 
and delivery of possession was treated as a lease for 
one year. (Vol 30) 1943 Cal 474 (474, 475) : I L E 
(1943) 1 Cal 84 {B B) ^ (Vol 27) 1940 Cal S9 (90, 91) 

: I L B (1939) 2 Cal 254 © (Vol 20) 1933 Pat 485 (488) 

© (Vol 28) 1941 Pat 244 (245). 

[But see (Vol 34) 1947 Cal 351 (352). ((Vol 30) 

1943 Cal 474 (B B), Diss^fzL)] 

[4] Lease for more than year by oral agreement and 
delivery of possession — After expiry of one year lessor 
accepting rent and assenting to lessee’s continiiing in 
possession — Lease is renewed from year to year or 
month to month under S. 116 according to purpose 
of tenancy. (Vol 31) 1944 Pat 30 (31, 32) : 22 Pat 554 
(D B)© (Vol 30) 1943 Oal 474 (474, 475) : I L E (1943) 

3. Cal 34 (D B). 

[But see (’47) 1947 All W R (H C) 167 (168).] 

9. Paragraph 2.— [1] If a lease coming under this 

paragraph is efiected by an instrument, the instrument 
must be registered. (11) 11 Ind Cas 863 (863) (Low 
Bur) © (Vol 23) 1936 Kag 174 (175) © {Vol 18) 1931 
Lah 501 (502), ^ ^ ^ 

[2] An oral agreement to give a lease, in order to 
create a valid lease, must be accompanied by delivery 
of possession. (11) li in<i Oas 849 (850) (Low Bur) © 
(Vol 28) 1941 Pat 577 (583) : 20 Pat 346 (D B) © (Vol 
21) 1934 Pesh 81 (81) © (Vol 13) 1926 Oudh 609 (610), 

[3] "Delivery of possession" means actual delivery. 
(Vol 13) 1926 Oudh 609 (610) © (Vol 1) 1914 Oal 754 
(754) (B B), 

[4] Where actual delivery is not possible, the lease 
must be efiected by a registered instrument, (Vol 26) 
1939 Lah 162 (163). 

[5] It is not necessary that delivery of possession 
must be physical at the time of the agreement; deli- 
very of constructive possession is quite sufficient for 
the purpose of the section. (Vol 30) 1943 Lah 127 (129) 

: I L E (1943) Lah 695 (F B). 

[6] Lease efiected by oral agreement and delivery of 
possession-— Unregistered document evidencing lease — 
Document is inadmissible in evidence in view of S. 49 
of Eegistration Aot. (’38) 1938 Oudb. W N 1080 (1083). 

{D^B)'f 

[7] When a lease is efiected by oral agreement ac- 
companied by delivery of possession and there is a 
kabuUaf exeonted by the lessee, it oan be admitted in 
evidence to prove the oral agreement. (Tol 30) 1943 

m2 iu 5^1 (I; ihf. 


10. Paragraph 3 ~~ [1] A document signed only 
by the lessee will not be operative as a lease under this 
section. (Vol 30) 1943 All 212 (213, 214) 

(Vol 30) 1943 Lah 127 (128) : I L E (1943) p^h 69o 
fF B) © (Vol 29) 1942 All 330 (330) © (Voi 2o) 1938 
Mad 746 (747) © fVol 27) 1940 Nag 143 (144) © (Voi 
19) 1932 knd 217 (219) : 26 Sind L E o77 (D B) © 
(Vol 21) 1934 Pesh 81 i8i)©(Vol 31) 1944 Pat So (36)© 
(Vol 34) 1947 Pat 78 (79) (D B). , , ^ ^ 

[But see (Vol 33) 1946 Pat 22 (24) : 24 Pat 429 

^^[2] * A document signed by the lessor only does not 
operate as a lease. *^Vol 27) 1940 Oudh 425 (425, 427 ) 

(D B) © (Vol 29) 1942 Oudh 231 (233, 235) ; 17 Luck 
530 (B B) © (Vol 34) 1947 Pat 78 (79) (D B) © (Vol 31 1 
1944 Pat 35 (36) © (Vol 33) 1946 Oudh 129 (143) ; 21 
Luck 194 (DB). , ^ 

[3] A document signed by lessee or lessor only binds 

the executant in the absence of fraud or coercion. 
(Vol 31) 1944 All 221 (221) : I L B (1947) All 346 
(D B) © (Vol 29) 1942 All 330 {330). , 

[4] A person in possession under a kabuliat^ is 
liable to pay compensation for the use and occupation 
of the land. (Vol 31) 1944 All 221 (222) : I L E (1944| 
All 346 (D B). 

[5] Where there are more lessors than one or more 
lessees than one, all of them must join in the execution 
of the instrument, unless the executing lessors or the 
lessees, as the ease may be, had authority to sign on 
behalf of the others also. (’08) 1908 Pun L E No. 189, 
p. 609 (611) (D B). 

11. Proviso,— [1] The proviso empowers the Pro- 
vincial Government to exempt such leases from the 
formality of registration when they are made in writ- 
ing and from delivery of possession when they are 
made otherwise. (Vol 23) 1936 Nag 174 (175). 

[2] In the Presidency of Bombay a lease for a term 
of one year or less can be made either by an unregis- 
tered document or by merely an oral agreement by 
virtue of Notification No. 12501, dated 8-12-1908. (Voi. 
19) 1932 Sind 217 (219) : 26 Sind L E 377 (D B). 

12. Lease by Government. — [1] Leases granted 
by the Government need not be registered as they are 
in the nature of a Crown grant. (Vol 14) 1927 Pat 319 
(322) : 6 Pat 446 (B B). 

[But see (Vol 1) 1914 All 120 (121) : 36 All 176 
(DB) © (Vol 33) 1946 Mad 180 (181) (DB),] 

[2] The provisions of S. 107 of the Transfer of Pro- 
perty Act are applicable to leases by Government but 
that section being supplemental to the Registration Act 
and leases by Government being excepted from regis- 
tration by S. 90 (1) (d) of the same Act, Government 
leases are exempted from the provisions of S. 107 of 
this Act also. (Vol 10) 1923 Oudh 114 (115) : 27 Oudh 
Gas 64. 

13. Lease embodied in a decree or order of a 
Court. — [1] Compromise decree operating as lease — 
Eegistration is compulsory under the Eegistration Act, 
(Vol 31) 1944 Mad 273 (275) : I L B (1944) Mad 543 
(F B). ((1910) 33 Mad 102, Overruled,)^ (Vol 19) 1932 
Pat 97 (100) : 11 Pat 98 (D B\ © (Vol 28) 1941 Pat 536 
(538) © (Vol 17) 1930 Cal 94 (97) ; 57 Oal 775 (B B) © 
(Vol 24) 1937 Cal 499 (499, 500). 

[2] When a decree or order does not purport to 
create a lease and only recognises it, it need not be re- 
giatered either under the Registration Act. (’20) 57 Ind 
Cas 798 (800) (B B) (Oal). 

14. Leases and part performance. — [1] Section 
27A of the Specific Relief Act, 1877, which embodies 
the principle of part performance, allows the leasee a 
positive right to get the unregistered lease deed regis- 
tered by a suit for the specific performance of the 
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108 . In the absence of a contract or local usage to the contrary, the lessor and the lessee ol 
Rights and liabilities of imniOYGable property, as against one another, respectively, possess the 
lessor and lessee, rights and are subject to the liabilities mentioned in the rules next 

following or such of them as are applicable to the property leased : — 

fAj Bights and Liabilities of the Lessor* 

(a) The lessor is bound to disclose to the lessee any material defect in the property, 
with reference to its intended use, of which the former is and the latter is not aware, 
and which the latter could not with ordinary care discover : 

{b) the lessor is bound on the lessee’s request to put him in possession of the property : 

held committed breach of obligation to disclose defect, 
(’69) 12 Suth W R 145 (145) (D B). 


Section 107 — Note 14 (conid.) 

contract to grant the lease. (Vol 24) 1937 Rag 74 (76); 

IB B (1936) Rag 115 (DB). 

15, Agreement to lease — [1] '‘Lease” is defined 
both in the^ Registration Act as \ 7 eil as in this Act. But 
the definition that is to be adopted for the purpose of 
^his section is that which is given in this Act in 
S. 105. (Vol 30) 1943 Lah 127 (128) : I L R (1943) Lah 
695 (P B) ^ (Vol 10) 1923 Oudb 237 (238). 

[2] An agreement to lease, which is not a lease 
according to the definition given in S. iOo is not re- 
quired to be registered for the purpose of this section, 
though under the Registration Act, S. 2 (7), a lease has 
been defined as including, inter alia an “agreement to 
’ease”, (’36) 63 Gal 31 (37), 

[3] Even for the purpose of the Registration Act, 
registration is only compulsory if there is a present 
demise and not where the agreement is a merely 
executory one, (Vol 6) 1919 P C 79 (80) ; 47 Cal 485 ; 
46 Ind App 240 (P C) .j. (’36) 63 Oal 31 (37). 

[4] An agreement to lease does not, of itself create 
any interest in or charge on, the property agreed to be 
leased. (’10) 14 Cal W R 65 (67)^i(’12) 35 Mad 63 (731 
(P B)® (Vol 20) 1933 Rang 220 (222) (D B). 

[5] Where an agreement to lease under which the 
parties reserve a yearly rent is not followed hy a duly 
registered document and the proposed lessee enters 
into possession of the property, his possession is only 
that of a licensee. (Vol 30) 1943 All 279 (280). 

[6] An oral agreement to grant a lease is valid 
and enforceable. (Vol 20) 1933 Rang 220 (222) (D B). 

Section 108 (General).— Note 1 

[1] All or nearly all the clauses are expressions of 
well settled principles familiar to the law of England, 
(Vol 16) 1929 Cal 272 (275) (D B). 

[2] Section does not in terms apply to agricultural 
leases — But principles underlying various clauses are 
applicable. (Vol 4) 1917 Mad 465 (469) : 40 Mad 910 
fD B). (Per Srinivasa Aiyangar J.) ® (Vol 2) 1915 Mad 
717 (718) (D B). 

[3] Leases in provinces to which Act does not apply 
—Principles of section apply. (Vol 21) 1934 Pesh 101 
(102) (R-W F P) ® (Vol 24) 1937 Lah 930 (931) ; I L R 
(1937) Lah 649 (D B). (Principle underlying the covenant 
for quiet enjoyment in el. (c) is of universal applica- 
tion.) © (Vol 7) 1920 Lah 390 (391). 

[4] Part of tenancy land acquired by Government 
under Land Acquisition Act — Compensation paid to 
landlord — Tenant is entitled to abatement of rent, 
(Vol 17) 1930 Bom 592 (593), 

Section 108, Clause (a)— Note 1 

[1] Lessee aware of defect or could, with ordinary 
oare, have discovered defect Lessor cannot be said to 
have committed breach of obligatian under this clause. 
(’13) 17 Cal W R 960 (963) (D B). 

[2] Thatch over chimney in leased premises of 
which lessor was aware but not lessee — Furniture of 
leasee destroyed by fire arising from chimney — Lessor 


[3] In cases falling under this clause there is no 
warranty of fitness of the premises for the purpose for 
which they are intended to be used, (Vol 4) 1917 Bom 
34 (38). 

[4] A defect in property with reference to its inten- 
ded use has a reference to the nature and condition of 
the property and not the title to the property. (’13) 17 
Gal W R 960 (963) (D B) © (Vol 17) 1930 Cal 561 (564) ; 
57 Cal 1189 (D B). 

[5] The Indian law makes no distinction in prineiple 
between the obligation of a lessor and of a vendor so far 
as regards the duty to give a good title, though the 
incidents of these difierent types of transfers may be 
difierent as regards the obligation to give disclosure and 
furnish a proof thereof. (Vol 17) 1980 Gal 561 (567) : 
57 Cal 1189 (D B) © (Vol 18) 1931 P 0 299 (301) : 58 
Ind App 392 ; 59 Cal 699 (P 0) © (Vol 29) 1942 Rag 
103 (105) : I L R (1942) Rag 349 (D B). (Lessor found 
to have no title to land — Lessee not getting possession 
— Lessee can recover premium paid.) 

[6] Lease executed — Breach of obligation imposed by 
this clause resulting in damages to lessee — Leasee can 
sue for damages. (’69) 12 Suth W E 145 (145) (D B). 

SECTION 108, CLAUSE (b).— SYNOPSIS 

1. Obligation to give possession. 

2. “On the lessee’s request.” 

3. Failure to give possession— Effect. 

4. Contract to the contrary. 

1. Obligation to give possession. — [1] This 
clause imposes a statutory obligation on the lessor to 
deliver possession to the lessee, (’02) 25 Mad 687 (597) 
{D B). 

[2] What amounts to delivery of possession in any 
particular case depends on the nature of the property 
leased. (’10) 33 Mad 102 (110) (D B). (Overruled on a 
difierent point in (Vol 31) 1944 Mad 273 : I L R (1944) 
Mad 543 (F B).) 

[3] Lease of rent payable by tenants — Giving of notice 
to tenant to attorn in future to lessee amounts to deli- 
very of possession of leased property, But it is necessary 
that the lessor himself must have possession to give to 
the lessee. (Vol 14) 1927 Lah 1 (3) : 7 Lah 423 (D B) © 
(TO) 33 Mad 102 (110) (D B). (Overruled on a difierent 
point in (Vol 31) 1944 Mad 273 : 1 L R (1944) Mad 
543 (F B).) 

[4] The fact that the lessee can take legal prooeed- 
inga to recover possession himself from the party in 
occupation will not relieve the lessor from his obligation 
to deliver possession. (Vol 5) 1918 Lah 238 (238, 239) : 
1918 Pun Re Ro. 19 (D B). 

[5] A lease by a person not in possession is, not ipso 
facto void. (’75) 3 Cal 297 (SOI) (D B), 

[6] The lessee’s suit against a third person in posses- 
sion on the strength of the lease cannot he dismissed 
on the ground that the lease was void for the reason 
that the lessor had no possession, (’68) 11 Suth W R 80 
(81) (S B). 
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(g) the lessor shall be deemed to coBiiact with the lessee thatj if the latter pays the rent 
reserved by the lease and performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lea^e without mterniplicn. 

The benefit of such eon tract shall be annexed to and go with the lessee^s interest as such, and 
may be enfoiced by evsry fsraon in whom that interest is lor the whole or any part thereof from 
time to time vested. 


Section 108, cl, (bj — Note I (conid.) 

[7] Suit for reDt—Onus is on lessor to show that he 
hag pot lessee in possession, ("Vol 19) 1932 P 0 28 (30j : 
m Ind App 29 : 59 Cal 1012 (P C). 

[8] Tenant already paying rent under lease or lessee 
claiming that certain snbjects of which he has not got 
possession are within sobjects let — Onus is on lessee to 
show that he did not get possepslon. (Vol 19) 1932 P G 
28 ISO) : 69 Ind App 29 i 59 Cal 1012 (P C). 

[9] The question as to when the possession is to be 
delivered depends upon the terms of the lease. |Yol 14) 
1927 Lab 1 (3) : 7 Lali 423 (D B). 

2. “On the lessee’s request.” — [1] The lessor is 
bound to give possession to the lessee only on lessee’s 
request. (Vol 9) 1922 Cal 348 (353) : 49 Cal 257 (DB). 

[2] Lessor is not bound to put an unwilling and re- 
calcitrant lessee into pos<jfission against his will. 
(Vol 23) 1936 Lah 815 (816) ^ (’09) 9 Gal L Jour 
595 (597) (DB). 

[3J A request by the lessee to the lessor to deliver 
possession is not necessary where, to the knowledge 
of bosh the lessor and the lessee, the property is not 
in possession of the lessor. (Vol 5) 1918 Lah 238 (239): 

1918 Pun Be No, 18 iiP(’lO) S3 Mad 489 (501) {Lessor 
must make it possible lor lessee to take possession by 
removing third persons from possession ) 

^ 3. Failure to give possession— Effect [IJ Posses- 
sion not delivered by Jessor— Les«ee can sue him for 
damages (Vol SO) 1943 ? C 24 (28) s ILB (1943) 1 Cai 
372 : I L B (1913) Ear (P C) 39 : 70 led App 18 
(P C) «f<(Voi 13) 1926 Pat 508 (511); 6 Pat 94 (D B) 
►I'CVol 4) pi7 Mad 465 {l67, 469) ; 40 Mad 910 (DB), 

[2] Failure of lessee to pay premium stipulated — 
Lessor cannot withhold possession nnlesQ possession 
was made conditional on payment of premium. (Vol 6) 

1919 Mad 168 (170, 173) ; 42 Mad 203 (S B). 

[3] Third party in possession— Lessee can sue third 
party for possession (’69) 11 Suth W R 80 (81) (DB)»Ji 
(’02) 25 Mad 587 (591) (DB) »i»(Vol 8) 1921 Mad 42 
(44, 46) : 44 Mad 937 (DB). 

[4] A leasing properties to B for certain period and 
then leasing same to 0 lor further period after expiry 
oi B’s lease can, after such expiry, sue B for 



[5] Lessor’s failure to give possession — Lessee may 
repudiate or rescind whole coniract. (Vol 16) 1928 Nag 
328 (328) >I^(Vol 15) 1928 Bfad 380 (381) (DB). (But 
lessee cannot; do so where he taked possession of por- 
tion of demised property,) 

[6] Non-delivery of possession — Lessee rescinding 
whole contract — He can recover back premium or 
olhpr consideration paid, (Voi 6) 1919 Oudh 134 
(136) © (Vol 14) 1927 Lah 844 (845) (D B) ^(Vol 6) 
1919 Oudb 398 (398) )^(Vol 17) 1930 Cal 385 (386, 
387) : 57 Gal 114 (DB) ^(1864) 2 Mad HOB 315 
(316) (DB). 

[7j Non-delivery of possession of property or part 
thereof — Lessee can ask for specific performance, 
(Vol 30) 1943 P G 24 (28) ; I L R (1943) 1 Cal 372 ; 
ILB (1943) Ear (P C) 39 : 70 Ind App 18 (P 0). 

Contract to the contrary. — [1] Lessee agreeing 
to take possession ol leased property himself— Agree- 


ment is “contract to the contrary” — Lessor has no 
duty to place lessee in possassioo, (Vol 16) 1929 Mad 
611 (615, 616) (D B). 

SECTION 108, CLAUSE (c)--»SYNOPSIS 

1. Scope, 

2. “Without interruption.” 

3. Interruption by holder of paramount title, 

4. Interruption by trespasser. 

5. “Shall be deemed to contract.” 

6 . Benefit of covenant runs with the land. 

7. Crown grants. 

8. Effect oi breach of covenant. 

1. Scope.— [1] This clause protects the lessee against 
interruption by whomsoever it is occasioned (Vol 7) 
1920 Lah 390 (391) ^•(Vol 10) 1923 Cal 41 (43) : 50 
Cal 08 (DB) 15 ? (Vol 16) 1929 Cal 272 (275) (DB)^ 
(Vol 22) 1935 Mad 973 (975) «5^(Vol 25) 1938 Nag 439 
(440) ^(’01)25 Bom 269 (273) (DB) ^(Vol 4) 1917 
Pat 549 (550) : 2 Pat L Jour 713 (DB). 

[But see (’05) 7 Bom L B 713 (722, 723). (To cons» 
titute a breach of covenant for quiet enjoyment on 
landlord’s part there must be soma act of interruption 
by him or those claiming under him.)] 

[2] Landlord is bound to protect possession of lessee 
against lawful eviction only and not against unlawful 
or tortious evictions by third parties. (Vol 25) 1938 
Cal 690 (691, G92) •‘P(Vol 20) 1933 Mad 465 (466) 
^(Vol 2) 1915 Mad 717 (718) (DB) ►I'lVol 24) 1937 
Lah 930 (931) •^•(Vol 10) 1923 Ga! *41 (48, 44) : 50 
Cal 68 (DB). (Reason being that lessee has his proper 
remedy again®! wrong doers ) ‘5*(Vol 32) 1945 All 425 
(427): ILR (1945) All 412 (Do) I^Vol 34) 1947 
Nag 48 (52) : I L B (1946) Nag 668 (D B). (Do.) 
(Vol 13) 1926 Lah 371 (372) i^(¥ol 16) 1929 Cai 272 
(276) (DB). 

[3] The words “if the latter pays the rent reserved 
by the lease and performs the contracts binding on 
the lessee” do not make the payment of rent and the 
performance of the contracts conditions precedent t© 
the enforceability of ithe obligation to secure quiet en- 
joyment (’12) 23 Mad L Jour 119 (124) (D B). 

[4] An express covenant for quiet enjoyment holds 
good during the whole of the term expressed to be 
granted by the lease and not merely during the 
actual continuance of the estate ol the lessor. (Vol 22j 
1935 Mad 973 (975). 

[6] Lease to commence in future— Lessee oannotf 
before his right to possession accrues, sue for breach 
of covenant for quiet enjoyment. (1835) 42 R B 632 
(539) : 2 Bing (N 0) 90, Treland v. Bireham. 

[6j Strictly speaking, S. 108 (c) which embodies th© 
principle of quiet enjoyment does not come into opera- 
tion where the lessees were never put In possession 
by the lessor, the actual physical possession being 
already with the lessees in pursuance of the sale in 
their favour. (Vol 32) 1945 All 425 (426) : I L R (1945) 
All 412 (DB). 

[7] The covenant for quiet enjoyment protects 
the lessee agaiost ail distucbance by the lessor whe- 
ther lawful or not, save under a right of re-entry. 
(Vol 34) 1947 Nag 48 (51) : I L R (1946) Nag 668 
(D B). 

2. “Without interruption.” — [1] Interruption 
means a substantial interference with the enjoyment 
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(B) Bights and Liabilities of the Lessee, 

(d) If dmmg the oontmiiaiice of the lease any accession is inafls to the property* saoh 
accession (subjecfe to the Jaw relating to alluvion for the time boiiig in force) shall be 


deemed to be comprised in the lease 

Section 108* Cl fc) — Note 2 (cintd } 

by tbe lessee of the leased proparfev. (’97) 24 Gal 296 

(304) (D B)^ (Vo! 21 1915 Mad 717 (719j (DB)'^ (’01) 

5 Ca! W N 353 (355) (DB). 

[2] Actual dispossession is not necessary to oone- 
titote iDterraption (Vol 10) 1923 Nag 31 (32) •J'iVol 13) 
1926 Cal 906 (907) (DByHYd 22) 1935 Gal 464 (465) 

(D B), 

[3] Lessee evicted by Plapne Authorises under 
powers vested In then:, by kw-^Tbera was no bieach 
on part of lessor of co sonant for quiet enjoyment. 
f99) 23 Bom 510 (512, 513). 

[4] Land leased for being used foe sale of firewood 
»— Municip'^llfcy isiusing pemnsslou for aueh sale — 
There was bteacb of obligation to seeure qoiat enjoy- 
ment. (Voi 6) 1919 Oadh 398 (398). 

[5] A covenant for quiet enjoyment dopg not in- 
clude a covenant for title. (Vo! 4) 1917 Mad 465 
(467, 470) j 40 Mad 910 (D B)^(Vol 17) 1930 Cal 
561 (564) : 57 Cal 1189 (DB) (Vol 21 1934 Cal 
437 (438) (DB), 

[But see <1864) 1 Sutb W R 1 (2) (D B). (Case 
before Act ) •■l•(Vo! 32) 1945 All 425 (427): I L R (1945) 
All 412 (DB)] 

3. Interruption by holder of paramount title,— 

[1] An kiterruption of tbe lessee’s enjoyment by tbe 
holder of a paramount title is an “mterruption” with- 
in the meaning oi this clause. (’02) 25 Bom 269 {273( 
274) (DB) * (13) 17 Cal W N 960 (962) (DB) ^ 
(Vol 34) 1947 Nag 48 /51): I L R (1946) Nkg 588 
(DB) ^ (Vol 32) 1945 All 425 (427): I L B (1945) 
All 412 (D B) (Vol 22) 1935 Mad 973 (975) * 
(Vol 7) 1920 Lth 390 (391) ^ (Vol 9) 1922 Cal 237 
(240) (DB). 

[2] A title paramount means a title superior to that 
of tbe lessor. (Vol 8) 1921 Ca! 532 (533) (DB) ^ 
(Vol 16) 1929 Cal 22 (25): 55 Cal 1013 (DB) ^ 
(Vol 32) 1915 All 425 (428): ILR (1945) All 412 (DB). 

[3] Tbird person filing suit agamst lessee wiihoufc 
impleading lessorj and, in execution of decree, dis- 
possessing lessee — Dispossession is not necessarily by 
person with piramount title — But where lessor m 
made party dispossession will be by o^ner of para- 
mount title. (Vol 8) 1921 Cal 532 (533, 534) (DB) 

(Vol 9) 1922 Cal 237 (242) (DB) (Lessor made party.) 

^ (Voi 16) 1929 Mad 195 (196), (Do.) 

4. Interruption by trespasser. — [1] Lessee evicted 
or interrupted m enjoyment of bis property by trespas- 
ser— Lessor can sue to eject trespasser for putting 
lessee in possession (Vol 10) 1923 Cal 192 (193) (DB) 

( 84) 10 Ca! 1076 (1079) (DB) ^ (Vol 15) 1928 Pat 
354 (355): 7 Pat 496 (DB) ^ (Vol 2) 1915 Mad 358 
(360) (DB). 

[But see (’98) 21 Mad 288 (290) (DB).] 

[2] Lessee evicted by trespasser— Lessor’s right to 
reversion affected by trespass — Lessor is entitled to 
declarauou O' title and delivery of formal pocsessiou 
by preckmation of bn reversionary right. (Vol 4) 1917 
M«d 760 (761): 39 Mad 1042 (DB). ( ( 96) 18 All 440 
(FB) Followtd ) 

[3] Lessee evicted by tre'p'isser — Lessor can sue to 
eject trespasser under S 9, Specific Belief Act (’05) 28 
Mad 238 (239) (DB) •$- (’ll) 5 Sind L E 42 (44) (DB) 
^ (10) 12 Cal L .Jour 483 (4-6) (DB) ^ (Vol 16) 1929 
Bnm 467 (468): 63 Bom 777 (DB) ^ (’ll) 15 Cal W N 
715 (716) (DB). 


[But see (Voi IB) 1926 Mad 18 (20) ^ (’02) 6 Cal 
W N 616 (617) (DB) ] 

[4] The covenant for quiet enjoyment does not cover 
tbe tortious entries, eviorioos or interiuptions by 
trespa^icers (Voi 34) 1917 Nag 48 (51): ILR (1946) 
Nag 568 (DB). 

5. ‘ Shaiil be deemed to contract *’—[1] Tbe cove- 
nant for quiet enjoyment in this clause is deemed to be 
a narfc of tbe contract and to be read into Iba contract, 
(Vol 2^)1937 Pat 44 (47) (DB).* 

6. Benefit of covenant runs with the land. — [1] 

It is only the benefit oi a covenant for quiet enjoymeml 
that runs with the land and not the bsn fit of the 
i oblig<itinrjs under clauses (a) or (h). (Voi 4) 1917 Mad 
465 (469) 40 Mad 910 (DB). 

[2] The legal representatives of the lessee or the 
assignee of tbe lessee can enforce the covenant for 
quiet enjoyment given by this clause. (Vol 16) 1929 
Mad 195 (196) 

7. Crown grants. — [1] This Act does not apply to 

Crown grants But provisions of S. 108 may be 

referred to for determining nature of ordinary cove- 
Hants by ivhieb lessor and lessee are bound. (Voi 4) 
1917 Mad 465 (469): 40 Mad 910 (DB). 

8. Effect of breach of coven ant. — [1] Lease executed 
— Covenant for quisfe enjoyment broken by lessor—. 
Lessee c^in sue kssor for damages as on breach of 
contract ('V^) 11 Cal W N 960 (962) (DB) ^ (’97) 
1897 Bom P J 372 (DB) <^1* (Vol 25) 1938 Nag 439 
(440) (Lease of theatre— M^^asure of damages stated.) 

[2] Lease executed— Covenant for quiet enjoyment 
broken by lessor— Lessee can sue lessor for specific 
performance of contract by puitin.^ him in possession, 
(’00 31 Cai 647 (656) ‘(FB) { 82) 8 Cal 963 (965) 

(DB). 

also (Vol 30) 1913 P 0 24 (28) : I L B (1943) I 
Cal 372 : ILR (1943) Ear (PC) 39: 70 Ind App 18(PC) ] 
[3J Lease executed— Go venp..ELfc for qukt enjoyment 
broken by lessor— Lessee can treat contract of lease as 
rescinded and deliver prooerty to lessor (76) 25 Sutb 
W R 492 (492) (DB) ^ { 1*2) 23 Mad L Jour Il9 (128) 
(DB) ^ (Vol 14) 19 i7 Lab 8B0 (880). 

fbee however (Voi 14) 1927 Lah 1 (4): 7 Lah 423 
(DB).] 

[4J Lessee not able to enjoy properly for full term 
of lease — Period of lease fixed under terms of lease i0 
not extended (Vol 16) 1929 Oadh 286 (287). 

[5] Lessee evicted by title paramount — Lessee can 
recover from lessor pecaniary loss suffered by him by 
action for eviot'on as well as refund of consideration 
for lease. (Vol 34) 1947 Hag 48 (53): I L E (1946) 
Nag 568 (DB). 

Section lOS, Clause (d) — Note i 
[1] A lessee is under this clause entitled to any 
accessions made to the demised property during th© 
cont'nuance ot ihe lease, {’0*') 2 Sind L R 1 (6) (DB) 
(Vol 14) 1927 Cal 902 (904): 55 Cal 201 (D B). 
(Accretion by alluvion.) ^ (Vol 12) 1925 Cal 758 (759) 
(DB). 

[2J Where there is an acquLition of land from th© 
sea or a river by gradual, slow and imperceptible 
means tbe accretion by alluvion belongs to tbe ownef 
of tbe adjoining land. (’76) 13 Moo Ind App 467 (473) 
(P C) ^ (’06) 28 All 647 (649) (DB). 

[3] An accretion to land by alluvion need not be 
imperceptible. (Vol 1) 1914 P C 48 (59): 42 Cai 4891 
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(e) if by firGj tempest or flood, or violence of an army or of a mob or oihei irresistible 
force, any material part of the property be wholly destroyed or rendered substan« 
tially and permanently unfit for the purposes for which it was let, the lease shall 
at the option of the lessee, be void : 

Provided that, if the injury be occasioned by the wrongful act or default of the lessee, he shall 
not be entitled to avail himself of the benefit of this provision ; 


Section 108, Cl. (d.)— Note 1 {contdj 
10 Nag li R 108: 41 Ind App 221 (PC) ^ (Vol 5) 1918 
Mad 1083 (1084, 1088) ; 40 Mad 1083 (DB)^(Vol 7) 1920 
Pat 330 (331): 5 Pat L Jour 1 (DB). 

[4] Land submerged and again r a* formed and 
identifiable as forming part of particular estate— 
Owner of that estate is entitled to it. (’74) 2 Ind App 
28 (32) (PC) © (’06) 3 Cal L Jour 560 (562) (PC), 

£5] Accretion brought about artificially and not by 
natural causes— Party bringing it about may become 
entitled to it, but not where it is brought about inten- 1 
tionally with motive of getting benefit of accretion. 
(»9G) 13 Mad 369 (377) (BB). 

[6] Encroachments by tenant during his tenancy 
upon adjoining lands of landlord — Presumption is that 
lands encroached upon are added to tenure, for bene- 
fit of tenant so long as original holding continues, and 
afterwards for benefit of landlord, unless it clearly 
appears that tenant made encroachments for his own 
benefit. (’74) 22 Suth W R 246 (247) (DB). 

[7] Before the tenant acquires by prescription an 
absolute title, or the tenancy right the landlord can 
eject the lessee from the portion encroached upon. 
(Vol 4) 1917 Pat 471 (473): 2 Pat L Jour 506 (DB) © 
(Vol 8) 1921 Cal 83 (83) (DB) © (Vol 5) 1918 Cal 639 
(641) (DB) •$< (’03) 16 C P L R 36 (40). 

[8] Lessor treating lessee as tenant in respect of 
encroachment while latter professing to hold it as part 
and parcel of leased property — The two plots constitute 
one tenancy and stand on same footing, (Vol 5) 1918 
Cal 639 (641, 642) (DB). 

[9] Title by prescription acquired by lessee to tenancy 
rights in land encroached upon by him— Lessor cannot 
eject lessee before termination of lease. (’12) 16GalWN 
634 (636) (DB) © (’09) 4 Ind Gas 526 (528) (DB) (Cal). 

[10] Lessee acquiring full title by prescription to 
land encroached upon — Landlord’s title is extinguished, 
(Vol 13) 1926 Cal 883 (885) (DB). 

[11] Tenant encroaching on land adjoining his hold- 
ing hut belonging to person other than landlord — ^ 
Possession of land may be adverse to owner thereof — 
But presumption is that tenant made encroachment 
not for his own benefit but for that of his landlord. 
(Vol 22) 1935 Cal 771 (772) (DB) «( (Vol 6) 1919 Cal 
378 (379) (DB) 6&(Vol 15) 1928 Lah 351 (352) © 
(Vol 5) 1918 Mad 278 (279) (DB). (Onus is on tenant 
to show that encroachment was for his own benefit.) 

[12] A subsequent severance of the encroached por- 
tion from the demised property is sufficient to rebut 
the presumption that encroachment was not for benefit 
of tenant but for that of landlord, (Voi 2} 1915 Cal 386 
(387) (DB). 

[13] Encroachment by tenant on land of third 
person— Landlord entitled to encroachment— Land- 
lord can claim additional rent for excess area. (Vol 22) 
1936 Cal 771 (778) (DB) ^(Vol 23) 1936 Cal 454 (455) 
(DB). 

[14] Encroachment by tenant on land of third 
person adjoining his holding— Landlord entitled to 
encroachment — Lessee is bound to hand over excess 
area to landlord on determination of lease along with 
property originally demised. (Vol 12) 1925 Cal 1114 
(1116) (DB), 


SECTION 108, CLAUSE (e)-SyNOPSIS 

1. Scope. 

2. “Flood.” 

3. “Substantially and permanently unfit.” 

4. “At the option of the lessee.” 

5. Proviso. 

6. Effect of repudiation. 

1. Scope.— [1] The clause has no reference to the 
case of the property becoming unprofitable or unfit for 
cultivation through the failure of its ordinary water 
supply or through something not happening which was 
expected to happen. (Vol 1) 1914 Sind 75 (77); 8 Sind 
L B 222 (DB). 

[2] The failure of rain is not a ground under this 
clause for avoiding the lease. (’10) 8 Ind Gas 471 (473)^ 
1 Upp Bur Bui 2nd Qr. 22, 

[3] Principle embodied in the section is not a prin« 
ciple which was ever applied by the Courts of Chancery 
in England and appears to have been borrowed from 
the Roman Law or from some other system of lav/j 
such as the law of Scotland which is largely derived or 
based on the Roman Law. (Vol 32) 1945 Pat 300 (305): 
24 Pat 197 (DB), 

[4] Section 108 (e) cannot be invoked except in cases 
where the parties to a lease have not themselves 
provided for the oontingenoies referred to. (Vol 32) 1945 
Pat 300 (305); 24 Pat 197 (DB). 

2. “Flood.”— [1] The word “fiood” in this clause 
is restricted to sea-water flooding and not fresh water 
flooding. (Vol 7) 1920 Mad 684 (584): 43 Mad 132 
(DB)# 

[But see (Voi 23) 1936 Mad 664 (665).] 

3. “Substantially and permanently unfit.” — [1] 
The words “substantially and permanently unfit” 
imply that the damage must be so great that the land 
could not be rendered fit for cultivation at a reasonable 
expenditure during any portion of the remaining period 
of the lease. (’28) 109 Ind Cas 243 (243) (Mad). 

[2] The onus is on the lessee to establish that the 
demised property was rendered substantially and per- 
manently unfit. (’28) 109 Ind Gas 243 (243) (Mad). 

[3] Part of house rendered dangerous for habitation 
by earthquake shock — That cannot be said to render 
house “substantially and permanently unfit’* for resi- 
dence. (’10) 7 Ind Cas 201 (202) (DB) (All). 

[4] Godown burnt down so badly that it could not be 
repaired within three months — Godown held was 
rendered substantially and permanently unfit for use# 
(’99) 23 Bom 15 (19). 

[5] An eviction of the tenant by the Plague Authori- 
ties under the Epidemic Diseases Act (1897) could not 
be said to render the demised premises permanently 
unfit. (’99) 1 Bom L R 739 (742) (DB). 

[6] The inability of the lessee of salt works to carry 
on his work owing to the workers* strike cannot be said 
to have rendered the leased property substantially 
unfit. (Voi 15) 1928 Bom 61 (63); 52 Bom 142 (DB). 

[7] Lease for agricultural purposes— Lands leased 
silted up by floods, it being possible to put them right 
by means of certain expenditure; Eeld tenancy could 
not be put an end to. (Vol 16) 1929 Mad 575 (576). 

4. “At the option of the lessee.” — [1] Destruction 
etc., ofpremises— Lease does not ipso facto become void 
—Only exercise of option by lessee will render it void 
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(f) if the lessor neglects to make, within a reasonable time after notice, any repairs 
which he is bound to make to the property, the lessee may make the same himself, 
and deduct the expense of such repairs with interest from the rent, or otherwise 
recover it from the lessor : 

(g) it the lessor neglects to make any payment which he is bound to make, and which, 
if not made by him, is recoverable from the lessee or against the property, the 
lessee may make such payment himself, and deduct it with interest from the rent 
or otherwise recover it from the lessor; 


Section 108, cl. (e)— Note 4 (contd.) 
horn moment of such exercise. (*99) 23 Bom 15 (19) 
^(Voi 13) 1926 Lab 371 ^372) ^(’10) 12 Bom L E 474 
(481) © (Vol 20) 1933 Lah 517 (519) © (Vol 1) 1914 
Sind 75 (77): 8 Sind L E 222 (DB) ©(’28) 109 Ind Oas 
243 (243) (Mad). 

[2] The exercise of the option need not be by any 
written notice — Nor need such notice, if given, require 
any length of time for its operation. (Vol 3) 1916 Cal 
707 (707) (BB). 

[3] Option mush be exercised within reasonable time 
of occurrence — Otherwise lessee cannot be allowed to 
repudiate lease. (’10) 12 Bom L R 474 (482). 

[4] The question as to what is reasonable time for 
exercise of option will depend upon the facts of the 
case. (10) 12 Bom L R 474 (482). 

[5] There is no valid exercise of option until the 
lessee delivers possession of the property to the lessor. 
\10) 35 Bom 333 (338) (DB). ( (lOj 12 Bom L R 474, 
Affirmed.) 

^ [6] Lessee not exercising option to avoid lease— That 
will not render him liable, in absence of contract to 
contrary, to restore property to lessor in its original 
state by repairing or re-building premises, (Vol 15) 1928 
Mad 1140 (1141, 1142): 51 Mad 994 (DB). 

5. Proviso.— [1] Injury caused by wrongful act or 
default of lessee— Lessee cannot get benefit of this 
clause — He may be liable to pay damages to lessor. 
(Vol 13) 1926 All 695 (697): 48 All 404 (DB). 

[2] Lessee owing to his neglect for failure to give 
intimation as required by the rules, evicted by Plague 
Authorities— He is not thereby absolved from liabilities 
under lease. (’99) 1 Bom L R 789 (742) (DB). 

[3] A renting premises, storing large number of bales 
of piece goods and putting watchman in charge— 
Watchman lighting hanging light in close proximity 
to goods, locking up premises and going away— Premi- 
ses destroyed by fire — Fire held was caused through 
A’s default. (Vol 7) 1920 Mad 493 (495) (DB). 

6. Effect of repudiation. — [1] Lessee validly repu- 
diating lease by exercising option under this clause— 
He can refuse to pay future rent in respect of premises. 
(’94) 17 Mad 98 (99) (DB). 

[2] Lessee validly repudiating lease — He can sue 
lessor to recover under S. 65, Contract Act, any rent or 
premium which he had paid already for period after 
repudiation. (Vol 20) 1933 Lab 517 (519) ©(Vol 22) 
1935 Nag 208 (209): 31 NagL R 368 ©(’99) 23 Bom 
15 (21). 

[3] Failure by lessee after repudiation to restore 
vacant possession to lessor — He is liable to lessor for 
damages. (’10) 35 Bom 333 (338) (DB). (Affirming 
(’10) 12 Bom L R 474.) 

[4] Lessor accepting rent after repudiation of lease 
by lessee— Lessee becomes tenant from month to 
month or year to year according to purpose of original 
lease. (’10) 35 Bom 333 (338) (DB). 

Section 108, Clause (I)— Note 1 

[1] There is no general rule of law that a lessor 
is bound to keep the demised property in good repair or 


to expend any money on the property. (’98) 2 Cal W N 
34 (36) ©(Vol 10) 1923 Cal 524 (525) (DB) ©(Vol 14) 
1927 Bom 115 (118): 51 Bom 274 (DB). 

[2] Lessor is not liable to compensate the lessee for 
any loss sustained by him by reason of want of repair. 
(’98) 2 Cal W N 34 (37). 

[3] Lessor’s iailute to effect repairs — Lessee cannot 
terminate lease. (Vol 18) 1926 Cal 546 (549) ©(Vol 23) 
1936 Mad 564 (566): 59 Mad 942 (DB) ©(Vol 10) 
1923 Cal 524 (526) (DB). 

[4] Lessor’s failure to effect repairs—Lessee can only 
effect such repairs and deduct expense from rent or 
otherwise recover it from lessor. (Vol 13) 1926 Cal 546 
(548) ©(’10) 12 Cal L Jour 351 (354) (DB). 

[5] Breach of covenant to repair by lessor — Lessee 
can claim damages for breach. (Vol 23) 1936 Mad 564 
(568): 59 Mad 842 (DB). 

[6] Breach of covenant to repair by lessor— Suit for 
rent by lessor— Lessee can claim to set off damages for 
breach against rent. (Vol 1) 1914 Lab 186 (186) (DB). 

[7] Lessor’s failure to effect repairs —Lessee cannot 
claim specific performance by compelling lessor to 
carry out repairs. (Vol 23) 1936 Mad 564 (568): 59 
Mad 942 (DB). 

[8] The words “or otherwise recover it from the 
lessor” give a right of reimbursement to the lessee 
apart from his right of deduction of the expense from 
rent. (10) 12 Cal L Jour 351 (354) (DB) ©{Vol 29) 
1942 Oudh 231 (237): 17 Luck 530 (DB). (Claim So 
reimbursement would be under S. 70, Contract Act.) 

[9] Under terms of tenancy, lessee bound to make 
repairs at his own expense— He cannot deduct value of 
repairs from rent due. (’06) 3 All L Jour 134 (135) 
(DB). 

[10] Under contract, lessor bound to make repairs 
and lessee having no right to do so — Lessee effecting 
repairs cannot deduct expenditure from rent. (’66) 6 
Suth W E (Civ Ref) 26 (27) (DB). 

[11] Under contract lessee to make repairs on lessor’s 
failure to do so and deduct costs from rent— He cannot 
claim damages against lessor for non-repair. (’68) 1868 
Pun Re No. 14, page 46 (47). 

Section 108, Clause (g) — Note X 

[1] This clause does not apply In terms to agriool" 
tural leases. But the principle underlying it is ap- 
plicable as being in consonance with justice, equity 
and good conscience. (Vol 27) 1940 Mad 410 (412), 

[2] In execution of decree against lessor his interest 
sold in auction — Lessee thereafter depositing decree 
amount under 0. 21, B. 89, Civil P, C. — Payment by 
lessee does not come within this clause. (’02) 6 Cal WN 
336 (337) (DB). 

[3] Property subject to maintenance charge payable 
by A leased by him to B — On failure of A to pay main- 
tenance, B paying it — B can deduct amount so paid 
from rent due. (Vol 27) 1940 Mad 410 (411). 

[4] Property leased being subject to a mortgage— 
Lessee paying off mortgage can invoke benefit of this 
danse. (Vol 21) 1934 Mad 658 (660, 661) m (Vol 15] 
1928 Mad 380 (381) (DB)» 
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(h) the lessee may ^[eYen after tho determiBatioB of the lease] remoY0j at any time 
^[whilst he is in poseession of the property leased bot not afterwards] ail things 
which he has attached to the earth : provided ho leaves the property in the state in 
which he received it ; 

M Inserted by fee Tiansler of Prcpeitj (AmcMwent) Aot, 1929 (20 [XX] of 1929), S 56, [b] SubsHtuied 
for * diiriog the contlDUfince of the lea®©,** s&id. 


Section lOSj, cL (g-|— Note 1 fcofitdj 

[5] Lessor failing to pay Go^eramoat revenue ol 
leased property — Lessee may make payment and re- 
cover It from lessor (Vol 14) 1927 Oodh 609 (609) 1^4 
f’86j 12 Cal 213 (216) (DB), 

[6] Government assessmeBt increased after lease — 
Lessor is booed to make increased payment also, (*10) 
B4 Mad 231 (242) (FB). 

[7] Rent fised sit Ks. 19— Government assessment 
which was originally Be. 0-15-S raised to Bs. 59-8 6 — 
Held tbali op to rent amount of Bs, SO landlord was 
liable for Government asBessment and lessee was res- 
ponsible beyond tba^ amounto (Vol 12) 1925 Bom 168 
(170) (DB), 

[8] Tenant nndertakiDg to pay whole of cessea levied 
under Bengal Goss Act at time of lease, inclusive of 
share payable by tenant and also ol share payable by 
landlord— Amount of cess increased subsequently — 
Incidence of new burden most be regulated according 
to statute, (’08) 12 Oai W N 154 (156) (DB). 

[9] Tenant agreeing to pay Government assessment 
—Assessment afterwards enhanced — Tenant is bound 
to pay excess assessment. (’09) 6 Mad L Tim 236 (240, 
242) (DB). 

[10] Landholder responsible for payment 0! cess — 
On failure, sub* land bolder making payment to avert 
attachment and sale of land— Suit by landholder for 
arrears of poruppu— Sub-landholder can claim deduc* 
tion of amount of cess. (Vol 32) 1945 Mad 509 (511) : 
I L R (1946) Mad 349 (DB). 

[11] Lessee making payment under this danse may 
not only deduct such amount from the rent, but may 
also claim damages against lessor. (Vol 18} 1931 Cal 
129 (130) (DB). 

[12] Lessee making payment under this clause can 
recover it under Sa 69 and 70, Contract Act (Vol 14) 
1927 Oudh 609 (609) ^ (’86) 12 Cal 213 (216) (DB) ^ 
(Vol 21) 1934 Cal 667 (66b). 

[13] Lessee himself undertaking to make payment 
which lessor was bound to pay — Lessee cannot get 
benefit of this clause — If Ussor himself pays it he 
can recover it from lessee. (Vol 9) 1922 Pat 75 (76) 
(DB) •$> (Vol 2) 1915 Cal 60 1 (604) (DB) (Lessor’s pro- 
]^tty sold owing to lessee’s failure to make payment — 
XtesBoi can claim damages against lessee ) 

Section 108, Clause (h)— Note 1 

[1] This clause enacts in substance the principles of 
the Roman Civil law and the pre-existing law of the 
land. (’04) 27 Mad 211 (217). 

[2] Trees planted by tenant or buildings erected by 
him or things attached to earth by tenant can be re- 
moved by tenant — Trees already on land, or sponta- 
neously growing there even after commencemenfi of 
tenancy, and building already on land cannot be re- 
moved by tenant. (’28) 108 Ind Cas 242 (244) (DB) 
(Cal) <$• (Vol 34) 1947 Cal 159 (161) (DB)*J<(01) 24 
Mad 47 (55) (FB) (Vol 7) 1920 Nng 113 (115) 
(Vol 3) 1916 Mad 939 (939) (D B). (Mulgeni lease.) ^ 
(Vol 17) 1930 All 433 (433). 

[3] Case not governed by Act — Trees planted by 
tenant can, on principle of this section b© removed by 
him. (Vol 7) 1920 Nag 113 (115)^( 01) 24 Mad 47 (58) 
(F B). (Kanom lenure.)^ (Vol 1) 1914 Bom 312 (312); 


38 Bom 716 (D B) (Vo! 10) 1923 All 417 (418) 
ii*.(Vol3) 1916 Mad 939 (939) (DB) (Vol 9) 1922 
Oudh 249 (249) ; 25 Oudb Gas 181. 

[But see ( 01) 23 All 211 (212) (DB)^ (’28) 108 Ind 
Ca-® 242 (244) (DB) (Cttl) (Voi 1) 1914 Ondk 212 
(213) (DB) ] 

[ 4 ] Tenant quitting possession — Fixtures become 
property of lessor— Tenant loses all right, title and in- 
terest in structures. (Vol28) 1941 Bom 337 (339) ( Ten- 
ant cannot return and remove structures ) ^ (Voi 7) 
1920 Bom 87 (87) : 44 Bom 950 (DB) 

[5] Tenant erecting structure with landlord’s con- 
sent or acquiescence and handing over procerty with 
structure — Tenant can claim compensation, (Vol 2) 
1915 Lab 235 (236) (DB) (Vol 29) 1942 Pesh 74 (75) 
(DB) ►F (Vo! 3) 1916 Mad 502 (502) (DB) (Vol 7) 
1920 Bom 87 (87) : 44 Bom 950 (DB) (’01) 6 Cai 
W N 134 (140) (DB) •F (Vol 24) 1937 All 512 (513). 

[See however (Vol 31) 1944 Pat 30 (34, 35) ; 22 
Pat 554 (DB) (hesBees under erroneous belief that they 
had permanent rights, constructing valuable structures 
on land demised, to the knowledge of landlord — Land- 
lord not Interfering — Held lessees could not claim 
compensation for structures on equitable principles-— 
(1900) 27 Cal 570, Followed.)] 

[6] S agreeing in 1933 to grant permanent lease of 
land to B at monthly rent of Rs. 101 and on condition 
of payment of salami — In anticipation ol execution of 
lease B led into possession — B erecting sub-irantial 
structures with knowledge and approval of 8— No leas© 
executed— S aumg for ejectnjeni In 1910 ~B held not 
entitled to compensation for structures but couid re® 
move th^m under S. 108 (h). (Vol 34) 1947 Cat 353 
(364) (DB). 

[7] Well sunk by tenant is not thing which he has 
attached to easth— No question of any removal thereof 
arises (’87) 10 Mad 112 (113) (DB). 

[S^c also (Vol 30) 1943 Mad 311 (312, 313).] 

[8] Void lease— Clause does not in terms apply 
But principle appHesi — Lessee can remove stroefeoro 
erected by him but, cannot claim compensation. (Vol 4) 
1917 Mad 833 (334) (DB). 

[9] Property leased acquired before expiry of lease 
under Land Acquisition Act — Compensation awarded 
for both land and thing attached thereto by lessee — 
Tenant held entitled tu share in compensation amount 
for thing he had attached. (’95) 22 Cal 820 (826) 
(DB). 

[10] The tenant’s right to remove the thmg h@ has 
attached to the demised property is subject to a con- 
tract or local usage to the contrary. (Voi 28) 1941 Bom 
337 (339) (Lessee to remove structure on determina- 
tion of tenancy — Contract held excluded operation of 
this clause ) ^(Vol 18) 1931 Cal 133 (134) (DB) (L^ase 
providing for fixliures and ereefcioos raised sa sequ'^ntly 
to rass to lessor at expiration or sooner determination 
— Right 60 fixtures held pissed to lesser on surrender 
by lessee.) ►F(Vol 12) 1925 Mad 732 (734). (Lessor con- 
tracting to pay co upen^ation for Improven.ents made 
by hssee) © (Vol 1) 1914 Cai 896 (898) (D B). 
(Csage ) 

[11] The usage in South Kanara that the tenant can 
remove the structure erected b> him or claim compen- 
sation for Its value prevails over the provisions of the 
Act. (Vol 8) 1921 Mad 284 (284) (DB). 
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(i ) when a lease of uncertain duration determines by any means except iLe fault of the 
lessee, be or his legal repregentati?e is entitled to all the crops planted or sown by 
tbs lessee and growing upon the property when the lease determines^ and to free 
ingress and egress to gather and carry them : 

(j) the lessee may transfer absolutely or by way of mortgage or sub-lease the whole or 

any part of his interest in the property, and any transferee of such interest or pari 
may again transfer it. The lessee shall not, by reason only of such transfer, cease 
to be subject to any of the liabilities attaching to the lease : 
nothing in this clause shall be deemed to authorize a tenant having an untrans- 
ferable right of occupancy, the farmer of an estate in respect of which default 
has been made in paying revenue, or the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, farmer 


or lessee : 

Section 108, Clause (i) — Note 1 

[1] This clause enacts in substance the principles of 
the Common law of England and of what was also the 
Common law of India. (Vol 1) 1914 Mad 22o (226) 
fDB). 

[2] Lessor A suing lessee B for possession — Decree 
passed for posBession on condition of A depositing cer- 
tain amount on date specified — A failing to do so and 
B ooutinuing in possession and raising crops on land — 
B held entitled to benefit of this clause — A could not 
get crops by subsequently depositing amount. (Vol 24) 
1937 Mad 879 (882). 

fS] The principle of this clause applies to usufruc- 
tuary mortgages of uncertain duration. (Vol 7) 1920 
UppBur 56 (58): 3 UppBur Eui 141^(Voll) 19U Mad 
225 (226) (DB). (Kanom mortgage.) 

[4] Where the tenant knows when bis term is to 
cease, he can have no equity in his favour and will not 
be entitled to the benefit of this clause. (’90) 13 Mad 
15 (16). 

[5] The phrase ‘*a lease of uncertain duration’* is 
apparently intended to apply to leases from year to 
year terminable by a notice to quit or to leases granted 
by a tenant for life to be terminated on the death of 
the grantor. (Vol 32) 1945 Pat 162 (167, 168) : 23 Pat 
b71 (BB). 

[6] Tenancy determined by lessee’s own negligence 
or misconduct —Rule in this clausa cannot apply. (’90) 
13 Mad 15 (16). 

SECTION lOS, CLAUSE (J) -SYNOPSIS. 

1. Scope. 

2. Absolute transfer. 

3. Rights oS assignee, 

4. Liabilities of assignee. 

5. Mortgage or sub-lease by lessee. 

6. Lessee continues liable. 

7. Rights of lessee against assignee or sub-lessee. 

8. Last paragraph. 

9. Agriculturalleases. 

10. Clause not retrospective* 

1. Scope. — [1] The general principle of law that 
property o£ any kind may be transferred except as pro- 
vided by this Act or any other law for the time bein» 
in force applies to lease-hold interest as well. (Vol 14) 
1927 Cal 220 (223) (D B), (Non- permanent agricultural 
lease.) ^&(Vol 24) 1937 Lah 360 (362) (DB), 

[ 2 ] This clause merely enacts the pre-existing law, 
(Vol 19) 1932 All 473 (474) (DB)»2<(’90) 13 Mad 60 (62) 
(DB) © (Vol 34) 1947 All 49 (50). (Lease-hold interest 
created before Act is transferable.) 

[3] This clause applies to all kinds of leases governed 
by the Act. (Vol 8) 1921 Gai 741 (747); 48 Cal 359 (DB). 
(Yearly tenancy created after the Act is transferable.)® 


(’08) 12 Cal W N 724 [726^ ^DE). {All kisees Including 
lessees holding under permanent leases ara liable for 
rent even after they have transferred their rights.) ® 
(Vol 5) 1918 Cal 182 1183; fDB). Unterass oi a lessee of 
a homestead is transferable under Act.) 

[4] The lessee can, under this clausa, transfer abso- 
lutely, or mortgage or sub- lease, the whole, Or part of 
his interest in the property unless the right is clearly 
not transferable. (Vol 6) 1919 Cal 231 (251) (DB). (Dis- 
trict of Noakhali and its neighbourhood — Local usage 
or custom prohibits tiansier of osat ralyatl holding 
granted for erecting houses without consent of land- 
lord.)®(Vol 1) 1914 Lah 472 (472); 1914 Pun Ee No. 33 
®(Vol 17) 1930 All 316 (317) © (Vol 19) 1932 Lah 518 
(519). (In the absence of a prohibition by law, custom 
or agreement every right is transferable.)©(Vol 19) 1932 
All 473 (474) (DB)©(Vol 11) 1924 Pat 324 (326)©(Vol 
2) 1915 Cal 154 (154) (DB). (A lease for a definite term 
for general purposes is heritable, and when the conduol: 
of the parties shows it to be transferable, it must foe 
treated as such.) © (’95) 8 0 P L E 33 135). {In ths 
absence of any local usage or law forbidding it, a lease 
would be capable of transfer ) 

Covenant against alienation, 

[5] A covenant against alienation does net randsi' 
an alienation by the lessee of Ms interest ipso facto 
void unless there is a condition for re-entry by the 
lessor on breach of the covenant, as required under 
S. Ill (g). (’94) 18 Bom 503 (806) iDB). ©(’06) 28 All 
400 (401) (DB) ©(Vol 2| 1915 Cal 209 (210) (DB)©(’97) 
21 Bom 195(197) (DB).©(Voi 32) 1945 Bom 399 (401) ; 
I L R (1945) Bom 343, (Assignment in braaoh of. condr 
tion is efiectual to vest term o! tenancy in assignee.) 

[6] Covenant against alienation — Proviso for re- 
entry — Transfer by lessee — Lease does not ipso facto 
cease to be operative unless lassor exercises option to 
forfeit it. (Vol 7) 1920 Mad 1006 (1008) : 43 Mad 503 
(D B) © (Vol 6) 1919 Cal 132 (13i)©f’09) 36 Cal 745 
(748) (DB)©(VoI 12) 1925 Pat 68 (92) ‘(FB)©(1910) 79 
ii J K B 921 (923, 924) ; (1910) 2 K B 32, FarUr v. 
J* ones, 

[7] Transfer by lessee in oontravantion oi cove- 
nant against alienation — Lessor can sue lasses for 
damages. (’09) 36 Cal 745 (748)(DB)©(Vol 8j 1921 Bom 
27 (27) : 45 Bom 1197 (D B). (It must be proved that 
landlord had suffered damage.) 

[8] Covenant agam&t alienation— Lessee thieatening 
to make alienation— Lessor can sue for injunction res- 
training lessee from making it (’70) 7 Bom HOE (AO) 
69 (70) (DB). 

[9] Leasee not to alienate without consent of lessor — 
Consent cannot be withheld arbitrarily, unreasonably or 
vexatiously, (Vol 15) 1923 Sind 137 (140): 23 Sind L E 

1043 Sc 1044 A. M. 
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Section 108 Cl. (j) — Note 1 (contd.) 

3255>(1921) 90 LJC1i 417 (419,420): (1921) 2 Ch 7, 
In re Winfrey and GhaitertoWs Agreement ^ (1933) 
102 L J Ch 353 (358) : 1933 Oh 904, Fre^mer Confer 
fionary Co. v« London Commercial Sale Booms Ltd, 

[10] A lessor contraotiBg for a right of re-purchase 
oi the lessee’s right does not in any way derogate from 
the transferable quality of the lessee’s right. (Yol 10) 
1923 Oudh 47 (48) (BB). 

[11] Lessee cannot make transfer to last beyond his 
own interest — Determination of lease will put an end 
to interests transferred by him. (’74) 22 Suth W E 274 
(275) (D B) © (’74) 25 Suth W B 347 (350) (DB)^(Yol 
13) 1926 Nag 62 (32) ^ (Yol 13) 1926 Nag 184 (186). 

[12] A tenancy for life comes to an end at the death 
of the tenant and is not a heritable interest. (Yol 30) 
1943 Bom 148 (149) (DB). ((Yol 13) 1926 Bom 374, Dis- 
sent.) 

2. Absolute transfer.— [1] A lessee can transfer his 
interest absolutely by sale, [*12) 9 All L Jour 483 (487) 
S*(Yol 19) 1932 All 473 (474) (DB]«<(1900)5 Cal L Jour 
205 (206) (SB). 

[2] Lessee transferring his interest absolutely — 
Transfer creates privity of estate between lessor and 
transteres but not privity of contract. (Yol 26) 1939 PC 
14 (16): I L E (1939) 1 Gal 283: 1 LB (1939) Kar (PC) 
78 : 66 Ind App 50 (PC). 

[3] Lessee transferring his interest absolutely — As- 
signee is liable to lessor for all burdens imposed upon 
him by mere assignment whether he enters into posses* 
Eion or not. (Yol 26) 1939 P C 14 (16) ; I L R (1939) 1 
Cal 283 : 1 L R (1939) Kar (PC) 78 : 66 Ind App 50 
(P 0) © (Yol 27) 1940 Pat 516 (527, 528) : 19 Pat 433 
(DB). 

3. Rights of assignee,— [1] The assignee is entitled 
"0 the option or the lessee to purchase the leased pro- 
perty. (Yol 4) 1917 Bom 111 (113) : 42 Bom 103. 

[2] An assignee from the lessee, to whom possession 
had not been given by the lessor, can sue the lessor for 
damages for breach of the obligation. (Yol 13) 1926 
Pat 508 (511) : 6 Pat 34 (DB). 

4. Liabilities of assignee.— [1] There is no provi- 
sion in the Act dealing with the liability of the trans- 
feree of the lessee. (Vol 12) 1925 Bom 330 (330) © 
(Yol 21) 1934 Bom 134 (135) : 58 Bom 327 (FB). 

[2] The assignee is liable to perform all the bur- 
dens of the lease by reason of the privity of estate tW 
comes into existence between himself and the lessor. 
fYol 31) 1944 Cal 219 (221) : I L R (1944) 2 Cal 90 
(D B). (An assignee of a lease-hold interest is liable to 
pay rent to the landlord only on the ground of privity 
otestate-(Vol26) 1939 P 0 14 : I L R (1939) 1 Cal 
263 : 1 L B (1939) Kar (P C) 78 : 66 Ind App 60 (P C) 
and (Yol 28) 1941 P 0 36 : 20 Pat 521 : 1 L R (1941) 
Sac (P C) 66 : 68 Ind App 67 (PC), Bel. on.) © (Yol 9) 
2922 Nag 224 (225). (Government not to alienate— 
Assignment by lessee — Assignee would be bound by 
eovenant,)>$‘(Yol 18) 1931 Cai 790 (790) (DB). (Assignee 
is liable for arrears of rent as much as the original 
lessee.) m (Yol 27) 1940 Bom 154 (155) :ILB (1940) 
Bom 328 (DB) ^ (Yol 23) 1936 Pat 493 (494) : 15 Pat 
673 (D B). (Express covenant not to transfer demised 
property without consent of landlord binds purchaser of 
lessee’s interest.) 

[3] A covenant to pay rent runs with the land and 
Muds the assignee. (’92) 14 All 176 (177) (DB) ^ (Vol 
24) 1937 Cai 373 (374) •© (Yol 14) 1927 Mad 931 (931) 
@ (Yol 22) 1935 Mad 669 (669) (DB) *(’05) 3 Low Bur 
Bui 90 (90) * (Vol 22) 1935 Oal 368 (388) ; 62 Cal 346 
(DB). 

[4] Assignee is not liable for rents accrued due be- 
fore tbe date of assignment, (’75) 1876 Bom P J 308 
(B B) * (’78) 3 Oal L Rep 285 (286) (DB). 


[5] Assignment not valid — Assignee entering into 
possession may be liable to lessor for damages for use 
and occupation. (’92) 14 All 176 (178) (DB). 

[6] The lialility of the assignee to the lessor on the 
covenants dates only from the date of the assignment. 
(Yol 8) 1921 Pat 76 (76) * (’96) 9 0 P L E 113 (116) 

* (’93) 3 Mad L Jour 292 (293). (Assignee is liable to 
lessor for rent from date on which he purchased lessee’s 
interest, and not from date of possession.) * (Yol 3) 
1916 Mad 768 (768, 769) : 38 Mad 86 (DB). (Do.) 

[7] The liability of the assignee to the lessor ceases 
upon the transfer of his interest to another. (Vol 31) 
1944 Gal 219 (221, 222) : ILR (1944) 2 Cal 90 (DB), 

[8] Lessee M assigning share of his interest to A" 
— M and X in possession of whole of leased property 
as tenants-in*common — M and X will be each liable to 
lessor to perform whole of oovenants in lease, including 
payment of rent. (Vol 27) 1940 Pat 516 (528, 540) : 
19 Pat 433 (DB) * (Vol 12) 1925 Cal 1056 (1059, 1060) 
(P B), 

[9] Lessee assigning whole oi his interest to X and 
Y — X and Y in possession of whole property astenants- 
in-common— AT and Y each is liable to lessor to per- 
form whole of covenants in lea'^e including payment of 
rent (Vol 14) 1927 Mad 931 (932) (DB) * (Yol 17) 
1930 Lah 515 (518) : 11 Lah 427 (FB). 

[10] Assignee of share of lessee’s interest or assig- 
nees of whole of lessee’s interest holding their shares 
in physical severalty — Each is liable on covenants in 
lease in so far as they afiect portion in his possession 
provided obligation under covenants can be divided 
e. g. covenant to pay rent. (Voi 31) 1944 Pat 129 (133) 
(D B) * (Yol 14) 1927 Mad 931 (932) (DB). 

5, Mortgage or sub-lease by lessee.— [1] A mort- 
gage or a sub-lease by the lessee of his interest creates 
neither a privity of estate nor a privity of contract be- 
tween the lessor and the transferee. (Vol 31) 1944 Nag 
141 (142) : I L E (1944) Nag 267. (Therefore sub lessee 
not liable for rent to head lessor.) *(Vol 32) 1945 Cal 
89 (92) (Do.)* Vol 21) 1934 Mad 563 (564). (Usufruc- 
tuary mortgage.) * (Yol 28) 1941 P C 36 (37, 38) : 20 
Pat 521 : I L E (1941) Kar (P C) 66 : 68 Ind App 67 
(P C). (Mortgage.) * (Yol 26) 1939 P C 14 (19) ; I L E 
(1939) 1 Oal 283 : I L R (1939) Kar (P C) 78 : 66 Ind 
App 50 (P C). (Grantee of lease transferring whole 
of Mb term to sub-grantee— Transfer operates by way of 
sub-demise and not of assignment.) * (Yol 5) 1918 
Mad 425 (426) : 40 Mad 1111 (D B). (Mortgage with 
possession.) *(’95) 21 Bom 311 (dl3) (DB). (Sub-lease.) 

* (Vol 18) 1931 Lah 614 (614), (Do.) * (Yol 15) 1928 
Nag 147 (148). (Mortgage.) 

[2] An absolute demise for the unexpired residue of 
the term, by way of sub-lease does not operate as an 
assignment and does not create any privity of estate or 
of contract between the lessor and the sub-lessee, (Yol 
17) 1930 P G 59 (60) : 57 Ind App 110 : 57 Gal 1176 
(PC) * (Yol 26) 1939 P G 14 (15) : I L E (1939) 1 Cal 
283 : 1 L K (1939) Kar (PC) 78 : 66 Ind App 60 (P C) 

* (Yol 1) 1914 Low Bur 45 (46) * (Yol 27) 1940 Mad 
410 (411), 

[See however (Yol 13) 1926 Pat 508 (511) : 6 Pat 94 
(DB).] 

[3] The mortgagee or the sub-lessee is not liable 
to perform the covenants of the lease (Yol 31) 1944 
Nag 141 (142) : I L R (1944) Nag 267 * (Vol 21) 1934 
Bom 134 (136) : 58 Bom 327 (F B). (Overridmg (’05) 
29 Bom 391.) * (Yol 14) 1927 Cal 100 (101) (D B) 
(Yol 21) 1934 Mad 563 (564), (Usufructuary mortgage 
by the lessee ) * (Yol 5) 1918 Mad 425 (427) : 40 Mad 
1111 (DB). (Bo.) * (Yol 15) 1928 Nag 147 (148) * (Voi 
26) 1939 PC 14 (16, 19) : I L B (1939) 1 Cal 283 : ILE 
(1939) Kar (P 0) 78 ; 66 Ind App 50 (P C) * (Vol 28) 
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(Ic) the lessee is bound to disclose to the lessor any fact as to the nature or extent of 
the interest which the lessee is about to take, of which the lessee is, and the lessor 
is not, aware, and which materially increases the value of such interest : 

(1) the lessee is bound to pay or tender, at the proper time and place, the premium or 
rent to the lessor or his agent in this behalf : 


Section 108 Cl. (j) — Note 5 (conid.) 

1941 P e 36 (38) : 20 Pat 521 ; I L B (1941) Kar (P 0) 
66 ; 68 Ind App 67 (PC). 

[4] A mortgagee or a sub lessee may be liable under 
S 8 40 on tlie restrictive covenants, ii any, in the head- 
lease ii he had taken the transfer with notice of such 
covenamg. (Vol 23) 1936 Oal 727 (732, 733) (D B) 8:^ 
|Yol 32)1915 Cal 89 (92)^l^(Yol 7)1920 Pat 383{402)(DB). 

[5] A mortgagee from the lessee who has taken the 
mortgage with notice of the covenant to pay rent can 
b© sued by the lessor for relief under S. 27, Specific 
Belief Act and S. 91, Trusts Act, 1832. (Vol 25) 1938 
All 167 (169) : I L B (1938) All 288 (D B). 

[ 6 ] Breach by sub-lessee of negative or restrictive 
covenants in head-lease of which he had notice — 
Bemedy of lessor is not at law by way of specific per- 
formance under a species of implied privity but a 
remedy in equity by injunction against violation of 
covenant. (Vol 32) 1945 Gal 89 (92), 

[7] Lease — Covenants in, whether affirmative or 
negative Court must look to substance and not to 
form. (Voi 32) 1945 Gal 89 (92). 

6, Lessee continues liable. — [1] The lessee does 
not, tinder this clause cease to be liable for the rent and 
for the performance of other obligations of the lease. 
(’10) 34 Mad 179 (181) (D B) ^ (Vol 12) 1925 Bom 330 
(330) (Vol 22) 1935 Mad 669 (669) (D B) ^ (Vol 11) 
1924 Cai 359 (359) © (’08) 12 Cai W N 724 (726) (D B) 
© (Vol 32) 1945 Pat 414 (416) : 24 Pat 401 (DB). 

[But see {Vol 8) 1921 Bom 27 (27) : 45 Bom 1197 
(DB).] 

[2] The lessee cannot, by merely giving the lessor 
notice of transfer of the lease, get rid of his obligation 
to pay rent. (Vol 17) 1930 PC 13 (15, 17) (P C) © (’71) 
7BengLE 152 (158) (FB)©(’96) 22)'- Cal 494 (500) 
(D B). 

[3] The lessee cannot, by merely giving the lessor 
notice of the transfer of the lease, plead in answer to a 
Buit for rent that the transferee is willing to pay it, 
(Vol 5) 1918 Cal 49 (49) (DB). 

[4] Lessor accepting rent from assignee of lessee — 
Privity of contract is created between lessor and 
assignee — Lessee ceases to be liable for rent. (Vol 5) 

1918 Mad 425 (426) : 40 Mad 1111 (DB) © (Vol 29) 

1942 €al 514 '616) (DB) © (Vol 6) 1919 Lah 304 (305): 

1919 Pun Be No. 34 © (Vol 23) 1936 Bom 88 (89): 60 
Bom 394 (DB). 

[5] Express covenant to pay rent by lessee — Lessee 
Is not absolved from payment merely because lessor has 
received rent from assignee. (Vol 23) 1936 Bom 88 
(B9); 63 Bom 394 (DB). 

[8] Lessor accepting rent from lessee’s assignee, not 
as transferee from lessee, but as agent of lessee— Thera 
!a no recognition of assignment by lessor. (13) 17 Gal 
W N 166 (158) (DB). 

[7] No receipt of rent by lessor from lessee’s assignee 
— Lessee and assignee are both liable on covenants in 
lease — But he can take out execution against one of 
them only. (Vol 12) 1925 Gal 423 (423, 424) (DB) © 
(Vol 12) 1925 Smd 296 (297) © (’07) 30 Mad 410 (412) 
CDB)©(’05-06) 3 Low Bur Bui 90 (90) © (’94) 17 Mad 
290 (298). 

7. Rights of lessee against assignee or sub- 
lessee. — [1] As between the lessee and hi^ assignee 
the latter is primarily liable to perform the covenants 
fa the lease, and will be deemed to have impliedly con- 


tracted to indemnify the lessee against the claims of 
the lessor for breach of the obligations imposed by 
virtue of the contract of lease. (’80) 5 Cal 811 (817) © 
(1870) 39 L J Ex 69 (73) : L R 5 132, Moule v. 

Garratt. 

8. Last paragraph. — [1] The clause doe.g not 
operate so as to enable a valid transfer being made of 
an occupancy tenancy. (’06) 28 All 696 (697). (Agra 
Tenancy Act.) 

9. Agricultural leases. — [1] This clause, in 
terms, does not apply to agricultural leases. But the 
principle underlying it will apply (Vol 5) 1918 Nag 155 
(156): 14 Nag L R 188. (A transfer of a sub-lease is 
valid without landlord’s consent though transfer by 
tenant is invalid without such consent.) 

[2] The lessee will continue liable notwithstanding 
the assignment to another, (’07) 30 Mad 410 (412) 
(DB) © (Vol 29) 1942 Cal 514 (516) (DB)©(Vol 5) 1918 
Mad 928 (930) (DB). 

[But see (Vol 12) 1925 Cal 423 (424) (DB).] 

[3] Relationship of landlord and tenant with per- 
manent oceupanoy right not created by any contract of 
parties — Neither this clause nor principle underlying 
it applies. (Vol 2) 1915 Mad 34 (35) (DB), 

10. Clause not retrospective. — [1] This clause 
is not retrospective. (’98) 25 Cal 896 (906) (FB) © 
(Vol 1) 1914 Oal 665 (666) (DB). (Tenancy not trans- 
ferable before Act— Clause does not make it assignable.) 

SECTION 108, CLAUSE (1) — SYNOPSIS 

1. Scope. 

2. Interest on rent. 

3. Rent not a charge, 

4. Rent in kind. 

5. Tender or payment at proper time and place, 

6. **To the lessor or his agent.” 

7. Payment must be by lessee, 

8. Increase of rent. 

9 Question of title. • 

10. Concurrent lease. 

11. Void lease. 

12. Non-payment of rent, 

13. Suspension, abatement and reduction of rent, 

1. Scope. — [1] A right to recover rent or the 

liability to pay rent involves the existence of a relation- 
ship of landlord and tenant between the parties, (’07) 
31 Bom 159 (161) (DB). 

[2] No relationship of landlord and tenant — No 
liability to pay rent arises. (’05) 32 Cal 567 (570) (DB). 

[3] So long as the relationship of landlord and 
tenant continues, the tenant is liable for rent. (*84) 8 
Bom 160 (163) (DB) © (’02) 5 Oudh Cas 113 (115) © 
(’02) 15 0 B L B 9 (10) © (’12) 15 Oudh Cas 296 (300) 
© (’09) 36 Cal 675 (691) (DB) © (Vol 16) 1929 Pat 440 
(444) (DB). 

[4] The tenant not being in actual occupation of 
the demised property is not a valid defence to the 
landlord’s claim for rent. (’84) 8 Bom 164 (167) (DB)© 
(’74) 21 Suth W R 5 (6) (DB) © (Vol 23) 1936 Lah 815 
(816) © (’84) 8 Bom 160 (163) (DB) © (’66) 5 Suth 
W R (Act X) 78 (78) (DB). 

[5] Voidable lease avoided — Obligation to pay rent 
ceases. (’09) 36 Cal 675 (691) (DB). 

[6] Eight to rent is vested in landlord — Tenant 
cannot contract with third party to divest landlord of 
that right, (’ll) 12 Ind Cas 855 (856) (Low Bur). 
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[7] Lump lect Eaed Ion eeveral estates leased out to 
a petson — Lacdlcra cannot split iip or apportion it 
and claim pioporiimate rent for particular estate. ( 7o) 

0 N W P H C B42 (43) (DB). . „ 

[8] No ‘'iefjss” as dsfinsJ -n S. lOo ex^uted > 
Belationsliip oC iaodiord asc tenant eslabli&Iied — 
landlord would, cn geneial pnnciples, be entitled to 
recover rent duo as a debt (’09) 12 Oiidh Oaa 140 (14o) 
(DB) 5* C85) n Gal 221 (225j (DB), (Amount held 
recoverable as damages for breach of eontiact.) 

2 Interest on rent. — [1] The word *‘rent” will 
not include interest payable on ai rears of rent. (’06) 5 
Gal L Jour €9 (70) (DB) ^ (Voi 6) 1919 M 391 
(391) (DB). 

[2] A sum of monej paid by lessee to lessor as rent 
and accepted by lessor as such — He cannot apply it 
towards any interest that may be due on arrears of 
rent. (’06) 5 Oal L Jour 89 (70) (DB) ^ (Vol 6) 1919 
Cal 391 (391) (DB). 

[3] Interest is recoverable on arrears of rent where 
these is a stipulation for such interest. (’02) 30 Cal 213 
(215) (DB) i 2 & (’13) 21 Ind Cas 82 (82) (Oudh) *$• (Yol 8) 
1921 Fat ?01 (302). 

[4] Interest csn also be claimed as damages on the 
arrears of rent in the absence of a stipulation for in- 
terest. (’12) 16 Oal L Jour 552 (553) (DB). 

[5] In the absence o! any contract or usage, interest 
on arrears of rent is not allowed. (Yol 21) 1934 All 
115 (117). 

[6] A tender of rent without interest accrued due at 
the time of the tender is not a good tender. (Vol 6) 1919 
Cal 159 (160) (DB), 

3. Rent not a charge. — [1] Bent or premium 


payable is not a charge on the leasehold premises. 
(Yol 13) 1926 Mad 55 (58) ; 48 Mad 821 (DB). ({Yol 6) 
1819 Mad 108 5 42 Mad 203, Dissent) (Yol 23) 
1936 Rang 488 (490) (DB^ 

[2] Rent or premium is not a charge on crops 
raised by tenant. (Yol 23) 1936 Rang 488 (490) (DB). 

4. Rent in kind. — [1] Rent stipulated to be paid 
in kind — Failure to pay rent — Lessor cannot claim 
interest either under Interest Act or as damages under 
S. 73, Contract Act — S. 73, Contract Act will enable 
award only of value of grain at time it is due as da- 
mages and not as interest. (HO) 12 Bom L R 831 
(836) (DB) ® (*69) 2 BengL R (App) 27 (28) (DB). 

[2] Rent to be paid in kind — Lessor receiving in 
previous years value in money for rent in kind — 
Lessor is not disabled from claiming payment of rent 
in kind for any particular year, (’99) 3 Cal W N 151 
(152) (DB). 

5. Tender or payment at proper time and place, 
— [1] A tender of rent must be of the exact sum due. 


(’92) 1892 Ail W N 217 (219) (DB). 

[2] No place of payment fixed by contract — Lessee 
must apply to lessor for reasonable place being named 
— Where this is not done lessee must make payment 
at lessor’s place. (Vol 20) 1933 All 147 (148) © (H2) 
16 Cal L Jour 552 (554) (DB) © (Vol 16) 1929 Sind 13 
(14) : 23 Sind L B 29 5* (1900) 4 Cal W N 324 (326) 
(DB). 

[3] The lessee may pi ove a contract subsequent to 
the lease that the rent should be paid at a particular 
place. (Vol 12) 1925 Hag 281 (282) ; 23 Nag L R 26. 

[4] Clause does not require landlord to make a de- 
mand for rent — Lessee is bound to pay rent without 
any demand. (Yol 28) 1941 Bom 286 (287) : I L R 
(1941) Bom 521 © (Yol 16) 1929 Sind 13 (14) ; 23 
Sind L E 29. 


[5] No time for payment of rent specified — Rent 
will become due at close of period in respect of which 
rent is reserved In absence of usage to the contrary. 


(’04) 27 Mad 143 (150) : 31 Ind App 17 (PC) ® (1900) 
10 Mad L Jour 26 (27) (DB) «■< (’93) 8 Mad L Jour 
201 (202) (DB) © (Yol 32) 1945 Lab 158 (163) : 4? 
Ori L Jour 44 (DB), 

[But see (Yol 13) 1926 Nag 314 {315) : 22 Nag L R 
13.] 

[6] The expression “proper time” means the time 
which baa been fixed by the terms of the agreement or 
where there is no agreement or where the agreemant 
is silent in regard to the time of payment, the time 
which has been orally agreed upon between the parties, 
(Yol 32) 1945 Lah 158 (163) : 47 Cri L Jour 44 (DB), 

6, “To the lessor or his agent.” — [1] A pay- 
ment or tender of the rent must be made to the lessor 
or his agent in this behalf. (’71) 16 Suth W R 79 (80j 
(DB). 

[2] A payment to a person directed by the lessor 
will be a payment to the lessor himself. (1864) 1864 
Suth W E (Act X Rul) 112 (113) (DB). 

[3] A payment of rent after the death of the lessor 
to a person -who is not the heir is not binding on the 
lessor’s real legal representative. (’03) 1903 Pun Re 
No. 72, page 304 (307). 

[4] Lessor benamidar for another person — Pay- 
ment of rent to real owner by lessee is good. (Yol 2| 
1915 Mad 48 (48). 

J oint lessors. 

[3j A payment of rent by the lessee to one of savaral 
co-lessors, will not be a valid discharge of the debt 
against them all, (’98) 25 Oal 324 (330) (DB). 

[But see (’98) 22 Bom 794 (800) (DB) © (’86) 1886 
Bom P J 238 (238) (DB)©(1865) 2 Suth W R (Act X 
Rul) 15 (15) (DB) © (’68) 10 Suth W R 441 (441) 
(DB).] 

[6] A payment to one of several codessors, will not 
be a good discharge of the liability against them all 
if such payment is made fraudulently or colluslvely, 
{Vol 3) 1916 Mad 208 (209) (DB) © (Yol 15) 1928 
Bom 420 (421) (DB). © (Vol 12) 1925 Bom 69 (74) : 
49 Bom 245 (DB) © (12) 35 Mad 685 (687). 

[7] A payment to all the joint lessors is not invalid 
merely because they have severed their interests, if 
there is no arrangement between them and the lessee 
for apportionment of the rent. (’80) 5 Oal 902 (905) 
(FB). 

[8] As a general rule one of several joint lessors 
cannot sue for his share of the rent in the absence ol 
a special agreement between the lessee and the lessor 
for payment to them of their shares separately. (’98; 
1898 All W N 129 (130) © (Vol 21) 1934 P C 58 (59) ; 
61 Cal 313 : 61 Ind App 35 (PC) © (’12) 23 Mad L 
Jour 161 (161) (DB) © (’21) 62 Ind Gas 47 (48) (Pat) 
© (’82) 5 All 40 (41) (DB). (The making of the other 
lessors defendants did not cure defect in the suit.) © 
(’04) 31 Cal 707 (709) (SB) © (Yol 14) 1927 Cal 79 
80 (DB). 

[But see (1900) 27 Cal 479 (483) (DB). (They can 
sever their interests and then sue separately for their 
shares, provided the suits are bo framed as to free the 
tenant from all further liability to any of them.)] 

[9] One of the joint lessors can sue for the entire 
rent due making ail the others defendants. (Yol 14) 
1927 Oai 79 (80) (DB) © (10) 1910 Pun W R No. 82 
© (’08) 35 Cal 331 (344) (P 0) © (Yol 13) 1926 Oal 
333 (334) (DB). 

[But see (’21) 62 Ind Cas 47 (48) (Pat), (One can 
sue for entire rent even though others are not 
parties.)] 

[10] An arrangement between the lessors and the 
lessee for collection of rent in separate shares does not 
preclude the lessors from together suing for the whole 
rent, (’ll) 14 Cal L Jour 373 (375) (DB). 
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[11] One of several lessors can sue the lessee for 
apportionment of rent making all the other lessors 
parties to the suit. (‘SO) 5 Cal 902 (905) (FB). 

7. Payment must be by lessee. — [1] A lessor 
cannot be compelled to accept payment of rent from a 
person who was not established to be his tenant. (’10) 
12 Cdl L Jour 551 (552) (DB). 

[2] The lessor can sue a benamidar for the lessee 
for ient. (Vol 8) 1921 Pat 851 (351) (DB). 

[3] Where A leases to B certain property and B 
happens to be one of several partners, the lessor cannot 
sue the partners for rent. (’92) 16 Bom 568 (574). 

[But see (’96) 19 Mad 471 (476) (DB).] 

[4] Lease granted to several persons — Bach of 
lessee is liable for whole rent. (Yol 15) 1928 All 534 
(535) ® (’74) 22 Suth W K 295 (295) (DB) ^ (Yol 7) 
1920 Mad 509 (510, 511) (DB). 

[But see (’10) 12 Gal L Jour 642 (843) (DB).] 

[5] Lease granted to several persons — Lessor can 
sue one of them for whole rent. (’07) 11 Gal W N 1026 
(1028) (DB) ^ (Yol 1) 1914 Lah 500 (501) : 1914 
Pun Be No. 107. 

[But see (’68) 10 Suth W B 304 (304) (DB).] 

[6] Death of lessee — Executor is not personally 
liable for rent aceuring due after lessee’s death unless 
ha enters into possession, in which case hia position 
will be that of assignee of the term. (’36) 165 Ind Gas 
121 (122) (Gal). 

8. Increase of rent. — [1] A lessor is not entitled 
150 ^ increased rent merely on the ground that the pre- 
vailing rent on other land in the vicinity is higto. 
(Vol i) 1914 Cal 475 (476) (DB). 

[2] A stipulation in the lease that, if the tenant 
continues after the expiry of the period fixed, ho should 
pay an increased rent from that date is not a penalty 
and is valid, (Yol 16) 1929 Pat 717 (720) : 9 Pat 4S7 
(DB). 

[3] Tenant continuing in spite of notice of enhance- 
ment of rent— He will be deemed to have agreed to pay 
enhanced rent. (Vol 12) 1925 Oudh 189 (190): 28 Oudh 
Cas 77. 

[4] Stipulation to pay higher rent on failure to make 
certain payments at specified times— Failure to make 
payment as aforesaid— Lessor can claim enhanced rent. 
1*99) 22 Mad 453 (454) (DB). 

[But see (’95) 22 Cal 658 (665) (SB). (Per Prinsep 
and Ghose. JJ.— Kampini J. contra )©(’72-92) 1872-1892 
Low Bur Bui 439 (440). (Lessor entitled only to a fa’r 
rent.)] 

[5] Stipulation for enhanced rent if area of demised 
property found on measurement to exceed that men- 
tioned in lease— Area found to be less — Stipulation does 
not enable lessee to abatement of rent. (1865) 2 Suth 
W E (Act X Bui) 71 (71) (DB). 

[6] Area in excess of that mentioned in lease — 
Lessor is entitled to rent for excess area. (Vol 1) 1914 
Cal 475 (476) (DB). 

[7] A stipulation to pay a higher rent in certain 
events is enforceable even against a court-auotion-puc- 
chaser of the tenant’s interests. (’71) 15 Suth W B 448 
(449) (DB). 

9. Question of title — [1] Kent suit by lessor against 
lessee — Question of lessor’s title is wholly foreign to 
suit. f06) 1906 Pan Be No. 141, p, 511 (512). 

[2] A lessor can recover rent from the lessee even 

though he may have no title to the land. (Yol 2) 1915 
Low Bur 10 (10). ( (Yol 2) 1915 Low Bur 75 8 Low 
Bur Bui 227 (FB), 13 Bom 323 (325) 

4DB)*(’10) 32 Ail 213 (214) (DB), 

[3] A lessee from one joint owner cannot set up the 
rights of the co-sharers of his lessor and refuse to pay 
rent to Ms lessor, (’89) 13 Bona 323 (325) (DB)‘$i(’98-99) 


3 Cal W N 214 (215) (D B) (’ 84 ) 1834 Bom P J •2'.6 

(286} (DB). 

10. Concurrent lease. — [1] A leasing property toB 
for a period of years and then granting another lease 
to C to commence before expiry of prior lease— A can- 
not sue B for rent but can claim rent from G who in 
his turn can recover from (’OS) 30 All 369 (370) 
(DB). 

11. Void lease. — [i] Lease void — Party in occu- 
pation under lease is not liable to pay any rent to ownsr 
of property. (’72) 9 Bang L E (App) 37 (38) (DBJ^il’OS) 
31 Ail 58 (59) (D B) •$« (Voi 23) 1936 Gal 623 (629) ; 62 
Cal 294. 

[2] Lease void — Party in occupation under lease is 
liable to owner for damages for use and occupafaon. 
(Vol 11) 1924 Oudh 97 (98> ^ (’69) 12 Suth W B 289 
(290) (DB)»5 ((Yo 1 12) 1925 All 100 (101) (DB)^(’09) 31 
All 276 (278>(FB). 

12. Non-payment ot rent. — [1] Lessee, in ease of 
default of payment of rent, liable to oe evicted on three 
days* notice and to pay interest on rent due — Default 
in payment of rent — Remedy of suit for damages for 
breach of contract is also available to lessor though 
such remedy was not expressly stipulated lor. (Yol 29) 
1942 Pat 263 (270). 

13. Suspension, abatement and reduction of rent. 
— [1] This clause does not say that if the lessor fails to 
put the lessee in possession or if, having put him in 
possession, ihe lessee is deprived of possession in whole 
or in part, the lessee is not bound to pay rent. (’12) 23 
Mad L Jour 119 (125) (DB), 

[2] Non-delivery of possession or the failure to secure 
X^osssssion of the property in whole or in part is a good 
answer to a suit for rent in respect of the property not 
delivered or secured and for the period the tenant is 
out of possession. (Vol 30) 1943 P G 24 (28) : I L R 
(1943) 1 Cal 372 : I L R (1943) Ear (P 0) 39 : 70 Ind 
App 18 (P C). (Lump sum rent — Failure to give posses- 
sion of part— Belief by abatement or apportionment of 
rent can be granted — Doctrine of suspension of rent is 
inapplicable in Bpngal.)'^ ( 12) 23 Mad L Jour 119 
(125) (DB). ( (’021 25 Mad 587, miowed^j^Yol 19) 1932 
P G 28 (30) : 59 Oai 1012: 59 ind App 29 (PC). (Lessor 
must deliver possession before he can enfoics the 
tenant’s obligation to pay rent.1s5«(Yol 2) 1915 Mad 717 
(719) (DB)5*(Yol 18) 1929 Gal 719 (722) (BB)©(Tol 15) 
1928 Gal 130 (137) (DB), (Dispossession.) 

[3] Lessee not put in possession of any part of demi- 
sed property or not secured by lessor in bis possession 
of any portion thereo? after delivery of possession — 
Lessee can rescind whole coiatraet of lea^e, but must 
deliver to lessor property in his posse^.ston. (’12) 23 
Mad L Jour 113 (128) (DB). 

[4] Non-delivery or failure to secure possession o! 
pait of property — Lessee rescinding whole contract of 
leas© but not delivering whole property — He ia bound 
to pay rent for porcion in his enjoyment. (’12) 23 Mad 
L Jour 119 (131) (D B) ^ (’08) 12 Gal W N 767 (769) 
(DB). 

[5] The doctrine of auspension of rent on lessor’s 
failure to put lessee in pofisession of part of demised 
property or secure possession of part of property as ap- 
plicable in England, does not apply to this eoantry. If 
the tenant continues in possession of a part of the pro- 
tjerty, he will be liable to an abated share of the rent. 
(Vol 16) 1928 Mad 380 (381) (DB)-l<(Vol 10) 1923 Mad 
459 (461) (DB)'5<(Yol 16) 1929 All 52 {52y^Yol1) 1920 
Oudh 125 (126). 

[6] Eviction of lessee by lessor from part of^demlsaii 
property — Doctrine of suspension of rent applies. (Yol 
22) 1935 Cal 134 (137) (D B) (Yol 18) 1931 Cal 537 
(541): 59 Cal 155 (PB)c((Vol'a) 1921 Cal 220, Overruled 
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Section 108 Cl. (1) — Note 13 (contd.) 

on another point.)© (Vol 22) 1935 Pat 38 (39) ; 14 Pat 

323 (DB)©(’09) 5 Nag L R 47 (49). 

[7] The doctrine of suspension of rent applies also to 
cases of non-delivery of possession of a part of the de- 
mised property. {Yol 6) 1919 Cal 379 (880, 381); 46 Cal 
956 (D B). 

[8] The English doccrine of suspension of rent is 
not to be rigidly applied in this country, but should be 
applied only as a rule of justice, equity and good con 
science. (Vol 14) 1927 Cal 737 (738, 739) : 55 Cal 689 
(I)B)4i(Vol 21) 1934 Pat 653 (665) : 13 Pat 396 (D B). 

[9] Where possession of a part of the property is not 
given, but the tenant has acquiesced in the non-delivery 
by payment of rent, qr the non-delivery was due to 
some bona fide mistake, there should he an apportion- 
ment and not a suspension of rent, (Vol 28) 1941 Cal 
384 (385), (Court should consider whether failure to 
put tenant in possession of entire area was due to mis- 
take as to extent of boundaries or some other bona fide 
act.)®<(Vol 12) 1925 Cal 1187 (1188) (DB). (Acquiescence.) 

[10] The doctrine of suspension rests upon the fact 
that the tenure is an entire and indivisible one, the 
rent being fixed as a lump sum for the entire land. (Vol 
22) 1935 Cal 134 (137, 139) (D B) © (Vol 21) 1934 Pat 
653 (655) : 13 Pat 396 (DB). 

[11] Bent separately assessed for separate parcels of 
property demised — Dootrine of suspension is not ap- 
plicable. (Vol 16) 1929 Cal 130 (131)(DB)©(Vol 30) 1943 
Cal 91 (92) ; I li E (1942) 2 Cal 406. 

[12] The doctrine of suspension of rent, where the 
tenant has not been put in possession of part of the 
subject leased, applies where the rent is a lump rent 
lor the whole land leased treated as an indivisible sub- 
ject. It has no application where the stipulated rent is 
so much per acre or bigba. (Vol 12) 1925 P 0 97 (99) ; 
62 Cal 417 : 52 Ind App 160 (P C). (The facts as ex- 
plained in (Vol 18) 1931 P 0 104 ; 58 Cal 1281: 68 Ind 
App 141 (PC) (which was also in connexion with same 
matter) show that it is a case of eviction by paramount 
title.) 

[13] Where rent is fixed at so much per bigha or 
acre, the doctrine of suspension has no application. 
(Vol 16) 1929 Cal 568 (571) : 57 Cal 137 (DB)©(Vol 18) 
1931 Cal 397 (398) (D B)©(Yol 26) 1939 Pat 356 (357). 
(Assumed.) 

[14] Eviction by landlord-~No question as to rental 
being lump rental or so much per acre or bigha arises 

Doctrine of suspension applies provided there is 
indivisibility of tenure. (Vol 20) 1933 Cal 566 (570, 
571). 

[15] In Bengal, even where the rent is fixed as a 
lump sum for the whole area leased, the doctrine of 
suspension of rent does not apply to cases of failure 
of the lessor to give possession of a part of the land 
leased. (Vol 30) 1943 P 0 24 (28, 29) : 70 Ind App 
18 : 1 L B (1943) 1 Cal 372: I L B (1943) Ear (P C) 39 
(PC), 

[16] In order to constitute an eviction by the lessor 
for the application of the doctrine of suspension of 
rent the act done by the lessor must be a wrongful or 
tortious act of dispossession. (Vol 21) 1934 Cal 146 
(148) ©(Vol 22) 1935 Cal 134 (137) (D B) ©(Vol 21) 
1934 Pat 653 (656): 13 Pat 396 (DB). 

[17] To constitute eviction for the application of 
the dootrine of suspension of rent the act done by the 
lessor must not be a mere trespass but must be some- 
thing of a grave and permanent character done with 
the intention of depriving the tenant of the enjoyment 
of the demised property (Vol 28) 1941 Pat 417 (417) 
©(Vol 23) 1936 Gal 135 (138) ©^Yol 29) 1942 Pat 266 


[18] To constitute eviction for the application o£ the 
doctrine of suspension of rent, there must ba a sih- 
stantial interference by the lessor with the enjoyment 
of the property though actual physical expulsion is 
not necessary. (Vol 23) 1936 Cal 135 (13S) ©(Vol 4) 
1917 Gal 177 (178, 179) (DB). 

[19] A bona fide or innocent dispossession does not 
constitute an eviction by the lessor and is not a grouiifi 
for a suspension of rent. (’36) 40 Cal W N 166 (172) 
(D B). (Mistake about the extent of the property 
demised.) ©(Vol 23) 1941 Pat 417 (417). 

Emotion by paramount title. 

[20] Eviction by paramount title is a good defence 
to a suit for rent. (’82) 1882 Bom P J 167 (167) (D B) 
©(Vol 18) 1931 Gal 5S7 (541); 59 Cal 155 (F B) ©(Vo! 
16) 1929 Cal 22 (26); 55 Cal 1013 (DB). 

[21] Suit for rent — Plea of eviction by paramounl 
title —Eviction must have been from something actually 
forming part of demised premises — Party evicting 
must have good title — Tenant evicted must have 
quitted against his will. (Vol 22) 1935 Cal 368 (384^ 
385) ; 62 Cal 346 (D B) ©{Vol 16) 1929 Cal 272 (275) 
(DB). 

[22] Suit for rent — Plea of eviction by paramount 
title — Forcible expulsion is not necessary. (Vol 22) 
1935 Cal 368 (385): 62 Cal 346 (D B) ©(Vol 26) 1939 
Cal 216 (218): I L R (1938) 2 Cal 559 (DB). 

[23] Claim by title paramount — Lessee consenllng 
to an attornment to such person or to change title 
under which he holds, or entering into a new arrange- 
ment for holding under him — This will be an eviction 
by paramount title. (Vol 22) 1935 Cal 368 (385); 62 
Cal 346 (D B) ©(Vol 26) 1939 Cal 216 (218): I L R 
(1938) 2 Cal 559 (DB). 

[24] Mere institution of a suit for possession or mere 
apprehension of eviction is not sufficient. (Vol 26) 
1939 Cal 216 (218); I h R (1938) 2 Cal 559 (DB). 
(Suit for possession.) ©(Vol 23) 1936 Cal 628 (629) ; 62 
Cal 294. (Apprehension of eviction.) ©('70) 14 Suth 
W R 85 (87) (DB). (Do.) 

[25] Lessee evicted by title paramount from whole 
of property demised — Lessee is not liable to pay any 
rent at all. (Vol 12) 1925 All 273 (275): 47 All 63 
©(1864) 1 Suth W R 1 (2) (DB). 

[26] Eviction from part of demised premises—Thsra 
will be abatement of rent to the extent of property 
lost to lessee. (Vol 18) 1931 P G 104 (105, 107): 58 
Cal 1281 : 58 Ind App 141 (P C) ©(Vol 22) 1935 Ga! 
134 (138) ©(Vol 18) 1931 Cal 537 (541); 59 Cal 165 
(FB). 

[27] Eviction by title paramount from part ol demiS" 
ed premises — Doctrine of suspension does not apply^ 
(Voi 30) 1943 P C 24 (26. 28): I L R (1943) 1 Oal 
372: I L R (1943) Ear (P 0) 39: 70 Ind App 18 (P 0) 
©(Vol 22) 1935 Cal 134 (138) (DB). 

[But see (’73) 20 Suth W R 347 (348) (D B), (Doc- 
trine of suspension was assumed to apply but as leased 
property fixed separate rent for separate rcouzahs 
abatement was given.)] 

[28] Lessor unable to give possession to lessee of part 
of demised property by reason of third person with ptim* 
mount title being in possession — Lessee held was in 
a position similar to that of person who hid baeci 
evicted from that part — There was same equity for 
apportionment as in case of “ eviction. ” (’94) 21 Oa! 
1005 (1016, 1017); 21 Ind App 118 (PC). 

Diluvion, 

[29] Lessee deprived of part of demised property by 
diluvion or by earthquake — There will be abatement 
of rent to extent of property lost to lessee, unless there 
is contract to contrary. (Vol 18) 1931 Cal 637 (539); 
59CaU55 (FB). (Diluvion.) ©(Voi 8} 1921 Oal 220 (221) 
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(m) the lessea is touncl to keep, and on the termination of the lease to restore, the 
property in as good condition as it was in at the time when he was put in possession, 
subject only to the changes caused by reasonable wear and tear or irresistible force, 
and to allow the lessor and bis agents, at all reasonable times during the term, to 
enter upon the property and inspect the condition thereof and give or leave notice 
of any defect in such condition , and, when such defect has been caused by any act 
or default on the part of the lessee, his servants or agents, he is bound to make it 
good within three months after such notice has been given or left : 

(n) if the lessee becomes aware of any proceeding to recover the property or any part 
thereof, or of any encroachment made upon, or any interference with the lessor's 
rights concerning such property, he is bound to give, with reasonable diligence, 
notice thereof to the lessor : 


Section 108 Cl <1)— Note 13 {contd,) 

{DB). (Do.) »li» (Vol 1) 1914: Lah 42 (42). (Earthquake.) 
©(’12) 15 Cal L Jour 507 (509) (DB). (Contract to con- 
traxy.) 

Acqidsition under Land Acguisiiion Act, 

[30] Part of demised property acquired under Land 
Acquisition Act — Lessor receiving compensation for 
land acquired — He is bound to make abatement of 
fent. (’84) 10 Cal 544 (546) (DB)'5'{’S3) 9 Cal 571 (578) 
(DB). (Landlord and tenant taking a moiety of the 
compensation as per agreement— Tenant held entitled 
to abatement of rent.) >$<(¥ol 1) 1914 Mad 113 (113). 

[31] Lessee receiving whole of compensation — He 
cannot claim any abatement of rent. (’82) 10 Cal L 
Kep 526 (528) (DB). 

Trespasser. 

[32] Eviction by a trespasser is not a ground for 
abatement of rent. (Vol 25) 1938 Cal 690 (692) ©(Tol 
12) 1925 P 0 97 (98): 52 Ind App 160 : 62 Cal 417 
C2 0) i2«(Vol 10) 1923 Cal 429 (430) (DB). 

[S3] Lessee must protect himself from illegal en- 
oroaohment by others — Failure to do so is no ground 
for prejudicing landlord’s claim for rent. (Vol 12) 
1925 P C 97 (98) : 52 Ind App 160 : 52 Cal 417 (P 0) 
^(Vol 9) 1922 Cal 87 (92): 49 Cal 948 (SB) )J«(Voi 25) 
1938 Cal 690 (691, 692). 

Mistaken inclusion in lease of tenant's own 
property. 

[34] Tenant’s own property by mistake included in 
lease — No fraud or misrepresentation — Lease is not 
altogether void — But lessee is liable for rent in pro- 
portion to property of which he is given possession 
under lease. (’12) 39 Cal 1016 (1027) (DB). 

Surrender by tenant. 

[35] Lessor accepting surrender of part of land from 
Ilia tenant — He cannot claim rent for that portion. 
(Vol 27) 1940 Pat 516 (523): 19 Pat 433 (DB). 

Miscellaneous. 

[36] A usufructuarily mortgaging his land to B— B 
leasing it back to A— Suit for rent by B ~ A held not 
entitled to claim reduction of rent on ground that B did 
not advance full amount of consideration, shown in 
mortgage* deed. (Vol 30) 1943 Mad 220 (221). 

[37] Lessor taking lesser rent for some years than 
that actually due — It will not disentitle him from 
daiming rent at stipulated rate (Vol 3) 1916 Cal 104 
(105) (D B) *J*(’13) 41 Cal 493 (506): 40 Ind App 223 
(PC) s^CVoJ 16) 1929 Pat 717 (719): 9 Pat 487 (D B) 
© (Vol 4) 1917 Mad 143 (144) (D B) © (’04) 14 Mad L 
Jour 477 (479) (DB.) (Non-payment of rent.) 

[38] Leased property consisting of villages identi- 
ficSd by boundaries given — Bent fixed not calculated 
with reference to extent of lands at all — Lessee cannot 
claim any abatement of rent on ground that lessor 
ladled to deliver possession of total extent of lands 
mentioned in lease deed. {Vol 10) 1923 Mad 459(460)(DB). 


Section 108, Clause (ml — Note 1 

[1] This clause refers to “ permissive waste ” while 
cl. (o) refers to “ voluntaiy waste. ” (Vol 4) 1917 Bom 
34 (36). 

[2] While theie is no general lule o£ law apart from 
contract or statute to compel tbs lessor to repair tbs 
demised property, there is an implied obligation on 
the part of the tenant to keep the premises “wind and 
water-tight” and to make fair and tenantable repairs 
(Vol 10)1923 Cal 524(525)(DB) ©(Vol 14)1927 Bom 115 
(118) ; 51 Bom 274 (DB) © (Vol 4) 1917 Bom 46 (51). 

[3] The doctrine of permissivo waste is to be applied 
under the rules of general common sense and goes no 
further than that a tenant is bound to take reasonable 
care of the property entrusted to him and see that 
through no neglect of bis own it is irreparably damag- 
ed. (Vol 4) 1917 Bom 34 (36). 

[4] The tenant is bound to keep and restore the 
property to the lessor in as good condition as it was 
when be received it. (’99) 1 Bom L B 191 (194) (DB)* 

[5] Tenant is bound to preserve boundaries of land 
he holds as tenant especially where he holds adjoining 
land of his own — If he does not do so he is bound to 
make good to landlord quantity of land to which latter 
is entitled (’83) 6 Mad 263 (265, 266) (DB) ©(’01) 5 
Cal W N 846 (858) (DB). 

[6] Dilapidation caused by friction of air or by es« 
posure and ordinary use — Tenant is not liable, (1901} 
17 T L R 570 (570), Terrell v. Murrey. 

[7] Wall of leased premises collapsing for no fault 
of lessee — He is not liable to lessor in damages or tc 
restore building to its original state. (Vol 4) 1917 Bom 
34 (36, 38). 

[8] Fire is “ irresistible force ” — Lessee will be free 
from liability only if it was not caused by bis negli- 
gence — If be is responsible for fire, he will be liable 
to lessor. (Vol 7) 1920 Mad 493 (495, 496) (B B). (P®-^ 
Krishnan J) ©(Vol 28) 1941 All 327 (328, 330) ©(Yoi 
15) 1928 Mad lUO (1141): 51 Mad 994 (DB). 

[9] Lessor giving required notice under this clausa 
— Lepsee, in answer, repudiating hia liability to pay 
damages —Lessor is not bound to wait till expiry of 
three months before instituting suit for relief. (Vol 7) 
1920 Mad 493 (494, 496) (DB). 

[10] Lessee covenanting to keep the premises wind 
and water tight and in habitable condition — Premise® 
subsequently damaged by earthquake — Held covenant 
was contract to contiaxy, (1900) 4 Cal W N 621 (523) 
(FB). 

[11] Tenant alone held liable for damage caused to 
third person by fall of wall. (Vol 4) 1917 Bom 46 (52). 

Section 108, Clause (n) — Note 1 

[1] Leasee must protect his lessor’s property from 
encroachment or unlawful eviction — If he fails to do 
so landlord can sue him for damages. {’82} 9 Cal L Rep 
347 (348) (DB). 



S2>U Ethl] transfeb of mommiY act, issa [s los ol (n) k i— g1 {o) n s : 

^ 0 / the lessee may use the property and its products (if a^ny)’ as a person of ordiaarv 
prudencse ■would use them if they were his own; but he must not use, or periLi'u 
another to use, the property for a purpose other than that for which it was laased^ 
or fell ®[or sell] timber, pull down or damage buildings ^[belonging to the lessor, or] 
work mines or quarries not'open when the lease vras granted, or commit any otLar 
act which is destructive or permanently injurious thereto : 
la] by tha Transfer of Property (Amendment) Act, 1929 (XK [20] of 1929}, B. 56. 


Section 108 Cl, (a)--Note I (contd.) 

[2] The clause merely reproduces the law existing 
prior to tbe Act. (’82) 1882 Bom P J 167 (167) (DB). 

[3] This clause throws a duty upon the lessee to give 
aofiioe %o the lessor so that the lessor may protect his 
interest. (Vol 16) 1929 Cal 272 (276) (DB). 

[4] A mere trespass on the land leased without any 
damage to the property is only an interference with 
the lessee’s rights and not with the lessor’s rights so 
as to oblige the lessee to give notice to the lessor under 
this clause. (Yol 5) 1918 Cal 244 (245) (DB) ^ (Yol 12) 
1925 Cal 155 (157) (DB). 

[5] If the trespass is such that It interferes with the 
lessor’s right to recover rent, it will be an interference 
In respect ol which the lessee will be bound to give 
iDotica under this clause* (’10) 1910 Mad W N 838(838). 

SECTION 108, CLAUSE (o) -SYNOPSIS. 

1. Reasonable user of demised property. 

2. User for purposes other than those for which 

propertjr is leased. 

3. Cutting of trees on land. 

4. Working mines and quarries. 

5. *‘Any other act which is destructive” etc. 

6. Effect of breach of obligation. 

1, Reasonable user of demised property. — [1] 
The lessee is bound to manage the leasehold property 
In a proper and edioient manner. (Yol 4) 1917 Pat 549 
1550): 2 Pat L Jour 713 (DB). 

[2] Tenant using property in reasonable and tenant- 
like mannGr— He is not liable to lessor for any damage 
caused to property by such user. (’70) 5 Beng L B 401 
(416 417} (FB). (Ware house let for etoring goods— Les- 
see storing goods not unreasonably — Floor giving way 
by weight of goods— Lessee not liable for damage.) 

[3] Tenant collecting stones on land and selling 
same — Use of land held not reasonable. (Yol 28) 1941 
Pat 13 {15, 17) ; 20 Pat 96 (DB). ( (Yol 23) 1936 Pat 
11, appromd,) 

2. User for purposes other than those for which 
property is leased.— [1] Tenant must use the pro- 
perty only for tbe purpose for which it is granted. {’78) 
3 Gal 781 (784) (DB). (Even occupancy tenant.) 
Jnsifawces of acts inconsistent 'with purpose of lease. 

[2] Building godown and brick kiln on land let for 
agrioalturai purposes. (Yol 23) 1938 Oadh 316 (317) ; 
12 liuok 256. 

[8] Oonvai ting wet land into garden by planting 
fmit trees. r89; 12 Mad 320 (322) (DB). (Kanom 
lease.) 

[4] Turning sgrioulturai land into building land. 
(’90) 12 Ail 419 (422) (FB), 

[5] Land let for tying cattle and storing cowdung 
cakes being used for building structure for keeping and 
preserving ebaS. (Yol 13) 1926 All 66 (67). 

[6] Converting land under cultivation into mango 
grove in absence of local custom. (’87) 10 Mad 351 
(352, 353} (DB) © (’09) 10 Cal L Jour 595 (598) (DB). 

[7] Building of dwelling house by occupancy tenant 
on agricultural land for purposes not connected with 
agricultore. (’93) 16 Mad 407 {408, 409) (DB) ^ (’01) 
24 Mad 65 (69) (DB). 

[8J Building permanent structures on land leased for 
laying out flower garden. {Yol 21) 1940 Mad 32 (33) 


(DB). (Lease for laying out flower garden— Ledsee Bud 
his assignee building permanent structures.) 

[9] Converting cultivable land into tank. (’71) ">■ 
Beng L R (App) 69 (70) (DB). 

Instances of user not inconsistent w%t'h purposi of 
lease, 

[10] Lease of land for winning oil by sinking wellu 
— Lessee finding that oil could not be got in commer- 
cial quantities making use of gas coming out of wells— 
Use of gas, set free by walls, held not necessarily m- 
cons! stent with purpose of lease. (Yol 16) 1929 P 0 108 
(110; : 7 Bang 157 : 56 Ind App 140 (PC). 

[11] The conversion, by a permanent tenant of r 
wet land, used for paddy and rabbi cultivation into a 
cocoanut garden is not a conversion of the land for a 
purpose difierent from that for which it was let. (’99) 
22 Mad 39 (41, 42) (DB). (DishngmsUng (’89) 12 Mad 
320.) 

[12] Leased land used for indigo cultivation and 
factory erected thereon — Question whether user will 
render land unfit for purpose ol tenancy will depend 
upon size of holding, area withdrawn from actual oalti- 
^vation and efiect of such withdrawal upon fitness o! 
‘holding taken as a whole for profitable cultivation. (*07} 

34 Cal 718 (722, 723) : 34 Ind App 133 (PC). ( (’04) 31 
Cal 174, Re'oersed,) 

[13] planting trees not materially affecting the 
character of tbe bolding is not an inconsistent user. 
(’99) 9 Mad L Jour 146 (147; (DB). 

[14] Building by an occupancy lenant held no: a 
mi<?us6. (’66) 6 Suth W B (Act X Rul) 40 (40) (DB) - 

[15] Granting a usufructuary mortgage is not an 
inconsistent use. (’90) 12 All 419 (422) (FB). 

3. Cutting of trees on land.— [1] Trees standing 
upon land at the time of tbe lease are part of the land 
and belong to the landlord. (’67) 11 Moo Ind App 295 
(313, 316) (PC) ^ (Y-ol 10) 1923 All 406 (406, 407) : 
45 All 361 (DB) ^ (Yol 17) 1930 Cal 240 (241) ; 57 
Cal 344 (DB) ^ (’94) 22 Cal 742 (75 L) (DB) 8? (Yo! 11) 
1924 Pat 147 (149) (DB) © (’08) 4 Nag L R 104 (110)^ 
(’07) 30 Mad 155 (157) (DB) (Yol 22) 1935 Pat 18S 
(191) © (Yol 8) 1921 Sind 109 (111) : 16 Sind L R 87, 
((’67) 11 Moo Ind App 295 (PC), Followed.) 

[2] Trees standing on land at time of lease— Tenant 
is entitled to enjoy such trees during period of Mb 
tenancy but cannot cut them down and appropriate 
them to himself unless such right is given by contract 
or is an incident of tenure by virtue of some posftivo 
law or custom. (’90) 3 0 P L B 18 (19) ^ (Voi 7) 1920 
Nag 113 (115). (Mere grant of protected status does not 
oonffcfr right to out trees.) (1864) 1864 Suth W B 
(Gap No.) 367 (367) (DB). 

[3] Perpetual lease at a fixed rent —Tenant is entis- 
led to ownership of trees on land as incident of tenure^ 
(Yol IG) 1929 Cal 330 (330) (DB) (Yol 12) 1925 Oal 
139 (140) (DB) ^ (’01) 23 All 126 (127) (DB), 

[4] Under B. 23, Bengal Tenancy Act, the tenant 
can cut trees. (Yol 22) 1935 Pat 472 (472). 

[5] Subject to restrictions imposed by statute, the 
occupancy tenant in U. P. is entitled to the trees on 
the land and to use them as long as the tenure esisfe. 
(’86) 8 All 467 (474) (DB), 
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he must notj without the lessor’s consent, erect on the property any permanent 
structure, except for agricultural purposes t 

Section 1C8 Cl. (o) — Note 3 (conid,) [4] Tenant having permanent and heritable riglit a. 

[6] Oecananey tenant— Wajib-ul-arz aliowinn tenant fixed rent In large track of land making small escava- 


iiO cut) trees. |’81) 1881 Pan Be No. 61, p. 142 (143) ^ 
C74) 1874 Pun Re No. 79, p. 238 (239) (DB). 

[7] Lease for clearing jangle land and bringing it 
under caltivation — Lease containing no reservation — 
Tenant has a right to cut and take trees for himself. 
(’74) 22 Suth W R 523 (524) (DB) (’36) 23 Oai 209 
(211, 212) (DB). 

[8] Perpetual lease of land for asricuhural purposes 
— Lessee cannot claim timber of trees which have 
spontaneously grown on land. (Vol 29) 1342 Oadh 
460 (461) : 18 Luck 390 (DB). 

[9] Where trees are of spontaneoas growth there 
appears to be no equity in lessee’s favour. \Yol 7) 1920 
Nag 113 (115). 

llO] Landlord is entitled to the lac spontaneously 
deposited on trees standing in rhe lands of the tenant. 
('08) 4 Nag L R 104 (112), 

[11] Mulgeni lease — Tenant can cut trees of spon- 
taneous growth as a customary incident of the tenure. 
(Vol 3) 1916 Mad 939 (940) (DB). 

[12] A tenant is entitled to prevent the growth of 
any trees which were not growing at the time of the 
commencement of his tenancy, and the growth of 
which would interfere with the purpose for which the 
land was let to him. (’91) 13 All 571 (572) vDB). 

[13] The lessor or the landlord cannot interfere 
with the tenant's enjoyment of the tiees during the 
period of the tenancy. (Vol 10) 1923 All 406 '(406, 
407) : 45 All 381 (DB) (Vol 7) 1920 Nag 113 (US) 
® (Vol 13) 1326 Mad 853 (857) (DB) © (’90 3 C P L R 
38 (19) ^ (’08) 4 Nag L R 104 (112, 113). 

4. Working mines and quarries. — [1] As a 
general rale, the grant even of a permanent lease does 
not carry with it the right to minerais in the absence 
of an express contract to the contary, (Vol 3) 1916 P G 
191 (193) : 44 Cal 685 : 44 Ind App 46 (PC) ^ (Vol 6) 
1913 P 0 17 (20) : 47 Oal 95 : 46 Ind App 158 (PC) ^ 
(^0) 37 Cai 723 (730) : 37 Ind App 136 (PC). ((’06) 33 
Cal 64, Reversed,) ^ (Vol 18) 1931 P G 162 (163. 1641 ; 
58 Ind App 228 : 59 Cal 80 (PO). 

[2] The property in the mines and minerals remains 
in the proprietor of the land leased. I Vol 22) 1935 Cal 
368 (381) •, 62 Cal 346 (DB). 

[3] A lessee cannot work new mines in the land 
leased out to him. {’Ill 38 Oal 845 (859) (DB). 

[4] Right to minerais expressly granted to lessee — 
Bight to work mines is also impliedly granted thereby. 
(Vol 12) 1925 P 0 42 ^44) : 4 Pat 244 ; 52 Ind App 109 
(PO) © (’06) 33 Cal 462 (472) (DB). 

5. “Any other act which is destructive” etc. — 

[i] A tenant oannot alter the land in such a way as 
to permanently iojuro the interests of the landlord. 
(’83) 9 Cal 609 (611) (DB) (1865) 2 Bath W R 157 
(158) (DB). 

[2] Excavation of agricultural land for making 
bricks is injurious to property — Tenant cannot make 
such excavations in absence of provision in lease to 
that eSeefc. (‘72) 17 Suth W R 416 (417) (DB). 

[3] Provision in lease for exoavatiou of agricultural 
land by lessee for making bricks — Terms cannot be 
construed as giving lessee right to make such exca- 
vations as would cause complete destruction of pro- 
perty. (’05) 9 Cal W H 255 (257) (DB). 


tion in an area of a few square feet for making bricks 
— Act held not detrimental to land — Tenant’s right 
of enjoyment held extended to making such excava- 
h'ons. (Vol 11) 1924 Cal 56 (57) : 50 Cal 694 (DB). 

[5] The oonstruetion of a well upon an agricultural 

holding is not a destructive or a permanently injurious 
act. (T2) 15 Oudh Cas 170 (175, 176) (DB) ^ (1864) 
1864 Suth W R (Gap No. Civ.) 279 (279) (’99) 21 

All 386 (389) (DB). 

[6] Use of an agricultural land temporarily for a 
theatrical company, where these are no crops on the 
land is not destructive or injurious to the land. (’98) 
20 All 489 (470). (Case under N. W. P. Rent Act.) 

[7] A transfer by way of usufructuary mortgage is 
not an act injurious to the property, ( 90) 12 AH 419 
(422, 423) (FB). 

[8] An act cannot be said to be detrimental to the 
land unless it injures the land itself. (’90) 12 Ail 419 
(422) (PB). 

6. Effect of breach of obligation. — [1] Breach 
of obligation under this clause does not necessarily 
entail forfeiture of lease — Lessor can claim damages.- 
(’83) 9 Cal 609 (610, 611) (DB). 

[2] Threatened breach — Lessor is entitled to in- 
junction restraining tenant from committing such 
breach. (’75) 23 Suth W R 298 (300) (DB) ^ (Vol 27) 
1940 Mad 32 (33) (DB). 

[3] Breach of obligation under this clause — Lessor 
cannot on his own responsibility evict tenant or induct 
other person on land. (Vol 4) 1917 Pat 549 (550) : 2 
Pat L Jour 713 (DB). 

Section 108, Clause (p) — Note 1 

[1] A lessee cannot erect any permanent structure 
on the Und for non-agnoulfcural purposes. (’82) 9 Cal 
L Rep 221 (223) ^ (’94) 16 All 328 (330). 

[2] The lessee of a building cannot even add a 
structure to it. (Vol 14) 1927 Lah 225 (225), 

[3] House or premises, not used for agriculfcumi 
purposes, falling into disrepair — Tenant is entitled to 
rebuild and repair that portion. (’88) ISSti All W N 
126 (126). 

[4] An agi’icuhurai tenant can erect a walled en- 
closure on the land and build a cattle-shed, as they 
are for agricultural purposes. (’88) 1888 Pan Re No. 122, 
page 332 (333) (DB). 

[5] Agricultural leases — Provisions of this Act no^ 
applicable — English law should foe applied — Tenant 
with permanent right of occupaney cannot be prevent- 
ed from erecting permaneot structures on the land un- 
less such erection will causa permanent damage or in- 
jury to property. (Vol 19) 1932 Mad 328 (336) (DB) © 
(’01) 24 Mad 05 (66, 69) (DB). (Unless erection will 
cause permanent damage or injury.) 

[6] Land let for building purposes — This clause 
will not apply, (Vol 22) 1935 Ail 1040 (1040) (DB). 

[7] Tenant erecting permanent structure on land 
for non-agricultural purposes — Lessor cannot on that 
ground eject him — He can claim its deraoUtion. 
(Vol I) 1914 All 285 (287) © (’07) 17 Mad h Jour 197 
(198) (DB). (Obiter,) 

[8] One of several lessors cannot enforce the obli- 
gation under this clause and ask for the demolition of 
the building erected, where the other codessors are not 
willing to enforce it. (Yoi 26) 1939 Pat 428 (430). 
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(q) on the determination of the lease, the lessee is hound to put the lessor into possession 
of the property. 

109. If the lessor transfers the property leased, or any part thereof, or any part of his interest 
Rights of lessor’s trans- therein, the transferee, in the absence of a contract to the contrary, shall 
feree. possess all the rights, and, if the leasee so elects, be subject to all the 

liabilities of the lessor as to the property or part transferred so long as he is the owner of it; but 
the lessor shall not, by reason only of such transfer, cease to be subject to any of the liabilities 
imposed upon him by the lease, unless the lessee elects to treat the transferee as the person liable 
to him : 

Provided that the transferee is not entitled to arrears of rent due before the transfer, and that, 
if the lessee not having reason to believe that such transfer has been made, pays rent to the lessor, 
the lessee shall not be liable to pay such rent over again to the transferee. 

The lessor, the transferee and the lessee may determine what proportion of the premium or 
rent reserved by the lease is payable in respect ot the part so transferred, and, in case they disagree, 
such determination may be made by any Court having jurisdiction to entertain a suit for the 


possession of the property leased. 

Section 108, Clause (q) — Note 1 

[1] This clause enacts the well settled rule that the 
tenant must, on the expiration or sooner determination 
of hia tenancy, deliver up to his landlord possession of 
the demised property. (’98) 22 Bom 348 (353, 354) 
(DB) © (Vol 24) 1937 Lah 121 (124) (Vol 8) 1921 
Bom 93 (101) ^ (Yol 13) 1926 Lah 371 (372) *5 ('05) 
15 Mad L Jour 368 (369) (BB) © (Yol 4) 1917 Cal 219 
(220) (DB) © (’98) 1898 Pun Re No. 14, p. 25 (28) (DB). 

[2] The tenant cannot refuse to give up possession 
on the ground that the landlord has no title, iiniess 
subsequent to the lease there is an ouster of the land- 
lord’s right by a paramount title. (Yol 15) 1928 Rang 
162 (163) (DB) ©(Yol 12) 1925 Oudh 694 (696) ©(Yol 8) 
2921 Bom 93 (100, 101) © (’99) 1 Bom L B 491 (493) 
(DB). ©(’05) 15 Mad L Jour 368 (369) (DB). (Ouster of 
landlord’s right subsequent to lease.) 

[3] Tenant cannot refuse to give up possession on 
the ground that at some time during the period of 
his lease he was disturbed for a few days in his uosses* 
Sion. (Yol 13) 1926 Lah 371 (D72). 

[4] Tenant cannot refuse to give up possession on 
the ground that there is a covenant for renewal in his 
favour. (Yol 3) 1916 Mad 1224 ^224) (DB) ©(Yol 24) 
1937 All 328 (332) (DB). 

[5] Lessee cannot refuse to give up possession on the 
ground that he has erected permanent structures on the 
land to the knowledge of the lessor and without inter- 
ference by him. (’99) 21 All 496 (502, 503): 26 Ind 
App 68 (P, 0.). (Unless lessor is barred by equitable 
■estoppel from claiming possession.) ©(Yol 25) 1938 
Pat 236 (237). (Ramsden v. Dyson, (1865) L R 1 H L 
129, Foil) 

[6] The lessee is bound to put the lessor in posses- 
sion of not only the land leased but also the crops 
on the land. (’10) 11 Cal L Jour 87 (90) (DB), 

[7] The lessee must put the lessor in possession of 
any accessions made to the property and of encroach- 
ments by the lessee enuring for the benefit of the 
lessor under clause (d). (Vol 12) 1925 Cal 1114 (1116) 
(DB). 

[8] Lessee failing to deliver possession on determi- 
nation of lease — Lessor can sue him in ejectment. 
(’10) 7 Mad L Tim 350 (850) (DB) ©(Vol 4) 1917 Cal 
2X9 (220) "(DB). 

[9] Determination of lease— Lessee failing to deliver 
possession ejected by force by lessor — Lessee can sue 
lessor to recover possession under S. 9, Specific Relief 
Act, (Vol 12) 1925 Sind 275 (278, (279) ©(’05) 29 
Bom 213 (216,217) (DB). 


[10] Lessee failing to deliver possession on determL 
nation of lease— Lessor can sue lessee for damages for 
wrongful occupation. (’98) 22 Bom 348 (354) (DB). 
©(Yol 24) 1937 Lah 121 (124) ©(’77) 1877 Bom P J 
171(171) (DB) ©(Vol 20) 1933 Lah 61 (64): 14 Lah 
137 (DB) ©(Yol 24) 1937 All 328 (333) (DB) ©{Yol IX) 
1924 Cal 240 (242); 60 Cal 667 ©(Vol 1) 1914 AH 
1 (2) ©(’10) 20 Mad L Jour 555 (559) (DB) © (Vol 24) 
1937 Mad 478 (480). 

[11] Lessee failing to deliver possession on determi- 
nation of lease— Lessor cannot sue for rent. (’77) 1877 
Bom P J 171 (171) (DB). 

[12] Lessee surrendering tenancy by notice to land- 
lords— Delivery of possession to one of them — Others 
cannot sue tenant either for rent or for damages for use 
and occupation. (Yol 11) 1924 Lah 474 (475). 

[13] Lessee is not liable for rent, or for use and 
occupation if he has oHered to deliver possession but 
the lessor has refused to take it. (Yol 24) 1937 Lah 121 
(124, 125). 

[14 ]Land leased to several lessees jointly— -All must 
vacate at deteimiaation of tenancy — If some alone 
vacate, this will not relieve them of liability so long as 
any one or some of them remains or remain in occupa- 
tion. (Yol 23) 1936 Sind 213 (216): 30 Sind L B 
135 (DB). 

[16] Lease expressly providing that lessee need not 
deliver possession at expiry of lease— Lessee is not 
under any obligation to put lessor in possession. (’86) 
1886 Bom P J 78 (DB). 

SECTION 109-SYNOPSIS 

1. Scope. 

2. “Transfers the property.” 

3. “The property leased or any part thereof,” 

4 . “All the rights , * , of the lessor.” 

5. Election by lessee. 

6. Notice. 

7. Arrears of rent. 

8. Apportionment of rent. 

1. Scope. — [1] Where rights are co-existent with and 
inseparable from obligations, so that the assignment of 
the one cannot be effected without the assignment 
of the other, there can be no valid transfer of rights 
without the consent and authority of those interested 
in the performance of the obligations. (’72-73) 6 Mad 
H G R 145 (151) (DB). 

[See also (Yol 1) 1914 Low Bur 200 (201) : 7 Low 
Bur Rul 95.] 

[2] The principle underlying the section applies to 
transfers by operation of law. (Yol 13) 1926 Nag 49o 
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110. Where the time limited by a lease of immoveable property is expressed as commencing 
Exclusion of day on which from a particular day, in computing that time such day shall be excluded, 
term commences. Where no day of commencement is named, the time so limited begins 

from the making of the lease. 

Where the time so limited is a year or a number of years, in the absence of an express 
Duration of lease for year, agreement to the contrary, the lease shall last during the whole anniver- 
sary of the day from which such time commences. 

Where the time so limited is expressed to be terminable before its expiration, and the lease 
Option to determine lease, omits to mention at whose option it is so terminable, the lessee, and 
not the lessor, shall have such option. 


Section 109 -Note 1 (conid,) 

(495) iJ^CSO) 5 Cal 902 906) (PB) 5<(Vol 10) 1925 
Nag 91 (92). 

[3] Even in cases of transfers of property leased out 
lor agricultaral purposes, the principle underlying the 
section is applicable, (’06) 29 Mad 29 (35, 36) (DB), 

2. “Transfers the property.”— [1] The section 
assumes that there has been a valid transfer of property. 
(Vol 9) 1922 All 45 (46) (DB). 

3. “The property leased or any part thereof.” 

— [1] The transfer may be of a part of such property 
or a part of the lessor’s interest in such property. 
(Vol 14) 1927 Lah 188 (189). (Mortgage of the leased 
property.) ^ (Vol 6) 1919 Lah 31 (32) : 1 Lah 241. 
^Leaae of reversion.) 

[2] At the owner of property leases the property to B, 
and thereaiter usufructuarily mortgages it to C. A 
cannot after the mortgage accept any surrender from 
the lessee or enforce a forfeiture clause against him. 
(Vol 17) 1930 Bom 329 (330) (DBh (Surrender.) ^ 
(Vol 23) 1936 Mad 116 (117). (Forfeiture.) ^(Vol 11) 
1927 Bom 145 (148). (Mortgagee in possession can 
determine a lease without consent of the mortgagor.) 

[3] -^1 the owner of property, executes a lease there- 
of to B, and subsequently, executes another lease of the 
same property in favour of C, A cannot, after the date 
of the second lease, give B any notice to quit or recover 
any rent due after the date of the second lease from B, 
(’03) 90 L T 89.(90); 52 WR (Eng) Dig 84, Wordsley 
Brewery Co, v. Halford ^('OS) 30 All 369 (371) (DB) 
©{Vol 9) 1922 Cal 412 (415, 416): 49 Gal 495 (DB). 

CBut see (Vol 10) 1923 Cal 368 (309) (DB). (Case 
under Bengal Tenancy Act.)] 

4. ‘*A11 the rights , . of the lessor”. — [1] 
Where the entire property is transferred, the transferee 
can sue to eject the tenant on the basis that the 
tenancy has terminated or on the basis of a forfeiture 
for breach of condition (Vol 24) 1937 Mad 91 (91) 
©(Vol 6) 1919 Mad 1186 (1187) (DB) ©(Vol 5) 1918 
Bom 79 (79); 43 Bom 28 (DB), (Transferee can enforce 
forfeiture.) 

[2] Transferee can also continue the suit instituted 
by the lessor in connection with the property leased. 
(’69) 12 Suth W R 122 (123) (DB). 

[3] An assignment of a pact of a holding effects 
a severance of the holding and entitles xhe transferee to 
eject the tenant from the land covered by the assign- 
ment. (Vol 7) 1920 Mad 838 (841): 42 Mad 603 (FB). 

[But see (’80) 3 Gal 902 (905) (FB).] 

[4] A covenant to pay rent or to repair is one run- 
ning with the land and the assignee is therefore 
entitled to enforce such right. (Vol 23) 1936 Bom 88 
(91, 94): 60 Bom 394 (DB). ©( 70) 14 Suth W R 83 
(83) (DB) ©(’01) 3 Bom L R 679 (680) (DB) ©(Vol 17) 
1930 All 105 (106). 

5. Election by lessee.— [1] Ones the lessee does 
make his election, he cannot thereafter turn round and 
charge the original lessor in respect of his liabilities. 
(Vol 21) 1934 Mad 858 (662). 


6. Notice [1] The section provides no penalty 

for want of notice to lessee of such transfer except the 
loss of rent which might be paid by the lessee to tbs 
original lessor in ignorance of the transfer. (Vol 10) 
1923 Lah 389 (389) ©(’98) 1S98 Bom P J 383 (DB)© 
(1864) 1864 Suth W K (FB) 30 (31) (FB). 

[2] Where the lessee knows that his original lessor 
has transferred his interests to another his paying rent 
to the original lessor is not valid. (’13) 17 Gal L Jour 
372 (378) (DB): ©(’12) 14 Ind Cas 801 (802) (Low Bur). 

[3] No attornment is necessary under this Act. 
(Vol 26) 1939 Lah 49 (50). 

[But see (’70) 13 Suth W B 228 (229) (DB).] 

7. Arrears of rent. — [1] A transferred to B hia 
property “together with the arrears of past years’ due" 
by the tenants of such property. It was held that the 
words “arrears of past years’ due” did not pass to the 
purchasers decrees for arrears of rent held by the ven- 
dors. (’75) 7NWPHCR88 (91) (DB). 

8. Apportionment of rent.— [1] Where the lessor, 
the transferee and the lessee have agreed as to the 
amount of rent payable to the transferee, the lessor 
or the transferee can sue for the rent payable to him 
without impleading the other. (Vol 29) 1942 Pat 120 
(126) (DB). 

[2] A transferee of a specific portion of a lease-hold 
holding is not liable for the entire rent but only that 
portion of the rent which could be apportioned to 
the area in his exclusive possession. (Vol 31) 1944 
Pat 129 (133, 134) (DB). 

Section 110 — Note 1 

£1] Per Rau J. — This section applies whether the 
lease is a written one or oral — Per Mukherjea J. — The 
section only applies to written leases, Ofol 31) 1944 
Cal 84 (85, 87) (DB) © (Vol 33) 1946 Gal 430 (461), 
(Opinion of Rau J., Bolloived») 

[2] The section has no application to a case of an oral 
lease by which no time is limited. (Vol 33) 1943 Gal 
460 (461). 

[3] Per Rau, J.— (Obiter). The rule laid down in this 
section is not inflexible, and the section must be read 
as qualified by some such phrase as “unless the context 
otherwise requires.” (Vol 31) 1944 Cal 84 (86) (DB). 

[4] When K period is limited by the lease and the 
period Is expressed to commence “from” a particular 
date, in computing the period that day is to be exclude 
ed. (Vol 31) 1944 Cal 84 (88) (DB). fPe Mukherjea /.j 
© (Vol 30) 1943 Bom 306 (310, 311) : ILB (1943) Bom 
553 (D B) © (Vol 19) 1932 P 0 279 (280) ; 60 Cal 380 ; 
59 Ind App 414 (PC). 

[5] A letting to a monthly tenant is not a letting 
which expires at the end of the first month or at the 
end of each succeeding month nor is there a re-letting 
at the commencement of each month of the tenaney. 
(Vol 32) 1945 Pat 385 (385) (D B). 

[6] Where the parties to an agreement to grant a 
lease intend that the lease is to run from the date of 
its execution, the provisions of S. 110 can be applied to 
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Deteiminatioii of lease. Hf, A lease of immoYeable property determines — 

(a) by afflux of tbe time limited thereby : 

(h) ^iier© SU2I1 tiiiie is limited conditionally on the happening of some event — fay the 
happening of such ©Tent: 

fc) Tfhere the interest of the lessor in the property terminates oBi or his power to dispose 
ol the same extends only to, the happening of any event— by the happening of such 
event: 

( dj m case the interests of the lessee and the lessor in the whole of the property booome 
vested at the same time in one person in the same right: 

[e, by express surrender; that is to say, in case the lessee yields up his interest under 
the lease to the lessor, by mutual agreement between them; 

(fj by implied surrender: 

(ff) hy forfeiture; that is to say, (i) in case the lessee breaks an express condition which 
provides that on breach thereof the lessor may re-enter or (2) in 

case the lessee renounces his character as such by setting up a title in a third person 
or by claiming title in himself; ^[or (3) the leasee is adjudicated an insolvent and 
the lease provides that the lessor may re-enter on the happening of such event]; 
and in ®[any of these cases] the lessor or his transferee ^ [gives notice in writing to 
the lessee of] his intention to determine the lease ; 

(. h) on the expiration of a notice to determine the lease, or to quit, or of intention to 
quit, the property leased, duly given by one party to the other. 


IlUcstration to clause (f)» 

ina ^ property leased, to take effect during the continuance ot 

me esis^ing iease.^^ This is an implied surrender of the former lease, and such lease determines thereupon. 

^ shall become void** were repealed by the Transfer of Property (Amendment) Act, 

M Inserted, iLd. [c] , for ‘ Wer case^ [d] Sub^ 

smutea, :or ^‘ioes soma act showmo’^ 


Section 110 — Note 1 feontd } 

[7] ^ The principle that where no day of commence- 
ment IS named in the lease, the time Lmited begins 
from the making of tie lease has been applied even to 
agricultural leases. (Yoi 61 1319 Oal S87 (838f (DB) 
(\oI 15) 1928 Gai 392 (396j : 65 Cal 435 (DB). 

^ [8] Where no day for commencement of the lease 
IS named, it may commence on another day, if the in- 
wntion 01 the parties implied from the oiroumstances 
IS to make the lease Gommence on that dav f’071 HO 

IlV“ .S'I’m JL* " =53 (!S» : 

[9] Where a tenancy from month to month arises 
by imphoat on nndet S. 106 and there is no express 
oontraot_ of tenaney, the date on which the tenant 

©nterea mto p(^s0ssion cannot be treated as the date 
fmm which the lease is “expressed” to commence 
(Vol 31) 1944 Gal 84 (85, 87) (DB), 

[10] Where there is no evidence as to when the 
lease wag granted and when it was intended to comm- 
aaee the presumption will bo that she tenancy expires 
on the last day of each month. (’08) 8 Cal t Jour 34 
37) * (Vol 23) 1938 Oadh 306 (307) : 12 ^' 0 ^ 24 ! 
(D BJ, 

[11] ^The drsb para of this section is not applicable 
to a peciodieal tenancy such as a tenancy from year to 

fcftm ^943 Bom 306 

(310) : I L B ( 1943 ) Bom o53 (D B). 

[1-2] In order that second paragraph may apply the 
time limited by the lease must be a year, or a number 
of years, and there must be no express agreement to the 
^ ^ (380j .* 60 Gai 380 i 

Ind App 414 (P C). 

[13] Where there is an express agreement to the 
contrary the terms of the agreement ureYail (Vol 951 
1938 Oal 358 (359) ; I L K "l338} 2 Gai Tst ^ 


[14] Lease expressed to be for four years eommeno- 
ing from first day of June, 1921— .Rent for each month 
payable before 7tb ol next month — Eeld there was no 
express agreement to the contrary and lease lasted up 
to midnight of 1st day of June, 1925. (Voi 19) 1932 PC 
279 (280) : 60 Cal 380 r 59 Ind App 414 (PC). 

[15] Time limited by lease being number of years — 
Lease must be deemed to last during whole anniversary 
of day from which tmie commences. (Vol 27) 1940 Ail 
444 (445). 

[16] Lease ^ for lour years commencing on 1-6-1939 
— Stipulation in document that lease would end with 
May, 1943 — Stipulation held constituted express agree- 
ment to contrary. (Vol 34) 1947 Gal 68 (70) (DB). 

SECTION 111 SYNOPSIS 

1. Scope. 

2. Clause (a), 

3. Renewal of lease, 

4. Clause (b) 

5. Clause (c). 

6. Death of lessor and lessee. 

7. Clause (d). 

8. Surrender— General. 

9. Clause (e), 

10. Clause (£). 

11. Clause (g). 

12. Forfeiture — Permanent lease 

13. Forfeiture for breach of condition. 

14. Forfeiture for denial of title. 

15. Forfeiture on insolvency of lessee. 

16. Notice of intention to determine lease on for- 

feiture. 

17. Tenant cannot deny his landlord's title— 

Estoppel. 

18. Re-entry on forfeiture. 

19. Who can enforce forfeiture. 

20 . Forfeiture of service tenures. 
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SECTION ill --- SYNOPSIS (contd.) 

2L Clause (h). 

22. Tenancy at will. 

23. Leases not governed by the Act. 

24. Joint lessors — .Termination of lease. 

25. Possession after determination of tenancy. 

L Scope [1] This section does not apply to i 

lease created by devise. (Yol 11) 1924: Oudh 305 (305, 
(306) : 27 Oadh Gaa 1. 

[2] This section does not apply in terms to agricul- 
tural leases which are exempted from its operation by 
S. 117. (Yol 24) 1987 Gal 669 (669) : ILR (1907) 1 Gal 
679 (D B). 

[3] This section does not apply to leases executed 
before the Act was passed. (Yol 25) 1938 Cal 128 (129) 
(D B). 

[4] So long as a tenancy is not determined in one 
of the ways known to law, a tenant cannot ha ejected 
as a trespasser, (’28) 112 Ind Gas 257 (258) (DB) (Mad) 
m (Yol 6) 1919 Mad 1135 (1136) (D B) ^ (Yol 13) 1926 
Nag 253 (255) ® (’82) 11 Cal L Rep 387 (388) (DB). 

[5] The determination of a lease determines also, 
with one exception, all interests derived from'the lessee. 
(Yol 13) 1926 Nag 82 (63) ^ (Vol 14) 1927 Oudh 339 
(340) : 2 liuck 612 ^ (Yol 19) 1932 Nag 107 (109) : 28 
Nag L E 93 (Yol 4) 1917 Cal 236 (241) (D B) 5* (Yol 
11) 1924 Mad 776 (777) (DB). 

[See however (Yol 12) 1925 All 580 (582, 583) : 4? 
All 589 pB).] 

[6] A lease for a term is not determined merely by 
the lessor unlawfully entering on the leased property 
before the expirv of the term. (Yol 14) 1927 Lah 1 (4): 

7 Lah 423 (D B), 

2. Clause (a). —[1] A lease from year to year does 
not terminate at the end ol each year, though it is 
terminable by a notice to quit at the end of any year. 
(»02) 12 Mad L Jour 194 (196) (D B) ® (Yol 13) 1928 
Nag 201 (202), 

[2] A lease for a term of years p? ima facie implies 
that the lessee’s right to the property demised ends 
with the term. It does not ^rima facie import any 
right of renewal. (Yol 2) 1915 P 0 59 (66) : 39 Bom 
625 ; 42 Ind App 229 (P C), 

[3] No act either by the lessor or by the lessee such 
as a notice to quit is necessary to determine a lease for 
a term of years. (Yol 18) 1931 Ail 649 (650) (D B) ^ 
(Vol 27) 1940 Lah 410 (412) (DB) ^ (Yol 13) 1926 Nag 
201 (202) © (Vol 19) 1932 All 314 (315) (DB). 

[4] Where a lease for a term of years provides ex- 
pressly that after the expiry of the term the tenancy is 
terminable by a notice, the lease is not determined 
until such notice is given. (Yol 1) 1914 Mad 301 (303), 

3, Renewal of lease.“-[l] A covenant for renewal 
in a lease will, as a general rule, be construed as a 
oovenant lor a single renewal and not as a perpetual 
renewal. (Yol 26) 1939 Cal 77 (78) © (’83) 7 Bom 109 
(116) © (Vol 13) 1926 Cal 1065 (1067): 53 Cal 590 
(DB) © (Yol 24) 1937 All 328 (331) (DB). 

[2] Where a lessee has an option to ask for a 
renewal but does not ask for it before the expiry of the 
term and merely continues in possession he becomes 
merely a tenant from year to year after the termina- 
tion of the original tenancy. (Vol 31) 1944 Bom 210 
(213) © (Vol 7) 1920 Bom 215 (215) (DB). 

[3] If the covenant for renewal in a lease itself 
requires the lessee to exercise his option before the 
expiry ol the term he will lose his right if he does not 
©xercisa it within time, (Yol 5) 1918 Cal 59 (61) (DB) © 
(Yol 16) 1929 Cal 407 (407) (DB). 

[4] Where a lease is for 3 years with an agreement 
to grant a further lease for 6, 7, 14 or 21 years, the 
lessee will be entitled, even after the expiry of the 


8 years and while continuing in possassion as a tenant 
from year to year, to call upon the lessor to renew thd 
lease for 5, 7, 14 or 21 years. But the lessor may, at 
any time, call upon the lessee to exercise Ms option and 
may, in default, determine the lease, (’05) 27 All 696 
(699) © (Vol 25) 1938 Cai 72 i (726) (D B). 

[5] Where the option £cr renewal does not state the 
terms of the renewal, the new lease would be for the 
same period and on the same terms as the original lease 
in respect of all essential conditions except as to the 
covenant for renewal itself. (Vol 26)1939 Cal 77 (78) © 
(Vol 25) 1933 Oal 724 (727 j (DB) © (Vol 5) 1918 Cal 
S91 (392) (DB). 

[6] A covenant ‘ that the lease shall, and may, be 
renewed” under certain circumstanees means the leas© 
as a whole. (Yol 15) 1928 P G 258 (260): 51 Mad 885: 
55 Ind App 423 (PC). (Eeversing (Yol 14) 1927 Mad 
513 (516): 50 Mad 595.) 

[7] A covenant for rouewal in a lease by a Hindu 
widow having only a limited ©state has been held to 
be not binding on the estate altar her death, (Yol 24| 
1937 All 328 (331) (DB). 

[8] A lease contained the clause “After my enjoy- 
ment of the said bazar taken settlement of, and on my 
being in possession thereof for the full term under the 
lease you will be at liberty to lease out this bazar 
afresh at an appropriate jama and I shall be entitled 
to take settlement again at your will, otherwise I will 
relinquish the ijara in your favour” — Held that the 
covenant was not in essence a covenant for renewal 
with the lessee On the other hand any renewal which 
might be made with him was entirely subject to the 
pleasure of the lessor. (Yol 34) 1947 Cal 378 (SSI) (DB). 

4. Clause (b).-~[l] It has been held that a service 
tenancy under which the tenant holds the land on 
condition thac if he refuses to render service the lease 
will determine, may fall within clause (b), (Yol 4) 1917 
Cal 116 (117) (DB). 

5. Clause (c), — [1] Where the interest of the lessor 
in the property terminates or his power to dispose ol 
the same extends only to the happening of any event, 
the lease will terminate on the happening of such event, 
(1900) 27 Cal 156 (162): 26 Ind App 216 (PC) © 
(Yol 6) 1919 Oudh 278 (283) (DB). 

[2] Where a mortgagee grants a lease, the lease will 
determine on the redemption oi the mortgage. (Yol 8) 
1921 Mad 393 (393) (DB) © (HO) 8 Ind Cas 466 (467); 

1 Hpp Bur Rui 14 © (’08^ 1908 All W N 241 (241). 

[3] A sub-lease by a lessee lor a lerm of years wib 
be determined by the expiry ol the period of the head 
lease. (Yol 2) 1915 Cal 64 (65) (DB). 

[4] A lease by a Hindu widow or other limited 
owner in Hindu law does not necessarily terminate 
with her death. The reversioners may, at their option, 
treat it as valid for the full term leased or may treat 
it as determined on the death of the limited owner. 
(’07) 34 Cal 329 (333): 34 Ind App 87 (PC) © (’01) 28 
Cai 532 (539) (DB). 

[5] Where the reversioners treat the lease by a 
limited owner under Hindu law as determined after 
the death of the limited owner, the tenancy will ba 
determined without any further act being necessary to 
determine it. (Vol 10) 1923 Pat 130 (131): 2 Pat 171 
(DB). 

6. Death of lessor and lessee._[l] The death 
of the lessor does not determine the lease, except in 
cases where his own interest ceases on his dea^ih or it 
is provided in the lease that the lease shall terminate 
on his death. (Yol 16) 1929 Nag 23 (26) © (’83) 6 AH* 
191 (194) (DB). ^ ^ 

[2] A lease is a heritable right. (Vol 27) 1940 Oal 
89 (91): I L B (1989) 2 Oal 254 © (Vol 29) 1942 Oudh 
325 (326): 17 Luck 712. 
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[3] The death of a lessee does not terminate the 

lease hut the interest survives to his legal represen- 
tatives. (Vol 16) 1929 Nag 23 (26) (’82) 5 All 191 

(194) (DB) ijt (Vol 27) 1940 Cal 89 (91): I L R (1939) 2 
Oal 254 (Vol 14) 1927 Lah 423 (423) ^ (Vol 15) 1928 
Iiab 937 (938). 

[4] The death of one of the joint lessees will not 
determine the lease until both of them are dead 
without leaving any legal representative. (Vol 12) 1925 
Pat 228 (236). 

[5] A lease for an indefinite period is determinable 
by the death of the lessee. (Vol 14) 1927 Cal 179 
(181) (DB). 

[6] A lease for five years with an agreement that 
the lessor would continue to give the land at the same 
rent, should the tenant require the land, is a lease for 
the life of the tenant. (Vol 18) 1933 Bom 178 
(180, 181) (DB). 

[V] A lease to a company for a specific purpose 
would come to an end when the company becomes 
defunct. (Vol 10) 1923 Nag 243 (245, 246). 

7. Clause (d) — [1] In cases outside the Act, ft 
has been held that merger is a matter of intention of 
the parties and not a thing which occurs ipso jure upon 
the acquisition of a superior with inferior right. (Vol 9) 
1922 P 0 94 (95): 48 Ind App 485 (P C). 

[2] By virtue of S. 2, clause (e), this clause will not 
apply where a lease is created before the Act, even 
though the union of interests is after the Act, and 
the question of merger in such cases must be decided 
with reference to the rule of intention. (Vol 31) 1944 
Cal 282 (283) (DB). 

[But see (’09) 36 Oal 802 (806) (DB) ^ (Vol 1) 1914 
Oal 489 (493).] 

[3] There is no merger unless the interests united 
are co-extensive. (Yol 9) 1922 Cal 281 (285) (DB) 
(’ll) 7 Nag liE 154 (158). 

[4] It is necessary that the interests of the lessor 
and the lessee in the whole of the property should 
become vested in the same person in the same right. 
(Vol 6) 1919 Pat 390 (391) (DB) (Vol 23) 1936 Pat 63 
(64) © (Vol 22) 1935 Lah 522 (523), 

[5] A. lessee of the entire interest in certain properties 
acquiring one-eighth interest in the proprietary rights 
thereof does not cause merger. (Vol 24) 1937 Mad 398 
(399), 

[6] The purchase by the tenant of a fractional share 
of the property does not cause a merger, (Vol 18) 1931 
P 0 63 (64): 6 Luck 197: 58 Ind App 75 (PC). 

[7] The taking by the tenant of a usufructuary 
mortgage of the holding does not effect a merger. (*19) 
52 Ind Gas 236 (236) (All) © (’02) 24 All 487 (491) 
(DB). 

[8] Where a merger takes place, subordinate interests 
derived from the lessee will also come to an end unless 
the holder of such subordinate interest can show some 
equity in his favour. (’06) 2 Nag L R 29 {30)©(Vol 34) 
1947 All 240 (242). 

[9] Governor-General in Council taking possession 
of a person’s land under S. 16, Land Acquisition Act 
and leasing same to railway — Possession not given by 
such person — Management of Railway passed to 
Governor-General in Council — Latter held bad right 
to maintain suit for ejectment against the person. (Yol 
34) 1947 Pat 263 (264) (DB). 

8. Surrender General.— [1] Where there are 
more lessors than one, a surrender must be made to all 
of them, (Vol 1) 1914 Nag 84 (86) : 10 Nag L R93 © 
(Yol 8) 1921 Pat 341 (343). 

[2] Where to the knowledge of the lessee, the lessor 
T has transferred the property to X, the lessee cannot 


thereafter validly make a surrender to 7, (’01) 3 Bom 
L R 679 (630) \DB). 

[3] A tenant of one co-owner cannot make a valid 
surrender to another co-owner, (Vol 5) 1918 Mad 1152 
(1152) (DB). 

[4] A surrender by one of several joint lessees is 
valid only as to his share. (Vol 10) 1923 Rang 151 
a52) : 1 Rang 19 (DB) © (Vol 18) 1931 Nag 159 (160): 
27 Nag L R 116. 

[6] A surrender cannot be made so as to prejudice 
the rights of a third person. (’99) 12 C P L R 134 (136) 
© (Vol 23) 1936 Nag 171 (174)©(Vol 12] 1925 Cal 1238 
(1240) (DB). 

[6] A surrender does not affect the rights of a sub- 
lessee. (Vol 4) 1917 Cal 236 (241) (DB) © (’96) 18 All 
354 (357) (DB). 

[7] Where a valid mortgage baa been executed by 
the lessee, the rights of the mortgagee are not affected 
by the surrender. (Vol 1) 1914 Nag 38 (40):10 Nag L R 
129 © (’ll) 33 All 335 (336) (DB) © (Vol 10) 1923 All 
295 (295) (DB). 

[8] Where the lessor has mortgaged the land and 
the right to receive the rent, he cannot accept a surren- 
der of the lease without the concurrence of the mort- 
gagee. (Vol 17) 1930 Bom 329 (330) (DB), 

[9] It is open to a lessee to surrender before he need 
if he so dtsiras if the lessor is prepared to accept the 
surrender, (Vol 34) 1947 Nag 188 (190). 

9, Clause (e). — [1] A mere lelinquishment or 
abandonment by the lessee of the holding without ac- 
ceptance on the part of the lessor is not a surrender- 
(Vol 3) 1916 Cal 454 (455). 

[2] The lessee cannot by merely giving notice of re" 
linquishment get rid of his obligations under the leaser 
The mere fact that the lessor has received the notice 
cannot be construed as an assent on his part to the re- 
linquishment (’92) 15 Mad 67 (6S) (DB) © (’83) 9 Cal 
671 (677) (DB). 

[3] It has been held that this clause does not apply 
to cases where the lease contains an express clause that 
the lessee should not surrender before the expiry of tbs 
term. (’09) 2 Ind Gas 633 (633) (DB) (Cal). 

[4] A lease provided that the lessee may surrender 
any portion, or the whole of the property, and the 
lessee, by a written notice purported to surrender a 
portion of the property, but nevertheless continued in 
possession of a part of such portion t Held that the 
surrender was not valid in law and could not be treated 
as valid to the extent to which possession was given up» 
(’99) 26 Cal 29 (37, 38) : 25 Ind App 210 (PC). 

[5] A lease for 999 years provided for the surrender 
of the lease by six months* notice by the lessee, and the 
lessee gave such notice and vacated the land demised ; 
Held that the surrender was properly made. (Vol 5) 
1918 P C 125 (128) : 46 Cal 552:45 Ind App 275 (PC). 

[6] A surrender need not be in writing. (Vol 6) 1919 
Pat 13 (14) (DB) © (’90) 13 Mad 124 (127) (DB) © (Yol 
6) 1919 Cal 840 (840) (DB) © (Yol 7) 1920 Cal 858 (856) 
{DB)©(’02) 25 All 77 (79). 

[But see (Yol 23) 1936 Cal 774 (779, 780) (DB).] 

[7] Where the original lease is by a registered instru- 
ment, a surrender of a portion of the lease with an 
abatement of rent can be e&cted only by a registered 
instrument. (’21) 63 Ind Cas 483 (484) (DB) (Cal)©(YoI 
12) 1925 Nag 459 (480). 

[8] A conditional surrender will operate only on the 
performance of condition. (Yol 20) 1933 Pat 446 (448). 

10. Clause (f). ^ — [1] The acceptance of a new 
lease during the continuance of the old lease operates 

as a surrender in law, of the old lease. (Vol 26) 1939 
Pat 698 (601) : 18 Pat 317 (DB) (Vol 21) 1934 All 
787 (789) (DB). 
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[2] The subsequent grant, to the lessee o£ land for 
oultivation of eofiee, of mining rights in such land does 
not imply a surrender of the lease forcoSee cultivation. 
(Yol 12) 1925 Mad 1277 (1277, 1278):48 Mad 815 (BB). 

[3] The execution of a kabuliat by the tenant merely 
recognising an already existing right is not implied 
surrender of the old tenancy and the creation of a new 
one. (’04) 32 Cal 51 (60) : 31 Ind App 149 (P C) 5<{’04) 
32 Cal 41 (50) : 31 Ind App 144 (P 0). 

[4] If the new lease is void or voidable or does not 
pass an interest according to the contract or intention 
of the parties, it does not operate as an implied surren- 
der of the old lease. (Yol li) 1924 Gal 355 (356) (DB) 

(MO) 8 Mad L Tim 309 (310) (DB). 

[5] Where there is no actual demise by way of a 
new lease the acceptance of payment of rent from a 
person who has acquired an interest in the lease under 
an agreement with the tenant with the assent of the 
landlord does not operate as an implied surrender. (’10) 
20 Mad L Jour 555 (561) (DB). 

[6] Though the taking of a new lease will be an 
implied surrender of the old lease, it will not affect the 
validity of the acts done under the old lease. (Yol 25) 
1938 Nag 377 (384) ; I L R (1939) Nag 432 (DB). 

[7] A mere non-payment of rent does not constitute 
an implied surrender. (’96) 18 All 290 (294) (DB). 

[8] A mere relinquishment of the tenancy does not 
operate as a surrender, but if it is accepted by the 
lessor by taking over possession, it amounts to an impli- 
ed surrender. (Yol 26) 1939 Oudh 257 (267) : 14 Luck 
723 (DB) © (’08) 7 Cal L Jour 309 (311) (DB). 

11. Clause (g). — . [1] “Forfeiture” implies the 
loss of a legal right by reason of some breach of obliga- 
tion. (’06) 30 Bom 466 (472) (DB). 

[2] The Courts lean strongly against forfeiture. (Yol 
21) 1934 All 103 (105) ^ (Yol 6) 1919 Mad 897 (899) 
(DB) ^ (Yol 3) 1916 Mad 652 (653) (DB). 

[3] If the plaintiff comes to a Court relying on forfei- 
ture, he must prove his right strictly. (’03) 5 Bom L R 
1016 (1019) {DB)^<(Yol 12) 1926 Cal 1212 (1213, 1214) 
(DB) © (Yol 13) 1926 Mad 1202 (1202) : 50 Mad 331© 
(Yol 20) 1933 Cal 890 (891) : 60 Cai 1110. 

[4] This clause should not be extended to cases not 
strictly covered by it. (Yol 6) 1919 Mad 886 (887) (DB). 

[5] Covenants, the breach of which entails forfeiture, 
are always to be strictly construed against the lessor. 
(Yol 12) 1925 Mad 57 (58) © (Yol 24) 1937 Cal 636 
(637) (D B) © (Yol 22) 1935 Mad 163 (165) : 58 Mad 
378 (DB). 

[6] Where it is not established that there was a 
lease no question of forfeiture under this clause can 
arise. (Yol 30) 1943 Oudh 105 (106) © (’07) 10 Oudh 
Cas 31 (33) (D B) © (Yol 23) 1336 Ail 385 (386) (DB). 

[7] A lease cannot be determined in part, by for- 
feiture. (Yol 23) 1936 Mad 252 (255) © (’82) 4 All 174 
(176) (DB). 

[8] Under the kanom in Malabar, wilful and exten- 
sive waste by the kanomdar is a ground of forfeiture. 
(’99) 9 Mad L Jour 306 (308, 309). 

12. Forfeiture — Permanent lease [1] A perma- 

nent lease is liable to be forfeited on breach of a condi- 
tion which provides that on breach thereof the lessor 
may re-enter. (’83) 7 Bom 256 (260) (D B). (Condition 
against alienation.) © (Yol 4) 1917 Cal 236 (239) (DB), 

[2] A permanent lease is liable to be forfeited on the 
ground of denial of title. (Yol 20) 1933 ifeom 97 (99) : 
57 Bom 194 (DB) © (Yol 17) 1930 All 479 (481) (D B) 
© (’97) 24 Gal 440 (448)© (Yol 20) 1933 Lab 221 (222): 
13 Lah 796 (DB) © (Yol 4) 1917 Cal 86 (87) (D B) © 
(Yol 6) 1919 Mad 266 (268) (D B) © (Yol 6) 1919 Mad 
897 (899) (D B) © (Yol 3) 1916 Pat 417 (418) : 1 Pat 
L Jour 157, 


[3] Where a permanent lessee in a suit by the lessor 
claims to have been In adverse possession of the land 
for over 12 years, the lessee claims title in himself 
within el. (g) and it amounts to a disclaimer of title. 
(Yol 32) 1945 All 286 (286) : I L R (1945) All 222. 

13. Forfeiture for breach of condition.— [1] Even 
in cases not governed by the Act, unless there is a pro- 
viso for re-entry, a breach of a condition or covenant 
will not entail a forfeiture. (’08) 1908 Pun Be No. 53. 
p. 264 (264) © (Vol 1) 1914 Lah 472 (472) : 1914 Pud 
Be No, S3 © (Yol 16) 1929 Oudh 529 (532, 533] : 4 
Luck 643 (DB). 

[2] Breach of a condition of attendance by the 
lessee on the lessor on ceremonial occasions does not 
operate to cause a forfeiture. (Yol 6) 1919 P G 1 (5) : 
46 Ind App 109 : 42 Mad 589 (PC). 

[3] What is meant by an “express condition” is that 
the condition can be gathered from the words of the 
instrument, giving to them their ordinary meaning so 
thac the Court may be certain that such condition was 
part of the stipulation between the parties and was 
understood to be so by them. (’10) 8 Mad L Tim 238 
(289) (D B). 

[4] It has been held that even a valid condition 
against alienation will not operate to cause a forfeiture 
or render the alienation in breach of it inoperative, un- 
less there is a proviso for re entry by the lessor for the 
breach of the condition. (’06) 28 All 400 (401) (D B) © 
(’03) 26 Mad 157 (161, 162) (D B) © (Yol 7) 1920 Mad 
1006 (1008) : 43 Mad 503 (S B) © (Vol 16) 1929 Cal 
228 (229) (B B) © (Vol 8) 1921 Cal 474 (476) : 47 Cal 
979 (D B). 

[But see (’97) 21 Bom 195 (197) (DB).] 

[5] An alienation will not cause a forfeiture where 
one of the incidents of a tenure is that it is transferable. 
(Yol 12) 1925 Mad 914 (914). 

[6] A transfer will put an end to a tenure though no 
right of re-entry is reserved, where one of the incidents 
of a tenure is that it is not transferable. (’13) 36 Mad 
380 (382) {D B) © (Vol 8) 1921 Oudh 13 (13). 

[7] A condition against alienation means a condition 
against alienation by act of parties and not one by ope- 
ration of law or by or in execution of a decree. (’90) 12 
All 192 (197) (DB)©(’93)20 Cal 273 (278) (D B) © 
(Yoi 3) 1922 Cal 96 (97) (D B). 

[8] A condition against alienation is not broken by 
an aUenation of a part of demised premises. (Yol 24) 
1937 Cal 636 (637) (DB) © (Yol 19) 1932 Gal 787 (788): 
60 Cal 47 (D B) © (Yol 13) 1926 Mad 1202 (1202) ; 60 
Mad 331 © (Yol 12) 1925 Mad 57 (53). 

[9] A condition against alienation is not broken by 
an alienation by only one o! several lessees. (Yol I) 
1914 All 305 (306) © (Vol 23) 1936 Pat 450 (455) : 15 
Pat 680 (DB). (Where share of each tenant is specified 
landlord may re-enter on the share of person alienat- 
ing.) 

[10] A condition against an assignment is not broken 
by a sub-demise of the lease by way of mortgage. (Yol 
16) 1928 Gal 681 (683) (D B). ( (Yol 15) 1928 Cal 99 : 
54 Cal 948, Eeversed.) 

[11] A condition against alienation is not broken by 
an alienation which is not valid and operative. (Vol 25) 
1938 P 0 20 (22) : 65 Ind App 45 : 17 Pat 69 : 32 
Sind L B 276 (P 0) © (Yol 23) 1936 Pat 372 (377) ; 15 
Pat 460 (DB). 

[12] A condition against alienation to “any person 
or persons” is not broken by an alienation by one 
lessee of Ms share in favour of his eo-lessee. (Yol 14) 
1927 Mad 261 (263) 

[13] Stipulation in lease that if lessee or his snooes- 
soxs transferred the lands, the lessee or transferee 
would be liable to pay landlord one-fourth of Considera- 
tion-Otherwise, transfer not valid and landlord would 
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Section Ill-Note 13 (contd,) 
be entitled to possession and title under lease would ^be 
extinguished — Terms to be operative between parties 
and their representatives— Transfer by assignees from 
original tenant’s heirs — Treating condition as a res- 
trictive condition against alienation, it was perfectly 
valid and binding upon the persons deriving title 
through or from the original parties — Apart from it, 
psipulation amounted to a covenant running with xhe 
land. (Vol 29) 1942 Cal 452 (454) (DB). 

[14] A wakf created by a tenant is not such a deah 
ing with the property as to entail a foifeiture of tenancy. 
(Vol 34) 1917 All 49 (50). 

[15] The due payment of rent may he an express 
condition in the lease, a breach of which may cause a 
forfeiture. (Yol 22) 1935 Bah 863 (865} (D B). (There 
must be a provision for re-entry on breach of such con- 
dition.) © (Vol 8) 1921 Nag 10 (11) : 17 Nag L E 205. 

[16] The lessee cannot avoid a lease for a term for 
a breach of a covenant by the lessor. fVol 12) 1925 
Mad 833 (834). 

14. Forfeiture for denial of title.— [1] The land- 
lord’s right of forfeiture arising from disclaimer ol title 
is no part of the contract of tenancy but is a right 
which the law implies in all cases from the relation of 
landlord and tenant, (’96) 20 Bom 354 (361) (F B). 

[2] To constitute a disclaimer of title, there must be 
a direct repudiation of the relation of landlord and 
tenant or a distinct claim to hold the estate on a 
ground wholly inconsistent with the existence of such 
relation, which, by necessary implication is a repudia- 
tion of it. (Vol 3) 1916 Mad 749 (750) (DB). {(1836) 5 
li J Ex 253, Doe d Gray v. Stanian and (’05) 9 Cal 
W N 928, EeL on ] ^ (Yol 8) 1919 Mad 897 (900) (DB). 

[3] The denial of title must be by clear and unambi- 
guous words. (Vol 6) 1919 P G 1 (4) ; 46 Ind App 109: 
42 Mad 589 (P C) 68 (Vol 32) 1945 All 298 (297, 298) ; 
lIiB(1945) All 248 (D B). 

[3a] The denial of title must be to the knowledge 
of the landlord. (Vol 7) 1920 Mad 256 (256) ; 43 Mad 
480 (D B) ^ (Vol 22) 1935 Bom 41 (42) : 59 Bom 194 
(D B) ^ (Vol 6) 1919 Mad 1106 (1108) : 41 Mad 629 
(D B) © (Vol 21) 1934 Lah 289 (290) ; 15 Lah 683 ^ 
(Vol 21) 1934 All 103 (104). 

[4] It has been held that where a tenant admits a 
tenancy but disputes the terms of the tenancy or sets 
up a more favourable tenancy such as a permanent 
tenancy, it is not such a repudiation of the tenancy aa 
would cause foifeiture. (Vol 7) 1920 Bom 63 (53, 64) 
© (’86) 13 Cal 248 (253, 254) (D B) © (Vol 13) 1926 
Oal 1181 (1182) (DB) © (Vol 3) 1916 Nag 16 (16) : 13 
Nag Ii K 11 © (Vol 26) 1939 Oudh 257 (267, 268) : 14 
Buck 723 (D B) © (’04) 27 Mad 23 (24) (D B)© (Yol 3) 
1916 Mad 249 (259) (D B). 

[But see (’84) 8 Bom 228 (230) (D B).] 

[5] Where a person claiming to be the landlord is 
one who claims under a derivative title from the ori- 
ginal landlord and the lessee without repudiating his 
character as tenant states that the original lessor’s 
title is really vested in another person there is no 
disclaimer of title. (Vol 13) 1928 Cal 1205 (1206) (DBj 
© (Vol 6) 1919 Mad 897 (900, 901) (D B) © (Yol 6) 
1919 Mad 266 (268) (D B). 

[6] Where the tenant puts the claimant to proof of 
his title there is no disclaimer of title. (Voi 7) 1920 Cal 
734 (734) (D B) ©(Vol 15) 1928 Cal 313 (316) (D Bj. 

[7] Where the tenant merely requires farther infor- 
mation bona fide before he pays the rent to anybody 
there is no disclaimer of title. (Vol 11) 1924 Bom 454 
|45|) : 48 Bom 541 (D B) ®(Vol 16) 1928 Cal 312 (315) 

[8] Where there is no renunciation of the lease but 
the lessee, being unable to get possession of a part of 


the property claimed by a third person executed a lease 
to him in respect of that part there is no denial 
title. (’08) 7 Cal B Jour 648 (651) (D Bj. 

[9] An admission in good faith by a tenani, ol the 
superior title of a third person to a portion of the lands 
included in the tenancy without denying the landlord’s 
title to receive the entire rent is not such a denial as 
would entail a forfeiture. (Vol 2) 1915 Mad 85 (86) 
(D B). 

[10] A setting up, in a suit to which the landlord is 
not a party, of the title of a third person, without any 
denial oi payment of rent to him before suit does not 
entail a forfeiture. (Vol 2) 1915 Mad 85 (86) (I) B). 

[11] The setting up of the title of a co-sharer land- 
lord is not a denial of the whole title and does not 
work a forfeiture. (Yol 2) 1915 Cal 660 (661) (D B). 

[12] A denial of execution of a kabiihat is not a 
denial of title. (Vol 13) 1926 Cal 1205 (1206) (D B). 

[13] A mere non-payment of rent or a refusal to 
pay rent or the payment of rent to a third person is 
not, in the absence of a renunciation of the relation o£ 
landlord and tenant, a denial of title, and will not puu 
an end to the tenancy or constitute the possession of 
the tenant adverse to the landlord. (Vol 3) 1916 Nag 
15 (16) : 13 Nag L B 11. (Non payment.) © (Voi 10) 
1923 Pat 201 (203) {D B). (Do.)© (’13) 35 All 145 (148) 
(D B). (Do.)© (Vol 11) 1924 Cal 647 (647) (D B). (Do.| 
© (’13) 19 Ind Cas 119 (120) (All). (Do.) ©(Vol 32) 1945 
All 293 (297, 298) :I B B (1945) All 248 (D B). (Do.) © 
(Vol 18) 1931 Nag 106 (105). (Refusal to pay.)© (Vol 1| 
1914 Cal 645 (646) (D B). (Payment to third person.) 
© (Vol 22) 1935 Lah 44l (443) © (’13) 19 Ind Gas 64 
(65) (D B) (Cal) ©(’98) 1898 Bom P J 855 (D B). 

[14] A mere renunciation of tenancy is not a dis- 
claimer oi title unless there is a repudiation of the 
character of landlord and tenant by setting up a title 
in another or by claiming a title in himself. (Vol 1) 
1914 Oal 51 (62) (D B). 

[15] An alienation by the lessee by way ol a sale ct 
a mortgage is not necessarily a denial of title of the 
landlord. (Vol 3) 1916 Nag 15 (16) : 13 Nag L E 11 © 
(’13) 35 All 145 (148) (D B) © (Vol 21) 1934 Bah 289 
(290) ; 15 Lah 683 © (’91) 1891 Bom P J 133 Reprint 
p. 67 (70) (D B). 

[16] A denial of title by some only of several joint 
tenants does not work a forfeiture of the tenancy. (Vol 
22) 1935 Cal 893 (394) ©(12) 39 Cal 903 (905) (D B). 

[17] The denial of title by the lessee, after an 
assignment by him of the lease to another cannot work 
a forfeiture of the assignee’s interest. (Yol 5) 191S 
Bom 132 (132, 134) : 42 Bom 734 (D B). 

[18] In a suit for ejectment filed by the lessor, a 
denial of the landlord’s title in the written statement 
filed by the lessee is not a denial of title ol which ad- 
vantage can be taken in that suit itself. (Vol 6) 1919 
P C 1 (4) : 46 Ind App 109 : 42 Mad 589 (P C). 

[19] A denial in a previous suit instituted by the 
landlord in consequence of which the suit was diamiss- 
ed, can be taken advantage of by the lessor in order to 
maintain a subsequent suit for ejectment. (Yol 30) 
1943 All 279 (230) © (Vol 5) 1918 Pat 174 (175). 

[20] Where the plaint in an ejectment suit alleges a 
denial of title by the defendant before suit and this is 
not denied in the written statement, it has been held 
that the implied admission of a denial of title before 
suit is not such a clear and unambiguous denial before 
sail as would entitle the plainufi to maintain the suit, 
(Vol 10) 1923 Bah 409 (410). 

[But see (Yol 7) 1920 Bah 66 (66).] 

[21] A tenant deuying the title of the landlord be- 
comes liable to immediate eviction at the option of the 
landlord. (’88) 12 Bom 352 (356) (D B) © (’81) 8 Gal 
B Eep 150 (151) (DB) © (Vol 20) 1933 Bah 221 (222), 
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18 Lab 796 (D B) ^ (Yol 7) 1920 Lah 66 (67) (Yol 6) 

1919 Mad 1106 (1106, 1107) (D B) ^ (’90) 17 Cal 196 
(198) (D B). 

[22] A tenant denying the title of the landlord 
cannot claim to be entitled to any notice to quit. (’96) 
20 Bom 364 (362) (F B) ^ (Yol 19) 1932 Lah 43 (44) 4* 
(’06) 33 Cal 339 (342) (D B) ^ (Yol 13) 1926 Mad 143 
(144) © (Yol 4) 1917 Gal 116 (117) (D B) (Yol 14) 
1927 Sind 248 (250) (D B) ^ (’94) 17 All 45 (47) (D B). 

15. Forfeiture on insolvency of lessee. — [1] 
Where, in a lease, there was a condition for re-entry 
on the insolvency of the lessee, and the lessee’s inte- 
rest was purchased in execution of a decree by X and 
thereafter the lessee became insolvent, it was held that 
the “lessee” for the purpose of the conditibn, was, 
under the circumstances, really X and that as he did 
not become insolvent, no forfeiture took place. (Yol 12) 
1925 Gal 760 (751). 

[2] A disclaimer of a lease by the Official Assignee 
under S. 62 of the Presidency Towns Insolvency Act, 
1909, puts an end to the lease and the lessor’s interest 
becomes thereby accelerated without anything further 
being done. (’36) 63 Cal 1123 (1134) (D B). 

16, Notice of intention to determine lease on 
forfeiture. — [1] Where a forfeiture is incurred, by 
reason of an act or omission on the part of the lessee, 
the lessor has an option to take advantage of it. (Yol 7) 

1920 P C 190 (192) (P C). 

[2] The lessor wishing to determine the lease for 
forfeiture must give a notice in writing to the lessee of 
bis intention to determine the lease. (Yol 27) 1940 
Oudh 92 (92). 

[3] The service of notice must be proved by legal 
evidence, (Yol 7) 1920 P 0 190 (197) (P C). 

[4] It has been held that in cases not governed by 
the Act, the necessity for an overt act showing the 
mtentlon to determine the lease is not necessary. 
(Yol 2) 1915 Mad 813 (814) : 38 Mad 446 (DB)© 
(Yol 6) 1919 Mad 266 (268) (DB), (Lease before Act 
tsame into force.) ^ (Yol 19) 1932 Cal 221 (225) I 68 
Cal 1359 (DB). 

[But see (Yol 22) 1985 Mad 943 (944).] 

[5] Where a lease provides that on breach of condi- 
tion the lessee should be given notice according to law 
before ejectment, the tenant cannot be ejected unless 
a notice according to the contract is given. (Yol 4) 
1917 Cal 426 (426) (D B). 

[6] Even after service of notice, the lease is still 
voidable and not void. (Yol 32) 1945 Pat 260 (262, 
264) ! 24 Pat 109 (F B). 

17. Tenant cannot deny his landlord’s title — 
Estoppel. — [1] It has been held that even though the 
lease expires by efflux of time, a tenant who has been 
let into possession under the lease cannot deny the 
landlord’s title under 116 of the Evidence Act, 
BO long as he has not openly restored possession by 
surrender to his landlord. (Yol 2) 1915 P 0 96 (98) : 
42 Ind App 202 : 37 All 557 (P C) © (Yol 14) 1927 
P 0 151 (165) : 54 Ind App 276 : 6 Bang 427 (PC). 

[2] Even where the tenant has not been let into 
possession by Z, if once the relation of landlord and 
tenant comes into existence between them, the tenant 
cannot dispute the title of Z, (Vol 15) 1928 Bom 265 
(266, 267) (D B). 

[But see (’85) 11 Cal 619 (524) (D B).] 

[3] An under-tenant or assignee from the leasee or 
a person who comes in by collusion with the lessee 
is bound by the estoppel against the tenant and can- 
not deny the title of the original landlord. (Vol 19) 
19S2 Cal 241 (243) s 69 Cal 739 (DB) *(’90) 13 Mad 
886 (338) (DB), 


[4] A tenant can always show that the landlord’s 
title has determined, since the beginning of the rela- 
tionship of landlord and tenant between them iVol 1S| 
1926 Pat 498 (499) * (’98) 22 Bom 428 (430) (DB) 
*(Yol 16) 1929 Cal 22 (24, 25) : 55 Cal 1013 (DB) 
*(Vol 22) 1935 Bom 144 (147) * (’79) 2 Mad 226 
(229) (DB). 

[5] It is open to a tenant to show that his acknow- 
ledgment of a person as a landlord was due to fraud, 
coercion or misrepresentation. (Vol 4) 1917 Mad 789 
(797, 799): 40 Mad 561 (FB) * (Yol. 25) 1938 Bang 
227 (228) * (’13) 11 All L Jour 341 (343). 

18. Re-entry on forfeiture— [1] Where a right 
of re-entry has accrued to the landlord on breach of 
condition if the lessee resists the piaintifi’s entry, the 
lessor’s remedy is to sue in ejectment and not to make 
a forcible entry. (’12) 15 Oudh Gas 295 (300) * (Vol 2) 
1915 Oudh 218 (219) (DB). 

19. Who can enforce forfeiture [1] A transfer 

of the lessor’s interest carries with it the right to 
enforce a forfeiture and the transfei-ee can enforce 
the same even if the forfeiture was incurred before the 
transfer was made. (Yol 5) 1918 Bom 79 (80) ; 43 
Bom 28 (DB) *(’87) 14 Cal 176 (183). 

[2] A usufructuary mortgagee of the lessor of his 
interest can enforce a forfeiture clause in the lease 
given by the mortgagor. (Yol 23) 1936 Mad 116 (117). 

[3] Where after a notice to determine the lease had 
been given, the lessor granted a new lease in favour of 
a third person it was held that the latter could en- 
force the forfeiture against the previous lessee, (Vol 11) 
1924 Lah 49 (51, 62) (D B). 

20. Forfeiture of service tenures. — [1] In cases 
to which the Act does not apply, the refusal to perform 
service will terminate the service tenure even without 
any overt act being done by the lessor to terminate 
the lease. (Yol 19) 1932 Cal 221 (225) ; 58 Cal 1359 
(D B) * (Yol 10) 1923 Nag 163 (163) *(’05) 2 Cal 
L Jour 403 [406) (DB). 

[2] A notice to quit is not necessary for determin- 
ing a lease where a forfeiture has been incurred for 
refusal to perform service, (Yol 4) 1917 Cal 116 (117) 
(DB) *(Yol 14) 1927 Cal 561 (562) (DB) *(Yui 2) 1915 
Mad 1135 (1136) (DB). 

[3] The dismissal of a ghatwal has been held ta 
carry with it the forfeiture of his tenure. (Vol 19) 
1932 Cal 77 (80) (DB). 

21. Clause (h). — [1] In the case of a lease feoi^ 
year to year or from month to month, it is, in the 
absence of a contract or local law or usage to the 
contrary, terminable by a notice to quit under S. 106, 
(Yol 7) 1920 Nag 62 (62) *(Yol 4) 1917 Mad 141 (141) 
(DB). 

[2] Where there is no tenancy at all no notice to 
quit or determine lease is necessary. (Voi 26) 1939 
Pat 167 (168), 

[3] Where the tenancy is denied no notice to quit 
or determine the lease is necessary. (Vol 6) 1919 
Mad 897 (900) (DB), 

[4] Where a lease is cancelled on the ground of 
fraud no notice to quit or determine the leas© is 
necessary before suing for ejectment. (Yol) 20 1933 
Mad 67 (69) * (’09) 36 Gal 675 (691) (DB). 

[5] A lease if not determined in any of the modes 
provided by clauses (a) to (g) can be determined only 
by a proper notice to quit or to determine the lease. 
(’90) 1890 All W N 175 (176) (D B) *(’96) 6 Mad 
L Jour 59 (61) (DB) *(’84) 8 Bom 164 (3 6b) (DB) 
*(Yol 8) 1921 Pat 334 (336) *iYoi 24) 1937 Pat 391 
(395) (DB). 

[6] An invalid notice does not determine the lease 
or render the possesdion of the tenant wrongful. 
(Yol 23) 1936 Cal 581 (682) *(Yol 16) 1928 All 96 i96). 

1045 & 1046 A. M. 
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112. A forfeiture under section ill, clause (g), is waived by acceptance of rent wMch has 
Waiver of forfeiture, become due since the forfeiture, or by distress for such reiiti or by any othe? 
act on the part of the lessor showing an intention to treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture has been incurred : 

Provided also that, where rent is accepted after the institution or a suit to eject the lessee 
on the around of forfeiture, such acceptance is not a waiver. 


Section 111 — Note 21 (contd,) 

[7] Where an invalid notice Is aeeepted by the land- 
lord and the defect is waived, the lease will be termi- 
^aated. (Vol 12) 1925 Rang 206 (206). 

[8] Where a tenant gives a notice of liia intention 
to quit by a partioulac date, but does not vacate fully 
on that date, the landlord is entitled to another notice 
to quit or an equivalent rent for the period of notice, 
f 10) 1910 Pun L R Eo. 188, p. 537 (^38) : 1910 Pun 
Re Ho. 94. 

[9] A notice to quit or determine the lease must be 
given before a suit for ejectment is instituted. (10) 6 
Eag Xi B 17 (19). 

[10] The Court cannot in its decree in a suit for 
ejectment give notice to quit or determine the lease. 
(‘94) J8 Bom 107 (108) (DB), 

[11] Plea of want of notice cannot be raised for 
first time in appeal (Vol 31) 1944 Pat 77 (86): 22 
Pat 513 (DB). 

22. Tenancy at will — [1] It has been held that 
a tenancy at will is not a lease as defined by the Act 
and this section has, therefore, no application to such 
tenancy. fYol27) 1940 Cal 89 (81); ILR (1939) 2 
Cal 254. 

[But see (Vol 23) 1936 Bom 98 (98).j 

[2] A tenancy at will is determined by the death 
of the tenant or the landlord. (Vol 27) 1940 Cal 89 
(91) : I L R (1939) 2 Oal 254 »i<(Yol 12) 1925 Pat 
S56 (257) (DB) ^<1900) 10 Mad L Jour 201 (202) (DB), 

[3] No formal notice is necessary to terminate a 
tenancy at will (Vol 20) 1933 Pat 561 (562) (DB). 

[4] A verbal demand for possession is enough to 
terminate a tenancy at will (Vol 12) 1925 Pat 256 
(257) (DB) ^P/’07) 34 Cal 57 (64) (DB). 

23. Leases not governed by the Act, ~[1] The 
principles underlying this section may be applied to 
leases not governed by the Act. (’03) 26 Mad 157 
(160) (DB) >5&(Vol 14) 1927 Eag 50 (61) © (Vol 6) 1919 
Mad 1106 (1107) : 41 Mad 629 •J«(Vol 13) 1926 Sind 
m (74, 75) : 21 Sind L R 185 (DB) (’45) 47 Pun 
LR87 (88). (Section 111 (g).) 

[2] A tenancy not governed by the Act and not 
determined on any grounds referred to in clauses (a) 
to (g) can only be determined by a reasonable notice 
to quit. (’79) 4 Ca! 339 (341) (DB) 5'{’04) 8 Cal W N 
774 (778) (FB). 

[5] By some Provincial Acts, a right of forfeiture 
is excluded for denial of the landlord’s title. (Vol 20) 
1933 Mad 165 (166) ^ ('08) 31 Mad 261 (263) (DB) 
S<(’97} 24 Cal 720 (723) (DB). 

[4] This section does not apply to N. W, ¥, Pro- 
vince. (Vol 32) 1945 Pesh 16 (18) (DB). 

24. Joint lessors— Termination of lease.— [1] 
AH joint lessors must act in determining a lease. 
(Vol 1) 19X4 All 160 (161) )2^(Vol 22) 1935 Oal 577 
(577) ©(Vol 11) 1924 Mad 771 (772) (DB) ©(’06) 29 
Mad 29 (34) (DB) ©(Vol 21) 1934 Cal 127 (128) (DB). 

[But see (’87) 11 Bom 644 (648).] 

[2] It has been held that- where a lease is granted by 
several joint lessors, containing a clause for forfeiture 
for non-payment of rent and subsequent to the lease the 
lessors become divided, each of them can enforce the 
forfeiture clause for non-payment of his share of the 
2 ‘eni (Vol 2) 1915 Mad 813 (814) : 38 Mad 445 (DB). 


[3] Where once a lease has been properly deter ^ 
mined one of the lessors may maintain a suit in 
ejectment, making the others parties to the suit» 
(Vol 4) 1917 Mad 151 (153) : 33 Mad 1049 (DB). 

25, Possession after determination of tenancy, 
— [i] The possession of a tenant who holds ov6>’ 
after the determination of the tenancy, without the. 
consent of the landlord is wrongful though not adverse. 
(Vol 21) 1934 ‘Lab 129 (130) (DB) ©(Vol 20) 1933 
Lah 509 (510) (DB) ©(’07) 34 Cal 922 (924) (DB). 

[2] As a person in wrongful possession, a tenant 
holding over will be liable to pay damages to the lessor 
for such unlawful occupation. (Vol 15) 1928 Oal 436 
(438) (DB). 

[3] The words “damages for use and occupation” 
imply an occupation by a person with the permission 
of the owner in which case the law implies a contract 
to pay compensatiOxU for such occupation. (’99) 26 
Cal 338 (347). 

SECTION li2-SYNOPSIS. 

1. Scope. 

2. Acceptance o£ rent, 

3. ‘'Any other act.” 

4. Knowledge of breach. 

5. Effect of waiver, 

6. Second proviso. 

1. Scope. — [1] The Courts always lean against 
forfeiture. (Vol 11) 1924 Mad 649 (650) (D B). 

[2] If the lessor, knowing that a forfeiture has been 
incurred, does any act whereby he acknowledges the 
oontinuance of the tenancy, at a later period, he will be 
regarded in law as having waived the forfeiture. (Vol 27) 
1940 Pat 478 (478, 479) (D B) © (Vol 23) 1936 Mad 252 
(255). 

[3] A lessor cannot proceed on the footing that a lease 
subsists and at the same time claim that it has been 
forfeited. (Vol 7) 1920 P 0 190 (195) (P C). 

[4] Where once the forfeiture is waived, the lessor 
cannot be allowed to retract from it. (1864) 122 E E 
865 (866) : 5 B & S 359, Ward v. Day^{im) 98 E B 
1371 (1371) : Gowp 803, Goodright v. Davids © (’13) 
24 Mad L Jour 263 (265) (S B). (Per Walis J.) 

[5] No question of waiver arises where a lease has 
been determined by the landlord taking advantage ol 
forfeiture, (Vol 18) 1931 Pat 240 (240) (D B) © (’10) 20 
Mad L Jour 655 (558) (D B), (Per Munro J.) © (13) 24 
Mad L Jour 263 (264) (S B). 

[6] Waiver of forfeiture is difierent from waiver of 
notice to quit. The former is matter of election of land- 
lord alone while latter cannot be done without assent of 
both, landlord and tenant, (Vol 32) 1945 Bom 132 
(134) : I L R (1945) Bom 68 (D B), 

[7] Principle cf section applies to the Punjab and 
Delhi province. (Vol 33) 1946 Lah 330 (338) (F B). 

2. Acceptsfnee of rent. — [1] The acceptance of 
rent accruing due after the forfeiture operates as a 
matter of law to waive all forfeitures then known to the 
lessor. (Vol 32) 1945 Nag 255 (256) : I L R (1945) Nag 
629 (D B) © (Vol 32) 1945 Pat 260 (262) : 24 Pat 109 
(FB) © (Vol 27) 1940 Pat 478 (479) (D B) © (’35) 18 
Nag L Jour 159 (163) © (’97) 1897 Bom P J 182 (DB)© 
(Vol 12) 1925 Mad 914 (915) © (Vol 7) 1920 Cal 655 
(657) (D B) © (Vol 1) 1914 All 460 (461). 
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118. A noliice given under seofcion 111, clause (h)^ is waived, with the espcess or implied 
Waiver of notice to quit, consent of the person to whom it is given, by any act on the part of the 
person giving it showing an intention to treat the lease as subsisting. 

Illustrations, 

(a) Af the lessor, gives H, the lessee, notice to quit the property leased. The notice expires. B tenders, and 
A accepts, rent which has become due in respect of the property since the expiration of the notice. The notice 
is waived. 

(b) A t the lessor, gives B, the lessee, notice to quit the property leased. The notice expires, and B remains 
l-n possession. A gives to B as lessee a second notice to quit. The first notice is waived. 


Section 112— Note 2 (oontd.) 

[2] It operates as a waiver even though it is accep- 
ted under protest or conditionally without prejudice to 
the forfeiture. (Yol 26) 1939 Oudh 257 (263) : 14 Luck 
723 (D B) ^ (Vol 2) 1915 Cal 454 (456) (D B) ^ (Yol 7) 
IS20 P C 190 (195, 197) (P Cj. (Conditional accept- 
Mce.) © (Yol 22) 1935 Mad 454 (455) (D B). (Do.) 

[3] Even If the lease provides that a waiver must be 
©spressed in writing receipt of rent operates as waiver. 
(Vol 7) 1920 P C 190 (195) (P C). 

[4] The fact that the rent received is credited to a 
suspense account will not prevent it from operating as a 
waiver of forfeiture. (’83) 9 Cal 843 (846) (D B). 

[5] Lessee after forfeiture of lease remitting amount 
as rent but lessor accepting it as damages for use and 
oooupation — Acceptance is of rent and operates as 
waiver of forfeiture, (Vol 32) 1945 Pat 260 (261, 262) : 
24 Pat 109 (F B). 

[6] Acceptance of rent due prior to forfeiture, though 
made after forfeiture does not operate as a waiver. 
(Vol 33) 1946 Ail 328 (329) © (Vol 32) 1945 Nag 255 
(256) : 1 L R (1945) Nag 629 (D B) © (Yol 3) 1916 Cal 
931 (933) (D B) © (Yol 11) 1924 Cal 520 (522) (D B) © 
(1863) 33 L J Q B 3 (10) ; 11 W R (Eng) 948, Ward y. 
Bay, 

[7] Acceptance of rent from any person in possession 
will operate as a waiver. (’25) 90 Ind Cas 832 (833) 
(D B) (Cal). (Subdessee.) © (’96) 20 Bom 439 (446). 
(Assignee.) 

3. ‘^Any other act.” — [1] As instances of other 
acts may be mentioned the following: 

(a) Demand for rent due after forfeiture. (’87) 14 Cal 
176 (184). 

(b) Action for rent due after forfeiture. (Yol 8) 1921 
Mad 284 (284) (D B)©(Yol 7) 1920 Cal 899 (900) (D B)© 
(Vol 3) 1916 Pat 409 (410) : 1 Pat L Jour 185. 

(c) A fresh notice to terminate a tenancy is waiver of 
prior forfeiture. (Yol 11) 1924 Bom 454 (456) *. 48 Bom 
541 (D B). 

(d) A notice to quit given by the lessor. (Vol 27) 1940 
Fat 478 (479) (D B) © (Yol 32) 1945 Pat 260 (262) : 24 
Pat 109 (F B). ((Vol 27) 1940 Pat 478, Affirmed,) 

[2] It is not sufiScient that the lessor, knowing that 
a forfeiture has been incurred, is merely silent, (Yol 10) 
1923 Nag 129 (130). 

[But see (Yol 32) 1945 All 293 (297) : I L B (1945) 
All 248. (Disclaimer of lessor’s title — No action for 
several years— Forfeiture held waived.) © (Voi 11) 1924 
Lah 281 (285), (Do.)] 

[3] Where the lessor in granting a receipt for rent 
due prior to forfeiture, described the grantee of the 
receipt as a ‘‘tenant,” it was held that this was not a 
waiver. (Yol 3) 1916 Cal 931 (934) (D B). 

4. Knowledge of breach. — [1] The lessor must 
have notice or knowledge of the forfeiture at the time 
of the supposed waiver. (Yol 19) 1932 Cal 787 (789) : 60 
Cal 47 (D B) © (’91) 1891 Bom F J 107 (D B). 

[2] The onus is on the lessee to show such knowledge 
on the part of the lessor. (Yol 19) 1932 Cal 787 (789) : 
60 Cal 47 (D B). 

5. Effect of waiver. — [1] A waiver of a forfeiture 


operates as regards all prior causes of forfeiture. (’12) 16 
Cal W N 104 (106) (D B). 

[2] Waiver does not preclude the lessor from taking 
advantage of subsequent causes of forfeiture. (Yol 23) 
1936 Pat 493 (495) : 15 Pat 673 (D B) © (Yol 3) 1916 
Lah 403 (404) © (’92) 1892 Eom P J 353 (D B) © (Yo! 
11) 1924 Mad 776 (777) (D B). 

[3] Where the breach is of a continuing nature the 
waiver of any forfeiture up to a certa.in day will afiord 
no defence to an ejectment for a subsequent breach. 
{’67) 8 Suth W R 138 (139) (D B). (Covenant to keep 
premises in repair.) 

[4] Non-payment of rent at a stipulated rate month 
after month is a continuing breach — The landlord’s 
conduct in having waived his right to forfeit on such a 
breach for any particular month or months does not 
destroy Ms right to forfeit on similar breaches in a sub- 
sequent months (Yoi 8) 1921 Bom 307 (308, 309) ; 45 
Bom 535. 

[5] A waiver once made is irrevocable as to the for- 
feiture waived, and the lessor cannot subsequently claim 
to enforce the forfeiture. (Yol 7) 1920 P C 190 (196) 
(PC). 

6. Second proviso. — [1] An acceptance of rent 
after the institution of a suit for ejectment on the 
ground of forfeiture is not a waiver. (Yol 33) 1946 Lah 
330 (338) (F B) © (’10) 8 Mad L Tim 99 (99) (D B) © 
(’66) 2 Bom H 0 R 66 (63). 

Section 113 — Note 1 

[X] The section will not apply where the landlord 
claims to treat the tenant as a tenant from year to 
year but the latter asserts a permanent tenancy. (Yol 
14) 1927 Pat 305 (308) (DB). 

[2] Sections 113 and 116 have not made the Indian 
law different from the English law on the question 
whether the acceptance of payments by the landlord 
after the notice to quit amounts to waiver of the notice. 
(Yol 32} 1945 Bom 132 (135} : I L R (1945) Bom 
68 (DB). 

[8] The acceptance of rent accrued due before the 
date of the notice do quit is not a waiver of the notice 
to quit. (Vol 8) 1921 Cal 126 (127) (DB) 

[4] The acceptance of rent accrued due suhaequent 
to the notice is a waiver of the notice. (Vol 13) 1926 
Cal 763 (763). 

[5] It is not in every ease that the payment and 
acceptance of rent by the landlord after the notice to 
quit of necessity waives the notice. The question 
whether the act of the laadiord was one from which 
one can impute to him the intention of creating a 
renewal of the tenancy or treating the tenancy as still 
subsisting is a question of fact. (Yoi 32) 1945 Bom 132 
(134) : ILR (1945) Bom 68 (DB). 

[6] A claim in a suit for ejectment for the arrears 
of rent due is not a waiver of the notice. (Vol 4) 1917 
Pat 463 (470) ' 2 Pat L Jour 595 (DB). 

[7] Mere abortive neg)tiations between the parties 
with regard to the payment of rant subsequent to the 
notice do not c nst^ufie a waiver. (Vol 14) 1927 Rang 
276 (276,277) (DB). 
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114, Where a lease of immoveable property has determined by forfeiture for non-payment of 
Belief againat forfeitnre rent, and the lessor sues to eject the lessee, if, at the hearing of the suit 
for non-payment o! rent. the lessee pays or tenders to the lessor the rent in arrear, together with 
interest thereon and his Ml costs of the suit, or gives such security as the Court thinks 
dent for making such payment within fifteen days, the Court may, in lieu of making a decree for 
ejectment, pass an order relieving the lessee against the forfeiture : and thereupon the lessee shall 
hold the property leased as if the forfeiture had not occurred. 

Section 113 — Note 1 (contdA 2. “Lessor,” — [1] If, in a suit by an assignee of 


[8] The acoeptaaca of rent due subsequent to the 
notice to quit, even after the institution of a suit for 
ejectment, will operate as a waiver of such notice. (Vol 
13) 1926 Oal 763 (76S). 

[9] Where, pending a suit for ejectment, the Court 
passed an order by consent of parties by which certain 
payments were made by the defendant and accepted by 
the plaintiff, it was held that such acceptance would 
not constitute a waiver of the notice. (Vol 21) 1934 
Gal 837 (837, 888). 

[10] The fact that the lessor accepts the rent under 
protest will not prevent it from operating as a waiver 
of the notice. (Vol 10) 1923 Cal 663 (664) (DB). 

[11] A party who denies having given a first notice 
to quit, cannot on being found against on that point, 
plead that his second notice was a waiver of the first. 
(Vol 14) 1927 Pat 305 (308) (DB). 

[12] The fact that no suit is filed for ejectment 
immediately on the expiry of the notice does not 
operate as a waiver. (Vol 10) 1923 Nag 129 (130). 

[13] In the case of eosharers, the acceptance of rent 
by one of them will operate as a waiver only in so far 
as he is concerned, The others will not be afieoted 
thereby (Vol 19) 1932 Pat 259 (260, 261) (DB). 

[14] The effect of waiver is that the tenancy is not 
regarded as having been at all determined, but is 
regarded as continuing. (Vol 10) 1923 Cal 663 (665) 
(DB), 

SECTION 114 — SYNOPSIS 

1. Scope. 

2. “Lessor.” 

3. “Lessee.” 

4. “At the hearing of the suit.” 

5. “Rent in arrear.” 

6. “The Court may pass an order.” 

7. Relief where period of grace is provided. 

8. Consent decree providing for forfeiture. 

9. Suit for ejectment on forfeiture. 

10. Relief against forfeiture for breaches of other 
conditions. 

11. Forfeiture under decree — Construction of 
decree, 

1. Scope. — [1] Section has no application to 
maintenance grants, (Vol 18) 1931 Nag 60 (63) *. 27 
Nag L R 24. 

[2] Agricultural lease governed by contract — Court 
can apply equitable principle underlying this section, 
(Vol 31) 1944 Nag 229 (230) : I L R (1944) Nag 877 
(DB) ^ (Vol 15) 1928 Mad 250 (252) ^ (Vol 6) 1919 
Mad 12 (13) : 42 Mad 654 (SB). 

[See however (Vol 3) 1916 Mad 680 (684): 39 Mad 
834 (DB).] 

[3] The general principle on which this section la 
based will be applicable to the Bunjab. (’12) 17 Ind Cas 
991 (992) : 1912 Pun Re No. 6 (Rev) © (Vol 11) 1924 
Lah 49 (51, 62) (DB). (Section 114 inapplicable under 
S, 2, cl. (e)— Contract before 1882.) 

[4] General principle on which this section is based 
applied to case — Courts are not bound by conditions 
laid down in section. (Vol 14) 1927 Mad 239 (240). 

[5] Under S. 114 there must be an actual payment 
or tender before the Court. Mere readiness to pay is 
not suflSolent. (Vol 33) 1946 Ail 328 (329). 


the lessor for ejectment on the ground of forfeiture, 
the tenant pays up the rent in arrears the Court can 
grant relief against forfeiture. (Vol 23) 1936 Mad 116 
(117). 

3. “Lessee.” — [1] The word “lessee” must be 
liberally construed as including transferees from him 
and such transferees can claim relief under this section, 
(Vol 1) 1914 All 411 (413) (Vol 34) 1947 Bom 86 
(87) (DB). 

4. “At the hearing of the suit.” — [1] The word 
“suit” would include an appeal also, and consequently 
the payment or tender may be made at the hearing o! 
the appeal. (Vol 31) 1944 Nag 229 (231) : ILR (1944) 
Nag 877 (DB)5<('13) 21 Ind Cas 405 (406) (DB) (Mad). 

[But see (Vol 33) 1946 All 328 (329).] 

[2] No relief can be granted to the tenant after an 
order for ejectment has been passed, (Vol 18) 1931 Oal 
457 (458) : 58 Cal 311 (Vol 3) 1916 Mad 680 (681, 
682) : 39 Mad 834 {DB)1'(Vol 15) 1928 Mad 193 (194); 
61 Mad 157 (DB). 

5. “Rent in arrear.” — - [1] “Rent in arrear” 
must be taken to mean all the rent due up to the date 
of relief and not merely the rent for the non-payment 
of which the forfeiture of the lease had occurred. (Vol 
18) 1931 Oal 457 (458) : 68 Cal 811. 

[2] “Rent in arrear” will include the rent which the 
lessor may be unable to recover under the law relating 
to limitation. (Vol 8) 1921 Mad 418 (419) ; 44 Mad 629 
(DB) ^ (Voi 23) 1936 Mad 116 (117). 

6. “The Court may pass an order.” — [1] The 
Court has a discretion under this section which it may 
exercise according to the circumstances of the case. 
(Vol 18) 1931 Cal 457 (457) ; 58 Cal 311 © (Vol 34) 
1947 Bom 86 (87) (DB). 

[2] In the absence of special circumstances which 
would go against the lessee, the Court will generally 
exercise its discretion in favour of granting relief. 
(Vol 14) 1927 Cal 908 (910) ; 64 Oal 485 ® (Vol 1) 1914 
All 805 (306) ® (Vol 12) 1925 Mad 919 (921) ^ (’96) 
1895 Bom P J 206 (DB). 

[3] The mere fact that the lessee sets up a plea of 
payment which he fails to prove will not, in itself, 
disentitle him to relief. (Vol 1) 1914 Mad 706 (708) 
(DB) ^ (’88) 13 Bom 323 (325) (DB). 

[4] Failure of lessee to prove plea of payment may 
along with other circumstances, disentitle him to the 
relief. (Vol 10) 1923 Nag 193 (195) : 19 Nag L R 60 
(*05) 15 Mad L Jour 210 (210) (DB). 

[5] Where the conduct of a tenant qua tenant has 
been such that it would be unreasonable that the 
landlord should be compelled to keep him as a tenant, 
relief against forfeiture will not be granted. (Vol 14) 
1927 Cal 908 (910) : 54 Cal 485 © (Vol 10) 1923 Nag 
193 (195) : 19 Nag h R 60. 

[6] The .relief against forfeiture is subject to other 
equities that may have arisen between the date of the 
forfeiture and the application for relief, (Vol 14) 1927 
Cal 908 (910) : 54 Cal 485. 

[7] Landlord, between date of forfeiture and applica- 
tion for relief, re-letting premises to third party or 
otherwise dealing with them — Relief under this 
flection .will not be given, (Vol 14) 1927 Cal 908 (910) ; 
54 Cal 486. 
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Where a lease of immoveable property has determined by forfeitare for a breach 
Belief against forfeiture of an express condition which provides that on breach thereof the lessor 
In certain other cases. may re-enter, no suit for ejectment shall lie unless and until the lessor 

hag served on the lessee a notice in writing — 

(a) specifying the particular breach complained of ; and 

(b) if the breach is capable of remedy, requiring the lessee to remedy the breach ; 

and the lessee fails, within a reasonable time from the date of the service of the notice, to remedy 
the breach, if it; is capable of remedy. 

Nothing in this section shall apply to an express condition against the assigning, under-ietting, 
parting with the possession, or disposing of the property leased, or to an express condition relating 
to forfeiture in case of non-payment of rent.] 

[a] Inserted by the Transfer of Property (Ameniment) Act, 1929 (20 [XX] of 1929), S, 58. 


Section 114 — Note 6 (contd,) 

[8] The question whether the lessor has or has not 
entered and dispossessed the tenant is immaterial in 
deciding whether relief should or should not be granted 
under this section. (T6) 34 Cal 358 (368) (DB). (Rever- 
sed on another point in (Vol 4) 1917 P C 163 : 45 Cal 
87 : 44 Ind App 246 (PC).) 

[9] Where the discretion has been exercised by the 
Court one way or the other, it will not be interfered 
with by the appellate Court unless it is clear that the 
first Court had not exercised its discretion on proper 
judicial principles. (Vol 15) 1928 Mad 250 (253) ^ 
(Vol 31) 1944 Nag 229 (230. 231) : I L B (1944) Nag 
877 (DB) ^ (Vol 34) 1947 Bora 88 (87) (DB). 

7. Relief where period of grace is provided. — 

[1] Where the lease itself provides for a period of 
grace for payment of the rent which may become due, 
the Court can grant relief against the forfeiture. (Vol 8) 
1921 Bom 403 (404) : 45 Bom 300 (DB) 5 -e (Vol 15) 
1928 Mad 260 (251, 253) ^ (Vol 10) 1923 Nag 193 
<195) : 19 Nag L R 50 (Vol 3) 1916 Mad 680 (683): 
39 Mad 834 (DB). 

8. Consent decree providing for forfeiture. — 
[1] Where a consent decree creates the relation of 
landlord and tenant and provides for forfeiture on 
non-payment of rent, the Court can give relief against 
the forfeiture. (’06) 31 Bom 15 (24, 25) (FB). ( (’86) 
10 Bom 435, Overruled.) © (1900) 24 Mad 265 (270, 
271) (DB) ^ (Vol 8) 1921 Cal 565 (567) (DB) ^ (Vol 
34) 1947 Bom 86 (86) (DB), 

9. Suit for ejectment on forfeiture. — [1] In 
appropriate cases, the Court may refuse a decree for 
ejectment, and may merely pass a decree for the 
arrears of rent. (Vol 15) 1928 All 716 (717). 

10. Relief against forfeiture for breaches of 
other conditions. — [IJ In oases of forfeiture for 
breaches of conditions other than non-payment of rent, 
no relief can be granted. (Vol 23) 1936 Pat 493 (495) : 
15 Pat 673 (DB). 

[2] A forfeiture for breach of a condition against 
alienation cannot be relieved against under this sec- 
tion. (Vol 6) 1919 Mad 12 (12, 13) : 42 Mad 654 (SB) 
m (Vol 23) 1936 Pat 493 (495) : 16 Pat 673 (DB). 

11. Forfeiture under decree — Construction of 
decree. — [1] First Court decreeing relief against 
forfeiture on payment of certain amount — Amount 
paid — Appellate Court granting additional amount to 
be paid wjthin “one month from this date” — Held 
in construing decree Court ought to act in favour of 
tenant against forfeiture and that non-payment of 
additional amount within one month did not cause 
forfeiture, {Yol 11) 1924 Mad 649 (650) (DB). 


Section 114- A — Note 1 

[1] The section is not retrospective In its operation. 
(Vol 26) 1939 Lab 330 (338) (DB). 

[2] The Act does not provide for relief against for- 
feiture when lessee renounces his character by setting 
up a title in himself or in a person other than the 
lessor — Courts cannot therefore import into the Act 
such a provision which is not there. (Vol 30) 1943 All 
279 (280) (Vol 33) 1946 Dah 380 (338) (FB). 

[3] Lease for agricultural purposes — Forfeiture 
incurred by reason of breach of express condition in 
the lease-deed — Relief against forfeiture can be given 
on equitable principles if notice of forfeiture is not in 
accordance with ibis section. (Vol 34) 1947 Mad 119 
(120) (FB). 

[4] This section merely defines the form in which 
the notice under 8. Ill (g) is to be issued in cases 
where the breach of the condition is capable of being 
remedied and a single notice is sufficient. (Vol 25) 
1938 Cal 589 (693) : I L R (1938) 2 Cal 434 (DB). 

[5] The object of the notice is to give - the lessee 
precise information of what is alleged against him and 
what is demanded of him. (1899) 47 W R (Eng) 644 
(646) : (1899) 2 Q B 79, Horsey Estate, Ltd. v. Stei- 
ger. 

[6] Number of houses let with a covenant to “keep 
them in good condition and complete tenantable re- 
pairs’* — On breach notice served upon the lessee 
stating ‘T hereby give you notice that you have broken 
the covenants for repairing the inside and outside of 
a the houses contained in the lease and I require you 
to repair them forthwith” *. Held that there was 
nothing in the notice to show in respect of which 
house the breach had been committed and that the 
notice was not valid. (1897) 45 W H (Eng) 471 (472) : 
^897) I Gh 271, Flecher v. Nokes. 

[7] Where a breach of more conditions than one 
is complained of, a notice to remedy those breaches 
is not bad merely because in respect of one or more of 
them the breach cannot be established, (1900) 48 W B 
(Eng) 264 (266, 266) : (1900) I Oh 496, Pann^ly.GUy 
of London Bi emery Co, 

[8] Where two covenants are broken and a notice 
in respect of only one of them is given and afterwards 
that breach is waived, the lessor cannot take advantage 
of the notice in respect of the other breach. (1900) 48 
W B (Eng) 441 (442, 443) : (1900) 2 Oh 156, Jacob v. 
Dowfu 

[9] Where a vast number of repairs w-ere to he 
r^de and a suit for ejectment was filed only two days 
after the service of notice upon the lessee, it was held 
that reasonable time bad not been allowed to remedy 
the breaoh. (1899) 47 W B (Eng) 644 (646) : (1899) 2 
Q B 79, Horsey Estate, Ltd. y. Steiger. 
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115 Tbe surrender, express or implied, of a lease of immoveable property does not prejudice 
Effect of sini'eiiaer and ’ an niiderJease of the property or^ any part teeof previously granted 
forfeiture on under-leases, by tbe lessee, OH terms and conditions substantially the same {except as 
regards the amount of rent) as those of the original lease ; but unless the surrender is made for 
the purpose of obtaining a new lease, the rent payable by, and the contracts binding on the iinder^ 
lessee, shall he respectively payable to and enforceable by the lessor. 

The forfeiture of such a lease annuls all such under-leases except where such forfeiture hat 
been procured by the lessor in fraud of the imderdessees, or relief against the forfeiture is granted 
under section lid. 

IIO. If a lessee or under-Iessee of property remains in possession thereof after the detemi^ 
Effect of holdiug over, nation of the lease granted to the lessee, and tho lessor or his legal repre- 
sentative accepts rent from the lessee or under- lessee, or otherwise assents to his continuing in pos« 
session, the lease is in the absence of an agreement to tho contrary, renewed from year to year, or 
from month to month, according to the purpose for which the property is leased, as specified in 
section 106. 

Illustraiions, 

(a) A lets a house to B for five years. B underlets the house to C at a monthly rent of Bs. 100. The five 
years expire, but 0 continues in possession of the house and pays the rent to A, C’s lease is renewed from month 


to month. 

(b) A lets a farm to B for the life of C. 0 dies, but 
renewed from year to year. 

Section 115 — Note 1 

[1] A lessee cannot give to a sub-tenant what he 
does not possess himself. (Yol 10) 1923 Cal 691 (691) : 

50 Cal 419. 

[2] If the lease is determined by efflux of time or 
by forfeiture or by operation of law the sub-lease will 
also bo determined. (Yol 13) 1926 Nag 62 (03). [Sub- 
lease though granted with landlord’s consent does not 
survive after determination of tenancy.) (Yol 33) 
1946 Nag 419 (423) (DB). (Determination by operation 
of law.) *1^ (Yol 19) 1932 Cal 241 (212) : 50 Cal 739 
(DB). (Tenant’s right terminating by decree in oject- 
ment suit.) © (’04) 27 Mad 401 (404) (DB) © (Yol 7) 
1920 Cal 70G (707) : 47 Cal 307. 

[3] A suu'cnder being a voluntary act on the part 
of tho lessee the lessee’s action will not be allowed to 
prejudice the sub lessee. (Yol 4] 1917 Nag 51 (52) © 
(Yol 4) 1917 Nag 86 (87) : 14 Nag L B 107. (Case of 
implied surrender under S. 35 (4) of C. P Tenancy 
Act.) © (Yol 33) 1946 Nag 419 (428) (DB) © (*69) 11 
Suth W B 485 (487) (DB). 

[4] The section merely brings the under-lessees into 
direct contact with the lessors except where the sur- 
render is made for the purpose of obtaining a new 
lease. (Yol 26) 1989 Bom 98 (100) : I L E (1939) Bom 
144 (DB). 

[6] It is doubtful whether the exception in the 
second paragraph of the section would apply to leases 
by Government in view of the Grown Grants Act 1895. 
(Yol 11) 1924 Bom 212 (216). 

[6] Where the surrender is made for the purpose of 
obtaining a new lease the benefits of the contract of 
under-lease and the right to the rent thereunder vest 
in the new lessee whether he is the original lessee or 
his nominee. (Yol 26) 1939 Bom 98 (100) ; I L B (1939) 
Bom 144 (DB). 

[7] An implied surrender under S. 35 (4) of the 

0. P. Tenancy Act, 1898, has been held to be analogous 
to a forfeiture which would put an end to the sub- 
lease in the absence of fraud or collusion. (Yol 4) 1917 
Nag 86 (87) : U Nag L B 107. 

[8] The effect of a surrender or of a forfeiture of 
agricultural leases on under-leases must be determimed 
by reference to the local laws, or custom, if any, gover- 
ning the particular transaction or to the general princi- 
ples underlying this section (’73) 3 N W'P H C B 63 
65 (FB) © (’98) 22 Bom 389 (404) (FB) © (Yol 7) 1920 


B continues in possession with A’s assent. B’s lease in 


All 128 (129) (DB) © (Yol 33) 1946 Nag 419 (423) 
(DB) (Principle underlying section applies.) 

[9] Yoluntary surrender, even in the ease of an 
agricultural lease will not put an end to a valid under* 
lease. (Yol 4) 1917 Cal 236 (241) (DB) © (’96) 18 All 
354 (350) (DB) © (’95) 1895 Bom P J 545 (DB) © 
(Yol S) 1921 Cal 444 (448) : 48 Cal 605 (PB) © (Yol 
23) 1936 Mad 422 (423) © (Yol 19) 1932 Nag 107 
(109) ; 28 Nag L B 93. 

[10] Forfeiture will put an end to an agriculturai 
lease. (Yol 17) 1930 All 352 (352) (DB) © (Yol 4) 1911 
Cal 236 (241) (DB) © (Yol 11) 1924 Mad 776 (777) 
(DB) © (’90) 14 Bom 384 (386) (DB). 

SECTION 116 — SYNOPSIS 

1. Scope. 

2. “Remains in possession.” 

3. More lessees than one — Only some remaining 
in possession— Effect of. 

4. Effect of lessee’s legal representative remain-® 
ing in possession, 

5. Legal representative of the lessor, 

6. “Accepts rent or otherwise assents to his con-* 
tinning in possession.” 

7. Acceptance by only one of several lessors, 

8. Clause for enhancement of rent in a quit 
notice, whether amounts to an assent. 

9. Suit for rent for the period of lessee’s posses- 
sion after determination, whether amounts to 
assent. 

10, Clause for renewal. 

11, “In the absence of an agreement to the con- 
trary,” 

12 , Effect of renewal. 

J3. Nature of possession of tenant holding over 
without consent. 

14. Possession under a lease valid for a part of the 
term only. 

1. Scope.— [1] The effect of holding over with the 
consent of the lessor under this section is, firstly, that 
in the abseuce of an agreement to *the contrary the 
lease is renewed as to all terms except the duration of 
the lease, and, secondly, that the duration of the 
renewed lease is from year to year or from month to 
month according to the purpose for which the property 
is leased as specified in S. 106. (Yol 21) 1934 Mad 
458 (459, 460): 58 Mad 75 (D B). 
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Section 116— Note 1 (conid*) 

[2] It is the assent of the lessor or his legal represen- 
tative that effects a i’enevral of the lease under this 
section. The lessee’s assent is not necessary. lYol Hi 
1924 Com 322 (323, 324): 48 Bom 341 (Yol 13) 1926 
Mad 566 (667) ^ fVoI 16) 1929 Cal 553 (555) : 57 Cal 
538 (D B). 

[3] The doctrine of holding over contained in thiri 
section involves the position ihat there existed a re- 
lationship of landlord and tenant between the parties. 
Y'here there was no contract of tenancy between the 
parties, this section has no application. (Vol 33) 1944 
hiag 141 (142):^ I L R (1944) Kag 267. 

^ [4] The principle underlying this section is applic- 
able to agricultural leases on Aia ground of justice, equity 
and good conscience, in the absence of any special 
reason for not doing so. {Yol 13) 1928 Mad 1071 (1072) 
(P B)^(Vol 6) 1919 Mag 88 {89)»I-<(Yol 4) 1917 Low Bur 
37 (SS) (D B) ^ (Vol 11) 1924 Pat 560 (5G3) : 3 Pat 403 
CD B)^<(’02) 27 Bom 262 (265) (I) B) (’17) 40 Ind Cas 
He (117) (Oudh) «5'(Yol 13) 1926 Cal 1239 (1239) (D B). 

[5] Section 116 does not apply to the M. W. F. Pro- 
vince. (Vol 32) 1945 Pesh 16 (18) (D B). 

[6] The principle oi this section has been applied to 
eases arising in Punjab. (’28) 112 Ind Gas 651 (852) 
tLah), 

[7] Section 116 has to be read along with S. Ill 
cl. (a). The section does not affect the rights of landlord 
and tenant as contained in Ss. 112 and 113. (Vol 32) 
1945 Bom 132 (135): I L B (1945) Bom 6S (D B). 

2. ^‘Remains in possession.” — [1] Where the 
lessee remained in possession for six days after the 
determination of the lease, h was held that he had be- 
come a leasee from month to month and liable for the 
rent of the whole month. {Yol 11) 1924 Bom 322 (322, 
o24);4S Bom34L 

[2] There must be a continuity of possession by the 
lessee without any breah at the determination of the 
cdginal lease. (Yol 13) 1926 Cai 696 (697) (D B). 

[3] Lease determined— Lessee dispossessed and again 
admitted on property by lessor— There is no renewal of 
old lease. (12) 24 Mad L dour 263 (264) (F B). 

^ [4] Lease for seven years expiring in 1935 —Tenant 
nolding over— Suit by landlord for ejecting tenant filed 
in 1939— Pending suit, landlord entering in|o new con- 
tract with tenant allowing latter to remain in possession 
—Contract not registered —Tenant held was not lessee 
holding over after expiry of first lease. (’47) 1947 All 
W B (H 0) 167 (168). 

3. More lessees than one— Only some remain- 
ing in possession— Effect of. —[1] More leasees than 
one — Only some remaining in possession — Lease is 
renewed only in favour oI latter — Best are not liable 
..or rent for period during which others remained in 
possession after determination of lease. (’05) 9 Cal W M 

4 Effect of lessee’s legal representative remain- 
ing in possession, — [1] Lease determined by death 
of lessee— Consent of lessor ^to lessee’s legal representa- 
tive remaining in possession does not operate as rene- 
wal of lease in his favour (Yol 25) 1938 Nag 506 (510): 
I L R (1940) Nag 269 (I> B) ^ (Yol 14) 1927 Pat 305 
(306, 307) (D B) (Yol 12) 1925 Pat 357 (361, 362) 
fD B). 

1 . 2 ] Renewal of lease in lessee’s favour — Subsequently 
lessee’s representative coming in possession of property 
— Representative gets benefit of renewal, (Yol 20) 1933 
Cal 822 (824) (D B). 

^[3] A continuing in possession after expiry of lease 
without lessor's consent - A dying and R, his legal 
representative, continuing in possession — B held was 
mere trespasser and lessor could not by his assent 
sfect renewal of original lease. (’07) 31 Mad 183 (166, 


167) (D B), {(’85) 8 Mad 424 not followed, i ^ I’Yol 18 1 

1929 All 610 (612), 

5. Legal representative of the lessor. — [1] The 
term “legal representative” implies a person who 
occupies the same nosition as the lessor. (Yol 21 1915 
Cal 64 (66) (D Bj. 

[2] A grants a lease to B w^ho in turn sub-lets the 
property to 0. After the determination of B's lease, C 
continues in possession. A leases the same property to D 
who accepts rent from 0. D, who holds only a fraction 
of the interest held by A, cannot be called his legal 
representative and acceptance of rent by him from G 
does not renew the lease of C. (Vol 2’ 1915 Cal 64 (66) 
(B B). 

6. ‘‘Accepts rent or otherwise assents to his 
continuing in possession.” — [1] The consent, ex- 
press or implied, of the lessor has to he shown before 
the lessee is entitled to a renewal. lYol 30) 1943 Oudh 
392 (395) (D B). 

[2] The acceptance of rent is only ono form of the 
assent of the lessor to the lessee’s remaining in posses- 
sion of the property (’87) 7 Su% W B 152 ( 152) [0 B)^ 
(Yol 21) 1934 Mad 458 ^459): 58 Mad 75 (D B). 

[3] The acceptance must be of rent as such. (Vol 8) 
1921 Cal 789 (791, 792) (DB). 

[4] Acceptance must be voluntary. (’09) 3 Ind Oat 
100 (100) (Gal). 

[5] The payment of the rent by the lessee must be 
in the capacity which he held under the original 
lease. (’02) 26 Mad 535 (537) (DB). 

[6] Mere delay or passive failure on the part of the 
lessor in tabing steps to eject a lessee who remains on 
the property after the determination of the lease does 
not by itself amount to an assent on the part of the 
lessor to the lessee’s remaining in possession of the 
property. (’07) 34 Cal 396 (S98) (DB) ^ (Yol 4) 1917 
Mad 735 (737) (DB), 

7. Acceptance by only one oi several lessors, 
— [1] Where there are more lessors than one and one 
of them accepts rent from the tenant with respect to his 
share in the property, the lease is renewed in respect of 
that lessor’s share only. (Yol 6) 1919 Oal 110 (110) 
(DB). 

8. Clause for enhancement of rent m a quit 
notice, whether amounts to an assent. — [1] Where 
the clause in the quit notice was ; “In default of so 
vacating I write this, with a pure mind that Bs, 75 
per month will be collected from the tenancy along with 
the costs of Court,” it v/as held that no consent on the 
part of the lessor could be inferred from the clause. 
(Yol 13) 1926 Mad 566 (566, 567). 

9. Suit for rent for the period of lessee’s 
possession after determination, whether amounts 
to assent — [1] Lease determined — Lessee remaining 
in possession — No indication of lessor’s refusal to con- 
sent to continuance of possession — Suit by lessor for 
rent of such period amounts to assent on his part. (Vol 
22) 1935 Pat 271 (272) © (Yol 27) 1940 Pat 555 (556). 

[2] Where there are clear indications to show the 
dissent of the lessor, no consent on his part can be 
inferred from a suit for rent of such a period. (Yol 27) 
1940 Pat 555 (556). 

10. Clause for renewal. — [1] If there is a clause 
for renewal m the original lease but after the determi- 
nation thereof no fresh lease is formally executed 
under the covenant for renewal, but the lessee remains 
in possession with the assent of the lessor, he can claim 
the benefit of this section, (Yol 31) 1944 Bom 210 (213) 
^ (Vol 14) 1927 Oal 725 (730) : 54 Oal 813 (D B). 

[2] The tenant continuing in occupation under a 
Special agreement for a further lease is a difierant case 
from the tenant holding over merely fay consent but if 
for any reason his agreement has to be disregarded he 
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117* None of the provisions of this Chapter apply to leases for agdetiltural purposes, cxcepi 
Exemption of leases for in SO far as the [Provincial Government] ^ ^ ] may, by 

agricultural purposes. ^'notification published in the ^[Official Gazette], declare all or any oC 


Section 116 — Note 10 (contd j 
©an fall back upon the landlord's consent and claim 
bis rights under S. 116« (Vol 14) 1927 Cal 725 (730) : 
M Cal 813 (DB). 

[3] Lease for term of years— Lessee to deliver popes- 
sfon at expiry of term without notice— In case of failure 
to deliver possession, lessee liable to pay rent at double 
rate till delivery — Clause held was merely penal and 
did not confer on lessee option to continue in possession 
after expiry of term. (Vol 30) 1943 Oudh 392 (394, 395) 

? 19 Luck 266 (D B). 

11. “In the absence of an agreement to the 
contrary.®* — [1] The agreement to the contrary may 
be express or implied. (®13) 17 Cal L Jour 167 (171, 
172) (DB), 

[2] The fact that the original lease reserves an 
annual rent is no objection to holding that the tenancy 
by holding over under this section is one from month 
to month where the purpose of the lease is not agricul- 
tural or manufacturing. Nor does this fact imply an 
agreement that the tenancy by holding over should be 
one from year to year. (’04) 32 Cal 123 (127) (S B) ^ 
(Vol 20) 1933 Cal 280 (261) (DB). 

[3] The fact that the original lease contains a clausa 
that the lessee may be ejected without notice is no 
ground for holding that notice as per Ss. 106 and 116 
is not necessary for determining the new tenancy by 
holding over that arises by the tenant continuing in 
possession with the lessor’s assent. (Yol 21) 1934 Cal 
135 (135) (D B). 

[4] If rent is to be paid annually there is the pre- 
sumotion of annual tenancy. (Vol 6) 1919 Cal 529 (531) 
(D B)® 

[5J The presumption of yearly lease does not always 
arise from the fact of an annual payment of rent. 
(Vol 2) 1916 Cal 64 (67) (DB) ^ (Vol 6) 1919 Oil 212 
(214). 

12. Effect of renewal. — [1] The effect of a rene- 
wal is that there comes into existence a new lease be* 
tween the parties. (’22) 65 Ind Cas 689 (591) (DB) (Gal) 
®(Vol 21) 1934 Cal 136 (136) (DB) ^ (Vol 18) 1931 Lah 
676 (675). 

[2] The renewal is, in the absence of an agreement 
to the contrary, on the same terms as those contained 
in the expired lease. (Vol 25) 1938 All 649 (650) ^ (’17) 
40 Ind Cas 41 (42) (Oudh) © (Vol 21) 1934 Mad 458 
(460) : 68 Mad 75 (DB) © (’01) 11 Mad L Jour 188 
(187) (D B) ^ (’35) 37 Pun L R 765 (765) © (Vol 13) 
1926 Cal 1239 (1239, 1240) (DB) (Vol 6) 1919 Pat 
254 (256) (D B) © (Vol 16) 1929 Rang 55 (66) : 6 Rang 
891 (DB) ^ (’ll) 35 Bom 333 (338) (DB). 

[3] I! any statutory provisions have come in exis- 
tence before the renewal, the terms of the renewed lease 
maybe aEceted thereby. (’10) 7 Ind Gas 721 (723) (DB) 
(Cal). 

[4] If the lessor had waived any of the conditions in 
the old lease during its existence he will not be entitled 
to enforce such a condition against the lessee after 
renewal. (Voi 2) 1915 Cal 68 (69) (DB). 

[6] The duration of a renewed lease by virtue of 
this section will be from year to year or from month to 
month according to the purpose of it and not that of 
the original lease. (’09) 12 Oudh Cas 279 (283, 284). 

[6] Land leased for three years for keeping shop — 
Lease renewed after expiry of term — Benewal will be 
from month to month. (’13) 17 Gal L Jour 167 (172) (DB). 

[7] Lease renewed — Either party desiring to deter- 
mine it — He must give notice to other party according 
to provisions of S. 106. (Voi 1) 1914 All 460 (461) ^ 


(’04) 32 Cal 123 (128) (SB) (Vol 10) 1923 Pat 340 
(340, 341) (D B) © (Voi 11) 1827 Cal 279 (280) (DB). 

13, Nature of possession of tenant bolding 
over without consent. — [1] Determination of lease — 
Lessee continuing in possession without lessor’s consent 
— There is no renewal of lease and no relation of lessor 
and lessee exists between parties. (Vol 15) 1928 PC 146 
(149) : 55 Ind App 212 : 7 Pat 649 (P C) (Yol 29) 
1942 Oudh 93 (95) : 17 Luck 205 (DB). 

[2] The possession of the person holding over with- 
out lessor’s consent becomes wrongful from the date of 
the termination of the old lease. (Vol 30) 1943 Oudh 
392 (395) : 19 Luck 265 (D B) ^ (Vol 9) 1922 P C 184 
(185) (P C). 

[But see (Vol 17) 1930 All 177 (179) (DB)8&(’22) 65 
Ind Cas 589 (591) (DB) (Cal).] 

[3] A tenant holding over is only in by the laches 
of the owner, so that there is no privity between them. 
(1900) 24 Bom 504 (508) (DB) (Vol 14) 1927 Pat 572 
(575) : 3 Pat 534 (D B) ^ (Vol 14) 1927 Bom 192 (194) 

: 51 Bom 149 (D B) ^ (Vol 12) 1925 Pat 216 (221) : 4 
Pat 139 (DB). 

[4] Tenant holding over without landlord’s consent 
— Notice under S. 106 before filing suit for ejectment is 
not necessary. (Vol 27) 1940 Oudh 401 (403) : 16 Luck 
44 (D B) ^ (Vol 27) 1940 All 444 (445) *5 (Vol 14) 1927 
Bom 192 (193): 61 Bom 149 (DB)©(Vol 6) 1918 Cal 391 
(392) (D B). 

[5] The possession of the tenant holding over is not 
adverse to the owner. (Yol 12) 1925 All 698 (699) ® 
(Vol 4) 1917 Mad 735 (737) (D B) (’94) 18 Bom 507 
(512) (DB) (’08) 31 Mad 163 (167) (DB). 

[But see (’26) 28 Bom L R 1357 (1359) (DB)© (’09) 
31 All 514 (517) (D B) © (’10) 37 Cal 674 (678, 679) 
(D B) © (Vol 1) 1914 Mad 664 (568) : 37 Mad 1 (D B) 
© (Yol 16) 1929 Pat 18 (21) : 7 Pat 675 (DB) © (Vol 8) 
1916 Lah 353 (355) : 1916 Pun Re No. 97 (DB).] 

[6] Suit for possession— Defendant pleading adverse 
possession and also relying upon Art. 139, Limitation 
Act — Held, that plea of adverse possession was incon- 
sistent with the application of Art. 139. (Vol 21) 1934 
P 0 77 (80) : 56 All 111 : 61 Ind App 50 (PC). 

[7] Where a tenant bolds over, for a period of 
twelve years, from the determination of the tenancy, 
without the landlord’s assent, he acquires under S. 28 
of the Limitation Act, a title to the property, not by 
reason of his possession having been adverse for a 
period of twelve years but by reason of the efflux of 
time limited under Art. 139 of the Limitation Aoi* 
(Vol 9) 1922 P C 184 (186) (PC). (Per Flechet J., in the 
High Court judgment appealed from.) © (Vol 27) 1940 
Lab 410 (412) (DB). 

[8] A tenant holding over can sue under S. 9 of tha 
Specific Relief Act, if he is dispossessed otherwise than 
in due course of law. (Yol 6) 1919 Bom 97 (98, 99) : 
43 Bom 531 (D B) © (Vol 1) 1914 Mad 296 (296) : 37 
Mad 281 (D B). 

14. Possession under a lease valid for a part 
of the term only.— [1] Verbal lease for seven years by 
AtoB — Possession delivered to B — Lease held was 
valid for first year — B held became lessee from year to 
year under this section. (Vol 30) 1943 Cal 474 (474, 
475) : I L R (1943) 1 Oai 34 (D B) © (Vol 20) 1933 Pat 
485 (488). 

SECTION 117 — SYNOPSIS, 

1. Scope, 

2. “Agricultural purposes,” 

3. Agricultural leases may be made orally. 
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such provisions to be so applicable ®[in the case of all or any of such leases], together with, or 
subject to those of the local law, if any, for the time being in force. 

Such notification shall not take effect until the expiry of six months from the date of its 
publication, 

fa] Substituted by A, 0. for ®‘Looal Government*’, [b] The words “with the previous sanction of the Governor- 
General in Council,’’ were repealed by the Devolution Act, 1920 (58 [XXXVIII] of 1920), S. 2 and Sob. I. 

[c] For notification issued by the Government of Bombay, see Bombay Gazette, 1910, Pt. I, p, 59 For noti- 
fication as to Sind, see ibid, [d] Substituted by A. 0. for “local ojBQoial Gazette”, [e] Inserted by the 
Transfer of Property (Amendment) Act, 1904 (6 [VI] of 1904), S. 6. 


Section 117 (conid.) 

^ 1. Scope.— [1] This section exempts leases for 
agricultural purposes from the provisions of this chap- 
ter, unless they are made applicable by notification by 
the Provincial Government. (*09) 5 Mad L Tim 222 
(222) >J«(Vol20) 1933 Bom 168 (173) (DB)»J«(’96) 20 
Bom 354 (361) (FB) (Vol 20) 1933 Gal 745 (745) : 60 
Cal 771 ® (1900) 27 Oal 205 (209) (DB) i5«lVoI 15) 1928 
Pat 354 (355, 356) : 7 Pat 496 (DB) »5E* (Vol 12) 1925 
Mad 346 (346) ^ (Vol 6) 1919 Pat 254 (256) (DB) © 
(Vol 19) 1932 Lab 586 (588) : 13 Lah 432 (DB) ^ 
(Vol 24) 1937 Cal 695 (695) (Vol 13) 1926 All 432 
(435) : 48 All 385 (DB). 

[2] The object of the Legislature, in excepting agri- 
cultural leases from the operation of the provisions of 
this chapter was to retain in force the special provisions 
relating to the class of leases dealt with in the various 
local Rent Acts. (Vol 22) 1935 Pat 608 (511) : 15 Pat 
8 (DB). (Overruled on another point in (Vol 31) 1944 
Pat 87 : 23 Pat 185 (FB). ) (Vol 12) 1925 Pat 421 
(431) : 4 Pat 404 (DB) ^ (1900) 27 Cal 205 (209) (DB). 

[3] In the absence of any law, usage or custom to 
the oontrary, the principles of this chapter which mere- 
ly reproduces the well-established rules of English law, 
have been held applicable to leases for agricultural pur- 
poses as rules of justice, equity and good conscience. 
(Vol 31) 1944 Nag 94 (96) ; I L R (1944) Nag 141 © 
(Vol 27) 1940 Mad 410 (412), (Principle of S. 108 app- 
lied.) © (1900) 24 Mad 47 (56) (FB). (Do.) ^ (Vol 23) 
1936 Mad 664 (665). (Do.) * (Vol 34) 1947 Nag 48 (51); 

I L E (1946) Nag 668 (DB). (Do.)^(Vol 29) 1942 Oudh 
460 (462) : 18 Luck 390 (DB). (Do.)>J»(Vol 23) 1936 Pat 
111(111)® (Vol 6) 1919 Mad 12 (13): 42 Mad 654 
(SB). (S. 111.) ® (Vol 34) 1947 Mad 119 (120). (Do.) ® 
(Vol 34) 1947 Mad 68 (69). (Do.) ® (Vol 4) 1917 Cal 37 
(38) (DB). (Do.) ® (Vol 31) 1944 Nag 229 (230) (DB), 
(S. 114.) ® (Vol 6) 1919 Pat 254 (255) (DB), (S, 117.) 

2. “Agricultural purposes.” — [1] The term 
“agriculture’ includes horticulture, forestry and even 
the use of land for pasture, (’01) 24 Mad 421 (424) 
(DB) ® (’13) 17 Oal L Jour 411 (415) (DB) ® (Vol 13) 
1926 Cal 312 (313) (DB)® (Vol 24) 1937 Nag 289 (290); 
I L E (1938) Nag 31 ® (Vol 9) 1922 Mad 351 (351) ; 45 
Mad 710 (DB). 

[2] It is not the actual use of the land, but the origi- 
nal purpope of the tenancy which determines the ques- 
tion of applicability or otherwise of the Act. (Vol 29) 
1942 Cal 330 (331) (DB). 

[3] A lease granted to a rent farmer or middleman 
is not one for agricultural purposes though it relates to 
agricultural land. (Vol 31) 1944 Pat 87 (89) : 23 Pat 
185 (FB). ((Vol 22) 1935 Pat 608 : 15 Pat 8, Overruled.) 
® (Vol 34) 1947 Pat 78 (79) (DB) ® (Vol 17) 1930 P 0 
18 (15) (P C). 

[4] A lease of land to be used as a yard for plough- 
ing cattle, or stocking hay for such cattle, or for the 
purpose of storing manure, or crops, or for growing 
plants to ba used as manure for agriculture, or as a 
habitation to agriculturists will be a lease for agricul- 
tural purposes. (Vol 18) 1931 Oal 135 (136, 137) (DB). 
(Lease of land for stacking grass.) ® (’02) 25 Mad 627 


(631) (DB). (Lease for rearing live-stock.) ® (*I3) 17 
Cal L Jour 411 (413, 414) (DB). (Lease of land for 
grazing ploughing cattle.) 

[5] If the primary object of the lease Is a purpose 
relating to agriculture, the lease will be one lor an 
“agricultural purpose.” (Vol 18) 1931 Oal 185 (138) 
(DB) ® (Vol 22) 1935 Cal 638 (639) (DB) ® (Vol 14) 
1927 All 78 (79) (DB) ® (Vol 24) 1937 Oudh 151 (162)r 
12 Luck 514. 

[6] A lease, the primary object of which is the user 
of the property for residential purposes, is not one for 
agricultural purposes merely because the lessee has also 
a right to cultivate or raise trees in tbe compound. (Vol 
13) 1926 Cal 312 (313) (DB) ® (Vol S) 1921 Gal 379 
(380) ^DB). 

[7] The following have bean held to be leases for 
agricultural purposes ; 

(a) A lease for growing casuarina tress. (Vol 9) 1922 
Mad 351 (351): 45 Mad 710 (DB). (Dissenting from 
(Vol 4) 1917 Mad 787.) 

(b) A reclamation lease granted for the purpose of 
removing the jungle and bringing tbe land under culti- 
vation. (’10) 13 Cal L Jour 318 (321) (DB) ® (Vol 5) 
1918 Nag 210 (211) ® (Vol 3) 1916 Gal 609 (611) (DB). 

{See (Vol 22) 1935 Oudh 90 (92) : 10 Luck 490 
(DB).] 

(o) A lease for rearing tea plants. (Vol 25) 1938 Oal 
589 (592) : I L R (1938) 2 Cal 434 (DB). 

(d) A lease for working of lac-bearing trees. (Vol 24) 
1937 Nag 289 (290) : 1 L R (1938) Nag 31. 

(e) A lease for cultivation of indigo. (’04) 31 Oal 174 
(176) (DB) ® (’07) 34 Oal 718 (722) : 34 Ind App 
133 (PC). 

(f) A lease of land for the oaltivation of potatoes, 
grain or vegetables. (’02) 25 Mad 627 (630) (DB). 

(g) A lease of land for coffee cultivation, (’01) 24 
Mad 421 (426) (DB). (Dissenting from (’94) 17 
Mad 98.) 

[8] Lease of land on which grass grows spontane- 
ously — Grass preserved and subsequently sold — Lease 
held for agricultural purposes. (Vol 16) 1929 Oudh 529 
(533) : 4 Luck 649 (DB). 

[9] In tbe case of a lease of zerait lands as well as 
lands settled with raiyats where the lease contemplates 
direct cultivation of the former by the tenants, the 
lease is one for an agricultural purpose. (Vol 12) 1925 
Pat 421 (431) : 4 Pat 404 (DB). 

[10] Under S. 219 (2), Agra Tenancy Act, ^ 1926, & 
theka shall be deemed to be a lease for agricultural 
purposes. (Vol 22) 1935 All 382 (386) (DB). 

[11] Lease covering entire mouza — Patta requiring 
lessees to cultivate parti and dih lands and entitling 
them to increase in rent roll — F’ixed raiyati rents not 
to be reduced — Right to plant trees and sink wells given 
— Lease held to be a lease for agricultural purposes. 
(Vol 22) 1935 Pat 508 (611): 16 Pat 8 (DB). (Overruled 
on another point in (Vol 31) 1944 Pat 87 : 23 Pat 
(FB).) 

[12] A sub-lease of agricultural lands under which 
the sub-lessee was to hold possession of the property 
and by making cultivation and proper management to 
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CHAPTER VI. 

Of Exchanges. 

118. When two x^ersons mutually transfer the ownership of one thing for the ownership of 
"‘Exeliange” defined. another, neither thing or both things being money only, the transaction 
:s called an “exchange”. 

A transfer of property in completion of an exchange can be made only in manner proYided 
for the transfer of such property by sale. 


Section 117 — Note 2 (contd.) 

pay the fixed amount of rent regularly, held was one for 

agrioultural purposes. (Vol 15) 1928 Pat 89 (94) (lOB). 

[13] Where the holding of a raiyat consisted partly 
of agricultural and partly of homestead land, and the 
homestead portion was let out to a sub-tenant : H eld 
thati having regard to the nature of the original 
tenancy, the incidents of the sub-lease would be govern- 
ed by the provisions of the Bengal Tenancy Act and 
not by the Transfer of Property Act. (Yol 3) 1916 Cal 
32 (32) (BB). 

[14] _When specific areas are leased and express 
power is given to lessee to take actual possession of 
those areas and he has option to cultivate them him- 
self, the lease is one for agricultural purposes. (Vol 14) 
1927 All 657 (658) : 50 All 202 (DB). 

[15] Tbe following have been held not to be leases 
^or agricultural purposes. 

<a) A lease of a right to receive collections of a 
village. f’02j 5 Oudh Gas 222 (224). 

I'b) A lease merely for gathering fruits from trees. 
{‘13) 17 Cal L Jour 411 (415) (BB). 

(c) A lease of the land for building a shop in a bazar. 
(Vol 13) 1926 Cal 373 (374) (DB). 

^d) A patni lease in Bengal. (’01) 28 Cal 744 (746, 
747) (DB) •$< (Vol 25) 193S Cal 172 (175) (BB). 
(Barpatni.) 

{&) A lease of a water-tank for sowing waier-niits. 
(Vol 2) 1915 Nag 49 (51) : 11 Nag L B 49»J»iVol 2j 
1915 Nag 57 (58) : 11 Nag L B 122. 

[See however (*69) 1 N W P H 0 B 254 (255) (DB) ] 

(f) A lease of a water-tank which does not appertain 
to an agricuUural holding but is used only for the 
preservation and rearing of fish. (*04) 31 Cal 937 
(942) (BB) ^ (’73) 19 Suth W B 200 (201) iDB)>P 
(Vol 2) 1915 Nag 57 (58) : 11 Nag L B 122. 

iSee also (Vol 22) 1935 Cal 638 (639).] 

[See however (Vol 18) 1931 Gal 135 (137) (BB),] 

[16] A lease of a mokarari described and registered 
as a taluk held not an agricultural lease, (Vol 1) 1914 
Cal 618 (621) (BB). 

[17] Land leased out for erecting houses and, if 
leasees liked, planting fruit trees — Lease held not for 
agricultural purposes. (Vol 13) 1926 Gal 312 (313) (BBj. 

[18] Where the holding was mainly used for resi- 
dential purposes, the fact that the surplus land was 
planted with fruit bearing trees, held did not alter the 
character of the holding, (Vol 8)1921 Cal 379 (380) (BB). 

[19] Lease created expressly for residential purposes 
in favour of nomagrieulturist — No indication that 
lands were put to agricultural use — Lease held not for 
agricultural purpose. (Vol 20) 1933 Cal 643 (644), 

[20] Lease relating to homestead land within muni- 
cipal area — Beoord of rights showing land as bagan— - 
Lessee enjoying home in one of the leased plots for a 
long time — Lease held not an agricultural lease and 
governed by the Transfer of Property Act. (Vol 14) 
1927 Oal 279 (279) (BB), 

[21] Lease in respect of garden land with fruit trees 
standing on part of which tenant is allowed to have 
his dwelling place — Lessee required to take care not to 
Injure trees while plucking fruits — Stipulation that if 


tenant injured the orchard, he was liable to eviction— 
Lease also contained provision for raising crops — Lease 
held not for agricultural purposes. (Vol 20) 1933 Cal 
822 (823) (DB). 

3 Agricultural leases may be made orally.-^ 

[1] Agricultural lease from year to year or for term 
exceeding one year or reserving a yearly rent, is not 
required to be made by a registered instrument. Such 
a lease may be efiected by an oral agreement. (Yol 20) 
1933 Mad 451 (452) (DIJ)'5-(Vol 19) 1932 Cal 715 (716) 
(DB) ^ (Vol 16) 1929 Oodh 529 (533) : 4 Luck 649 
(BB) Vol 32) 1945 Nag 69 (70) : I L B (1944) Nag 
704 (DBj-PlVol 24) 1937 Nag 289 (290) : I L E (1938) 
Nag 31«.(Vol 11) 1924 Pat 641 (643) ; 3 Pat 349 (BB)© 
(Voi 10) 1923 Cal 432 i433) (BB). (It may be even by 
conduct of parties, i 

[2] If an agricultural lease is made in writing, S. 17, 
Eegisiration Act, 190S, requires that it should be regis- 
tered, unless the Provincial Government has exempted 
from its operation leases for a term exceeding five years 
and the annual rents reserved by which do not exceed 
fifty rupees (Vol 20) 1933 Mad 451 (452) (BB) © 
(Vol 11) 1924 Pat 641 (643) : 3 Pat 349 (DB)©(Vol 10) 
1923 Cal 432 (433) (DB)©{Vol 32) 1945 Nag 69 (70, 71) : 
1 L R (1944) Nag 704 (DB). (Unregistered lease for five 
years — Landlord cannot recover rent.)'5'(Vol 24) 1937 
Nag 289 (290) : I L B (1938) Nag 31 © (Vol 13) 1926 
Nag 9 (9) © (Vol 23) 1941 Pat 577 (583) : 20 Pat 346 
(BB)©(’01) 24 Mad 421 (426) (DB). 

SECTION 118 — SYNOPSIS 

1. Distinction between sale and exchange. 

2. Transfer partly for money — Nature of. 

3. Mutual transfer of ownership. 

4. Partition is not exchange. 

5. Two sale deeds, whether exchange, 

6. “Ownership of one thing.” 

7. Mode of effecting exchange, 

8. Remedy of parties to exchange. 

1, Distinction between sale and exchange. — 
[1] An exchange is similar to a sale in so far as it ia 
also a mutual transfer of ownership of one thing for the 
ownership of another, but it differs from a sale in that 
neither of the things transferred is the price of the 
other. (Vol 11) 1924 All 390 (391) : 46 All 359 (BB). 

[2] Where A, a muktyar gave an eight anna court- 
fee stamp to B, his client, and was going to have 
another eight-anna stamp from B in exchange *. Jleldj 
it was not a sale of stamp. (’03) 30 tal 921 (922) (DB). 

[3] Transfer of cotton for cotton seeds is an ex- 
change, (’01) 25 Bom 696 (698) (S B), 

[4j A gives B one hundred rupee currency note and 
JB gives one hundred rupees in coins in return. In this 
case also neither of the things transferred can be said 
to be the price of tbe other. (’78) 3 Cal 379 (382) (DB). 

[5] The distinction between a transfer by way of sale 
and a transfer by way of exchange lies in the nature of 
the eon'^ideration for such transfer. (Vol 25) 1938 All 
229 (230, 231) {D]B)©(Yol 7) 1920 Oudh 182 (183), 

t6] The provisions of Ss. 118, 119 and 120 show 
that the Legislature has put an exchange on the same 
footing with a sale in almost every respect. (Vol 10) 
1823 Lah 456 (457). 
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Section 118 — Note 1 (contd,) 

[7] Where the transaction otherwise amounts to an 
exchange, the fact that one o£ the parties to the trans- 
action intends to sell the land which he takes in 
exchange after the exchange or that he has contracted 
to do so before the exchange takes place does not affect 
lihe real nature of the transaction. (Yol 31) 1944 Pesh 

2. Transfer partly for money — Nature of, — . 

[1] Where the consideration for a transfer of pro- 
perty is partly money and partly other property, and it 

not possible to divide the transaction into separate 
ransactions of sale and exchange, it has been held that 
^he transaction would be an exchange and not a sale 
iOr the purposes of pre-emption and that this would be 
so even if the purpose of adding the non-pecuniary 
portion of the consideration is to defeat the right of 
^re-emption. (Vol 25)a938 All 229 (231) (DB))J*(Vol 24) 
i937 All 665 (667) (DB) ^ (’07) 3 Hag L E 138 (139, 
MO). 

[2] A permanent transfer of property for a sum of 
money plus something that is not money, does not, 
merely because of such addition, cease to be a sale. 
/93) 1893 Pun Re Ho. 29, page 154 (157, 158) (DB). 
Par Plowden J.) 

[3] If the value of the non-peeuniary consideration 
forms only a negligible portion of the total considera- 
lion, the transaction would be a sale (Yol 23) 1936 Lah 
234 (234)'$‘(Yol 21) 1934 Lah 823 (824). 

[4] If the parties, in substance, intended to make an 
exchange of properties, the mere fact that a small sum 
Df money was paid by one to the other by way of 
adjusting the values, would not alter the nature of the 
transaction as an exchange. (’13) 1913 Pun L R 
Ho. 199, page 676 (679) ^ (1900) 1900 Pun Re Ho. 97, 
page 391 (392)'I<(^Yol 12) 1925 Lah 326 (327). 

[5] Right ot equity of redemption over property 
transferred for proprietary rights over another property 
— Transaction is not sale — No right of pre-emption. 
Wol 2) 1915 Oudh 149 (151) : 18 Oudh Cas 109 (DB). 

[6] In case of a custom to that effect, pre-emption is 
allowed, even in cases of exchange. (’85) 7 All 626 
630, 631. 632) (FB). 

3. Mutual transfer of ownership. —[I] A trans- 
action which is a family arrangement is not an ex- 
change. (Yol 15) 1928 All 641 (643) : 51 All 79 (FB). 

[2] Where A allowed B to oultivatc bis occupancy 
holding X and B allowed A to cultivate his occupancy 
holding Y but the record remained unchanged and 
each paid rent for the land he cultivated in the name 
or the other, it was held that the transaction was not 
an exchange. (Vol 10) 1923 Hag 144 (144, 145). 

[3] Where A and H hold decrees against each other 
and settle their claims by a document under which A 
transfers a property to B, and B merely gives up Ms 
claim against A under his decree, the transaction is not 
an exchange. (’07) 11 Cal W H 342 (344) (DB). 

[4] Where A surrenders his lease-hold interest to his 
landlord in consideration of another lease given by the 
latter of other property, there is no mutual transfer of 
ownership. (1900) 6 Cal W N 905 (910, 911) (DB). 

[5] Where a husband transfers land to his wife for 
use by her during her life-time, and she gives up her 
right to future maintenance the transaction is not an 
exchange. (Yol 9) 1922 Mad 311 (313) ; 45 Mad 612 
(FB). 

4. Partition is not exchange. — [IJ A partition is 
not an “exchange”. (’98) 25 Cal 210 (215) (DBj©(Yol 2) 
1915 Mad 103 (104) : 43 Mad 849 (D B). 

[2] Where A and B were co-owners of property X, 
and B was the sole owner of property Y, and B trans- 
ferred to A property Y in consideration for A giving up 
his rights in property X in favour of B, it was held 


that the transaction was an exehince, {’01) 5 Cal W K 
724 (726) (DB). 

[3] The transaction contemplated by the section is a 
mutual transfer brought about In purbuance of an 
agreement between the parties and a partition is not 
such a tranaaotion. (Yol 7) 1920 Oudh 182 (183). 

[4] Where, under a compiomiee decree, co-owners 
undivided property take specific portions therein in lien 
of their undivided interest In the whole property, the 
compromise does not amount to any transfer of property 
at all and therefore is not ar. exchange. (Yol 24) 1937 
Pat 232 (234) (DB). 

5. Two sale deeds, whether 5schange.— [l] The 
question must be decided having regard to all the cir- 
cumstances of the case. (Yol 3) 1919 Lah 24G (247). 

[2] Where the deeds form part of the same transac- 
tion, and no cash consideration passes between the 
parties, the deeds really conslhrte only a mutual trans- 
fer of ownership of one property for another, and there- 
fore constitute only an exchange. (Vol 25) 1938 All 229 
(230) (DB)^&(Yol 6) 1919 Lah 216 (247). 

[3] The fact that the value of the properties mutual- 
ly transferred were fixed by the parlies does not neces- 
sarily make the transaction mutual sales of property. 
(Yol 25) 1938 All 229 (231) (DB) ^4 Yol 3) 1919 Lah 246 
(247). 

[But see (Yol 1) 1914 Mad 439 (492) : 37 Mad 422 
(DB). (Ho longer good law in view of the Full Bench 
decision in (Yol 9) 1922 Mad 311 ; 45 Mad 612.)] 

[4] Section 92 of the Evidence Act does not preclude 
the admissibility of extrinsic e^iidence to show that two 
documents purporting to be separate sale deeds are in 
reality part and parcel of the same transaction. (Yol 14 
1927 Ail 696 (697) : 50 All 59 (DB). 

[But see ('06) 8 Bom L E 283 (257) (DB). (Case 
before Transfer of Property Act applied to Bombay.)] 

6. “Ownership of one thirg.’’ — [1] The word 
“thing” includes both tangible and intangible things 
and hence the transfer of a proprietary interest in cer- 
tain land for the equity of redemption in respect oi 
another land is an “exchange” within this section. (Yol 
2) 1915 Oudh 149 (150) : 18 Oudh Cas 109 (DB). 

[2] The transfer of a debt in consideration of the 
transfer of the equity of redemption in certain property 
is an exchange. (Yol 1) 1914 Lind 439 (492) : 37 Mad 
423 (DB). 

[3] The transfer of a right to enforce a charge foi 
maintenance for the transfer cl ownership of the pro- 
perty has been held to be an exchange (Yol 15) 1928 
Ail 204 (205) (DB). 

[4] A transfer of property In conslderi^ition of the 
transferee forbearing to sue to sst aside a certain sale 
is not a mutual transfer of property and is therefore 
not an exchange. (Yol 18) 1931 Mad 140 (143): 54 Mad 
163 (DB). 

7. Mode of effecting exchange. — [1] Where the 
law prescribes a particular mode of transfer, such trans® 
fer can be effected only in that mode, (’ll) 33 All 728 
(731) (DB). 

[2] In the case of tangible immovable property of the 
value of one hundred rupees and upwards, or in the case 
of a reversion or other intangible thing, the transfer by 
way of exchange can be made only by a registered ins- 
trument, (Vol 3) 1916 Mad 821 (821): 38 Mad 519 (DB) 
S-lYol 12) 1925 Mad 1174 (ll74)'^(Yol 1) 1914 Lah lOS 
(108)'5«lYol 27) 1940 Lah 311 {312)»$«(Yol 1) 1914 Mad 
489 (492, 493) : 37 Mad 423 (DB) 

[3] In the case of tangible irimoveable ^rope|# o£ 

a value less than one hundred rupees, a by way 

of exchange can be made either by a registered instru- 
ment or by delivery of the property, (Vol 13) 1926 MaS 
543 (544)®(Yol 19) 1932 Oudh 135 (136) (DB). 
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®[ 119 . If any party to an oxoliangG or any person claimmg through or under such party is by 
Bight of party deprived of reason of any defect in the title of the other party deprived of the thing 
thing received in exchange, or any part ol the thing received by him in exchange, then, unless a con^ 
trary intention appears from the terms of the exchange, such other party is liable to him or any 
person claiming through or under him for loss caused thereby or at the option of the person so 
deprived, for the return of the thing transferred, if still in the possession of such other party or his 
legal representative or a transferee from him without consideration.] 

[a] Subsiikiied by tke Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 59. 

Section 118 — Note 7 (contdj [5] The amount of compensation would ordinarily 


[4] Delivery to validate exchange must be physical 
and not constructive — Intangible property — Exchange 
not possible. (Vol 33) 1946 All 125 (126). 

[5] An exchange may be eSected by a single instru- 
ment. It is not necessary that there should be two 
separate deeds of transfer of property. (Vol 16) 1929 
All 63 (64). 

[6] If A and B agree to execute separate sale deeds 
by way of exchange, title will pass to B as soon as A 
has duly executed his deed m favour of B, notwith- 
standing that B has not executed a similar deed in 
favour of A. (Vol 7) 1920 Oudh 132 (184) (Vol 16) 
1929 Ail 63 (64). 

[7] A deed which si^mply recites a transaction of 
exchange that has already taken place and provides 
for a penalty for failure to carry out the arrangement as 
agreed, is not itself a deed of exchange. (’91) 1891 Pan 
Be No. 26, p 148 (149). 

8. Remedy of parties to exchange.— [1] On the 
completion, by mutual transfer, of the transaction of 
exchange the party who has failed to obtain possession 
must sue for possession of the property and not for the 
specific performance of a contract (Vol 16) 1929 All 
63 (64). 

[2] Where A performs his part of the contract by 
executing a transfer of his property to B, but B fails to 
execute a transfer of his property to A, A's remedy is 
only to sue B for the specific performance of the con- 
tract or for damages for breach of the contract. He 
cannot sue B for recovery of possession of the property 
transferred to B, (’67) 3 Agra HOE 394 (395) (DB). 

[3] Neither party performing his part of the contract 
---Neither of them can sue for specific performance of 
the contract— One of the parties deprived of possession 
of his property by the other— Former is entitled to sue 
lor a declaration of title to and for possession of the 
property. (Vol 3) 1916 Cal 325 (326) (DB). 

Section 119 — Note 1 

[1] The principles of this section have been applied 
to oases arising in the Province of Punjab. (Vol 21) 
1934 Lah 934 (935)5‘(V0l 4) 1917 Lah 164 (165) : 1917 
Pun Eq No. 51 (DB). 

[2] Where A and B exchanged certain properties, 
and the property got by A was entered upon by a mort- 
gagee from B*3 brother under a mortgage given before 
the date of exchange, A^s dispossession is not complete 
and permanent. A is still owner of the property and the 
section has therefore no application. (Vol 21) 1934 Lah 
934 (985). 

[3] If the other party is deprived of the property by 
reason of defect m title he would have the remedy pro- 
vided for by this seotion, namely, to the return of the 
thing transferred by him or to compensation, but until 
such deprivation the exchange remains valid. (Vol 16) 
1929 All 63 (64)®.(Vol 27) 1940 Ail 478 (480). 

[4] Where the title of a party to an exchange is 
initially defective, but subsequent to the exchange, such 
party acquires a full title to the property, the other 
party is, by virtue of 8. 43, entitled to the benefit of 
such acquisition. (Vol 8) 1921 Cal 748 (749) (DB). 


be the value of the property of which the party was 
deprived. If the property has been valued in the deed 
of exchange itself, such value would furnish a basis for 
fixing the amount ol compensation. (Vol 4) 1917 Lah 
164 (166) : 1917 Pun Re No. 61 (DB). 

[6] Where a party ia deprived of a portion of the 
property got by him, he must, if he wishes to obtain 
return of the thing transferred by him, give up the 
portion of the thing got by him of which he was not 
deprived. If he retains such portion, his only remedy 
is to claim compensation for the loss of the other por- 
tion. (’99) 9 Mad L Jour 137 (138) (DB). (Obiter.)^ 
(Vol 4) 1917 Lah 164 (165, 166) : 1917 Pun Re No. 61 
(DB). 

[7] Where the guardian of a minor exchanges hia 
property for another, and he ia subsequently deprived 
of the property got by him, the remedy of the minor is 
to claim that the thing transferred by the guardian 
should be returned to him or that he should be com- 
pensated for the loss. (Vol 11) 1924 Bom 617 (518) 
(DB). 

[8] Where a transaction of exchange is completed 
and the transferor fails to give possession to the trans- 
feree, the latter’s remedy is to sue for possession on the 
basis of his title, He cannot sue for the specific per- 
formance of a contract. (Vol 16) 1929 Ail 63 (64), 

[9] Where properties have been mutually transferred 
by parties by way of exchange, and the exchange is for 
some reason void, either of them can ordinarily recover 
from the other the property transferred by him. But 
where the exchange is void as being prohibited by 
law, the Court will help neither party in getting back 
his property from the other. (Vol 8) 1921 Oudh 132 
(133) 

[10] Where in an exchange between X and IT* F 
executed a security bond in favour of X binding him- 
self to pay an amount not exceeding Rs. 4014-8 6 at 
the rate of Re. 1-4-0 per kuli for the land that might go 
out of X’s possession, and Z, being deprived of the land 
transferred to him, sued Y to recover his own land, it 
was held that the express terms of the above security 
bond superseded the rights of the parties under this 
section and hence X was not entitled to claim the 
return of the land given by him. (’98) 21 Mad 69 (73) 
(DB). 

[11] Wheie a clause in a deed of exhange was to the 
eSeot that “neither party would have any claim against 
the other contrary to the terms of the exchange’* it 
was held that the clause did not amount to a clear 
expression of a contrary intention and did not take 
away the warranty implied by the section (Vol 4) 1917 
Lah 164 (165) : 1917 Pun Re No 51 (DB). 

[12] A suit for a return of the thing exchanged will 
be governed by Art. 143, Limitation Act (’07) 30 Mad 
316 (319) (DB) ^ (Vol 7) 1920 Mad 812 (812) : 42 Mad 
690 (DB). 

[13] A suit for compensation for the loss suffered by 
the deprivation of the thing exchanged is governed by 
Art. 83, Limitation Act, or, where the exchange is by a 
registered document, by Art 116 read with Art. 83 of 
that Act. (’08) 81 Mad 452 (453) (DB). 
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120. Save as otherwise provided in this Chapter, each party has the rights and is subject to 
Bights and liabilities oi the liabilities of a seller as to that which he gives and has the rights 
iparties. and is subject to the liabilities of a buyer as to that which he takes. 

Exchange of money. 121. On an exchange of money, each party thereby warrants the 

genuineness of the money given by him. 


CHAPTEE VII. 

Of Gifts, 

122. “Gift®* is the transfer of certain existing moveable or immoveable property made volun- 
'‘Gift” dedned, tarily and without consideration, by one person, called the donor, to 

another, called the donee, and accepted by or on behalf of the donee. 

Acceptance when to be Such acceptance must be made daring the lifetime of the donor 
and while he is still capable of giving. 

^ If the donee dies before acceptance, the gift is void. 


Section 119 — Note 1 (contd.) 

[14] Where there is ao express contract in the deed 
of exchange between .4 and B that each should make 
good to the other any loss that may be sustained by 
the other, by giving him other property of equal value, 
a suit by A, on b^ng deprived of his property, against 
B for compelling the latter to give him other property 
in performance of the contract will be governed by 
Art 113, Limitation Act. (’99) 9 Mad L Jour 137 (140) 
{DB)'J‘(’88) 11 All 27 (31) (FB) 

[15] This section does not affect the terms and 
incidents of any exchange made or effected before the 
Ist April 19d0 or any right, title, or obligation or 
liability acquired, created or incurred before such data. 
{Vol 27) 1940 Mad 426 (427), 

Section 120 — Note 1 

[1] Where there was a custom among cotton dealers 
that dealers delivering cotton to owners of cotton presses 
with or without a special contract were entitled to get 
in return the same quality and weight of duly pressed 
clean cotton, it was held that so soon as the cotton was 
delivered to the owners of the press, the property in 
the cotton passed to them and that if it was destroyed 
by fire thereafter, they should beat the loss, and should 
pay to the dealers the price of the cotton delivered by 
them. (’88) 11 Mad 459 (468, 469) (DB). 

[2] The fact that under this section the liability of a 
party who takes in an exchange is the same as that of 
a buyer in a sale, will not enable a third person to 
claim a right of pre-emption against such party. (Vol 11) 
1924 All 390 (391) : 46 All 359 (DB) ^ (Vol 24) 1937 
All 665 (667) (DB). 

[3] No party can claim under this section a charge 
over other’s property as provided for in S. 55, sub-s. (6), 
cl. (b). (Vol 3) 1916 Mad 821 (822) : 38 Mad 519 (DB). 

[4] A party to an exchange cannot invoke the prin- 
ciple of S. 55, sub-s (4), el (b) and claim a charge for 
any money that may be due under such exchange, (’12) 
16 Ind Gas 109 (109) (DB) (Mad). 

Section 121 — Note 1 

[1] The mere delivery of money to a person conveys 
a perfectly valid and indefeasible tide to it. (’01) 25 
Bom 702 (705) (DB)®(’90) 1890 Pun Be No. 83, p. 269 
{261) (DB). 

[2] “Money” does not include anything which is 
not legal tender. It includes current com of the realm 
and all things which are “aocustomably transferable in 
the country m the same manner as cash.” (’01) 25 Bom 
702 (705) (DB). 

[3] Badasbahi coins of Baroda have not by law been 
made legal tender in British India and are therefore 
not “money” in British India. (’01) 26 Bom 702 (705, 
706) (DB). 


[4] It is not necessary in order to constitute a thing 
‘“money” that it should be a legal tender receivable at 
a value in rupees fixed by law. Where a coin has a 
current value, attaching to it as coin, and not merely 
by weighing them as lumps of gold or silver, it is 
money. (’73) 5 N W P H 0 R 187 (188) (DB), 

SECTION 122 SYNOPSIS 

I Scope. 

2. “Voluntarily.” 

3. “Without consideration.” 

4. Competency to give. 

5. Competency to receive, 

6. “Person.” 

7. Gift to Hindu idol, etc. 

8. “Existing moveable or immoveable property,” 

9. “Accepted by or on behalf of the donee,” 

10 Donor dying before acceptance, 

H, Advancement. 

12. Gift to a persona designata. 

13. Gift for unlawful objects. 

14. Gift or trust, 

15. Gift or sale. 

16. Gift or will, 

1. Scope.--[l] A gift may be made absolutely or 
conditionally. Where it is made conditionally the pro- 
perty can be recovered back by the donor on breach of 
the condition, (Vol 14) 192? P 0 123 (124, 127) (PC) ® 
{Vol 23) 1936 All 197 (199, 200) : 58 All 687 (DB). 

[2] A gift which is complete and absolute at the time 
It was made cannot be modified by oonditions subse- 
quently added. (’84) 6 All 313 (821) : II Ind App 44 
(PC). 

[3] A release of a security in favour ol the mortga- 
gor is not a transfer of property and hence not a gift. 
(Vol 13) 1926 Cal 170 (171) (DB). 

[4] In the following case, a relinquishment by one of 
the two coparceners forming a joint Hindu family, of all 
his interests, was held to amount to a gift. (Vol 30) 
1943 Sind 177 (181) : I L R (1943) Ear 227 (DB). 

2. “Voluntarily.” — [1] The presence of undue in- 
fluence does not necessarily show that the transfer was 
not made voluntarily, and that the gift is, therefore, 
void— if the donor has acted voluntarily, the presence 
of undue inflaenc© would render the gift only voidable# 
(Vol 32) 1945 P 0 54 (56): I L B (1945) Bom 440: 1 LB 
(1946) Ear P C 115 : 72 Ind App 21 (PC). 

3, “Without consideration.” — [1] A transfer in 

consideration of natural love and affection is a gift. So 
also is a transfer in consideration of an expeotatidnbi 
spiritual and moral benefit. (Vol 16) 1929 (692, 

693) (DB) 

[2] The abandonment 6l & peraon'a right to future 
maintenance is a “oonsiderarion” and a transfer for 
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Section 122 — Note 3 (contd.) 

sucli consideration Is not a gift. (Vol 9) 1922 Mad 311 

(311) ; 45 Mad G12 (PB|. (Order of Reference.) 

[3] A transfer vrhicli purports to be a sale may be 
shown to be only really a gift, (’ll) 33 All 340 (341) : 
38 Ind App 85 (PC) ( {*05) 27 All 612, Remrsed,) 

[4] A transfer for services rendered will, if the ser- 
'?ices are merely rbe '^noiive for the transfer, be a gift. 
CVoI 15) 1928 Bom 250 (252) (DB) © (Vol 34) 1947 Bom 
198 (202) (DB) © ('10) 34 Bom 287 (290) (DB)<^(Yol 5) 
1928 Mad 458 (45S) (DB)e 

[5] A settlement an a wife will be a gift even if the 
marriage proves to be invalid. (Vol 19) 1932 B 0 34 
(35) (PC), 

[6] Promise tc discharge the debt of the transferor 
is a valid consideration and a transfer for such consi- 
deration is not a gift. (Vol 15) 1928 All 500 (503) : 50 
All 818 (DB). 

4. Competency? to 'give. ^ [1] A minor cannot 
make a valid gift. (’03) 30 Cal 539 (547, 648) ; 30 Ind 
App 114 (PC). 

[2] In the case of a gift by a pardanashin lady, h 
is necessary to show very clearly that the lady fully 
understood the transacoion. (Vol 9) 1922 P 0 14 (15):43 
All 525 : 48 Ind App 381 (PC) ^ (Vol 21) 1934 P C 208 
(209) (PC) (Vol 33) 1946 All 121 (124) (Vol 12) 
1925 P 0 204 (209) : 28 Oudh Cas 338 ; 47 All 703; 52 
Ind App 342 (PC). 

[3] Gift was alleged to have been made by an old 
and infirm woman. It was held that the burden of 
proving that is was executed with full knowledge of its 
contents, willingly and without any pressure or undue 
influence is on she donee. (12) 15 Ind Cas 529 (532) 
(DB) (Bom). 

[4] A lepeu *3 not incompetent to make a gift under 
the Hindu law. (’66) 6 Both W E 68 (68) (DB), 

5. Competency to receive. — [1] Under the 
Hindu law also the donee must be in existence at the 
time the gift takes eSect. (12) IS Suth W R 359 (367) 
(PC). 

[2] An agent c: a person can take a gift from his 
principal, {’03) 25 All 358 f364) (DB). 

[3] A gift can he validly made to an idol. Marsh 
B57 (360). 

6. “Person.” — [1] The donee must be an ascer- 
tained or ascertainable person. (’03) 13 Mad L Jour 
364 (366, 367) (DB). 

[2] "Public” cannot be a donee under this section, 
though apart from this section, there may be a dedica- 
tion in favour of the public, ('03) 13 Mad L Jour 364 
(366. 367) (DB). 

[3] An unregistered society is a “person.” (Vol 14) 
1927 All 789 (789) (DB) © (Vol 22) 1935 All 872 (873). 
(Gift to AnjumariB) 

[See however (Vd 4) 1917 All 94 (94) (DB). (Trans- 
fer to “ Dharani Samaj’ ; Held, invalid.)] 

[4] Gift in favour of two or more persons — Presum- 
ption is that they fiai-e only as tenants-in-common. 
{Vol 4) 1917 Mad 484 ^484) (DB) ^ (Vol 13) 1926 Nag 
48 (49). 

[5] Where a gift is to two persons only one of whom 
is capable of laking, the former will take the whole of 
the property. 16 Gal 677 (682) ; 16 Ind App 44 

7. Gift to Kirida Mol, etc, — [1] Dedication can 
be validly made to a Hindu idol whether consecrated or 
to be consecrated, (’10) 37 Cal 128 (140, 141) (FB) 
fVol 1) 1914 Cal 200 (201) : 41 Cal 67 (DB) ^ (Vol 11) 
1924 All 357 (359) : 4G All 130 (DB). 

[2] Dedication in favour of an idol is not a “gift” 
within the meaning of this Act. (’98) 25 Cal 112 (1271© 
(’88) 12 Bom 247 f264, 265) (DB) © (Vol 1) 1914 Oudh 
S65 (259) (DB) © (Voi 14) 1927 Mad 636 (638) ;-50Mad 


687 (FB). (Idol is not living person.) © (Vol 13) 1926 
Nag 469 (470) (Idol is incapable of accepting a gift.) © 
(Vol 6) 1919 Mad 809 (810, 811) ; 42 Mad 440 (DB). 
(Do) © (’10) 37 Cal 128 (155) (FB). (Do.) 

[But see (Vol 29) 1942 Oal 386 (389) (D B)©(Vol 23; 
1936 Oal 556 (561) : 63 Cal 1098 (DB) © (Vol 31) 1944 
Nag 33 (35, 36) : I L E (1944) Nag SI (F B) © (Vol 3) 
1916 All 302 (303) (D B) © (Vol 18) 1931 Oudh 14 (14) 
(D B) © (Vol 15) 1928 All 699 (702).] 

[3] A dedication of a house for a choultry does nor. 
require registration under S. 123, (Vol 31) 1944 Sind 
16 (18) : I L E (1943) Kar 397 (D B). 

[See also (Vol 31) 1944 Nag (33, 35, 36):ILE (1944^ 
Nag 81 (F B) © (’01) 6 Bom L E 56 (57) (D B).] 

[4] A gift to dharam is void for vagueness. (’99) 23 
Bom 725 (735) : 26 Ind App 71 (P G) © (Vol 20) 1933 
Lah 833 (835) ; 14 Lah 827 (D B) © (’07) bO Mad 340 
(341) (D B). (Subramaniya Ayyar, J., contra.) 

[5] A gift for worship of God without naming the 
deity is void for vagueness and uncertainty of the object 
of the gift. (Vol 6) 1919 Cal 199 (199) ; 46 Cal 951 
(D B) © (’ll) 33 All 793 (795) (D B). 

8. “Existing moveable or immoveable pro 
perty.” — [I] By usage, a Goswami of the Balia va^ 
cbarya seci has an interest in the property held by him 
(including the temple and the idol) of which he can 
make a gift. (Vol 2) 1915 All 44 (49) (D B). 

[2] A gift of a non-transferable occupancy holding 
cannot be questioned by the heirs of the donor himself 
on the ground of its non- transferability, though such 
transfer may not be binding on the landlord. (Vol 5) 
1918 Cal 615 (616, 617) : 45 Gal 434 (D B). 

[3] A gift of a mortgage is a gift of immovable pro 
perty. (Vol 8) 1921 Mad 137 (138) : 44 Mad 196 (D B). 

9. “Accepted by or on behalf of the donee.” — 

[1] There must be actual acceptance of gift, in faet^ 
though it need not be express. (Vol 19) 1932 All 444 
(145) : 54 All 534 (D B). 

[2] From the conduct of the donee, Courts may draw 
a presumption that he accepted the gift. (Vol 20) 1933 
Gal 488 (489) (D B) © (Voi 19) 1932 Ail 444 (445, 446) » 
54 All 534 (D B) © (Vol 19) 1932 Mad 272 (275) ©(Vol 
25) 1938 Oudh 26 (30) : IS Luck 697 (D B). 

[3] Where it is shown that the donee was not aware 
of the gift, it cannot^be presumed that he accepted the 
gift, and there is no valid gift, (Voi 14) 1927 P 0 42 
(43) ; 50 Mad 193 ; 54 Ind App 89 (P C). 

[4] A guardian of a minor or other person ineom 
petent to contract may accept a gift in favour of such 
person on his behalf. (Vol 25) 1938 Oudh 26 (30) : 13 
Luck 697 (D B). 

[o] The minor himself ia competent to personally 
accept a gift without a guardian. (Vol 3) 1916 Nag 55 
(55) ; 13 Nag L E 18. 

[6] The acceptance of a gift which is onerous is suffi 
oient to constitute a valid gift. It is not necessary that 
the onerous conditions also should be specifically accep- 
ted. (Vol 20) 1933 Oal 48S (489) (D B). 

[7] Mortgaged property was gifted by A to his sons -- 
The sons were held entitled to question the validity of 
the mortgage, (’26) 95 Ind Cas 406 (406) (D B) (Lah.) 

10. Donor dying before acceptance.— [1] It is 
essential that there should be a transfer of the owner- 
ship during the lifetime of the donor. (Vol 30) 1943 
Bom 7 (9) (DB). 

[2] Where the donor has handed over the document 
of gift to the donee who has received it, it is sufficient 
acceprance. The fact that it was not stamped properly 
and the stamp duty and penalty were paid after the 
death of the donor does not detract from the complete” 
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^123, For the purpose o! making a gift of immoveable property, the transfer must be effeoted 
Transfer Eow effected. by s. registered instrument signed by or on behalf of the donor, and 
attested by at least two witnesses. 

For the purpose of making a gift of moveable property the transfer may be effected either by 
a registered instrument signed as aforesaid or by delivery. 

Such delivery may be made in the same way as goods sold may be delivered. 

[a] As to limitation to the territorial operation of S. 123, ses S. 1 supra. S. 123 extends to every cantonment 
in British India — see the Cantonments Act 1924 (2 [II] of 1924), S, 2S7. 


Section i22—Note 10 fcontd.) 

ness of the gift during his lifetime. (Yol 29) 1942 Cal 

E86 (389) (D B). 

11. Advancement. —[1] The doctrine of advance- 
ment has no application to this country. (Vol 29) 1942 
All 308 {311) : I L E (1942) All iT8 (D B) *$• (Vol S4) 
1947 All 314 (816) (D B)^{Vol 15) 1628 P G 172 (173): 

55 Cal 944 ; 55 Ind App 235 (P C) © (Vol 8) 1921 P G 

56 (57) : 48 Oal 260 : 47 Ind App 275 (P C). (The hus- 
band or the father v70uld nevertheless be beneficial 
owners of property purchased In the name of wife or 
child.) (Vol 12) 1925 P C 181 (182) : 48 Mad 605 ; 
52 Ind App 286 (P 0). (Do.) 

[2] Where A deposited his money in the name of 
himself and his wife, it was held that there was no pre- 
sumption of any intended advancement to the wife. 
(Vol 30) 1943 Bom 7 (8) IBB). ({Vol 15) 1928 P C 172: 
55 Gal 944 ; 55 Ind App 235 (P C), Eel, on.) 

[3] As between two persons bom of British parents, 
As doctrine of advancement would apply. (Vol 8) 1921 
P 0 66 (58) : 48 Oal 260 : 47 Ind App 275 (P G.) 

[4] The doctrine of advancement does not apply in 
the case of Indian Christians. (Vol 29) 1942 Mad 503 
(505) ; I L B (1942) Mad 844 (D B). 

[5] Purchase in the name of concubine with the 
funds of her paramour —It is for her to establish that 
the purchase was made for her, (Yol 34) 1947 All 314 
(816) (D B), 

12. Gift to a persona desfgnata.— [1] Gift des- 
eribing donee **as the adopted son of the donor” — 
Adoption not valid, or no adoption taking place— Whe- 
ther the gift stands, depends upon whether the words 
^'adopted son” are merely words of description or whe- 
ther adoption was the reason for the gift. (’85) 11 Cal 
463 (483, 484) : 12* Ind App 72 (P 0) © (Vol 9) 1922 
Bom 352 (353) : 47 Bom 65 (D B) © (Vol 21) 1934 
Oudh 137 (138) : 9 Luck 530 (D B). 

13. Gift for unlawful objects.— [I] A gift for 
future illicit cohabitation is invalid, (Yol 20) 1933 Bom 
209 (215) (D B). 

[But see (’05) 28 Mad 413 (416, 417) (D B). (Trans- 
actions intended to be gifts, if amounting lo completed 
transfers of property, cannot be impeached.)] 

[2] A gift in fraud of creditors wlT not be valid. 
(Vol 7) 1920 Cal 93 (95) (D B). 

14. Gift or trust. — [1] An incomplete gift or 
voluntary transfer of property cannot take effect as a 
declaration of trust. (Vol 11) 1924 Bom 88 (89) © 
(Vol 8) 1921 Cal 148 (149) : 48 Oal 986. 

15. Gift or sale. — [1] A document purporting to 
he a gift may be shown to be really a sale and vtce 
versa. (’06) 33 Oal 773 (785) : 33 Ind App 86 (P 0) © 
(*11) 33 All 340 (341) ; 38 Ind App 85 (P 0) © (’91) 13 
All 409 (416, 417) (P B). (Eeld, only a sale.) © (’10) 
34JBom 287 (290) (B B), 

16. Gift or will — [1] A document purporting to 
he a will may really be a gift or Viee versa, (1865) 3 
Buth W B 200 (202, 203) (BB). 

[2] The test is when is the document to take effect 
and whether the power to revoke is reserved by the 
author expressly or by necessary implication. (Vol 11) 
1924 Mad 605 (606) © (Vol 34) 1947 Bom 49 (51) © 


(Vol 27) 1940 Mad 236 (238) (Vol 12) 1925 Mad 47. 
(472, 473) © (Vol 16) 1929 Lah 143 (144). 

SECTION 123 -SYNOPSIS 

1. Scope. 

2. Gifts of immovable property, 

3. Registration and operation of gift, 

4. "‘Signed by or on behalf of the donor.” 

5. “Attested by at least two witnesses.” 

6. Donee’s possession under invalid gift of im- 

movable property. 

7. Gifts in Cantonment areas. 

8. Delivery of property. 

9. Gifts of actionable claims. 

10. Law in places to which Transfer of Propeitj^’ 
Act is not extended. 

1. Scope.— [1] With regard to immovable pro- 
perty the section provides that irrespective of the vrdus 
of the property, the transfer must be effected only by 
a registered instrument signed by or on behalf of the 
donor and attested by at least two witnesses, (Vol 3) 
1916 All 351 (351) : 38 All 2X2 ©(Vol 26) 1939 Bang 
76 (78) : 1938 Rang L R 678 © (Vol 21) 1934 Oal 772 
(773) ; 61 Cal 525 © (Yol 11) 1924 Pat 657 (660) : 3 
Pat 842 (BB) © (Vol 25) 1938 All 452 (454) : I L R 
(1938) All 638 (B B) © (’99) 1 Bom L B 495 (497) 
(B B) © (Vol 11) 1924 Nag 214 (215) © (Vol 26) 193© 
Mad 290 (290). 

[2] With regard to moveable property the section 
provides two modes of transfer, i. e„ it may be effected 
either by a registered instrument as aforesaid or by 
delivery of the property. (Vol 30) 1943 Bom 453 (454) 
© (’87) 14 Oal 446 (449) (B B) ©{Vo! 28) 1941 Mad 154 
(157, 158) : I L B (1941) Mad 232 (D B) © (Vol 9) 1922 
All 467 (469) : 45 All 115 (F B) © (Vol 10) 1923 Pat 
165 (170) (B B) © (Vol 11) 1924 Pat 657 (660) : 3 Pat 
842 (B B) © (Vol IS) 1931 All 596 (597) ; 53 All 633 
(B E) © (Vol 11) 1924 Bom 88 (88). 

[3] The provisions laid down in the section are 
mandatory and must be strictly fulfilled. ^(Vol 15) 1928 
All 699 (702) (D B). (Gift of immovable property by 
Hindu by way of sankalap is not valid.) 

2. Gifts of immovable property.— [1] A gfft 
which Is not registered and signed as required by the 
section is bad and cannot pass any title to the donee 
(Vol 30) 1943 Sind 177 (180) : I L B (1943) Ear 227 
(D B) © (Vol 6) 1919 P 0 44 (46) : 43 Mad 234 : 46 
Ind App 285 (P G) © (Vol 21) 1934 P C 67 (68) : 12 
Bang 238 (P C). 

[2] A mere delivery of possession without a regiB- 
tered instrument will not cure the defect, (Voi 30)1943 
Sind 177 (181) ; r L R (1943) Ear 227 (D B). 

[3] Under S. 49 of the Eegistmtion Act a deed of 
gift not registered as required by this section may be 
used in evidence for collateral purposes. (Vol 30) 1943 
Mad 15 (19) (D B). 

3. Registration and operation of gift, — [i] 
Fact of registration of gift does not render gift com- 
plete without acceptance— Bonor can revoke gift before 
acceptance. (Vol 26) 1939 Mad 290 (290, 291)©(Yol 11) 
1924 Fat 657 (660, 661) : 3 Pat 842 (B B). 

[2] Where the donor of immovable property has 
handed over to the donee an instrument of gift duly 
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Gift o£ esisting and future 124. A gift comprising both existing and future property is void 

property. as to the latter. 

Gift to several of whom 125. A gift of a thing to two or more donees, of whom one does 

one does not accept. not accept it, is void as to the interest which he would have taken haci 

he accepted. 


Section 123 — Note 3 (oontd.) 

GxeoQfced and attested, and the gift has been accepted by 
the donee, the donor has no power to revoke the gift 
prior to the registration of the instrunaent. (Vol 14) 
1927 P C 42 (44) : 50 Mad 193 : 54 Ind App 89 (P C)»P 
(Voi 4) 1917 Mad 27 (30) : 40 Mad 204 (FB) (Vol 10) 
1923 Mad 282 (283) (F B) (Vol 12) 1925 Bom 210 
(222, 223) ; 49 Bom 388 (FB) © (Vol 15) 1928 P C 86 
(87) : 52 Bom 313 (P C). 

[3] The mere custody by the donor of the gift deed 
does not lead to any adverse conclusion against the 
donee, espeoially where the entire conduct of the donee 
shows that be accepted the gift and the document was 
kept in the family box to which the donee also had 
access. (Vol 34) 1947 Mad 127 (128). 

4. “Signed by or on behalf of the donor.” — 

[1] The words “signed by or on behalf of the donor” 
have been loosely used in the section, and must be 
construed as meaning only a signature by a per'^on 
duly authorised by the donbr. (’02) 24 All 319 (325, 
327) (FB). (Per Stanletj 0. J.) 

[2] Gift of house by A to B—No document executed 
*— B passing document to A reciting making of gift — 
Document signed by B— Document held could not have 
efiecto! valid gift. (Vol 13) 1926iBom 261 (262) (DB), 

5. “Attested by at least two witnesses.” — (1] 
If there is no attestation as required by the section the 
deed of gift is null and void. (Vol 12) 1925 Pat 151 
(152) ® (Vol 29) 1942 Pat 120 (125) (D B). 

[2] No attestation of gift as required by section — 
Deed cannot affect property gifted. (Vol 21) 1934 Cal 
772 (776) ; 61 Cal 526 •$< (Vol 9) 1922 Pat 614 (524, 
525) ; 2 Pat 52 (D B), 

6. Donee’s possession under invalid gift of 
immovable property. — [1] Gift of immovable property 
not effected according to first clause of section - Gut is 
invalid — Possession of donee is adverse to donor (Vol 
6) 1919 P C 44 (46. 47) : 43 Mad 244 : 46 Ind App 285 
(P C) ^ (Vol 13) 1926 Oadh 371 (377) ; 29 Oudb Cas 
878 ; 1 Luck 273(FB)*(Vol 28) 1941 Pat 219(22l)(DB). 

7. Gifts in Cantonment areas, — [1] Oral gift 
by Mahomedan to another in Cantonment area: Beld 
that inasmuch as only S. 123 was extended to Canton- 
ment area and not S. 129, Mahomedan law was in-* 
applicable and gift invalid. (Vol 7) 1920 Lab 249 (251), 

8. Delivery of property, — [1] Delivery of move- 
able property under this section is the delivery des- 
cribed in S. 33 of the Sale of Goods Act, 1930 (old 
S. 90 of the Contract Act, 1872). (Vol 10) 1923 Pat 
165 (170, 171) (D B). (Section 90, Contract Act, 1872) 
© (Vo! 1) 1914 Cal 566 (567) (D B). (Do.)*l’84) 6 All 
634 (636) (D B), (Do.) 

[2] Sum bestowed as gratuity on X, railway servant 
— Order for payment received by pay-master — Before 
payment sum attached in execution of decree obtained 
against X by K — Beceipt of order to pay held was not 
equivalent to delivery of money to X and could not be 
attached by K before it was received by X. (’84) 6 All 
634 (636) (D B). 

[3] The delivery of the cheque by the Bailway Com- 
pany to the Mercantile Bank, though coupled with the 
request to send the amount to their London Office to 
fee paid to defendants is not equivalent to delivery to 
the defendants, (Vol 11) 1924 Bom 88 (88). 

[4] Sum sanctioned as gratuity In favour of deceased 


railway servant — Amount credited to his Provident 
Fund account— Kdd there was no delivery of posses- 
sion. (Vol 30) 1943 Bom 453 (455). 

[6] Where the property gifted is handed over to the 
Court of Wards on account of a minor donee and the 
Court of Wards assumed supf-rintendenoe of the pro- 
perty, there is a sufficient delivery so as to pass the 
property to the donee. (Vol 30) 1943 Sind 177 (181) s 
I L E (1943) Ear 227 (D B). 

[6] Where the property gifted is in the possession of 
a third person and the third person consents to hold 
the property on behalf of the donee when asked by the 
donor to deliver the property to the donee, there is no 
sufficient delivery of the property to the donee if the 
third person is not authorised by the donee to hold 
the property on his behalf. In such a case, the trans- 
action does not operate to transfer the property to the 
donee. (Vol 10) 1923 Pat 165 (170, 171) (D B) ^ (’84) 
6 Ail 634 (636) (D B) ^ (Voi 11) 1924 Bom 88 (88), 

[7] Where a deposit was made in a bank by the 
husband in the joint names of himself and his wife, 
payable to either or survivor, held that there was no 
gift of the money by the husband to the wife. (Vol 18) 
1931 All 596 (597) : 63 All 633 (D B). 

[8] Deposit of money in joint names of husband and 
wife — Deposit payable to wife only after husband’s 
death— Held that the deposit did not operate as a gift 
to the wife. (Vol SO) 1943 Bom 7 (9) (D B). 

9. Gifts of actionable claims,— [1] A deed of 
gift of immovable property and actionable claims which 
fails as a gift of immovable property for non-compli- 
ance with the requirements of this section does not 
fail also as a gift of actionable claims unless the gift of 
the latter is made conditional on the gift of the former 
taking place (Vol 8) 1921 Mad 137 (139, 140) ; 44 
Mad 196 (D B). 

[2] The making of a gift of a fixed deposit in a 
bank is not the making of a gift of movable property 
but is the gift of an actionable claim. The handing 
over of the fixed deposit receipt would not be enough; 
it will be necessary to have a document in writing 
sicned by the transferor, (Vol 32) 1946 All 409 (418, 
419) (D B). 

10. Law in places to which Transfer of Pro» 
perty Act is not extended. — [1] This section will 
not affect gifts effected in places to which the Transfer 
of Property Act is not extended. (Vol 8) 1921 Cal 647 
(649) (DB) ^ (’37) 39 Pun L R 1014 (1015)®(Vol 13) 
1926 Lah286(287), 

[2] Gift to mosque is valid and deed of gift is not 
admissible without registration uoder S. 17 (1) (d) of 
Registration Act. (Vol 13) 1926 Lab 372 (372) (D B). 

Section 124— Note 1 

[1] Even under the Mahomedan Law there cannot be 
a gift of future property. ('38) 22 Bom 489 (492) (DB). 

[2] Deed transferring whole inooma of property 
without transferring property itself— Deed held gift of 
future income and invalid under S. 124, (Vol 34) 1947 
All 179 (180) (DB). 

Section 125 — Note 1 

[1] Gift to two or more persons as joint tenants— 
Failure of the gift as regards one of them by reason of 
non-acceptance — The donees who accept the gift would 

take the whole. (’89) 16 Cal 677 (682): 16 Ind App 4i 
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126, The donor and donee may agree that on the happening of any specihed evant 
When gift may be sus' does not depend on the wiE of the donor a gift shall be suspended oj 
pended or revoked. revoked ; but a gift 'which the parties agree shall be revocable wholly oi 

m part, at the mere will of the donor, is voild wholly or in part, as the case may be^ 

A gift may also be revoked in any of the cases (save want or failure of consideration) in which 
if it were a contract, it might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shall be deemed to affect the rights of transferees lor cob * 
sideration without notice. 

llluBirations* 

(a) A gives a field to -B, seservicg to himself, with B’s assent, the right to take back the field in case B anj 
ills descendants die before A, B dies without descendants in A s lifetime. A may take back the field. 

(h) A gives a lakh of rupees to B, reserving to himself, with B’s assent, the right to taka back at pleasure 
Hs. 10,000 out of the lakh. The gift holds good as to Bs. 90,000, but is void as to Es. 10,000 whioh continus to 
belong to A. 


SECTION 126— SYNOPSIS 

ii. Scope, 

2, Agreement for revocation. 

3, Conditional assignment of insurance policy, 

4, Gift revocable at the will of the donor. 

5, Paragraph 2~General. 

6, Who may suspend or revoke gifts. 

7, Revocation, if need be express, 

8, “Save as aforesaid, a gift cannot he revoked” — 

Paragraph 3. 

9, “Transferees for ^nsideration without notice” 

— Paragraph 4. 9 

i. Scope,— [IJ Section 126 enumerates some of the 
conditions under which the donor may revoke the 
gift; but this section is not exhauative. (Vol 17) 1930 
All 669 (674) (DB). 

[2] Before the amendment of S. 129 in 1929, this 
section did not affect any rule of Hindu law. Under 
that law, if a person made a gift to another in expecta- 
tion that the donee will do some work in consideration 
of the gift, and the donee failed to do it, the gift was 
revocable. (Yol 17) 1930 All 669 (674) (DB). 

[3] Apart from this section a person can make con- 
ditional gifts. The conditions in such cases must be 
valid conditions under the various sections of Chapter 
II. (Yol 21) 1934 Rang 129 (131) (DB)'© (’82) 4 Mad 
200 {202, 203) (DB) , 

2. Agreement for revocation. — [1] A making gift 
oi funds for founding college— Founding of college 
becoming impossible by passing of University Act — 
Seld that promoters of scheme and donors must be 
deemed to have agreed that on failure of scheme gift 
shall be revoked. (Yol 21) 1934 Oudh 329 (333) (DB). 

3. Conditional assignment of insurance policy. 
— [1] Where a policy of life insurance is assigned with 
the provision that if the assignee should predecease the 
assignor, the benefit under the policy should revert to 
the assignor and form part of his estate the * latter 
provision is valid under this section. The contingency 
on which the assignment is to be revoked not depending 
on the assignor’s will, is covered by the first part of the 
first paragraph of this section. (Yol 31) 1944 Nag 185 
(186, 187); I L B (1944) Nag 871. 

4. Gift revocable at the will of the donor. — [1] 
Where the gift is revocable wholly or in part at the 
mere will of the donor the gift is void wholly or in part 
as the case may be, (’10) 34 Bom 604 (617) ^'(’82) 
5 Mad 173 (179) (DB). 

5. Paragraph 2 — General,— [1] A gift can be 
revoked on the ground of coercion* fraud, misrepre- 
sentation or undue influence. (Yol 6) 1918 Oal 615 
(617); 45 Oal 434 (DB). 

[2] Where a husband attempted to commit suicide 


in consequence oi which he obtained a deed oi release 
from his wife and the son, it was held that his acti 
amounted to “coercion” and the deed was liable to 
be set aside. (Yol 5) 1918 BJad 414 (416): 41 Blad §3 
(SB). 

[3] Thera are many classes of inflaence in which the 
donee from his position Ss presumed to be likely to 
have exercise special influence over the mind of the 
donor. (Vol 14) 1927 P G 143 (150) (P C). 

[4] Examples of undue influence — 

(a) Influence of solicitor over his client. (’08) 10 
Suth W E 469 (472) (DB| ^{Ydl 17) 1930 Mad 
317 (320, 321) (DB). 

(b) Influence of medical attendant over his patient. 
(’37) 1937 All L Jour 1027 (1029) (P 0). 

(o) Influence of spiritual advisai over his disoiplsi 
(’90) 12 All 528 (529) (DB). 

(d) Influence of a trustee over his cesiui me trmt, 
(’06) 30 Bom 578 (5S9) (DB). 

(e) Influence of an executor over the beneficiary 
under the will. (1893) 1893 W N (Eng) 123 (128), 
Whf^eler v. Sargents 

(f) Influence of a parent over his child, (’05) 30 
Mad 169 (174) (FE), 

(g) Influence of an agent over his prinQipah (Vol I4| 
1927 P G 148 (150) (P G). 

(h) Influence of a paramour over his mistress^ 
(Yol 25} 1938 Bom 304^(306) (BE). 

[5] Where the donee is in a position co exercise 
undue influence over the donor, the burden is on the 
done© to show that there was no such influsncs. H® 
can discharge the burden by showing that the gift wa 3 
the spontaneous act of the donorg acting under circum- 
stances which enabled the donor to exercise an indapem^ 
dent will and which justifies the Court in holding that 
the gift was the result of the free exercise o! the donor’a 
win. (Vol 16) 1929 P 0 3 (6) (P C| ®[Vol 14) 1927 P 0 
148 (150) (P C). 

[6] There is no rule of law that the gift Is invalid in 
the absence of competent independent advice. (Yol 25) 
1938 P C 38 (40); 32 Sind D E 285 (P 0) ® f 14) 36 All 
81 (91, 92): 41 Ind App 23: 16 Oudh Gas 378 (P 0| 
S-lVol 16) 1929 P 0 3 (7) (P 0) ©{Yol 5) 1913 Cal 36S 
(371) (S B) © (Yol 12) 1925 P G 204 (209): 47 All 70S: 
28 Oudh Gas 838: 52 Ind App 842 (P C). 

[7] If upon review of the facts, the eonclcsion Is 
reached that the obtaining ol independent advice would 
not have made any diSsrene© in the result, then 
the deed ought to stand even when no independent 
advice was obtained, (’14) 36 All 81 (92): 16 Oudh Gas 
378: 41 Ind App 23 (P 0)© (Yol 5) 1918 Oal 363 (371'| 
(S B), 

[8] The absence of Ihe power ol ravocation in the 
gift deed is merely a circumstance to be weighed with 

1047 & 1043 A, M 
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127 . Where a gift is in the lorm of a single transfer to the same person of several things of 
OnQToiis gifi which one is, and the others are not, burdened by an obligation, the donee 

oan take nothing by the gift unless he accepts it fully. 

Where a gift is in tho form of two or more separate and independent transfers to the samo 
person of several things, the donee is at liberty to accept one of them and refuge the others, although 
the former may beheneficial and the latter onerous, 

A donee not competent to contract and accepting property burdened by any obligation is not 
Onerous gift to aiaqiial!- bound by his acceptance. But if, after becoming competent to contract 
neSpersou^ “ and being aware or the obligation, he retains the property given, he 

becomes so bound. 

, Illusimiions, 

{aj A iiaa aiaaies In a prosperous joinc stock company, and also shares in 1", a joint stock company, in 
dl^Qulties. Heavy ealla are sspected in respect of the abares in Y. A gives B all his shares in joint stock com- 
panies. B refuses to accept the shares in Y, He cannot take the shares in X, 

(h) A having a lease for a term of years of a house at a rent which he and his representatives are bound to 
pay during the torrs, and which is more than the house can be let for, gives to B the lease, and also, as a separate 
and independent transacUon, a sum of money, B refuses to accept the lease. He does not by this refusal forfeit 
the money. 


Section 125— Note 5 (contd.j 

the other oircumstances of the ease, (12) lo Ind Cas 

529 (533) (BB) (Bom). 

[9] Questions which a Court should consider in 
leciding the issue ol undue influence are, (a) whether 
the gift in question is one which a right minded person 
might be espected to make; (b) whether the gift is or is 
noi an improvident act on the donor’s part;(c) whether 
the gift is suoh as to have required advice if not obtain- 
ed by tho donor; and (d) whether the intention to 
make the gift originated with the donor, ('881 15 Oal 
684 (698, 700)^ 15 lud App 81 (P C). 

[10] In the ease of deeds taken from pardanashm 
.adios the burden of proof rests on those who found 
theii’ claim on them (Vo) 9) 1922 P C 14 (16): 43 All 
m: 48 Ind App m (P C) <^<(’91) IS Gal 545 (548): 18 
Ind App 144 fiF C) !3^(’96) 17 All 1 (12h 21 Ind App 
148 (P C). 

[11] The Oourts have been Gorelal to see that the 
gtroDgeat and most satisfactory proof is given by the 
person who claims under a sale or gift from pardana- 
ahin ladies that the transaction was a real or bo7ia fida 
one and fully understood by tb© woman whose property 
is dealt with, (Vol 31) 1944 All 42 (53) (DB). (Sale.) 
S^(’12) 34 All 455 (462): 16 Oudh Gas 271: 39 Ind Anp 
156 (P G) ^(Yol 25) 1938 P G 38 (40): 32 Sind L'E 
285 (P C) ^p(Vol 12) 1925 F G 204 (209); 47 All 703: 28 
Oudh Cas 338: 52 Ind App 342 (P C). 

[12] While it is important to maintain the princi- 
ples of law laid down for the protection of pardanashin 
ladles, it Is also important not to transmute such a 
legal protection into a legal disability. (Vol 31) 1944 
All 42 (33, 54) (DB) ^(Vol 15) 1928 P C 303 (305) 
IF C) 5‘ri4) 33 All 81 (92) s 41 Ind App 23: 16 Oudh 
Cas 378 {F C). 

6. Who intiy suspend or revoke gifts.-- [1] A 
right to rsToka a gift under the provisions of this 
sectiOQ may [33 Guarcisad by the donor himself. It also 
survives affcor bis death £0 his legal representatives who 
may tborefere revoke the gift (Vol 12) 1925 All 437 
(438); 47 All 619 (DB) ©(Vol 14) 1927 Bom 334 i387); 
51 Bom 133 (DB). 

[But see (Vol 21^ 1934 All 507 (611) (DB).] 

[2] A right to revoke a giit, beir-g a mere right 
t»o sue, cannot be transferred by the donor and, oonse- 
qaently, a transferee from the donor cannot claim 
tjo exercise suob right, (Vol 9| 1922 Pat 514 (626}; 
2 Pat 62 (DB). 

7. Revocation, if need be express [1] In tha 

aheenee of any express saservation of a power of revo- 


cation in the gift-deed, a donor does not continue to 
have the right to revoke a gift. (Vol 34) 1947 Mad 127 
(128). 

[2] If the donor has tha power of revocation, an 
exercise of that power cannot be inferred from the 
mere fact that be conveyed the property to a strangai? 
an express act of revocation would at least be necessary. 
(Vol 2) 1916 Low Bur 86 (87): |Low Bur Bui 185. 

[3] A document styled as ‘^a need of gift” and execu- 
ted and registered as such conferred on the donee 
a complete and immediate title to the property subject 
to the right of the donor to enjoy it during his life- 
time. It was held that the document was a deed 
of gift and not a will and could not be revoked. 
(Vol 34) 1947 Bom 49 (51, 52). 

8. “Save as aforesaid a gift cannot be revo- 
ked”~Paragraph 3. — [1] Where a gift is complete 
and the donor has done all in his power to give ©fleet 
to it, it is irrevocable except in the circumstanceE 
mentioned in the section. (’99) 23 Bom 131 (134) (DB). 
^‘{Voi 5) 1918 Cal 615 (617): 45 Cal 434 (DB) >5 (Vol 20) 
1933 Bang 418 (422) (DB) ^<(^86) 1886 All W N 86 (89) 
(DB). 

9. “Transferees for consideration withou? 

notice”— Paragraph 4 [1] A right of levocatiOD 

under this section cannot be exercised against a trans- 
feree for eonsideiation without notice of the existence 
of such right. (Vol 25) 1938 Gal 157 (160) (DB). 

[2] A volunteer or a person who takes with notice 
of the existence of the right, cannot get the benefit 
of the saving clause. (Voi 25) 1938 Bom 97 (106) (DB) 
>5(’07) 30 Mad 169 (178) (8 B) ^(Vol 10) 1923 Mad 67 
(69) (DB). 

Section 127 — Note 1 

[1] Where the thing gifted is itself not burdened by 
any obligation, but the instrument of gift imposes a 
condition that the donee should discharge certain 
liabilities, tha donee accepting the gifi; will take iu 
subject to the condition and is bound to perform the 
condition. (Vol 20) 1933 Cal 48S (489) (DB) ^ (Vol 12} 
1925 Nag 29 (30). 

[2] The third paragraph of this section shows that 
even a gift subject to a burden can be accepted by a 
person incompetent to contract without the intervention 
of a guardian. (Vol 3) 1916 Nag 55 (55) ; 13 Nag 
LB 18 ^ 

[3] The fact that the donee, after accepting the gift, 
dies before becoming competent to contract, will not; 
aflect the completeness of the gift. (’97) 20 Mad 147 
(148) (DB). 
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128» Siibjeci to the provisions of section 127, where a gift consists of the donor's whole pro- 
Ilmrersal donee* perty, the donee is personally liable for all the debts dne by ®[ancl liabilities 

of] the donor at the time of the gift to the estent of the property comprised therein. 

[a] Inserted by the Transler of Property (Amendment) Act, 1929 (20 [XX] of 1329), S. GO, 

Saving of donations mor- ^29. Nothing in this Chapter relates to gifts of moveable property 
Ub oatisa and i\Iuhamma- made in contemplation of death, or shall be deemed to affect any rule 
1^^" of Muhammadan law '■"[ "] 

[a] The words “or, save as provided by section 12^, any rule of Hindu or Buddhist law” were repealed by the 
Transfer of Property (Amendment} Act, 1329 (20 [XX] of 1329), S. 61. 


Section 127— Note 1 (contd.) 

[4] Until the donee actually repudiates his accept- 
ance ol the gift, he will be liable to fulfil the obligation 
imposed by the gift. (Yol 24) 1937 Oudh 517 (520) 
{BB). 

[5] Once onerous gift is accepted the donee becomes 
bound to fulfil the obligation by which the property 
gifted ig burdened. (Voi 24) 1937 Oudh 517 (520) (DB) 

® (Vol 23) 1936 Oudh 47 (48) (DB). 

[6] Sections 122 and 123 of the Succession Act 
correspond to this section. 

Section 128— Note 1 

[1] Position of universal donee and universal legatee ' 
is practically the same. (Vol 32) 1945 All 433 (439): 

I L R (1946) All 1 (DB). 

[2] Even if a deed of trust comprises all the property 
of the author of the trust, the trustees would not be 
liable personally for the debts of the author of the 
trust. (Vol 26} 1939 Qudh 161 (174): 14 Luck 548 
(DB), 

[B] A surrender by a Hindu widow in favour of the 
next reversioner is not a gift and this sanction cannot 
apply to such a transaction. (’36) 18 Nag L Jour 179 
(182). 

[But see (Vol 24) 1937 Cal 226 (228, 229).] 

[4] Where a Hindu widow purported to surrender 
her Interest in favour of a person who was not the 
next reversioner jointly with the next reversioner, it 
was held that the transaction was really a universal 
gift. (’36) 18 Nag L Jour 179 (182). (Surrender in 
favour of daughter and her son.) 

[5] Portion of donor’s property excluded from gift — 
Section will not apply irrespective of value of property 
excluded or whether it is moveable or immovable. 
(Vol 17) 1930 All 180 (182) (DB) © (Yol 19) 1932 
Oudh 40 (43): 7 Luck 411 (DB) © {Vol 15) 1928 All 
500 (502): 50 Ail 818 fDB) ^ (Vol 2S) 1941 Oudh 205 
(210) (DB), 

[See however (Vol 31) 1944 Nag 225 (227); I L B 
(1945) Nag 194 (DB),] 

[6] Gift of whole of properties — Compromise bet- 
ween donor and donee giving back a land for which 
donor was to pay rent to donee, and was to return it 
to donee in the event ol donor dying without issue, 
^Seld, donee was a univeraal donee, (Vol 20) 1933 
All 146 (147). 

[7] The liability of the universal donee is limited 
to the extent of the property received by him. (Vol 20) 
1933 All 146 (147) ^ (Vol 22) 1935 Oudh (432, 433): 
U Luck 199 (DB) ^ (Voi 27) 1940 Lah 285 (288) (DB) 
® (Vol 15) 1928 Ail 234 (235) (DB). 

[8] A universal donee cannot escape liability by 
reason merely of the fact that the donor has, after the 
date ol the g ft, made part payments towards the debt 
or ackoowled^ed It, and thus kept the debt alive. (’37) 
1937 Mad W 395 (396). (Renewal of pronote alter 
gdl ) 

[9] Donor owing to the same person, a mortgaga- 
debt and unsecured debt— Donee of whole property 


seeking to redeem the mortgage debt only — Held^ 
mortgagee was entitled to tack on unsecured debt also 
to riiortgagc-debt and claim both. (*S3j 7 Bom 101 
(106) (DB). 

[20] Donor adjadlGaied iusohent after valid gift 
of his whole properly— Court acting under S. 4 ol the 
Provincial Insolvency Act, cannot sell properties in 
the hands of donee for payment of debts. (Vol 17) 1930 
Pat 305 (306) (DB). 

[11] Hindu widow giving her whole property to her 
reversioners— Donee making part payment towards 
her mortgage-debt— HcZd, donee cannot take advantage 
of the widow’s death and challenge the mortgage as 
reversioners. (Vol 31) 1944 Nag 225 (227, 228): I L R 
(1945) Nag 194 (DB), 

[12] The section applies to gifts by Muhammadans 
or in favour of Muhammadans. (Vol 17) 1930 Oudh 
263 (270) (DB) © (Vol 22) 1935 Oudh 432 (483): 11 
Luck 199 (DB). 

[13] A hiha-bipemz is not really a gift and hence 
section does not apply to it. (Yol 14) 1927 Oudh 176 
(176) (DB). 

[14] The onus of showing that a transaction In 
favour of a particular person is a universal gdfe is on 
the person setting it up. (Vol 15) 1928 All 500 (502, 
503); 50 All 818 (DB). 

Section 129— Note 1 

[1] Where there is no rule of Muhammadan law 
inconsistent with any of the provisions of the chapter, 
those provisions will directly apply even where the 
tranHaction is between Muhammadans. (Vol 17) 1930 
Oudh 268 (270) (DB). 

[2] Where a rule ol the Muhammadan law is In 
conRict with any provision in this chapter, the former 
will prevail over the latter. (’34) 147 ind Gas 504 (505) 
(DB) (Pat). 

[3] A gift in contemplation of death is the middle 
point between a gift tnter ViVos and a legacy. (’71) 6 
Mad H 0 R 270 1278) iDB). 

[4] A gift in expectation of suicide not one made 
in contemplation of death. (1925) 1925 Gh 553 (555); 
95 L J Ch 204, In re Dudman. 

[5] Whatever strictness is required in the proof of 
a teatamentary disposition is at least equally required 
in cases of gifts in oontemplasion of death. (’66) 11 
Moo Ind App 139 (168) (PCj 

[6] Ttns section does not except from the operation 
of the chapter thosso rides of Mu lammadan law which 
were appi led by Cour's oniy as being In accordance 
with justice equity and good eonsmef^ce. (Voi 23) 1936 
Rang 430 433); 14 Rang 439 (FB) (’01) 24 Mad 513 
(520) (DB) ^ vVoi 255 19.-i8 Rang 435 (437) (DB). 

[See however (Vol 21) la37 Ha' g 240(244, (BB).] 

[7j Where he Muh'tmmadun law was, under the 
Bengal, Agra and A8^am Civil Courts Act, 1887, dec- 
lared apphcabie, this speitnn was -‘eld not to afiect any 
rule of M aha to mad an law -lodeoiarfd apphcabie. (Voi 
16) 1929 Pat 417 1419) (DB). 
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CHAPTEE VIIF. 

Of Transfers Of Actionable Claims. 

130 . (l) The transfer of an actionable claim ^[whether with or without consideration] shall 
Transfer of actionable be effected only by the execution of an instrument in writing signed by 
elaim. the transferor or his duly authorized agent, ^ 'I'j 313^^11 complete 

and effectual upon the execution of such instrument, and thereupon all the rights and remedies of 
ihe transferor, whether by way of damages or otherwise, shall vest in the transferee, whether such 
notice of the transfer as is hereinafter provided be given or not : 

Provided that every dealing with the debt or other actionable claim by the debtor or other 
person from or against whom the transferor would, but for such instrument of transfer as aforesaid; 
have been entitled to recover or enforce such debt or other actionable claim, shall (save where tha 
debtor or other person is a party to the transfer or has received express notice thereof as herein, 
after provided) be valid as against such transfer. 

( 2 ) The transferee of an actionable claim may, upon the execution of such instrument of 
transfer as aforesaid, sue or institute proceedings for the same in his own name without obtaining 
the transferor’s consent to such suit or proceedings and without making him a party thereto. 

Exception, — Nothing in this section applies to the transfer of a marine or fire policy of 
insurance, "^Cor affects the provisions of section 38 of the Insurance Act, 1938]. 

Illustrations, 

(i) A owes money to B, who transfers the debt to G, B then demands the debt from A, who, not having 
received notice of the transfer, as prescribed in section 131, pays B. The payment is valid, and G cannot sue A 
lor the debt. 

(ii) A effects a policy on his own life with an Insurance Company and assigns it to a Bank for securing th3 
payment of an existing or future debt. If A dies, the Bank is entitled to receive the amount of the policy and to 
sue on it without the ooncurrence of A’s executor, subject to the proviso in sub-section (1) of section 130 and to 
the provisions of section 132. 

[a] This Chapter was substituted by the Transfer of Property Act, 1900 (2 [II] of 1900), S. 4, for Chapter YIII. 
[b] Inserted by the Transfer of Property (Amendment) Act, 1929 (20 [XX] of 1929), S. 62. [c] The words 
“and notwithstanding anything contained in section 123’* were omitted^ ibid, [d] Added by the Insuranoe 
Act, 1933 (4 [IV] of 1938), S. 121. [26-2-1938.] 


SECTION 130 — SYNOPSIS 

I, Scope, 

% ‘‘Transfer,” 

3. There must be present transfer of an exist- 

ing actionable claim. 

4. Assignment of rents and profits and assign- 

ment of lessor’s right of reversion under 
a lease. 

5. Assignment of part of debt, 

6. Debts due to a joint Hindu family. 

7. Transfer by operation of law. 

8, “Whether with or without consideration.” 

9. Form of assignment. 

10. No particular words are necessary to con- 
stitute assignment. 

11. Registration not necessary. 

12. Agreement between debtor and creditor 
that debts would be paid from a fund in the 
hands of a third person, if assignment. 

13. “Duly authorized agent.” 

14, Completeness of the transfer and notice to the 
debtor. 

15. Transfer of mortgage debt — Equities 
between mortgagor and mortgagee, if 
available against transferee. 

16. “All the rights and remedies of the trans- 
feror whether by way of damages or 
otherwise, shall vest in the transferee.” 

17. Assignor’s liability after the assignment. 

18. The right of a tenant in Malabar to com- 
pensation. 

19. Sub-section (2). 

20. Exception. 

21. The principle of ‘caveat emptor’ applies to the 
purchase of an actionable claim. 

Law in the Punjab. 


1, Scope. — [1] The section contains a special 
scheme which has some of the features both of the 
English Common Law and of the principles of equity, 
(Vol 10) 1923 Cal 719 (722) (DB) ® (Vol 22} 1935 Cal 
218 (219, 220): 62 Cal 1 (DB), 

[2] This section is not inapplicable to Muhammadans 
so as to take a gift by a Muhammadan of an actionabla 
claim, out of the operation of the section (Vol 4) 1917 
Mad 20 (26) (DB) © (Vol 23) 1938 Pat 527 (630) © (Vol 
29) 1942 Pat 210 (211) : 20 Pat 798 (DB). 

2. “Transfer.” — [1] The word “transfer” is used 
in this seotion in the same wide sense as that which Sif 
attributed to the word “convey” by the definition to fee 
found in S. 205 (11), English Law of Property Act 
1925. (Vol 25) 1988 Rang 1 (3). 

[2] The section covers absolute transfers of action- 
■able claims as well as transfers by way of seourity. 
(’13) 37 Bom 198 (210): 40 Ind App 24 (PC) © (Vol 2) 
1916 Mad 1031 (1031) : 38 Mad 297 (FB) © (Vol 32) 
1945 Bom 11 (12) © (Vol 28) 1941 Mad 147 (148): ILB 
(1941) Mad 378 (DB). 

[3] The transfer of an actionable claim may also fee 
made conditionally, ‘ (Vol 31) 1944 Nag 185 (187) : ILB 
(1944) Nag 871. 

[4] An endowment policy was assigned by the as- 
sured in favour of his wife by an endorsement on it 
and the assignment was duly communicated to the 
insurance company. The endorsement recited that in 
the event of the wife predeceasing the assured or in tha 
event of hia surviving the date on which the policy 
was to become mature, the benefits of the policy 
together with the rights to recover thereunder would 
revert to the assured. It was held that this seotion 
applied to such a transfer. (Vol 26) 1939 Mad 411 
(413) : ILR (1939) Mad 415 (BB). 
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Section 130 (aontd,) 

3. There must be present transfer of an exis- 
ting actionable claim. — [1] The word “tranafac” 
means a present transfer. (Voi 13) 1926 Nag 206 (207), 

[2] A promise by the debtor to pay money to his 
oreditor, when he, the debtor, might receive a debt 
due to him by a third person, does not constitute an 
assignment of the debt so as to charge the debt in the 
hands of the third person. (’73) 1873 Pan Re No. 63, 
p. 99 (100) (DB) © (’84) 1884 Pun Re No, 60, p. 158 
(160) (DB). 

[3] An undertaking by the debtor to deposit at the 
creditor’s shop all the cheques that he might get from 
the P, W. Department or to give him cheques in 
satisfaction of money due to the creditor does not con- 
stitute a present assignment of the debt, (Vol 13) 1926 
Nag 206 (207). 

[4] It is necessary not only that there should be a 
present transfer, but also that the actionable claim 
transferred is in existence, at the time of the transfer. 
(Yol 25) 1938 Rang 1 (4). 

[5] A share of a partner in a partnership and the 
iight to recover it is an actionable claim which is 
aBsignable but not a right of a partner to a rendition of 
accounts. (Vol 28) 1941 Sind 73 (78) (DB). 

[6] A vendor’s right to recover purchase-money 
from the purchaser is an actionable claim. (Vol 29) 
1942 Mad 209 (210). 

[7] The buyer’s right under S. 61 of the Sale of 
Goods Act. 1930, to recover back the price paid under 
a contract of sale on failure of its consideration is an 
actionable claim. (Vol 30) 1943 Nag 332 (332) : I L R 
(1948) Nag 762. 

4. Assignment of rents and profits and assign- 
ment of lessor’s right of reversion under a lease.— 

[1] In the case of an assignment of rents and profits 
the assignee will be entitled to only the right to 
realize the rants and profits by virtue of the assiwnment 
In Ms favour, but in the case of a reversion, the 
rights which the lessor had on the date of the reversion 
will also be transferred to him. (Vol 25) 1938 Mad 100 
(102) (DB). 

5. Assignment of part of debt. — [1] There is 
nothing in this section which prohibits the transfer of 
a part of a debt. (Vol 15) 1928 Mad 1201 (1207) : 52 
Mad 465 (DB)^ ((Vol 12) 1925 Mad 753,A'oi affro’oed.) 
® (Vol 27) 1940 Mad 258 (265) <38 (Vol 28) 1941 Lah 
337 (338) (DB). 

[But see (Vol 12) 1925 Mad 753 (756) ^ (Vol 25) 
1938 Cal 377 (381) : 62 Cal 510 (DB) <5* (Vol 27) 1940 
Pat 170 (174) : 18 Pat 839 (DB).] 

6. Debts due to a joint Hindu family. — [1] If 
there are debts due to a joint Hindu family from a 
certain person, the member renouncing his share in the 
debts need not execute a formal deed of transfer in 
favour of the remaining members. (’36) 63 Cal 
194 (204). 

[2] Where in a partition of a joint Hindu family a 
debt evidenced by a pronote falls to the share of a 
particular member, he can sue to recover the amount 
due under the pronote without an assignment under 
this section. (’37) 1937 Mad W N 134 (134) ^ (Vol 21) 
1934 Mad 529 (532) : 57 Mad 1082 (DB). 

[But see (’07) 17 Mad L lour 393 (893) (DB).] 

7. Transfer by operation of law, — [1] The 
teotion does not afiect a transfer of an actionable claim 
by operation of law or by, or in execution of, a decree 
or order of Court, as such transfers are expressly saved 
by S. 2, cl. (d). (Vol 30) 1943 Pat 218 (223) : 22 Pat 
114 (DB) © (Voi 26) 1939 Sind 283 (289) : ILR (1939) 
Ear 344 (DB) © (Vol 13) 1926 Sind 78 (79, 80). 

8. “Whether with or without consideration.” 
—[1] The words ‘’whether with or without considera- 


tion” make it clear that a gift of an actionable olaim 
can validly be made under this section. (Vol 25) 193S 
Mad 236 (238) (DB). 

[2] A dedication of an actionable claim to an idol is 
not governed by this section and may be made orally, 
(Yol 13) 1926 Nag 469 (470). 

9. Form of assignment. — [1] The section re* 
quires that the transfer of an actionable claim shall be 
effected only by the execution of an instrument in 
writing. (Vol 31) 1944 Cal 335 (339) : I L R (1943) 2 
Cal 325 © (Vol 19) 1982 Bom 446 (448) : 56 Bom 462 
(DB) © (Vol 23) 1936 Pat 527 (530) © (Voi 26) 1938 
Sind 24 (27) : 32 Sind L R 640 © (Vol 27) 1940 Mad 
157 (159). 

[But see (Vol 24) 1937 All 424 (425) (DB).] 

[2] An assignment by way of a trust deed is valid* 
(Vol 31) 1944 Cal 335 (339): IDE (1943) 2 Gal 325. 

[3] The object of reducing the transfer to writing 
is to put the arrangement entered into between the 
parties beyond dispute. (Vol 26) 1939 Mad 543 (546) 
(DB), 

[4] As transfers by way of charge on or hypotheca- 
tion of actionable claim fall under this section, such 
transfers must be effected by execution of an instrument 
in writing. (’13) 87 Bom 198 (210): 40 Ind App 24 

(PC). 

[5] A mere deposit of a life policy will not create 
any charge on the life policy, (’13) 37 Bom 198 (210) : 
40 Ind App 24 (P C) ©(Vol 28) 1941 Mad 147 (148): 
ILR (1941) Mad 378 (DB). 

[6] A deposit of securities lying with the creditor, 
by the creditor will not create any charge on the debts 
due by the debtor. (Vol 16) 1929 Rang 318 (319) ; 7 
Rang 365 (D B). ( (’13) 37 Bom 198 ; 40 Ind App 24 
(P 0), Follomd) 

[7] A fixed deposit is a debt or an actionable claim 
and transfer of the same can only be made by an 
instrument in writing signed by the transferor. (Yol 
32) 1945 All 409 (411): I L R (1945) All 315 (DB). 

10. No particular words are necessary to con- 
stitute assignment. — [1] A transfer of an actionable 
claim need not be in any particular form or be couched 
in technical language. But the words used must suffi- 
ciently indicate the transferor’s intention to transfer 
the claim. (Vol 25) 1938 Mad 236 (238) (DB) ©(’84) 
1884 Pun Re No. 60, p. 158 (159) (DB) ©(Vol 11) 1924 
Lah 684 (685) ©(Yol 13) 1926 Cal 447 (448, 449) (D B) 
©(Vol 24) 1937 All 424 (427) (DB) ©(Vol 28) 1941 Mad 
147 (148): ILR (1941) Mad S78 (DB). 

[2] The following are all illustrations of valid assign- 
ment of actionable claim : 

(a) Endorsement on an instrument which represents 
the debt. (Vol 22) 1935 All 837 (838) ©{Voi 24) 
1937 Sind 181 (183): 31 Sind L B 93 (DB). 

(b) Endorsement on a money bond to the effect, *I 
have sold the document or to the effect, ‘the 
balance due should be paid into the hands of my 
son (Vol 11) 1924 Lah 684 (685). 

(c) A direction in writing to pay the amount due on 
an instrument endorsed on the instrument by the 
payee thereof coupled with the delivery of the 
instrument so endorsed to the person to whom the 
payment is directed. (Vol 13) 1926 Cal 447 (449) 
(DB) ©(’06) 30 Mad 75 (77, 78) (DB) ©(Vol 8) 1921 
Mad 122 (124) (D B). (But mere acknowledgment 
of payment by payee is not assignment.) * 

(d) A partition list allotting a pronote to a particular 
member of a joint family. (’10) 21 Mad L Jour 
80 (82) (DB). 

(e) An assignment by way of an entry made in a 
statement of accounts is sufficient. (Vol 6) 1919 
Mad 1076 (1076) (DB). 
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Section 130— Note 10 (cor4d.) 

(f) A letter given by a persoil to anotber, diroDiing 
the latter to receive from the iornier’s debtor the 
amount due to Mm under an instalment bond, 
f 12) IS Mad Ii Tim 77 (79) (DB) 

(g) Wbore shera is a veibal transfer of an actionable 
claim on a certain date and the transfer is reduced 
to writing the next day and the instrument refers 
to the transfer as having been made on the pre- 
vious day, tbo instrument is a deed of transfer 
and cannor be held otherwise simply because it is 
expressed in the past tense* (Yol 19) 1932 Bom 
U6 {d48): 56 Bom 462 (DB). 

(b) An arrangement by ail the partners, on the dis- 
solution of a firnij that some of them would be 
entitled to the debt due to the firm. (Vol 26) 1939 
^ Sind 288 (289): ILK (1939) Ear 344 (DB). 

(i) Money lying with banker as deposit in A*s name 
■—Agreement in wrifemg between A and B that 
portion of deposit ehould be transferred to B while 
remaining portion should go to A*s benefit — 
Arrangement operates as assignment of actionable 
claim* (Vol 25) 1938 Mad 236 (238) (DB). 

(j) Bloney in A^s name deposited in Court of Magis- 
trate-Suit by B agamst A and attachment before 
judgment of deposit—On date of hearing A admit- 
ting B'$ claim and requesting Court to pay ofi 
Ms claim out of deposit — Court passing deoree 
under 0 12. R. 6, Civil P. C., and money requisi- 
tioned from Magistrate’s Court — A*s declaration 
which was given eSect to by Court held amounted 
to assignment. (Vol 24) 1937 All 424 (426) (DE), 

(k) Member of Provident Fund executing trust deed 
assigning to bimsslf and another person, as trus- 
tees, amount of money standing to his credit and 
other monies to which he might become entitled 
as subscriber of fund — Trustees to receive money 
and pay its income to settlor during Ms life— 
After settlor’s death who'e sum to bo distributed 
to certain persons Bight to revoke or alter trust 
deed r»^servecl by settlor — Scld there was valid 
assignment (Yol 31) 194i Cal 335 (339): ILK 
(1943) 2 Gal 325. 

(l) An application by the assignor to the Court of 
Wards to take over management of the property 
ineladiDg debts due to assignor, on behalf of the 
minor assignee is suMoisnt. (Yol 30) 1943 Sind 177 
(181) : I L R (1943) Ear 227 (DB) 

[3] A mere admiGsion or relinquishment by a per- 
son of his rights in an actionable claim would not be 
sufficient. (’12) 16 Cal L Jour 43G (437) (DB), 

[4] Where A and C wore partners of a firm and C 
executed a deed of release whereby he gave up Lis 
claim to the business of the firm and declared that 
thenceforth, the partrensbip would be conducted by A 
and D, it was held that title vested in A and D 
under this secfc'on as a deed of transfer was ncce'^^ai’’*’’. 
(12j 10 Cd L Jour 436 (437) (DB). 

^11. Registration not necessary.— [1] No regis- 
tration is ceoessarj for the transfer of an actionable 
claim (Yol 8) 1921 Mad 137 (139) : 44 Mad 190 (D B), 
[But see (Vo! 14) 1927 Barg 89 (40).] 

12. Agreement between debtor and creditor 
that debts would be paid from a fund in the hands 
of a third person^ if assignment.— [1] An agreement 
between a debtor and a creditor that a iDarticular debt 
should ha paid Irom and out of a particular fund or 
money in the hands of a tfaird person would be an 
assignment of the debt. (Vol 27? 1940 Mad 258 (26L 
263) ^(Yo! 20) 1933 Lah 102 (103); 14 Lah 325 (D B) 
©lYol 5] 1918 Mad 172 (177) (SB) »2«(’97) 1897 Pun Ee 
No. 43, p* 193 (200 201) (DB) ^’•(701 17) 1930 Cal 782 
(785): 57 Cal 1101 (BB)* 


[2] *\Yhere, on an instrument executed by B in 
favour of A^ A makes an endorsement directing B ter 
pay G, and then delivers the instrument so endorsed 
to C, the transaction will be an assignment o! the debt. 
(’07) 30 Mad 75 (77, 78) (DB). 

[3] Agreement to pay money out of cheques com ng 
into possession in future creates valid equitable assign- 
ment. (Yol 1) 1914 Mad 281 (284): 38 Mad 500 (BB), 

[4] A mere direction by A to his debtor JS that he 
should pay C, does not amount to a transfer of the 
debt to C in the absenoa of any agreement between A 
and G that he should get the amount (Vol 13) 1926 
Cai 447 (449) (BB) ©(Vol 12) 1925 Mad 753 (766) 

[5] A^ applying to credit society lor loan giving hia 
salary bills as security — , Application granted — Bond 
executed by A in favour of society not stating that loan 
would be paid up from A’s salary — A writing to Ms 
employer to pay society such sums out of his salary m 
society might apply for -^Held there was no equitable 
assignment of salary in favour of society, (Vol 29) 
1942 Pat 807 '308) (BE). 

13. “ Duly authorized agent* *’—[!] Where afc 
the time of the transfer by the agent he was not 
authorised to do so, but subsequently the prinoipa! 
ratifies the act, the ratification dates back retrospec- 
tively to the date of the transfer and cures the defect 
in the transfer. The transfer must be taken to have 
been made by an agent duly authorised in that bahal!, 
(Yol 26) 1939 Mad 543 (546) (DB). 

14. Completeness oi the transfer and notice to 
the debtor,— [1] A transfer of an actionable claim Is 
complete on the execution of the instrument signed b]? 
the transferor (Vol 22) 1935 Cal 756 (753) (DB) 

[2] The transfer of an actionable claim does not 
depend upon the giving of nDtica to the debtor. (Yol 
25) 1938 Rang 426 (428): 1938 Rang L B 480 (D BJ 
«'(Vol 6) 1919 Mad 1076 (1077) (DB) ©(Vol 22) 1935 
Mad lOOB (1005): 59 Mad 141 (D B) ©(Vol 27) 1940 
Pat 683 (691) : 19 Pat 715 (DB), 

. [3] If there are several transfers of the debts in 
favour of different persons, they take in the order of 
the dates of these transfers and not in tbo order of the 
dates on which notices were given to the debtor. (Vo! 
22) 1935 Mad 1003 (1005) : 59 Mad 141 (DB). 

[4] A subsequent transferco without notice of the 
earlier transfer may obiain priority over the earlier 
transferee if the latter has been guilty of gross negll* 
gence or is barred by estoppel from setting up his rights 
(Vol 22) 1935 Mad 1003 (1005) : 59 Mad 141 (BB). 

[5] A dealing by the debtor with the debt without 
notice of the transfer will, under the second paragraph 
of the section, he valid against the transferee (Yol 25) 
1938 Rang 1 (5)©{’87) 3 0 P L B 147 (149) © (Vol II) 
1924 Pat 118 (119) : 2 Pat 754 (BB). 

[6] The notice required by this section must be an 
express notice conforming to the provisions of S ISL 
{Yol 10) 1923 Cal 719 (720) (D B)©(Vol 25) 1938 Bang 
1 (5)©(’10) 33 Mad 123 (129) (DB). 

[7] If the nonce does not conform io the provisions 
of S. 131 the debtor is not bound by it and is not debar- 
red from treating the debt as payable to the oiigina! 
creditor. (Yol 2) 1915 Low Bar 10 (11): S Low Bar Ral 
288. 

[8] After the receipt of notice, the debtor cannot 
fuse to pay the debt to the transfereo ; if be still makes 
payment to the transferor ho is not ab'^olved from lia- 
bility to make payment to the transferee. (’19) 33 Mad 
123 (130) (DB). 

[9 j After a notice is given to the debtor of the assigti- 
menl he cannot make any payment to anyone else ©vea 
under the order of the Court unless the assignee was a 
party to the proceeding in which the order is passed^ 
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Section 130 — Note 14 icontd.) 

(Vol 30) 1943 Mad 214 {245) : I L E (1943) Mad 587 
(BB). 

[10] A conditional or qualified notice is not in- 
valid. (’10) 33 Mad 123 {129} (DB). 

^ [11] Pact of transfer or its validity and operation 
aasputed— Only safe course for debtor is not to pay debt 
to any one but to aak claimants to interplead— Payment 
to person found to have no title — Debtor must pay over 
^.gain to right person. f’lO) 33 Mad 123 (130j (DB). 

[12] Tho notice of transfer must be given to the 
debtor himself or some person dnly authorised by him 
to receive such notice (Vol 2) 1915 Lov? Bur 10 (11): S 
Low Bur Eul 238. 

[13] The provisions of S 130 presuppose a valid 
transfer. If the proceduie laid down in this section is 
strictly followed but the transfer contravenes some other 
provisions of law, no rights under this section cars pass 
ii'om the transferor to the transferee. (Yol 23) 1936 
Oudh 275 (276) : 12 Luck 150 {DB). 

1.14] ^Yhere a debt is transferred with the object of 
defeating the creditors of the transferor, the creditors 
are not bound by the transfer and can treat the debt as 
still being the property of the transferor. (*12) 1912 
Mad W N 363 (364). 

15. Transfer of mortgage debt — Equities be- 
t.veen mortgagor and mortgagee if available against 
iransferee — [1] A notice to the mortgagor is not 
necessary in order to render its assignment valid. (Tl) 
11 Ind Gas 778 (778) (BB) iLow Bar). 

[2] Until a mortgagor receives notice of the transCar 
iihe mortgagor may validly make payment to the mort- 
gagee (transferor) and to have credit for them against 
the transferee. (Vol 7) 1920 Mad 742(743)* 43 Mad 803 
(D B)© lYol 11 1924 Nag 401 (404) ^ (’80) 2 Mad 212 
(214) (DB). 

[3] A right to set off an independent claim against 
the mortgagee is not available to the mortgagor who 
has not received notice of the transfer. (Yol 4) 1917 
Mad 928 (930): 40 Mad 683 (DB). 

16, “All the rights and remedies of the trans- 
leror, whether by way of damages or otherwise, 
shall vest in the transferee.” — [1] All rights and re- 
medies of the transferor, whether by way of damages or 
otherwise, in respect of the actionable claim vest in the 
'.tansferee. (Vol 23) 1936 Oudh 105 (106) (r>B)*$t(Yol 6) 
1919 Mad 1076 (1077) (D B) •5' (Yol 22) 1935 Cal 218 
{221) : 62 Gal 1 (DB)^-.(Y^ol 32} 1945 Bom 11 (13). 

[2] M executing bond for certain amount in favour 
of iS— Loan to be repaid in yearly instalments without 
interest— On default in payment of any instalment ore- 
diior entitled to sue for that instalment — Stipulations 
held were voidable on ground of undue infiuence — 
Transferee of bond held could avoid stipulations. (Vol 
23) 1936 Oudh 105 (108) (DB). 

[3] The transferee is after the date of the translerj 
the only party entitled to sue the debtor or the other 
person for the recovery of the actionable claim. (Yol 6) 
1919 Mad 1076 (1077) (D B) (Yol 7) 1920 Mad 426 
(427) (DB)^(Yol 32) 1945 Bom 11 (13) 

[But see (Yol 14) 1927 Mad 817 (81S) ] 

17. Assignor’s liability after the assignment — [I] 
Deed o! transfer of actionable claim stating that no part 
payment had been made to transferor — Provision in 
deed that transferee should collect amount of claim by 
recourse to litigation if he could not recover it otherwise 
— Transferee failing to recover debt from debtor — 
Transferee suing transferor for price paid for transfer 
and for costa of litigation against debtor. Transferee 
'held was entitled to get decree against transferor. (Yol 
14) 1927 Eang 129 (129), 


[2] Transfer of debt by wav of oseurity.*.^ Transferee 
colluding with debtor — Tr&ncieror can fils suit against 
transferee for redemption and can get debt re-aGsigaed 
to him — If security is lost by reason of transferee not 
enforcing it, transferee coa le sued for damages by 
transferor for his default, (Yo! E2j 1945 Bom 11 (IS). 

18. The right of a tenant in Malabar to coni'" 
pensation. — [ij Tbe righ^ of a tenant m Mdabar to 
eompeneatiOD for improvements made on the tenancy’ 
land 13 analogous to an aoGiomble claim and a transfer 
of such right by the tenant to a third person cannot 
affect the rights of the landlord nnless Le has notice 
of tho transfer when ho accepts the surrender of the 
property leased and settles the account with the tenant. 
•f’99) 28 Mad 86 (881 (B 1\ ol 13'' 1926 Mad 850 
(851). 

19. Sub-section (2). — [L] The iiaasfeiee is not 

required to obtain the consent cf the transferor to the 
suit or proceeding the debtor or other person 

and neoa not make the tra'iefercr a party to ‘^uch suh 
or proceeding. (Yol 22) 1935 Cal 756 (758 1 > (DB), 

20. Exception.— [1] Iranafcrs o! fire and marine 
policies have been excepted firom the general piovisions 
of this section. (Yol 24) 1937 Sind ISl ^183) : 31 Smd 
L E 98 (DB). 

[2] Until the ainendmcnt of the Exception in 1938 
transfers of life policies were requi red lobe mada in 
accordance with the provisions of this section. (’13) 37 
Bom 471 (478) (DB^<i&(Voi 24) 1937 Smd 181 (183) : 31 
Sind L E 98 (DB), 

[3] Tho rights and remedies of a transferee of ja life 
policy existing p ior to the commenoGment of Che Insu- 
rance Act, 1938, are not afieoted by the provisions of 
S. 38 of the Acs. (Yci 81; 1944 Nag 185 (186) ; I L E 
(1944) Nag 871. 

21. The principle of ^‘caveat emptor” applies to 
the purchase of an actionable claim. — [IJ The 
principle oi^^caveat cm^tor^* applies to the purohaae of 
an actionable claim. ,Yoi 2) 1915 Lah 88 (86). 

[2] Holder of promissory note paid ofi by executant 
— After holdoe s death, his widow cot knowing that 
note was paid oil, celling note — Principle of ' caveat 
an^tor*^ held appS ©3 and purchaser had no remedy 
(Yoi 2) 1915 Lah S6 (86), 

22. Law in the Punjab. — [1] Ths technieai 
provisions contained in this EGctico as to tho leqaii©’* 
ments of V7»’it ng for Ihe transfer of an CGtiouable ciaim 
are not appi o-ib e in the Punjab. (Vol 23) 1986 Lah 547 
(548)^(Yoi 12} 1925 Lah 575 (575)^(\o! 19) 1932 Lab 
30 (31). 

[2] The Courts are guided by the rules of Juatioe 
equity and good conscience as regards the requirements 
of writing for tho transfer of actionable claim. (’07) 
1907 Pun Be No. 9. p. 46 (53). 

[3] The Court applied the provisions of B 25, siib- 
s. (6) of ih© English Judicature Act, 1873 as being in 
oonsonaRca With jastice, equity and good conscience, 
(’07) 1907 Pun Ee No. 9 p 46 (52). 

[4] Y" nore a part of a debt was assigned, it was held 
that if this tcction enabled the transfer of a part of the 
debt, the principle underlying the section may be ap- 
plied to the cases arising in the Punjab also, and that 
if it did not, then even according tho rules of jastioQjj 
equity and g )od condcience, the assignee's rights were 
enforeeablo where tbe aasignor and other pers >ns in.- 
terested were made parties and there was no question o" 
any hara'^smeni of the debtor by a multiplicity of pro- 
ceedings. (Yol 28) 1941 Lah 337 (337i 338) (DB), 
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XraLsfer of policy of ®[130i. fljA policy of marine insurance may be transferred h} 
marine insurance. assignment unless it contains terms expressly prohibiting assignment, an5 

may be assigned either before or after loss. 

(2 ) A policy of marine insurance may be assigned by endorsement thereon or in any othei 
customary manner. 

(B) Where the insured person has parted with or lost his interest in the subject-matter insured, 
and has not, before or at the time of so doing, expressly or impliedly agreed to assign the policy 
any subseQuent assignment of the policy is inoperative : 

Provided that nothing in this sub-section affects the assignment of a policy after loss. 

(4) Nothing in clause (e) oi section 6 shall affect the provisions of this section.) 

>] Inserted by the Transfer of Property (Amendment) Act, 1944 (0 [YI] of 1944), S. 2. [7-3-1944.] 

13i. Every notice of transfer of an actionable claim shall be in writing, signed by the 
Koiioe to be in writing, transferor or his agent duly authorized in this behalf, or, in case the 
transferor refuses to sign, by the transferi^e or his agent, and shall state 
the name and address of the transferee. 

Liability of transferee 132# The transferee of an actionable claim shall take it subject to ail 
of actionable claim. the liabilities and equities to which the transferor was subject in respect 
thereof at the date of the transfer. 

Illustrations^ 

(i) A transfers to 0 a debt due to him by B, A being then indebted to B. C sues B for the debt due by B 
to A. In such suit B is entitled to set ofi the debt due by A to him; although G was unaware of it at the date 
of Buch transfer. 

(ii) A esecuted a bond in favour of B under circumstances entitling the former to have it delivered up and 
cancelled. B assigns the bond to G for value and without notice of such circumstances. G cannot enforce the 
bond against A, 

133. Where the transferor of a debt warrants the solvency of the debtor, the warranty, in 
Warranty of solvency the absence of a contract to the contrary, applies only to his solvency at 
of debtor, tihe time of the transfer, and is limited, where the transfer is made for 

consideration, to the amount or value of such consideration. 


Section 131 — Note 1 

[1] The requirements of this section must be strictly 
complied with for bringing into operation the proviso to 
S. 130 (1). iVol 10) 1923 Cal 719 (719) (D B) ^ Co7) 
9 Bom LB 838 (843) (D B). 

[2] The transkree or his agent can sign the notice 
only if the transferor refuses to sign it, (’10) 33 Mad 
123 (130 (D B). 

[3] The fact of transferor’s refusal need not be 
mentioned in the notice, (’10) 33 Mad 123 (130) (D B). 

[4] Where a notice was served by the transferee on 
the debtor and it was not proved that the transferor 
refuied to sign the notice, it was held that a payment 
made by the debtor to the transferor was valid. (Vol 2) 
1915 Low Bur 10 (11) : 8 Low Bur Rul 288. 

[5] where the notice states the name of the trans- 
feree but does not state his address the provisions of 
this section are not ooroplied with, and the notice is not 
elective to bring the esception mentioned in the proviso 
to sub'S. (1) of S. 130 into operation. (Vol 10) 1923 Cal 
719 {719, 720) (DB). 

[6] The name and address of the solicitor of the 
transferee cannot be substituted for the name and 
address of the transferee himself, (Vol 10) 1923 Cai 719 
1720) (D B). 

[7j Notice under this section will not be bad merely 
because it is coupled with a condition or qualification, 
provided the other requirements of the section are com- 
plied with. (10) 33 Mad 123 (129) (D B). 

[S] Where the notice does not strictly comply with 
the provisions of this section and is defective in form 
trhe debtor himself cannot generally waive the defects in 
a, notice. (Yol 10) 1923 Oal 719 (720) (D B). 

Section 132 — Note 1 

[1] Eight to recover arrears of profits assigned to 
coBharer in conveyance of village share—Cosharer suing 


lambardar to recover the arrears — Lambardar claim- 
ing to set off against the claim, amounts due to him— 
B'eld that the right to recover the profits was an 
interest in immovable property and not an actionable 
claim, and that this section did not apply. (Yol 23) 
1936 Nag 217 (218). 

[2] Where the debtor is entitled to set ofi against the 
assigned debt another debt due to him, the assignee can , 
as the first illustration shows, take the assignment only 
subject to this right of set off. {’07)30 Mad 235(238)(DB). 

[3] Where the debtor is entitled to claim unliquida- 
ted damages from the assignor arising out of the same 
transaction as the assigned debt, he can set off the same 
against the assigned debt. (1878) 26 W E (Eng) 403 
(404) : 3 Ex D 127, Young v. Kitchin •${ (1888) 57 
L J P C 35 (41) : 13 App Cas 199, Government of NeW' 
foundland v. Newfoundland Ely, Go, 

[4] It is the duty of the assignee before he takes the 
assignment to make enquiries as to any equities or 
liabilities affecting the subject-matter of the assignment, 
(Yol 3) 1916 Mad 242 (246) (D B). 

[5] It is not the duty of the debtor to inform the 
assignee, on the receipt of notice of assignment, ibat the 
assignment is burdened with liabilities, unless there are 
ciroumstaneeB leading him to think that the assignee is 
being defrauded and is likely to sustain further loss. 
(1848-52) SS E E 296 (313) : 3 H L 0 702, Mangles v. 
Dixon, 

[6] Where A owed a debt to B, and B owed another 
debt to A and in execution of a decree against B, the 
debt due by A to B was sold and was purchased by G. 
it was held that in a suit by G against A to enforce the 
debt, A can set ofi the debt due by B to him. (Vol 10) 
1923 Lab 261 (262) : 3 Lah 414 (D B) © (Yol 31) 1^44 
Nag 98 (99) : I L R (1944) Nag 170. 

[Bee also (Yol 1) 1914 Bom 289 (299) : 38 Bom 
631 (D B).] 
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135. Where a debt is transferred for the purpose of securing an ssisbmg or fature debt, the 
. -““'f _ debt so transferred, if received by the transferor or recovered by the transferee, 

IS applicable, firsfci in. payment ot the costs of such recovery ; secondly, in or towards satisfaction 
of the amount for the time being secured by the transfer; and the residue, if anv, belongs to the 
transferor or other person entitled to receive the same. 


®[135. Every assignee, by endorsement or other writing, of a policy of insurance against 
Assignment of rights fire, in whom the property in the subject insured shall be absolutely vested 
agamsf&e! at the ^ date of the assignment, shall have transferred and vested in him 

. all rights of suit as if the contract contained in the policy had been made 

With himself.] 

[a] Substituted by the Transfer of Property (Amenament) Act, 1944 (6 [TI] of 1344), S, 0. [7-3-1944.] 

®[183A. (1) Where a policy of marine insurance has been assigned so as to pass the 
Assignment of rights beneficial interest therein, the assignee of the policy is entitled to sue 
marine thereon in his own name; and the defendant is entitled to make any defence 
arising out of the contract which he would have been entitled to make if 
the action had been brought in the name of the person by or on behalf of whom the policy was 
effected. 


(2) Where the insurer pays for a total loss, either of the whole, or, in the case of goods, of 
any apportionahle part, of the subject-matter insured, he thereupon becomes entitled to take over 
the_ interest of the insured person in whatever may remain of the subject-matter so paid for, and 
he is thereby subrogated to alWhe rights and remedies of the insured person in and in respect ot 
that subject-matter as from the time of the casualty causing the loss. 

(3) Where the insurer pays tor a partial loss, he acquires no title to the subject-matter insured, 
or such part of it as may remain, but he is thereupon subrogated to all rights and remedies of the 


Section 134 — Note 1 

[1] This section deals with cases of transfers b? way 
3f security. (Vol 22) 1935 Cal 218 (221) ; 62 Cai 1 
(DB) © (10) 33 Mad 123 (129) (D B). 

[2] In cases of transfers of a book- debt for the pur- 
pose of securing a debt the transfer sometimes takes the 
form of an absolute assignment but it can be shown 
that the transfer was not absolute, but was intended to 
be merely by way of security. (Yol 22) 1935 Cal 218 
(220, 221) ; 62 Cal 1 (D B). 

[3] Debt due to A from G secured by pledge or 
hypothecation of C’s property — A can transfer such 
debt, separated from security to B to secure debt due to 
B by A — B will be entitled to benefit of all sums receiv- 
ed by A from 0 in reduction of his own debt whether 
recovered from secured property or otherwise. (Vol IS) 
1831 P 0 245 (247, 248) : 59 Cal 377 : 58 Ind App 323 
(P C). 

[See however (Vol 8) 1921 Mad 681 (681) (D B).] 

_ [4] After a debt is transferred by way of security, 
the remedy of the transferor as a creditor regarding the 
recovery of the debt passes to the transferee and what 
remains in the transferor is only the right to redeem 
the transferee. (Vol 2) 1915 Mad 1031 (1032) : 38 Mad 
297 (P B). 

[5] The transferor cannot proceed against his debtor. 
(Vol 7) 1920 Mad 426 (427) (D B) © (Yol 32) 1945 Bom 
11 (13). 

[6] The only person who can sue for the recovery of 
the debt in his own name is the transferee himself. 
|Vol 2) 1915 Mad 1031 (1031, 1032) : 38 Mad 297 
fP B)©(Vol 7) 1920 Mad 426 (426) (D B)©(Vol 32) 1945 
Bom 11 (13). 

[7] After the eseeution of the transfer of a debt no 
decree can be passed in favour of the transferor plain- 
tiff in a suit by him to recover the debt even if the 
transferee is impleaded as a defendant. (Vol 32) 1945 
Bom 11 (13). 

[8] It is the duty of the transferee to use reasonable 


diligence to recover the debt from the debtor. (^04) 32 
Cal 21 (35) ; 31 Ind App 176 (P 0). i 

[9] Transferee failing to use reasonable diligence to 
recover debt due to his own fault — He will be deemed 
to have recovered it and will not be allowed to claim ii 
from transferor. (’04) 32 Cal 27 (35) : 31 Ind App 176 
(P C) © (Vol 2) 1915 Mad 1031 (1032) : 38 Mad 297 
(P B) © (Vol 7) 1920 Mad 426 (427) (D B). 

[10] Where the plaintiS transferor has an interess 
jointly with the assignee it does not matter whether the 
transferee was a defendant or plaintiS and a decree can 
be passed in favour of the transferor plaintiS and the 
transferee. (Vol 32) 1945 Bom 11 (13). 

[11] Where a charge is created on a debt by way of 
security it amounts to a transfer and the charge-holder 
can sue to recover the debt from the transferor’s debtor, 
(’ll) 34 Mad 53 (54) (D B) © (’09) 33 Bom 610 (627, 
628) (D B). 

[12] When the transferee brings a suit against the 
transferor’s debtor for the recovery of his debt, he musfe 
implead the transferor as a party to the suit, so that the 
matter may be settled in his presence. (Yol 7) 1920 Mad 
426 (427) (D B). 

[13] When a debt is transferred by way of security 
only, the transferee does not become the absolute owner 
thereof. He becomes entitled to recover out of the trans- 
ferred debt only the amount which is secured, the reai-* 
duary interest being still left in the transferor. (Vol 22) 
1935 Cal 218 (221) : 62 Cal 1 (D B). 

[14] The transferor can at any time pay oS the debt 
due to the transferee and have the security released. 
(Vol 22) 1935 Cal 218 (221) : 62 Gal 1 (D B) © (Vol 27| 
1940 Mad 258 (264). 

Section 135 — Note 1 

[1] Where A mortgaged certain property to B and 
then insured the same against fire it was held that B, 
who did not take an assignment of the policy, was 
not entitled to claim the insurance amount from the in- 
surer, when the property was destroyed by fire. (Vol 10) 
1923 Kang 6 (7, 8); 11 Low Bur Hul 294 (D B). 
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insured person as from fee timo of the oasualfcy causing the loss, in so far as the insured person 
has been indemnified by snob payment for tbs loss. 

(4) Nothing in danse Mo! section 0 shall affect the provisions of this section.] 

[aj Inserted by the Transfer of Property (AmendEoent) Act, 1944 (6 [YI] of 1914), S. 4. [7-3-194 

136. No Judge, legal pr^otiiioner or officer connected with any Court of Justice shall buy or 
Incapacity oi officers traffic lila Or stipulate for, or agree to receive any share of, or interest ius 

connected witli Courts of any actionable claim, and no Court of Justice shall enforce at his instaneeg 
Qj, instance of any person claiming by or through him, any action- 
.^ble claim, so dealt with by him as aforesaid. 

137. Nothing in the foregoing sections of this Chapter applies to stocks, shares or debentures. 
Saving oi negotiable Or to instruments which are for the time being, by law or ciistomj 

iagfeoments, etc. negotiable, or to any mercantile document of title to goods. 

Ewplanation. — The expression ‘‘mercantile document of title to goods” includes a bill of 
lading, dock warrant, warehouse-keeper’s certificate, railway receipt, warrant or order for the 
delivery of goods, and any other document used in the ordinary course of business as proof of the 
possession or control of goods, or authorizing or purporting to authorize either by endorsement or 
by delivery, the possessor of the document to transfer or receive goods thereby represented. 


Section 136— Note I 

[1] Any transfer in defianco of the prohibiticE '.on- 
tamed in this Beodon is void. (Vol 19) 1932 A!1 Oio 
(347): 54 Ail 499 (D B). 

[2] A purchase by a pleader of an actionablo claim 
under a life insurance policy in esecuiicn of a decree is 
eoi vitiated by this sacDion, (Yoi 14) 1927 Gal 691 
'692) (D B\ 

[8] A sale or an assignment by way of security of an 
actionable claim to any of tba persons named in the 
section comes within the prohibition and Is therefore 
void. (Vol 12) 1925 Pat 810 (812) ; 4 Pat 43 ID B)^ 
fVoi 19) 1932 All 345 (347): 54 All 499 (D B)tJ»(n8) 40 
Cal 6^10 (677) (P B) ^ (Vol 1) 1914 Bfad 512 (519) ; S7 
Mad 238 (P B 22) 19S5 Cal 756 (759): 63 Cal 578 
(I) B). (Assignment by way of security.) 

[4] Held, that a gift by a Judge to his nephew, a 
Barrister, of his rights under the contract to piirohase 
certain immovable propi^rty did not amount to buying 
or trafficking in or stipularion for any share of or in- 
terest in an actionable claim. (Vol 11) 1924 Lah 709 
^710)(DB) 

[5] The section does not prohibit a mere sale by any 
of thepersons named. (Vol 14) 1927 Pat 2 (4) (D B). 

[6] Where a pleader advanced money to hia client 
on a usufructuary mortgage, for the purpose of paying 
off a redemption de iree passed m the client’s favour, it 
was held that the transaction of mortgage did not offond 
this section. (Vol 3) 1916 Oudh 219 (220) : 19 Oudh 
Oaa 60. 

[71 The term ^‘legal practitioner’’ will include an 
advocate, a vakil, attorney of a High Court, a pleader, 
a mukhtar or revenue agent. (Vol 1"^) 1932 Ail 345 
(347): 54 All 199 D B (Vakil i (Vol 12) 1925 Pat 310 
(311, SIS); 4 Pat 4S (I) B) «Mukhtar) 40 Cal 650 
(651) (P B) (Pleader — » Per Bichardson and Stephen, 
JJ., in Order of Relcrema.) 

[§] A pleader’s clerk is not disquaifflpd ircm dsaling 
in actionable claim, (’96) 9 0 P L B 35 (35). 

SECTION 137 — SYNOPSIS 

1. Shares. 

2. ‘Instruments wlich are negotiable/’ 

3. Transfer oi negotiable mstrun ents. 

4. “Any mercantile document of title to goods/ ’ 
1.^ Shares, — [1] A share Is not a ohoso in action 

m India. It is a movt-able property within the meaning 
of the Indian CompaniCa Act, 1918, and is transferable in 
the manner stated m that Act (Vol 13) 1926 P 0 38 (40): 
50 Bom 860 : 53 Ind App 92 (P C)*^(Yoi SO) 1943 Mad 


74 (76): I L E (1948) Mad 115 (D B). {Rsmrslng 
(Vol 23) 1941 Mad 894: I L E (1941) Mad 419.) 

2. “Instruments which arc negotiable ” — [1] 
The two essentials of negotiability aro (i) that the Ib- 
strument is transferable like cash, merely by delivery, 
and (ii) that the person bolding it is able to sue, in due 
course, m bis own name. (Vol 25) 1938 8md 24 (27) S 
32 Sind h E 640. 

[2] A b >na fide transferee for value of negotiable in- 
strument acquires a good title thereto, even though hie 
transferor bad none. (Vol 5) 1918 Low Bur 122 (128) ; 
9 Low Bur Rui 143 (D B), 

[3] A negotiable instrument* partakes o! the nature 
of a contract also, as it contains either an order or a 
promise to pay money. (Vol 21) 1934 Cal 549 (540) s 
61 Cal 425 (D B). 

[4] Promissory notes, bills of esebange and cbequee 
are ‘‘negotiable” within the meaning of Negotiable In- 
struments Act, 1881. when they are payable either to 
order or to bearer. (’70) 14 Suth W R(OC) 6 6) (D B), 
(A bill of exchange )^I'iVol 21) 1934 Bom 356 1358) (DB), 
(Pronote payable to bearer or order.ld^lVoi 7) 1920 Low 
Bur 42 (43) : 10 Low Bur Kul 93 (Do) ^ (Vol 18) 1931 
Cal 387 (388) : 58 Cal 752 (D B) (Do.) ^ (’93) 17 Mad 
85 (86) (D B) (Do )tI<Vol 22) 1935 Kang 156 (157) (Do). 

[5] Instruments such as various kinds of hundis, 
debentures payable to bearer, or scripts or bonds, have 
been regarded as negotiable instruments by the custom 
of trade (Vol 6) 1919 Lah 85 (86): 1919 Pun Re No 29 
(D B) ^ (1898) 67 L J Q B 986 (995): (1898) 2 Q B 658^ 
Bachunaland Bx'^lorahon Co. v. London Trading Co. 
iJ-«(Vol 5) 1918 Low Bur 122 (128): 9 Low Bur Eul 148 
(D B). 

[6] “Pahuncli” is ordinary receipt and not nego- 
tiable instrument. (Vol 25) 1938 Sind 24 (27) i 32 Sind 
L B 640. 

[7j A document of title to goods cannot bo negotiable 
in the strict sense of the word as the endorsee of it 
does not get a better title than his assignor, (Vo! 5| 
1918 Low Bur 122 (128): 9 Low Bur lul 143 (D B). 

[8] A promissory note made payable simply to the 
pjayee is not negotiable. (’75) 1 Ail 732 (734) (D B) ►!« 
( 97) 7 Mad L Jour 231 (232) (D Bj'i-.(’06) 1906 Fan Be 
No 144, p, 516 (518). 

[9] A deposit receipt is not a negotiable instruraeDittc 
(Vol 1) 1914 Bom 286 (287); 38 Bom 618 (D B). 

[10] A railway receipt is not a negotiable inetru- 
ment unless by tpeoial custom. (Vol 10) 1928 Bang 1 
(3, 4); 11 Low Bur Eul 341 (D B). 
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THE SCHEDULE. 


Year and chapter. 

’Subject. 

LsLeni cl repeal. 


(a) Statutes. 


27 Hec. ?ni, c. 10 . . . ' 

Uses 

The whole. 

18 Elis., 0 . 5 , , , , 

Fraudulent conveyances , . , 

The whole. 

27 Elis.j 0. 4 , 

Fraudulent conveyances , * i 

The whole. 

Wm. and Mary, c. 16 . o 

Clandestine mortgages . . j 

The whole. 

{h) ACTS 

or THE Governor-Geneeal IK 

COUNCIL, 

IX ot 1842 .... 

j Lease and release . . » i 

The wIioIl . 

XXXI of 1854 . , . . ' 

1 Modes of conveying land . . 

Section IN 

\l of 1855 . « . , 

j Mesne profits and improvements ’ 

i 1 

1 

Section 1 m iLs title, ilia words “to 
mesne predts and,” and in the 
picamblo “to limit the liability for 
mosaeprolts and”. 

XXVII of 1866 

Indian Trustee Act . , . \ 

Section 51. 

IV ol 1872 .... 

Punjab Laws Act . . , 1 

So far as it relates to Bengal Regula- 
tions I cl 179S and XVII of 1806, 

KXoil875 , . , , 

Central Provinces Laws Act 

So far as it ralatss to Bengal Regula- 
tions I ol 1723 and XVII of 1806. 

XVnioIlSlG . . . , 

Oudh Laws Act . . , | 

; So far as it relates to Bengal Eeguia- 
tion XVII of 1S06. 

I of 187? .... 

Specific Relief Act , » . i 

(c) Regulations. 

In sections 35 s,rd 36, the words 
i “in writing"! 

Bengal Regulation I of 1798. 

Conditional sales 

The whole Regulation. 

Bengal Eeguiation XVU of 1SU6. 

Piedomption • . , . 

The whole Eeguiation, 

Bombay Eeguiation V of 1827. 

Acknowledgment of debts; In* 
terest; Mortgagees in posses- 
sion. 

Section 15. 


Section 137 ^ Note 3 (mifd.) 1915 Mad 1031 (1031, 1032); 38 Had 207 (F Bj5«(’06} 9 

3. Transfer of negotiable instruments.— [1] The OudhCaa 174 (177) (D B)'5'(Vol ISj 1926 Nag206 (207), 

iisua! mode of transfer uf a negotiable instrument is by [5] The incidents, of a transfer by assignment and 
endorsoment or by delivery. (Vol 22) 1935 Bom 343 of a transfer by endorsement are dlfiarent. In the for« 

^346} ; 59 Bom 573 ^ ^Yol 24) 1937 Pat 100 (102) ; 16 mer case, the assignee acquires all the right, title and 

Pat 74 (F B) interest of the assignor, while an andorsee is clothed 

[2] Such mstrnmenis may be transierred otherwise with the rights and advantages of a bolder in due 

tihan by negotiation. {Vol 24) 1937 Oudb 405 (405. 406): course (Vol 22) 1933 Bom 843 (346) ; 39 Bom 573 

13 Luck 373 (D B), iWritten assignment oi pronote ~ (Vol 19» 19S2 Nag 23 (25) : 27 Nag Ij B 327 {Vol 26) 

Endorsement not necess>iry to make assignment valid.l'Ji 1938 Mad 377 (379) ; I Ii B (1968) Mad 568 (FB) © 

(Vol 24) 1937 Pat 100 (102): 16 Pat 74 (F B) (Transfer (’01) 24 Mad 654 (656) (BB) (YclG) 1919 Lah 85 

by registered Instrument; (Vol 21) 1934 Pat 382 ; 13 (36): 1919 Pun Re No. 29. 

?at 655, Om'?^ded.)^[Yol 26) 1939 Lah 501 (502 1 ; ILE [6] The assignment being to the rules in 

.1940} Lah 84. (Oral assignment is valid in the Punjab.)^ chap YIII the transfer is subject to all the equities and 

(Vol 6) 1919 Lah 85 (86) : 1919 Pun Re No, 29 (D B) liabilities to which the transferor was subject, while in 

28) 1941 Pesh 45 (47) (D B) (In the Punjab case of endorsement it is not. (Vol 21) 1934 Cal 549 

and N. W. F P, hundis can 1)8 assigned orally.) (Vol 8) (549, 650) : 61 Cal 425 (DB). 

1921 Low Bur 92 (93) : 11 Low Bur Rul 174. (Assign- [7] The assignee be-ng an assignee of the debt, can 

meat m writing is valid under the general law apart sue all the persons liable for the debt, while an endorsee 
from T. P. Act.) who gets only the property in the “instrument*’ by the 

[te (Vol 80) 1943 Sind 67 (72) : I L E (1942) Kar endorsement, has merely the rights on the instrument 

516 B). (But not by a mere book entry )] and therefore, can sue only the parson whose name 

[3] Negotiable Instruments Act does not prohibit appears thereon. (Vol 25) 1938 Mad 377 (379) : I L R 

assignment in any of the several ways allowed by law. (1938) Mad 568 (FB) ^ (Vol 2i) I9S4 Cal 549 (550) : 
(Vol 20) 1933 Mad 133 (133). 61 Gal 425 (DB) 

[4] Negotiable instruments are actionable claims and [8] Where the endorsement Is in blank, it only 
aa Kuch they can also be transferred by assignment operates to transfer the property In the instrument and 
under S. 130 (’05) 28 Mad 544 (545, 546) (D B)>$*(Vol 1) not as an assignment of the d^bt. (Voi 22) 1935 Mad 
1914 Cal 566 (566) (D B) © (Vol 8) 1921 Low Bur 92 240 (242, 24H). (Approved in (Vcl 25) 1938 Mad 377 : 
t93. 94) 11 Low Bur Bui 174 5<(Vol 20) 1933 Mad 133 I L R (1938) Mad 568 (FB).] 

(133) (D B) © (Vol 22) 1935 Bom 343 (346) *. 59 Bom 4. “Any mercantile document o£ title to goods.**.--^ 

573 ® (Vol 191 1932 Nag 23 (24) *. 27 Nag L B 327 iSB [1] In order that a document may be a ‘‘mercantile 

(Vol 21) 1934 Cal 549 (649): 61 Cal 425 (D B)^ (Vol 2} document of title to goods” it must be a document (a) 
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[THE] TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT, 1929. 

(ACT XXI of 1929.r 

[Mh October^ 1929. j 

An Act to supplement the Transfer of Property (Amendment) Act, 1929. 

Whereas by reason of the passing of the Transfer of Property (Amendment) Aot, 1929, it 
is expedient that certain amendments should be made in certain other enactments; It is hereby 
enacted as follows : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1929, Pt. V, p. 93; for Report of Special 
Committee, see ibid,t p. dO; for Report of Select Committee, see ibid., p. 126. 

Tlie Act has been declared to be in force with modifications in the Sonfchai Parganas under the Sonthal Parga- 
nas Settlement Regulation {3 [III] of 1872), S. 3 {3)(a); see Bihar arid Orissa Gazette, 1930, Pt. II, p. 433. 

Short title and com- 1. (1) This Act may be called the Transfer of Property (Amend- 
mencement, ment) Supplementary Act, 1929. 

(2) It shall come into force on the first day of April, 1930. 

2 to 15. [Amendments.] Bepealed by the Bepealing Acti 1988 (1 [I] of 1938)^8. 2 and Soh. 


Savings, 15. (1) Save as provided in sub-section (2)^ nothing in this Act shall be 
deemed to affect — 

(a) the terms or incidents of any transfer or disposition of property made or efiected 
before the first day of April, 1930; 

(b) the validity, invalidity, effect or consequences of anything already done or suffered 
before the aforesaid date; 

any right, title, obligation or liability already acquired, accrued or incurred before 
such date; 

( d) any remedy or proceeding in respect of such right, title, obligation or liability; or 

fe) anything done in the course of any proceeding pending in any Court on the 
aforesaid date; 

and any such remedy or proceeding may be enforced, instituted or continued, as the case may be, 
as if this Aot bad not been passed. 

(2) Notwithstanding anything contained in section 9 of this Act,^ in the Presidency of 
Bombay and such other territories as the ^[Central Government] may, by notification in the 
®[Offioiai Gazette], specify in this behalf, a suit by a mortgagee for foreclosure or sale on a 
mortgage bj deposit of title deeds may be instituted within two years from the date of the 
commencement of this Act, or within sixty years from the date when the money secured by the 
mortgage became due, whichever period expires first; and no such suit instituted within the said 
period of sixty years and pending at the date of the commencement of this Act, either in a Court 
of first instance or of appeal, shall be dismissed on the ground that the tvrelve years’ rule of 
limitation is applicable. 

[a] Section 9 of this Aot related to the amendment in Art. 132 of the Limitation Act, 1908. [b] Substituted 
by A, 0. for ‘‘Governor-General in Council”, [c] Substituted by A, 0. for “Gazette of India.” 

TEE SGEEDULB [Bepealed by the Bepealing and Amending Act, 1989 (XXXI7 of 
1989), S.8 and ScK II. i 


Section 137 — Note 4 (contd.) 
which is used in business as proof of the possession or 
control of the goods, or (b) which authorises or purports 
to authorise the possessor of the document to transfer 
or receive the goods thereby represented. (Vol 1) 1914 
Bom 290 (292, 293) : 38 Bom 255 (DB). (Affirmed in 
(Yol S) 1916 P G 7 : 40 Bom 630 ; 43 Ind App 164 (PC). 

[2] Illustrations of such documents are : 

(a) a railway receipt-— (Vol 3) 1916 PC 7 (8) : 40 
Bom 630 ; 43 Ind App 164 (PC) ^ (Vol 21) 1934 
PC 246 (248) : 61 Ind App 416: 58 Mad 181 (PC). 

(b) a bill of iading-{1869-70) 18 W B (Eng) 1041 
(1043) ; L R 4 H L 317, Barber v. Meyerstein. 

ISee (Vol 6) 1919 Mad 140 (143); 41 Mad 871 (BB).] 

(c) Delivery order — (’ll) 38 Cal 127 (141) (DB) ^ 
(’84) 8 Bom 501 (509. 510) (DB) © (Vol 5) 1918 
Low Bur 122 (127) ; 9 Low Bur Rul 143 (DB). 

[8] A document called a “mate’s receipt” by a ship- 


ping company is not a document of title to goods. (’14) 
41 Cal 670 (678) (P C). 

[4] A railway receipt which provides for delivery of 
goods only to the consignee or his endorsee as his agent 
is not an instrument of title within the meaning of this 
section. (’12) 14 Bom L R 532 (541), 

[5] The law governing transferability of document 
of title to goods is the same as the law which governs 
the transferability of the goods themselves. (Vol 5) 1918 
Low Bur 122 (128) ; 9 Low Bur Rul 143 (DB). 

[6] The transfer of a railway receipt does not effect 
a transfer of the ownership of goods unless the instru- 
ment is negotiable by the custom of the trade, (Vol 16) 
1923 Rang 1 (4) ; 11 Low Bur Bui 341 (DB). 

[7] Bill of lading differs from other documents o! 
title in that its assignment operates as a constructive 
delivery of the goods to which it refers. (Vol 3) 1916 
P C 7 (9) : 40 Bom 630 (635) : 43 Ind App 164 (P 0) 




[THE] TRANSFER OF PROPERTY (VALIDATING) ACT, 1917. 8381 

(Act XXVI of 1917.)^ 

[27th Sep temher^ 1917,] 

An Act to validate certain iramfers of property made prior to 
the 1st of January 1915, 

Wheseas it is expedient to validate certain transfers of property made prior to the 1st of 
January, 1915; It is hereby enacted as follows : — 

[a] For Statement of Objects and Beasons, see Gazette of India, 1916, Pfc. Y, p, 81; for Report’ o'f Select 

Oommlnee, see ibid,, 1917, Pt. V, p. 29, 

Short title and extent. 1. (l) This Act may be called the Transfer of Property 
(Yalidating) Act, 1917, 

(2) It shall extend, in the first instance, to the United Provinces of Agra and Oudh, provided 
that the ® [Provincial Government of any Province] may, by notification^ in the ^[Official Gazette], 
extend it to '^[the whole or any part of that Province], 

[a] BnbsHkmd by A. 0. lor “Governor-General in ConncU”. [b] For notification extending the Act to 

Aimsr-Meiwara, see Gazette of India, 1921, Ft. I, p. 3. [c] Substituted by A. 0. for “Gazette of India’ 

[d] Buhs:iiuied by A. 0. for “any other part of British India specified in the notification”, 

2. Where a mortgage or gift purports to have been effected by an instrument executed prior 
Validation oi certain to the 1st of January, 1915, and such instrument is required by tha 

transfers made prior to the Transfer o£ Property Act, 1882, to be attested, such mortgage or gift 
1st of January, 1915, deemed to be invalid by reason only that any person who 

purported to attest such instrument as a witness did not see the executant sign it, provided that 
such person before signing his name on the instrument received from the executant a personal 
acknowledgment of his signature to the same. 

3. Where a claim under any such instrument executed prior to the 1st of January, 1915, 
Eestoration 0 ! certain has been wholly or in part dismissed, rejected, or withdrawn, after the 

oiaims, 30tb day of July, 1912 and before the commencement of this Act, in a 

Court of first instance or of revision or appeal, by reason only of the fact that some person who pur- 
ported to attest such instrument as a witness, on having received before signing his name thereon a 
personal acknowledgment from the executant of his signature to the same, did not see the 
executant sign it, the case may, if the dismissal, rejection or withdrawal has had the effect of 
invalidating, in whole or in part, the said instrument as between persons claiming thereunder, be 
restored on review in accordance with the procedure provided by the Code of Civil Procedure, 
1908, for review of judgment, on application in writing made within six months from the 
commencement of this Act; and on such restoration, the provisions of section 2 shall apply to such 
instrument ; 

Provided nevertheless — 

( 1 ) that every Court to whom such an application is made shall have a discretion tc 
refuse the same if it is of opinion that such restoration would prejudice the rights of 
any transferee for value in good faith under any transfer made subsequent to the 
said 30th day of July, 1912; 

( 2 ) that in the ©vent of a decree being passed upon such application in favour of the 
applicant or his legal representative, interest shall only be allowed under such instru* 
ment at the contractual rate up to the date of the original dismissal, rejection or 
withdrawal of such claim, and for a period of six months therefrom, and at the rata 
of 6 per cent, thereafter until realization; and 

(S) that in the event of the case being so restored the Court shall be bound by the finding 
of the former Court, by or before whom the case was dismissed, rejected or withdrawn, 
on any issue 0! fact which was heard and finally determined by it. 


Section 3 Note 1 

[i] Where under S. 3 an appellate Court grants a roorits, including an issue which had not been finally 
review of its order dismissing an appeal, the efiect of determined, (Vol 7) 1920 All 90 (91) : 42 All 480 (DB), 
snoh order is to restore the appeal to the pending file (Former Court refers to the Court which grants the 
and the OomI must determine the appeal upon the review). 
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[THE INDIAN I TREASURE-TROVE ACT. 1878. 
(Act VI of 1878). 

CONTENTS. 


Preamble. 

L Short; title. U 

2 . lBepeale£3 

3. IntorpretatioE-rl^nse- 
“Treasure*'. 

“Oollector”. 

“OTOer’^ 

4. Notice by iinSer of treasure. 

0 . Notification requiring olaimants to appear. 
0. Forfeiture of right on failure to appear. 

7. Matters to be inquired into and determined 

by the Collector. 

8. Time to be allowed for suit by person 

claiming the treasure. 

9. When treasure may be declared ownerless. 
Appeal against such declaration, 

10. Proceedings subsequent to declaration, 

11. When no other person claims as owner of 

place, treasure to be given to finder. 


1 2. When only one such person claiiiis and his 

claim is not disputed, ksasure to be 
divided, and shares to be delivered to 
parties. 

13. In case of dispute as to ownership of ulae^ 

proceedings to be stayed. 

14. Settlement of such dispute. 

15. And division thereupon. 

16. Power to acquire the treasure on behalf of 

Government, 

17. Decision of Collector final, and no suit to 

lie against him for acts done hoita 

18. Collector to exercise powers of Civil Court* 

19. Power to make rules. 

20. Penalty on finder failing to give notice, oic. 

21. Penalty on owner abetting offence unde^ 

section 20. 

SCHEDULE — [BepealecU 


STATEMENT OF OBJECTS AND REASONS. 


‘The law of treasure-trove is in a very unsatisfactory 
state. At present, tiiere is one law in Madras and 
another in Bengal, while it is doubtful what the law is 
in Bombay, and in the three Presidency towns probably 
idle English law prevails. Moreover, the law everywhere 
Is bad and inefieotive, and gives every inducement to 
finders to conceal cr mahe away with their discoveries; 
and yet there is a good deal of treasure buried in India, 
and much of it of high antiquarian and historical 
interest. 

Under these circumstances, the present Bill has been 
prepared. It provides, among other things, that — 
faj the finder shall give notice to the Collector of the 
District of the discovery oi treasure, and either deposit 
the treasure in the Government Treasury, or give 
security for producing it when required; 

(b) notice shall be given by the Collector to the 
owner or owners of the land where the treasure was 
found; 

fcj the discovery ol the treasure shall be advertised, 


and all claimants desired to come forward within 
months; 

(d) it there is reason to believe that the treasure was 
hidden or (deposited more than a hundred years pre- 
viously, no claim of any outside person shall bP 
admitted; 

(e) in the case of treasure found in a public place, 
such as in digging a road, a railway, or a canal, such 
treasure shall vest, if more than a hundred years old, 
or if unclaimed, in the proportion of tbree-fouiths in 
the finder and one* fourth in Government; and 

(f) U the land or other property on which the 
treasure is found belongs to a private party, then the 
latter shall receive the Government share, unless the 
finder has made any previous agreement with such 
owner or owners, in which case the division shall be 
regulated according to that agreement. 

The Bill adopts the principle of certain recent legis- 
lation in ihe north of Europe, which has practically 
worked well.’* 

—Gazette of India^ 187 St Pari 7, page M6B. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
— Adapted by A. 0. 

— Amended in its application to Bihar by Bihar Act 22 of 1947. 

— Repealed in part by Acts 12 of 1891; 10 of 1914, 


[THE INDIAN] TREASURE. TROVE ACT, 1878. 

(Act VI of 1878)^ 

[13th Febrmry^ 1878J 

An Act to amend the law relating to TTeamTe4Tom. 

Whebbas it is expedient to amend the law relaiing to treaeire^ 
trove ; It is hereby enacted as follows : — 

[a] For the Stetemont of Objects and Reasons, see Gazette of India, 1876, Part V, page 1483. 

This Act has been declared to be in force in — Sonthal Parganas by the Sontbal Parganas Semement Regular 
tion (3 ol 1872), S. S; British Bniuchistan by the British Baluchistan Laws Regulation, 1913 (2 ol 1913), 8 3 ; 


Preamble. 


Preamble — Note 1 

[1] This Act applies only to things which have 
been hidden. (Vol 18) 1931 Gal 430 (432) : 59 Cal 21 


(DB). (Timber found embedded in the bed of the river 
is governed by Forest Act and not by this Act.) ^ (*08) 
31 Mad 397 (399) (DB). 
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Khondmals Distncfc by the Khondmals Laws Regulation, 1930 (4 of 1936), 8. B and Schedale ; and Angul Bis- 
Wot by til© Angul Laws Regulation, 1936 (5 of 1936), s. 3 and Schedule. 

It has also been declared by notification under S. 3 {a) of the Scheduled Di^triste Act, 1874 (14 of 1874), to 
S}0 in force in the Scheduled Districts of Hazaribagh, Lobardaga and Manbhum, an i Pargana Dbalbhum and the 
Kolhan in the District of Singbhuio— see Gazette of India, 1881, Part I, page 504 (Tbe District of Lohardaga 
included at that time the present District of Palamau, which was sepaiated in 1894 ; Lobardaga is now called 
the Eanchi District; soe Calcutta Gazette, 1899, Part 1, page 44.) 

Frelirmnc ry. 

Short title. 1. This Act may be called tli© Indian Tieasiirs.kove Act, 1S78. 

Extent. It extends to tbe whole of British Indiao 

"C - ^ ]. 

[a] The words “And it shall come into force at onca’* were repealed by tb© Repealing and Amending Act 
1914 (10 [X3 of 1914). 

2« [Repeal of enaotmenW] BepeaUd hy the Amending Act^ 1B91 (12 [XII] of 1891), 
Interpretation-clause. 3. In this Act— 

'^Treasure.’’ ''treasure” means anything oi any Talne bidden in tbe soil, or in 

anything affixed thereto : 

“Oollector” means (IJ any Revenue-officer in independent; ebarg© of a district, and (.9y any 
“Collector.” officer appointed by the ^[ProvinemlJ Government to perform the func- 

tions of a Collector under this Act.^ 

When any person is' entitled, under any reservation in an instrument of transfer of any land 
“Owner,” ^ or thing affixed thereto to treasure in such land or thing, he shall, for the 

purposes of this Act, be deemed to be the owner of such land or thing, 

[a] Suhshtuted by A. 0. for “Local”, [b] In Bombay Mamlatdars have been apwinted to perform the func* 
tions of Collectors under the Act. — sec Bombay Rules and Orders, 

Procedure on finding Treasure^, 


Whenever any treasure, exceeding in amount or value ten rupees is found, the finder shallg 
Eotice by finder of treasure, as soon as practicable, give to the Collector notice in writing — 
of the nature and amount or approximate viliio of such treasure ; 

(b) of the place in which it was found ; 

(c) of the date of the finding ; 

and either deposit the treasure in the nearest Government Treasury, or give the Collector such 
aeourifey as the Collector thinks fit, to produce the treasure at such time and place as he may from 
time to time require. 

Kotification requiring receiving a notice under section 4, the Collector shall, after 

claimants to appear. making such enquiry (if any) as he thinks fit, take the following steps 

(namely) : — 

(a) he shall publish a notification in such manner as the ^[Provincial] Government from 
time to time prescribes in this behalf to the effect that on a certain date (mention^ 
ing It) certain treasure (meiitiomng its %ati^re, amoimt and approximate value) 
was found in a certain place (mentioning tl). and requiring all persons claiming 
the treasure or any pari thereof to appear personally or by agent before the Collec- 
tor on a day and at a place therein msntioned, such day not being earlier than four 
months, or later than six months, after thedate of the publication of vsuch notification ; 


Section 3 — . Note 1 

[1] The meaning of the word “treasure” as given 
in the Dictionary denotes previous ignorance as to the 
existence of the thing at or near the place where it 
oomes to light. (Vol 33) 1946 Nag 362 (363) : I L B 
(1946) Nag 815 : 47 Ori L Jour 074. 

[2J Property not hidden is not treasure. (’08) 31 
Mad 397 (400) (D B) © (Vol 5) 1918 All 322 (323) : 19 
Cri L Jour 35. (Isolated coins picked up by a casual 
observer is not a treasure- trove,) 

Section 4 — Note I 

[1] The word “finder” used in S. 4 must be under- 
stood as discovery by chance and that connotes ignor- 
ance on the part of the finder before the discovery. 
(Yol 33) 1946 Nag 362 (364) I L R (1946) Nag 815 : 
47 Cri L Jour 674. (Woman with knowledge that her 
ornaments had been hidden by her husband digging it 


out — She is not a finder but the labourers whom she 
engaged to dig are ‘finders’. )'^iVol 2) 1915 Mad 78 (79) 
; 16 Gd L Jour 632. (Labourers engaged to dig out a 
treasure are finders.’) 

[2] Impossibility oi the ffindei’’ to discharge the 
obligation to deposit the treasure will absolve him from 
the performance of it. (Vol 2) 1915 Mad 78 (79) : 15 
Ci L Jour 632 ^ (Vol 33) 1946 Nag 362 (365) : 1 L B 
(1946) Nag 815 *. 47 Cri L Jour 674 ^Obligation to de- 
posit a treasure in the troHsury does not rest on a per- 
son who has not the physical control over the property.) 

Section 5 — Note 1 

[I] Possession of land carries with it possession of 
everything whi.h is attached to under that land and 
in the absence of a. person with a betiex title to what is 
found under the land, the possessor of tbe land has the 
right to possess that aLo, (’08) 31 Mad 397 (399* 400), 
(DE), 
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( b) when the place in which the treasure appears to the Collector to have been found was 
at the date of the finding in the possession of some person other than the finder the 
Collector shall also serve on such person a special notice in writing to the same effect 
[a] SubshitUcd by A. 0. for “LogeI”. 

PROVINCIAL AMENDMENT 

the word and figure ‘section 4’, the words “or information from any other sonrca” shall be inserted 

—Bihar Act XXII of 1047, S. 3* [2g-lM947.] 

6. Any person having any right to such treasure or any part thereof as owner of the place in 
Forfeitara of light on which it was found or otherwise, and not appearing as required by the 
failure to appear, notification issued under section 5 shall forfeit such right. 

Matters to be enquired Or the day notified under section 5 the Collector shall cause the 

into and determined by the treasure to be produced before him, and ^ shall enquire as to and 
Gollector. determine, — 

(a) the person by whom, the place in which and the circumstances under which, such 
treasure was found ; and 

(b) as far as is possible, the person by whom, and the circumstances under which, such 
treasure was hidden, 

8. If, upon an enquiry made under section 7, the Collector sees reason to believe that the 
Time to be allowed for treasure was hidden within one hundred years before the date of the 
person claiming the finding, by a person appearing as required by the said notification and 
treasure. claiming such treasure, or by some other person under whom such 

person claims, the Oolleetor shall make an order adjourning the hearing of the case for such period 
as he deems sufficient, to allow of a suit being instituted in the Civil Court by the claimant to 
QStablish his right. 

When treasure may be 9. If, upon such enquiry the Collector sees no reason to believe that 
declared ownerless. the treasure was SO hidden; Or 

if, where a period is fixed under section S, no suit is instituted as aforesaid within such period 
to the knowledge of the Collector; or 

if such suit is institjuted within such period and the plaintiff's claim is finally rejected; 
the Collector may declare the treasure to be ownerless. 

Any person aggrieved by a declaration made under this section may appeal against the same 
Appeal against within two months from the date thereof to the Chief Controlling Eevenue 
such deciaiation, Authority.® 

Subject to such appeal every sueb declaration shall be final and conclusive^ 

[a] Defined in General Clauses Aei:, 1897 (10 [X] of 1897), S. 3 (9a). 

10. When a declaration has been made in respect of any treasure under section 9, such 
Proceedings Bubsequent to treasure shall in accordance with the provisions hereinafter containeda 

deciaiation, either be delivered to the finder thereof, or be divided between him and 

the owner of the place in which it has been found in manner hereinafter provided. 

11. When a declaration has been made in respect of any treasure as aforesaid, and no person 
When no other person o^her than the finder of such treasure has appeared as required by the 

olahns as owner o! place, notification published under section 5 and claimed a share of the treasure 
treasure to be given to ^s owner of the place in which it has been found, the Gollector shall 
deliver such treasure to the finder thereof. 

12. When a declaration has been made as aforesaid in respect of any treasure, and only one 
When only one such pe3:3on other than the finder of such treasure has so appeared and olaimedi^ 

person claims and his and the claim of such person is not disputed by the finder, the Oolieetois: 
claim is not disputed, shall proceed to divide the treasure between the finder and the person so 
treasure to be dm e . claiming according to the following rule (namely) 


Section 6 — Note 1 

[1] Section 6 contemplates persons having rights as 
owners of the place where the property is found bat 
does not declare a substantive law that the owner of 
the soil is entitled to the treasure-trove, (’95) 19 Bom 
668 (672) (DB). 

[2] Person accused of theft pointing out th© place 
where the stolen property was buried — While linear* 


thing the same another hag containing some money 
and ornaments also unearthed — Magistrate suspeting 
the commission of ofienee in respect of it calling for 
claimants to come forward under S. 523 of Criminai 
P. C.— -Talukdar and owner of the field claiming the 
same — Suit on claim being rejected — Held that the 
Treasure-Trove Act did not apply to the case as m 
notice was given by the finder under it, (’95) 19 Bom 
668 (672) (DB), 
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If the finder and the person so claiming have not entered into any agreamene li^ien in force 
as to the disposal of the treasure, three^fourths of the treasure shall be allotted to such finder, and 
the residue to such person. If such finder and such person have entered into any such a^craement 
the treasure shall be disposed of in accordance therewith : 

Provided that the Collector may in any case, if he thinks fit, instead of dividing any ti’easure 
directed by this section, — 

(a) allot to either party the whole or more than his share of such treasure, on such 
party paying to the Collector for the other party such sum of money as the Collectoir 
may fix as the equivalent of the share of such other pe,rty, or of the excess so 
allotted, as the case may be; or 

{h) sell such treasure or any portion thereof by public auctions and divide the sale^ 
proceeds between the parties according to the rule hereinbefore prescribed ’ 

Provided also that, when the Collector has by his declaration under section 9 rejected my 
Claim made under this Act by any person other than the said finder or person claiming as owner 
of the place in which the treasure was found, such division shall not be made until after the 
expiration of two months without an appeal having been presented under section 0 by the person 
whose claim has been so lejected, or, when an appeal has been so presented, after sucli appeal ha-^* 
been dismissed. 

When the Collector has made a division under this section, he shall deliver so the parties the 
and Bharee to be deliver-- portions of such treasure, or the money in lieu thereof to which they 
2 d to parties. are respectively entitled under such division, 

13. When a declaration has been made as aforesaid in respect of any keasare^ and two or 
In case ol dispute as to persons have appeared as aforesaid and each of them claimed as 

ownership of place, proceed- owner of tbo place where such treasure was founds or the right of any 
Sngs to be stayed. person who has so appeared and claimed is disputed by the finder of 

such treasure, the Collector shall retain such treasure and shall make an order staying his proceed- 
ings with a view to the matter being enquired into and determined by a civil Court, 

1^. Any person who has so appeared and claimed may, within one month from the data ol 
Setfclament of such 8uch order, institute a suit in the civil Court to obtain a decree declaring 

dispute. hie right; and in every such suit the finder of the treasure and all persons 

disputing such claim before the Collector shall be made defendants. 

15, If any such suit is instituted and the plaintiff’s claim is finally established therein, the 
and division tliereapon. Collector shall, subject to the provisions of section IS, divide the treasure 

between him and the finder. 

If no such suit is instituted as aforesaid, or if the claims of the plairrffs m all such, suits are 
finally rejected, the Collector shall deliver the treasure to the finder, 

16. The Collector may, at any time after making a declaration under section C ^ and before 

Power to acquire the delivering or dividing the treasure as hereinbefora provided j declare by 

treasure on behalf of writing under his hand his intention to acquire on bshalf oC the Govern- 

(Jovernment. mant, the treasure or any specified portion thereof^ by payment to the 

persons entitled thereto of a sum equal to the value of the materials of such treasure or portion, 
'together with one fifth of such value, and may place such sum in deposit in his treasury to the 
credit of such persons; and thereupon such treasure or portion shall be deemed to be the property 
of Governmani and the money so deposited shall be dealt with, as far as may b @3 as if it w&m 
such treasure or portion. 

Decision of Collector final, 17. No decision passed or act done by the Collector under this Act 

and no suit to lie against be Called in question by any Civil Court, and no suit or other pro- 

him for acts dona hona fide, shall lie against him for anything done in good faith In exercise 

of the powers hereby conferred, 

Golleotor to exercise 18 . A Oolieotor making any enquiry under this Act may esercis© 

powers of Civil Gourt, any power Conferred by the Code of Civil Procedure^ on a Civil Court 

for the trial of suits, 

[a] See now Act § [V] of 1908. 

19. The ^[Provincial] Government may, from time to timo, make rales^ consistent with this 
Power to make rules. Act to regulate proceediiiga hereunder. 

Such rules shall, on being published in the °[Officialj Gazette, have th© fore© of law, 

[a] Stib&tituted by A. O. for “Locar*. [b] For rules made under this section, sea difierent Provinolal Rule^ 

and Orders, [c] SiibsUMed by A, 0. for “Dofiar% 


1049 L L060 A, M. 
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Penalties^ 

20. If the finder of any treasure fails to give the notice, or does not either make the deposit* 
Penalty on finder failing or give the Security, required by section 4 or alters or attempts to alter 

to give notice, etc. such treasure SO as to conceal its identity, the share of such treasure, or 

the money in lieu thereof bo which he would otherwise be entitled, shall vest in Her Majesty. 

and he shall, on conviction before a Magistrate, be punished with imprisonment for a term 
which may extend to one year, or with fine, or with both. 

21. If the owner or the place in which any treasure is found abets, within the meaning of the 
Penalty on owner abeUing Indian Penal Code, any offence under section 20, the share of such, 

offence under section 20. treasure, or the money in lieu thereof to which he would otherwise be 
entitled, shall vest in Her Majesty, 

and he shall, on conviction before a Magistrate, be punished with imprisonment which may 
extend lo six months, or with 6ne, or with both. 

PROVINCIAL AMENDMENT. 

BIHAR. 

To section 21, the following shall be added, namely— 

“Any person who knowingly fails to report to the Collector the finding of any treasure in the land 
of which he is the owner within two month--, of such finding shall be deemed to have abetted an ofienee under 
section 20.'* 

-Bihar Act XXII of 1947, S. 4. [29-11-1947. j 
SCHEDULE. [MepeaJed hy llie Amending Act, 1891 (12 [XII] of 1891).] 


[THE INDIAN] TRUSTEE ACT* 1866 
(ACT XXVII of 1866) 
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PaEAilBIiE. 

1. IBe pealed A 

2. Interpretation- clause. 

o. High Court to have jurisdiction in what 
cases. 

4. High Court may convey estates of lunatic 

Trustees and Mortgagees; 

5. and may convey contingent rights. 

6. High Court may transfer stock or Govern- 

ment securities of lunatic Trustees and 
Mortgagees. 

7. Power to transfer stock or Government 

securities of deceased persons. 

8. High Court may convey estates of minor 

Trustees and Mortgagees. 

9. Contingent rights of minor trustees and 

mortgagees. 

Section 20 — Note 1 

[1] Woman with knowledge that her ornaments 
havt oeen hidden by her husband in a wall engaging 
labourers to dig them out- She is not a ^finder^ under 
8, 4 '^nd therefore cannot be guilty of an offence under 
S. 20 or 21— The labourers are ‘finders’ and are guilty 
under S. 20 for failing to give notice under S. 4. (Vol 
S3) 1946 Nag 362 (364) : 1 L B (1946) Nag 815 : 47 Cri 
D lour 674, 

[2] Person finding treasire selling it and depositing 
It in a bank— Though the sale xiroceeds arc Uovern- 
ment money they cease to be so when deposited in the 
bank— The deposit forms part c£ the assets of the bank 
and the Government cannot claim in a Criminal pro- 
ceedings the refund of the money so deposited by 
the accused in the bank. (Yol 25) 1938 Mad 710 (710): 
39 Cri Jj Jour 953. 


10. High Court may convey estate of Trustee 

out of jurisdiction of Court. 

11. High Court may make order where persons 

hold immovable property in trust jointly 
with persons out of jurisdiction. 

12. Contingent rights of trustees. 

13. High Court may make order where persons 

jointly entitled with others out of jurisdic« 
tion to contingent right in immoveable 
property. 

14. When uncertain which of several Trustees 

survived. 

1 5. When uncertain whether last Trustee living 

or dead. 

16. When Trustee dies without heir. 

17. Contingent right of unborn Trustee. 

Section 21 — Note 1 

[1] The section does not exclude the punishment oi 
other abettors because it makes the owner of the land 
liable to a sepcial penalty, (1905) 1 Weir 919 (919)(DB). 

[2] Binder or his agent failing to give notice under 
S. 4— Usufructuary mortgagee of the land where the 
treasure is found is not guilty under S. 21 (Vol 5) 1918 
All 322 (322) : 19 Cri L Jour 35. 

[3] Accused not present at the time when treasure 
was found but merely took a share of it when the 
actual finders decided finally not to report the find — 
Held he was not guilty of an abetment of an ofience un- 
der S. 4. (Vol 25) 1938 Mad 508 (508): 39 Cr L J 600. 

[4] The fact that there is no evidence that the 
accused obtained a substantial or any portion of the 
treasure trove, cannot be taken into consideration for 
the determination of the fine to be imposed on them 
(Yoi 2} 1915 Mad 78 (79) : 15 Cri L Jour 632. 
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stock, etc. Obligation to comply with 
requisitions of person invested. 

Indemnity. 

Termination of Powers of person replaced. 
Effect of order vesting legal right in thing 
in action. 

On neglect to transfer stock, etc., for twenty- 
eight days, order made vesting right to 
transfer in such person as Court appoints. 
Similar order on like neglect by executor. 
Eegal right to transfer stock to vest in per- 
son appointed by High Court. 

Powers of person appointed. 

Obligation to comply with his requisitions. 
80. Power to make order for transfer or receipt 
of dividends of stock, etc., in name of 
minor Trustee. 

31. When decree made for sale of immoveable 

property for payment of debts. 

32. Holding immoveable property the sale of 

which has been ordered by High Court. 
Order for vesting estate in lieu of conveyance 
by party to suit in order to carry out 
sale. 
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41. 

42. 


83. Court to declare what parties are Trustees 
of immoveable property comprised in suit 
and as to interests of persons unborn. 

34. Power to direct how right to' transfer stock 
shall be exercised. 

50. Powe^r to Court to make order appointing 

new Trustees. 

Powers of new Trustees. 

36. Power to Court to vest immoveable property 

in new Trustee. 

37. Power to Court to vest right to sue in new 

Trustees. 

38. Old Trustees not discharged from liability. 

39. Who may apply. 

Application may be by petition. 

What may be done upon i^etition. 

Court may dismiss petition with or withoii* 

costs. 

43. Power to make order in cause, 

44. Orders by High Court founded on certain 
allegations conclusive evidence of matter 

contained therein. 

Powers as to re-conveyance of immoveable 
property, etc. 

Trustee of charity. 

Money of minors and persons of unsound 
mind to be paid into Court. 

Court may make decree in absence of 
Trustee. 

Decree not effective without service of process; 
Orders under Act chargeable with same 
stamp duty as deeds of conveyance. 

Costs may be paid out of estate. 

Power to order enquiry concerning person 
of unsound mind. 

Effect of order. 

Postponement of order pending enquiry, 

51. Suit may be directed. 

52. Indemnity to persons obeying orders under 

Act. 

53. Execution and effect of orders. 

54. Short title. 

55. [EepealedJ 


45. 

46. 

47. 


48. 

49. 

50. 


Effect of order, 

ACT HOV^ AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Acts 32 of 1925; 34 of 1926. — Eepealed in part locally by Act 4 of 1882. 

—Adapted by A. 0. — Kepealed in part by Acts 14 of 1870; 16 of 1874; 10 

— Sifeended in part by Act 3 of 1909. of 1914; 18 of 1919; 11 of 1923. 

[THE INDIAN] TRUSTEE ACT, 1866, 

(Act XXVII of 1866)^ 

[j94th October^ 1866 J 

An Act to consolidate and amend the law relating to the conveyance and transfer of property in 
BfUish India vested in Mortgagees and Trustees^ in cases to which English law is applicable, 
Whbbbas it is expedient to consolidate and amend the laws relating to the conveyance and 
Preamble, transfer of moveable and immoveable property in British India vested in mortgagees 
snd trustees, in cases to which English law is applicable It is hereby enacted as follows : — - 
[a] The Statement of Objects and Beasons for the Bill which was passed into law as Act XXVII of 1866 is not 
published, 


Preamble — Note 1 

[1] The Act is applicable only to cases which are 


governed by the English law. 
(320) : 43 Cal 124. 


{Vol 3) 1916 Oal 31 S 
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This Aufe is mainly founded on ‘'the Trusiae Aetj 1810” (13 & 14 viot , o. 60) and "the Tiusiee Act 
1852” (15 & 16 -Viet., o. 65). 

It has been declared, by notification under 8. 3 (a) of the Scheduled Districts Aoi, 1874 (14 of 1874), to 
in force In the following Scheduled Districts, namely — the Districts of Hazaribagb, Lohardaga (now the Eancht. 
"District, sec Calcutta Gazette, 1899, Part I, page 44) and Manbhum, and Pargana Dhalbhum and the Kolhan "i 
the District o! S'ngbbum— rec Gazette o! India, 1881, Part I, page 604. 

1. [Repeal of Act.] Repealed by the Repealing Act, 1870 (U [XIV] of 1870), 

interp^&taticu-chusG 2.^ In this Act, unless there bo something repugnant in the subjec/ 

or context,— 

“Immoveable property’* shall extend to and inoliide messuages, tenements, and heredifea 
ments, corporeal and incorporeal, of every tenure or description, whatever may be the estate oi* 

interest therein®. 

[a] C/. 13 & 14 Viet., o. 60, S, 2. 

®‘“8tock” shall mean any fund, annuity, or aGCurity transferable in books kept by any 
company or society established or to be established, or transferable by deed alone, or by dead 
acscompanied by other formalities, and any share or interest therein. It shall also include shares 
in ships registered under the Merchant Shipping Act, 1854^ or at any port in British India : 
fa] C/, the Merchant Shipping {Araendmentj Act, 1855 (18 & 19 Viet., c. 91), S. 10, which Act was fepealeJ 

hy the Merchant Shipping Act, 1894 (57 & 58 Viet., c. 60), S. 745. [b] 17 & 18 Viet , o, 1Q4. 

“Hold” and “Holding” shall be applicable to any vested estate, whether for life or of a 
greater or loss description, in possession, futurity, or expectancy in any immoveable property : 

“Contingent right,” as applied to immoveable property, shall mean a contingent or executory 
interest, or possibility coupled with an interest ^whether the object of the gift or limitation of sisoii 
interest or possibility be or be not ascertained; also a right of entry, whether immediate or future 
and whether vested or contingent : 

“Convey and Conveyance," applied to any person, shall mean the execution by such person 
of every necessary or suiiable assurance for conveying or disposing to another immoveable 
property which such person holds, or in which he is entitled to a contingent) right, either for the 
whole estate of the person conveying or disposing, or for any less estate, together with the 
performance of all formalities required by law to the validity of such oonyeyanc©, including the 
acta to be performed by married women and tenants-in-tail in accordance with the provisions of 
Act XXXI of 1854 (to Simplify the modes of conveying land in oases to which the E^iglish 
is applicable): 

“Transfer” shall mean the execution and performance of every deed and act by which a 
person entitled to stock or Government securities can transfer such stock or Government seem 
Titles from himself to another : 

®[“Higb Court” means a Court which is a High Court for the purposes of the Government 
of India Act, 1936 ] 

[a] Substituted by A. 0. See the Government of India Act, 1935 (26 Geo. V, o, 2), S. 219, for list of High Oouife 
The High Court of Judioatiuca at Lahore la the High Court in respect of proceedings under this Act arising 

from the N.-W. F. P. See the N.-W. F. P. Law and Justice Kegulation, 1901 (Begn. 7 [VII] of 1901), 

S. 6 (q), 

“Trust” shall not mean the duties incident to an estate conveyed by way of mortgage; but^ 
with this exception, the words “Trust” and “Trustee" shall extend to and include implied and 
constructive trusts, and shall extend to and include cases where the trustee has some beneficial 
estate or interest in the subject of the trust, and shall extend to and include the duties incident to 
the office of executor or administrator of a deceased person ; 

“Lunatic” shall mean any person who shall have been found by due course of law to be of 
unsound mind and incapable of managing bis affairs ; 

“Person of unsound mind*’ shall mean any person not a minor who, not having been found 
to be a lunatic, shall be incapable from infirmity of mind to manage his o’wn affairs ; 

In the case of a will made or an intestacy occurring before the ®firet day of January 1866, 
“Heir” shall mean the person claiming an interest in the immoveable property of a deceased 
person under the laws concerning descent applicable to such property: and “Devisee” shall, in 
addition to its ordinary signification, mean the heir of a devisee and the devisee of an heir, and 
generally any person claiming an interest in the immoveable property of a deceased person, not 
aa heir of such deceased person, but by a title dependent solely upon the operation of the laws 
concerning devise and descent ; 
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In the case of a will marde or an intestacy occurring on or after the day o! 

1366, “Heir” shall mean any person claiming an interest in the immoveable property of a deoo&sed 
person under the rules for the distribution of an intestate’s estate and “Devisee” ^all mean m} 
person taking immoveable property under a bequest, and any person, other than an eseoator or 
administrator, claiming an interest in immoveable property, not as entitled thereto under the said 
rules, but by a title dependent solely upon the operation of the laws concerning intestate ma 
testamentary succession : 

[a] The day on which the Indian Succession Act, 1865 (10 [S] of 1865] caj^e into fo'ce. This Act wa?* 

repealed by the Indian Succession Act, 1925 (69 [XXXIX] o! 1925). 

“Mortgage” shall be applicable to every estate or interest in immoveable or moveable property 
which would in the High Court be deemed merely a security for money : 

“Person” shall include any company or association, or body of persons whether incorporated 
or not : 

aj- - I I .s 

[a] Paras, relating to “number’’ and “gender” were i peah.l by the llepea'ing and Aneuding ici, 1914 

(10 [X] of 1914). 

3. The powers and authorities given by this Act to tihe High Court shall and may be exercised 

^ Hjgh^Court to have juris- Only in casGS to which English law is applicable, and may be exercised 
diction in what cases. vjrith respect to property within the local limits of the extraordinary 

original civil iurisdiotion of the said Courts respectively. 

4. When any lunatic or person of unsound mind shall hold any immoveable property upon 
High Court may convey any trust Or by wmy of mortgage, it shall be lawful for the High Court 

astates of lunatic trustees to make an Order that such property be vested In such person or persons 
tnd mortgagees; manner and for such estate as the said Coiirt shall direct; and 

the order shall have the same effect as if the trustee or mortgagee had been sane, and had duly 
executed a conveyance of the property in the same manner for the same estate. 

[Oft the Trustee Act, 1850 (13 A 11 Viet, c. 60), S. 3.] 

5. When any lunatic or person of unsound mind shall be entitled to any contingent} right in 
and may convey eontin- any immoveable property upon any trust or by way of mortgage, it shall 

gent rights. be lawful for the High Court to make an order wholly releasing such 

property from such contingent right or disposing of the same to such person or persons as the said 
High Court shall direct; and the order shall have the same effect as if the trustee or mortgagee had 
been sane, and had duly executed a deed so releasing or disposing of the contingent right. 

[Gf: 13 & U Viot., G. 60 -- S. 4 ] 

6. When any lunatic or person of unsound mind shall be solely entitled to any stock or 
High Court may transfer Cfovernment securities, or to anything in action upon any trust or by 

3toek or Government secu- way of mortgage, it shall be lawful for the High Court to make an order 
rities of lunatic trustees and vesting in any person or persons the right "to transfer such stock or 
mortgagees. Government securities, or to receive the dividends, interest, or income 

thareof, or to sue for and recover such thing in action or any interest in respect thereof ; 

and when any person or persons shall be entitled jointly with any lunatic or person of unsound 
mind to any stock or Government securities or thing in action, upon any trust or by way of mort- 
gage, it shall be lawful for the said Court to make an order vesting the right to transfer such stock 
or Government securities, or to receive the dividends, interest, or income thereof, or to sue for and 
recover such thing in action, or any interest in respect thereof, either in such person or persons so 
jointly entitled as aforesaid, or in such last mentioned person or persons together with any other 
person or persons the said High Court may appoint, 

[0/ ; 13 & U Viot , e. 60 — S. 5.] 

7. When any stock or Government securities shall be standing in the name of any deceased 
Power to transfer stock person whose executor or administrator is a lunatic or person of unsound 

or Government securities of mind, or when anything in action shall be vested in any lunatic or 
deceased persons. person of unsound mind as the executor or administrator of a deceased 

person, it shall be lawful for the High Court to make an order vesting the right to transfer such 


Section 3 — Note 1 

[1] The Court has no jurisdiction to deal with cases 
to which English law is not applicable. (1881) 5 Bom 
154 (161), 

[2] The Indian Trustee Act is applicable to a trust 
In which the settlor, the trustees and the cesiuis que 


tiust are all Hindus, provided suah trust does not 
violate any provision of Ilindu law. (1905) 32 Cal 143 
(145), 

Section 6 — Note 1 

[ 1 ] Section 6, Trustee Act applies to vesting orders. 
(Voi 7) 1920 Bom 2S0 (231). 
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stock or Governnieiit securities, or to receive the dividends, interest or income thereof, or to sue feu? 
and recover such thing in action, or any interest in respect thereof in any person or persons the 

said Court may appoint. 

[C/ ; 13 & 14 Viet , c. 60 — S. 6.] 

8. Whenever any minor^ shall hold any immoveable property upon any trust or by v/ay ol 
High Court may convey mortgage, it shall be lawful for the High Court to make an order vesting 

estates of minor trustees such property in such person or persons in such manner and for suck 
mortgagees. estate as the said Court shall direct; and the order shall have the same 

effect as if the minor trustee or mortgagee had attained his majority, and had duly executed i 
conveyance of the property in the same manner for the same estate. 

[Cf ; 13& 14 Viot., c. 60 — S, 7.] 

[a] Defined in the Indian Majority Act, 1875 (9 [IX] of 1875), S. 3, 

9. Where any minor shall be entitled to any contingent right in any immoveable propei£> 
Contingent rights of minor upon any trust Or by way of mortgage, it shall be lawful for the High 

trustees and mortgagees. Court to make an order wholly releasing such property from such contin- 
gent right, or disposing of the same to such person or persons as the said Court shall direct; and 
the order shall have the same effect as if the minor had attained his majority, and had duly 
executed a deed so releasing or disposing of the contingent right. 

[Of : 13 & 14 Viot., c. 60 S. 8.] 

10. When any person solely holding any immoveable property upon any trust shall be out of 
High Court may convey the jurisdiction of the High Court, or cannot be found, it shall be lawful 

estate of trustee out of juiis- for the said Court to make an order vesting such property in such person 
diction of Court. persons, in such manner and for such estate as the said Court shall 

direct, and the order shall have the same effect as if the trustee had duly executed a conveyaaca 
of the property in the same manner and for the same estate. 

IGf ; 13 & 14 Viot , 0. 60 -- S, 9.] 

11. When any person or persons shall hold any immoveable property in trust jointly with a 
High Court may make person not within the jurisdiction of the High Court, or who cannot be 

'mmoveabir property lawful for the said Court to make an order vesting ihh 

trust jointly with ^pLsons property in the person or persons so jointly holding, or in such last 
out of jurisdiction. mentioned person or persons together with any other person or persont, 

in such manner and for such estate as the said Court shall direct; and the order shall have th^ 
same effect as if the trustee out of the jurisdiction, or who cannot be found, had duly executed a 
conveyance of the property in the same manner for the same estate. 

[0/ : 13 & 14 Viet., c. 60 ~ S. 10.] 

12. When any person solely entitled to a contingent right in any immoveable property upon 
Contingent rights of trus- any trust shall be out of the jurisdiction of the High Court, or cannot be 

found, it shall be lawful for the said Court to make an order wholly 
releasing such property from such contingent right, or disposing of the same to such person oir 
persons as the said Court shall direct; and the order shall have the same effect as if the trustee had 
duly executed a conveyance so releasing or disposing of the contingent right. 

IGf : 13 & 14 Viet , c. 60 — S. 11.] 


order where perEons jointly 
entitled with others out of 
jurisdiction to contingent 
right ill immoveable pro- 
perty. 


18. When any person jointly entitled with any other person or persons to a contingent right 
High Court may make in any immoveable property upon any trust shall be out of the jurisdic 
tion of the High Court, or cannot be found, it shall be lawful for the said 
Court to make an order disposing of the contingent right of the person 
out of the jurisdiction, or who cannot be found to the person or persons so 
jointly entitled as aforesaid, or to such last-mentioned person or persons 
together with any other person or persons ; and the order shall have the same effect as if the trustee 
out of the jurisdiction, or who cannot be found, had duly executed a conveyance so releasing ot, 
disposing of the contingent right. 

[Cf : 13 & 14 Viet., «, 60 --S. 12.] 

ii. Where there shall have been two or more persons jointly holding any immoveable property 
When uncertain which of upon any trust, and it shall be uncertain which of such irus^ 
gerftaUrustees suruved. fees was the survivor, it shall be lawful for the High Court to make an 


Section 8— Note 1 

[1] Under S. S of thedndian Trustees Act the High 
Court may make a vesting order having the effect of a 


conveyance with regard to the property held by a minor 
trustee or mortgagee* (Yol 3) 1916 Cal 319 (320) : U 
Cal 124. 
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order vesting such property in such person or persons in such manner and for such escatie as tne 
said Court shall direcfc ; and the order shall have the same effect as if the survivor of such snaistees 
had duly executed a conveyance of the property in the same manner for the same estate, 

[C/: 13&14 yia,c. 60^8. 13.] 

16. Where any one or more person or persons shall have held any immoveable property upon 
When uncertain whether any trusty and it shall not be known, as to the trustee last known to have 
last tjustee living or dead, held such property, whether he be living or dead, it shall by lawful for 
the High Court to make an order vesting such property in such person or persons, in such manner 
and for such estate, as the said Court shall direct ; and the order shall have the same effect as if 
she last trustee had duly executed conveyance of the property in the same manner for the 
same estate. 

[C/: 13 & 14 ViQt, c, 60 14.] 

16. When any person holding any immoveable property upon any trust shall have died 
When trustee dies with- intestate as to such property without an heir, or shall have died, and it 

shall not be known who is his heir or devisee, it shall be lawful for the 
High Court to make an order vesting such property in such person or persons, in such manner and 
for such estate, as the said Court shall direct : and the order shall hove the same effect as if the 
heir or devisee of such trustee had duly executed a conveyance of the property in the same inannei 
ior the same estate. 

[Of: 13 & 14 Viet. c. 60-8. 15.] 

17. When any immoveable property is subject to a contingent right in an unborn person, oi 
Oontiugent right of un- class of unborn persons, who upon coming into existence would in respect 

oorn trustee. thereof hold such property upon any trust, it shall be lawful for the High 

Court to make an order which shall wholly release and discharge such property from such contm» 
gent right, in such unborn person or class of unborn persons, or to make an order which shall 
vest in any person or persons the estate or estates which such unborn person or class of unborn 
persons would, upon coming into existence, hold in such property. 

[Cf: 13 A 14 Viet. G 60— S. 10 ] 

18. In every case where any person holds or shall hold jointly or solely any immoveable pro- 

Power to make order for Or shall be entitled to a contingent right therein upon any 

vesting estate on refusal or trust, and a demand shall have been made upon such trustee by a person 
neglect of trustee to convey entitled to require a conveyance of such property, or a duly authorized 
or release, agent of such last mentioned person, requiring such trustee to convey 

the same, or to release such contingent right, it shall be lawful for the High Court, if the said Gourr 
shall be satisfied that such trustee has wilfully refused or neglected to convey the said property for 
nhe space of twenty-eight days after such demand to make an order vesting such property in such 
person or persons, in such manner and for such estate as the Court shall direcc, or releasing such 
contingent right in such manner as the Court shall direct ; and the said order shall have the 
same effect as if the trustee had duly executed a conveyance of the property, or a release of such 
right, in the same manner and for the same estate. 

[C/ ; tke Trustee Act, 1852 {15 & 16 Viet, e. 55), S. 2. Ss. 1 to 5 and Ss. S and 9 of this Act together with 
ike residue were repealed except as to lunacy jurisdiction in Ireland by 5G 57 Viet,, c. 53, S. 51.J 

19. When any person to whom any immoveable property has been conveyed by way of more-. 
Power to convey in place gage shall have died without having entered into the possession or into 

of mortgagee. the receipt of the rents and profits thereof, and the money due in respecfi 

of such mortgage shall have been paid to a person entitled to receive the same, or such last-men- 
tioned person shall consent to an order for the reconveyance or vesting of such property, then in 
any of the following cases it shall be lawful for the High Court to make an order vesting such pro- 
perty, in such person or persons in such manner and for such estate as the said Court shall direct, 
that is to say, — 

when an heir or devisee of such mortgagee shall be out of the jurisdiction of the High Court, 
or cannot be found : 

when an heir or devisee of such mortgagee shall upon a demand by a person entitled to require 
a conveyance of such property, or a duly authorized agent of such last-mentioned person, have 
stated in writing that he will not convey the same, or shall not convey the same for the space of 
twenty, eight days next after a proper deed for conveying such property shall have been tendered 
to him by a person entitled as aforesaid, or a duly authorized agent of such last- mentioned person • 

when it shall be uncertain which of several devisees of such mortgagee was the survivor ; 
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■when shall be unceriain as to the survivor of several devisees ol such mortgagee or as tc 
the heir of such mortgagee, whether he be living or dead : 

when such mortgagee shall have died intestate as to such property and without an heir, oi 
shall have died and it shall not be known who is his heir or devisee : 

and the order of the said High Court made in any one of the foregoing cases shall have thj 
same effect as if the heir or devisee, or surviving devisee as the case may be, had duly executed r 
conveyance of the property in the same manner and for the same estate. 

[Cfl 13 k U Vict., c, 60 ~S, 19.1 


20. In every case where the High Court shall, under the provisions of this Act, be enabled to 
Power to appoint person make an order having the effect of a conveyance of any immoveable 
to convey in certain oases. property, Or having the effect of a release or disposition of the contingent 
right of any person or persona, bom or unborn it shall also be lawful for the High Court, should it 
be deemed more oonvenient to make an order appointing a person to convey such property, ot 
release or dispose of such contingent right ; 

and the conveyance, or release or disposition of the person so appointed, shall, when in 
conformity with the terms of the order by which he is appointed, have the same effect, in convey- 
ing the property, or releasing or disposing of the contingent right, as an order of the High Court 
would in tbs particular case have had under the provisions of this Act, 

In every ease where the High Court shall, under the provisions of this Act, be enabled to 
make an order vesting in any person or persons the right to transfer any stock transferable in 
the books of any company or society established or to be established, it shall also be lawful for the 
High Court, if it be deemed more convenient, to make an order directing the secretary or any 
officer of such company or society at once to transfer, or join in transferring, the stock to the 
person or persons to be named in the order ; 

and this Act shall be a full and complete indemnity and discharge to all companies or societies 
and toeir officers and servants for all acts done or permitted to be done pursuant thereto. 

[C/; 13 & 11 Vic too. 60 _S. 20.] 

21c When any person or persons shall be jointly entitled with any person out of the jurisdic- 
When trustees of stock or the High Court, or who cannot be found, or concerning whom 

Joveroment securities join- it shall be uncertain whether he be living or dead, to any stock or 
diotTon. Government securities or thing in action upon any trust, it shall be 

lawful for the said Court to make an order vesting the right to transfer 
such stock or Government securities, or to receive the dividendSi interest, or income thereof, or to 
sue for or recover such thing in action or any interest in respect thereof, either in such person or 
persons so jointly entitled as aforesaid, or in such last-mentioned person or persons together with 
any person or persons the said Court may appoint. 

4 trustee of any stock, Government securities, or thing in action shall b@ out 

of me jurisdiction of the said Court, or cannot be found, or it shall be uncertain whether he be 
it shall be lawful for the said Court to make an order vesting the right to transfer 
such stock or Government securities, or to receive the dividends, interest or income thereof, or to 
sue for and recover such thing in accion, or any interest in respect thereof, in any person or persons 
me said Court may appoint. 

[Cfl 13 & 14 Vict, c. 60 — S, 22.] 

22«^ Where any sole trustee of any stock, Government securities, or thing in action, shall 
stock, neglect or refuse to transfer such stock or Government securities, or 

r oses^o ranb ^0 receive the dividends, interest, or income thereof, or to sue for or 

recover such thing in action, or any interest in respect thereof, accordieg to the direction of the 
pegHon aPH OIutely entitled thereto, for the space of twenty. eight days next after a request in writing 


Section 20 Note 1 

[1] Section 20 may be used in the same way as the 
oorrespoDding section in the English Act. (Voi 3) 1916 
Oal 319 (320) : 43 €al 124. 

[2] No order of appointment of receiver to convey 
can be made with respect to the interest of a party who 
has not been served and who has not entered appear- 
ance. (’81) 7 Gal 33 (34). 


Section 21 — Note 1 

[1] Woere property has been by order of Ck)urt 
directed to be sold and where some of the parties in- 
terested in such property are either out of th© jurisdic- 
tion or are married woman or minors and their place 
of abode is unknown, the Oourt will appoint a person 
under the act to convey the interest of such persona to 
any purchaser, notwithstanding that at the time of 
the application for the purpose, no contract for sale 
has been entered Into. {’81) 7 Cal 33 (34). 
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mt ihm purpose shaE been made to him by the person absolaiely enUtled theieiOj it shall be 
lawful for the High Oonri to make an order vesting the sole right to transfer su-ch stock or 
Government securities, or to receive the dividends, interest, or income thereof® or to sue for and 
FGGOver such thing In action, or any interest in resiiect thereof, in such person or persons as the 
baid Court may appoint, 

[Gfi 18 & U Yict,, 0 . 60 -- fa. *23 j 

23. Where any one of the trustees of any stock® Go^.ci'nmeni seeurisLee, or thing in action 
When one of several trus- neglect or refuse to transfer such stock or Government securities, 

lees of stock, eto , refuses to Or to receive the dividends, interest or income thereof, or to sue for or 
iransfer or receive and pay recover such thing in action according to the direction of the pei’son, 
over dividends. absolutely entitled thereto, for the space of twenty-eight days next after 

a request in writing for that xmrpose shall have bean made to him by such person, it shall be 
lawful for the High Court to make an order vesting the right to transfer such stock or Govern^ 
ment securities, or to receive the dividends, interest, or income thereof, or to sue for and recover 
such thing in action, in the other trustee or trustees of the said stock, Government securities, or 
thing in action, or in any pierson or persons w^hom the said Court may appoint [ointly with such 
other trustee or trustees. 

CO/: 13 & 14 Viofc., 0. 60 --- S 24.] 

2^. When any stock or Government Beourltiea shall be standing in the sole name of a deceased 
When stock, etc., standing porson, and his executor or administrator shall be out of the jurisdiction 
In name o£ deceased person, of the High Court, or cannot be found, or it shall be uncertain whether 
such executor or administrator be living or dead, or such executor or administrator shall neglect; 
or refuse to transfer such stock or Government securities, or receive the dividends, interest, or 
income thereof, according to the direction of the person absolutely entitled thereto, for the space 
of twenty-eight days next after a request in writing for that purpose shall have been made to him 
by the person entitled as aforesaid, it shall be lawful for the said Court to make an order vesting 
the right to transfer such stock or Government securities, or to receive the dividends, interest, or 
income thereof, in any person or persons whom the said Court may appoint, 

[C/; 13 & 14 Vict., c, 60 — S, 26 ] 

25. Where any order shall have been made under this Act vesting the right to any stock or 
Bffeot of order vesting Government securities in any person or persons appointed by the High 
’egal right to transfer stock, Court, such legal right shall vest accordingly, and thereupon the ^rson 
or persons so appointed are hereby authorized and empowered to execute 
all deeds and powers- of-attorney, and to perform all acts relating to the transfer of such stock and 
Government securities into his or their own name or names or otherwise, or relating to the receipt] 
of the dividends, interest or income thereof, to the extent and in conformity with the terms of 
such order. 


All companies and associations whatever, and all persons, shall be equally bound and 
Obligation to comply with compellable to comply with the requisitions of such person or persons so 


requisitions of person in- 
vested. 


appointed as aforesaid, to the extent and in conformity with the terms 
of such order, as such companies, associations or persons would have 


been bound and compellable to comply with the requisitions of the person in whose place such 
appointment shall have been made, and shall, be equally indemnified in complying with the 
Indemnity. requisition of such person or persons so appointed as they would hare 

been indemnified in complying with the requisition of the person in whose place such appointment 
shall have been made. 


After notice in writing of any such order of the High Court concerning any stock or Govern- 
Termination of powers of ment securities shall have been given, it shall not be lawful for any 
person replaced, company or association, OP any person having received such notice, to 

act upon the requisition of the person in whose place an appointment shall have been made, in 
any matter relating to the transfer of such stock or Government securities, or the payment of the 
dividends, interest or income thereof. 

[0/: 13 & 14 Vict., c. 60 ~S. 26.] 


26. Where any order shall have been made under this Act by the High Court, vesting the 
Effect of order vesting legal right to sue for or recover any thing in action, or any interest in 
legal sight in thing in respect thereof, in any person or persons, such legal right shall vest 
accordingly; and thereupon it shall be lawful for the person or persons 
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m appointed to carry on, commence and prosecute, in his or their own name or names, any suit 
os other proceeding for the recovery of such thing in action, in the same manner in all respects 
as the person in whoso place an appointment shall have been made could have sued for or recovered 
such thing in action . 

[0/: Yiefc , c. CO—S. 27 ] 

27. Where any person shall neglect or refuse to transfer any stock or Government securities, 
On neglect to transfer or to receive the dividends, interest or income thereof, or to sue for or 

dayr trdcr^madr^v^tfng anything in action, or any interest in respect thereof, for the 

right to transfer in such ^pace of twenty-eight days next after an order of the High Court for 
person as Court appoints. that purpose shall have been served upon him, it shall be lawful for the 
said Court to make an order vesting all the right of such person to transfer such stock or Govern- 
ment securities, or to receive the dividends, interest or income thereof, or to sue for and recovei 
such thing in action, or any interest in respect thereof, in such person or persons as the said Court 
may appoint. 

[Cfi 16 & 16 Yici, e. 55~S. 4.] 

28. When any stock or Government securities shall be standing in the sole name of a 
Similar order on like neg- deceased person, and his executor or aclmini&firator shall refuse or neglect 

lect by executor. to transfer such stock or Government securities, or receive the dividends, 

interest or income thereof for the space of twenty-eight days next after an order of the High Court 
for that purpose shall have been served- upon him, it shall be lawful for the said Court to make 
an order vesting the right to transfer such stock or Government securities, or to receive the 
dividends, interest or income thereof, in any person or persons whom the said Court may appoim:. 

[C/: 15 & 16 Yiefc., c. 55-S. 5 ] 

29. When any order being or purporting to be under this Act shall be made by the High 
Legal right to transfer Court, vesting the right to any stock or Government securities, or 

stock to vest in person ap- vesting the right to transfer any stock or Government securities, or 
pointed by High Court. vesting the right to call for the transfer of any stock or Government 
securities in any person or persons, in every such case the legal right to transfer such stock or 
Government securities shall vest accordingly; 

and the person or persons so appointed shall be authorized and empowered to execute all 
Powers of person ap- deeds and powers- of- attorney, and to i^erform all acts relating to the 
pointed, transfer of such stock or Government securities into his or their own 

name or names or otherwise, to the extent and in conformity with the terms of the order. 

All companies and associations, and all persons, shall be equally bound and compellable to 
Obligation to comply with comply with the requisitions of such person or persons so appointed as 
his requisitions, aforesaid, to the extent and in conformity with the terms of such order, 

as such companies, associations or persons would have been bound and compellable to comply with 
the requisitions of the person in whose place such appointment shall have been made. 

[Of: 15 & 16 Yiet„ c. 55--S. 6.] 

Power to make order for 30. When any minor shall be solely entitled to any stock or 
transfer or receipt of divi- Government securities upon any trust it shall be lawful for the High 
dends of stock, etc., in name Court to make an order vesting in any person or persons the right to 
of minor trustee. transfer such stock or Government securities, or to receive the dividends, 

Interest or income thereof. 

When any minor shall be entitled jointly with any other person or persons to any stock oj 
Government securities upon any trust, it shall be lawful for the said Court to make an order 
vesting the right to transfer such stock or Government securities, or to receive the dividendSj 
interest or income thereof either in the person or persons jointly entitled with the minor, or in 
him or them together with any other person or persons the said Court may appoint. 

[Of: 15& 16 Yict, e, 55-B. 3] 

31.®' When a decree or order shall have been made by the High Court directing the sale ot 
When decree made for any immoveable property for the payment of the debts of a deceased 
pie of immoveable property person, every person holding such property, or entitled to a contingent 
for payment of debts. xlghi therein, as heir, or under the will of sueh deceased debtor, shall 

be deemed so to hold or be entitled (as the case may be) upon a trust wdthin the meaning of 
this Act; 
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and the High Court is hereby empowered to make an order wholly discharging the contingent 
right, under the will of such deceased debtor, of any unborn person. 

[C/; 13 & 14 Yict., o. 60— S. 29.] 

Ta] Section 31 is repealed in places to which the Transfer of Property Act, 1882, extends or i& extended—See 
Act; IV of 1882, S. 2 and Sch. 

32, When any decree or order shall have been made by the High Court, whether before or 
Holding immoveable pro- after the passing of this Act, directing the sale of any immoveable 
perty, the sale oiwhi^ has property for any purpose whatever, every person holding such property, 
oeen or ere y H g ourt. entitled to a contingent right therein being a party to the suit or 
proceeding in which such decree or order shall have been made, and bound thereby, or being 
otherwise bound by such decree or order, shall be deemed so to hold or be entitled (as the ease 
may be) upon a trust wdthin the meaning of this Act. 

In every such case, it shall be lawful for the High Court, if the said Court shall think it 
Order for vcbting estate expedient for the purpose of carrying such sale into effect, to make an 
.n lieu of conveyance by Order vesting such property or any part thereof, tor such estate as the 
party to suit in order to Court shall think fit, either in any purchaser or in such other person as 
varry out sale. Court shall direct. 

Every such order shall have the same effect as if the person so holding or entitled had been 
Efect of order, fj.ee from all disability, and had duly executed all proper conveyances 

and assignments of such property for such estate, 

[C/; 15 & 16 Viet., c. 65—8. 1.] 


33* Where any decree or order shall be made by the High Court for the specific performance 
Court to declare what of a contract concerning any immoveable property, or for the partition 
moveabir*prope*cfy ° Mm- exchange of any imnaoveable property, or generally when any decree 
prised in suit, and as to ^is snada for the conveyance of any immoveable property, either in 

interests of persons unborn. Cases arising out of the doctrine of election or otherwise, it shall be 
iawfui for the said Court to declare that any of the parties to the said suit wherein such decree is 
made are trustees of such property, or any part thereof, within the meaning of this Act, or to 
declare concerning the interests of unborn persons who might claim under any party to the said 
suit, or under the will or voluntary settlement of any person deceased who was during his lifetime 
a party to the contract or transactions concerning which such decree is made, that such interests 
of unborn persons are the interests of persons who, upon coming into existence, would be trustees 
within the meaning of this Act, 

Thereupon it shall be lawful for the High Court to make such order or orders as to4he estates^ 
rights, and interests of such persons, born or unborn, as the said Court might, under the provisions 
of this Act, make concerning the estates, rights and interests of trustees born or unborn. 

[0/: 13 & U Viot, c, 60-S. 30.] 

3^. It shall be lawful for the High Court to make declarations and give directions concerning 
Power to direct how right the manner in which the right to any stock, Government securities oi 
to transfer stock shall be thing in action vested under the provisions of this Act shall be exer- 
exereise . cised, and thereupon the person or persons in whom such right shall be 

vested shall be compellable to obey such directions and declarations by the same process as that 
oy which other orders under this Act are enforced. 

[C/: 13 & 14 Vict., c. CO— S, 31.] 


36. In all cases in which it shall be expedient to appoint a new trustee or new trustees, and 
Power to Court to make it shall be found inexpedient, difficult or impracticable so to do without 
order appointing new trus- ijIjq assistance of the High Court, it shall be lawful for the said Court to 
make an order appointing a new' trustee or new trustees, whether there 
be any existing trustee or trustees or not at the time of making such order, and, if there be such 
trustee or trustees, either in substitution for, or in addition to him or them. 

The person or persons who, upon the making of such order, shall be trustee or trustees shall 
Powers of new trustees. have the same rights and powers as he or they would have had ir 
appointed by decree in a suit duly instituted. 

[Cf: 13 & 14 Viet., c. 60— S. 32 and S. 33.] 


Section 32 — Note 1 

[1] Section 32 of this Act may be used in the same 
way as the corresponding section under the English 
Act. (Vol 3) 1916 Oal 319 (320) ; 43 Cal 124. 


Section 35 - Note 1 

[1] The High Court has power in the case of a Hindu 
charitable trust to appoint a new trustee in place oi 
one who has become incapable of acting in the trust. 
(Vol 7) 1920 Bom 230 (231). 
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36. It SMI be lawful for tbe High Court, upon making any order for* appoinMiig a new 

Power to Court to vest or new trustees, either by the same or by any subsequent order 

ImmoYeable property in neT to direct that any immoveable property subject to the trust shall vest in 
i^rustee, the person or persons who upon the appointment shall be the trustee or 

h'ustees, for such estate as the Court shall direct. 

Such order shall have the same effect as if the person or persons, who, before such order, was 
or were the trustee or taistees (if any), had duly executed all proper conveyances of snoh property 
for such estate. 

[Cfi 13 & 14 Yiot., c, GO S. 34.] 

37. It shall be lawful for the High Court, upon making any order for appointing a new 
Power to Court to vest trustee Or new trustees, either by the same or by any subsequent order, 

nght to Bue in new trustees, to vest the right to Call for a transfer of any stock or Government 
securities subject to the trust, or to receive the dividends, interest or income thereof, or to sue for 
or recover any thing in action subject to the trust, or any interest in respect thereof, in the person 
or persons who, upon the appointment, shall he the trustee or trustees. 

[0/: 13 & 14 Viet., c. GO — S. 35.] 

38. Any such appointment by the High Court of new trustees, and any such conveyance or 
Did trustees not Ols- transfer as aforesaid, shall operate no further or otherwise as a discharge 

^'iiarged fiom liability. to any former or continuing trustee, than an appointment of new trustees: 
inder any power for that purpose containeLl in any instrument would have done. 

[C/: 13 & 14 Viet., c. 60 — S. 36.] 

39. An order under any of the hereinbefore contained provisions, for the appointment of a 
Who may apply. new trustee or new trustees or concerning any immoveable property, stock, 

or Government securities, or thing in action subject to a trust, may be made upon the application 
of any person beneficially interested in such immoveable property, stock, (jbvernment securities 
or thing in action, whether under disability or not, or upon the application of any person duly 
appointed as a trustee thereof; and an order under any of the provisions hereinbefore contained, 
concerning any immoveable property, stock, Government securities or thing in action subject to a 
mortgage, may be made on the application of any person beneficially interested in the equity of 
redemption, whether under disability or not, or of any person interested in the moneys secured by 
such mortgage. 

[C/: 13 & 14 Viet , c. 60 — S. 37.1 

40. When any person shall deem himself entitled to an order under any of the provisions 
Application may be by hereinbefore contained, it shall be lawful for him to present a petition to 

petition. the High Court for such order as he may deem himself entitled to, and 

he may give evidence by affidavit or otherwise in support of such petition before the said Court, 
and may serve such person or persons with notice of such petition as he may deem entitled to 
service thereof. 

iCfi 13 & U Yict., c. 60 — S. 40,] 

Upon the hearing of any such petition, it shall be lawful for the said High Court, should 
What may be done upon it be deemed necessary, to direct a reference to one of the Judges of the 
petition. Court to inquire into any facts which require such an investigation, or 

it shall be lawful for the said Court to direct such petition to stand over, to enable the petitioner 
to adduce evidence or further evidence before the Court, or to enable notice or any further notice 
of such petition to be served upon any person or persons. 

[Gf: 13 & 14 Yict , c. 60 — S. 41.] 

42. Upon the hearing of any such petition, it shall be lawful for the High Cours to dismiss 
Court may dismiss peti- such petition with or without costs, or to make an order thereupon in 

Sion with or without costs, conformity with the provisions of this Act. 

[C/: 13 & 14 VicL, 0 . GO S. 42.] 

43. Whensoever in any cause or matter, either by the evidence adduced therein, or by the 
Power to make order in admissions of the i^arties, or by report of one of the Judges of the Court, 

the facts necessary for an order under this Act shall appear to the High 
Court to be sufficiently proved, it shall be lawful for the said Court, either upon the hearing of the 

Section 40 — Note 1 

tl] Section 40 expressly authorises a petition for the Bombay High Cburt Rules provides for suoh a petition 

appointment of a new trustee and R. 75 (a) of the being heard in ohambers. (Yol 7) 1920 Bom 230 (230). 
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said cause or of any petition or application in the said cause or matter, to make such order iiudei 
this Act. 

CO/: 13 & 14 Yict , c. GO »» S. 43.] 

Whenever any order shall be made under this Act by the High Court, for the purpose o: 
Orders bj High Court conveying any immoveable property, or for the purpose of releasing oi 
lonnded on certain allega- disposing of any contingent right, and such order shall be founded on m 
tlong conclusive evidence of allegation of the personal incapacity of a trustee or mortgagee or an 
ma con ainc t erem* allegation that a trustee or the heir or devisee of a mortgagee Is out of 
the jurisdiction of the High Court, or cannot be found, or that it is uncertain which of several 
trustees, or which of several devisees of a mortgagee, was the survivor, or whether the last trustee 
or the heir, or last aurviving devisee of a mortgagee, be living or dead, or on an allegation that any 
trustee or mortgagee has died intesiate without an heir, or has died, and it is not known who is hi- 
heir or devisee, then in any of such eases the fact that the High Court has made an order iipoi 
such an allegation shall be conclusive evidence of the matter so allege'^ in any Ooiir!: of Givi’ 
Judicature upon any question as to the legal validity of the order : 

Provided always that nothing herein contained shall prevent tiie High Courr directing g 
P owers as io le- re^oonvej anc© of any immoveable property convoyed or assigned by any order 
oonveyancs of immove" under this Act, or a re-dieposition of any contingent right conveyed or dispos- 
able property, eto. ^nd it shall be lawful for the said Court to direct an^ 

of the parties to any siiiD conoerning such property or contingent right, to pay any costs occasionect 
by the order under this Act when the same shall appear to have been imuroperly obtained. 

[0/: IS & 14 Yict., c. 60 - S. 44.] 

4S. It shall be lawful for the High Court to eserois© the powers herein conferred for the 
Trustee of charity. purpose of vesting any immoveable property, stock, Government securities 
or thing in action in the trustee or trustees of any charity or society, over which charity or society 
'the High Court would have jurisdiction upon suit duly instituted, whether such trustee or trustees 
shall have been duly appointed by any power contained in any deed or instrument, or by the decree 
of the said Court, or by order made upon a petition to the said Court. 

[Oj: 13 & 14 Yict., o. 60 S. 45 ] 

5)6. Where any minor or person of unsound mind shall be entitled to'any money payable in 
Money of minors and discharge of any immoveable property, stock, Government securities or 
persons of unsound mind to thing in action conveyed or transferr^ under this Act. it shall be lawful 
be paid into Court, Iqj, person by whom such money is payable to pay the same into 

the High Court, in trust in any cause then depending concerning such money, or, if there shall be 
no such cause, to the 'credit of such minor or person of unsound mind, subject to the order or 
disposition of the said Court ; 

and it shall be lawful for the said Court, upon petition in a summary way, to order any 
money so paid to be invested in Government securities, and to order payment or distribution 
thereof, or payment of the dividends or interest thereof, as to the said Court shall seem reasonable 

[0/ : 13 & 14 Yict., c. 60 — S 48 ] 

47. Where, in any suit commenced or to be commenced in the High Court, it shall be made 
Oouit may make decree to appear to the Court that diligent search and enquiry have been made, 
in absence of trustee, after any person made a defendant, who is only a trustee, to serve him 

with the process of the Court, and that he cannot be found, it shall be lawful for the said Court to 
hear and determine such cause, and to make such absolute decree therein against every person who 
sh all appear to it to be only a trustee, and not otherwise concerned in interest in the matter in 
question, in such and the same mauoer as if such trustee had been duly served with the process of 
the Court, and had appeared at the hearing of such cause ; 

Provided always that no such decree shall bind, affect, or in any wise prejudice any person 
Bsoraenot ©fiectlve with- against whom the same shall be made, without service of process upon 
out service of process. him as aforesaid, his heirs, executors or administrators for or in respect 

of any estate, right or interest which such person shall have at the time of making such decree for 
his own use or benefit, or otherwise than as a trustee as aforesaid. 

IGf ; 13 & 14 Yict., c. 60 S. 49.] 

48a® Every order to be made under this Act, which shall have the effect of a conveyance of 
Orders under Act charge- any immoveable property, Or a transfer of any such stock, Government 
able with same stamp-duiiy securities Or thing in action as can only be transferred by stamped deed 
M de€dg of oonveyanoe, transfer of which a stamp is necessary, shall be chargeable 
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with the like amount of stamp duty as it would have been chargeable with if it had been a deed 
executed, or a transfer made, by the person or persons holding such property or entitled to such 
stock, Government securities or thing in action. 

Every such order shall be duly stamped for denoting the payment of the said duty. 

[a] Oj : 15 & 16 Viet., c. 55, S. 13; since u^eaUd by tbe Statute Law Bevision Act, 1892, 

-19. The High Court may order the costs and expenses of and relating to the petitions, orders, 
Costs nuy be paid out of directions, conveyances and transfers to be made in pursuance of this 
estate. Act, or any of them, to be paid and raised out of or from the immoveable 

or moveable property, or the rents or produce thereof, in respect of which the same respectively 
shall be made, or in such manner as the said Court shall think proper. 

[C/ : 13 A 14 Viet., 60 ~ S, 51 ] 

50. upon any petition being presented under this Act to the High Court, concerning a 
Power to order enquiry person of unsound mind, it shall be lawful for the said Court to make, 
concernipg person of un- an Order directing an enquiry whether such person is or is not of 
sound mmd. ^ unsound mind, and incapable of managing himself and his affairs. 

Such order shall have the same effect as .the like order made under section 1 of "^Act XXXIV 
Effect of order, of 1858 (to regulate proceedings in Lunacy in the Courts of Judicature 
established by Boyal Glmter)^ and the enquiry directed to fee made shall be made in all respects 
in the manner declared and prescribed for making an enquiry under the last- mentioned Act. 

Postponement of order The High Court may postpone making any order upon the 

pending enquiry. petition presented as aforesaid, until any enquiry so directed to be made 

shall have been finally concluded. 

[0/ : 13 & 14 Viet., e. 60 — S. 52.] 

[a] Bepealed by the Indian Lunacy Act, 1912 (4 [IV] of 1912). 

5L Upon any petition under this Act being presented to the High Court, it shall be lawful 
Suit may be directed, for the said Court to postpone making any order upon such petition, 

until the right of the petitioner shall have been declared in a suit duly instituted for that purpose. 

[Cf : 13 & 11 Viet., e. 60 — S. 53.] 

52. Every order made or purporting to be made under this Act by the High Court shall be 
Indemnity to persons a complete indemnity to all persons whatsoever for any act done pursuant 
obeying orders under Act. thereto; and it shall not be necessary for such persons to enquire concern* 

ing the propriety of such order, or whether the High Court has iiirisdicliion to make the same. 

[0/ : 15 & 16 Viet., c. 55 ~ S. 7.] 

Execution and effect of 53. Any order made by the High Court under this Act shall have 

orders. the same effect, and be executed in the same manner, as a decree. 

Sboit title. 5^, This Act may be cited as the Indian Trustee Act, 1866. 

56. [Application of Act to Straits Settlements.] Bepealed hy the Bepealing Act, 1874 (16 
[XVI] of 1874). 


[THE] TRUSTEES* AND MORTGAGEES* POWERS ACT, 1866 
(ACT XXVIII of 1866) 

CONTEXTS. 

Pbeamblb. 

1. Interpretation-clause. 4. Trustees exercising power of sale, etc., en^ 


Powers of Trustees for sale, etc,, and Trustees 
of renewable Leaseholds. 

2. Trustees empowered to sell, may sell in 
lots, and either by public auction or 
private contract. 

B. Sale may be made under special conditions 

and trustees may buy in, etc. 

' Section 49 — Note 1 

[1] In the case of Charitable Trusts the Advccate- 
Greneral represents the charity and alsp all the benefi- 
ciaries. So the beneficiaries should not be allowed to 
appear and argue the ease. Where they do so costs 
ought not to be allowed to them to be paid out of the 
charitable estate. But where the beneficiaries have 
conflicting interests and the Advocate-General cannot 


powered to convey. 

5. Money arising from sales, to be paid out in 

manner indicated in will, etc. 

Until so laid out, money to be invested in 
Government sec^irities. 

Powers of Mortgagees. 

6. Powders incident to mortgages. 

lepresent them all the beneBoiaries may be allowed to 
apoear. (Vol 24) 1937 Bom 63 (63) : I Ii B (1987) Bom 
425 (DB). 

Section 53 — Note 1 

[1] By S. 53 oi the Trustee Act XXVII of 1866 any 
order made under its provisions has the same efleot as 
a decree and is to be executed in the same way as a 
decree. (’81) 5 Bom 154 (160). 
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7. Eeceipcs for purchase-money suffioient dis- 

cbarges. 

8. Notice to be given before sale; but purchaser 

relieved from enquiry as to circumstances 
of sale. 

9. Application of purebase-money. 

10. Conveyance to purchaser. 

il» Owner of charge may call for title-deeds 
and conveyance of legal estate. 

12. Appointment of receiver. 

IB. Eeceiver deemed agent of mortgagor. 

14. Powers of receiver, 

15. Eeceiver may be removed, and new receivers 

appointed. 

1 8 Receiver to receive commission not exceeding 
five per cent. 

17. Eeceiver to insure, if required. 

18. Application of moneys received by him. 

19. This part to relate to charges by way of 

mortgage only. 

Leases. 

20. Restriction on effect of license to alien. 

21. Restricted operation of partial licenses. 

22. Apportionment of conditions of re-entry in 

certain cases. 

Bent-chargeSt 

28. Release of part of land charged not an 
extinguishment. 

Powers. 

24. Mode of execution of powers. 

25. Legatee in trust may raise money by sale 

notwithstanding w^ant of express power in 
will, 

26. Powers given by last section extended to 

survivors, legatees, etc. 

27. Executors to have power of raising money 

etc., where no sufficient bequest. 

28. Purchasers, etc., not bound lo enquire as to 

powers. 

Inker ilanGe> 

29. Descent bow traced. 


Assignment of Moveables a ad Terms 
for years. 

80. Assignment to self and others. 

Pur chaser sr 

81. Not bound to see to application of purchase . 
money, etc. 

Investment of Trust- funds. 

82. On what securities trust funds may be 

invested. 

Trustees and Executors, 

83. Trustees may apply income of property of 

minors, etc., for their maintenance. 

34. Provisions for appointment o: new trustees 
on death, etc. 

Transfer of trust property to new trustees. 
Powers, etc , of new trustees. 

Appointment of Official Trustee to be a 
trustee. 

85. Appointment in place of trustee predeceasing 

testator. 

86. Trustees’ receipts to be discharges. 

87. Every trust instrument deemed to contain 

clauses for indemnity and reimbursement 
of trustees. 

88. Executors may compound, etc. 

89. [Repealed.] 

40. As to liability of executor or administrator 

in respect of rents, covenants or agree- 
ments. 

41. As to liability of executor, etc., in respect- 

of rents, etc., in conveyance on rent- charge. 

42. As to distribution of assets of testator or 

intestate after notice given by executor 
and administrator. 

48. Trustee, executor, etc., may apply by peti- 
tion to Judge of High Court for opinion, 
advice, etc., in management, etc., of trust 
property. 

General Provisions. 

44. Tenants for life, etc,, m«ay execute powders 
notwithstanding incumbrances. 

4o, Operation of Act. 

46. Short title. 

47. [Repealed.] 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Acts 32 of 1925; Bi of 1926, — Hepealed in part by Acts 16 of 1874; 7 of 1882; 18 

—Adapted by A. 0. o. 1919; 1 3 of 1923. 

— Kepealed in part locally by Act 2 of X8S2. 

[THE] TRUSTEES^ AND MORTGAGEES’ POWERS ACT, 1866. 

(Act xsviii op 1666)^ 

[^Mh October j 1866.] 

A7t Act to give to Trustees, Mortgagees and others, in cases to which English Lam 
is applicable, certain powers now commonly inserted m Settlements, Mortgages 
and Wills, and to amend the Law of property and relieve Trustees. 

Whereas it is expedient that, in cases to which English law is applicable, certain powero 
Preamble, and provisions usually inserted in settlements, mortgages, wills and other instruments 
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ahoold be made iiieidenii io the estafces oi the persons interested, so as to dispnse with the 
necessity of inserting the same in terms in e7ery such instriimentj and &at In such cases trustees 
should he relieved; It is enacted as follows 

[a] The Statement of Objects and Reasons of the Bill which was passed into law as Act SX7III of 1866 has 
not been published. 

This Act has been declaved to bo in force in the whole of British India; except feho Scheduled DistricuSsi 
by the Laws Local Extent Act, 1874 (X¥ of 1874), S. 3. 

It has been declared, by notification under S. 3 (a) of the Sehedoled Listricta Act, 1874 (XIV of 1874) to 
be in force in the foilowiag Scheduled Distrieie, namely — West Jalpalguri, the Western Hills of Darjiling, the 
Darjiling Tarai and the Damson Sub-division of the Darjiling District, see Gazette of India, 1881, Part 1, 
page 74; The Districts ol Hazaribagh, Lohardaga (now the Sanohi District), and Manbhum, and Pargana 
Dhaibhum and the Kolban in the District of Singbhum, ibid, 1881. Part I, page 504; The Scheduled Districts in 
Ganjam and Vizagpaiamj ihid, 1888, Part I, page 870: The Schedu’ed portion of the Mirzapur District, 

1879, Part J, page 383; Jaunsar Bawar, ihid, 1879, Part I, Page 382; The Distdets of Hazara, Peshawar, Kohat, 
Bannu, Beta Ismail Khan and Dera Gazl Khan, ibid, 1886. Part I, page 48; The District of Sylhet, 1879^ 
Part I, page 631; The rest oi Assam (except the llorth Lushai Hills), %bid, 1897, Part I, page 299. 

It has been declared, by notification under S. 3 (b) of the same Act, not to be in force in the Scheduled 
District of Lahaul; see Gazette of India, 1886, Part I, page 301. 

It has been extended, by notification under S. 5 of the last mentioned Act, to the Scheduled Districts of 
Kumaon and Garwhal; see Gazette of India, 1876, Part I, page 606. 

This Act ia based on “the Law of Property Amendment Act, 1859’’ (22 & 23 VicL, o. 35, and 23 & 24 
Viet,, c. 145), which has since been repealed by 44 <h 45 Yht., c, 41, S. 71 and 45 d; 46 Viet., o. 38, S. 61. 

1. Ib the conffkucrion oi ibis Aot, unless there be somotbiBg repognsini in the subject on 

Interpretation-clause. Contest, — 

'‘Immoveable property'^ shall moinde land, any jbeiiGti£ SiO arise out of land, and ihiogs 
attached to the earth or permanently fastsned to anything which is attached io the earth : 

“Mortgage” shall be taken to inclode every inetrumsnt by virtue whereof immoveable 
property is in any manner conveyed, pledged, or charged as security for the repayment of money o® 
money’s worth lent, and to be re-conveyod or released on satisfaction of the debt : 

“Mortgagor” shall be taken to incluclo every person by whom any such conveyance, pledge 
or charge as aforesaid shall be made : 

“Mortgagee” shall bo taken io inomdu every person to whom or in whose favour any such 
conveyance, pledge or charge as aforesaid is made or transferred : and 

*[“High Court” means a Court whldi is a High Court for the purposes of the Government of 
India Act, 1935.3 

[a] SuhsiiUited hy A 0. Foi lisii oi H«gb Co see Govern ir^juu :C loais Act, 1935 (26 Gso. V, q, 2), 
S. 219. 

Powers of Truskes for SaU^„ ctc,^ and Trust^rj of mimcMe Leaseholds^ 

*'^2. In all cases where, by any will, deed, or other instrument of settlement, it is expressly 

Trustees empowered to declared that trusteeB or other persons therein named or indicated shall 
sell may sell in lots, and have a power of sale, either generally or in any particular event, over 
either by public auction or any immoveable property named or referred to in, or from time to 
private contract, Subject to, the uses or trusts of such will, deed or other instrument, 

itj diflll be lawful for such trustees or other persons, whether such property be vested in them or 
not, to exercise such power of sale by selling such property either together or in lots, and either 
by public auction or private contract, and either at one time or at several times. 

[0/ : 23 & 24 Yiot., c. 145 — S. 1.] 

fa] Repealed in the territories to whirh tbc Indian Trusts Act, I&82 (2 [II] of 1882) for the ilma bc-Iii" 
extends; see %h%d,^ B. 2 and Soh, 


®3. It shall be lawful for the persens making any such sale to insert any such special or otha® 
Bale may bo made under stipulations either as to title or evidence of title, or otherwise. In any 
special conditions, a7id trus- conditions of sale, or contract for sale, as they shall think fit ; and also 
tees may buy ibj etc, property or any part thereof at any sale by auction and to 

rescind or vary any contract for sale, and to re-sell the property which shaE be so bought in, or 
m to which the contract shall be so rescinded, without being responsible for any loss which may be 
occasioned thereby ; 


and no purchaser under any such sale shall be bound to enquire whether the persons making 
the same may or may not have in contemplation any particular re-investment of the purchase- 
money in the purchase of any other property or otherwise. 

[0/, S3 & 24 Yicfc. c. 145--. S. 2.] 

B. 2, Legislative-note [a]. 
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*4. For the purpose of completing any such sale as aforesaid, the persons empowered to sell 
Trusty eseroising power as aforesaid shall have full power to convey or otherwise dispose 
Smvey, of the property in question in such manner as roay he, necessary. 

[C/. 23 & 24 Viot., e. 143— S. 3.] 

Ca] See S, 2, Legislative Note [a]. 

Money arising from sales ^6. The money SO received upon any such sale as aforesaid shall 
to be laid out in manner he laid out in the manner indicated in that behalf in the will, dead or 
indicated m will, etc, instrument containing the power of sale ; 

and until the money to be received upon any sale as aforesaid shall be so disposed of, the 
Until so laid out, money invested at interest in Government securities for the bene- 

GO be invested in Govern- fit of such persons as would be entitled to the benefit of the money, and 
ment sacurities, the interest and profits thereof, in case such money were then actually 

laid out as aforesaid : 

Provided that if the will, deed or instrument shall contain no such indication, the psisons 
Bmpowered to sell as aforesaid shall invest the money so received upon any such sale m their 
names upon Government securities in India, and the interest of such securities shall be paid and 
applied to such person or persons for such purposes and in such manner as the rents and profits of 
Ihe property sold as aforesaid would have been payable or applicable in case such sale bad not 
been made* 

[C/. 23 & 24 Viet., c. 145--S. 4.] 

[a] See S. 2, Legislative Note [a]t 

Powers of Mortgagee^' 

6« Where any principal-money is secured or charged by deed on any immoveable property, or 
Powers. incident to mort- on any interest therein, the person to whom such money shall tor the time 
ssgea* being be payable, his executors, administrators and assigns, shall, at any 

time after the expiration of one year from the time when such principal money shall lave become 
payable, according to the terms of the deed, or after any inteiest on such prinoipal-money shall 
have been in arrear for six months, or after any omission to pay any premium on any insurance 
which by the terms of the deed ought to be paid by the person entitled to the property subjeoi; to the 
charge, have the following powers to the same extent (but no more) as if they had been in terms 
oonferred by the person creating the charge, namely : — 

Isti a power to sell or concur with any other person in selling the whole or any part of the 
property by public auction or private contract, subject to any reasonable conditions he may think 
fit to make and to rescind or vary contracts for sale, or buy in and re-sell the property, from time 
to time, in like manner : 

2nd, a power to appoint or obtain the appointment of a receiver of the rents and profits of 
the whole or any part of the property in manner hereinafter mentioned. 

[0/. 23 & 24 Viet,, c. 145_S, 11.] 

[a] As to the application of Ss. 6 to 19 to certain English mortgages, see Transfer of Property Act (I¥ [4] of 

1882), S. 69, 

7. Eeceipts for purchase-money given by the person or persons execising the power of sale 
Eeceipta for purchase- hereby conferred shall be sufficient discharges to the puiohaserB, who 

money gufficlent dischargee, shall not he bound to See to the application of such purchase-money. 

[0/. 23 & 24 Yiot, c. 145~S 12.] 

8. No such sale as last aforesaid shall be made until after six months’ notice in writing given 
Notice to be given before to the person or one of the persons entitled to the property subjeot to the 

sal© I charge or affixed on some conspicuous part of such property ; 

but, when a sale has been effected in professed exercise of the powers hereby conferred, the 
but purchaser relieved title of the purchaser shall not be liable to be impeached on the ground 
from inquiry as to oiroum- that no case had arisen to authorize the exercise of such power, or that 
stances of sale, notice as aforesaid had been given ; but any person damt ified 

by any such unauthorized exercise of such power shall have his remedy m damages against the 
person or persons selling, 

CO/. 23 Sn 24 Viet., o, 145— S. 13.] 

Application of purchase- 9. The money arising by any sale effected as aforesaid shall be 

money. applied by the person receiving the same as follows : — 

first, in payment of all the expenses incident to the sale or incurred m any attempted sale ; 

1051 & 1052 A, M, 
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secondly, in discharge of all interest and costs then due in respect of the charge in consequence 
whereof the sale was made ; and 

thirdly, in discharge of all the principal-moneys then due in respect of such charge ; 

and the r^^sidiio of such money shall be paid to the person entitled to the property subject to 
±0 charge, his eseciitors, administrators or assigns, as the case may be. 

GJ. 2C :s 24 VLl, e. 145- S. lA] 

i@. Th: person exercising the power of sale hereby conferred shall havo power by deed to 
Goiiyojajc33 1-- paiLliasen convey or assign to and vest in the purchaser tho property sold for all 
-he estate . :il interest therein which the person who created the charge had power to dispose of : 

Provided that nothing herein contained shall be construed to authorize the mortgagee of a 
reivn ol year? to sell and convey the fee simple of the property comprised therein in cases where 
the mortgagor could have^disposed of such fee simple at the date of the mortgage. 

[67. 2a & 24 Viet., c. 145~S. 15, J 

11. At any time after the power of sale hereby conferred shall have become exercisable, the 
OwBei ^ ot charge may person entitled to exercise the same shall be entitled to demand and recover 

call xr tit e- deeds and con^ fxom the person entitled to the property subject to the charge all the 
veyance o >ega ©a a e. deeds and documents in bis possession or power relating to the same pro- 
perty, Or to the title thereto, which he would have been entitled to demand and recover if the same 
property aad been conveyed, ax)pointed or surrendered to and were then vested in him for all the 
estate and interest which the person creating the charge had power to dispose of ; 

and, where the legal estate shall be outstanding in a trustee, the x^orson omitled to a charge 
created by s person equitably entitled or any purchaser from such person, shall be entitled to call 
for a oonveyanee of the legal estate to the same extent as the porson creating the charge could have 
called for such a conveyance if the charge had not been made, 

Cy. 22 6:24 Yict.jC, 145 8,16.] 

12. ^ Any person entitled to appoint or obtain tho appointment of a receiver as aforesaid may, 
Apponilnie c: receiver, fj^om time to time, if any person or persons has or have been named in 

the deed o: charge for that xourpose, appoint such person or any one of such persons to be receiver, 
or 'i BO person be so named, then may, by writing delivered to the person or any one of the persons 
endtbd to the property subject to the charge, or affixed on some conspicuous part of the property, re 
quiro such last-mentioned person or persons to appoint a fit and proper person as receiver, and if no 
such appointment be made within ten days after such requisition, then may in writing appoint any 
person ha may think fi.t. 

So person shall be ineligible for the office of receiver merely because ho is an officer of the 
High Court. 

[0/. 23 & 24 Ylei , c. 145- S. 17.] i 

IS. Every receiver appointed as aforesaid shall he deemed to be the agent of tho person enti- 
Rec^ver deemed agent ^0 the property subject to the charge, who shall be solely respon 
oi mortgagor. sible for his acts or defaults, unless otherwise provided for in the charge. 

10 f, 23 & 24 Yict„ c. 145--S. 18.] 

11. Every receiver appointed as aforesaid shall have power to demand and recover and give 
Powers of receiver. effectual receipts for all the rents, issues and profits of the property of 

which he is appointed receiver, by suit, distress or otherwise in the name either of the person 
entitled to the property subject to the charge, or of the person entitled to the money secured by 
the charge, to the full extent of the estate or interest which the person who created the charge had 
power to dispose of. 

[C/. 23 A 24 ViQt., G. 145—8. 19 J 

Sechon 12 — Note 1 

[1] Section 69-A, Transfer of Property Act has not 
repealed or modified S. 12 of Act 28 of 1866, the Trus- 
tees and Mortgagees Powers Act The only effect of 
the amendment is that S. 12 is not to be deemed to be 
incorporated in an English mortgage propnore vigore 
esecated after the Amending Act came into force. The 
term about the appo ntment of receiver by the mort- 
gagee without recourse to Court has not been modified 
or affected by the amendment of Transfer of Property 
Act (Vol 23) 1936 Ciil 646 (649) : I L B (1937) 1 Cal 
359 (DB). 

[2] The period of ten days (for appointment of recei- 


ver) is to be calculated from i;be date of delivery of tbs 
letter of requisition. It is given to the mortgagor to 
make his choice (Yol 23) 1936 Cal C48 (649) : I L R 
(1937) 1 Cal 359 (DB) 

Section 13 ~ - Note 1 

[1] Receiver appointed under S. 12 (under the 
power contained in an English mortgage) — The rule 
that an ag^nt is accountable to his principal will not 
apply to his case and he is not accountable to the 
mortgagor He is accountable to the mortgagee and 
then to the mortgagor if there is any balance left over 
after satisfying mortgagee's interest. (Yol 26) 1938 Cal 
507(510,511). 
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45. Every receiver appomted as aforesaid may be removed by the like aiithoriiiy, or on the 
Recelvei may be removed, requisition as before provided with respect to the original appoint, 
and new receivers appointed, ment of a recoiverj and new receivers may be appointed from time 
to time. 

[0/. 23 & 24 Yicfc., e. 145-^S. 20.] 

16. Every receiver appointed as aforesaid shall be entitled to retain out of any money reoeiv- 

Receiver to receive com- Costs, charges, and expenses whatsoever such a 

mission not exceeding five commission, not exceeding five per centum on the gross amount of all 
money received, as shall be specified in his appointment, and if no amount 
shall be go specified, then five per c^nnm on such gross amount. 

[0/, 23 & 24 Vic!:., c 145— S. 21.] 

17. Every receiver appointed as aioresaid shall, if so directed In writing by the person entitled 
Receiver to insure if re- to the money secured by the charge, insure and keep insured from loss 

or damage by fire out o£ the money received by him ihe whole or any 
part of the property included in the charge wbich is in its nature insurable. 

ICf. 23 c\5 24 Vict., c. 145— S. 22.] 

18. Every receiver appointed as aioresald shall pay and apply all the money received by him 
Application of moneys in the first place in discharge of Government revenue and of all taxes, 

received by him. rates and assessments whatsoever, and in payment of his commission as 

aforesaid, and of the premiums on the insurances, if any ; and in the next place in payment of all 
the interest aecming due in respect of any principal-money then charged on the property over 
which he is receiver, or on any part thereof : and, siibiect as aforesaid, shall pay all the residue of 
such money to the person for the time bemg entitled to the property subject to the charge, his 
executors, administrators, or assigns. 

[C/, 23 cSs 24 Vict., c 145— S. 23.] 

This art to relate to powers and provisions contained in sections 6 to 18 of this 

charges by-way of mortgage both inclusive, relate only to mortgages or charges made to secure 
only. money advanced or to be advanced by way of loan, or to secure an 

existing or future debt. 

[0/. Trustee Act, 1860 (23 & 24 Vict., c. 145)— S. 24.] 

Leases^ 

20. Where any license to do any act which, without such license, would create a forfeiture, 
Bestriction on effect of or give a right to re-enter, under a condition or power reserved in any 

license to alien. lease heretofore granted, or to be hereafter granted, shall at any time 

after this Act comes into operation be given to any lessee or his assigns, every such license shall, 
unless otherwise expressed, extend only to the permission actually given, or to any specific breach 
of any proviso or covenant made or to be made, or to the actual assignment, under-lease or other 
matter thereby specifically authorized to be done, but not so as to prevent any proceeding for any 
subsequent breach (unless otherwise specified in such license); 

and all rights under covenants and powers of forfeiture and re-entry in the lease contained 
shall remain in full force and shall be available as against any subsequent breach of covenant or 
condition, assignment, under lease or other matter not specifically authorized or made dispunishable 
by such license, in the same manner as if no such license had been given; and the condition or 
right of re-entry shall be and remain in all respects as if such license had not been given, except in 
respect of the particular matter authorized to be done. 

[0/ ; Law of Property Amendment Act, 1859 (22 & 23 Vict., c, 35) — S. 1.] 

21. Where in any lease heretofore granted or to be hereafter granted there is or shall be a 
Eestricted operation of power or condition of re-entry on assigning or under-letting, or doing 

partial licenses. any other specified act without license, and a license at any time after 

the passing of this Act shall be given to one of several lessees or co-owners to assign or under let 
Ms share or interest, or to do any other act prohibited to be done without license; or shall be given 
to any lessee or owner, or any one of several lessees or owners, to assign or under- let part only of 
the property, or to do any other such act as aforesaid in respec^ of part only of such property* 
such license shall not operate to destroy or extinguish the right of re-entry in case of any breach 
of the covenant or condition by the co-ies'^ee or co lessees, or owner or owners, of the other shares 
or interests in the property, or by the lessee or owner of the rest of the property (as the case may 
be) over or in respect of such shares or interests or remaining property, but such right of re-entry 
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shall remain in full force over or in respect of the shares or interests or property not the subject oc 
such license. 

[0/ : 22 & 23 Vicfc., 0 . 35 - S. 2.] 

22® Where the reversion upon a lease is reserved, and the rent or other reservation is legally 
Apportionment of condi- apportioned, the assignee of each part of the reversion shall, in respect oi 
tions of re-entry iu cortain the apportioned rent Or other reservation allotted or belonging to him, 
have and be entitled to the benefit of all conditions or powers of re-entry 
for non-payment of the original rent or other reservation, in like manner as if such conditions or 
powers had been reserved to him as incident to his part of the reversion in respect of the appor® 
tioned rent or other reservation allotted or belonging to him. 

iGf ; -22 & 23 Viet., c. 35 S, 3.] 

BmUcharges. 

2S» The release from a reni-oharge of part of the immoveable property charged therewith 
Release of part of land shall not extinguish the whole rent- charge, but shall operate only to bar 
charged, not an extinguish- the right to recover any part of the rent charge out of the property 
released, without prejudice, nevertheless, to the rights of all persons 
interested in the property remaining unreleased and not concurring in or confirming the release. 

[0/ ; 22 c'h 23 Viet., c. 35 — S. 10.] 


Bowers^ 

24* A deed hereafter executed in the presence of and attested by two or more witnesses in the 
Mode of execution o! manner in which deeds are ordinarily executed and attested shall, so far 
i5owerg. as respects the execution and attestation thereof, be a valid execution of 

a power of appointment by deed or by any instrument in writing not testamentary, notwithstand. 
ing it shall have been expressly required that a deed or instrument in writing made in exercise of 
suoh power should be executed or attested with some additional or other form of execution or 
attestation or solemnity ; 

Provided always that this provision shall not operate to defeat any direction in the instrument 
creating the power, that the consent of any particular person shall be necessary to a valid execu- 
tion, or that any act shall be performed in order to give validity to any appointment, having no 
relation to the mode of executing and attesting the instrument : 

and nothing herein contained shall prevent the donee of a power from executing it com- 
formably to the power by writing or otherwise than by an instrument executed and attested as an 
ordinary deed, and to any such execution of a power this provision shall not extend. 

[Of ; 22 & 23 Viefe., c. 35 — S. 12.] 

28. Where, by any will which shall come into operation after the passing of this Act, the 
Legateein trust may raise testator Shall have charged his immoveable property or any specific 
money by sale, notwith- portion thereof with the payment of his debts, Or with the payment of 
standing want of express any legacy or other specific sum of money, and shall have bequeathed 
power m will. property so charged to any trustee or trustees for the whole of his 

■ ©state or interest therein, and shall not have made any express provision for the raising of such 
debt, legacy or sum of money out of suob property, it shall be lawful for the said legatee or legatees 
in trust, notwithstanding any trusts actually declared by the testator, to raise such debts, legacy or 
money as aforesaid by sale and absolute disposition by public auction or private contract, of the 
said property or any part thereof, or by a mortgage of the same, or partly in one mode and partly 
in the other; 

and any deed or deeds of mortgage so executed may reserve such rate of interest and fix such 
period or periods of repayment as the person or persons executing the same shall think proper. 
iCf : 22 & 23 Viet, o. 35 — S, 14.] 

26. The powers conferred by the last preceding section shall extend to ail and every person 
Powers given by last or persons in whom the property bequeathed in trust shall for the time 
section extend to survi- being be vested by survivorship, or under the laws relating to intestate 
Tori, legatees, c. testamentary succession, or to any person or persons who may be 

appointed under any power in tne will, or by the High Court, to succeed to the trusteeship vested 
in such legatee or legatees m trust as aforesaid. 

[Of : 22 23 Yict., o. 35 -- S. 15.J 
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27# If any testator wbo shall Iiava created such a charge as is described in section 25 of this 
Eseoutors to have power Act shall not have bequeathed the property charged as aforesaid in bucIi 
o! raising money, &c., where terms as that his whole estate and interest therein shall become Tested in 
no snffioient bequest. trustee or trustees, the executor or executors (if any) for the time 

hieing named in such will shall have the same or the like power of raising the said moneys as is 
hereinbefore vested in the legatee or legatees in trust of the said property, and such power sbaE 
from time to time devolve on and become vested in the person or persons (if any) in whom the 
executorship shaD for the time being be vested. 

[0/ : 22 & 23 Viot., c. 35 — S. 16.] 

28. Purchasers or mortgagees shall not be bound to enquire whether the powers conferred by 
1?arohasers,&o., not bound sections 25, 26 and 27 of this Act, or any of them shall have been duly 

so enquire as to powers. and correctly exercised by the person or nersons acting in virtue thereof. 

ICf : 22 & 23 Viet., c. 35 - S. 17.] 

Inlieiita'iice, 

29. In cases of intestacies occurring before the first day of January, 1866, wtee there shall b® 
Deseont how traced. a total failure of heirs of the purchaser, or where any immoveable property 

shall be descendible as if an ancestor had been the purchaser thereof, and there shall be a total 
failure of tbe heirs of such ancestor, then and in every such case the property shall descend, and 
the descent shall thenceforth be traced, from the person last entitled to the property as if he had 
been the purchaser thereof. 

This section shall be read as part of ®Act NO. XXX, of 1839 (for the amendment of the Lato of 
Inhmtance). 

[0/ : 22 & 23 Viot., c. 85 Ss. 19 and 20.] 

[a] The Inheritance Act, 1839. Beppaledt except as lo descents before 1866, by tbe Repealing Act, 1868 

(VIII [8] of 1868). 

Assignme^it of mo'oeahles and Terms for years. 

30t Any person shall have power to assign moveable property now by law assignable, term® 
Assignment to self and for years of immoveable property, and estates by elegiU directly th him- 
®^herB. self and another person or other persons or corporation, by the like means 

as he might assign the same to another, 

[0/ : 22 & 23 Viet., c. 35 — S. 21.] 

Purchasers. 

34. The bona fide payment to and the receipt of any person to whom any purchase ol' 
Not bound to see to appli- mortgage* money shall be payable upon any exp^ress or implied trust shall 
cation of purchase-money, efiectually discharge the person paying tbe same from seeing to the 
application, or being answerable for the misapplication thereof. 

[0/ ; 22 & 23 Viet,, o. 35 — S. 23, omittmg the limiting clause, “unless the contrary shall be expressly 
declared by the instrument creating the trust or security.”] 

Inresimeni of Trust-funds, 

32f Trustees having trust-money in their hands which it is their duty to invest at interest 
On what securities trust- shall be at liberty, at their discretion, to invest the same in any Goveim- 
funds may be invested. ment securities, and such trustees shall also be at liberty, at their 
discretion, to call in any trust.funds invested in any other securities than as aforesaid, and to 
invest the same on any such securities as aforesaid, and also from time to time, at their discretion, 
to vary any such investments as aforesaid for others of tbe same nature : 

Provided always that no such original investment as aforesaid, and no such change of invest- 
ment as aforesaid, shall be made where there is a person under no disability entitled in possession to 
receive the income of the trust-fund for Ms life, or for a term of years determinable with his life, 
"or for any greater estate, without the consent in writing of such person. 

[0/ : 23 & 24 Viet., c. 145 ^ S. 25.] 

Trustees and Executors. 

33.*^ In all cases where any pioperty is held by trustees in trust for a minor, either absolutely 
Trustees may apply in- or contingently on his attaining maioritv* or on the ocourronoe of any 
come of property of minors, event previously to his attaining majority, it shall be lawful for suoh 

for their maintenance, trustees, at their sole discretion, to pay to the guardians (if any) of such 
Ksiiinor, or otherwise to apply for or towards the maintenance or education of such minor, the whole 
or any part of the income to which such minor may be entitled in respect of such property, whether 
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there be any other fund applicable to the same purpose, or any other person bound by law to 
provide for such maintenance or education, or not; 

and such trustees shall accumulate ail the residue of such income by way of compound interest, 
by investing the samo and the resulting income tboreof from time to time in proper securities, for 
lihe benefit of the person who shall ultimately become entitled to the property from which such 
accumulations shall have arisen : 

Provided always, that it shall be lawful for such trusiees at any time, if it shall appear to 
them expedient, to apply the whole or any part of such accumulations as if the same were part ol 
the income arising in the then current year. 

[Cj : 23 (iu 24 Viet., c. 145 — S. 26.] 

[a] Sections 33 to 37 are repealed in places to svhich the Indian Trusts Act (2 [11] ol 18S2) extends or iS 
extended. See the Indian Trusts Act (2 [II] of 1SS2), S, 2. 

3^. Whenever any trustee, either original or substitmed, and whether appointed by any High 
Provisions for appoint- Court or otherwise, shall die, or be six months absent from British India^ 
ment of new trustees, on or desire to be discharged from, or refuse, or become unfit or incapable, 
death, &c. to aot in the trusts or powers in him reposed, before the same shall have 

been fully discharged and performed, it shall be lawful for the person or persons nominated for 
that purpose by the deed, will or other instrument creating the trust (if any), or if there be no such 
person, or no such person able and willing to act, then for the surviving or continuing trustees or 
trustee for the time being, or the acting executors or executor, or administrators or administrator, 
of the last surviving and continuing trustee, or for tho retiring trustees, if they shall all retire 
simultaneously, or for the last letiring trustee, or where there are two or more classes of trustees oS 
the instrument creating the trust, then for the surviving or continuing trustees or trustee of the 
class in which any such vacancy or disqualification shall occur {and for this purpose any refusing or 
retiring trustee shall, if willing to act in the execution of the power, be considered a continuing 
trustee), by writing to appoint any other person or persons to bo a trustee or trustees in the place 
of thatrustee or trustees so dying, or being absent from British India, or desiring to be discharged, 
or refusing or becoming unfit or incapable to act as aforesaid. 

So often as any new trustee or trustees shall be so appointed as aforesaid, all the trust-property 
Transfer of trust-pro- (if any) which for the timo being shall bo vested in the surviving or 
party to new trustees. continuing trustees or trustee, or in the heirs, executors or administrators 

of any trustee, shall with all convenient speed be conveyed and transferred so that the same may 
be legally and effectually vested in such new trustee or trustees, either solely or jointly with the 
surviving or continuing trustees or trustee as the case may require. 

Every new trustee to be appointed as aforesaid, as well before as after such conveyance or 
Poweis, (.Ic., of now trus- transfer as aforesaid, and also every trustee appointed by any High 
Court, either before or after the passing of this Act, shall have the same 
powers, authorities and discretions, and shall in all respects act as if he had been originally 
nominated a trustee by the deed, will or other instrument (if any) creating the trust. 

The Ofificial Trustee may with his consent, and by the order of the High Court, be appointed 
Appointment of Official under this section in any case in which only one trustee is to be 
Trustee to be a trustee. appointed and Such trustee is to be the sole trustee. 

[0/ : 23 & 24 Viet., e. 145 — S. 27.] 

Appointment in place of 35. The power of appointing new trustees hereinbefore contained 
trustee predeceasing testator, ^xiay be exercised in oases where a trustee nominated in a will has died 
in the life-time of the testator, 

[0/ ; 23 & 24 Viet., c. 145 S. 28.] 

36. The receipts in writing of any trustees or trustee for any money payable to them or him 
Trustees’ receipts to be by reason, or in the exorcise, of any trusts or powers reposed or vested 
discharges. in them or him, shall be sufficient discharges for the money therein 

expressed to be received, and shall effectually exonerate the persons paying such money from 
seeing to the application thereof, or from being answerable for any loss or misapplication thereof. 
LCy ; 23 & 24 Viet., e. 145 -- S. 29.] 

Section 34 — Note 1 or exception in favour of charitable trust or of 

[1] Section 34 is repealed wholly by S. 2 of the trustees of properties dedicated to charity, (’09) 33 

Indian Trusts Act II of 1882 and there is no saving Bom 509 (516, 517) (DBh 
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Every tiust-msirumsno 37. Every deed, will or other instrument creatliio a trcs; either 
deamed to contain clauses expressly or by implication, shall, without prejudice to the clarsss 
for mdemnity and raim- actually contained therein, be deemed to contain a oluu'e in th' woids 
bursement of faustces. the effect following, that is to say,_ 

“that the trascees or trustee for the time being of the said deed^ or otber uistrcLmant 
shall be respectively chargeable only for such moneys, stocks, funds and securities as they shoF.. 
■»’ 0 spectively acfiually receive, notwithstanding their respectively signing any receipt for the sake 
of conformity, and shall be answerable and accountable only for their own acts, racsipts, neglects 
or defaults, and not for those of each other, nor for any banker, broker or other person with 
w^hom any trust-nioneys or securities may be deposited, nor for the insufficiency or deficiency o: 
any stocks, funds or sceurities, nor for any other loss, unless the same shall happen through tlieii 
own wilful default respectively; and also that it shall be lawful for the trustees *’or trustee for tli^ 
time being of the said deed, will or other instrument, to reimburse themselves or hlnself, or pap* 
or discharge out of the trust -premises all expenses incurred in or about the qP tl-^ trrsf 

or powers of the said deed, will or other instrument.” 

[Of : 22 & 23 Yict., G, 35 — S. 31 ] 

38, It shall be lawful for any executors to pay any debts or claims ipon uny l1 l- 

Esecutors maj eom- they may think sufficient, and to accept any composition, or ony sscurit 

pound, &c. for any debts due to the deceased, and to ailow^ any timo for pavmen: 

of any such debts as they shall think fit, and also to compromise, compound or submit to cirbitm- 
tion all debts, accounts, claims and things whatsoever relating to the estate of the deceased, end. 
for any of the purposes aforesaid to enter into, give and execute such agreements; iitsfcruments o: 
composition, releases and other things as they shall think expedient, wlhout b-ing re^-pons’bk 
for any loss to be occasioned thereby. 

[Of ; 23 & 24 Yict , c 145 — S. 30.1 

39. [Trustee, etc., making payment under power-of-attorney, not liable Ly reason of death oE 
party giving power.] Eepeo.led by the Fowers of Attorney Act, 1882 ( 7 [7II] of 1882)^ 5. & 

50. Where an executor or administrator liable as such to the rents, coTenanta, cr agroemants 
As to liability ol executor coiitained in any lease or agreement for a lease granted or assigned. 

or administrator in respect Whether before or after the passing of this Act, to the tostator or in- 
of rents, covenants or agree- testate whose estate is being administered, shall have satisfied all sueL 
liabilities under the said lease, or agreement for a leasoj as may have 
accrued due and been claimed up to the time of the assignment hereinafter mentioned, and shall 
have set apart a sufficient fund to answer any future claim that may be luado in respect of mi 
fixed and ascertained sum covenanted or agreed by the lessee to bo laid out on the property demised 
or agreed to be demised, although the period for laying out the same may not have arrived, and 
shall have assigned the lease or agreement for a lease to a purchaser thereof, he shall be at Fberty 
10 distribute the residuary estate of the deceased to and amongst the parties ejititled thereto 
respectively, without appropriating any part, or any further part (as the case may be], of ths 
estate of the deceased to meet any future liability under the said lease or agreement for a lease 

The executor or administrator so distributing the residuary estate shall nofca after having 
assigned the said lease or agreement for a lease, and having, where necessary, set apart saeL 
sufficient fund as aforesaid, be personally liable in respect of any subsequent claim mnider the said 
lease or agreement for a lease. 

Nothing herein contained shall prejudice the right of the lessor or those claiming under Mm 
to follow the assets of the deceased into the hands of the person or persons to or amongst whom 
the said assets may have been distributed. 

[GJ \ 22 & 23 Yict., c. 35 — S. 27.] 

51. In like manner, where an executor or administrator liable as such to th© rant, covenants 
As to liability of executor, agreements contained in any conveyance on chief rsnt or rent-cliarge 

&cVin respeefe of rants, (whether any such rent be by limitation of use, grant or reservation), 
In conveyanoa on rent- or agreement for such conveyance, granted or assignod to or made and 
entered into with the testator or intestate whose estate Is being adminis- 
tjered, shall have satisfied all such liabilities under the said conveyance or agreement for a 
conveyance, as may have accrued due and been claimed up to the time o! the convayancs herein- 
after mentioned, and shall have set apart a sufficient fund to answer any future claim that may 
be made in respect of any fixed and ascertained sum covenanted or agreed by the grantee to be 
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Md out on the property conveyed, or agreed to be conveyed, although lihe period for laying ouc 
the same may not have arrived, and ehali have conveyed such property, or assigned the said 
agreement for such conveyance as aforesaid, to a purchaser thereof, he shall be at liberty to 
dieuribute the residuary estate of the deceased to and amongst the parties entitled thereto, respec- 
tively without appropriating any part or any further part (as she case may be) of such estate tc 
meet any Insure liability under the said conveyance or agreement for a conveyance. 

The ext-cutor or administrator so distributing the residuary estate shall not, after having made 
or executed such conveyance or assignment, and having, where necessary, set apart such sufficienl 
fund as aforesaid, be personally liable in respect of any subsequent claim under the said conveyance 
or agreement for conveyance. 

Nothing herein contained shall prejudice the right of the grantor, or those claiming under 
him, to follow the assets of the deceased into the hands of the person or persons to or among whom 
the said assets may have been distributed. 

[0/ : 22 & 26 Yiot., c. 35 — S. 28,] 

42. Where an executor or administrator shall have given such or the like notices as in the 
As to distribution of assets Opinion of the Court in which such executor or administrator is sought 

of testator or ii.taatate after to be charged would have been given by the High Court in an administra- 
Botice given by executor and tion-suit, for Creditors and others to send in to the executor or adminis- 
admmistrator. trator their claims against the estate of the testator or intestate, such 

executor or administrator shall, at the expiration of the time named in the said notices, or tho last 
of the said notices, for sending in such claims, be at liberty to distribute the assets of the testator 
or inteatate, or any part thereof, amongst the parties ontitled thereto, having regard to the claims 
of which such executor or administrator has then notice, and shall not be liable for the assets or 
any part thereof so distributed to any person of whose claim such executor or administrator shall 
not have had notice at the time of distribution of the said assets, or a part thereof, as the case 
may be. 

Nothing in the present Act contained shall prejudice the right of any creditor or claimant to 
follow tho assets, or any part thereof, into the hands of the person or persons who may hava 
received the same respectively, 

[0/: 22 & 23 Viot , o. 35 — S 29.] 

43. Any ‘^[trustee,! executor or administrator shall be at liberty, without the institution oi a 
Trnatee, executor, &c, may guib, to apply by petition to any Judge of the High Court for the 

Sh “afvieel ?Pmion advice or direction of such Judge on any question respeot- 

& 0 ., in management, do., of ^[management or] administration of the [trust. property or] 

truk-property. the assets of any testator or intestate. 

Such application shall be served upon, or the hearing thereof shall be attended by, ail persons 
interested in such application, or such of them as the said Judge shall think expedient. 

The ^[trustee,] executor or administrator acting upon the opinion, advice or direction given 
by the said Judge shall be deemed, so far as regards his own responsibility, to have discharged 
his duty as such ^[trustee,] executor or administrator in the subject-matter of the said application : 

Provided, nevertheless, that this Act shall not extend to indemnify any ^'[trusteej executor 
or administrator, in respect of any act done in accordance with such opinion, advice or direction 
as aforesaid, if such ^[trustee,] executor, or administrator shall have been guilty of any fraud or 
wilful concealment or misrepresentation in obtaining such opinion, advice or direction; and the 
costs of such application as aforesaid shall be in the discretion of the Judge to whom the said 
application shall be made. 

[Cf 22 & 23 Vict , c. 35 — S. 30.] 

[a] These words are <iep^aled in places to which the Indian Trusts Act 1882 (11 [2] of 1382), ozeends or 1? 

esiended; see S. 2 oi that Act. 

Section 43 Note 1 The Act no longer applies to trustees since S. 2 of tlio 

[1] Section 43 does not apply to trustees as the Trusts Act has repealed operation of this Act in 

word “trusseea” has been deleted by the Trusts Act, peefc of trusts wherever that Act extends or is extend - 

(II of 1882) But even if it were to apply the Court ed.) 

cannot do more than give advice or directions. (*11) [4] A Judge under S. 43 is not bound to give any 

35 Bom 380 (382). opinion on a point the decision of which may depend 

m The Act does not apply to charitable trusts. up:>n question of right or title. (’83) 7 Bom 381 (SSdj 
f’09) 33 Bom 503 1516) (DB). 385). 

[S] The Court when referred to for opinion, advice [5] There is nothing in the section or elsewhere in 
or direo ion will not construe any instrument or make the Act making it obligatory on tho Administrator*^ 

anj order aUeotmg rights of parties. (’88) 12 Bom General to act in accordance with any opinion giver 

638 (648). (Decision on an application by a trustee. by the Judge. (’83) 7 Bom 381 (384). 
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General Provisions, 

For the purposes cf tliis Aofe a x}erson shall be deemed to be entitled to the possession or 
Tenants for life, &o., may receipt of the rents and moome of immoveable or moveable pro- 

execute powers, notwith- partj^ although his estate may be charged or incumbered, either fay him- 
rianding inoumbranoes. self or by any former owner, or otherwise howsoever to any extent, but 
the estates or interests of the parties entitled to any such charge or inoambrance shall not be 
effected by the acts of the person entitled to the possession or to the receipt of the rents and incomB 
as aforesaid, unless they shall concur therein. 

[Of: 22 & 23 Yiot., c. 83 — S. 31.] 

iS. The provisions Gcntained in this Act shall, except as hereinbefore otherwise provided, 
Operation of Act. extend only to persons entitled or acting under a deed, will, codicil, or 
other instrument executed after this Act comes into operation or under a will or codicil confirmed 
or revived by a codicil executed after that date, and only to property in British India and to 
cases to which English law Is applicable. 

[Of: the Trustee Act, 1860 (23 & 24 Ylet , o. 145} — S. 04.] 

Short title. 50. TXiig Act may be called the Trustees' and Mortgagees' Powers Act, 1866. 

47. [Application of Act to Straits Settlements.] Repealed by the Repealing Act, 18?4 (16 
[XVI] of 187 A). 


[THE INDIAN] TRUSTS ACT, 1882. 
(Act II of 1882.) 

OOlSTENTS* 


Preamble. 

OHAPTEB L 
Pbelimihary, 

Bbotions. 

1, Short title. 

Commencement. 

Local extent. 

Savings. 

2, Repeal of enactments. 

3, Interpretation clause, 

Expressions defined in Act is of 1872. 


CHAPTER II. 

Op the Creation of Trusts. 

4. Lawful purpose. 

5. Trust of immoveable property, 

Trust of moveable property, 

6. Creation of trust, 

7. Who may create trusts. 

8. Subject of trust. 

9. Who may be beneficiary. 

Disclaimer by beneficiary, 

10. Who may be trustee. 

No one bound to accept tiust. 

Acceptance of trust. 

Disclaimer of trust. 

CHAPTER HI. 

Of the Duties and Liabilities of 
Trustees, 

11. Trustee to execute trust. 

12. Trustee to inform himself of state of trust- 

property 

18. Trustee to protect title io trust-property. 


Sections. 

14. Trustee not to set up title adverse to benefi- 

ciary. 

15. Care required from trustee. 

16 Conversion of perishable property. 

17. Trustee to be impartial. 

18. Trustee to prevent waste. 

19. Accounts and information. 

20. Investment of trust-money. 

20A, Power to purchase redeemable stock at a 
premium. 

21. Mortgage of land pledged to Government 

under Act sxvi of 18 T 1 . Deposit in Govern-^ 
ment Savings Bank. 

22. Sale by trustee directed to sell within speci- 

fied time, 

28, Liability for breach of trust. 

24. No 80t.ofi allowed to trustee. 

25. Non-liability for predecessor’s default. 

26. Non liability for co-trustee’s default. 

Joining in receipt for conformity, 

27. Several liability of co-trustees. 

Contribution as between co-truatees. 

28. Non-liability of trustee paying without notice 

of transfer by beneficiary. 

29. Liability of trustee where beneficiary’s in- 

terest is forfeited to the Grown. 

80. Indemnity of trustees. 


CHAPTER lY. 

Of the Eights and Powers of 
Trustees. 

Sic Bight to title-deed. 
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Sections. 

32. Eight to reimbursement of expenses. 

Eight to be recouped for erroneous OTer- 
payment. 

38, Eight to indemnity from gainer by breach 
0 ? trust. 

34. Eight to apply to Court for opinion "n 
management of trust-property. 

85. Eight to settlement of accounts. 

36, General authority of trustee. 

87. Power to sell in lots, and either by public 
auction or private contract. 

38. Power to sell under special conditions. 
Power to buy in and re-sell. 

Time allowed for selling trust-properiy. 

B9. Power to convey, 

40. Power to vary investments. 

41. Power to apply property of mmorSs jic.j 

for their maintenance, etc. 

42. Power to give receipts. 

43. Power to compound, etc. 

44. Power to several trustees of whom one dis- 

claims or dies. 

45. Suspension of trustee’s powers by decree . 


CHAPTER Y, 

Of the Disabilities of Trustees, 

46. Trustee cannot renounce after acceptance. 

47. Trustee cannot delegate. 

48. Co trustees cannot act singly. 

49. Control of discretionary power. 

50. Trustee may not charge for services. 

51. Trustee may not use trust- property for bis 

own profit. 

52. Trustee for sale or his agent may not buy. 

58. Trustee may not buy beneficiary’s interest 

without permission. 

Trustee for purchase. 

54. Co. trustees 3hay not lend to on© of them- 
selves. 


CHAPTEE YI. 

Of the Eights and Liabilities op the 
Beneficiaey, 

55, Eight to rents and profits, 

56. Bight to specific execution. 

Eight to transfer of possession. 

57, Eight to inspect and take copies of instm- 

ment of trust, accounts, etc. 

58, Right to transfer beneficial interest, 

59. Right to sue for execution of trust, 

60. Right to proper trustees, 

61, Eight to compel to any act of duty. 

62. Wrongful purchase by trustee. 


Sections. 

68. Following trust-property — 

into tho hands of third persons ; 

into that into which it has been com 

verted. 

64. Saving o! xlghrs of certain transferees. 

66. Acquisition by trustee of trust- property 

wrongfully converted. 

60. Eight in case of blended property. 

67. Wrongful employment by partner-trustee of 

trust- property for partnership purposes, 

68. Liability of baiitfidary joining in breach of 

trust. 

69. Eights and liabilities of beneficiary’s trans- 

feree. 


CHAPTER VII. 

Of Vacating the Office of Trustee, 

70. Office how vacated. 

71. Discharge of tnistBe. 

72. Petition to be discharged from trust. 

73. Appointment ol new trustees on death, etc. 

74. Appointmant by Court. 

Rules for selecting new trustees. 

75. Vesting of trust- property in new trustees. 
Powers of new trustees. 

76. Survival of trust, 


CHAPTER VIII. 

Of the Extinction of Trusts. 

77. Trust how astinguished, 

78. Revocation of trust, 

79. Revocation not to defeat what trustees have 

duly done. 


CHAPTER IX. 

Of certain Obligations in the Nature 
OF Trusts, 

80. Where obligation in nature of trust is 

created. 

81. Where it does not appear that transferor 

intended to dispose of beneficial interest. 

82. Transfer to one for consideration paid by 

another. 

88. Trust incapabk of execution or executed 
without exhausting trust- property, 

84. Transfer for illegal purpose. 

85. Bequest for illegal purpose. 

Bequest of which revocation is prevented 
by coercion, 

86. Transfer pursuant to resoindabl© contract, 

87. Debtor becoming creditor’s representative, 

88. Advantage gained by fiduciary. 
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Sectiohs/ 

89* Advantage gained by e^iercise of undue 
infiuence. 

30. Advantage gained by qualified ov’ner. 

31. Property acquired wltli notice of exissing 

contract 

92. Piiroliase by person contracting to buy pro. 
party to be held on trust. 


Sections. 

98. Advantage secretly gained by one of soveral 
compounding creditors. 

94. Constructive trusts in eases not expressly 

provided for, 

95. Obligor’s duties, liabilities and disabilities. 
9G. Saving of rights of hona fide purchasers. 

Tim SCHEDULE. 


STATEMENT OF OBJECTS AND REASONS. 


^^TUUSTS, in the strict sense in 'ivnicli tliat term E 
Used by English lav7yexs, that is to say, confidences tc 
the existence cf V7liicli a ‘legal’ and an ‘equitable* estrne 
are necessary, are iinlinovn to Bindi; and Mubammado 
law. But trusls in the tvider sense oi the -word, that Is 
to say, obligations annexed to the ownership ol propert\ 
which arise onl of a confidence reposed in and accepted 
oy the owner for the benefit oi anoiher, are constant!; 
created by the natives of India and are frequenilv 
enforced by our Courts. “There Is, probably,” say- 
Mr. Justice Phear (4 Ben. 0. G, J, 1H4), *’no country in 
xhe world where fiduciary relations exhibit themselves 
so extensively and in such varied forms as in India, and 
^JOSsQsslon o! dominion over property, coupled with the 
obligation to use It either wholly or partially, for the 
benefit of others than the possessor. Is, I imagine, 
familiar to every Hindu.” So, too, in the case of 
Iluhammadans, where a woman is entitled to a share 
of her deceased father’s estate in the hands of her 
orother (W. E. 1SC4, p, 377), or to exigible dower in the 
nands of her husband (6 W. B. 111). Trusts created by 
an old man for bis own mamtenanco and ulterior pu"- 
poses, for a widow, for a daughter, step-daughter or 
laughter-in-law and her children, are of pretty frequent 
occurrence amongst the natives, whether Hindu or 
lluhammadan, and it is desirable to heap them free 
from the complication of double estates in which, 
without the inteivantion of the legislature, they are 
certain to become entangled. But apart from the native 
property-holder, there is the large body of domiciled 
Europeans and Eurasians v/ho have for nearly a century 
enjoyed and tahen advantage ol a trust-law recognised 
oy our Courts 5 ihe number and wealth of this class 
have ineroased, and in suits between members of this 
community every Court in the country may be called 
upon to administer a trust-law. Never iheiess, with the 
exception of certain provisions in the Penal Code, the 
Specific Belief Act, xhe Coda of Civil Procedure and 
the Limitation Act, the Indian Statute-book is silent on 
the subject so far as regards the bulk oi the population; 
lor the Statute ci Frauds, sections 7 to 11, is in force 
only in the Presidency-towns, and the rules contained 
in Acts XXTII and XXVIII of 1868 extend only to 
cases to which English law' is applicable, and are, in 
uhemselves, incomplete. 

The object oi the present Bill is to codify the law- 
relating to trusts in the wider sense alovo described : 
but it saves the rules of Muhammadan law as to tvakfj 
and the mutual relations of the members of an un- 
divided family. And it leaves untouched religious and 
charitable endowments established by Hindus and 
Buddhists, as bsing matters in which the legislature can* 
not at present usefully interfere further or otherwise 
:haa has been done by Act XX of 1863, 

With the few exceptions mentioned in this State- 
ment, the rules contained in the Bill are substantially 
:ho38 now aclministexed by English Courts of Equity 
a<nd (under tha name of ‘justice, equity and good 
cjonsoienee’) by the Courts oi British India, 

The Bill distributes the siibieci under the following 


heads ; I, Preliminary I 11, the creation of traais Ill, 
ihe duties and liabilities of trustees ; lY, their rights 
and powers *. V, their disabilities : YI, the rights and 
liabilities of rhe beneficiary : YII, vacating the office of 
irustee : YIII, the extinction of trusts; and IX, certain 
obligations of the nature of trusts. 

The preiiminary chapter, in order to prevent ilie 
introduction of conceptions resembling tha English 
legal estate and equitable ownership, defines the interest 
of the beneficiary as his ngM against the trusieo as 
owner of the property. The beneficiai'y has, under the 
Bill, no estate or interest in the subject-matter of the 
trust. The Bill also defines ‘breach of trust’ as abraaeb 
01 any duty imposed on a trustee, as such, by any 
for the time being in force, and declares that a person 
has ‘notice’ of a fact when be actually knows that fact, 
or when, but for wilful abstention from inquiry or 
gross negligence, he would have known it, or when 
information is given to, or obtained by, his agent under 
the circumstances mentioned in the Contract Act, 
section 229. 

The second chapter deals with the creation of trusts. It 
declares that a trust may be created for any ‘lawful puiv 
pose,’ and, as there is a general analogy between a trust 
and a contract, the Bill defines such purpose to be lawful 
in the eases in which the Indian Contract Act, section 23. 
declares the object of an agreement to be lawful. An 
explanation shews that, where the trust-property is land 
situate in a foreign country, tbe trust, iq be valid, must 
not create an estate not recognized by the law of that 
country. 

The expediency of excluding oral declarations of 
trust has long been felt in the case of land, and the Bill 
(section 5) lays down, in general accordance with the 
seventh section of the Statute of Frauds, that no trust 
in relation to mviovealle property is valid, iinlesF^ 
declared (a) by a non-testamentary instrument in 
writing signed by the author o! the trust or the trustee 
and registered, or (b) by the will of the author of the 
trust or of the trustee, and that no trust in relation to 
vwveahlc property is valid unless declared, as aforesaid, 
or unless the ownership of the^property is transferred to 
the trustee. Theoretically, this will modify the Hindu 
law, which in no transaction absolutely requires a 
writing (2 Mad. H. 0. Bep. 39); bat trusts by merely 
verbal declarations are as rarely mot with as mortgages 
by merely verbal agreements : the proposed change will 
therefore in practice make no alteration in that law. 
The rule will not apply where it would operate so as to 
eSectuato a fraud, as, for example, where a father 
having power to bequeath certain land is induced not 
to make a will of that land by theipromise of bis heir- 
presumptive that he will provide thereout for his 
relatives. 

Section 8 declares that the subject-matter of a trust 
must be property transferable to the beneficiary, and 
that it must not be a merely beneficial interest under a 
subsisting trust. The object of the latter provision is to 
preclude the complications that would arise from 
allowing a trust upon a trust. 
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Section 9 declares that every person capable o£ holding 
property may be a beneficiary. As® under Acs I ol 1868, 
'person* includes a corporation, the BUI bore varies from 
English law. But tho variation is intentional, as it has 
been more than once ruled that tho Mortmain Statutes 
are not in force in India, 

Chapter III deals with a trusloo’s duties and liabili- 
ties. None of the rules here contained call for remark 
except sections 20 and 23. Section 20 gives a list of the 
securities on which alone a trustee may ‘invest trust- 
tunds. The necessity for eoms such provision has been 
indicated by the High Court o£ Bombay in De Smisa v. 
D& Soums 12 Bom. 184. Investments on mortgages of 
leaseholds for years are forbidden, unless, of course, 
such securities are expressly authorized by the instru- 
ment of trust. In England, no doubt, trustees 
authorized to lendton a mortgage of realty may invest 
on a long term of years at a peppercorn rent. But 
in this country such terms are practically unknown. 
Beotion 20 also allows a trustee to deposit a trust fund 
notesceoding Rs. 1,000 inaGrovernment Savings Bank, 
and to invest on mortgage of land already pledged as 
security for an advance under the Land Improvement 
Act, 1871. A power like tho latter is conferred in 
England by 27 & 28 Vic,, cap. 114, section 161, Sec- 
tion 28 declares the measure of the trustee’s liability in 
■case of a breach of trust and embodies, aa illustrations, 
the rules on which Counts of Equity act where trust- 
property improperly left outstanding is lost, or where a 
trustee retains money which should be invested, or 
neglects a direction to invest, or to accumulate, or im- 
properly sella trust-securitiea, or is guilty of unreason- 
able delay in investing trust-funds or in paying them to 
the beneficiary. 

Chapter IV troats'of the rights and powers of trustees. 
It embodies the substance of Act XXVIII of 1866, 
sections 2, 3, 5, 32, 33, 38, 37, 39 and 43. Section 34 
of the Bill empowers trustees to apply, not only to High 
Court Judges, but to Disti-iCfc tTudges, for advice on 
simple quesdons respe tmg the mangement and adminis- 
tration of the trust- property. Under section 36, which 
deals with the general authority of a trustee, trustees 
will bo able (unless restrained from doing so fay the 
instrument of trust) to grant reasonable agricultural 
leases, thin timber and otherwise act for the benefit of 
the trust. Except with the permission of the Court, no 
trustee will be able to lease trust property for a term 
exceeding 21 years. 

Chapter V deals with disabilities of the trustees. The 
only section here calling for remark is 52, which declares 
that no trustee, and no person who has recently ceased 
to be a trustee, may, without the permission of the 
Court, buy the interest of the beneficiary in the trust- 
property, and that such permission shall not be given 
unless the purchase is manifestly for the benefit of 
the latter. The Bill here deviates from the present law 
according to which a trustee is allowed to buy trust- 
property from hie beneficiary if the latter is sui juris 
and the former can shew that the relation of trustee 
and beneficiary was, at the time of the purchase, 
virtually dissolved, and that the fullest information and 
every advantage were given to the beneficiary. Such 
a rule seems too vaguo for insertion in a Code intended 
ao be worked, for the most part, by unprofessional 
Judges; it ha:S, moreover, been disapproved in Morse v, 
Moyal, 12 Yes. 372. 

In the next chapter — of the rights and liabilities of 
the beneficiary —the only seotions requiring special 
notice are sections 58 and 62. The former provides for 
the execution of trusts by the Court, and makes no 
dietinction between tho cases where the declaration of 


trust is complete and those where ihe trust Is executory, 

i. p.f where the declaration of trust is intended to be 
perfect at somo future period. 

The latter sect'on declares iliat all persons taking 
Immoveable trust-property inconsistently with the trust 
hold it subject to the trust, except (a) purchasers in 
good faith for consideration without notice of the trust, 
and (6) purchasers for consideration from such pur- 
chasers. This agrees with the English rule which, to 
prevent stagnation of property, exempts from the trust 
a purchaser with notice from an innocent purchaser 
without notice, who has got the legal estate. 

Chapter VII treats of vacating the office of trustee, 
and, incidentally, deals with the appointment of new 
trustees, and declares that, on the death or discharge of 
one of several eo- trustees, the trust survives and the 
trust-property passes to the others, unless the instru- 
ment of trust expressly declares otherwise. 

Chapter VIII treats of the extinction of trusts and, 
Incidentally, of their revocation. 

Where no trust is declared, but for the purposes of 
justice the law deems one to have been created, the 
trust is by English lawyers termed constructive. Bmami 
transactions, where property Is transferred to A for a 
consideration paid by E. and D makes the payment for 
his own benefit, have for centuries been familiar to the 
people of Inlla : gains made by one person at the cost 
of another are an everyday soulxo of litigation; and in 
no country, owing to the excreme sub-division of 
immoveable property and the partition of inheritances, 
are constructive trusts more common.®* Chapter IX 
avoids the fiction implied in the term ‘constructive 
trusts* by treating such confidences as obligations in 
the nature of trusts properly so called. It speoificB tho 
fourteen principal cases in which such an obligation 
aiises, as follows : 

1. Where it doss not appear that the transferor 

property intruded to dispose of the beneficial 
interest (section SO) ; 

2. Where property is transferred io one person for a 

consideration paid by another (section 81) : 

3. Where the trust is incapable of execution or is exe- 

cuted without exhausting the property (section 82): 

I, Where a transfer of property is made for an illegal 
purpose (section 83) ; 

5. Where a bequest is made for an Illegal purpose, or 
where the revocation of a bequest is forcibly pre-* 
vented (section 84) : 

8, Where a transit r is made in pursuance of a rescin- 
dible contract (section 85) : 

7. Where a transfer is made in fraud of the trans- 
feror’s creditors (section 86) : 

3, Where a debtor becomes his creditor’s legal repre- 
sentative (section 87) : 

9. Where a pecuniary advantage is gained by a person 

in a fiduciary character (section 88) : 

10. Where an advantage is gamed by the exercise o! 

undue influence (section 69) ; 

11. Where an advantage is gained by a tenant for life 

or other qualified owner in derogation of the 
rights of other persons interested in the property 
(section 90) : 

12. Where property is aequired with notice of an exist- 

ing contract afiectlng it (section 31) : 

®As to these trusts, Mr. Coghlan, a District Judge in 
the Bombay Presidency, writes as follows : “Gases 
of constructive trusts ar#^ oontinualiy arising in all 
civil Courts [in the Mufassal], and are treated on 
the general principle ol equity as fixed by case" 
made law.” 
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IB. Where a person oontracts to biij property to be 
held on trnsfc (seotion 92) : 

14. Where one o! several compounding creditors, by a 
secret arrangement with the debtor, gains an 
advantage over Ms co-cieditors (section 93) : 

The Bill also contains a general clause (section 94) 
providing for cases not so specified. It is believed that 
this clause will cover that form of constructive trust 
which the Punjab Courts have held to arise when a 
oo-sharer in a village community absents himself with- 
out expressly abandoning his ‘lights. 

The Bill deolarea that, in the case of all obligations 
in the nature ol a trust, the obligor shall be subject to 
the liabilities and (with the two oxceptions mentioned 
in section 95) to the disabilities of an ordinary trustee. 

Three only of the obligations above specified seem to 
require further notice. The Bill, it will be seen, does 
not attempt to suppress the inveterate practice of 
entering into henatm transactions, and it must bo 
admitted that in many, perhaps most, of these transac- 
tions the parties are actuated by religious or prudential, 
rather than fraudulent motives. Section 81, according- 
ly, declares that, where property is transferred to one 
person for a consideration paid by another, and it 
appears that the latter did not intend to pay the con- 
sideration for the benefit of the former, the transferee 
must hold the property for the benefit of the person 
paying. Resulting trusts, i.e., those that arise where an 
interest is given for purposes to which the trust is not 
commensurate (as for instance, to pay debts which are 
satisfied, or an annuity which expires), are treated 
(seotion 82) os eonsi motive, for here there is no decla- 
ration of trust as to the portion of the trust-property 
which Is not required for the purpose declared. Section 86 
corresponds with 18 Elia., c. 5, as to settlements in- 
tended to defraud creditors. That Statute is in force in 


the Presidency- towns, and iis principle has been held 
by the Madras High Court (4 Mad. 88) to apply to 
Natives in the mufassal. 

Where a person gives property to oharltablo pueposes, 
and either specifies no objects or such as do not exhaust 
the proceeds, the law as it stands, does not suffer the 
property or its surplus to result to the donor or his 
legal representatives; but the Court tabes upon itself 
to execute the donor’s intention by declaring the parti- 
cular purposes to which the fund shall be applied. A 
similar exception is made when the purposes of the 
gift at the time exhaust the whole proceeds, but in 
consequence of an increase in the value of the property 
an excess of income subsequently arises. The Bill 
Ignores these exceptions, which were introduced when 
the law of resulting trusts was imperfectly understood, 
and which unfairly disregarded the interest o! the 
legal representative. 

Lastly, it may be remarhed shat tho Bill contains ac 
provisions as to the presumption against trustees that 
advantages gained by them from their beneficiaries are 
gained by undue influence, or as to the escheat of a 
beneficiary’s interest. The former matter is suffioientlj 
provided for by the Evidence Act, I of 1872, section 111, 
the latter, by the Succession Act, X of 1865, and the 
general law as to bona vacantia^ 

The Bill is now published as settled by the Indian 
Law Commission and in accordance with the Legisla- 
tive despatch of the Secretary of State, No. B?, dated 
7 th October, 1880.” 

— Gazette of India, 1880, Part V, page 494. 
iThe short title and commencement of the proposed 
Act have been altered ; sections 64 and 55 (which 
overlapped) have been amended ; and in the first 
Explanation to section 59 the word ”al!ows” has 
been substituted for * ‘provides.” 


REPORT OF SELECT COMMITTEE 


“The Hon’ble Mr. Stokes moved that the further 
Report of the Select Committee on the Bill to define 
and amend the law relating to Private Trusts and 
Trustees be taken into consideration He said that 
since he last had the honour of addressing the Council 
on this Bill, it had be^n twice revised by a Select Com- 
mittee, at first composed of the Hon’ble Mr. Gibbs and 
himself, and then oi the Eon’ble Messrs. Gibbs, Evans, 
Orosthwaite and himself, bis hon’ble friend the Maha- 
raja Jotindra Mohan Tagore, to his regret, being unable 
to assist them owing to his other avocations. The Com- 
mittee bad left the Bill in substance as it was settled 
by tb® Indian Law Commission. But it had made five 
changes which he would briefly state to the Council, 

The Bill, as originally drawn and as settled by the 
Indian Law Commissioners, applied to the whole of 
British India. Now, the Government of India had no 
desire to bring this Bill into operation in any part of 
India against the wishes of the Local Government. 
The Committee had, therefore, made the Bill to extend 
in the first instance only to the territories respectively 
administered by the Goven or of Madras in Counoil, 
the Lieutenant Governors of the North-Western Pro- 
vinces and the Punjab, and the Chief Gommissiooera of 
Oudh the Cen’ral Provinces, Coorg and Assam; and 
they had given power to the other Local Governments 
to extend it by n ftifioation to any part of the territories 
respectively under their administration, 

Seotion 20, in acoordanoe with a suggestion of the 
Bombay High Court, enumerated tne s^Oirities on 
which trusieea might pr tpe ly invest Erast funds The 
learned Chi^t Justice of Bombay had pointed out that 
the moat ordinary and popular im/eatmeut among 


Native trustees (at least in the Bombay mufassal) was 
an investment of money with the firms of sbrofia or 
merchants of good repute to run at interest. To pro- 
scribe this form of investment, as the Bill as introduced 
practically did, would, in Sir M. Westoopp’s opinion, 
cause much inconvenience Similar kinds of investment 
might also occur in other parts of India. The Com- 
mittee had, therefore, in section 20, clause (/), provided 
that money held in trust might be invested on any 
security expressly authorized by any rule which tb© 
High Court might from lime to time prescribe in this 
behalf. 

At the suggestion of the Biitlsb Indian Aasooiatiors. 
the Committee had expressly provided, in seotion 41 of 
the Bill, that the income of property held in trust for a 
minor might be applied for the reasonable expenses of 
his religious worship. 

After secti >n 42 they had insorted a section taken, 
with some slight modification, from the Property Act, 
1881 (44 & 45 Vie., o 41), and declaring the power of 
a trustee to compromise or compound debts or claims 
relating to the trust. A like power was given by 
secti m 38 of the Trustees’ and Mortgagees* [Powers] 
Act (XXVlII [28] of 1866) to executors, whose position 
was similar to that of trustees. 

Clause* (6), section 72, which empowered ratirlng 
truttteey appoint a new trusttie, was objected to by 
the British Indian Aasooiation on the ground that retir- 
ing trustees would probably be mdiffeient to the inter- 
ests of the beneficiary The Committee had, therefore, 
provided that they could only appoint with the consent 
ot the Court. 

No objections to the Bill had been received since it 
was republished last July, except those contained in a 
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memorial from the British Indian Association, dated 
the 9th December, 1881. The Committee, and especi- 
ally the Hon’ble Mr. Evans and himself, had carefully 
examined this memorial and adopted two of the sug- 
gestions which it contained. But they were unable to 
adopt its other recommendationsj most of which were, 
as seemed to them, founded on a misconception of what 
the law of trusts roally was, as applied to Natives by 
the High Courts. He was prepared, if the ConncU 
wished him to do so, to go through the memorial point 
by point and to answer each of the objections. But this 
woukl take up at least an hour with matters of which 
only a lawyer could properly judge; and he was bound 
to say that he- thought the time of the Council might be 
occupied both more pleasantly and more profitably 
&han in listening to such a dissertation. 

He, therefore, now asked the Council to pass the Bill. 
The reception which it bad met with in the greater 
part of India, namely, in Madras, the North-Western 
Provinces, the Punjab, Oudh, the Central Provinces, 
Coorg and Assam, convinced him that it was accurate, 
intelligible and really wanted; and the growing ten- 
dency of Hindu testators in the Lower Provinces to 
create trusts by will, of which he had recently been 


nfocmed by Mr. ."^usiice Wilson, made him sanguine 
that His Honour the Lieutenant-Governor would soon 
aS 0 the propriety of extending It to the Provinces which 
he administered so ably. 

The Hon’ble Mr. Evans said that he had been placed 
on the Select Committee since his return to this 
country in November, and had not had much leisure to 
go minutely through all the provisions of the Bill, but 
that he had in Select Committee considered the objec” 
tions urged by the memorial of the British Indian 
Association, with ihe result stated by the bon’ble mover. 
As to the Bill generally, the somewhat cursory examina- 
tion which he had been able to give to it did not lead 
Mm to believe that the rights and obligations of trustees 
md beneficiaries would be materially altered, save 
possibly as regards the class of securities in which i 
trustee might invest. Power was given to the High 
Court to relax the rules as to investment if found toe 
stringent. 

The motion was put and agreed to. 

The Hon’ble Mr. Stokes rhen moved that the Bill as 
1 mended be passed. 

The motion was put and agreed to.” — 

— Gazette ol India, Sappleinenc, XSS2, page 67, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Amended by Acts 3 of i90> : U 1916; 21 of 7917, 31 of 1920; 

37 of 1925; 18 of 1984 
—Adapted by A. 0. 


[THE INDIAN] TRUSTS AOI, 1SS2. 

(Act LI or iS 32 ) 

[I3tli January^ 1882 J 

A/z Act to define and amend the lew relatiny to Private Trusts 

oAid Tr :stees» 


Whereas it is expedient to define and amend the law relating to private trusts and 
Preamble, trustees; It is hereby enacted as follows 


OHAPTLR I, 

Preliminary, 


Short title. / 4. This Act may be called the Indian Trusts Act, 1882 ; and it shall come 

Commencement, into force on the first day o£ March, 1882. 

It extends in the first instance to the territories respectively administered by the Governor or 
Local extent. Madras in Council, the Lieutenant-Governors of the North-Western Provinces 
and the Punjab, the Chief Commissioners of Oudh, the Central Provinces, Coorg and Assam; and 
the ^[Provincial Government] may from time to time, by notification^ in the Official Gazette, 
Savings, extend it to any other part of British India. But nothing herein contained affects the 
rules of Muhammadan law as to waqf^ or the mutual relations of the members of an undivided 
family as determined by any customary or personal law, or applies to public or private religious 
or charitable endowments, or to trusts to distribute prizes taken in war among the captors; and 
nothing in the second Chapter of this Act applies to trusts created before the said day. 

[a] Stibstituted by A. 0. for “Local Government”, [b] Act has been extended to — 

(1) the whole of the Bombay Presidency, including the Scheduled Distriota — see Notification No. 4802, 

Bom. Gazette, 1891, Pt. I, p. 743 

(2) the Presidency of Fort William in Bengal, see Calcutta Gazette, 1913, Pt. T, p, 360. 

(3) the Province of Bihar and Orissa, see Bihar end Orissa, Gazette, 1913, Pt, II, ~p. 1005. 

(4) the District of Ajmer-Merwara, see Gazette of India, 1916, Pt. II, p. 2113. 


SECTION 1 ~ SYNOPSIS 
1. Applicability. 

2» Public or private trusts. 

3. h eligious or charitable endowments. 

1. Applicability— [1] The Trusts Act applies only 
to Rangoon and not to the districts. Bu' still the princi- 
ples enunciated therein can be applied to oases coming 
from the districts in Rangoon. (Vol 22) 1935 Rang 44 
(47) (DB). 


[2] Principle of Act applies to districts in Burma to 
xvhieb the Act doss not app'y, (Vol 22) 19B5 Bang 44 
(47) (DB). 

[3] The tendency of Legislature in India has been, 
as far as possible, not to disturb by special legislauon 
existing usages and customs, and not to intertere with 
their public, religious and charitable endowments The 
considerationB that apply to charities in India ar^ 



[S 1 H I— S 3] 


ITHB INDIAN] O^RuSTS ACT, IS82 


8415 


2. The Statute and Acts mentioned in the Sohedule hereto annexed shall to the extem 
Repeal of enactments. mentioned in the said Schedule, be repealed in the territories to which 

this Act for the time being extends. 

3. A “trust” is an obligation annexed to the ownership of property, and arising out of a 
Interpretation-clause^ confidence reposed in and accepted by the owner, or declared and 

accepted by him, for the benefit of another, or of another and the 

Section 1 — Note 1 ( contd. ^ coniinued, It is not open to the other members to Insist) 


wholly different from those :n England. i’09j 33 Bom 
509 (519, 520) (DB). 

[4] In interpreting the Act English authority and 
practice may be eonsideied. (Vol 00; 1943 Sind 223 
«225^ : I L B \1943) Kar 213 EBh 

[5] Trusts and legal estates are governed by the same 
rules. Any question of a t^ust ;ii In 11a i: controlled by 
the provisions of the Indian Trust Act, 1SS2, if the 
trust in question does not happen to be a charitable 
trust. Under the Act, executory trusts may be claimed 
us obligations in the natora ol crusts as provided for in 
Ss. 92 and 94. The salary dram by an officer is trust 
money. Income from trust ineney end not trust money 
itself will be exemnted under S. 4 (3*. Income-tax Act. 
(Yol 14) 1927 Rang 95 (96, 97, 98 ; 4 Rang 538 (FB). 

2. Public or private trusts [I] The criterion for 

leciding whether a particular trust is or is not of a 
private nature is whether the said trust is or is not for 
the benefit of individuals. lYol 22 1935 All 139 
(140) (DB). 

[2] The feeding of the poor Is a public charity. 
Where a trustee has bean appointed to such charity he 
can be removed only by an application under S. 92, 
Civil P. 0. (Yol 12) 1925 Had 3S9 im], 

[3] Property described as wahi was divided among 
the members of the family ’uy the award of arbitrators. 
Each was receiving his share of profits and it was stated 
that each should apply it; for trust. Heldf it was a 
private trust. (Yol 20) 1933 All 622 (622) (DB). 

[4] It is the extensiveness of object which afiorda 
some indication of the public nature of a trust. The test 
is, whether it is for a large and extensive section of the 
community ? Appeals for funds to carry on utsahs of 
institution are hardly commensurate with private, reli- 
gious or charitable institution. li a private institution 
receives a gift from a stranger for his own spiritual 
benefit, mere receipt of the gift does not make the insti- 
tution a public one. But the number and nature of 
gifts are material. (Yol 24) 1937 Gal 67 (78, 79) : I L B 
(1937) 1 Gal 515 (DB). 

[5] The ‘raddimazalini’ fund is an endowment, 
partly public and partly private for religious and chari- 
table purposes and hence the Trusts Act will not apply 
to it. (Yol 21) 1934 Oudh 118 (121) : 9 Luck 507. 

[6] Public endowment for religious uses is defined. 
In a private trust the beneficiaries are defined and as- 
certained individuals. In a public trust the beneficial 
interest must be vested in an uncertain and fluctuating 
body of persons. The fact that tho fiuctiiating body of 
persons is a shia sect or even a aub'seet of shias would 
not make a wakf a private trust. Individual or limited 
individuals may have personal right m public trust. 
(Yol 29) 1942 Gal 343 (349) : I L R (1942) 1 Cal 211 
(DB). 

[7] Long user is determining factor in finding out 
whether temple is public or not. (Yol 18) 1331 Bom 33 
(37) {D B). ( ^91) 15 Bom 612 (D B) ; (’99) 23 Bom 
659 (DB) and (Yol 10) 1923 Gal 142 s 50 Cal 292 
(DB), Bef,) 

[8] In the case of family trusts the general consensus 
of the family may put an end to them, in this sense 
they difier from public trusts. But so long as members 
of the family insist that the family trusts should be 


on ihsir discontinuance. (’37) 1937 Mad W N 162 (163), 
3, Religious or charitable endowments. — [1] 
Tho Act does not apply to public charities, and no forma- 
lities are required by law to create it. In the case oi 
trust whh reference to a particular property language 
must be expressive of the intention to create a trust. 
Also rights of the author In the property should have 
uaen parted ^.7ith for the benefit o^ tbe beneficiary^ 
There most be complete dedication and a mere inten- 
tion tc dedicate at a future date is not suffioieni. 
U/ol 9 1922 Mad 33 (84, 85) (DB). 

^ [2] Act does not apply by analogy to religious and 
cht^itable trusts — Indian Courts are to be guided by 
English law unless it is inconsistent with the rules of 
practiGO of the Indian Courts. (Yol 24) 1937 Bom 374 
(379, 380) : I L R (1937) Bom 843. 

[3] Act doesnot apply to charitiea. (Yol 8) 1921 Bom 
338 (263). 

[d] Act in excluding Hinca religious endowments 
predicates them to be not strictly trusts. (Yol 15) 1928 
All 689 (693) (DB). 

[5] Trusts Act has no application to waqf alal-aulad. 
{V3l 32) 1945 All 261 (262) ; I L R (1945) All 818 (FB). 

[6] Mere foundation of a public religious or chari- 
table trust does not mean that the founder has relin- 
quished his rights as such. Subsequent benefactions 
are mere accretion to existing foundation. In tbe case 
of a private trust, foundation of worship of idol means 
that the shebaitship is vested in founder and his 
heirs unless disposed of otherwise. This principle app- 
lies to public trusts as well. To remove a trustee of 
public trust under S. 92, Civil P. 0. something substan- 
tial must be shown. (Yol 24) 1937 Cal 67 (80, 81) : ILR 
(1937) 1 Oai 515 (DB). (AIR (10) 1923 Cal 142, Bel. on.) 

[7] A trust for charity simpliciter so long as it is 
confined to charity exclusively is a perfectly good trust 
and is not necessary that the objects of trust or 
charity need be specified. This is the law both Indian 
and English. A trust for khairat or kharatikam is a 
pailectly good trust and in such a case no specifica“ 
ticn of objects of charity is necessary, (Yol 28) 1941 
All 235 (241) : I L R (1941) All 443 (DB). 

[S] Income from an office held on condition that 
such salary would be held in trust for certain chari- 
table purposes is not exempt from income-tax under 
S. 4 (3), Income-tax Act, although the money is spent 
such charitable purposes. (Yol 14) 1927 Rang 95 
(95) : 4 Rang 538 (FB). 

[9] The Act does not apply to charitable endow- 
ments (Yol 25) 1938 P 0 73 (77) : I L R (1938) Lah 
6a : 65 Ind App 106: 32 Sind L R 350 (PC). 

Section 2 — Note 1 

11] The saving clause m S. 1 of the Trusts Act does 
not anect the repealing section which immediately 
follows. The words of the seciion are unqualified and 
absolute (1909) 33 Bom 508 (517) (DB)« 

SECTION 3 — SYNOPSIS 

1. Scope. 

2. “Annexed to the ownership.” 

3. Arising out of confidence. 

4. “For the benefit of another.’ 

5. Trust property. 

6. Beneficiary. 
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“author ol the trust*’ : 
“trustee”; 

“beneficiary”; 

“trust-property”: “bene- 
fioial interest,” 

“instrument of tiuat” : 


owner : the person who reposes or declares the confidence is called the 
‘‘author of the trust” : the person who accepts the confidence is called 
the “trustee” ; the person for whose benefit the confidence is accepted is 
called the “beneficiary” : the subject-matter of the trust is called 
“trust.property” or “trust- money”; the "beneficial interest” or “interest*' 
of the beneficiary is his right against the trustee as owner of the trust- 
property; and the instrument, if any^ by which the trust is declared 
called the “instrument of trust” : 


•‘breach of trust”: 
“registered” : 
“notice”. 


Expressions defined in 
Aot IX of 1872. 


a breach of any duty imposed on a trustee, as such, by any lay/ for 
the time being in force is called a “breach of trust” : 

and in this Act unless there be something repugnant in the subject or 
context, “registered” means registered under the law for the registration 
of documents for the time being in force ; a person is said to have 
“notice” of a fact either when he actually knows that fact, or wheua 
but for wilful abstention from inquiry or gross negligence, he would 
have known it, or when information of the fact is given to or obtained 
by his agent, under the circumstances mentioned in the Indian Con- 
tract Act, 3872, section 229; and all expressions used herein and defined 
in the Indian Contract Act, 1872, shall be deemed to have the meanmge 
respectively attributed to them by that Act, 


SECTION 3 — SYNOPSIS (contd,) 

7. Breach of trust, 

8. Notice* 

9. Obligation in nature of trust. 

1. Scope.— [1] A tru^t is in efiect, the gift of pro- 
perty or an interest in property to a person or institu- 
tion by or through the intervention of a trustee. 
(Yol 14) 1927 Mad 636 (688) ; 60 Mad 687 (PB). 

[2] Though original trust is void, subsequent admis- 
sion by trustee that he holds property on trust esta- 
blishes valid trust. (Vol 30) 1943 Bom 366 (370) ; 
ILB(1943) Bom 495 (DB). 

2. “Annexed to the ownership.” — [1] Under the 
law in India there can be only one owner of the pro- 
perty where the property is vested in a trustee and ho 
is the trustee. (Vol 26) 1938 Cal 818 (822) (D B), 
( (Vol 18) 193X P 0 196 : 58 Ind App :i79; 10 Pat 851 
(PC), mi. on.) 

[2] K trustee in the legal sense of the word is one 
in whom the trust property is absolutely vested The 
mere use of the word ‘trustee’ in doouments does not 
make a man the legal trustee till he proves the owner- 
flhip of the immovable properties which is the subject 
matter of the trust. (Vol 24) 1937 Bom 374 (378, 379) ; 
I Ij R (1937) Bom 843 (DB) 

[3] The Indian Law does not recognize legal and 
equitable estates. The owner of trust property Is the 
trustee only. (Vol 22) 1936 Rang 84 (87) ; 12 Rang 
689 (DB). 

[4] Bona fide holder of property whether under ex- 
press or implied trust is legal owner. (Voi 20) 1933 Cal 
366 (370) ; 60 Cal 262 (DB). 

[Sj Trusts Aot is intended to get rid of the concep- 
tion of double ownership, legal and equitable. (’09) 82 
Mad 443 (466) (DB). 

[6] The cashier furnished a deposit as security in a 
Bank with the understanding that the Bank ‘•hould 
hold the deposit as trustee The fact that the Bank 
made use of the security in its business though known 
to the cashier who had the general charge of the 
account bo{)ka did not alter the fiduciary relationship 
between the parties. (Vol 24) 1937 Cal 221 (222) ; I L B 
{1887) 2 Cal 306. 

[7] Manager of property are not trustees in law. An 
administrator of the estate of an intestate is not a 


trustee (Vol 24) 1937 Bom 374 (378, 379) ; ILR (19371 
Bom 843 ^ (’10) 12 Bom L R 53 (62, 70} (DB). 

[8] Liability of trustee and agent of tho trustee — 
Difierence pointed out. (Vol 23) 1936 Bom 412 (414} 
(DB). 

[9] Where the rights of executants of a deed become 
extinguished and get completely vested into an idol the 
idol is the owner and not the trustee. (Vol 23) 1936 Ca! 
656 (660) ; 62 Cal 1098 (DB). 

[10] Money set apart for charity and invested with 
merchant does not make latter trustee, though interest 
thereon may be spent on charity. (Vol 12) 1925 Sind 
269 (260). 

3 Arising out of confidence. — [1] It ia essen- 
tial in every trust which is not wholly unilateral that 
there should be a confidence reposed. The beneficiary 
is clothed with tho equitable title and the legal title re- 
sides in the trustee, no trustee can uso the trust pro- 
perty for his own benefit He is bound to bold it for and 
account for the benefioiary. (Vol 28) 1941 Hag 261 
(262, 263). 

[2] Person agreeing to collect movables and rent 
from Immovables, and render accounts to third person 
does not become trustee for owner, (Vol 7) 1920 P G 
8 (11) : 16 Nag L R 94 (PC), 

[3] By a deed of relinquishment S gave all his pro- 
perty to his eldest son. The son later executed another 
deed providing to give a village and a certain sum of 
money to J the son of the concubine of S. The two deeds 
were followed by mutation proceedings ; Held, that tha 
two instruments should be read together and since tha 
property intended to be surrendered to J was handed 
over immediately to the son, a trust was created in 
favour ol J, (Vol 25) 1938 P C 245 (247) : 32 Sind L E 
907 (PC). 

[4] P entrusted some money with hi a agent, a firm 
to invest it m other firms. The agent firm had no au- 
thority to invest any part of it in its own firm ; Heidi 
the money wad held in trust and the fact tlat the agent 
firm mvet'ted it m its own fiim without the kntwledge 
of P could not afieot the fiduciary character m which 
the agf^nt firm stood. (Voi 24) 1987 B 0 296 (298) I 
1 L R 11938) Mad 91 : 81 Smd L R 678 ; 64 Ind App 
343 (PC). 
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CHAPTER II 

Of the Creation of Trusts. 

A trust may be created for any lawful purpose. The purpose of a* craat las lawitnl ualeea it 
Lawful purpose, is (a) forbidden by law, or (b) is of sucb & nature tliats if peimittedg It would 
defeat the provisions of any law, or (c) is fraudulent, or (d) involves or implies injury to the 
person or property of another, or (e) the Court regards it as immoral or opposed to public poMoy. 

Ev-ery trust of which the purpose is uniawfnl la void. And where a trust la orsatad for two 
purposes, of which one ia lawful and the other unlawful, and the two purpo-^es Gpunot be eoparated* 
tli6 whole trust ia void. 

Explanation, — In this section the expression *‘law’' incIudeSs whcir the m-sr p-tiparfy iz 
immoveable and situa'^e in a fo^'eign country, the law of sncli country 

Illusl^^ations, 

(a) A conveys proporly to B in trust to apply the proSto to the nurtut: ci "o* ndiu ^ o he waiusil 

up as prostitutes. Tlas trust is void 

(b) A bequeaths property to B in trust to emplcy it in carrying on a sreLCpIii^ bustosis oiu o2 tli© 
profits thereof to support A’s children. The trust is void. 

(c) At while in insolvent oiroumstances, transfers property to B in trust for A duc’ng hi: Qjiid aftec Ws 

death for JB. A is declared an insolvent. The trust for A is invalid as against his creditors. 


Section 3 — Note 3 { contd.) 

[6] Where a person accepts a trust in relation to a 
specific sum oi money and agrees to invest it in hia firm 
and to conform to the terms of the instrument creating 
the trust, a valid trust is created. (Yol 28) 1941 Bom 
41 (46) : I L E (1941) Bom 42 (DB). 

[6] The security deposit of an amployee in a Bank 
placed upon fixed deposit ia his oamo ia held by the 
Bank in trust. The faot of payment of interest by the 
Bank does not destroy the character of the deposit. 
(Vol 25) 1938 Mad 651 (652). 

[7] At sister of B and C, with a deshs to help B, 
entrusting C with the sum of Es. 60,000 with a direc- 
tion to redeem the mortgage over B’s ancestral house 
and hand it over to B— Transaction amounts to a trust. 
(Vol 15) 1928 Mad 43 (44). 

[8] Trust is gift of property or Interest in property 
to person or institution by or through trustee. (Yol 14) 
1927 Mad 636 (688) : 50 Mad 687 (FB). 

[9] A sole selling agent of a company deposited a 
sum of money as security to be refunded after expiry 
of agreement. Interest was paid on that amount ; Beld, 
no trust was created. (Yol 25) 1938 All 574 (676) t 
I L R (1938) Ail 896. 

[10] An imperfect gift will not operate as a declara- 
tion of trust. (Vol II) 1924 Bom 83 (88). 

4. “For the benefit of another”. — [1] Gredlior 
not a party nor notified of traat— Debtor transferring to 
third person in trust for credltors—Creditor can gat hia 
debt out of trust property through trustee who ia the 
owner thereof. (Yol 25) 1938 Cal 818 (822) (DB). 

[2] Trust in favour of creditors is irrevocable if credi- 
tors are parties to conveyance or aia given notice of 
execution. When some creditors only sign composition 
deed but others have notice of execution H is trust ia 
favour of all. (Vol 23) 1986 Lab 10 (12) (DB). 

[S] A document which purports to create a trust 
must create a genuine trust and not create a provision 
for relatives under the guise of a trust ; the teat is 
the proportion of the funds to be allotted to the idol or 
charity. (Vol 25) 1938 Bom 23 (29) (DB). 

[4] Where a person baa come into possession of pro- 
perties as a trustee, ha la estopped from taking up the 
position that it is hia private property. (Vo! 19) 1932 
Pat 33 (51) : 11 Fat 288 (DB). 

5. Trust property — [1] Enjoyment of beneficial 
nterest by trustee along with beneficiaries does not 
make it any the less trwst property. (Yol 14) 1927 Mad 
1134(1134). 

[2] A person may become a trustee by his own acts 


and conduct so as to deprive himsali of all benoficia 
ownership of a property and declare that ha will hold 
the same in trust for anothar. Tho definition of trust 
in S. 3 clearly shows that foecaus© the owner retains a 
certain interest in the property, it would oot naceasadly 
go against the foundation of trust. (Vol 1936 Bom 
296 (297). 

6. Beneficiary.^[l] The Interest of a beneficiary 
of a trust as defined in S S5 of the Act is his right 
against the trustee aa owner of trust property. (Vol 25) 
1938 Cal 818 (822) (DB). 

7. Breach of trust. — [1] Where executors who 
are also residuary legatees undar a will take money be* 
longing to the estate for their owa use before paying 
the debts and legatees, they commie a breach of trust 
and no question of title arises under the oiroumstanoes 
(Yol 20) 1933 Cal 286 (290) : 60 Cal 30 (DB). 

8. Notice. — [1] Bank is not fixed with oonstr ac- 
tive notice of a trust simply foecaus®, executor opened a 
number of accounts, each deposit having a oorreapoad- 
ing current account to which interest was credited. 
(Yol 10) 1923 Bom 155 (T6C, 161) iD B). 

9. Obligation in nature oi trust.-™* [I] Obliga- 
tions in nature of trust provided in Oh IK ara not 
included in definition of trusts which only ware subieGt- 
matter ol Act. (Vol 33j 1346 Bom 216 (242) " 4.1 Qil h 
.Four 594 (D B). 

SECTION 4 SYNOPSIS 

1. Trusts ior lawful purposes. 

2. Trusts created to defeat provisionB oC ilav^i , 

3. Trusts for the benefit of creditors, 

4. Partially unlawful purpose. 

5. Other illustrative cases. 

1, Trusts for lawful purposes. — - [ij II there 
was a oomplete dedication by the donor for religious 
purposes, the subsequent misapplication of the tnoomo 
by the donor would not afieofc the validity of fcho trust. 
(Yol 27) 1940 Mad 920 (922) (D B). 

[2] Kon-perfonnanoe of charity doos not negative 
oheritable trust if otherwise the trust is proved^ (Yol 23) 

1986 Mad 138 (139, 140) (D B). 

[3] Execution of surety bond by ceitifionte- debtor to 
Certificate Officer under Bengal Pablio Demands Re- 
covery Act — Certificate Officer i® trustee for certificate- 
holder— There !b nothing unlawful in this. (Yol 24) 

1987 Cal 625 (630, 681) s I L B (1987) 2 Cal 698 (D B). 

[4] DIeoharge of dower debt for preventing future 
disputes is not unlawful. (11)14 Oudh Oa8.8d6<882) 
(D B), 


1053 & 1054 A. M. 
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S® I\lo ku3u 'n relaiion lo immoveame properly is valid unless declared by a non-cesLamentar)' 
Tmst rro- instniment in writing signed by the author of the trust or the trustee 

and registered, or by the will of the author of the trust or of the trustee. 
Ttml lI ^ 2r : gla- No trust in relation to moveable property is valid unless declared 
IS aforesaid, or unless the ownership of the property is transferred 

Is the 

Tiles'^ T li!:; uc noi apply where they would operate so as to eEfeciiiate a fraud. 


.. ^ ^Oii 4 {CWjX^j 

2 ci'eated to defeat provisions of law. — 

fl] Til© vender, :ri the eve ol his Insolveney parting 
n;/ilh goods oa rn agreement with ihe vendee to hold 
goods on'thrir 3A''e proceeds in trnst’lor him — Yendee 
iB a trasteo but ths trust is unlawful and could not be 
enl arced against the Oftlcial Assignee. (Vol 24) 1937 
Sind 37 (39) 31 Sind L E 391 (D B). 

[2] Yondor making vendee “trustee for goods sold 
or sale proceeds” to enable vendee get false credit, 
ob'ect being to defeat Insolvency Act — Held, no valid 
tah (Vol 24) 1937 Smd 37 (38, 39) : 33 Sind h R 
.181 (BB). 

[31 Testates cannot create beneficiary estates iin- 
amthorised by law under guise of trust (1872) Ind App 
Sop. Yol 47 (72) (P C). 

[4[' Suit for possession of property on basis of trust 
doed — Defendant can plead fraudulent nature of deed. 
28) 1941 Qal 233 (236) (D B). 

3c Trusts for the benefit of creditors. — [1] Trust 
<02 Dcnedt ol creditors is pnma facie not fraudulent. 
|Yc] 26) 1938 €JaI 818 (821) (DB). 

[2] II a trcDsfer ‘s a trust for creditors it must oon- 
JtoiQ to the Tequirements of the law of trusts i. e., Ss. 4, 
S 0 ud 6 must be satisfied. Hence, a mere declaration 
'I irrst with regard to moveables is clearly not enough, 
(Vo. H) 3927 Mad S69 (871) : 50 Mad 815 (D B). 

A, Ps'Ttialiy unlawful purpose.— [1] A trust deed 
provided lor ehasitpble objects and for private benevo- 
ienoe^towards certain relatives: Held^ the provisions 
relating to the bounty to the relatives were void, and 
Jhe other part of 'the trust was valid. (Yol 24) 1937 
P C 4 (8) ; 64 Ind App 5: 1 L R (1937) All 3 (P C). 

5. Other illustrative cases. — [1] A company 
kietead cl giving pensions to its officers promised them 
a lump sum on retirement to be computed on terms 
iormulated by the rules of the fund. Those placed on 
the fund were given ‘pass books* containing the amounts 
credited to them from time to time under the rules: 
Heldf a trust was created in favour of the employees. 
(Yol 24) 1937 P C 261 (263) ; 31 Sind D R 656 ; 64 
Ind App 323 : I li B (1938) Mad 1 (P 0). 

[2] A company had one of its objects to allocate 30 
per cento of moneys coming to them from certificate 
holders towards specified charities— Subscribers accepted 
(oertifioatos with the knowledge of the condition ; Heldt 
trust was creaied in respect of 30 per cent, of the con- 
tribution amount. (Vol 24) 1937 Mad 368 (370), 

SECTION 3 SYNOPSIS 

1. Scope. 

Declaration oi trust, 

3. There must be transfer of the property. 

4. ®‘In writing registered,’* 

5. Trust of moveable property. 

Immoveable property. 

7, Subsequent conduct. 

3 Agency and trust. 

9, Last paragraph, 

1. Scope.— [1] No trast. ol Immovable property is 
valid unless declared by non-testamentary instrument 
in writing signed by author off trust or trustee and regis- 
tered. (YoH 22) 19S5 Rang 84 (87) : 12 Rang §89 (DB), 


[2] Section 5 of tho Trusts Act must be read with 
S. 6— S. 5 lays down what may be called the extrinsic 
conditions necessary to create a trust. S. 6 lays down 
the intrinsic conditions necessary for a valid trust. S. 5, 
cl. (2) lays down a general rulej S. 6 creates an excep- 
tion in the case of a trust of moveable property, (’ll) 
35 Bom 403 (407) (DB), 

[3] Where a non-testamentary instrument in writing 
is signed by the trustee as well as the author of the 
trust and registered there is a valid trust both in regard 
to moveable and immoveable property. (Vol 24) 1937 
Oudb 99 (103) : 12 Luck 639 (D B). 

[4] To constitute a trust, there must be a trustee, an 
express trust, and an estate or inteiest in lands vested 
in the trustee and which the trust must affect. (Yol 
13) 1926 Mad 234 (285). 

2. Declaration of trust. — [1] In the case of 
moveable property the ownership of the property is to 
be transferred. In the case of a trust of immoveable 
property only a declaration is necessary. The declara- 
tion itself vests the property in the trustee and is a 
‘transfer’ of property. (Vol 25) 1938 Cal 818 (820, 821| 
(DB). 

[2] A, a Jain widow who held a share in the Bank 
of Bombay transferred it to B to secure a debt. After 
discharging the debt she desired to transfer the share 
to her minor nephews. Accordingly she presented the 
transfer signed by B but the Bank refused to effect the 
transfer as the transferees were minors. A then directed 
the transfer to her brothers as trustees for the minors 
and the transfer was lodged- on 15th December. Mean- 
while A died on the 14th. The heirs of A contended that 
neither gift nor trust was created — Held, the trust in 
favour of the minors was complete, although there was 
no written and signed declaration of trust by A, as the 
property already vested in a trustee B, who had notice 
of the trust in favour of the minors and could in equity 
be compelled to perform the trust duty. (12) 36 Bom 
396 (404) (D B). 

3. There must be transfer of the property.— 
[1] A document to be a deed of trust must contain 
words of transfer and vest the property in the trustee 
as the legal owner; although no particular form of 
expression is necessary. Mere intention to create a 
trust, however, is not sufificient. (Yol 6) 1919 Mad 555 
(556) (D B). 

[2] Where after registration of a trust deed the 
author renounces the world butiemains in management 
of the trust property not as owner but as manager, a 
valid trust is created. (Yol 13) 1926 Nag 86 (88). 

[3] Where there is a fund vested in trustees and 
payable to the children ol the deceased and the de- 
ceased himself never had any interest in the fund or 
any disposing power over it a valid trust under the 
section is created, (Yol 18) 1931 Bom 300 (301) (D B). 

[4] Assignment of specific property is essential to 
trust and allegation that a certain sum was deposited 
with first defendant in trust for plaintiff, and that 
second and third defendants had attested will to that 
effect is not enough to create a trust. (Vol 13) 1926 Mad 
284 (285). 

[6] Rules of provident fund providing for vesting ol 
control and management of funds in trustee -- No 
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6» Subieefe to the provisions of section 5* a trust is created wbeii liie aiuhoi of the trust 
Creation o! trust, indicates with reasonable certainty by any words or acts (a) an intention 

on his part to create thereby a trust, (h) the purpose of the trust, (c) the beneficiary, and (d) the 
trnsiproperty, and (unless the trust is declared by ■will or the author of the trust is himself to be 
•tho trustee) transfers the trust-property to the trustee. 


Section 5— Note 3 f canid,) 

vesting o" ownsr^bip of funds in trustee — No Talid 
trust Is oreated — Creditor can obtain aitacbment order 
In respect o£ fujiidB standmg to credit of his judgment- 
debtor in such rand. (Voi33) 1946 Pat 430(431)i5< 
{Yol 29)1942 Sind 47 (d9,50)‘.ILB (i91i)Eor lOipB), 

[6] Money set apart for charity invested ■with third 
party-— Latter is not trustee. (Vol 12) 1925 b»nd 259 (230), 

[7] Trust deed enipoweiiug trustee to pell moveab’e= 
iLnd immoveables and collect outstandings — Deed con- 

no vjosds o! transfer — Held, that, as the docu- 
ment was one and Indivisible it did not create any 
lights of trusteeship even in respect to movable propei- 
ty and no security or charge was* created in respeci of 
the moveable property in favour of the trustee. (Vol 6) 
1919 Mad 555 (556) (D B). 

[8] Transfer of property is not necessary if trust is 
declared by will, or if the author of trust is himself 
trustee, fll) 35 Bom 403 (408, 409} (D B). 

4. ‘“In writing registered.”— [1] Registered deed 
Is necessary to constitute valid trust. (Vol 13) 1926 
Nag 86 (88). 

[2] A composition deed though exempt from regis- 
imtion under the Registration Act is to be registered 
ander S. 5. (Yol 32) 1945 P C 74 (76) : 72 Ind App 76: 

I h E (1945) All 241: I h E (1945) Ear (P C) 108 (PC). 
{Overnilmg (’04) 28 Bom 364 (D B) and (Vol 1) 1914 
Bom 55 ; 38 B om 576 (D B).) 

[3] A trust by an auction-purchaser in favour of 
the person who supplied him with purchase money can 
be created only by means of a registered instrument. 
fVol 21) 1934 All 990 (993). 

[4] Deed of gift registered — Contemporaneous unre- 
gistered agreement ©seouted by donee in favour of 
donor that gift was revocable whenever donor would 
like —Held latter document was admissible in evidence 
though not registered as provisions of S, 5, Trusts Act 
could not be applied so as to effectuate a fraud — Nor 
was S. 17, Begistration Act bar to its admissibility, 
(Vol 19) 1932 Bom 188 (189). 

[5] Trust of immovable property must be by non- 
testamentary instrument signed by author or trustee 
and registered; or declared by will of trustee or author 
of trust. (Vol 12) 1925 Oudh 202 (206) (D B), 

[6] TruBt-“Creation of— Charitable endowment by a 
Hindu in Punjab — No writing is required — Purpose 
should be clearly spaoified — Property intended should be 
set apart as dedicated to that purpose — Divestiture of 
property is necessary. (Yol 25] 1938 P 0 73 (76); 65 Ind 
App 106 : 1 L B (1938) Lah 63 : 32 Sind L K 350 (PC), 

[7] Twelve years enjoyment by the beneficiary will 
in general confer a prescriptive right even in the ab- 
sence ol a registered instrument. (Vol 21) 1934 All 890 
(993), 

[8] The vendor under an unregistered contract for 
sale of Immoveable property by reason of what he had 
said or done cannot be treated as holding the property 
ss a trustee for the purchaser as it is in violation of the 
Begistration Act, (Yol 22) 1935 Bang 84 (85); 12 Bang 
589 (D B). 

5. Trust of moveable property. — [1] In a trust 
o! moveable property the ownership of the property is 
to be transferred. (Yol 25) 1938 Cal 818 (820, 821, 822) 
(BB). 

[2] Chose in action such as right to Bu© for specific 
performance of contract to leas© being moveable pro- 


perty can be subject of trust. (Vol 16} 1929 Rang 184 
(185) : 7 Rang 144 (DBj. 

[3] Where property is money, promissory notes and 
bonds, mare delivery is enough to vest property in 
trustee (Yol 13) 1926 Mad 109 (110) (D B), 

6. Immoveable property. — [1] Under S. 5 of the 
Trusts Act a trust respecting immovable property must 
be declared by a non-iestamentiry instilment in writ- 
ing signed by the author of the trust; Dr the trustee and 
registered or it mu=t be declared by the will of the 
author of the trust or iriisiee. tVol 12) 1925 Oudh 202 
(205) (D B). 

[2] A valid trust in respecii of irnmov^abie property 
can only be created by a writing signed by the author 
‘of the trust and registered In the case of a non-testa- 
mentary instrument. (Vol 3) 1916 Mad 657 (658) (D B). 

7, Subsequent conduct.— [1] If there was a com- 
pleted dedication by the donor for religious purposes the 
subsequent misapplication of the income by the donor 
would net affect its validity and would not revest the 
income in him. (Yol 27) 1940 Mad 820 (322) (D B). 

[2] Trust by a Hindu in Punjab — Evidence of 
divestiture of property must be contemporaneous Sub- 

sequent acts and conduct of the donor are irrelevant 
and cannot revest the property in him, (Yol 25) 1938 
P C 73 (76) : I L B (1938) Lah 63 ; 65 Ind App 106 ; 
32 Sind L E 350 {P 0). 

S. Agency and trust.— [1] There is a well-marked 
distinction between the relation of agency and that of 
trust but agency may often involve a relation of trust 
and confidence and property in the hands of an agent 
may sometimes be impressed with a trust for the bene- 
fit of the principal. (Yol 25) 1938 Oal 673 (675) : I L B 
(1938) 1 Cal 652. 

9 Last paragraph.— [1] The provision for writing 
in regard to a trust in relation to immoveable property 
is got over by the last paragraph of the section to the 
effect that such rules do not apply where they would 
operate so as to effectuate a fraud. (Vol 25) 1938 Cal 
673 (676) : I L E (1938) 1 Cal 652. 

[2] Deed of gift registered • — Contemporaneous un- 
registered agreement executed by donee in favour o! 
donor that gift was revocable whenever the donor liked ; 
Held, latter document was admissible in evidence 
though not registered as the provisions o£ B. 5, Trusts 
Act could not be utilised to effectuate a fraud. (Yol 19) 
1932 Bom 188 (189). 

SECTION 6 — SYNOPSIS 

1. Scope. 

2. “Indicates with reasonable certainty.” 

3. Declaration of intention. 

4. Purpose. 

5. Beneficiary. 

6. Trust property must be specified. 

7. Transfer of trust property, 

8. Rights of third parties. 

9. Trust for benefit of creditors, 

10. Other illustrative cases, 

1. Scope. —[1] A trust to be effective must be com- 
municated to the cestui gue trust or he should at least 
know about it. The question of irrevocability is a 
question of fact. (Yol 22) 1985 Mad 60 (62, 64) (DB). 

[2] For the creation of a trust of moveable property 
the requirements of S, 6. Trusts Act 1882 must be 
fulfilled. (Yol 2$) 1941 Mad 154 (157) ; I L B (1941) 
Mad 232 (DB). 
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lllubirations, 

\a} A beqaaatiis certain Diopts^iy to B, “baviog the fullest cossfidence that he will dispose of it; foj; the benofi*. 
nl O’*. This creates a trust so kr as regards A and 0. 

(b) A bequeaths certaiD property to B, ^^hopiug he will continue it in the family’\ This does not create p. 
.ruBtj as the beneficiary is not indicated with reasonable certainty. 

(c) A bequeathe certain property to B, requesting him to distribute it among sueb members oi G^s family as 
1 should thiDh most descivhig. This does not create a trust, lor the beneficiaries are not indleafed with mipot- 
able certainty, 

(d) A bequeaths certain property to B, desiriDg him to divide the bulk of it among C*s chiklren. This does 
101 create a trust, foi the trust-propeidy is not indicated with sufficient certainty. 

(e) A bequeaths a shop and stock-in-trade to B, on condition that he pays A*s debts and a legacy to C\ TMs 
c a condition, not a tiust for A’s creditors and C. 


Section 6 — Note 1 (contd.) 

[5] Express trusts are only those validly created 
under Ss. 5 and 6. (Vol 24) 1937 Cal 180 (186) *. 63 
Cal 784. 

“Indicates with reasonable certainty.’* — 

(a) Omeroh 

ri] The intention to create a trust must be indicated 
with reasonable certainly. The purpose of the trust, the 
trust property and tho beneficiaries must be indicaied 
'll such a way that the trust can be administered by 
\hQ Court if the oocaaion arises. (Yol 22) 1935 P C 97 
102) : 62 Ind App 146 : 67 All 330 (P 0). 

[2] 'Where the original instrument of dedication is 
tndefinlte, the trust must be construed in the light of 
long continued usage. (Vol 21) 1934 Pat 443 (451) (DB). 

[3] In an insurance policy appeared the words 'To 
the person or persons legally entitled thereto” against the 
column to whom payable ; Held requirements of S. C 
Married Women’s Property Aot, had not been fulfilled 
ind no trust was created. The trust should appear es- 
uress on the face. The words should be plain and un- 
ambiguous. (Vol 23) 1936 Mad 635 (636) (DB). 

(aa) Certainty as to intentions. 

[4] Where there is no indication with reasonable 
certainty by any words or acts of an intention to create 
a trust, there can be no trust. (Vol 81) 1944 P C 73 
(80) : I L R (1944) Ear (P C) 262 : I L B (1944) Mad 
617 (P 0). 

(b) Certainty as to henefioiary. 

[6] Although it is clearly the intention of the Shia 
iaw that the property of a heirless Bhia should be 
devoted to the poor and indigent, there is some vague- 
ness as to the persons who are intended to be benefited, 
This vagueness relates to whether the beneficiaries are 
to be Sayyids, especially poor Sayyids, or whether they 
are to be the poor and indigent, whether Sayyids or 
not, whether they axe to be the poor of the native town 
of deceased or the poor of the place where he resided or 
the poor of the place where ha died, or of all these 
iplaces, or whether they were to be poor Shias generally. 
(Vol 13) 1926 Pat 321 {327, 328) ; 5 Pat 539 (DB). 

(o) Certamiy as to object* 

[6] Vanabhojanam Dbarmam is not too vague an 
object of charitable trust. (Vol 12) 1926 Mad 689 (690). 

[7] Where the relevant portion of the will ran as 

follows:— . the executors shall with the said 

J portion of the said income make annadhanam in our 
family choultry and if she (the testator’s wife) dies leav- 
ing any moveable properties they shall be used by tho 
aald executors themselves for the said feeding ohariiy. 
After my iwife’s decease, 2 out of 3 portions of the 
Income enjoyed by her shall be utilized for the charity” : 
Heldf that the words “the charity” refer to the chat- 
tram which had immediately before been indicated, 
(Vol 11) 1924 P C 221 (225) i 61 Ind App 282 ; 47 
Mad 884 (P 0). 

[8} A bequest for Dhamaoo Kam is void for un- 
certainty. (Vol 12) 1925 Bind 196 (197) ; 19 Sind h B 
220 . 


(d) Certainty about trust pro^periy* 

[9] Testator merely expressing pious wish to carry 
on charitable and religious work and trust property 
not indicated with reasonable certainty — No trast is 
created. (Vol 29) 1942 Pat 435 (436, 437) : 21 Pat 488 
(S B). 

[101 In case of failure to give certain village, trust 
deed providing for another village of the same quality 
and profits : Held there was no uncertainty about the 
trust property, (Vol 24) 1937 Oudh 99 (104) : 12 Luck 
639 (DB). 

[11] Member of provident fund creating trust of 
interest accruing and accrued — Trust property, held 
had been indicated with reasonable certainty within 
meaning of S. 6 although the precise amount was not 
actually ascertainable at the time of the deed. (Vol 31) 
1944 Cal 335 (338) : I L R (1943) 2 Cal 325. 

3. Declaration of intention. — [1] Where there 
is no non- testamentary instrument in writing signed by 
the author of the trust nor a declaration of intention, 
no trust is created. (Vol 31) 1944 P 0 78 (80) : I L B 
(1944) Kar (P 0) 262 : I L R (1944) Mad 617 (P 0). 

[2] Property conveyed— Entire interest o! transferor , 
whether legal or equitable, intended to be conveyed —No 
intention to create trust can be gathered. (Vol 2) 1915 
P 0 168 (170) (P 0). 

[3] A trust is not created unless the author of the 
trust ‘indicates with reasonable certainty by any words 
or acts an intention on his part to create thereby a 
trust.* A man, who contracts to do a certain thing lor 
consideration does not intend to oraata a trust. He 
merely enters into a contract and his obligations are 
thereafter contractual, not in trust. (Yol 30J 194S Nag 
266 (269) ; I L R (1943) Nag 643. 

[4] A trust can be created by word of mouth provided 
an express declaration can be proved or reasonable 
certainty existed of the creation of a trust by language 
or conduct — There must be intention to constitute a 
trust binding on settlor or any other; a definite pro- 
perty in favour of a definite person. (Vol 15) 1928 Bom 
97 (98). 

[6] Mere intention to create trust is not sufficient, 
unless some act is dona to efiectuate trust, (T9) 19 
Mad L Jour 106 (111) (DB), 

[8] The word ‘‘thereby” in S. 6 refers to “words or 
acts” and only means that an intention on the part of 
the autiior of the trust must appear with reasonable 
certainty by any words or acts, (Yol 24) 19S7 Oudh 99 
(104) : 12 Luck 639 (DB), 

4. Purpose. — [1] Kararnama providing that 
interest or balance of insurance money with defendant 
was to be used for any ceremonial in family held oon" 
stituted valid trust, as there was sufficient precision of 
purpose of trust. (Vol 11) 1924 Nag 63 (64). 

[2] When settlor authorises trustee to invest money 
in trustee’s business and pay interest to beneficiary, 
valid trust is created. tVol 17) 1930 Mad 893 (698) {DB)^ 

[3] A parson who ooilecta money for a charity 
becomes a trustee of such money for the charity. It is 
immaterial that the charity or society has mad® any 



. S «i K 4-S ] 


[THE ISDIAN] IRtrSXS ACT, 1882 


842 . 


Section 6 — Note 4 f could. J 

arrangeineati with the Coiieotor authorising him to 
ooHecfc because the trust ia eoBstituted by the ^oyment 
by the members of the publio on the representation of 
th© Collector that the money is for a specific charitable 
purpose. (Voi 24) 1937 Pat 358 (360) (DB). 

[4] Gilt subject to condition that donee should main- 
tain certain person creates imnlied trust. (Ycl 12) 1925 
Nag 29 (30). 

[5] A deposit by an employee with employer is not 
a trust since there is no object of trust and the em- 
ployer^ Is not expected to carry out any trust. (Yol 24) 
1937 Lah 444 (445). 

[6] A trust is favour of education simplicitsr will 
noli be void for vagueness or indefiniteness. A deed of 
waM dedicated to national educatioss is not void. (Yoi 

28) 1941 Ail 225 (234) : I L B (1941) All 377 (DB). 

5. Beneficiary, — [i] For constitution of trust, 
beneficiaries mnst’be indicated with reasonable certainty. 
(Vol SS) 1946 Mad 519 (522);ILR (1946) Mad 429 (DB). 

[2] Where there is no devise of estate to anybody, 
no valid trust is created. (Yol 29) 1942 Bom 291 (297) 
(DB). 

[8] Where gifc provided that donee should maintain 
certain person, there was trust in his favour, (Yol 12) 
1925 Nag 29 (30). 

[4] Fund payable to children on death without dis- 
posing power to member is valid trust. (Vol 18) *1931 
Bom 800(300, 302) (DB). 

[5] A beneficiary should not be made a trustee 
imless there are clear words indicating that he was 
inter ded to be made a trustee. (Yol 24) 1937 Mad 
789 (790). 

[6] In the case of Provident Fund neither the trust 
money nor the beneficiary can be said to be clearly 
indicated, hence the trust is invalid. The ownership of 
the trust fund also does not vest in the trustees. (Yol 

29) 1942 Sind 47 (49) ; I L E (1941) Far 401 (DB). 

6. Trust property must be specified. — 

[1] Company having one of its objects to allo- 
cate 30 per cent, of monies coming from certificate 
holders towards specified charities, issuing donation 
certificates to subscribers — Certificates accepted by 
subscribers on condition and with knowledge that 30 
per cent, of oontribunion was to go to charity. Held, 
trust was created in respect of 30 par cent, o! contiibu- 
tion amount. (Yol 24) 1937 Mad 368 (369, 370). 

[2] Sole proprietor of company opening separate 
accjount in name of wife in company’s books and plac- 
ing large amounts to her credit. Interest paid to wife 
on aforesaid amounts described as “deposits®’ or “un- 
secured loans” in company’s books but os gift in letter 
to wile from Company — Held no trust was created 
favour of wife as no sum was set aside and appropriat- 
ed by the husband as a fund transferable to the wife 
of which he was to be trustee. (Yol 31) 1944 P G IS 
(80) ; I L E (1944) Kar (P C) 262 : I L R (1944) Mad 
617 (PC), 

[3] To constitute trust, there must be trustee with 
express trust, and estate or interest in lands which the 
trust must aliect. (Vol 13) 1926 Mad 284 (285). 

7. Transfer of trust property. — [1] There can 
fee no trust unless the legal interest is actually vested 
in trustee. (Yol 7} 1920 F 0 119 (121) (PC). 

[2] ^The Trusts Act lays considerable stress on the 
necessity of a transfer of ownership for the effective 
creation of a trust. In India there is no such thing as 
an equitable ov.mer, Whatever the limitations of that 
estate may be, there is no doubt that in Indian Law, as 
in English Law, the trustees have the full legal estate 
in the trust property. No particular words of transfer 
are required but the document must aim at eSeoting a 
transfer. (Yoi 28) 1941 Oudh 629 (550'654). 


[3] One of the modes of transfer under the section i. 
a non-iestamentary instrument in writing which is r- 
gistered. (’ll) 35 Bom 40S (409) (DB). 

[4] Section G, Trusts Act, contemplates that the 
author of she trust should transfer the trust property , 
The word “transfer” has been used in a wider sens^ 
than in the T. P. Act which was also passed in the same 
year. It includes, not only sales, mortgages, leassE:, gifio 
but also vesting declarations. In the case of movable 
property, the ownership of the property is to fee trans 
ferted. In the case of immovable property, only a de- 
claration Is necessary. (Yol 25) 1938 Gal 818 (820, 821' 
(D B). 

[o] Truss la complets not after appointment 
trustee, hue after vesting of property in him for benefit 
of cestui qu& trust, (Vol 24) 1837 Bom 374 (373, 379] : 

I L R (1937) Bom 843. 

[6] To constitute himscif trustee, owner must clearly 
divest himself of beneficial interest, declare himsell 
trustee and exercise control over it such. (Yoi "Y 
1918 Mad 1337 (1342) (DB) 

[7] Trust deed empowering trustees to sell movt- 
ables and immovables and collect outstandings — Deed 
containing no words of transfer — Document does noc 
create trust nor, document being indivisible, rights of 
trusteeship even in respect of moveables. (Yol 6) 191^ 
Mad 555 (555, 556) (DB). 

[8] There is no need to transfer possession, ii de- 
claration of trusts refers to specific property, beneficiary, 
and purpose. (Yoi 2) 1915 Bom 124 (127). 

[9] Section 6 must bo construed as meaning that 
though as a rule transfer is one of the conditions neces- 
sary for a valid trust whether in the case of moveable 
or immoveable property no transfer is necessary where 
trust is declared by will or where the author of the 
trust is to be the trustee, (’ll) 35 Bom 403 (408) (DB). 

[10] Section 10, Limitation Act, 1908, deals with 
suit against person in whom property has been vested 
in trust for any specific purpose. It is not applicable to 
constructive trusts or obligations in the nature of trusts 
where there is no transfer of ownership. There is no 
trust without a transfer of ownership. lYol 26) 1939 
Mad 722 (723) (DB). 

[11] Only leal dedication, whereby owner divest 
bimself of ownership and not mere unexpressed inten^ 
tion to dedicate can invalidate a subsequent transfer o: 
property to thiid person. (Vol 21) 1934 Pat 612 (614) ‘ 
13 Pat 856 (DB). 

[12] Physical delivery of propel ty in addition to 
registered in&traincat is not necessary for creation of 
valid truBi. (’ll) 14 Oudh Gas 356 (333) fDB}. 

8, Rights of third parties. — [1] S executinj, 
deed of relinquishment in ftvour of n s son TJ — L 
party to such deed Deed refeiiing to another deed 
executed by TJ and stating that U would aoli accord- 
ing to conditions laid down in that deed — U in such 
second deed agreeing to pay certain amount to one 
J who was not party lo either deed — Two deeds, held 
must be read together and trust was created in favoui 
of / enforceable at his instance. (Vol 25) 1938 P 0 245 
(217, 248) ; 32 Sind L R 907 (P C). 

[2] Tho grounds of the defendam’s liability were 
stated in the plaint to be that, in consideration ol great 
cervices rendered by tbo plaintiff and bis father to the 
Zemindar, the latter agreed to give the plaintiff Ei 
salary of Es 20 a month during she plaintiff’s time and 
that m the deed of mortgage with possession executed 
by the Zemindar in favour of the defendant tbore was 
a stipulation that tho defendant should pay the allow- 
ances to the plaintifi — Held^ that plaintifi could^ not 
recover on the strength ol the direction to pay contained 
in the mortgage deed unless the defendant could be held 
to have been constituted a trustee for the plaintifi. 
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WKo may create 7, A. kiisfc may be created — 

(a) by every parson competent to contract,®' and, 

(h) with the permission of a principal civil Court of original iurlsdietiQnjby or on behalf 
of a minor; 

but subject in each case to the law for the time being in force as to the circmmslianceh 
and extent in and to which the author of the trust may dispose of the trust property 0 
[a] See the InCi^n Contact Act, 1872 (9 [IX] of 1872), S. 11. 

Subject of trubt. subject-matter of a trust must be property transferable to tbs 

beneficiary. 

It must not be merely beneficial interest under a subsisting trust. 

Who may be beneficiary. 9* Every person capable of bolding property may be a beneficiary. 

A proposed beneficiary may renounce his interest under the trust by disclaimer addressed fo 
Disclaimer by beneficiary. trustee, or by setting up, with notice bf the trust, a claim inconsistent 
therewith. ^ 


Section 6 — Note 8 (contd,) 

Oircumstanoes from wbich a trust could be inferred 
considered. (Vol 3) 1916 Mad 65 (67) (BE). 

[3] Where a person sets apart a certain sum for 
charity and invests it with a merchant and the interest 
paid by the merchant is spent on charity, the merchant 
is not a trustee in respect of the amount. (Yol 12) 1925 
Sind 269 (259). 

[4] Statement of a charge for discharge of debts in 
partition document does not create trust. (Yol 30) 1943 
Sind 221 (222) ; I L K (1943) Ear 338 (DB). 

9. Trust for benefit of creditors. — [1] In the 
case of a deed of trust for the benefit of creditors it is 
not absolutely necessary that every creditor should exe- 
cute the deed. Unless the creditor in some manner 
expresses his willingnoss to accept it, he cannot claim 
benefit under it. (Yol 26) 1938 Mad 199 (201) (DB). 

10. Other illustrative cases. — [1] It is a well 
established principle of equity that no trust shall fail 
fox want of Pj trustee. The same appears from the 
scheme of the Trusts Act. It is thus clear that the law 
of trusts in India also contemplates that no trust should 
be defeated fox want of a trustee, (Yol 26) 1989 Oudh 
161 (169, 170) : 14 Luck 648 (DB). 

[2] Where for his benefit, settlor asks another to 
acquire property, reserving to iiimself right to revoke 
transaction, there is valid trust; but on revocation, 
trustee’s acquisitions made later on become his own, 
(Yol 12) 1925 Pat 68 (91, 92) (EB). 

[3] Banker, agreeing to buy securities for depositor, 
does not become trustee of that money by his suspend- 
ing payment. (10) 8 Mad L Tim 62 (52) (SB). 

[4] Government granting pension on death of to 
his son* in-law and daughters — On death of one daughter, 
Government instead of paying whole pension to sur- 
viving daughters, paying only certain portion to des- 
cendants of deceased daughter and investing balance 
through Accountant) General for benefit of descendants 
of two Begums on lapse of pension — On death of sur- 
viving daughter, Government deciding to pay political 
pensions to heads of families left by Begums thus 
replacing accumulated capital by political pensions — 
Suit^ by descendant of Begum for account and ad- 
ministration of accumulated fund alleging it to be trust 
fund — Held that no trust had been created. (Yol 22) 
1935 Bom 439 (446, 447) (DB). 

[5] By a supplementary deed, the executant did not 
purport to execute a fresh deed of trust having revoked 
the former one, but merely to add to the former deed, 
supposed to be a valid deedjof trust, supplementary 
provisions. The first deed was found to be inefiective as 
a deed of trust. The defects in the first deed could not 
foe held to be cured by the second deed, (Yol 28) 1941 
Oudh 529 {552). 


[6] A document not vesting any interest in propertiee 
in trustees is not deed of trust. (13) 17 Oal h Jour 238 
(235) (DB). 

[7] When there was a verbal assignment by attorney 
to himself of property known to be his principaFs, held 
property vested in him in trust for the administrator for 
administering the estate and accounting for the residue 
to the next of kin. (Yol 22) 1935 P C 28 (32) (PC). 

[8] Gift of certain sums by disciples to Guru to en- 
able him to carry on charity which he was perform- 
ing — Guru purchasing properties from out of these 
amounts— Gift held absolute followed by words merely 
expressing motive of gift and hence no trust was creat" 
ed. (Yol 24) 1937 Mad 789 (791). 

[9] Only when there are other persons in manage- 
ment who can be regarded as general trustees and there 
are other funds out of which the general upkeep of th® 
trust can be carried on, there will be any sense in diS“ 
tinguishing any endowment as a special trust or katWai 
intended for a special purpose, Where in a gilt to a 
temple, the person to whom the properties are oonveyed 
is described as a trustee and there are no other general 
trustees in the management and the object of the gift ig 
connecied with ordinary worship, such parson is not 
special trustee and whether he is a trustee de facto or 
de jure, having taken property under the gift deed, he 
cannot claim to have held the properties in any charaoter 
except that of the trustee of the temple. (Yol 26) 1938 
Mad 314 (315) (DB). 

SECTION 8 — SYNOPSIS 

1. Scope, 

2. Subject-matter of trust. 

1. Scope. — [1] So long as the objects of a trust 
are lawful, any property or interest in property capable 
of being transferred by deeds mter vivos or testamentary 
can be saddled with trust. (Yol 12) 1925 Sind 159 (l@l)'o 
19 Sind li E 286. 

2. Subject-matter of trust. — . [1] Liability of 
surety cannot form subject-matter ol a trust. (Yol 26) 
1939 Bom 309 (311). 

[2] Property given to person receivable by her on 
death of mother is valid trust and not merely trust of 
beneficial interest. (Yol 21) 1934 Bom 64 (66) (DB). 

[3] Section forbids trust upon trust, (Yol 21) 1984 
Bora 64 (65) (DB). 

Section 9 — Note 1 

[1] Section is enabling and not a disabling provision. 
It recognises the possibility of a beneficiary desiring to 
renounce his interest under the trust and suggests two 
modes by which this can be done. It is not in every 
casein which a beneficiary s^ts up a claim inconsistent 
with the trust, that he loses thereby all Ms rights under 
the trust. The use of the word **may'* repudiates this 
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10. Every person capable of holding property may be a trustee; but, ciis oriLse luyoIvsb 
Who may be trustee, the exercise of discretion, he cannot execute it unless he is competent to Gontm>^: 
Mo one bound to accept trust, No one is bound to accept a trust. 

A trust is accepted by any words or acts of xhe trustee indicating with reasorLalal'. GeiianEt^/ 
Aeceptaneo of trii^t. such acceptance. 

Instead of accepting a trust, the intended trustee may, within a reasonable period, dieciaim 
Disclaimer of trust. and such disclaimer shall prevent the trust-property from vesting in him. 

A disclaimer by one of two or more co- trustees vests the trust-property in the other oo others 
and makes him or them sole trustee or trustees from the date of the creation of the Irust. 

Illustrations, 

(a) J bequeaths certain proper fcy to I) and C, his ssecutors, as itiisteei^ lor D L anJ C pre^e / - uIlL 'rhlg 
TS in itself an acceptance of the trust, and B and 0 hold the property in tinst for D, __ 

(h) A transfers certain property to B in trust to sell it and to pay out of the proceadi /”s deh^s h acsepus 
the trust and sells the property. So far as regards B, a trust of the proceeds is created for A’c croditers. 

(c) A bequeaths a lakh of rupees to B upon certain trusts and appoints him his eiscutor. L se^er the fakh 
'rom the general assets and appropriates it to the specific purpose. This is an acceptance cf the 


GHAPTEE III. 


Oe the Doties and Liabilities of Trustees. 

11. The trustee is bound to fulfil the purpose of the trust, and to obey the diraetions of toe 
Trustee to execute trust, author of the trust given at the time of its creatlo.., eioept as modifi'ad 
by the consent of all the beneficiaries being competent to contract. 

Where the beneficiary is incompetent to contract, his consent may, for the f nrposers of 
-ection, be given by a principal civil Court of original jurisdiction. 

Nothing in this section shall he deemed to require a trustee to obey any direction when to 
do so would be impracticable, illegal or manifestly injurious to the beneficiaries. 

Explanation , — Unless a contrary intention be expressed, the purpose of a trust for the 
payment of debts shall he deemed to be (a) to pay only the debts of the 'author of th© trust 
existing and recoverable at the date of the instrunient of trust, or, when such instrument is a will* 
at the date of his death, and (h) in the case of debts not bearing interest, to mak^ payment 
without interest. 

Illtisiraiions. 

(a) A, a trustee, is simply authorized to sell certain land by public auction, He cannot uhe j-aad by 
private contract. 

fb) A, a trustee of certain land for Z, I' and is authorized to sell tha land to L lor a spscined Bizm, E 
and being competent to contract, consent that A may sell the land to 0 fox a less sum. / lUCjJ selltkoland 
accordingly. 

fcj A, a trustee for I> and her children, is diieetod by the author of the trust to lend, on B's request, trust 
property to B’s husband, 0, on the security of his bond. C becomes insolvent and B xsqueits A tz mak© the lounr 
A may refuse to make it. 


Section 9— Note 1 {conid.J 

argument altogether. (Vol 26) 1939 Oadh 161 (173h 14 
Xiuok 648 (DB). 

[2] Where property is transferred to trustees for pay- 
ment of debts of owner, even though creditors are not 
parties they can taka advantage of trust and claim 
payment by proving that trust was communicated to 
them especially when the deed has been acted upon. 
(Yol 26) 1939 Mad 42 (46) (DB). 

SECTION 10 --- SYNOPSIS 

1. Who can be trustee. 

2. Acceptance of trusteeship. 

3e Illustrative cases. 

I. Who can be trustee. - - [1] The Secretary of 
State can be trustee. (Yol 13) 1926 Pat 321 (330): 5 Pat 
339 (DB). 

[2] A person who is not sui juris but himself re- 
quires a person to look after his property cannot be a 
trustee. (Yol 1] 1914 Oudh 408 (410) : 18 Oudh Cas 
38 (DB). 

[3] Firms adjudicated insolvents are unfit to be 
trustees. (Yol 14) 1927 Mad 249 (250). 

[4] Trustee can be of alien race or religion. (Yol 1) 
1914 Lab 187 (200) : 1913 Pun Ee No. 3 (DB). 


15] A beneficiary shculd no: be made a teustao 
unless there are dear VjOrds indicating that lie waa 
intended to be made a tiustee. 'Vol 24 19*37 Mad 789 

(790) (DB), 

[6] Donor can consfcUuie hlmEcII txu. teo, tiiouglu 
remaining in actual possession can fcransfei! legal 
possession by declaring his possessicn as donee’^. 
(Vol 13) 1926 Mad 1110 (1111), 

2. Acceptance of trusteeship, — [1] Trustsa- 
ship conferred on eeitain person and his heirs 
Where heirs take up ad verso attitude there is no ac- 
ceptance of trust by them. (Vol 19) 1932 Mad 267(270), 

[2] Trustee accepting money as trust is estopped 
from denying its character subsequently. (Vol 28) 
1941 Eom 41 (44) s I L E (1941) Bom 42 (DB), 

3. Illustrative cases.— [11 The boaefioiary andtli© 
co-trustees will bo entitled to prclerenilal charge ovef 
the outstanding debts oi a trustee on his bankruptcy, 
(Yol 26) 1941 Bom 41 (44); IDE (D41) Bom 12 (DB), 

SECTION 11 — SYNOPSIS, 

1. Scope. 

2. Modification by Court, 

3, Trust for payment of debts, 

4, Explanation. 
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i2® A ^ruaiee Is bo^nd to acgiialnfi hiniedf, as soon as possible, wifcli ilie nature and oircuii ^ 
TiriiBteatoiBfofmMsnse!! slances of the trust* property; to obtain, wboro necessary, a transfer of 
o! state oi trast-prcpeiiy, the trust- property to himself; and (subject to the provisions o! the instru* 
ment of trasi) to get in inist-iraoneys invested on insufficient or hazardous seourity. 

Xllusiraiions. 

(a) Tlse kuetpropoilj iS a debt outstanding on pereonal security. The instrument of trust gives she trusteo 
no disoietionary power to I save the debt so outstanding. The trustee’s duty is to recover tno debt without un- 
necessary delay. 

(h) The trust* property Is money in the hands of one of two co-trustees. No discretionary power is given^by 
the Instrament oi trust, Tha other eo trustee must not allow the former to I'etaln the money for a longer period 
^han the ciicumstances of the case required. 

18« A trusiee is bound to maintain and defend all such suits, and (subjeei to the provisioiiE^ 
TrustBfi to protect title to ol the instrument of trust) to take such other steps as, regard being had 
iiasirproperty. to tho nature and amount or value of the trust property, may be reason™ 

ably requisite for the preservation ol the trust- property and the assertion or protection of tho 
title thereto. 

Illustration, 

Tha teiist property is izamovoabie property which has been given to the author of the trust by an unregistered 
instrument. Subject to rho provisions of the Indian Registration Act, 1877,^ the trustee’s duty is to cause the 
instrument to bo registered. 

[a] See now iho Indian Ee^Istration Act, 1908 (16 [SVI] of 1908). 

Trusteo not to set up title 1^. Tho trustee must not for liinisolf or another set up or aid any 

advera® to benedciaTy. ^ the trust-property adverse to the interest of the beneficiary. 


Section II (contd.) 

1. Scope.— [1] Bsecutor who has proved will be- 
oom©3 liable for perforinanco of the trusts, and for 
GODseguenoae arising irora breach of them. (Vo-i 10) 
1982 Bom 191 (192, 192). 

2. Modification by Court,— [1] Extension or 
limitation by trustees oi ^bo scope ol trust, so as to 
fisclude who are intended to b® included or to include 
those who are intended to be excluded is a breach of 
•*rast„ (’09) 33 Bom 309 /SSI, 592) (DB). 

[2] When em©i.;;oncy ’mioreseen by auihor of trust 
occurs and trustees are unable to take consent ol 
beneficiaries. Court will e/ereise administrative juris- 
diction by sanctioning acts of astees. (Tol 20) 1933 
Mad 242 (243) ; 56 Mad 508 (DBh 

[8] The docirino o! cypres is applied where from 
lapse of time and changes of dreumatanees, it is 
impossible beneficially lo apply property left by foun- 
der ©saotly as per his directions. (Vol 19) 1982 Bom 
191 (192). 

[4] Subscriptions paid by persons for specific and 
well defined charitable object io committee of subs- 
cribers — Members of committee are trustees in either 
case if object is shown practicable or impracticable — 
In ©vent of impracticability committee can neither 
©.bandon soham© nor make cypres .application of fund 
on ground of general charitable intent without recourse 
te Court. (Vol 24) 1937 P C 240 (241) i 31 Sind L R 
585 (P C). 

3. Trust for pajTOent of debts.— [1] Trust for 
payment ol debts specified in deed — Creditors not 
specified are not entitled to be paid by the trustees out 
Of their discretion, (Vol 26) 1939 Oudh 161 (174) : 
34 Luck 548 (DB). 

4. Explanation. — [I] The explanation to the 

section Implies that interest can ba paid on debts 
which bear interest but it cannot ba inferred from 
the language used that it Is ineumbent on the trustees 
in every case to pay interest on interest bearing debt®. 
The sentence ‘tonlees a contrary intention be ex- 
pressed” is very important and shows that tho provi- 
sion contained in the explanation Is subject to the 
terms of the deed ol trust and where the deed of 
trust makes no provision for payment of any interest 
on the debts spee’fied in explanation toS. 11 will 


not entitle the creditors to claim interest. (Vol 26 
1939 Oudh 161 (175, 176) ; 14 Luck 548 (DB). 

SECTION 13--SYNOPSIS. 

1. “Maintain suits.” 

2. “Such other steps.” 

1. “Maintain suits.” — [1] Suit by a trustee 
against a banker to recover trust moneys misapplied by 
him does not come under Section 92, 0. P. G. He may 
institute the suit without the sanction of the Advocate- 
aencral. (Vol 251 1938 Mad 999 (1004) : I L E i(1938) 
Mad 121 iDB). 

[2] Where none of the tiusts created by the testator 
is iQ existence, the trustees oecome merely baie trus- 
tees and have no right o! suit with regard to trust pro- 
perty. ^Vol 27) 1940 Cal 228 (232), 

2. “Such other steps.” — [1] Trustees are en- 
titled to carry out provisions of trust deed till suit 
challenging trust is decreed. (Vol 28) 1941 Bom 56 
(59) : I L R (1941) Bom 170 (DB). 

[2] Testator created trust by will which was de- 
puted by daughters and grandson — Trustees paying 
Rs. 5,000, to them to save trust is act dona in 
interest of the trust. (Vol 21) 1934 Lah 47 (47) (DB). 

[3] Mesne profits and costs of suits should not ba 
ordered against trustees as they are bound to defend 
suits seeking to extinguish the trust. (Vol 28) 1941 
Bom 56 (59) : I L R (1941) Bom 170 (DB). 

Section 14--Note 1 

[1] Trustee acquiring property in that; capacity 
cannot claim adverse possession until he gei^ a proper 
discharge. (Vol 22) 1935 All 458 (458) 

[2] No person accepting position of trustee or oi 
quasi- trustee and acquiring trust property can assert 
adverse title until bo obtains proper discharge from 
trust (Vol 25) 1938 Nag 335 (346) : I L B (1939) Nag 
3 (rB). 

[3] Trustee’s falsa assertion of ownership is sufficient 
ground for his removal. (Vo) 9) 1922 P 0 325 (332); 
45 Mad 565 ; 49 Ind App 237 (PC). 

[4] Property under void trust can ba adversely 
possessed by trustee. S. 10, Limitation Act has no 
application. (Vol 29) 1942 P C 64 (66 & 67) : 69 Ind 
App 137: I L B (1942) Ear (P 0) 166 (P 0). 
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15 » A trustee is bound to deal with the trast- property as caiifuliy ns niun of ordinary 
Care legaiied from trustee, prudence would deal with euch property if it were Ms own; and, in the 
absence of a contract to tbs contrary, a trustee so dealing is not responsible for the loss, destruc- 
lion or deterioration of the trust- property. 

Hjiisiraiio'AS. 

faj Af living in CaioniU, i£ a trustee for B, living in Bombay. A remits tcust-funds lo B by bills drawn by 
a person of undoubted credit In favour cf the trustee as suoh, and payable at Bombay, The^biils arc disboiaonred, 
A is not bound to make good the loss. 

fbj A, a trustee of leasehold property, directs the tenant to pay the rents on account of the trust to a bankei, 
-B, then In credit. The rents are accordingiy paid to B, and A leaves the money with B only till wanted. Before 
^he money is drawn oat, B becomes insolvent. A, having had no leason to believe that B was in Insolvent oiroam- 
stances, is not bound to make good the loss. 

fc) A, a trustee of two debts for B, releases one and compounds the other, in good faith, and reasonably 
believing that it is for B’s interest to do so. A is not bound to make good any loss caused thereby lo B. 

fdj A, a trustee directed to soil tbo trust-property by auction, sells the same, but does not advertise the saio 
ind otherwise fails in reasonable diligence in inviting compailtion. A is bound to make good the loss caused 
thereby to the beneficiary. 

(ej A, Si trustee for B, in esecutlon of his trust, sells the trust-property, faui fiom want Df due diligence on his 
part fails to receive part of the purchasa-moncy. A is bound to make good the loss thereby caused to B. 

ffj A, a trustee for B of a policy of insurance, has funds in hand for payment of the premiums. A neglects 
:o pay the premiums, and the policy is consequently forfeited, A is bound to make good the loss to B. 

(gj A bequeaths certain moneys to B and 0 as trustees, and authorizes them to continao trust-moneys upon 
c-he personal security of a certain firm in which A had himself invested them. A dies, and a change takes place 
in the firm. B and G must not permit the moneys to remain upon the personal security of the new firm. 

fhj A, a trustee for B, allows the trust to be executed solely by bis co-trustee, C. C misapplies the trust- 
pioperty. A is personally answerable for the loss resulting to B. 

16. WherQ the trust is created for the benefit of several persons in succession, and the truat- 
Conversion of perishable property is of a wasting nature or a future or reversionary interest, the 
property. trustee is bound, unless an intention to the contrary may be ijoferred 

from the instrument of trust, to convert tbo property into property of a permanent and immediately 
profitable character. 

Illustrations 

(a) A bequeaths to B U1 hts pcopeity in trust for C during his life, and on his death for B, and on B’s death 
for B. A's jpropeity consists of three leasehold houses, and there Is nothing m -I’s will to show that he intended 
the houses to be enjoyed in specie. B should sell the houses, and invest the proceeds in accordance with 
section 20. 

(h) A bequeaths to B his three leasehold houses in Calcutta and all the furniture theroln in trust for G during 
his life, and on his death for B, and on B’s death for E H<=‘re an intention that the houses and furniture should 
be enjoyed in specie appears clearly, and B should not sell them. 


17. Where there are more beneficiaries than one the trustee is bound to be impartial, and 
Trustee to be impartial. must not execute tbo trust for the advantage of one at the expense o! 
another. 

Where the trustee has a discretionary power, nothing in this scctloii shall be deemed to 
authorize the Court to control the exercise reasonably and in good faith of such discretion. 

Illustration* 


A, a trustee for B, C and B, is empowered io chooBS between several specified modes of investing the trust- 
property. A in good faith chooses one of these modes, The Court will not interfere, aUliough the result of the 
I hoice may be to vary the lelative rights of B, C and B. 

18« Where the truaB ia created for the benefit of several persons in succession and one of 
Trustee to prevent waste, them is ill possession of the trust property, if he commits, or threatens 
to commit, any act which is destructive or permanently injurious thereto, the trustee is bound to 
take measures to prevent such act. 


Section 14— Note 1 feentd.j 

[5] Where appointer of trustee professes to appoint 
manager of trust property which he falsely claims as 
his own and does not appoint him as trustee of those 
properties which are already trust properties, the 
irustee is not properly appointed. (Yol 11) 1924 
P G 221 (226) : 47 Mad 882: 51 Ind App 282 (P C), • 
Section 15 «- Note 1 

[1] Discretion under S. 15 la subject to special restric- 
tions imposed by other Bections, (Voi S) 1916 Mad 897 
(899) : 38 Mad 71 (DB), 

[2] Clause 2 of S. 15 does not apply when S. 20 is 
disregarded. (Yol 3)1916 Mavd 897(900j: SfiMad 7i(DB). 


[S] The rule of conduct laid down by S. 15 applies 
also to a trustee of a charitable institution or endow- 
ment. (Yol 4) 1917 Mad 356 (356) (D B). 

[4] Trustee of temple leading funds to relatives is 
not protected. (Yol 2-5) 1938 Nag 30 (32) : I L B (1940) 
Nag 94 (D B). 

[5] Trustees recovering large sums from debtors but 
allowing some debts to ba time-barred cannot be mode 
personally liable for such sums. (Yol 21) 1934 Iiah 47 
(48) (D B). 

[6] Obligations of trustee cannot be abrogated or 
minimised by covenant. (Yol 27) 1940 Oal 387 f343)i 
I L B (1940) 1 Cal 372 (B B). 
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19 « k trustee is bound (a) to keep dear and aociirate accounts of tlitj trusc-ioroperty, and (b). 
Accounts and information > at all reasonable times, at the request of the beneficiary, to furnish Mm 
with Ml and accurate information as to the amount and state of tha property, 

20. Where the trust- property consists oi money and cannot bv ai plied immediately or at an 
Investment o! trust- early date to the purposes of the trust, the Linstee is bound (subject to 
any direction contained in the instrument of trust) to invest the mon©^ 
on the following securities, and on no others — • 

(a} in promissory notes, debentures, stock or other securities ^[of any ’^[Provincial 
Government] or] of the ^[Central Government], or of the United Kingdom of Great 
Britain and Ireland , 


SECTION 19 — SYNOPSIS 

1. Trustee bound to keep clear and accurate 

accounts. 

2. “Bound to furnish beneficiary with iull mioTiraa- 

tion, etc.” 

3. Suit for accounts. 

4. Liability to account. 

5. Other illustrative cases. 

1 Trustee bound to keep clear and accur«ite 
accounts.— [1] Trustee must keep clear and accurate 
iiGOOunts of trust property keeping it apart from bis 
private property. Court should scrutinize tho accounts 
before passing it. (*11) 10 Mad L Tim 353 (356) (DB 
(’09) 11 Bom L E 1267 (1278). 

2. “Bound to furnish beneficiary with full infor- 
mation, etc.“’ — [1] Trustee cannot refuse to show the 
accounts which he is bound to keep to the ultimate 
banefioiaries, fVo! 19) 1982 Bom 122 (127) ; 56 Bom 
242 (F B), 

[2] In case of wrongful acts of trustee raaklug it 
impossible to discover state of property every presump- 
tion against him must be made. i,Vol 8 1921 Pat 431 
(488) (DBj, 

3, Suit for accounts. — [1] Trustee rscoiving 
trust money has to account for it. It is no defence to 
say that he handed it over to eo*trustess. { 41) 1941 
Nag h Jour 587 (5S6) (D B). 

[2] Loss occasioned by i.egligent acts or omidSion or 
'wilfui defaults of deceased trustee must bs mads ^ood 
from h is assets. Cause of action survives as loss ariseb 
from breach oi fiduciary relation. (Yol 27) 1940 Cal B37 
(343) ; I Ii E (1940) 1 Cal 372 (B B). 

[3] A cestui que irusi can call upon an agent of the 
trustee, who has fraudulently mixed himaeU up with a 
breach of trust, for an account. (Vol 21) 1984 Mad 367 
(370) : 57 Mad 1031 {D B), 

[4] In suit lor breach of trust, common account 
which will give beneficiaries liberty to surcharge and 
falsify must be taken and not account on looting of w il- 
ful default. (Voi 21) 1934 Mad 448 (455) (DB). 

[5] Trustee suing and incurring liability to costs is 
personally liable for the same unless Court directs the 
costs to come out of estate. (Tol 22) 1936 Mad 5 (5) 
(D B)*i<(Yol 15) 1928 Had 180 (188); 51 Mad 291 (DB). 

[6] When suit is by cestm qite trust against the 
legal representative oi trustee, burden is on plaintifi to 
establish what was surplus In trustee’s hands. (Voi 27} 
1940 Cai 337 (345) : I L E (1940) 1 Cal 372 (D B). 

[7] In account suit by beneficiary against trustee, 
latter can get decree for payment I! he is in surplusage , 
(Vol 27) 1940 Oal S37 (344) : I Ii B (1940) 1 Oal 372 
(D B). 

[8] Where trustee’s legal lepresentative sues the 
C6Stu% que trust to enforoe right of indemnity of the 
deceased trustee, plain tifi should prove that the amount 
spent was from the private funds of the trustee for the 
trust. (Vol 27) 1940 Cai 337 (345) : I L B (1940) 1 Cal 
B72 (DB). 


[9] Suit for accounts agamst legal representative of 
a trustee is in essence suit for recovery of trust fund. 
He stands in the position of volunteer. (Vol 27) 1940 
Cal 337 (345) : I L B (1940) 1 Cal 372 {D B). 

[10] Suit for accounts is not maintainable against 
the legal representatives of a deceased agent or trustee 
or eo'tnistee. But a suit does lie against him for the 
recovery of money misapxuopriated by the deceasedp 
The decree would be against the assets of the deceased, 
(’42) 46 Cal W N 885 (D B). 

[11] When suit fox account is filed burden of proo? 
is always on trustee uheiher he is plaintiff or defeii" 
dant. (Vol 27) 1940 Cai 317 (345) ; I L B (1940) 1 Cal 
372 (D B), 

4. Liability to account. — [1] A agreeing to col- 
lect sums for charitable society from customer propor- 
tionate to ovary sale of goods, becomes trustee of such 
money and the society is entitled to an account from A 
of all moneys already collected or to be collected in 
future. (Vol 24) 1937 Pat 368 (360) (D B). 

[2] Persons entrusted with fund for temple are trus- 
tees who can be called to account by the managers— I'' 
such persons are agents to trustees they are account- 
able to them atone and not to cestm que imst. (Voi 23^ 
1936 Bom 412 (414^ (D L . 

[3] Trustee mixing b^s money with trust money and 
keeping mixed fund hi ^iseif or with volunteer — Cesiu^ 
que Imst has chargo ovoi entire fund for so much afe 
represents trust money — Account is only necessary fo? 
ascertaining trust money, (Yol 27) 19 JO Cal 337 (345)“ 
I L B (1940) 1 Cal 372 (D D). 

[4] A having divested himself of all rights in ppt of 
the family property by a transfer to a deity, is not 
entitled to claim accounts from the manager of the 
property, (Vol 33) 1946 Nag 21 (22) ; I L R (1945) 
Nag 820. 

5. Other illustrative cases. — [1] When funds 
are with agents of trustee in whom funds are not vest- 
ed, cestui que trtiU have no remedy against agents. 
Agents are accountable only to principals. (Vol 23) 1936 
Bom 412 (414) (DB}. 

[2] Beneficiaries are not entitled to accounting uniosa 
breach of trust is alleged, Vol 33) 1946 Nag 21 (22) ; 
IDE (1945) Nag 820 

[3] A agreeing to collect sums for charitable society 
from customer proportionate to sale of goods, but fall- 
ing into arrears, executed a hatohita promising to pay 
the sum due— The hatehita cannot be enforced, it being 
without consideracion. ^Tol 24) 1937 Pat 358 (380) 
(D B). 

SECTION 20 - SYNOPSIS 

1 . Investment and Eorms. 

2. Liability for disregard of the section. 

3. Duty of trustee, 

4. Powers of Court, 
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®^CProYided thai; secuntieSj both tbe principal wbereof and the ^sriiaroon shall have 

been fully and unconditionally guaranteed by any suols Go^emmsntj shall be 
deemed, for the purposes of this clause, to be securities of suGh GoTemmentl; 

'h) in bonds, debentures and annuities ^[charged or secured by tho Inipexlal Parliament 
on the revenues of India or of the Pederation or of any Province] ; 


'‘[Piovidod that, after the fifteenth day of Eebiuary, 1916, no money shall he invested m 
any such annuity being a terminable annuity unless a sinking fund has been 
established in connection with such annuity; but nothing in this proviso shall apply 
to mvestments made before the date aforesaid] ; 

in India three and a half per cent, stock, India three per cent, stock, India two and 
a Iinlf per cent, stock or any other capital stock which may at any time hereafter 
bo issued by the Secretary of State for India in Council under the authority of an 
Acijof Parliamenc and charged on the revenues of India] "[or which may be issued 
by the Secretary of State on behalf of the Governor-Generai in Council under the 
provisions of Part xill of the Government of India Act. 1925^] ; 


c. In stock or debentures of, or shares in, Railway or other Companies the interest 
whereon shall have been guaranteed by the Secretary of State for India in Council 
^[or by the ° [Central Government] ] ^ [or in debentures of tho Bombay 3 [Provincial] 
Co-operative Bank, Limited, tbe interest wbereon shall have been guaranteed by 
the Secretary of State for India in Council] ^[or the ProTlncial Government of 
Bombay] ; 

in debentures or other securities for money issued, under tho authority of any Act 
. of a. Legislature established in British India, by or on behalf of any municipal body, 
port trust or city improvement trust in any Presidency. town, or in Rangoon Town, 
or by or on behalf of the trustees of the port of Karachi;] 

"c on a first mortgage of immoveable pioperty situate in British India : Provided that 
the property is not a leasehold for a term of years and that the value of the 
iproperfey exceeds by one-third or, if consisting of buildings, exceeds by one-half the 
mortgage-money: or 

(fj on any other security expressly authorized by the instrument of trust, or by any 
rale which tbe High Court may from time to time prescribe in this behalf ; 

^ Provided that, where there is a person competent to contract and entitled in possession to 
receive the income of the trust property for his life, or for any greater esfsate, no investment on 
any security mentioned or referred to in clauses (d)^ (e), and (fj shall be made w’uLout his consent 
FU writing, 

fa] Inst^fted by hjLB PepealiBg nnj Amending Aci, 1920 (31 of 1920), S- 2 and 8eb. I. [b] Suhshkitedhz 
A. 0. for “Local G-overnment”. [c] Substituted by A, 0. for "Government of India", [d] Inserted by 
tbe Indian Trusts (Amendment) Act, 1934 (18 [XYIIl] of 1934), S. 2. [e] B%ibsi%iutQdh^ A. 0. for “charged 

by tbs Imporial Parliament cn tbe levenues of India”, ff] Inseited by the Indian Trusts (Amendment 
Act, 1916 (1 [I] o! 1916), S. 2, [g] hiseried by A. 0. [h] 26 Geo. V & 1 Ed^. Till G, 2. [i] Inserted 

by tbe Indian Trusts (Amendment) Act, 1917 (21 [SXI] of 1917), S 2. fi] Suosjiiihted by tbe Repealing 
and Amending Act, 1925 (37 of 1025), S. 2 and Sch. I for “Central”, [k] Suustikited tbe Indian Trusts 
(Amendment) Act, 1908 (3 [III] of 190S), S. 2. 


Section 20 fcoztdo) 

L Investment c.nd forms — [1] Ine forms of in- 
strument menliloned in S. 20 of tbo Indian Trusts Act 
are restricted culy to private trii'sts and do not neces- 
aarily exhaust the modes of investment permissible m 
the case of cbaritaMs trusts. lYol 4^ 1917 Mad 355 
^356) (D B), 

[2] Section 20 wMch regulates the mode in which a 
trustee is to make investment is not controlled by S. 15. 
Trust monies payable to a minor cannot be applied for 
the trust at an early date as tbe trustees cannot pay 
the money, until the minor becomes sui juris. And 
even as regards money capable of being so applied at an 
early data, ii tha trustee takes the responsibility of 
keeping the money in investment for a long time, he 
must make the mvestment according to his obligations 
as trustee. (Yoi 3) 1016 Mad 897 «898) ; 38 Mad 71 
{B B). 

[3] Purohas© of a bouse is not an Investment autbori- 
eed by S. 20, ^?ol 20) 1933 Mad 628 (630) (D B). 


2. Liability for disregard oi the section, — 
Disregard of S. 20 amounts to a breach of trust even 
though the act is honest. (Vol 3) 1916 Mad 897 (899) ; 
38 Mad 71 (D B). 

[2] Lessee agreed to depoBS year’s lease amount with 
lessor— On lessee's request lessor deposited in Bank— 
WThen Bank failed it was held that oven as trustee 
lessor was not liable for loss. (Yol 3) 1916 Mad 636 (637 1 
(D B). 

3. Duty of trustee, ~ -- [1] For disposing trust 
funds trustee must consider whether it is prudent and 
right to do so. ^Vol 21) 1931 P C 243 (246) (P 0). 

[2] When trustee appoints surveyor to obtain true 
valuation, it is proper if his advioa can be prudently 
taken into account for arriving at decision. (Yol 27") 
1940 Rang 207 (213j- 1940 Bang L R 273 (D B), 

[3] A person making an advance upon his owr 
account upon the security oi immovable property may 
no doubt be infinenced to do so partly by the value of 
the security itself and partly by Ms estimate of the 
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^[201« (l) X irufitec. may invest in any of ILo securities mentioned Of lofefred to 11 
Powas to parcRase retleeni' section 20. notwithstanding that the same may be redeemable) and time 
nMe stock ai a premium. the price exceeds the redemption valae : 

Provided that a trustee may not purchase at a ] i-ice oxcoeding its redcrnptloii value any 
security mentioned or referred to in clauses fcj and (d) of seotion 20 which is liable to be 
’odeemed within fifteen ^’■ears of the date of purchase at par or at some other fixed rat© orpurchMc 
any such security as is mentioned or referred to in the said clauses which is liable to be redeemed 
at par or at some other fixed rate at a price exceeding fifteen per centum above par or such other 
fixed rate* 

C9J A trustee may retain until redemption any redeemable stock, fund or ssourily which may 
have been purchased in accordance with this section.] 

[a] Inserted by the Indian Trusts (Amendment) Act, 1916 (1 [I] of 1916), S. 3. 


Mortgage of land pledged 
to Government under Act 
XXVI o! 1871. 

Deposit in Government 
Havings Bank, 


21 . Nothing in section 20 shall apply to investments made befoiv 
this Act comes into force, or shall be deemed to preclude an investment 
on a mortgage of immoveable properf y already pledged as security for 
an advance under the Land Improvement Act, 1871®, or, in case the 
trust-money does not exceed three thousand rupees, a deposit thereof in 
a, Government Savings Bank. 

[a] See now the Land Improvement Loans Act, 1883 (19 [XIX] of 1883). 

22. Where a trustee directed to sell within a specified time extends such umo, the burden ot 
Salo by trustee directed proving, as between himself and the beneficiary, that the latter is not* 
to sell within specified time, prejudiced by the extension lies upon the trustee, unless the extension 
has been authoiized by a principal Civil Court of original jurisdiction. 

Illustration, ^ 


A bequeaths property to B, directing him with all convenient speed and wiihin five years to sell it, and 
apply the proceeds for the benefit of C. In the exercise of reasonable discretion, B postpones tb© sale lor sis years. 
The sale is not thereby rendered invalid, but’O, alleging that he has been injured by the postponement, institutes 
a suit against B to obtain compensation. In such suit the burden of proving that C has not been injured 
lies on B. 


23. Where the trustee commits a breach of trust, he is liable to make good the loss which 
Liability for breach of the trust- property or the beueficiaiy has thereby sustained, unless the 
h'ust. beneficiary has by fraud induced the trustee to commit the breach, or 

the beneficiary, being competent to contract, has himself, without coercion or undue influence 


Section 20-~Note 3 (contd.) 

BOivency and character of borrower. Bat a trustee may 
not blend these considerations together. He must not 
allow the character or solvency of the borrower to weigh 
with him so as to make his advance, in effect, an 
advance, not upon the security offered, but upon a con- 
sideration of other matters which seems to make it safe 
not to rely upon the security alone, (Vol 27] 1940 Bang 
207 (214): 1940 BangL B 273 (D B). 

[3a] Trustee can mis moneys of one trust with 
those of others or with his own money if his drawings 
from mixed fund are proper and there is no breach of 
trust. (Vol27) 1940 EaDg225 (227) (DB). 

[4] Where at any moment it might have been neces- 
sary for the trustee to produce the funds in his hand, 
it cannot be held that the trustee was bound to Unvast 
the funds. (Yul 10) 1923 Mad 147(151]; 46 Mud 47(DB). 

[6] It is not open to a trustee to invest trust funds 
in debentures of a municipal body outside a Presidency- 
town or Bangoon Town. (Yol 33) 1946 Bom 159 (162) 
(D B). 

[6] A municipality is not a trustee in respect of the 
provident fund of its employees and is not restricted to 
invest the fund in securities mentioned m the section. 
(Yol S3) 1946 Bom 169 (162) (D B). 

[7] Care to be applied to a temporary investment of 
capital can be no less than that which the Trusts Act 
requires for an investment of current expenditure not 
Immediately wanted, and so an omission to apply the 
game standard of c4re would amount to the kind of 


neglect coutemplated by S. 15. (Yol 25) 1938 Nag 36 
(32) : i L B (1940) Nag 94 {D B). 

4. Powers of Court. —[1] incases of emergency 
not provided for by the irnst instrument and not with 
in the contemplation of the author of the trust, the 
Court has power under its extraordinary jurisdiction to 
sanction the trustees doing acts whioh are necessary 
for the protection of the trust estate although not ex- 
pressly authoi ised by the trust Instrument. But the 
jurisdiction is of an extremely delicate character and 
must be exercised with the greatest caution. Where 
house property was subject to a large set back under 
the Municipai Regulations and was in urgent need ol 
sanitary and other heavy repairs, the Court sanctioned 
the sale of the property by the trustees, although the 
trust settlement contained no power o! sal©. (Vol 6) 1919 
Bom 119 (121); 43 Bom 619, 

[2] Neither S, 36 nor S. 40 oonlsrs a power of sale 
on the trustee when the instrument does not pro^ 
vide for it. (Yol G) 1919 Bom 119 (121) : 43 Bom 519, 

SECTION 23 -- SYNOPSIS 

1. Breach of trust—General. 

2. Making good the loss. 

3. Suits against trustee. 

4. Liability for interest. 

5. Liability to account and failure. 

6. Effect of concurrence or acc^uiescence. 

7. Clause (e). 

8. Clause (f). 
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liaving betjn brougui Lear on liirn^ concurred in tlie breach, or subsequontly acquiesced tbereia , 
with Ml knowledge of the facts of the case and of Ms rights as against the trustee. 

A truetee committing a breach of trust is not liable to pay interest except in the following 
^ases : 

(a) where he has acraally received interest : 

(h) where the breach consists in mireasonabie delay in payin^i trust money to the bene, 
hoiary : 

( c) where the trussee ought to have received interest, but has not done so J 

(d) where ho may be fairly presumed to have received interest. 

He is liablo, ia case faj, to account for the interest actually received, and, in cases (hj^ (g) 
Tad (d)i to account for simple interest at the rate of six per CGiit. per annum, unless the Court 
otherwise directs. 

( 0) Whem the breach consists in failure to inv^est trust. money and to accumulate the interest 
01 * dividends therocn, he is liable to account for compound interest imth half yearly rests) at tho 
same rate. 

(f) "Wiier© the breach consists in the emijloyment of trust-property or the proceeds thereof 
ill trade or business, he is liable to account, at the option of the beneficiary, either for oomponnci 
Interest (with haif.yearly rests) at the same rate, or for the nett profits ma^e by such employmenfco 

Illustrations. 


faj A trustise ijuprof-erlj leaves trust- property outstanding, and it is conseguently lost : he is liable to 
make good the property lost, but he is not liable to pay interest theieon. 

(h) A bequeaths a bouse to B in trust to sell it and pay the proceeds to C. I> neglects to sell the house fot 
a great length of timQj vrhereby the house is deteriorated and its maikeb iDrice falls. B is answerable to C for 
the loss. 

foj A trustee is gutlly of unreasonable delay in investing trust-money in accordance with section 2C, or in 
paying it to tha beneficiary. The trustee is liable to pay interest thereon for the period of the delay, 

fdjTbe duty cf the trustee is to invest trust-money in any of the securities mentioned in section 20, 
-'lause fa), fb), fcj 0 :: fdj Instead of so doing, he retains the money in his hands. He is liable, at the option of 
the beneficiary, to be charged either with the amount of the principal money and interest, or with the amount of 
:!uoh securities as he might have purchased with the trust-money when the investment should have been made 
and the intermediate dividends and interest thereon. 

fej The instrument of trust directs the trustee to invest trust-money either in any such securities or on a 
mortgage of immoveable property. The trustee does neither. He is liable for the principal money and interest. 

ffj The mstrumenti of trust directs the trustee to invest trust-money in any of such seeuritiea and to 
accumulate tha dividends thereon. Tha trustee disregards the direction. He is liable, at the option of the 
beneficiary, to be charged either with the amount of the principal money and compound interest, or with the 
amount of such securitias as he might have purchased with the trust- money when the investment should have 
been made, together with the amount of the accumulation which would have arisen from a proper investment of 
the intermediate dividends. 

(g) Trust-property is invested in one of the securities mentioned in saction'.20, clause (a), (b), (c) or (d). 
The trustee sells sooh security for some purpose not authorized by the terms of the instrument of trust. He is 
liable, at the option of the beneficiary, either to replace the security with the intermediate dividends and 
interest thereon, or to account for the proceeds of the sale with interest thereon. 

(h) The trust-property consists of land. The trustee sells the land to a purchaser for a condderation 
without notice of the trust. The trustee is liable, at the option ol the beneficiary, to purchase other iand of equal 
value to be settled upon the like trust, or to be charged with the proceeds of the sale with interest. 


Section 23 (contdj 

1. Breach of trust— General. — [1] As a matter of 
procedure, breaches of trust, both positive and negative 
(wilful default) must be pleaded at the outset unless the 
trustee has refused to show the trust account, (Yol 23) 
1936 Bom SO (S3) (D B). 

[2] Agreement by trustee to discharge post-settle- 
ment debts of settlor, is breach of trust where object of 
trust is to pay pre- settlement debts and provide for 
settlor’s family. Where act of trustee amounts to breach 
of trust, he must show that tiansaotion was beneficial 
to beneficiary. Beneficiary need not prove breach of 
trust where transaction unreasonably throws great burden 
on trust property. (’09) 32 Mad 490 (499, 601) (D B). 
(Affirmed on appeal in (Yol 2) 1915 P C 33:39 Mad 115 
(P C).) 

[3J Just as a trustee cannot set up any title adverse 
to that of the cestui gue trust, so also the beneficiary 
cannot repud’ate the ixma f%de acts of the trustee entered 
upon for the benefit ol the beneficiary or the cestui gm 
trust. (Yol 22| 1935 Oudh 394 (397) : 11 Luck 209 
(DB), 


[4] On breach of trust, trustee does not cease to ba 
trustee. (Yol 26) 1939 Mad 154 (155) (D B). 

[o] Succeeding trustee may a^^uire a good title from 
an outsider against trust only, if the former was not a 
party to the original misappropriation. (Yol 9) 1922 
Mad 409 (412) (D B). 

[6] In suit for breach of trust, account taken must be 
common account giving beneficiaries liberty to surcharge 
and falsify but not account on footing of wilful default. 
(Yol 21 ) 1934 Mad 448 (466) (D B). 

[6a] Trustee not rendering accounts properly but 
retaining trust money in his hands — He must pay in- 
terest even if debt does not ordinarily carry interest. 
(Yol 21) 1934 Mad 448 (454) (DB). 

[7] Banker knowingly making himself parly to 
misappropriation of trust funds is liable to refund— 
Direct' notice from party is not necessary — Action 
against Banker must not b© treated as one for damages 
but is one for accounts lor breach of trust, (Yol 6) 1919 
P 0 184 (186) (P C). 

[8] Mere change if name of charities brought about 
by trustees would, not amount to breach of trust to 
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Section 23 — Note 1 {ccntd,) 

lustify their reiaoval. (Vol 29) 1942 IJoai SOS (211) : 

I L E (1942) Bom 546 (D B). 

[9] Guardian using ward's money In business must 
aceoimt lor profits made or might have been realised — 
Guardian’s negleefc ol duty amounts to breaeh of trust 
and ward must be compensated for loss caused thereby. 
i‘?ol7) 1920 Lah 291 (292);1919 Pen Re No. 157 (DB). 

2. Making good the loss.~-[l] The principles on 
which ih© cesh&i trust is entitled to relief limited 
so the personal assets of tlio trustee in the bands of his 
legal representative are ; The first principle is that a 
trustee la liable to make good loss caused by breach of 
trust. The cause of action to obtain compensation sur- 
vives and his legal representative is bound to make good 
the loss out of assets which he receives. The second 
principle is that a cesi%i qu& trust is entitled to follow 
the trust property whatever shape or form it takes, in 
the hands of a volunteer. The same principle apiplies 
even when the trust property is money, provided it can 
be traced. (Yol 27) 1940 Gal 337 (343) : I L B (1940) 1 
Oal 372 (DB). 

[2] Where trustee wrongfully appropriates the trust 
money and fails to utilize it in redeeming the bene- 
ficiary’s property as directed by the author of the trust, 
the cestui que trust has a right to be indemnified. 
(Vol 15) 1928 Mad 43 (45). 

[3] The loss occasioned by acts and omissions and 
wilful defaults of the late trustee must be made good 
from bis assets in the hands of his legal representative. 
(Vol 27) 1940 Cal 337 (345) : ILB (1940) 1 Cal 37‘2(DB). 

[4] The sons of a deceased father are not liable in 
respect of a claim against him for criminal breach of 
trust (Yol 21) 1934 P C 238 (242) : 61 Ind App 350 : 
56 All 648 (PC). 

[6] Loss occasioned by negligent acts or omissions or 
wilful defaults of deceased trustee must be made good 
from his assets. Cause of action survives as loss arises 
from breach of fiduciary relation. {Vol 27) 1940 Cal 
337 (343) : I L R (1940) i Cai 372 (DB). 

[6] A trustee for payment to creditors if he fails to 
exercise due diligence in his duties must be debited 
with the loss caused by his laches and should not he 
allowed costs of suit instituted by him after limitation. 
(Vol 5) 1918 Mad 807 (810) (DB), 

[7] If the ward’s money ate used by guardian in bis 
business he should account for profits he had made or 
could have made but for gross or wilful default. Every 
plain neglect of duty by a guardian amounts to a* breach 
of trust and he must compensate hia ward for any loss 
occasioned thereby. (Vol 7) 1920 Lah 291 (292) : 1919 
Pun Re No. 157 (DE). 

[8] The object of a marriage settlement by way of trust 
is to protect the beneficiary against herself ; and merely 
because the beneficiary happens to know that the trust 
fund or any part thereof is to be invested in a particular 
manner and consents thereto, the trustees are not 
absolved from liability under S. 23 unless she concurred 
or acquiesced in the breach with full knowledge of the 
facts of the case and of her rights as against the trustees. 
(Vol 22) 1935 Rang 146 (147) (DB). 

[9] Banker applying what he knows as trust funds 
in discharge or reduction of a debt of a customer in 
breach of trust, is liable for the money to the trust. 
(Vol 26) 1938 Mad 999 (1001):ILE (1939) Mad 121 (DB). 

3, Suits against trustee. — [1] Cause of action, 
survives against legal representatives of deceased trustee. 
(Vol 21) 1934 Mad 448 (455) (DB) © (Vol 27} 1940 Cal 
337 (346) : I L R (1940) 1 Cal 372 (DB). 

' [2] Under trust deed, father to be trustee for life and 
his sons to become trustees after his death — Breach of 
trust — Father if ceases to be trustee — Suit for mesne 
profits and possession by sods As regards mesne 


profits— The plaintifis were noti the present trostees and 
they were not enritled to maintaio the Bait in thai. 
capacity. (Vol 26) 1939 Mad 154 iW5) (DB). 

4. Liability* for interest — [; ] TruLtee for paymen.. 
to creditors is liable for loss d le to bis laehos— .Costs ol 
suits filed by Iiim after limitation ehouM not b© allowed 

- He must piy Interest on money retained alter pay- 
ment of debts, only when he ha: committed breach of 
trust —Negligence in trustee and contributory negligence 
in debtor — Trusteois not hable loi inter^^st. (Vol 5)191.S 
Mad 807 (810) (DBj. 

[2] Where a beneficiary under a waqf deed files . 
suit for recovery of his share cl tho profits from the 
property of the mittaioalli and che payment to unrea- 
sonably delayed, the beneficiary becomes entitled 'ftc 
interest on the amount claimed. (7ol 20) 1933 AH 18b 
(188) : 55 All 164 (DB). 

[3] Partnership dissolved on one partner assigninc 
his share — Remaining partners forming new firm-— 
Assignee is entitled to profits oi new firm or interest 
(Vol 16) 1929 Mad 627 (632) i 52 Mad 509 (DB). ((Vol 
2) 1915 P C 116 : 42 Cal 914 : 42 ^nd App 91 (PC), 
Bel. on.) 

[4] Muhammadan acting as a guardian o£hh 

brother’s property becomes liable to pay interest on the 
liquid assets held by him for minri toy virtue of S. 23 
read with Ss. 94 and 95. If guarf.,ian dies, estate would 
be liable tor interest. (Vol 30) 1943 Mad 264 (255): ILK 
(1943) Mad 654 (DB). 

[5] The words ^‘unless nhe Ocur: otherwise directs'’ 
in S. 23 allow the Court to grant a higher rate of 
interest if it considers it proper m do bo. It cannot 
grant interest on costs at a higher race than 6 per cent, 
but with this exception, the discrer.on of the Court is 
entirely unfettered. (Vol 32) 1945 Mai 297 (298) : ILB 
(1946) Mad 255 (DB). 

[6] Trustee InveBting money .n mauthorised security 
must be treated as failing to iavato juder CL (e) of S.23 
and he is liable for interest on money lost. iVol 3} 131 C 
Mad 897 (900) ; 38 Mad 71 (DB\ 

[7] Trustee receiving profits Trom Pcst property Is 
not ordinaiily liable for interest in ibe absence of any 
breach of trust. (Vol 10} 1923 Mai 147 (loi) : 46 Mad 
47 (DB). 

[8] Trustee using trust money -E private busineES 
need not pay more than 6 per cent, compound interest, 
(Vol 4) 1917 Mad 455 (455) (DB). 

[9] Co- owner is not trustee for othei merely because 
he is in enjoyment of joint properly and collects renis 
and profits himself, and, in absence of relationship as 
trustee and beneficiary, there can be no liability for 
payment of interest. (Vol 32) 1345 Mad 17 (17). 

[10] Trustee not rendering accounts properly-— They 
must pay interest even if debt does not ordinarily carry 
interest. (Vol 21) 1934 Mad 448 (454) (DB). 

5. Liability to account and failure. — [1] In pt 
suit for breach of trust, the acGCunti to be taken must foe 
a common account which will give the plalntffifs liberty 
to surcharge and falsify but not sn account on the foot- 
ing of wilful default. (Vol 21) 1934 Mai 448(453) (DB), 

[2] In ordinary circumstances, there can belittle 
doubt that the value of produce rents at the time and 
place of the receipt is the measure cl liability and not 
the price fetched by sales at a later dele. I! the person 
liable to account lor produce rent to hie employer should 
without fraud convert it to hto own use b> liability can- 
not be measured by the price at whioh the produce was 
subsequently sold. (Vol 9) 1322 Pat 698 (699) (DB). 

6. Effect of concurrence or acquiescence,— [IJ 
The onus is on the trustees, as soon as ii is established 
that a breach of trust has been committed, to satisfy the 
Court that the plaintifi concurred or acquiesced in the 
breach of trust with full knowledge o! the facts of th© 
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2^. A trustee who is liable for a loss oeoasioned by a breaoli of trust m respeet oi cue portion 
Ho set-oS allowed to of the trust- property cannot set-off against his liability a gain wMob has 
irustce. aGcruei^ to another porrion of the trust-property throngh another 

and distinct breach of trust. 

Hcn-iiabiiity for prede- 25« Where a trusBoe succeeds mother, be is nor. as such, liable for 

aessor’s default. r acts or defaults of his prcdocesgor. 

Hon*liab'ilty for eo- 20. Subject to the provisicns ci sections 13 ani one trustee is 

trustee's default. .jci. as such, liable for a breach of trasG committed by his co-trustee : 

Provided that, in the absence of an express declarat^’on to the contrary in the mstrument oi 
irast, a trustee is so liable— 

(a) where he deUvered trustproi eriy ro his co-trustee without seeing to its proper 
application ■- 

^h) where he a'lows his co- trustee to recei^-a rust-i roperty and fails to make due en- 
quiry as to ihe co-trustee’s dealings therewith or allows him lo retain it longer than 
the cireuiiistanees of the case reasonably require : 

(g) where he becomes eware of a breach ot trasL coniiniLtod or intended by ei:^ co-tmstee 
and either actively conceals it or doea not within a reasonable tim© take proper 
steps to protect the beneficiary’s interest, 

A CO- trustee who joins in signing a receipt for crust property and proves thau h© has not 
Joining in receipt for received the same is not answeraMe* by reason of such signature only, 
ronformifcy. for loss or misapplication of the property by his eo-trastee. 

Illusiraiionr 

A bequeaths certain progeitj to B and Cf and directs them tc sell it and invest the proceeds for tiie beneSf 
oi D. Jj and G accordingly sell the property, and the purchase-money is received hy^R and retained in bis 
hands. 0 pays no attention to the matter for two years, and then calls on B to make the investment. B is unable 
to do BO, becomes insolvent, and the purchase-money is lost. C may be compelled to make good the amount. 

2T. Where co-trustees jorntly commit a breach of trust, or where one of them by his neglect 
Several liability of co- enables the Other to commit a breach of trust each is liable to the benefi- 
trustees. Giary for the whole of the loss occasioned by such breach. 

But as between the rrustees themselves, if one be less guilty than another and has had to refund 
Contribution as between the loss, the former may compel the latter, or his legal representative to 
co-feruBtees. the extent of the assets he has received, to make good such loss ; and, if 

ail be equally guilty, any one or more of the trustees who has had to refund the loss may compel 
the others to contribute. 

Nothing in this section shall be deemed to authorize a trustee who has been guilty of fraud cc 
Institute a suit to compel contribution. 


Section 23 — Note 6 (co 7 iid,) 

ease and of his rights as against the trustees. (Vol 22) 
19S6 Rang 146 (148) (DB). 

7. Clause (e). — [1] Section 23, cl. (e) applies only 
to private trusts. (Vol 5) 1918 Blad 56 (58) (DB). 

[2] A trustee investing money in unauthorised secu- 
rity must be treated as failing to invest under S. 23, 
d. (e) and he is liable for interest on the money lost. 
IVoIS) 1916 Mad 897 (900) : 38 Mad 71 (DB). 

8. Clause (i ),^ — [1] Muhammadan trader dying 
leaving two major sons, widow and some minor sons 
and daughters — Major sons oontinuing trade as family 
trade for benefit of family — Sections 23 (f) and 88 apply 
and eldest son is bound to hold for o&er members of 
the family any advantage he had gained by utilizing 
shares of others for his own pecuniary advantage. 
iVol 18) 1931 Mad 653 (557, 668) : 64 Mad 543 (DB) 
®(Vol 24) 1937 Mad 675 (676). 

Section 26 — Note 1 

[1] One of the trustees constructing a building for 
his own private use with the knowledge, and without 
objection, of the other trustees, on a temple site and 
not denying ownership of temple is liable only to pay 
reasonable ground rent. (Vol 21) 1984 Mad 115 (118) ; 
57 Mad 315 (DB). 

[2] Co-trustee or new trustee can recover by suit the 
money found due by one trustee on audit report, (Vol 21) 
1834 Mad 115 (126) *. 57 Mad 316 (DB). 


[J] Two brothers A and B undertook to collect the 
outstandings on behalf of the minor son of deceased 
Actual collections made by A under the advice of B 
Bcld that both were in fiduciary relationship and B 
was also liable. (Vol 14) 1927 Bom 75 (77) {DBj. 

[4] It cannot be said that where some only of oartain 
trustees are known to have committed a breaoh of trust, 
a piaintifi must sue the whole body of trustees or none 
at all. It is true that when there are more trustees 
than one, all must join in the execution of the trust but 
it does not follow that when some of them commit a 
breach of trust, all of them must be deemed to have 
joined in it and must be sued collectively. (Vol 27} 1940’ 
Cal 376 (377) (DB). 

[5] All trustees are not jointly and severally liable 
when there is disunion among trustees and consequent 
impossibility of management. (Vol 21) 1934 Mad 115 
(il8) : 57 Mad 315 (DB). 

£6] Where a co-trustea nephew of tessator, tookiJead- 
ing part in administering trust other oo-trusfeee cannot 
ordinarily be liable for breach of trust committed by 
such co-trustee. (Vol 21) 1934 Lab 47 (48) (DB). 

Section 27 — Note I 

[1] Applicability of, to religious trusts Breach of 
trust — Unnecessary expenditure — Eight of contribution.. 
The prinQipie of the section applies to religious trusts 
also. (’12) 23 Mad h Jour 278 (281) (DB). 
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28. When any beneficiary’^ interest becomes \aot6d in aiiofer person , and ihe trustee, not 
N^n-liabilifcy of trustee baTing notice of the vesting, pays or delivers trast property to the person 

ol would have been entitled thereto in the absence of such vesting, the 
trustee is not liable for the property so paid or delivered. 

29. When tl 3 beneficiary’s interest is forfeited or awarded by legal adjudication “'[to the 
Liabilifcj of trustee 'wlicro Crown] , the trustee is bound to hold tho trust-property to the extent of 

benefioiary’s interest is for* interest for tho benefit of such person in such manner as ^[the Pro- 

.sited to tbo Crown. vincial Go\eriini 0 nt] may direct in this behalf. 

[a] SuhslUatcd bv A. 0, for ‘‘iSo Goveramsnfe''®® [b] Substituted by A, 0, for '‘the Governmeni;”, 


paying without notice 
transfer by beneficiary . 


SO. Subject to the provisions of the instrument o! trust and of soctions 23 and 2G, trustees 
Indemnity o! truateos, shall be respectively chargeable only for such moneys, stocks, funds and 
laeuritievS as they respectively actually receive and shall not be answerable the one for the other of 
ihem, nor for any banker, broker or other person in whose hands any trust- property may be placed, 
nor for the insufficiency or defieleney of any stocks, funds or seeuirities, nor otherwise for m^oL 
' nntary losses. 


CHAPTER IV. 

Of the Rights and Powers op Teustees. 


Bight to title*<Ieed. 3|. A trustee is entitled to have in Ms possession the instrument of 

umst and all the documents of title (if any) relating solely to the trust-property, 

82 , Every trustee may reimburse himself, or pay or discharge out of the trust* property, all 
Bight -to reimbursement expenses properly incurred in or about the execution of the trust, or the 
o! expenses. realization, preservation or benefit of the trast.prop0rty,or the protection 

or support of the beneficiary. 

If he pays such expenses out of his own pocket, he has a first charge upon the trust-property 
Tor such expenses and interest thereon ; but such charge (unless the expenses have been incurred 
with the sanction of a principal Civil Court of original jurisdiction) shall be enforced only by pro- 
hibiting any disposition of the trust-property without previous payment of such expenses and interest, 
If the trust-property fail, the trustee is entitled to recover from the beneficiary personally on 
whose behalf he acted, and at whose request, expressed or implied, he made the payment, the 
amount of such expenses. 

Where a trustee has by mistake made an over-payment to the beneficiary, he may reimburse 
Bight to ba recouped for the trust property out of the beneficiary’s interest. If such interest fail, 
erroneous ovez-pajment. the trustee is entitled to recover from th© beneficiary personally the 


amount of suc h over-payment. 

Section 30 — Note 1 

[1] Oo-owner collecting entire rents is not trustee 
for the others and is not liable for what ought to have 
been received. (Vol 32) 1945 Mad 17 (17), 

SECTION 32 — SYNOPSIS 

1. Right of indemnity. 

2. Creditor’s right of subrogation. 

3. Limitation. 

1. Right of indemnity, — [1] Trustee has right of 
indemnity against the estate for amounts spent in 
preserving the estate, in defending hia position as 
trustee and performing the obligations of the trast — 
The right is first charge on estate, (’10) 37 Oal 229 
(234) : 37 Ind App 27 (PC). 

[2] A trustee is entitled to be reimbursed the moneys 
spent by him on a bona fide litigation believed to be in 
the interest of the cestui gwe trust but a person not 
really entitled to the office oannot so claim. (T3) 25 
MadL Jour 452 (456KBB). 

[But see (Yol 16) 1928 Mad 180 (183) : 51 Mad 291 
(DB)1 

[3] Trustee is entitled to out of pocket expenses only 
till date of order o! removal. (Vol 3) 1916 Mad 67 (64) 
: 38 Mad 2f 0 (DB) ® (Yol 2) 1915 Mad 1196 (1198) : 
39 Mad 466 (DB), 

[4] Trustee of a religious or charitable trust can 
only re-imburse himself from rente and profits and not 


corpus of trust. (Yol 3) 1916 Mad 67 (82) t 38 Mad 260 

(D B). 

[5] Generally, a trustee supporting his title and 
succeeding in supporting the trust would be entitled to 
an order for costs out of the estate. Where, however, the 
trustees are guilty of misconduct in respect of the suit, 
that is, where their attitude throughout has been of not 
upholding the trust or assist the Court in upholding 
the trust, they are not entitled to the order for costs 
out of the estate, (Yol 28) 1941 Bom 307 (310).- 

[6] Trustee exceeding budget allotment for purposes 
binding on temple is not bound to make good excess 
amount spent by him. In the performance of festival, 
trustee is to be guided by his judgment. (Yol 24) 1937 
Mad 970 (971. 972). 

2. Creditor's right of subrogation. — - [1] The 
creditor is not debarred from a right of subrogation to 
get the benefit of trustee's right of indemnity by reason 
of the fact that ha was not, at the date of the transac- 
tion, aware that he was dealing with a trustee. Tha 
creditor may be impeded by any obstacle which the 
estate could raise against the trustee or executor and 
the creditor has the right to step into the shoes of the 
trustee but these shoes may be too small, or may nol 
be there at ail. Adequate or not, such is the only right 
which the law allows the creditor vis-a-vis the estate. 
Provided the suit be appropriately framed, the matter 
of subrogation and indemnity may be determined in 
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83. A person other than a trustee who has gained an ad\^antage from a breach of trust must 
E'gbt to indemnity from indemnify the trustee to the extent of the amount actually received 
gainer by breach of trust. Py person under the breach ; and where he is a beneficiary the 
trustee has a charge on his interest for such amount. 

Nothing in this section shall be deemed to entitle a trustee to be indemnified who has, in 
committing the breach of trust, been guilty of fraud. 

3^. Any trustee may, without instituting a suit, apply by petition to a principal Civil Court 
Bight to apply to Court ^f original jurisdiction for its opinion, advice or direction on any present 
ior opinion in" management questions respecting the management or administration of the triist- 
of trust-property. property other than questions of detail, difficulty or importance, not 

proper in the opinion of the Court for summary disposal. 

A copy of such petition shall be served upon, and the hearing thereof may be attended by, 
such of the persons interested in the application as the Court thinks fit. 

The trustee stating in good faith the facts in such petition and acting upon the opinion, advice 
or direction given by the Court shall be deemed, so far as regards his own responsibility, to have 
discharged his duty as such trustee in the subject-matter of the application. 

The costs of every application under this section shall be in the discretion of the Court to 


which it is made. 


Section 32 — Note 2 (contd.) 

the suit by the creditor against the trustee. It is not 
open to the creditor to ask the Court to investigate the 
matter of indemnity and subrogation in execution, as it 
is not a matter within the scope of S. 47, Civil P. C. 
.(Vol 20) 1933 Cal 668 (671, 672) : 60 Cal 801 >i< (Vol 
23) 1936 Pat 390 (390) : 15 Pat 88 (DB). 

[2] In order that a creditor can claim right of sub- 
rogation to trustee’s right of indemnity, (1) the creditor 
should sue the trustee as a trustee, (2) all the trustees 
should be represented (0. 31, B. 2, Civil P.C.); (3) the 
parties beneficially interested should be represented and 
(4) indemnity and subrogation to that right should be 
daimed. (Vol 20) 1933 Cal 668 (673) : 60 Cal 801. 

[3] Liability on promissory note executed by trustee 
is restricted to personal liability of the trustee and a 
decree against temple properties cannot be passed. (Vol 
29) 1942 Mad 198 (198). 

3. Limitation. — [1] Suit by trustee for recovery 
of money advanced to trust is governed by Art. 120 
and not Art. 132 of Limitation Act. Limitation begins 
from date of dispossession as trustee. (Vol 3) 1916 Mad 
57 (59) ; 33 Mad 260 (DB). 

Section 33 — Note 1 

[1] Principle that creditor advancing money to trust 
for trust purposes cannot be defeated by contention that 
duties could have been performed on less elaborate 
scale, does not apply where trustee acts contrary to 
trust. (Voi 27) 1940 Mad 719 (721, 722). 

SECTION 34 — SYNOPSIS 

1. Scope. 

2. “Opinion, advice or direction given by 

Court.” 

3. Powers of Court to order deviation from 

trust deed. ^ 

4. Notice of application, 

5. Appeal, 

6. Revision. 

1. Scope. — [1] All parts of S. 34, must be read to- 
gether. That section is clearly an enabling section in that it 
enables any trustee, and not all trustees only, to apply 
foy petition to a principal Court of original jurisdiction 
for its opinion, advice or direction on any present ques- 
tions respecting the management or administration of 
the trust property other than questions of detail, diffi- 
culty or importance, not proper, in the opinion of the 
Court, for summary disposal. So, reading paras. 1 and 
3 together, it would appear that what the section con- 
templates is that the trustee, upon a statement of facts 
made in good faith and applying to the Court for 


opinion, advice or direction, and acting in accordance 
with such opinion, advice or direction, shall be deemed 
to have discharged his duty as trustee in the subject- 
matter of the application. It appears, then, that the 
section is for the benefit and protection of the trustee, 
(Vol 32) 1945 Sind 81 (89) : I L R (1945) Ear 384 : 47 
Cri L Jour 283 (FB) ^ (Vol 22) 1935 Oudh 72 (75) 
(DB). 

[2] Proceedings in an application under S. 34, Trusts 
Act, are intended to be summary and the Court would 
not be exercising a proper discretion if it disposed of 
matters of vital importance, such as involving the 
conversion of the entire trust property and the direc- 
tions of the Court asked for and proposed by the trus- 
tees are stoutly opposed by the beneficiaries, in a sum- 
mary manner especially when there is no question of 
emergency and when it is open to the trustees at all 
times to file a regular suit, (Vol 25) 1938 Sind 182 
(183) : I L B (1939) Kar 99. 

[3] An application under S. 34 is an independent 
procedure analogous to originating summons for direc- 
tion or advice of the Court in matters relating to the 
trust. That section relates only to matters in which the 
trustee in order to protect himself asks the advice or 
opinion of the Court on any question respecting the 
management or administration of the trust property, 
(Vol 13) 1926 Cal 1225 (1226) (DB). 

[4] Where an allegation is made that a person is 
entitled to office proper remedy is to file suit under 
S. 92, Civil P.C., and not to apply under S. 34 or S. 74. 
(Vol 21) 1934 Oudh 118 (121) : 9 Luck 507. 

[5] Proof of embezzlement or mismanagement on 
part of trustee is not necessary for appointment of 
receiver. (Vol 23) 1936 Oudh 337 (338) ; 12 Luck 635 
(DB). 

[6] On a petition under S. 34, Trusts Act, court-fee 
under Art. 1 (d), Sch. II, Court-fees Act, is suffieieni:, 
(Vol 21) 1934 Oudh 118 (121) ; 9 Luck 507. 

2. “Opinion, advice or direction given by 
Court.” — [1] The words “opinion, advice or direc- 
tion” must be read together as meaning nothing more 
than guidance. Advice, opinion or direction given 
under section is not an order and the disobedience 
thereof does not involve committal for contempt. (Voi 
32) 1945 Sind 81 192, 93) : I L B (1945) Kar 384 : 47 
Cri L Jour 283 (FB). 

[2] Court can refuse to give opinion if the trustee 
who has ignored the opinion previously given applies 
again. (Vol 32) 1945 Sind 81 (92) : 1 L B (1946) Kar 
384 ; 47 Cri L Jour 283 (FB). 
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35. When the duties of a trustee, as such, are completed, he is entitled to have the accountg- 
Bight to settlement of of his administration of the trust- property examined and settled ; and, 

accounts. where nothing is due to the beneficiary under the trust, to an acknow- 

ledgment in writing to that effect. 

36. In addition to the powers expressly conferred by this Act and by the instrument of trust. 

General authority of and subject to the restrictions, if any, contained in such instrument, and 

trustee. to the provisions of section 17, a trustee may do all acts which are rea- 

sonable and proper for the realization, protection or benefit of the trust-property, and for the pro- 
tection or support of a beneficiary who is not competent to contract. 

n ^ 3 

Except with the permission of a x>r’incipal Civil Court of original jurisdiction, no trustee 
shall lease trust-property for a term exceeding twenty-one years from the date of executing the 
lease, nor without reserving the best yearly rent that can be reasonably obtained. 

[a] The second paragraph was re'pBaled by the Amending Act, 1891 (12 [XII] of 1891), S. 2 and Sch, I. 

Section 34 — Note 2 (mitd.) 1, Scope. — [1] The Trusts Act refers to private 


[3] In case of a trust to make annual payments out 
of income of property whioli is larger than is required, 
the Court will sanction setting aside and retention of 
so much, of the corpus as will be sufficient by its income 
to meet the annual payments. (Vol 29) 1942 P C 28 
(29) (PC). 

[4] Where subscriptions are paid to a committee of 
persons for fulfilling specific charitable purpose, a 
trust is created to apply the funds for that object. 
In case of impracticability to carry out the purpose, 
the trustees can neither abandon tbe purpose, nor can 
they, without recourse to Court, make a cypres appli- 
cation of the funds on the ground of general charitable 
intent. (Vol 24) 1937 P C 240 (241) ; 31 Sind L R 585 
(PC). 

[5] Under S, 34 Court can give opinion, advice or 
direction relating to tbe management of trust property 
— But it cannot ask under this section or under S. 49 
one co-trustee to pay money to another trustee. (Vol 13) 
1926 Cal 1225 (1226) (DB). 

3. Powers of Court to order deviation from 
trust deed. — [1] If provisions of trust deed result in 
frustration of objects of trust, Court can permit devia- 
tion from deed. (Vol 26) 1939 Mad 920 (921) : I L B 
(1940) Mad 300 (DB). 

ISee also (Vol 11) 1924 Bom 252 (255).] 

[But see (Vol 26) 1939 Bang 347 (847, 348) (DB).] 

4. Notice of application. — [1] In application 
by trustee for leave to take a particular course, it is 
sufficient to serve the application on the Advocate 
General who represents all the beneficiaries unless 
there is a conflict between them and the Advocate- 
General. (Vol 24) 1937 Bom 63 (63) : I L B (1937) 
Bom 425 (DB). 

5. Appeal. — [1] Opinion expressed by Court 
under S. 34 is not appealable. (’09) 33 Bom 429 (432) 
(DB) © (Vol 22) 1935 Oudh 72 (73) (DB) ►p (Vol 23 
1936 Oudh 337 (337) : 12 Luck 635 (DB). 

6. Revision. — [1] When a petition tinder the 
section is presented to a Single Judge of the Oudh 
Chief Court and is dismissed, no revision lies against 
that order. (Vol 22) 1935 Oudh 72 (75) (DB). 

Section 35 — Note I 

[1] When cesim gpe trust sues for money due to 
him, hut not for accounts, trustee can ask Court to 
take accounts, and get decree an same suit if he is in 
surplusage. (Vol 27) 1840 Cal 337 (344) *. I L B (1940) 
1 Cal 372 (DB). 

SECTION 36 SYNOPSIS 

1. Scope. 

2. Reasonable and proper acts, 

3. hease. 


trusts. Section 36 is intended for the benefit of the 
cestui que trust and this is secured better by treating 
the leases in excess of 21 years as voidable at the option 
of the cestui que trust rather than void and illegal 
per S’. (’10) 33 Mad 397 (401) (DB). 

[2) Where the case is emergent and is unprovided for 
by the author of the trust and the consent of all the 
beneficiaries cannot be obtained, the Court will exercise 
its jurisdiction by sanctioning certain acts being done 
by trustees. (Vol 6) 1919 Bom 119 (121) ;43 Bom 519. 

[3] Liberty given to trustee to apply trust money for 
bis benefit does not destroy character of property as 
trust. (Vol 14) 1927 Mad 249 (252). 

2. Reasonable and proper acts. — [1] The 
trustees cannot be expected to devote more care and 
attention to the business of the trust than an ordinary 
man would use in dealing with his own afiairs. (Vol 21) 
1934 Lab 47 (48) (DB)'J‘(Vol 20) 1933 Cal 393 (396). 

[2] Arrangement to carry out duties of trust if con- 
ducive to smooth administration of trust is binding on 
parties and their representatives. (Vol 28) 1936 Mad 14 
(14) (DB). 

[3] Secretary who is left in charge of moneys by the 
managing committee for a definite purpose is entitled 
to apply them, as in his discretion is proper, for that 
purpose. It is his duty to keep tbe unspent moneys to 
the credit of one or other of the authorised accounts, 
until otherwise directed by the committee. (Vol 21) 
1934 P C 238 (242) : 56 All 548: 61 Ind App 850 (PC). 

[4] Trustee exceeding budget allotment for purposes 
of temple is not bound to make good the excess amount- 
spent by him. Trustee is to be guided by his Judgment 
in performance of festival. (Vol 24) 1937 Mad 970 (971), 

[5] Whether suit by trustee is frivolous is question of 
fact, and if finding of trial Court thereon is not ques- 
tioned in first appeal it cannot be raised on second 
appeal. (Vol 27) 1940 Cal 376 (377) (DB). 

[See also (Vol 22) 1935 Mad 5 (5) (DB) ] 

[6] Principle that creditor advancing money to trust 
for purposes of trust cannot be defeated by contention 
that duties could have been performed on less elaborate 
scale does not apply where trustee is acting contrary to 
the trust. (Vol 27) 1940 Mad 719 (721, 722). 

[7] Bajah of Ramnad creating trust of Ms zanindary 
subject to payment of debts and allowances to himself 
— Trustees borrowing money from English financiers, 
who required conjunction of Bajah and agreement by 
him to postpone his rights to theirs—Trustees promising 
Bajah a mortgage of 4 lakhs, in his favour, which wae 
to be utilized for creation of the suit mortgage in 
favour of appellant creditor of Bajah, in pursuance of 
compromise in Ms suit for recovery of amount due to 
him — E&ld that in absence of evidence to show that 
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37* Where the trustee is empowered to sell any trust- property, he may sell the same subject 
_ Power to sell in lots, and to prior charges or not, and either together or in lots by public auction 
either by public auction or or private contract, and either at one time or at several times, unless the 
private contract. instrument of trust otherwise directs. 

38. The trustee making any such sale may insert such reasonable stipulations either as to title 
Power to sell under spe- ^r evidence of title, Or otherwise, in any conditions of sale or contract 

dal GonditionB. Power to for sale, as he thinks fit ; and may also buy in the property or any part 
buy in and re-sell. thereof at any sale by auction, and rescind or vary any contract for sale, 

and re-seli the property so bought in, or as to which the contract is rescinded, without being respon- 
sible to the beneficiary for any loss occasioned thereby. 

Time allowed for selling Where a trustee is directed to sell trust-property or to invest truss 

trust-property. money in the purchase of property, he may exercise a reasonable discre- 

tion as to the time of effecting the sale or purchase. 

Illustraiions. 

(a) A bequeaths property to D, directing him to sell it with all couvement speed and pay the proceeds to 
C. This does not render an immediate sale imperative. 

fb) A bequeaths property to 3, directing him to sell it at such time and in such manner as he shall think 
5t and invest the proceeds for the benefit of C. This does not authorize 3, as becween him and 0, to postpone 
the sale to an indefinite period. 

39. For the purpose of completing any such sale, the trustee shall have power to convey or 

Power to convey. otherwise dispose of the property sold in such manner as may be necessary. 

-10. A trustee may, at his discretion, call in any trust-property invested in any security and 
Power to vary invest- invest the same on any of the securities mentioned or referred to in 
ments. section 20, and from time to time vary any such investments for others 

of the same nature : 

Provided that, where there is a person competent to contract and entitled at the time to 
receive the income of the trust-property for his life, or for any greater estate, no such change of 
investment shall be made without his consent in writing. 

il. Where any property is held by a trustee in trust for a minor, such trustee may, at his 
Power to apply property discretion, pay to the guardians (if any) of such minor, or otherwise 
of minors, etc., for^ their apply for Or towards his maintenance or education or advancement in 
maintenance, etc. reasonable expenses of bis religions worship, marriage or 


Section 36 — Note 2 (contd,) 
financiers would have declined to lend without con- 
lunotion of Rajah, whose consent was not necessary 
and that Rajah would have refused to join unless the 
charge was created in his favour, charge and mortgage 
in appellant’s favour cannot be supported. (Yol 2) 1915 
P C 33 (37) : 39 2dad 115. 

[8] Where money borrowed by mutawalli was not 
necessary for saving trust property from extinction but 
was required to fulfil the ordinary objects of trust the 
amount borrowed does not bind the trust property, 
(Yol 23) 1936 Pat 390 (390, 392) : 15 Pat 88 (DB). 

[9] The feeding of the devotees in the temples is a 
religious charity and if the special trustees fail to per- 
form it the general trustees can perform it out of the 
funds of the temple and recover it from the special 
trustees. (Yol 28) 1942 Mad 39 (40. 41) (DB). 

[10] As between trustees and their beneficiaries and 
Es to every person in a fiduciary character, so long as 
the trustee has moneys standing to his account, drawings 
by him will he attributed to his own money, the trust 
money being in tact. A trastae has no right to remit 
any part of the amount that is legitimately due to 
the beneficiary and give preference to that extant to the 
satisfaction of his own dues. (Yol 22) 1935 Cal 39(61) ; 
61 Cai 711 (DB). 

3. Lease. — [1] A trustee cannot grant a perma- 
nent lease at fixed rent unless there is necessity to grant. 
(’09) 19 Mad L Jour 208 (209) (DB) (10) 33 Mad 
397 (DB), 

[2] Temple property leased by trustee— Presumption 


is against permanent lease. (Yol 7) 1920 Mad 504 
(505) (DB). 

[3] Where temple properties are leased out by 
trustees the onus of proof that it was a permanent 
tenancy is on those who allege its existenep. (Yol 7) 
1920 Mad 504 (505) (DB). 

[4] Waste land belonging to trust can be given on 
permanent leabe, (’37) 1937 Mad W N 1188 (1188, 1189), 

[5] Anticipatory leases by trustees are not permis- 
sible. Trustee can efiect lease before expiry of pending 
lease only after obtaining surrender. (’32) 1932 Mad 
W N 543 (544). 

Section 37 — Note 1 

[1] Trustees are not authorised to give possession of 
property comprised in a trust for sale before receiving 
the pur chasQ- money. (Yol 21) 1934 Mad 448 (453) (DB), 

[2] Under certain circumstances trustees have power 
to sell property of charity for provident administration. 
But the purchaser takes the property subject to the 
obligation of showing that sale was benefieial to chanty. 
(Yol 21) 1934 Cal 372 (375) (DB). 

Section 40 — Note 1 

[1] When in emergency unprovided for by the author 
of the trust the consent of all the benv'^fieia^ies cannot b? 
obtained, the Court wil! exercise its jurisdiction by 
sanctioning certain acts being doae bj trustees. (Yol G) 
1919 Bom 119 (121) : 43 Bom 519. 

Section 41 — Note I 

[1] Administrator not being trustee cannot be per- 
mitted to apply the property of the minor towards his 
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funeral, the whole or any part of the income to which he may be entitled in respect of such 
property; and such trustee shall accumulate all the residue of such income by way of compound 
interest by investing the same and the resulting income thereof from time to time in any of the 
securities mentioned or referred to in section 20, for the benefit of the person who shall ultimately 
become entitled to the property from which such accumulations have arisen : 

Provided that such trustee may, at any time, if he thinks fit, apply the whole or any part of 
such accumulations as if the same were part of the income arising in the then current year. 

Where the income of the trust.property is insufficient for the minor’s maintenanoe or education 
or advancement in life, or the reasonable expenses of his religious worship, marriage or funeral, 
the trustee may, with the permission of a principal Civil Court of original jurisdiction, but not 
otherwise, apply the whole or any part of such property for or towards such maintenance, 
education, advancement or expenses. 

Nothing in this section shall be deemed to affect the provisions of any local law for the time 
being in force relating to the persons and property of minors. 

42. Any trustees or trustee may give a receipt in writing for any money, securities or other 

Power to give receipts, moveable property payable, transferable or deliverable to them or him by 
reason, or in the exercise, of any trust or power; and, in the absence of fraud, such receipt shall 
discharge the person paying, transferring or delivering the same therefrom, and from seeing to the 
application thereof, or being accountable for any loss or misapplication thereof. 

Power to compound, 43. Two or more trustees acting together may, if and as they think 

etc. fit, — 

(a ) accept any composition or any security for any debt or for any property claimed ; 

(h) allow any time for payment of any debt; 

(c) compromise, compound, abandon, submit to arbitration or otherwise settle any 
debt, account, claim or thing whatever relating to the trust; and, 

(d) for any of those purposes, enter into, give, execute and do such agreements, instru- 
ments of composition or arrangement, releases and other things as to them seem 
expedient, without being responsible for any loss occasioned by any act or thing so 
done by them in good faith. 

The powers conferred by this section on two or more trustees acting together may be exercised 
by a sole acting trustee when by the instrument of trust, if any, a sole trustee is authorized to 
execute the trusts and powers thereof, 

This section applies only if and as far as a contrary intention is not expressed in the instrument 
of trust, if any, and shall have effect subject to the terms of that instrument and to the provisions 
therein contained, 

This section applies only to trusts created after this Act comes into force. 

Power to several trustees of 44. When an authority to deal with the trust-property is given to 

whom one disclaims or dies. several trustees and one of them disclaims or dies, the authority may 


Section 41 — Note 1 (contd.) 

maintenance and education, (Yol 6) 1919 Low Bur 
39 (39). 

[2] Trustees having no express power of sale by 
instrument. of trust — Neither S. 36 nor S, 41 confers 
such power — Court can, however, sanction sale under 
its general administrative jurisdiction. (Vol 6)1919 Bom 
119 (121) : 43 Bom 519. 

Section 42 — Note 1 

[1] Acceptance of rent by one of several co-trustees 
Is sufficient to constitute waiver of forfeiture. (Yol 22) 
1935 Mad 454 (456) (DB), 

[2] Only some trustee acting without authority of all 
cannot give valid discharge, (Yol 3) 1916 Mad 692 
(694) : 39 Mad 597 (DB). 

[3] Document intended to be executed by all trustees 
but executed by some only is incomplete and unen- 
forceable. (Yol 3) 1916 Mad 692 (693): 39 Mad 597(DB). 

[4] Where the document was executed by all but one 
trustee and where money was paid under it, the whole 
body of executants is bound by it. (Yol 3) 1916 Mad 
692 (693) : 39 Mad 597 (DB). 

Section 43 — Note 1 

[1] Sole trustee authorised by deed to execute trusts 


and powers thereof is **sole acting trustee” and is em- 
powered to compromise doubtful claims. (Yol 8) 1921 
Mad 394 (401) (DB). 

[2] Compromise by trustee in good faith is legal 
and Court will not enquire whether it is beneficial to 
trust. (Yol 7) 1920 Mad 508 (509) (DB). 

[3] Majority of trustees of charitable trust can bind 
whole body. Where there are several trustees payment 
to one of them who has no authority either actual or bj 
estoppel to receive and give discharge is not a valid 
payment. (Yol 3) 1916 Mad 692 (693*694): 39 Mad 597 
(DB). 

[4] Reduction of rent effected by trustee authorised 
to do so is binding on trust estate. (Yol 20) 1933 Cal 
393 (396-397). 

[5] Though S. 43 of the Act does not apply to public 
or private religious trusts, it regulates the powers of a 
trustee of a religious trust. Courts in India should 
scrutinize with great care alienations by compromise 
and awards out of Court made in reference to properties 
belonging to a charity. (Vol 5) 1918 Mad 1204{1209)(DB|. 

Section 44 — Note 1 

[1] In the case of private trusts, surviving trustees 
can continue to exercise powers under trust, unless deed 
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he exercised by the continuing trustees, unless from the terms of the insti^ument of trust it is 
apparent that the authority is to be exercised by a number in excess of the number of tlae 
remaining trustees. 

^5. Where a decree has been made in a suit for the execution of a trust, the trustee must not 
Suspension of trustee’s exercise any of his powers except in conformity with such decree* or with 
powers by decree. the sanction of the Court by which the decree has been made, or, where 

an appeal against the decree is pending, of the Appellate Court. 


CHAPTER V. 

Of the Disabilities op Trustees. 

^6. A trustee who has accepted the trust cannot aft&r wards renounce it except (a) with the 
Trustee cannot renounce permission of a principal Civil Court of original jurisdiction, or (h) if 
after acceptance. the beneficiary is competent to contract, with his consent, or (c) by 

virtue of a special power in the instrument of trust. 

47. A trustee cannot delegate his office or any of his duties either to a co- trustee or to a 
Trustee cannot delegate. stranger, unless (a) the instrument of trust so provides, or (b) the 
delegation is in the regular course of business, or (c) the delegation is necessary, or (d) the 
beneficiary, being competent to contract, consents to the delegation. 

Explanation — The appointment of an attorney or proxy to do an act merely ministerial and 
involving no independent discretion is not a delegation within the meaning of this section. 

Illustrations, 


(a) A bequeaths certain property to B and C on certain trusts to be executed by them or the survivor of 
them or the assigns of such survivor. B dies. 0 may bequeath the trust-property to B and B upon the trusts of 
A's will. 

fbj A is a trustee of certain property with power to sell the same. A may employ an auctioneer to effect 
the sale. 

(c) A bequeaths to B fifty houses let at monthly rents in trust to collect the rents and pay them to 0, 
B may employ a proper person to collect these rents. 


Section 44 — Note 1 (conid,) 

contains express contrary directions, (Yol IS) 1926 Nag 

86 (87). ( (Vol 3) 1916 Mad 692 : 39 Mad 597, Bef.) 

[2] Five trustees appointed to manage temple pro- 
perty— Trust deed provided that all should jointly sue on 
behalf of temple and also laid down procedure for filling 
up vacancies— One trustee resigned and another died, 
pending suit by trustees — Held remaining three could 
continue suit. (Vol 4) 1917 Mad 730 (731) (DB). 

[3] The Trusts Act, no doubt, does not apply to 
public or private religious charitable endowments, but 
nevertheless, the principles underlying Ss. 44 and 76 
serve as useful guide. (Vol 28) 1941 All 387 (391): ILR 
(1941) All 711 (DB). 

[4] ^ Deed appointing two trustees to realise property 
and distribute it among creditors— One dying— Other is 
competent to continue to administer trust — Fact that 
deed provides for joint action and in case of difference, 
for action according to view of majority does not exclude 
provisions of this section. (’32) 1932 Mad W N 297 (298). 

Section 46 — Note 1 

[1] Renunciation of office of co-trustee must be in 
accordance with conditions specified in S. 46. (Vol 14) 
1927 Bom 75 (78) (DB). 

[2] A person who accepts a trust relating to a sum 
and agrees (1) to undertake the duties of a trustee (2) 
to invest it in his firm and (3) to conform to terms of 
the deed cannot plead afterwards that transaction is 
not trust. (Vol 28) 1941 Bom 41 (44) : I L B (1941) 
Bom 42 (DB). 

[3] A trustee acting under a trust which he knows or 
subsequently discovers to be void or invalid is not 
bound to surrender the trust property before he can be 
allowed^ to repudiate it by giving evidence to explain 
away his admission arising from his conduct as a so- 
called trustee. (Vol 11) 1924 Nag 129 (132) : 20 Nag 
L R 63 (DB). 


Section 47 — Note 1 

[1] Trustee cannot assign trusteeship for bis own 
advantage. (76) 1 Mad 235 (249) ; 4 Ind App 76 (PC). 

[2] Person in representative capacity cannot delegate 
his representative authority. (Vol 9) 1922 P G 209 (212): 
49 Ind App 46 : 49 Cal 325 (PC). 

[3] Where directors of a trust-fund have been given 
authority to purchase house-property, the duty of de- 
ciding which house is to be purchased cannot be delega- 
ted to a committee hut should be done unanimously by 
all the directors. (Vol 21) 1934 Mad 411 (414) (DB). 

[4] Trustees empowered to appoint successors cannot 
delegate that power. (’09) 2 Ind Cas 701 (724) (DB) 
(Cal). 

[5] Trustee commits breach of trust by introducing 
stranger into trusteeship. (Vol 9) 1922 Mad 259 (260) 
(DB). 

[6] Any body of trustees can, by a resolution in the 
ordinary way, appoint any one of their number as the 
managing or executive trustee. The appointment of a 
managing trustee does not involve any legal question 
of the trustees delegating their powers to others. (Vol 19) 
1932 Mad 658 (659). 

[7] A trustee is not entitled to appoint an agent to 
do such acts, in the performance of which he himself 
must use judicial discretion — Power of appointing and 
dismissing temple servants cannot be delegated. (Vol S) 
1921 Mad 623 (624) : 44 Mad 636 (DB). 

[But see (Vol 15) 1928 Pat 304 (313) : 7 Pat 520 
(DB) ^ (Yol 20) 1933 Cal 109 (113): 60 Oal 111 (DB).] 

[8] A trustee of a property has no power whatsoever 
to appoint a trustee of the property. Consequently a deed 
of trust by a trustee is void ab initio, A trustee has no 
power to transfer his trust to another person. (’09) 12 
Oudh Gas 236 (245, 246) (DB). 
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Co-trustees cannot act 48. WliGii there are more trustees than one, all must join in the exe- 
singly, eution of the trust, except where the instrument of trust otherwise provides* 

Control of discretionary 49. TVhere a discretionary power conferred on a trustee is not 

power. exercised reasonably and in good faith, such power may be controlled by 

a principal Civil Court of original jurisdiction. 

Trustee raay not charge 50. In the absence of express directions to the contrary contained 
for services. in the instrument of trust or of a contract to the contrary entered into 


Section 47 —Note 1 (contd ) 

[9] A benamidar possesses the legal ownership of 
the property. He is a trustee in respect of that property. 
There cannot be an effeotual transfer of the trust. 
The office of trustee is incapable of transfer. It is im- 
possible to dissociate the office of trustee from the 
possession of the properties. Parting with the property 
virtually amounts to parting with the office and such 
an alienation cannot be recognised. (Vol 11) 1924 Mad 
749 (752) (DB). 

[10] Majority of trustees cannot elect one of them 
as managing trustee so as to oust minority from taking 
part in management. (Vol 29) 1942 Mad 397 (397). 

[11] Arrangement for management of trust is not 
an alienation of office or delegation of the duties of 
office. (Vol 23) 1936 Mad 14 (15) (DB). 

SECTION 48 — SYNOPSIS 

1. Joint execution. 

2. Borrowings by one of several trustees. 

3. Suits by one of several trustees. 

4. Election of trustee. 

5. Managing trustee, 

1. Joint execution. — [1] In the case of eo- 
trustees, the office is a joint one and the duties of the 
office must be done in their joint capacity. The act of 
one trustee done with the sanction and approval of a 
co-trustee may be regarded as the act of both, but such 
sanction or approval must be strictly proved. The 
above principles o! English law apply in India as well 
and hence the execution of any document even by 
the de facto trustee or manager alone would be 
ineffective in conveying a valid claim to the property. 
(Vol 32) 1945 P C 23 (28) : 72 Ind App 39 ; I L B 
(1945) Ear (PC) 73. 

[2] All trustees form one collective trustee and must 
exercise powers in joint capacity and not separately. 
(Vol 6) 1918 Oal 810 (811) (DB). 

[3] Melkanom of temple property by one of trustees 
not in consultation with other trustees is invalid. (Vol 
24) 1937 Mad 842 (843). 

[4] Section 48 is meant only to control the conduct 
of the trustees so long as they are alive and does not 
provide for what should ensue upon the death of one of 
the trustees. (’32) 1932 Mad W N 297 (299). 

[5] The representatives of the other deceased trustee 
are entitled to joint possession of the trust property 
with a seif-constituted trustee and not to an exclusive 
possession of the property. (’10) 8 Mad L Tim 200 
(200) (DB), 

2. Borrowings by one of several trustees. — 

[1] Where there are several trustees, one cannot 
borrow money on security of trust property, unless 
expressly authorised by others. (Vol 13) 1926 Mad 
1199 (120L)®(Vol 29) 1942 Mad 92 (93). 

3. Suits by one of several trustees.— .[1] No suit 
in regard to trust properties would be maintainable by 
one or some of the trustees only, if the remaining 
trustees are not before the Court either as plaintiffs or 
even as defendants. (Vol 25] 1938 Mad 982 (990) (DB). 

[2] Trustee of temple properties cannot sue singly 
for rent ^without making other co-trusteea parties. 
(Vol 1) 1914 Mad 119 (119) (DB). 

[3] One trustee alone can maintain suit to evict lessee 


where other trustee refuses to join and is added as 
defendant. (Vol 11) 1924 Nag 335 (335). 

[4] Ordinarily all the trustees should be co-plaintiffs 
and only such of them as are unwilling should be made 
defendants. (Vol 5) 1918 Cal 810 (811) (DB). 

[5] Two out of five trustees of temple properties can 
sue tenants for rent— One of many trustees can validly 
discharge, if authorised by co-trustees. (Vol 4) 1917 
Mad 698 (698. 699) (DB). 

[But see (Vol 7) 1920 Mad 746 (747) (DB). (One of 
two Uralans (trustees) of Devoswom can maintain a 
suit for redemption of a Kanom of the Devoswom pro- 
perty without reference to the other Ural an )] ^ 

[6] The principle that co-shebaits should join as co- 
plaintiffs or defendants in case they are unwilling 
cannot be invoked in a suit for removal of some 
trustees on ground of misappropriation and breach of 
trust. (Vol 28) 1941 Cal 582 (567) ; I L R (1941) 2 Oal 
128 (DB). 

[7] One trustee in a minority has no legal right to 
sue to set aside a majority vote even when strict ^ obe- 
dience to technical rules has not been observed if, in 
substance, the rules have been complied with. (Vol 19) 

1932 Mad 658 (659). 

4. Election of trustee. — [1] In the case of a 
private trust where there are more trustees than one, 
ail must join in the execution of the trust, and^ hence 
where all the assistant sliebaits have not joined in 
electing the shehait, the election is not valid. (Vol 20) 

1933 Cal 519 (521) ; 60 Cal 538 (DB). 

5. Managing trustee. — [1] Majority cannot elect 
one of the trustees as managing trustee and oust mino- 
rity from taking part in management. (Vol 29) 1942 
Mad 397 (397). 

[2] There is nothing improper in one of the trustees 
being permitted to supervise the routine work in the 
temple; but there can be no general authorization by 
the other trustees permitting the so-called managing 
trustee to incur debts on behalf of the temple and 
create a charge on the temple properties. For so doing, 
the express consent and authoriziation of the other 
trustees beforehand is certainly essential. (Vol 13) 1926 
Mad 1199 (1201). 

[3] Co trustee not consulting other trustees in horn 
fide belief that he had exclusive right of management, 
should not be absolutely removed — Opportunity must 
be given to him to show his readiness to act in co- 
operation with other trustees. (Vol 14) 1927 Nag 323 
(323). 

[4] One of co-trustees keeping trust property and re- 
fusing CO- trustee management and access to accounts. 
Latter can sue — He is entitled to inspection of accounts. 
(Vol 27) 1940 Cal 416 (416) (DB). 

Section 49 — Note 1 

[1] Court has no jurisdiction to interfere with the 
discretion of the trustee except on a properly instituted 
suit, (Vol 15) 1928 Lah 237 (238), 

Section 50 — Note 1 

[1] Section 50 reproduces a principle of the English 
law and applies to constructive trustee as well. (Vol 24) 
1937 Bom 374 (380) : I L R (1937) Bom 843. 

[2] When solicitor trustee is defendant to suit relat-^ 
ing to trust property and hia firm acts on his behalf 
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•with like beneficiary or the Court at the time of accepting the trust, a trustee has no right to 
remuneration for his trouble, skill and loss of time in executing the trust. 

Nothing in this section applies to any Official Trustee, Administrator General, Public Curator 
or person holding a certificate of administration. 

Trustee may not use tmst- 51. A trustee may not use or deal with the trust- property for his 
property for liis profit, own profit Or for any other purpose unconnected with the trust. 

52. No trustee whose duty it is to sell trust, property, and no agent employed by such trustee 
Trustee for sale or bis for the purpose of the sale, may, directly or indirectly, buy the same or 

agent may not buy, any interest therein, on his own account or as agent for a third person. 

53. No trustee, and no person who has recently ceased to be a trustee, may, without the 
Trustee may not buy bene- permission of a principal Civil Court of original iurisdiction, buy or 

ficiary's^ interest without become mortgagee or lessee of the trust-property or any part thereof; 
permission. permission shall not ba given unless the proposed purchase, 

mortgage or lease is manifestly for the advantage of the beneficiary. 

And no trustee whose duty it is to buy or to obtain a mortgage or lease of particular property 
Trustee for purchase. for the beneficiary may buy it, or any part thereof, or obtain a mortgage or 
lease of it, or any part thereof, for himself. 

5^. A trustee or eo-trustee whose duty it is to invest trust money on mortgage or personal 
Go-trustees may not lend security must not invest it on mortgage by, or on the personal security 
to one of themselves. of, himself or one of his co- trustees. 


Section 50 — Note 1 (conid.) 
and other oo-trustees, his firm will be entitled, not 
only to their out-of-pocket costa, but also to profit costs 
taxed as between attorney and client. (Vol 24) 1937 
Bom 374 (382) : I L B (1937) Bom 843. 

Section 51 — Note 1 

[1] A trustee contracting to purchase property in 
the course of execution of bis trust does so in his indi- 
vidual capacity and is personally liable in the absence 
©f a stipulation to contrary. (Vol 29) 1942 All 73 (73). 

[2] When trust money is handed over to trustee to 
be used in his business subiect to payment interest, 
and when he uses that money it ceases to be trust 
money. The trust can no longer look to that particular 
sum of money, as its res or subject-matter but only to a 
promise to pay an equal sum If he holds It purely as 
trust money he is debarred by S. 51 from dealing with 
it for his own profit and the veto so imposed is ab- 
solute. (Vol 18) 1931 Mad 251 (254) (DB). 

[3] Succeeding trustee may acquire title from out- 
sider as against trust provided he was not party to origi- 
nal misappropriation. (Vol 9) 1922 Mad 409 (412) (DB). 

[4] Author of trust can permit trustee to apply 
funds to his own use and such authority will not detract 
from the trust. (Vol 14) 1927 Mad 249 (252). 

[5] Purchase of goods with trust money and other 
moneys — Beneficiary unable to identify goods bonghc 
with »Ms money — He has charge on whole property. 
(Vol 14) 1927 Mad 249 (251). (In re; HalWs Estate; 
KnatchbuU v. Ballet, (1879) 13 Ch D 696, Foil,) 

Section 52 — Note 1 

[1] Trustee not being a trustee for sale may buy pro- 
perty from major beneficiaries, only on disclosure to 
them of all facts known to him regarding the property 
— Secret purchase by trustee in another person’s name 
is invalid. (Vol 9) 1922 P 0 235 (236) : 48 Ind App 
258: 48 Gal 1019 (PC). 

[2] Any one in fiduciary position cannot sell to 
himself. (Vol 10) 1923 P 0 114 (X17) : 50 Ind App 
162 : 4 Lab 284 (PC). 

[3] Trustee cannot purchase trust property nor sell 


his property to trust. (Vol 17) 1930 Mad 372 (374) 
(DB). (Wright v. Morgan, (1926) 1926 App Gas 788 
and (Vol 9) 1922 P 0 235 : 48 Ind App 268 : 48 Cal 
1019 (PC), Eef,) 

Section 53 — Note 1 

[1] Trustee purchasing from beneficiary — Purchase 
is bad unless trustee has made full disclosure of all 
material facts. (Vol 9) 1922 P C 235 (236) ; 48 Ind App 
258 : 48 Cal 1019 (PC). 

[2] A person appointed as manager by an executor 
of an estate should be regarded as an executor de son 
tort and therefore a trustee by purchasing a tenancy 
within the estate, comes within the principle of Ss. 53 
and 88 of the Act. Therefore the purchase by him 
must be taken to have been made for the benefit of the 
estate. (’13) 15 Bom L E 343 (347). 

[3] Trustee contracting to purchase property for 
trust is personally liable in absence of contrary stipula- 
tion in the contract itself. Court granting decree should 
not add direction for re-imbursement of trustee from 
trust property, where beneficiaries are not parties and 
there is no issue in that respect. (Vol 29) 1942 All 73 
(73, 74). 

[4] Trust— Sale by trustee to his wife — Presumption 
oi undue benefit — Duty of Court to scrutinise transac- 
tion. (Vol 18) 1931 P G 68 (70) (PC). 

[5] Trust money was to be used in business by insol- 
vent trustee subject to payment of interest — The trustee 
becomes a debtor when the money is invested in hia 
business and when the trustee becomes insolvent tha 
trust cannot have preferential right in the general 
assets. (Vol 18) 1931 Mad 251 (259) (DB), 

Section 54 — Note 1 

[1] When trust money is handed over to any per- 
son or to trustee to use it in his business subject to 
payment of interest and when the money is used in 
the business the object matter of trust is no longer the 
money but the personal obligation of the trustee. The 
trust still subsists but a relationship of creditor and 
debtor is set up between the parties. When that person 
becomes insolvent, the trust has no prefexential right 
to the general assets. (Vol 18) 1931 Mad 251 (258) (DB|. 
also (Vol 14) 1927 Mad 249 (252).] 
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OHAPTEE VL 

Of the Eights and Liabilities of the Benefioiaby, 


55. The beneficiary has, siibjeoli to the provisions of the instrument of trust, a right to the 
Bights to rents and profits, rents and profits of the trust-property, 


56. The beneficiary is entitled to have the intention of the author of the trust specifically 
Eight to specific execution, executed to the extent of the beneficiary’s interest; 

and, where there is only one beneficiary and he is competent to contract, or where there are 
^ Bight to tiansfer of posses- several beneficiaries and they are competent to contract and all of one 
mind, he or they may require the trustee to transfer the trust-property 
to him or them, or to such person as he or they may direct. 

"When property has been transferred or bequeathed for the benefit of a married woman, so 
that she shall not have power to deprive herself of her beneficial interest, nothing in the second 
clause of this section applies to such property during her marriage. 

Illustrations. 

^ (a) Certain Government securities are given to trustees upon trust to accumulate the interest until A 
attains the age of 24, and then to transfer the gross amount to him. A on attaining majority may, as the person 
exeluBiyely interested in the trust-property, require the trustees to transfer it immediately to him. 

. bequeaths Es. 10,000 to trustees upon trust to purchase an annuity for who has attained his 

majority and is otherwise competent to contract. B may claim the Bs. 10,000. 

i. . ^ certain property to B and directs him to sell or invest it for the banefit of C, who is compe-^ 

tent to contract. 0 may elect to take the property in its original character. 


^ 57. The beneficiary has a right, as against the trustee and all persons claiming under him 
Bight to inspect and take with notice of the trust, to inspect and take copies of the instrument of 
Scoimts^* trust, the documents of title relating solely to the trust-property, the 

accounts of the trust property and the vouchers (if any) by which they 
are supported, and the cases submitted and opinions taken by the trustee for his guidance in the 
discharge of his duty. 


SECTION 56-.SYNOPSIS 

1. Scope. 

2. Trust in favour of creditors. 

Scope. — [1] Agreement between adoptive 
fatiier and natural father of plaintiff to devise property 
to plaintiff Breach — Suit by son for possession 
ag^nst adoptive father heirs: Held, suit does not lie 
His only remedy is to sue the trustee for a convey- 
^ ° 

[2] W'here it was found that the dsfendants had re- 
alised certain dues from some eartmen in the name of 
and for the benefit of an institution and in the suit by 
the plaintiffs, members of the working committee of the 
jQstitution, for money realised by the defendants, the 
defendants contended that the plaintiffs not being 
parties to the contract between the defendants and the 
eartmen, had no right to enforce payment against the 
defendants : 


Seld^ that the defendants, when realising the dues 
constituted themselves trustees for the institution 
ivhich as cestui que trust, was entitled to maintain tb< 
suit (Yoi 22) 1935 Oudh 496 (496, 497) : 11 Luck 42^ 
CD Bj, 

[3] Immovable property vesting in trust — Certaii 
amount to be paid to deity and balance to heirs--- Deitj 
and heirs can seek partition of property. (Yol 28) 1941 
Cal 272 (281) : I L E (1940) 2 Gal 285. 

[4] Where agreement between two persons secures 
to another benefit as a cestui que trust, the latter can 
sue in bis own right to enforce the trust. (Yol 16) 1929 

2. Trust in favour of creditors.— [1] When a 
legal transfer of property has been made to trustees for 
payment of^tbe debts of the owner the creditors being 
neither parties nor privies thereto, the trustees are mere 
mandatories and the creditors do not become cestui que 


trust. TUI the trust is communicated to the beneficiaries 
i.e., creditor’s the owner is the beneficiary and he can 
recall the money at pleasure, When once it is communi- 
cated the trust is irrevocable. (Yol 26) 1939 Mad 42 (45> 
(DB). ^ 

[2] The debtor is the cesfm que trust till the fact of 
the execution of the trust in favour ot the creditors is 
communicated to them or if the creditors themselves 
are not parties to the conveyance. The debtor can revoke 
It. It is not revocable either if the creditors are parties 
or the fact of execution is conveyed to them in which 
case the creditors are the beneficiaries. (Yol 23) 1936 
Lah 10 (12) (DB). 

[See however (Vol 25) 1938 Cal 818 (821, 822) 
(DB). (A trust for the benefit of creditors is prima facie^ 
not fraudulent. A creditor who is not a party to the 
trust deed and to whom the trust has not yet been com- 
municated can avail himself of the benefit if a substan- 
tial property is transferred to a third person for benefit 
of creditors generally.)] 

[3] B promises i that B will pay the debt of A to 0. 
On this point, according to a Full Bench decision (53 
Mad. p 287), at any rate, in this (Madras) presidency 
the law in India and England is the same and C can 
sue B only as cestid que U nst. (Yol 19} 1932 Mad 457 
1458) : 55 Mad 436 (DB). 

[4] Y^here a sum is payable by A for the benefit of 
C, G can claim as beneficiary from A, the trustee. Sec- 
tions 56 and 69 are applicable to such a case. (Yol 19\ 
1932 Oudh 82 (84) : 7 Luck 292 (DB). 

Section 57 — - Note 1 

[1] Plaintiffs divested themselves of all rights in a 
part of family property by a transfer deed in favour of 
family deity— Though Trusts Act cannot be aplied, still 
the p^rinciples can be called in aid. Under Ss. 19 
and 57 the beneficiaries are not entitled to an account 
unless there is an allegation of a breach of trust. {Yol 
33} 1946 Nag 21 (22) : I L R (1915) Nag 820 (DB). 
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§8. The beneficiary, if competent to contract, may transfer his interest, but subject to the 
^ Right to tracsfer benefi- law for the time being in force as to the circumstances -and extent in and 
eiai interest. to which he may dispose of such interest ; 

Provided that when property is transferred or bequeathed for the benefit of a married woman, 
so that she shall not have power to deprive herself of her beneficial interest, nothing in this section 
shall authorize her to transfer such interest during her marriage. 

59» Where no trustees are appointed or all the trustees die, disclaim, or are discharged, or 
Right to sue for execution where for any other reason the execution of a trust by the trustee is or 

trust. becomes impracticable, the beneficiary may institute a suit for the 

execution of the trust, and the trust shall, so far as may be possible, be executed by the Court 
until the appointment of a trustee or new trustee. 

60. The beneficiary has a right {subject to the provisions of instrument of trust) that the 
Eight to proper trustees, trust property shall be properly protected and held and administered 

by proper persons and by a proper number of such persons. 

Explanation I — The following are not proper persons within the meaning of this section 

A person domiciled abroad : an alien enemy : a person having an interest inconsistent with 
that of the beneficiary ; a person in insolvent circumstances; and, unless the personal law of the 
beneficiary allows otherwise, a married woman and a minor. 

Explanation II , — When the administration of the trust involves the receipt and custody of 
money, the number of trustees should be two at least. 

Ilhistrations. 

(a) one of several beneficiaries, jiro'ses that B, the trustee, has improperly disposed of part of the trust- 
property, or that the property is in danger from B's being in insolvent circumstances, or that he is incapacitated 
from acting as trustee. A may obtain a receiver of tbe trust-property. 

fbj A bequeaths certain jewels to B in trust for C. B dies during A's lifetime; then A dies. C is entitled 
to have the property conveyed to a trustee for him. 

(c) A conveys certain property to four trustees in trust for B. Three of the trustees die. B may institute a 
suit to have three new trustees appointed in the place of t'he deceased trustees. 

{d) A conveys certain property to three trustees in trust for B, All tbe trustees disclaim, B may institute 
a suit to have three trustees appointed in place of the trustees so disclaiming. 

(ej A, & trustee for B, refuses to act, or goes to reside permanently out of British India, or is declared an 
insolvent, or compounds with his creditors, or suffers a eo- trustee to commit a breach, of trust. B may institute a 
suit to have A removed and a new trustee appointed in his room. 

61. The beneficiary has a right that his trustee shall be compelled to perform any particular 
Eight to compel to any act of his duty as such, and restrained from committing any contem- 

act of duty. i^lated or probable breach of trust. 

Illustrations, 

(a) A contracts with B to pay him monthly Es. 100 for the benefit of G. B writes and signs a letter 
declaring that ho will hold in trust for C the money so to be paid. A fails to pay the money in accordance with 
his contract. 0 may compel H on a proper indemnity to allow C to sue on the contract in H’s name. 

(h) A is trustee of certain land, with a power to sell the same and pay the proceeds to B and C equahy. A 
is about to make an improvident sale of tbe land. B may sue on behalf of himself and G for an injunction to 
restrain A from making the sale. 


Section 58 — Note 1 

[1] Interest taken by beneficiary under policies, 
though contingent, can be transferred. (Yol 29) 194.2 
Mad 135 (138). 

[2] There is no doctrine of the law of India which 
prevents a beneficiary under a trust from dealing with 
his interest by way of mortgage, though it is true 
enough that in India such an interest is not technically 
regarded as an equitable estate. (Vol 37) 1940 P C 134 
(136) : 67 Ind App 309 : I L R (1940) 2 Cal 436 : ILR 
(1940) Kar (PC) 271 (PC). 

Section 59 — Note 1 

[1] Where settlor and transferee of share held by 
settlor are residing abroad but trust is set up in British 
Indian Court, section applies. (’12) 36 Bom 396 (403) 
(DB). 

[2] Insurance*poliey for benefit of wife—No special 
trustee appointed — Suit by wife — Married Woman’s 
Property Act, S. 6— Official trustee and widow can sue 
on the policy unless former disclaims trust. (Yol 21 j 
1934 Blad 264 (265) : 57 Mad 536 (DB). 


[3] Chit transaction —Stake holderiwbile-taking mort- 
gages, in position of trustee — Stake-holder adjudged 
insolvent— Official Receiver getting his property— Bene- 
ficiaries can maintain suit as stake-holder is incapable 
of performing duties which devolved on him as trustee. 
(Vol 25) 1938 Mad 668 (668) (DB). 

Section 60 — Note 1 

[1] Administration — Bequest of fund for charity - 
Court should appoint trustees residing within jurisdic- 
tion for applying fund. (1837) 1 Moo Ind App 175 
(292) (PC). 

[2] List given in the explanation is not exhaustive, 
and persons not falling directly within one or other of 
these descriptions may not be proper persons within 
meaning of section. (Yol 30) 1943 Smd 223 (226)‘.ILE 
(1943) Kar 213 (DB). 

Section 61 — Note 1 

[1] Beneficiary is not entitled to apply to Court in 
summary manner — Petition to District Court by bene- 
ficiary, for an order directing the trustee to deposit cer- 
tain trust moneys in a particular bank — Court has no 
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62. Where a trustee has -wrongfully bought trust property, the beneficiary has a right to have 
AVrongful purchase by the property declared Subject to the trust or retransferred by the trustees 
if it remains in his hands unsold, or, if it has been bought from him by 
any person with notice of the trust, by such person. But in such case the beneficiary must repay the 
purchase-money paid by the trustee, with interest, and such other expenses {if any) as he has 
properly incurred in the preservation of the property; and the trustee or purchaser must ( a) 
account for the nett profits of the property, (b) be charged with an occupation- rent, if he has been 
in actual possession of the property, and ( c) allow the beneficiary to deduct a proportionate part 
of ilie pur chase- money if the property has been deteriorated by the acts or omissions of the trustee 
or purchaser. 

Xothing in this section — 

(a) impairs the rights of lessees and others who, before the institution of a suit to have 
the property declared subject to the trust or retransferred, have contracted in good 
faith with the trustee or purchaser; or 

(b) entitles the beneficiary to have the property declared subject to the trust or 

retransferred where he, being competent to contract, has himself, without coercion 
or undue influence having been brought to bear on him, ratified the sale to the 
trustee with full knowledge of the facts of the case and of his rights as against the 
trustee. 

Following trust-property 63. Where trust property comes into the hands of a third person 

—into the hands of third inconsistently with the trust, the beneficiary may require Mm to admit 
formally, or may institute a suit for a declaration, that the property is 

comprised in the trust. 

Where the trustee has disposed of trust, property and the money or other property wMch he 
into that into which it has has received therefor can he traced in his hands, or the hands of his legal 
been converted. representative or legatee, the beneficiary has, in respect thereof, rights 

as nearly as may be the same as his rights in respect of the original trust- property. 

Illustrations^ 

(a) a trustee for B of Es. 10,000, wrongfully invests the Bs. 10,000 in the purchase of certain laud. B 
is entitled to the land. 

(b) Af a trustee, wrongfully purchases land in his own name, partly with his own money, partly with 
mpney subject to a trust for B- B is entitled to a charge on the land for the amount of the trust-money so mis- 
employed. 


Section 61— -Note 1 (contdj 

jurisdiction to deal with application summarily — 
Remedy is by proper suit. (Yol 15) 1928 Lab 237 (238). 

[2] Trustee bound to collect funds fails to do so com- 
mits breach of trust and application must be made in 
Court for his removal — Subscriber to kuri chit who 
committed default of payment of one instalment bid at 
auction, obtained proceeds of sale and executed security 
bond in manager’s favour — Piaintifi, highest bidder, 
cannot sue to enforce security hut must file a suit 
against the manager for enforcement of trust. (Yol 15) 
1928 Mad 256 (257). 

Section 62 — Note 1 

[1] The principle in S. 62, is applicable to the case 
of pufeiic religious trusts. The principle is an equitable 

one. 

Where a trustee of a public religious trust sells 
trust property to a third person and for the purchase 
price conveys bis own property to the trust and the 
sale of the trust property is set aside on the ground 
that there was no valid necessity to sell that property, 
the trust is bound to refund the benefit it had by virtue 
of the sale. The sale in such a case is not void. It can 
only be held to be voidable on the ground that it was 
in excess of the powers of the trustee. (Yol 29) 1942 
Mad 438 (439). 

[2] Person purchasing property benami in name of 
his wife— -Decree in suit on promissory note executed 
by husbaud and wife was passed against them and 
against their son to extent of family properties — Benami 
property also sold in execution of decree — Son claimed 
that his mother was real owner and that she had be- 


queathed property to him on death, and executed mort- 
gage in favour of plaintiffs who had knowledge of the 
benami nature of the property — Mortgage money 
applied towards payment of decree amount and sale set 
aside — In suit to enforce the mortgage, held that plain- 
tiff was entitled to charge on properties to extent to 
which mortgage money was applied to set aside court 
sale. (Yol 12) 1925 Mad 95 (105) (DB). 

[3] Trustee buying for himself, field adjacent to field 
of beneficiary who has right of pre-emption — Trustee’s 
failure to exercise right of pre-emption on behalf of 
beneficiary is not breach of trust unless it is prejudicial 
to beneficiary. (Yol 17) 1930 Nag 182 (183): 26 Nag L B 
258. ((Yol 10) 1923 Lab 480 : 4 Lab 171 (DB), Distmg. 
(Yol 12) 1925 All 333 : 47 All 381 (DB), Reh on,) 

[4] Court has no power to make order directing con- 
ditional re-sale on such sale producing higher price 
than that lor which trustees themselves bought. (Yol 
2i) 1934 Mad 448 (450) (DB). 

SECTION 63 — SYNOPSIS 

1. Scope. 

2. ‘‘Beneficiary can require trustee to admit etc.’’ 

3. Conversion of trust property and tracing, 

4. Beneficiary’s charge. 

5. Other illustrative cases. 

1. Scope.— [1] Section 63 of the Trusts Act read 
along with S. 10, Limitation Act, shows that whenever 
trust property is gone into the hands of a stranger, the 
beneficiary can take all the necessary steps to place it 
in the hands of a person who can legally administer 
the trust even though the trustee may be stopped from 
suing. (Yol 5) 1918 Mad 464 (466) : 41 Mad 124 (DB). 
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Sec 1 ( r (3- Fete 1 (coifd,) 

[2] Trust property may be followed into hands of 
any one in whose bands it can be identified. The only 
person who can escape liability for trust property in his 
possession is a bona fido transferee for value without 
notice of the trust, or a transferee from him. (’12) 1912 
Pun h R No. 189 p. 596 (597) ; 1912 -Pan Re No. 101 
(DB). 

2. ^'Beneficiary can require trustee to admit 
etc.”— [1] If the transferee of a negotiable instrument 
from a trustee is not a bona j'lde holder, the beneficiary 
is entitled to call upon him to admit that he is only a 
trustee or sue for a declaration to that effect. (Yol 22) 
1935 Mad 181 (183) : 58 Mad 693 (FB). 

[2] Alienation by trustee — Representative suit by 
worshippers or beneficiaries for injunction, declaration, 
or possession is competent —Relief to be granted depends 
upon eircumstances of each case—Trustee to be made 
party— Fact that possession cannot be granted in pre- 
sence of trustee is no ground for dismissing suit. (Vol 
24) 1937 Mad 819 (820, 821). 

3, Conversion of trust ptoperty and tracing. — 
[1] Tracing is a claim in rem. It may be in moat^cases 
sufficient to trace that trust moneys found their way 
into assets of trustee. Competing claimants must show 
sums of money constituting available assets could not 
form part of trust money. (Yol 18) 1931 Mad 251 (258) 
(DB). 

[2 3] Where a receiver is appointed to collect rent due 
to the estate, if lessee pays the rent to mortgagee of 
Judgment-debtor, the receiver is entitled to follow rent 
in his hands. (Vol 21) 1934 Rang 84 (84) (DB). 

[4] Beneficiary can follow trust-money, passed to 
third person owing to a breach, of trust by trustee. 
(’09) 32 Mad 490 (509) (D B) ^ (Vol 27) 1940 Rang 
.225 (227, 228) (DB). 

[6] If money held by a person in a fiduciary charac- 
ter, though not as trustee, has been paid by him to his 
account to others, the person for whom he held the 
money can follow it. (Yol 19) 1932 Mad 247 (250) : 55 
Mad 541 (DB). 

[6] Employee of Bank, as part of engagement, deposit- 
ing money by way of security for honesty— Money placed 
'fixed deposit in his name — Agreement to pay interest 
— Such money is held by Bank in trust— Insolvency of 
Bank— Money can be followed so as to reach assets of 
Bank. (Yol 25) 1938 Mad 651 (653). 

[7] Trust money in shape of money can be traced 
and got if it can be identified a trust money. It is 
clearly “traceable” if it can be identified. (Vol 22) 1935 
Mad 686 (692) (DB). 

[8] A entrusts money to B for safe- custody — B 
becomes a trustee therefor — On the insolvency of A 
is entitled to follow the sum of money in the hands of 
the Official Assignee. (Vol 23) 1936 Mad 21 (24). 

[9] Where trustees invest trust money in their own 
firm which goes insolvent, beneficiary is entitled to 
trace trust money into firm’s assets in hands of Official 
Assignee, notwithstanding his inability to specify any 
particular stock as representing original investment. 
(Yol 17) 1930 Mad 693 (698) (DB). 

[10] Where a trustee mixes up trust amount with 
his other assets which, on his insolvency, vest in the 
Official Assignee, the assets can be followed in the 
hands o! the Official Assignee for the trust amount and 
the right to do so does not depend on whether trust pro- 
perty had been properly or improperly disposed of, 
(Yol28) 1941 Bom 41 (44) : ILR (1941) Bom 42 (DB), 


[11] Where a trustee deals with the trust property 
entrusted to him in violation of the trust the beneficiary 
is entitled to sue for possession of the property. (Vol 5) 
191S Mad 400 (401) (DB). 

[12] Where trust amount in the hands of the trus- 
tees is to be invested in their business, and if the 
trustees become insolvent, the assets are subject to the 
charge of the trust. (Vol 20) 1933 P G 148 (150j : 60 
Ind App 203 : 36 Mad 570 (P C). 

[13] Book adjustment of accounts between firm and 
insolvent cannot be treated as passing of trust money, 
deposited with firm in name of insolvent. (Vol 17) 1930 
Mad 276 (277). 

[14] Where, a certain trust has been constituted on 
the footing that its funds could be invested and used 
by the trustee in his own came in consideration of his 
paying customary interest, he becomes, when he in- 
vests the amount in his business, only debtor to the 
trust. (Vol 22) 1935 Mad 686 (692) (DB). 

[15] The Chairman of a Bank is a trustee of all the 
moneys of the Bank. When he takes the funds of the 
Bank without going through the formalities required 
before a loan can be granted to him and purchases 
properties with such moneys the section will apply to 
him. (Vol 23) 1936 Lah 408 (409) (DB). 

[16] Where a person deposits money with another 
and the latter purchases property with that money and 
also his own money, the depositor is not entitled to a 
charge on the property purchased unless the money 
has been deposited for any specific purpose. (Vol 20) 
1933 Mad 917 (919). 

[17] Section 63 read along with S. 10, Limitation Act, 
shows that whenever trust property has passed into 
hands of stranger, beneficiary is entitled to take all the 
necessary steps to place it in hands of a person, who can 
legally administer trust. (Vol 5) 1918 Mad 464 (466) ; 
41 Mad 124 (DB). 

[18] Where trustee deals with trust property en- 
trusted to him contrary to trust, beneficiary can sue for 
possession of property. (Vol 5) 1918 Mad 400 (401) (DB). 

4. Beneficiary’s charge. — [1] Where a certain 
amount of trust in the hands of the trustees is to be 
invested in their business and is so used, and when the 
trustees become Insolvent the beneficiaries are entitled 
to a charge upon the assets. (Vol 20) 1933 P C 148 
(150) : 60 Ind App 203 : 56 Mad 570 (P C). 

[2] Trust money invested in trustee’s business — 
Trustee firm becoming insolvent— Beneficiary has right 
to follow money — Assets in bands of Official Assignee 
was subject to charge. (Vol 22) 1935 Mad 686 (692) 
(DB). 

[3] If money held by a person in a fiduciary character, 
though not as trustee, has been paid by him to hia 
account to others, the person for whom he held the 
money can follow it and has a charge on the balance 
in the hands of those others. (Vol 19) 1932 Mad 247 
(250) : 55 Mad 541 (DB). 

[4] Where trustee purchases only with trust money, 
beneficiary can elect to take property purchased or have 
charge on it. But where trustee purchases with trust 
money as well as his own, beneficiary is entitled only 
to charge for trust money. (Vol 12) 1925 Gal 239 (244) 
(BB). 

[But see (Vol 20) 1933 Mad 917 (919). (Where a 
person deposits money with another, and the latter 
purchases property with that money and also Ms own 
money, the depositor is not entitled to charge on the 
property purchased unless the money has been deposited 
for any specific purpose).] 

5. Other illustrative cases. — [1] Father died 
leaving a son A and a daughter B, A took possession of 



8444 


[THE INDIAN] TRUSTS ACT, 1882 


[S 63N 5— S 65 N l] 


Saving of righcs of certain 61. Nothing in section 63 entitles the beneficiary to any right in 

transferees. respect of property in the hands of — 

(a) Si transferee in good faith for consideration without having notice of the trust, either 
when the purchase-money was paid, or when the conveyance was executed, or 

(h) a transferee for consideration from such a transferee. 

A judgment- creditor of the trustee attaching and purchasing trust- property is not a transferee 
for consideration within the meaning of this section. 

Nothing in section 63 applies to money, currency notes and negotiable instruments in the 
hands of a bona fide holder to whom they have passed in circulation, or shall be deemed to affect 
the Indian Contract Act, 1872, section 108, or the liability of a person to whom a debt or charge is 
transferred. 

6S. Where a trustee wrongfully sells or otherwise transfers trust property and afterwards 
Acquisition by trustee of himself becomes the owner of the property, the property again becomes 
truBt-property wiongfuliy subject to the trust, notwithstanding any w'ant of notice on the part oi 
conver e . intervening transferees in good faith for consideration. 


Section 63 — Note 5 (oonidj 

entire estate including business. Out of profits A pur- 
chased properties : Held A was in a fiduciary position 
towards B and by Ss. 63, 64 and 96, the purchaser of 
the properties in dispute from A was not entitled to 
escape the consequence of the fiduciary relationship 
unless be was transferee in good faith for consideration, 
(Yoi 32) 1945 Blad 303 (303). 

[2] A provision in a settlement deed providing for 
the expenses of an unmarried daughter’s nuptials and 
other ceremonies to be paid by the sons who took the 
properties in shares constitutes a trust in favour of the 
daughter and suit by daughter is not affected by limi- 
tation. {Tol 21) 1934 Mad 273 (273). 

[3] A decree was passed in favour of a minor and 
her guardian obtained a transfer of certain lands in his 
own name' in lieu of the decree amount : Held, that 
the guardian held the property as trustee for the minor 
to the extent of the minor’s share in the decree. (Yol 2) 
1915 AU 121 (122) (DB). 

[4] Trusts — Anyone in fiduciary nosition cannot sell 
to himself. (Yol 10) 1923 P C 114 fll7) : 50 Ind App 
162 : 4 Lah 284 (P C). 

[5] Section is not exhaustive nor refers to tracing of 
trust funds with trustee, when allowed to mingle it 
with his own funds according to direction of settlor. 
(’37) 1937 Mad ^Y H 493 (501). 

[6] Property possessed by bankrupt as trustee getting 
amalgamated with his general property— It cannot be 
identified— Representative of trust has to come as gene- 
ral creditor to claim loss — Property converted has to 
be traced to particular investment. (Yol 24) 1987 Sind 
37 (40j ; 31 Sind L B 391 (DBi. 

SECTION 64 — SYNOPSIS 

1. Scope and applicability. 

2. Clause (a). 

3. Para 3. 

1. Scope and applicability.— [1] Bona trans- 
feree for value — Trust i^roperty in the hands of a trans- 
feree in good faith for consideration without notice of 
the trust cannot be followed by the beneficiary. It can 
be so follewed only when the transfer is not bona fide 
and not for valuable con^^iderartion. (Yol 1) 1914 Mad 
708 (710) : 38 Mad 1064 (DB). 


[2] Section has no application to public or private 
religious or charitable trusts - A simple mortgagee or 
a judgment-creditor of trustee, who purchases trust 
property in court auction is not entitled to protection 
afiorded by section. (Yol 17) 1930 Mad 405 (409, 410) 
(DB). 

2. Clause (a). — *[1] Beneficiary cannot follow 
trust property in hands of transferee in good faith for 
consideration without notice of trust. (Yol 1) 1914 Mad 
708 (710) : 38 Mad 1064 (DB). 

[2] In view of the provisions of Ss. 64, 63 and 96, a 
transferee from a trustee who is in fiduciary relations 
with the beneficiary can escape from his liability only 
if he is a purchaser in good faith for consideration 
without having notice of the trust. (Yol 32) 1945 Mad 
303 (303). 

[3] Plaintifi entrusting Bombay Municipal Deben- 
ture to defendant for recovery of interest — Forged 
endorsement made by defendant on debenture and 
same pledged with ‘A’ Bank, which renewed it in its 
own name — Subsequently defendant pledging debenture 
with ‘M’ Bank to pay off *A’ Bank, who endorsed 
debenture in favour of ‘M’ Bank — Bank having no 
notice of defendants’ fraud or forgery — Plain tifi is not 
entitled to sue ‘M* Bank for recovery of debenture or 
its value. (Yol 15) 1928 Bom 436 (442) : 52 Bom 810 
(DB). 

[4] Pawnor in possession of goods agreeing to ba 
trustee of plaintifi — Goods pledged to defendant — 
Defendant acting bona fide and without knowledge of 
trust— Pledge is valid— Insolvency of pawnor— Plain tifi 
is not entitled to recover goods. 

[5] If the transferee of a negotiable instrument 
from a trustee is not a bona jide holder, the beneficiary 
is entitled to call upon him to admit that he is only a 
trustee or sue for a declaration to that efiect. (Yol 22) 
1935 Mad 181 (183) : 58 Mad 693 (FB). 

3. Para. 3. — [1] Circulation of money means 
passing money in ordinary course of business and does 
not refer to transfer by specific act. (Yol 11) 1924 Mad 
174 (176) (DB). 

Section 65 — Note 1 

[1] Trustees cannot acquire title to trust property by 
having possession thereof and appropriating it to their 
own use. (’87) 19 Ail 277 (290) : 24 Ind App 10 (PC). 
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Eiglit in case of blended 
property. 

the amount due to him. 

Wrongful employment by 
partner-trustee of trust-pro- 
perty lor parnersbip pur- 
poses. 


66. 'Where the trustee wrongfully mingles the trust- property with 
his own, the beneficiary is entitled to a charge on the whole fund for 

67. If a partner, being a trustee, wrongfully employs trust- 
property in the business, or on the account of the partnership, no other 
partner is liable therefor in his personal capacity to the beneficiaries, 
unless he had notice of the breach of trust. 


The partners having such notice are jointly and severally liable for the breach of trust. 


Illustratio7is. 

(a) A and B are partners. A dies, having bequeathed all his property to B in trust for S', and appointed B 
his sole executor. JB, instead of winding up the aSairs of the partnership, retains all the assets in the business. Z 
may compel him, as partner, to account for so much of the profits as are derived from A's share of the capital. 
B is also answerable to 2 for the improper employment of /’s assets. 

(bj A, Si trader, bequeaths his property to B in trust for C, appoints B his sole executor, and dies. B enters 
into partnership with X and F in the same trade, and employs --I’s assets in the partnership-busine-ss. B gives an 
indemnity to X and Y against the claims of C. Here X and Y are jointly liable with B to C as having knowingly 
become parties to the breach of trust committed by B, 

Liability of beneficiary 0S. Where ouG of several beneficiaries — 
joining in breach of trust. 

fa) joins in committing breach of trust, or 

(h ) knowingly obtains any advantage therefrom, without the consent of the other 
beneficiaries, or 

(c) becomes aware of a breach of trust committed or intended to be committed and either 

actually conceals it, or does not within a reasonable time take proper steps to 
protect uhe interests of the other beneficiaries, or 

(d) has deceived the trustee and thereby induced him to jsommit a breach of trust, 

the other beneficiaries are entitled to have all his beneficial interest impounded as against 
him and all who claim under him (otherwise than as transferees for consideration without notice 
of the breach) until the loss caused by the breach has been compensated. 

W^hen property has been transferred or bequeathed for the benefit of a married woman, so 
that she shall not have power to deprive herself of her beneficial interest, nothing in this section 
applies to such property during her marriage. 


Section 65 — Note 1 (contd.) 

[2] Even if the employment of trust fund by the 
trustee in his own firm is in accordance with the terms 
of the trust deed and even if it has been properly 
employed -the beneficiary would be entitled to a charge 
upon the whole assets. (Vol 20) 1933 P C 148 (149, 
150) : 60 Ind App 203 : 56 Mad 570 (PC). 

[3] If a trustee confuses the trust property with, his 
the onus lies heavily on him to prove the extent of his 
own, property. If he fails to do so, and the two properties 
cannot be distinguished with perfect accuracy, the 
whole must be considered as belonging to the trust, 
(’ll) 10 Mad L Tim 313 (321). 

Section 66 — Note 1 

[1] The Trusts Act is not exhaustive of all the rights 
attaching to a trust. The entire law as to tracing of 
trust property in the hands of the trustee is not to be 
found in Sa. 63 and 66. (*37) 1937 Mad W N 493 (501). 

[2] Investment in firm to be handed over to minor 
on attaining majority-insolvency of firm — Assets of 
firm passing to Official Assignee — Charge in favour of 
minor^ exists —As between cestui que trust and trustee, 
and all parties claiming under the trustee, otherwise 
than by purchase for valuable consideration without 
notice, all property belonging to a trust, however much 


it may be changed or altered in its nature or character, 
and all the fruit of such property, whether in its 
original or in its altered state, continues to be subject 
to or affected by the trust. (Vol 20) 1933 P C 148 
(150) : 60 Ind App 203 : 56 Mad 570 (PC). 

[3] Trustee can mix moneys of one trust with those 
of oxhers or even with his own money. So long as his 
drawings from mixed funds are proper they will bs 
deemed to be proper. (Yoi 27) 1940 Bang 225 (227) 
(DB). 

[4] Where a trustee wrongfully mingles trust pro- 
perty with his own, the benedciary is entitled to a 
charge on the whole property of the trustee for amouni 
due to him. But if he obtains a personal judgment lor 
the amount without taking steps to preserve his 
remedies based on the moneys being held in trust, the 
beneficiary loses his right to enforce the charge. 
(Vol 20) 1933 Bom 437 (438) : 58 Bom 67 (DB) ^ 
(Vol 27) 1940 Gal 337 (^45) : I L E (1940) 1 Cal 372 
(DB) ^ (Vol 17) 1930 Had 276 (277). (If man mixes 
trust funds with his own, whole will be treated as trust 
property except so far as he may be able to distinguish 
what is his own.) (Vol 17) 1930 Mad 24 (26, 28) : 52 
Mad 919. (DB)^ (Vol 28) 1941 Oudh 126 (128, 129): 
18 Luck 241 (DB)^(’U) 10 Mad L Tim 313 (321) 
(DB). 
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69. Every person to whom a beneficiary transfers his interest has the rights, and is subject 
Rights and liabilities oi to the liabilities, of the beneficiary in respect of such interest at the 
henefieiary’s transferee. ilate of the transfer. 


CHAPTER VIL 

Of Vacating the Office of Trustee. 

Office how vacated. 70. The office of a trustee is vacated by his death or by his discharge 

from his office. 

Discharge of trustee. fphe trustee may be discharged from his office only as follows *, 

( a) the extinction of the trust; 

(b) by the completion of his duties under the trust; 

( c) by such means as may be prescribed by the instrument of trust; 
f by appointment under this Act of a new trustee in bis place; 

( e) by consent of himself and the beneficiary, or, where there are more beneficiaries than 

one, all the beneficiaries being competent to contract, or 

(f) lDY the Court to which a petition for his discharge is presented nnder this Act. 

72. Notwithstanding the provisions of section 11, every trustee may apply by petition to a 
Petition to be discharged principal civil Court of original jurisdiction to be discharged from his 

from trust. office, and, if the Court finds that there is sufficient reason for such 

discharge, it may discharge him accordingly, and direct his costs to he paid out of the trusts 
property. But, where there is no such reason, the Court shall not discharge him, unless a proper 
person can be found to take his place. 

73. Whenever any person appointed a trustee disclaims, or any trustee, either original or 
Appointment of new substituted, dies, or is for a continuous period of six months absent from 

trustees on death, etc. British India, or leaves British India for the purpose of residing abroad* 
or is declared an insolvent, or desires to be discharged from the trust, or refuses or becomes, in 


Section 71 — Note 1 

[1] The only modes in which a trustee can divest 
his office are by the universal consent of all interested 
parties or by retiring by virtue of a power conferred 
by the trust deed or by obtaining release on application 
to Court. (’14) 7 Low Bur Rul 39 (41) (DB). 

[2] Court can remove trustee of private trust when 
there is clear necessity for interference to save trust 
estate. (Vol 7) 1920 Cal 210 (222) (DB). 

[3] Where breach of trust is caused by mistake of 
trustee, it is unnecessary to ask for bis removal; the 
Court in such cases should direct the transferee to 
make restitution !to the irustee, (’09) 32 Mad 490 
(507) (DB). 

[4] Removal of present trustee does not entail for- 
feiture of the hereditary office which descends to the 
nest heir. In ease ot minority, another trustee is 
appointed until the minor attains majority, (’ll) 10 
Ind Gas 300 (301) : 9 Mad L Tim 495 (DB). 

[5j Where certain persons managed temple pro- 
perties as de facto trustees, claiming to be Archakas 
and appropriated for their use surplus income of pro- 
perty and where inam register showed that property 
was granted to temple, lieldi that appropriation was not 
Iona fide and they must account for moneys received 
by them and not being hereditary trustees, must be 
removed for breach of trust (Vol 16) 1929 Mad 87 
(88, 89) (DB). 

Section 72 — Note 1 

[1] Trust should not bo allowed to fail lor want of 
trustee— Court by directing trustees to hand over trust 
pioperiy to donor, does not extinguish trust, but makes 
donor himself trustee. (Yo! 10) 1923 Oudh 80 (89) ; 
25 Oudh Cas 291 (DB). 

SECTION 73 SYNOPSIS 

1, Scope, 

2* Application to Court, 


3. Inquiry by Court— Scope. 

4. Powers oi Court. 

5. Para. 1— “Unfit”. 

6. Disagreement amongst trustees. 

7. Provision for appointment by founder. 

1. Scope. — [1] It is true that S. 73 relates 
primarily to the appointment oC new trustees, but 
S. 74, which is to be read with S. 73, relates not only 
to vacancies but to disqualifications. Therefore, Ss, 73 
and 74 do, in efeef, confer a power of removal when 
“in the opinion of a principal Civil Court of original 
jurisdiction” a person is “unfit or personally incapable 
to act in the trust.” The appropriate term, however, 
would appear to be not “removal” but “discharge.” 
(Yol 30) 1943 Sind 223 (224) : I L R (1943) Ear 213 
(DB). 

[2] A new trustee, under S. 73 of the Trusts Act, 
need not be appointed by a registered document, aa the 
office of trustee is not immoveable property under the 
Registration Act and the trust properties vest in him 
according to S, 75 of the Trusts Act and not by the 
instrument of appointment. (’09) 6 Mad L Tim 240 
(241) (DB). 

[3] Misconduct of trustee does not ipso facto result 
in his removal. (Yol 25) 1938 Mad 982 (993) (DB), 

2. Application to Court.— [1] A petition is to be 
made by the beneficiary when a vacancy or disqualifi- 
cation occurs. The petition follows a vacancy or dis- 
qualification which is a condition precedent, the 
existence of which is not dependent upon an adjudica- 
tion by the Court in the same proceeding. (Yol 30) 
1943 Sind 223 (224, 225) : I L R (1943) Kar 213 (DB). 

[2] An application for removal of a tru&tee for 
having committed breaches of contract and for the 
appointment of another trustee is competent under 
the Act: it is not necessary to file a regular suit. (Y ol 
31) 1844 Mad 574 (574). 
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the opinion of a principal civil Court of original jurisdiction, unfit or personally incapable to act 
in the trust, or accepts an inconsistent trust, a new trustee may be appointed in bis place by — 

(a) the person nominated ifor that purpose by the instrument of trust (if any), or 

(b) if there be no such person, or no such person able and willing to act, the author 
of the trust if be be alive and competent to contract, or the surviving or continuing 
trustees or trustee for the time being, or legal representative of the last surviving 
and continuing trustee, or (with the consent of the Court) the retiring trustees, if 
they ail retire simultaneously, or (with the like consent) the last retiring trustee. 

Every such appointment shall be by writing under the hand of the person making it. 

On an appointment of a new trustee the number of trustees may be increased. 

The Official Trustee may, with his consent and by the order of the Court, be appointed under 
this section, in any case in which only one trustee is to be appointed and such trustee is to be the 
sole trustee. 

The provisions of this section relative to a trustee who is dead include the case of a person 
nominated trustee in a will hut dying before the testator, and those relative to a continuing tiustec 
include a refusing or retiring trustee if willing to act in the execution of the power. 

746 . Whenever any such vacancy or disqualification occurs and it is found impracticable to 
Appointment by Court, appoint a new trustee under section 73, the beneficiary may, without; 
instituting a suit, apply by petition to a principal civil Court of original jurisdiction for the appoint- 


Section 73 — Note 2 (contd.) 

[But see (Yol 15) 1928 Bom 20 (21) : 52 Bom 32 
(DB). (Applications for removal of trustees must be made 
by suit.)] 

3. Inquiry by Court— Scope. — [1] The enquiry is 
limited in its scope to matters that can be readily deter- 
mined in an enquiry of a summary nature. (Yol 31) 
3944 Mad 574 (574). 

[2] Sections 73 and 74, Trusts Act are not intended 
to apply to contentious or disputed cases, where pro- 
ceeding by way of suit is appropriate, but to cases 
appropriate to a summary procedure where the facts 
are not disputed or cannot reasonably be disputed. Eor 
the purpose of an application under S. 74, it is 
enough that the trustee haa placed himself in the 
position of a debtor to the trust and has obtained an 
advantage to himself by so doing, The Court is not to 
embark upon an inquiry into allegations which are 
disputed ; it should base its opinion as to the unfitness, 
incapacity or disqualification of the trustee upon facts 
which are admitted, or which are self-evident, or which 
have already been the subject of decision by a com- 
petent Court. (Yol 30) 1943 Sind 223 (225) : I L E 
(1943) Ear 213 (DB). 

4. Powers of Court. — [1] Where trustees of a 
Certain fund are appointed by a certain community but 
the trustees have no power to appoint their successors 
and the successive trustees are being appointed for oOox 
60 years by the trustees, they are not validly appointed 
trustees unless their appointment is sanctioned by the 
community. In the case of large charities, the Court 
should see that trustees are bsing appointed by a good 
electorate. When the donors have not provided for the 
appointment of trustees, those vitally interested in the 
chanty and its due and efiective administration should 
have some voice in choosing the trustee. (’09) 2 Ind 
Cas 701 (724) : 33 Bom 509 (DB). 

[2] Where a ivaqf was created, before the Whagf 
Yalidating Act, in favour of the grantor’s family and 
descendants without ultimate dedication to charity and 
the District Judge removed themuivalli and appoint- 
ed one of the beneficiaries in his place. Seld^ that the 
order was bad as not only the waqf was invalid but 
also a trust in favour of unborn persons from genera- 
tion to generation was not supportable under Muham- 
madan Law. (Yol 7) 1920 Cal 687 {588} (DB). 

'5. Para. 1 — '‘Unfit.’* — [1] Word **anfit*’ refers not 
only to physical incapability but |Iso to case where 


applicant charges trustee with breach of trust. (Yol 17) 
1930 Sind 41 (43). 

[2] It is neither possible nor necessary to limit the 
term ‘hnfit” in S. 73, Trusts Act, to physical fitness or 
personal incapacity, to an incapacity other than a 
physical incapacity. Under S. 73, mere unfitness or 
personal incapacity is not in itself a sufficient disquali^ 
fication. It must be an unfitness or personal incapacity 
which in the opinion of the Court disqualifies, and when 
such disqualification exists, a vacancy occurs, and a 
new appointment is to be made. (Yol 30) 1943 Sind 223 
(224) ; I L B (1943) Ear 213 (DB). 

6. Disagreement amongst trustees. — [1] Ap- 
pointment of new trustees can be made by joint act 
of all the continuing trustees and if they do not agree, 
the matter becomes one where the Court’s interces- 
sion must be called for. (Yol 31) 1944 Bom 222 (225) ; 
ILE(1944) Bom 420. 

[2] Trust created by will containing a provision 
that new trustee shall be appointed by the continuing 
trustee— Compromise eSected in the matter of appoint- 
ment of new trustees in case continuing trustee did 
not agree— Compromise not valid— Court can interfere 
in case of a deadlock due to the non-agreement amongst 
the continuing trustees. (Yol 21) 1934 Lah 331 (3o2)« 

7, Provision for appointment by founder. — 
[1] Where founder has made no provision for appoint- 
ment of fresh trustees, his legal representatives are 
entitled to be appointed. (Yol 16) 1929 Bom 193 
(193, 194). 

[S^e aho (Yol 12) 1925 Mad 218 (219, 220) (DB). 
(Succession to trusteeship of property follows the ordi- 
nary rule of Hindu Law and consequently a Hindu widow 
is entitled to succeed to the trusteeship as heir to her 
husband, if there is no special custom to the contrary.)] 

[2] Trustee appoiisted by will of author of trust 
cannot be removed by Court on application of person 
other than beneficiary. (Yol 15) 1928 Bom 20 (21) ; 52 
Bom 32 (DB). 

[3] Where power is given on death or retirsment; of 
trustee to some person to appoint another person 
"other’' means other than trustee dying or retiring. 
(Yol 30) 1943 Bom 366 (367) : I L B (1943) Bom 
495 (DB). 

Section 74 — Note 1 

[1] Per Weston J, — Section 74 expressly confers 
upon the beneficiary a right to apply to the Court by 
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ment of a trustee or a new trustee, and the Court may appoint a trustee or a new trustee 
accordingly. 

In appointing new trustees, tlie Court shall have regard (a) to the wishes ol the author of 
Rules for selecting new the trust as expressed in or to be inferred from the instrument of trust; 
irii&tees. (h) to the wishes of the person, if any, empowered to appoint new 

trustees; (g) to the Question whether the appointment will promote or impede the execution of 
the trust; and (d) where there are more beneficiaries than one, to the interests of all such 
henedciaries. 

75. Whenever any new trustee is appointed under section 73 or section 74, all the trust 
Vestmg of trust-property property for the time being vested in the surviving or continuing trustees 

in new trustees. or trustee, Or in the legal representative of any trustee, shall become 

vested in such new" trustee, either solely or jointly with the surviving or continuing trustees or 
trustee, as the case may require. 

Every new trustee so appointed, and every trustee appointed by a Court, either before or 
Powers of new trustees. after the passing of this Act, shall have the same powers, authorities 
and discretions, and shall in all respects act, as if he had been originally nominated a trustee by 
the author of the trust. 

76. On the death or discharge of one of several co- trustees, the trust survives and the trust- 

Survival of trust. property passes to the others, unless the instrument of trust expressly 

declares otherwise. 


Section 74 — Note 1 ( contd,) 

petition, not by suit, for the appointment of a new 
iiEustee, and such appointment may then be made by 
the Court, not only when a vacancy has oeeurred 
because of death or absence from British India, but 
also when any “disqualification” contemplated in S. 73, 
renders a new appointment necessary. The right to 
apply under S. 74 is subject to the restriction that an 
appointment under S. 73 is found to be impracticable. 
{Yoi 30) 1943 Sind 223 (226) : I L B (1943) Ear 
213 (DB). 

[2] An application for the removal of a trustee for 
a breach of trust and for appointment of a new trustee 
is maintainable under Ss. 73 and 74, but the inquiry is 
of a summary nature because Ss. 73 and 74 are not 
intended to deal with questions involving elaborate 
inquiry. (Yol 31) 1944 Mad 574 (574). 

[3] Where one of the trustees is excluded from the 
administration of trust estate in consequence of which 
the trustee renounces the trust, the trustee, thereby, 
either disclaims or refuses within the meaning of S. 73, 
and an application for removal and appointment of 
trustee under S. 74 is competent. (Yol 17) 1930 Sind 
41 (42). 

[4] Allegation that person is entitled to office of 
trustee brings relief sought under S. 92, Civil P. G. 
and remedy is by way of suit only and not by applica- 
tion. (Yol 21) 1934 Oudh 118 (121): 9 Luck 507. 

[5] Receiver cannot be appointed in proceeding for 
removal of trustee and appointment of new trustee 
under the Act. (Yol 14) 1927 Sind 237 (238) ; 22 Sind 
L B 146 (DB). 

[6] Mortgage — Equity of redemption — Proper re- 
presentation — Mortgagor creating trust for paying 
debts including that of mortgages — Trustees subse- 
quently discharged, debtor having taken possession of 
properties— Debtor declared insolvent — Suit by mort- 
gagee on mortgages against debtor, his son and receiver 
— Equity of redemption held not represented in mort- 
gage suit — As mortgagee a beneficiary could have 
applied for appointment of new trustees and have made 
them parties to his suit to represent the equity of 


redemption. (Yol 26) 1939 Oudh 161 (170) : 14 Luck 
648 (DB). 

[7] Act does not apply to wakf-aial-aulad, and 
no application lies under Ss. 73 and 74 for the removal 
of the mutwalli of such wakf and for the appointment 
of a new one. (Yol 32) 1945 All 261 (262, 263) : I L B 
(1945) All 818 (EB). 

[8] Petition under S. 74 — Court- fee under Art. 1 (d), 
Sch. II, Court* fees Act, is sufficient. (Yol 21) 1934 Oudh 
118 (121): 9 Luck 507. 

[9] No appeal lies to the High Court from an order 
made by the District Judge under S. 74 of the Trusts 
Act. The Act contains no provision for an appeal from 
such an order. (Yol 30) 1943 Sind 223 (228, 224) : ILR 
(1943) Ear 213 (DB). 

Section 75 — Note 1 

[1] Trust — Trustee of temple — Management — 
Liability to account — Conduct of previous trustees 
supervised by members of community — Suit by succee- 
ding trustee for taking of account — Specific items of 
malversation held against — Lapse of time — Direction for 
general accounts — Whether can be given. (’37) 70 
Mad L Jour 818 (319, 320) (PC). 

Section 76 —Note 1 

[1] Act has no application to public or private religh 
ous charitable endowments. Principles underlying Ss. 44 
and 76 serve as useful guide. (Yol 28) 1941 All 387 
(391) : I L B (1941) All 711 (DB). 

[2] Once a founder prescribes a line of devolution as 
regards the trusteeship in the document^ creating a 
trust, the founder has no right to alter the line of de- 
volution of the trusteeship unless he had reserved such 
a power in the original document itself. (Yol 27) 1940 
Mad 633 (634), 

[3] Where a will creating a trust dictates that^ sue* 
cession is to pass to the descendants of the original 
trustee, the direction cannot be extended to include 
their collaterals, in whom there is no reason to suppose 
that the testator would have been inclined to repose any 
particular confidence, (Yol 23) 1936 Lah 300 (302 ). 
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OHAPTEE VIII, 

Of the Extinction op Teusts, 
f Eiist how extinguished. 77. A trust is extinguished ■ — 

(a) when its purpose is completely fulfilled; or 

(b) when its purpose becomes unlawful; or 

(c) when the fulfilment of its purpose becomes impossible by desitiiction of the trust-* 
property or otherwise; or 

(d) when the trust, being revocable, is expressly revoked, 

Bevocaliion of trust, 78* A trust created by will may be revoked at the pleasure of the testator. 
A trust otherwise created can be revoked only — 

(a) where all the beneficiaries are competent to contract — by their consent; 

(h) where the trust has been declared by a non-testamentary instrument or by word 
of mouth— in exercise of a power* of revocation expressly reserved to the author 
of the trust; or 

fo) where the trust is for the payment of the debts of the author of the trusts and has 
not been communicated to the creditors — at the pleasure o! the author o! the trusts 

Illustration. 

A oonTays property to Bln trust to sell the same and pay out of the proceeds the claims of A^s oreditors, A 
Tesarvas no power of revocation. If no communication has been made to the creditors, A may revoke the trust* 
But if the creditors are parties to the arrangement, the trust cannot be revoked without their consent. 

Bevocation not to defeat 79. No trust can be revoked by the author of the trust so as to 
what trustees have duly defeat Or prejudice what the trustees may have duly done in execution 

of the trust. 


CHAPTER IX. 

Op cbbtain Obligations in the Hatube of Tbusts, 

Where obligation in 80. An obligation in the nature of a trust is created in the follow- 
nature of trust is created. cases. 


Section 77 — Note 1 

[1] Where gift of land is made for public purpose, 
the donees are trustees — If fulfilment of purpose be- 
comes impossible, trust is extinguished and land reverts 
to donor, (Vol 10) 1923 Lah 93 (94), 

[2] Where trustee is dissatisfied with co-trustee’s 
management, he cannot apply for cancellation of trust. 
(Vol 12) 1925 All 277 (279, 280) : 47 All 313 (DB). 

[3] When trust money is deposited as security for 
good behaviour of an employee, demand for its return 
does not amount to revocation and consequent extin- 
guishment of trust. (Vol 28) 1941 Oudh 1*26 (128) ; 16 
Lusk 241 (DB), 

Section 78 — Note 1 

[1] Valid trust once created is irrevocable by any 
subsequent act of the author of trust, (Vol 2) 1915 Mad 
380 (382) (DB). 

[2] Trust under S. 6 of the Married Women’s Pro- 
perty Act can be revoked by beneficiary. (Vol 29) 1942 
Mad 136 (138). 

[3] A debtor by an arrangement made one of his 
creditors a trustee in respect of some of his properties 
lor the payment of debts and subsequently hypothecat- 
ed the same properties for securing an advance. Held, 
that the subsequent hypothecation amounted to a re- 
vocation of a trust.*{’09) 1 Ind Gas 347 (348) (DB) (All) 
^ (Vol 34) 1947 Pat 131 (132). 

[4] Clause (o) applies only to trust solely for payment 
of d0bts.(Voi 10) 1923 Oudh 80(90):25 Oudh Gas 291(DB). 

[5] Section 7 8 does not apply to trust created for 
payment of debts and other purposes. (Vol 10) 1923 
Oudh 80 (90) ; 25 Oudh Gas 291 (DB). 

[6] G sold property to S and deposited the price with 
him, the deed of deposit reciting ‘‘0 will have all his 
creditors paid ofi by said vendee and get him receipts 
lor them/’ G was adjudged insolvent. A particular cre- 


ditor B was not paid: Held no trust wag created in 
favour of B and the money with 8 was available for 
distribution among the creditors. (Vol 19) 1932 Lah 
66 (67) (DB). 

[7] Where a person asks another to acquire a certain 
property for his benefit, i.e , for benefit of the settlor 
and allots a sum of money for the purpose but reserves 
to himself the power of revoking the trust after the 
amount is spent, the trust is a valid one and his refusal 
alter the amount is spent to farther finance the work is 
a valid revocation of the trust, (Vol 12) 1925 Pat 63 
(91) (FB). 

[8] In case of a waqf-alahaulad, no application lies 
under Ss. 73 and 74, Trusts Act, for the removal of the 
mutwalli and appointment of a new one in his place. 
In view of S. 1, the Act has no application to such 
waqfs, (Vol 32) 1945 All 261 (263) ; I L K (1945) All 
818 (FB). 

[9] If a person deposits money with a Bank as secu- 
rity for good behaviour of an employees and demands 
the return of the money, there is no express revocation 
of the trust but the demand is one for the performance 
of the trust. The trust cannot be extinguished until the 
purpose of the trust was completely fulfilled by the 
return of the amount to the depositor subject to the 
lawful claims of the Bank against that property. (Vol 
28) 1941 Oudh 126 (128) ; 16 Luck 241 (DB), 

[10] i, by a registered deed settled certain property 
for charitable trusts and appointed himself as Hukdag 
for life and after him his grandson B. It was held that 
A had no power to revoke the appointment of B who 
obtained a vested right to property on A’s death, as the 
deed was not a will. (’11)1911-2 Mad W N 382 (383) (DB)* 

Section 80 — Note 1 

[1] Chapter 9 gives the principles that should govern 
Courts in ascertaining the rights and obligations ot 

1057 & 1058 A^ M* 
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84. Where iie owe- 

Where it does not appear 
that transferor intended to 
diepos© of beneficial Interest* 


^ 01 property transfers or bequeaths it and it cannot be inferred consistently 
with the attendant circumstances that he intended to dispose of the 
benefioiai interest therein, the transferee or legatee must hold such pro- 
perty for the benefit of the owner or his legal representatiYe. 

Illustrations* 


(a) AGQn7ayclmi to H without consideration and declares no trust of any part. It oannot, consistently 
with the circamstonces under which the transfer is made, be inferred that A intended to transfer the beneficial 
Interest in the land. B holds the land for the benefit of A* 

(b) A conveys to B two fields, T and Z, and declares a trust of F, but says nothing about Z. It cannot, 
ooBsIstentlj with the circumstances under which the transfer is made, be inferred that A intended to transfer the 
beneficial interest in Z. B holds Z for the benefit of A* 

(e) A transfers certain stoch belonging to him into the joint names of himself andB. It cannot, consistently 
with the cirouEQ stances under which the transfer is made, be inferred that A intended to transfer the benefieiaA 
interest m the stock during his life. A and B hold the stock for the benefit of A during his life. 

fd!j A makes a gift oi certain land to his wife B* She takes the beneficial interest in the land free from 
my trust in iavcur of A, for it may be inferred from the circumstances that the gift was for B*s benefit. 


Section 80 — - Note 1 (conid*) 

parties in certain cases and does not relieve a party 
from any obligation to take the necessary steps needed 
by the substantive or adjective law for creating a valid 
trust. (Vol 3) 1916 Mad 850 (354,356):38Mad 321 (DB), 

[2] Section 4, el. (f), Mad. Agri. Belief Act applies 
to obligations declared in Chap IX. (Vol 26) 1939 Mad 
471 (472) ; I L B (1939) Mad 525 (DB). 

[3] Where sale deed contains recital that property is 
bought for plaintiff in names of defendants, there is 
constructive trust only — S. 10, Limitation Act, does not 
apply to it. (Vol 9) 1922 Mad 57 (58, 59) ; 45 Mad 415 
(DB). 

[4] Trustee ie facto Is really no other than a trustee 
de sen tort He has no right to maintain suit on behalf 
of trust, even if beneficial to the charity. (Vol 25) 1938 
Mad 982 (990) (DB). 

SECTION SI SYNOPSIS 

1. “‘Intended to dispose of the beneficial interest^' 

2. Doctrine of advancement. 

3. “Attendant circumstances,’^ 

4o Other illustrative cases. 

lo “Intended to dispose of the beneficial in- 
terest,” — [1] Intention referred to in the section is 
Intention of testator at time of making will and burden 
of proving difereot intention is upon those who set up 
the same, (’ll) 10 Mad L Tim 42 (44) (DB). 

[2] ‘Disposal of beneficial interert’ refer to transfer 
or bequest referred to in earlier part of section, i. e., if 
it is legally proved that the testator or transferor did 
not intend by such transfer or bequest to part with the 
beneficial interest, the transferee or legatee is a trustee 
for the transferor or bis legal representative and cannot 
claim the property under such transfer or bequest. (’09) 
S2 Mad 443 (454, 455) (DB). (Per Sanharan Nair J,) 

[3] Fiduciary relationship may be established with- 
out the use of the word ‘ trust”. A person may become 
a trustee by his own acts and conduct so as to deprive 
himself of all beneficial ownership of property and 
declare that he will hold the same in trust for another. 
The mere fact that the owner retains an interest in the 
property would not necessarily go against the foundation 
of trust. (Voi 23) 1936 Bom 296 (297). 

[4] Legate© executing agreement to pay guzara to 
testator from date of will— Will giving vested remainder 
to legatee — Non-payment of guzara by legatee — Will 
not revoked by testator — Character of legatee is not 
changed into trustee for testator or his heirs as the 
intention reterred to in the section is the intention of 
the testator at the time of making the will and not 
afterwards. It does not apply to a subsequent change 

intention, (Vol 33) 1946 Oudh 193 (207) i 21 Luck 
aUlDB)* ^ 


2. Doctrine of advancement. — ■ [1] Presumption 
of advancement, under English law applies only in 
case of persons of British nationality domiciled in 
India — Where husband or father makes apparent 
advancement to wife or child, no beneficial interest is 
conferred on donee, if donor proves that his intention 
was difierent; but mere statement of husband or father 
is not enough. (Vol 8) 1921 P C 56 (57) : 47 lud App 
275 : 48 Cal 260 : 10 Low Bur Eul 335 (PC). 

[2] Advancement — Doctrine of, does not generally 
apply in India — Principles to be applied in English 
Court of Chancery are to be applied in case of persons 
of British parents, but residing wholly in India. (Vol 8) 
1921 P 0 56 (57, 58, 59) : 47 Ind' App 275 : 48 Cal 
260 ; 10 Low Bur Eul 335 (PC). 

[8] There is no presumption of advancement in the 
Province of Burma (Vol 23) 1936 Bang 447 (447, 448) 
(DB)«<(Vol 23) 1936 Bang 256 (259, 266) ; 14 Eang 242 

[4] Presumption of advancement as known in English 
law may arise in case of Anglo-Indians where husband 
transfers property in name of his wife. (Vol 11) 1924 
Eang 283 (286) ; 2 Bang 253 (DB)g&(Vol 20) 1933 Nag 
837 (339, 340) : 30 Nag L B 115. 

[5] Presumption of advancement in case of British 
National resident in India is not rebutted by proof of 
management and collection of rent by husband after 
purchase. (Vol 5) 1918 Low Bur 15 (15, 16) 9 Low 
Bur Eul 212 (DB). 

[6] Where a husband or father purchases property 
in the name of wife or child, there is no presumption 
of an intended advancement unless there is some other 
evidence of sufficient motive for gift or transfer. The 
onus lies on the person alleging the advancement to 
prove that the purchase was intended to be an advance- 
ment (’26) 28 Bom L E 11 (14) (DB). 

3. “Attendant circumstances.” — [1] “Attendant 
circumstances’* mean the same thing as surrounding 
circumstances at time of making the will. (’09) 32 Mad 
443 (455) (DB). 

[2] Section 81 of the Trusts Act refers only to atten- 
dant circumstances but not to antecedent circumstanceSp 
(Vol 33) 1946 Oudh 193 (206) : 21 Luck 314 (DB). 

[3] Where a resulting trust is sought to be proved, 
acts and declarations made long after the transaction 
are not admissible in favour of the person seeking to 
show such a trust and therefore it is doubtful whether 
they would be admissibie in favour of that person’s 
creditor against the person in whose name the property 
stands. (Vol 14) 1927 Bom 433 (435). 

4 Other illustrative cases. — [1] The general role 
and principle ol the Indian law as to resulting trusts 
difier but little, if at all, from the general rule of 
English law upon the same subject, bat owing to wide- 
spread and persistent practice which prevails amongst 
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82. Where property is transferred to one person for a- consideration paid or provided by 
^ Transfer to one for eon- another person, and it appears that such other person did not intend to 
Bideration paid by another, pay or provide such consideration for the benefit of the transferee, the 
transferee must hold the property for the benefit of the person paying or providing the con* 
sideration. 

Nothing in this section shall be deemed to affect the Code of Civil Procedure^, section 817, or 
Act No. XI of 1859^ (to improve the law relating to sales of land for arrears of revenue in the Lower 
Provinces under the Bengal Presidency), section 36. 

[a] See now the Code of Civil Procedure, 1908 (Act 5 [V] of 1908). 

[b] The Bengal Land Eevenue Sales Act, 1859. 


Section 81—- Note 4 (contdj 

the natives ol India, whether Mahomedan or Hindu, 
for owners of property to make grants and transfers of 
it benam! for no obvious reason or apparent purpose, 
without the slightest intention of vesting in the donee 
any beneficial interest in ihe property granted or trans- 
ferred, aa well as the usages which the natives have 
adopted or which have been protected by statutes, no 
eseeption has ever been engrafted on the general law of 
India negativing the presumption of the resulting trust 
in favour of the person providing the purchase money, 
such as has, by the Courts of Chancery in the exercise 
of their equitable jurisdiction, been engrafted on the 
corresponding law in England in those eases where a 
husband or father pays the money and the purchase is 
taken in the name of a wife or child. In such a case 
there is, under the general law in India, no presumption 
of an intended advancement as there Is in England. 
(Vol 8) 1921 P G 56 (57): 47 Ind App 275: 10 Low Bur 
Bui S35 : 48 Cal 260 (PC). 

[2] In the ease of a voluntary conveyance of property 
by a grantor without any declaration of trust, there is 
a resulting trust in favour ol the grantor, unless it can 
be proved that an actual gift was intended. (Vol 18) 
1931 Bom 269 (271) (DB). 

[3] W endorsed the receipt of his fixed deposit and 
sent it with a letter to the Bank asking them to hand- 
over amount to defendant. TV’s heir sued for a declara- 
tion that the money formed part of TV’s estate — Held, 
defendant was the absolute owner, and there was no re- 
sulting trust in favour of W^s heir. (Vol 1) 1914 Bom 
286 (288) ; 38 Bom 618 (DB). 

[4] Where a mortgage is taken in the name of A, the 
money advanced being admittedly the money of B, there 
Is resulting trust in favour of B. (Vol 23) 1936 Rang 
447 (447, 448) (DB). 

[5] Assignment of mortgage- deed intended to place 
property conveyed by it beyond reach of assignor’s cre- 
ditors, falls under S. 80, assignee becoming only bena- 
midarand assignor remaining real owner. (Vol 17) 1930 
Nag 273 (277, 278) ; 26 Nag L R 277 (DB). 

SECTION 82 — SYNOPSIS 

1. Scope. 

2. Intention and presumption. 

3. Advancement. 

4. ‘‘Transferee must hold property, etc.*’ 

5. Other illustrative cases. 

1. Scope. — [1] Section means that if nothing more 
is shown than transferor paid consideration, there ia 
resulting trust (Vol 21) 1934 Mad 671 (672). 

[2] Purchase bv A in B’s name — Sale by B to G in 
fraud of A — Suit by A for declaration of ownership — 
Seo^^vnd suit by G for possession — Plea of A’s ownership 
^Held, that once A proved that the consideration was 
paid by him, S 82 became applicable and it was not 
»ieeessary for him to rely upon any of the ingredients 
referred to in S 84 of the Trusts Act, (Vol 23) 1986 
Mad 166 PB)* - 


[3] Person pays consideration and another takes con- 
veyance ; latter holds property for benefit of former. 
(Vol 4) 1917 P C 152 (165) (PCI. 

[4] Property purchased in one’s name with another’s 
money with intention thatproperty should belong to that 
another person creates resulting trust. (’71) 14 Moo Ind 
App 433 (437, 438) (PC). 

[5] Where pre-emptor paid into Court whole amount 
including money due by vendor to previous mortgagee 
and vendor with that money discharged the mortgage 
and was in possession — Held that vendor must hold 
possession on the pre-emptor’s behalf. (Vol 10) 1923 All 
507 (608) : 45 All 482 (DB). 

[6] The test to find out whether a transaction is 
benami or not is the source from which the purchase- 
money is got, but even this test becomes relevant only in 
the absence of all other explanatory circumstanaes* 
(Vol 12) 1925 Oudb 243 (246, 247) (DB). 

2. Intention and presumption.— [1] Where pro- 
perty is acquired in the name of one person but the pur- 
chase price is paid by another, a presumption arises that 
the transaction is one for the benefit of the person pro- 
viding the money. (Vol 12) 1925 Pat 68 (80) (EB). 

[2] Purchase of property in name of one’s mistress 
Jiving under one’s pro'tection does not raise presump- 
tion that one intended to benefit her, But other circum- 
stances may show that title passes to her. (’10) 5 Ind 
Cas 85 (86, 87) (DB) (Cal). 

[3] The section has no bearing on the burden of 
proof and does not make it necessary for a person who 
alleges that the consideration for transfer was paid by 
some one other than the nominal transferee to show 
further that there was no intention upon the part of 
the person providing the money to pay for the benefit 
of the transferee. (Vol 29) 1942 All 308 (312, 314); ILB 
(1942) All 478 (DB). 

[4] Section 82, Trusts Act though it may not have 
really altered the burden of proof, has made It much 
clearer than it was before that burden of proof of estab- 
lishing all the facts neeessary to lead to the inference that 
a transfer was benami lies upon the person asserting it to 
be so. (Vol 28) 1941 Oudh 288 (292): 16 Luck 341 (DB). 

3. Advancement. — [1] The presumption of ad- 
vancement in English law when a person purchases 
property in the name of another in whom he is in- 
terested does not arise in India. Hera the question in 
such a case is* if the purchase was for the benefit of the 
person in whose name it was made, one teat being the 
source of the purchase-money. (Vol 4) 1917 Mad 926 
(927) (DB). 

[2] Executor purchasing property comprised In will 
in name of his son— Presumption that purchase is gift 
by way of advancement to son is not applicable — Pre- 
sumption does not apply in any case in which father 
could not purchase property — Such a presumption ia 
only of general applioation in competition between 
father and son or those claiming under them. (Vol 6) 
1919 P 0 268 (255) (PC). 
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83 . Where a trust is incapable of being executed, or where the trust is completely executed 
without exhausting the trust-property, the trustee, in the absence of a 
Trust incapa.ble of esecii- j^ij^ection to the contrary, must hold the trust-property, or so much thereof 
*^sTaustin,rtmst%rop^ unexhausted, for the benefit of the author of the trust or his legal 

representative. 

Illustratio7is, 

(a) A conveys cenain land to E — . 

“upon trust/® and no trust is declared; or 

“upon fcrust to be thereafter declared,’® and no such deciaralion is ever made; or 

upon trusts that are too vague to be executed; or 

upon trusts that become incapable of taking efiect; or 

“in trust for 0,” and G renounces his interest under the trust. 

In each of these oases B holds the land for the benefit of A. 

(b) A transfers Es. 10,000 in the four per cents, to E, in trust to pay the interest annually accruing due 
So C for her life. A dies. Then G dies. B holds the fund for the benefit of A’s legal representative. 

(e) A conveys land to B upon trust to sell it and apply one moiety of the proceeds for certain charitable 
purposes, and the other for the maintenance of the worship of an idol. B sells the land, but the charitable pur-' 


Section 82 — Note 3 (contd.) 

[S] There is no presumption in India that property 
acquired by father in name of child is intended for his 
advancement. (Yol 18) 1931 Lah 419 (423) : 12 Lah 
546 (DB). 

[4] Father of European nationality living in India in 
European style — Presumption of advancement arises, 
if father purchases property in name of his daughter. 
(Yol 17) 1930 Oudh 441 (444, 445) (DB), 

[5] The deposit by a Hindu of his money in a bank 
in the joint names of himself and another and on terms 
that it is payable to either as survivor does not, on his 
death, constitute a gift by him to the other. There is a 
resulting trust in his favour in the absence of proof 
of a contrary intention, there being, in India, no pre- 
sumption of an intended advancement to such other 
person, (Yol 32) 1945 PC 10 (11): 71 Ind Appl97(PC). 

[6] Doctrine of advancement in favour of wife or 
son does not apply in British India. (Yol 12) 1925 Oudh 
243 (246, 247) (DB). 

[7] Where an Indian Christian husband provides the 
money for the purchase of a property in the name of 
his wife, the property must be regarded as being his 
unless the evidence justifies the conclusion that he 
intends to make a gift to his wife. The English doctrine 
of advancement cannot be legitimately applied to 
Indian Christians, who are Indians of the full blood. 
Beligious belief is not a factor in the application of the 
doctrine and there is no reason for making an exception 
in the case of Indian Christians, (Yol 29) 1942 Mad 
508 (504, 505) *. I L E (1942) Mad 844 (DB). 

4. “Transferee must hold property etc.” — [1] 
Benamidar cannot be considered trustee in strict sense 
of term. He is alias for real owner in whom vests legal 
title. Eeal owner can enforce his rights in respect of 
property, without referring to benamidar — Benamidar 
has some of liabilities but not all the rights of true 
owner. (Yol 16) 1929 Mad 268 (269) (DB). 

[2] Person purchases property in name of another 
and consideration has come through former; efiect of 
transaction is that resulting trust is created in bis 
favour. (Yol 24) 1937 Bang 198 (199). 

[3] The general principle of equity, applicable both 
in England and in India is that in the case of a volun- 
tary conveyance of property by a grantor, without any 
declaration of trust, there is a resulting trust in favour 
of the grantor, unless it can be proved that an actual 
gift was intended. Where money was deposited by a 
husband in a bank in the name of himself and his wife 
“payable to either or survivor:” Held^ that the money 
belonged to the estate of the husband. (Yol 15) 1928 
P 0 172 (173, 174) : 55 Cal 944 ; 55 Ind App 235 (PC). 


[4] It has been established by decisions that owing to 
the widespread and persistent practice prevailing in 
India of owners of property making grants and transfers 
benami for no obvious reason, without any intention of 
vesting in the donee any beneficial interest in the pro» 
perty granted or transferred, as well as the usages which 
the natives have adopted and which have been protected 
by statute, no exception has ever been engrafted on the 
general law of India, negativing the presumption of the 
resulting trust in favour of the person providing the 
purchase money. (Yol 8) 1921 P C 56 (57, 58, 69) ; 47 
Ind App 275 : 48 Cal 260 ; 10 Low Bur Eul 335 (PC), 

[5] Property belonging to tbe plaintifi’s father sold 
in execution of a decree— Yendee agreed to return the 
same to the father on payment of a certain amount, 
part of which was advanced by defendants and the 
balance supplied by the father — Yendee executed a 
kobala in the names of the defendants — A year later, 
father unable to pay interest, put the defendants in 
possession to recover the amount due to them — After 
the execution of the kobala, some of the properties were 
sold for arrears of rent due and purchased by defen- 
dants — Plaintifis sued the defendants for recovery of 
possession of the property on payment of amount due 
to the defendants — Held, that the defendants were in 
the position of creditors in possession and there was a 
resulting trust in favour of the plaintifis. (Yol 6) 1918 
Cal 309 (311) (DB). 

5. Other illustrative cases. — [1] Co-sharers A and 
B having claims against taluqdar for under-proprietary 
title in certain villages — Agreement that claim should 
be prosecuted in name of A, B paying half the costs and 
receiving half profits when right is established — A 
obtaining decree and delivery of possession — E is 
entitled to say that A held partly for him— Agreement 
should be maintained and E awarded his half share, 
(’89) 16 Cal 62 (66, 70). 

[2] Benamidar is competent to maintain suit for 
recovery of possession of property purchased benami in 
his own name and without beneficial owner being party 
to the suit. (Yol 19) 1932 Bom 190 (190), 

Section 83 — Note 1 

[1] Funds held in trust for particular purpose— Pur- 
pose failing or coming to end — Kesulting trust of 
remaining funds — Suit for recovery of their share by 
subscribers of fund is governed by Art. 120, Limitation 
Act. (Yol 25) 1938 Mad 641 (642, 643) (DB). 

[2] A trust was created by a woman which failed 
after her death. A resulting trust was created in favour 
of settlor and it descended to her heirs at the time of 
her death. (Yol 2)1916 Bom 267 (268):40Bom341{DB)* 
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fose3 wholly fail, and the maintenauee of the worship does not exhaust the second moiety of the proceeds, B holds 
the first moiety and the part unapplied of the second moiety for the benefit of A or his legal representative. 

(d) A bequeaths Bs. 10,000 to B, to be laid out in buying land to be conveyed for purposes which eithes 
wholly or partially fail to take efiect. B holds for the benefit of A*s legal representative the undisposed of interest 
in the money or land if purchased. 

8^. Where the owner of property transfers it to another for an illegal purpose and such 
Transfer for illegal pur- purpose is not carried into execution, or the transferor is not as guilty 
as the transferee, or the effect of permitting the transferee to retain the 
property might be to defeat the provisions of any law, the transferee must hold the property for 
the benefit of the transferor. 


Section 83 — Note 1 fcontd.J 

[3] Where no wak! was found to have been created 
it was held that the property must go back to the 
owner or his representative. (Vol 22) 1935 All 458 (458), 

[4] Besulting trust— Whole interest of grantor legal 
and equitable intended to be transferred — No resulting 
trust comes into existence unless there is no considera- 
tion or consideration wholly fails — Resulting trust pro- 
perty conveyed in consideration of covenant— Breach of 
covenant is not failure of consideration as to give rise 
to resulting trust. (Vol 2) 1915 P C 168 (170) (PC). 

[5] Past rents were assigned to trustee for purposes 
of the charitable trust — Trustee later obtained decree for 
the rents — Trust declared subsequently incapable of 
being given effect to^Held the original owner can exe- 
cute the decree without any assignment — Illustration (c) 
to S. 83 and (b) of S. 94 cited— Where Act is not appli- 
cable the aforesaid provisions in the Act notably the 
above sections, fully set out principles that should 
govern a case like the present one, and we are bound to 
follow these principles in asmuch as they accord with 
equity and justice of the case. (Vol 11) 1924 Pat 343 
(344, 346) (DB), 

[6] ‘Legal representative’ in section includes person 
entitled to represent deceased’s interest by inheritance 
when for deceased’s property no administration has 
been granted. (Vol 2) 1916 Bom 267 (268) : 40 Bom 
341 (DB). 

[7] Where debtors transferred all their properties to 
trustee for benefit of creditors, it was held that no 
resulting trust was created in favour of debtors and 
surplus moneys could not be sued for. (Vol 1) 1914 Sind 
81 (82) ; 8 Sind L R 132. 

[8] Article 120, Limitation Act, governs an action 
under the section and time runs from the date when 
there was a failure of the purpose and the resulting trust 
thereupon arose, (Vol 25) 1938 Mad 641 (642, 643) 
(DB). 

SECTION 84 — SYNOPSIS 

1. Scope. 

2. Transfer for an illegal purpose. 

3. “And such purpose is not carried into execu- 

tion.” 

4. "Transferor not as guilty as transferee.” 

5. Defeating provisions of law. 

6. “Transferee to hold the property for the benefit 

of the transferor.” 

7. Fraudulent transfers. 

1, Scope.— [1] Section 84 speaks of a case where 
a transfer has been effected for an unlawful purpose 
and the transferor claims that he nevertheless remains 
the beneficial owner of the property. Section 82 speaks 
of a case where A conveys property to B for considera- 
tion paid by C and states that B holds the property for 
the benefit of 0. This is the distinction between S. 82 
and S. 84. (Vol 23) 1936 Mad 165 (167) (DB). 

2. Transfer for an illegal purpose [1] Lottery 

— Kuiichit fund is lottery— Promoters of chit fund com- 


mit offences under S. 294- A, Penal Code— Money paid 
to stake-holder is held by him as trustee. (Vol 23) 1936 
Mad 225 (227) : 59 Mad 562 (FBI © (Vol 12) 1925 Mad 
281 (283, 284) (DB). 

[2] Agreement to transfer service inam when it 
would be enfranchised, is void and money received 
under it must be paid back. (Vol 12)1925 Mad 885 (886). 

3. “And such purpose is not carried into exe- 
cution.” — [1] The rule that a person in pan dehao 
cannot recover is applicable not only where the unlaw- 
ful agreement has been fully carried out but also where 
there has been part performance of a substantial char- 
acter of such agreement. This is the construction of 
the words “not carried into execution.” (’06) 29 Mad 
72 (74) (DB). 

[2] To enable fraudulent confederate to retain pro- 
perty transferred to effect fraud, fraud must be carried 
into effect. Then alone fraudulent grantor loses right to 
recover property. (Vol 11) 1924 Oodh 321 (323) (DB), 

[3] If fraudulent object is accomplished, though not 
entirely, transferee would not be disturbed — If it is 
continuous act, perpetrator can retract and revoke au- 
thority given to confederates, (Vol 16) 1929 Bom 147 
(151) : 53 Bom 321 (DB). 

[4] As long as an unlawful or void agreement remains 
unperformed any money paid under it may be recover- 
ed back as received to the use of the person who so paid 
it. (Vol 13) 1926 Lab 159 (160) (DB). 

[6] Colourable transfer made with intention to de- 
fraud creditors can be set aside by transferor before 
fraud had taken place. (Vol 16) 1929 Pat 127 (129) (DB). 

[6] Where mortgage was taken benami with tainted 
origin for plaintiff’s benefit, but fraud was not effected, 
plaintiff can sue on mortgage. (Vol 5) 1918 Mad 148 
(149) (DB). 

[7] Partnership between defendant and plaintiff prior 
to excise bid — Plaintiff to supply funds to defendant 
end defendant to carry on business — Plaintiff to share 
profits — Profits earned— Suit by plaintiff for dissolution 
of partnership and accounts ; Held^ that the partner- 
ship was illegal and that neither under S. 84, Trusts 
Act, nor under S. 65, Contract Act, could the plaintiff 
recover the money advanced to the defendant. (Vol 31) 
1944 Mad 415 (416). 

4. Transferor not as guilty as transferee. — [1] 
Lottery — Kurichit fund is lottery — Promoters of chit 
funds commit offences under S. 294'A, Penal Code — 
Subscribers to lottery are not guilty of any offence — 
Doctrine of pari delicto is not applicable. (Vol 23) 1936 
Mad 225 (227) ; 53 Mad 562 (FB). 

[2] Where, for the purpose of inducing the trustee of 
a public trust of national importance to defraud the 
trust, sums of money are paid by a person, it cannot be 
said that the person is not as guilty as the trustee. Such 
an agreement, being contrary to public policy, the Court 
will not order a refund of money paid under an arrange- 
ment which falls within this category, (Vol 28) 1939 
Mad 31 (31) : I L B (1939) Mad 30 (DB). 
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8S« Where a testator bequeaths certain property upon trust and the purpose of the trust 
Bequest for illegal pur- appears on the face of the will to be unlawful, or during the testator’s 
lifetime the legatee agrees with him to apply the property for an unlaw™ 
fu! purpose, the legatee must hold the property for the benefit of the testator’s legal representative, 
^ Bequest of whieh revoea- Where property is bequeathed and the revocation of the bequest is 
tion is prevented by ooer- prevented by coercion, the legatee must hold the property for the benefit 
of the testator’s legal representative. 

86. Where property is transferred in pursuance of a contract which is liable to rescission or 


^ Transfer pursuani to res- induced by fraud or mistake, the transferee must, on receiving notice to 
smdable eonfiract, that effect, hold the property for the benefit of the transferor, subject to 

repayment by the latter of the consideration actually paid. 


Debtor becoming oredi- 87. Where a debtor becomes the executor or other legal represen™ 
tor's representative. tative of his creditor, he moat hold the debt for the benefit of the persons 

interested therein. 


88 . Where a trustee, executor, partner, agent, director of a company, legal adviser, or other 
Ad.vantage gained by person hound in a fiduciary character to protect the interests of another 
person, by availing himself of his character, gains for himself any pecuniary 
advantage, or where any person so bound enters into any dealings under circumstances in which 
his own interests are, or may be, adverse to those of such other person and thereby gains for him- 
self a pecuniary advantage, he must hold for the benefit of such other person the advantage so 
gained. ^ 


Section 84 fcontd») 

5, Defeating provisions oi law. [1] The pos- 
session of property by a transferee under a transfer 
which has been adjudged to be fraudulent is similar to 
that of a trustee for the person from whom he takes 
the transfer under S. 84 of the Trusts Act. (Vol 311 
1944 Nag B7 (40) : I L K (1943) Nag 764 (DB), 


6. Transferee to hold the property for the 
benefit of the transferor. — [1] Where the person 
who wag for the time being in possession of a Kamam 
service inam expected that the same would be enfran- 
chised in his name and agreed to transfer his interest 
In the property to the plaintifi when the event would 
take place. Eeld^ that the agreement was void and for- 
bidden by law. Held, further, that the plaintiff would 
be entitled to refund of the money advanced bv him. 
(Vol 12) 1925 Mad 885 (886). 

[2] Chit fund with arrangement for paying of prize 
every month by casting lot was held illegal as lottery 
— Held (by Krishnan I., Odgers I , dissenting,) that 
as the prize arrangement was severable from the rest of 
the contract, money paid could be sued for by wav of 
refund. (Vol 12) 1925 Mad 281 (282, 284) (DB). 

[3] Lottery — Eurichit fund is lottery — Promoters 

of chit fund commit offence under S. 294-A, Penal 
Code — Subscriber can claim refund of his subscrip- 
tion _ Application of S. 84, Trusts Act — Promoters 
are personally liable, (Vol 23) 1936 Mad 225 (227) • 
59 Mad 562 (EB). ^ 

7. Fraudulent transfers. ^ [1] Transferor is 
disentitled to set aside transier for fraudulent purpose 
and to delay creditor. (Vol 3) 1916 Sind 22 (24) • 9 
Sind L B 108 (Vol 16) 1929 Pat 127 (129) (DB). ‘ 

[But see (’01) 5 Nag L B 146 (148). (The fact that 
a creditor of the defendant is actually defeated by a 
sale does not debar the defendant from* pleading, in a 
suit for possession, that the conveyance was benami to 
defeat creditors.)] 

[2] Any argument based on S. 84, Trusts Act, pro- 
ceeds on the assumption that the document in question 
has been assailed or is liable to be assailed under 8. 53 
T. P. Act as executed with the intent to commit fraud! 
(Vol 28) 1941 Ondh 95 (97). ’ 


Section 86 — Note 1 

[1] By S. 86, a transferee in possession under a 
voidable transfer must, on receipt of notice of rescis- 
sion, hold the property for beneht of transferor, sub- 
ject to repayment of consideration actually paid, 
(Vol 3) 1916 Mad 350 (353) : 38 Mad 321 (DB). 

[2] Section 86, Trusts Act is in pari materia with 
Ss. 19 and 19* A, Contract Act and apparently relates 
only to the lifetime of the transferor. The legal repre- 
sentative of the transferor cannot take advantage of it. 
(Vol 5) 1918 Bom 93 (94) ; 43 Bom 173 (DB). 

Section 87 — Note 1 

[1] A parson mentioned in a will a debt due by D 
and provided that D and K should be the executors, 
after the death of his wife who would be the manager 
during her life-time: Held, that under S. 87, D would 
be a trustee for the sum due by him, and that the 
Common law doctrine would not apply for such a debt. 
But he would not thereby become an express trustee of 
the debt for a specific purpose unless it was so designat- 
ed in the will. (’09) 11 Bom L B 1187 (1192) (DB), 

SECTION 88 SYNOPSIS 

1. Scope. 

2. Executor. 

3. Partner, 

4. Agent. 

5. Director of company. 

6. Legal adviser. 

7. Other person bound in a fiduciary capacity 

8. Gains any pecuniary advantage. 

9. Adverse dealings. 

10. Hold for the benefit of such person* 

11. Reimbursement, 

1. Scope, — [ 1 ] Except in cases otherwise provided 
by statute, a constructive trust can be held to arise 
only under S, 88 or S. 90 of the Act. (Vol 25) 1938 
Mad 929 (935, 936). 

[2] The Trusts Act applies only to Bangoon and 
does not apply to the Districts, but stillthe ptinoiplea 
enunciated therein can be applied to oases coming from 
the districts. (Vol 22) 1935 Bang 44 (47, 48) (DB). 

[3] Person entitled to profits difficult of ascertain-* 
ment — - Fixed rate of interest should be awarded on 
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IllustrationB» 


(a) As an executor, buys at an undervalue from JB, a legatee, his claim undai: she wlIL B ia ignorant of 
the value of the bequest, A must hold for the benefit of B the diSeranoe between the price and value, 

fbj A, a trustee, uses the trust-property for the purpose of his own business, A holds for the benefit of his 
beneficiary the profits arising from such user. 

fc) A, & trustee, retires from his trust in consideration of his successor paying him a sum of money. A 
holds such money for the benefit of his beneficiary. 

fd) A. SL partner, buys land in his own name with funds belonging to the partnership. A holds such land 
for the benefit of iha partnership. 

(&) A, a ^partner, employed on behalf of himself and his co-pariners in negotiating the terms of a lease, 
ciandestinely sti'pulates with the lessor for payment to himself of a lakh of rupees. *A holds the lakh for the 
benefit of the partnership. 

{fj A &nd B are partners. A dies. B, instead of winding up the affairs of the paitnership, retains all the 
assets in ihe business. B must account to A$ legal representative for the profits arisino from A*s share of the 
capital. 

f g] A, an agent employed to obtain a lease for B, obtains the lease for himself. A holds ^he lease lor th® 
benefit of B, 


(h) A, a guardian, buys up for himself incumbrances on hia ward B’s estate at an undervalue. A holds 
for the benefit of B the incumbrances so bought, and can only charge him with what 110 has actually paid. 


Section 88 — Note 1 (contd.) 

value of property — Court may decree profits on fixed 
interest which need not be current rate. {Yol 16) 1929 
Oudh 134 (145) (DB). 

[4] The terms of Ss, 88 and 90 are not exhaustive 
only^ in the sense that if a"'person cannot be brought 
within these sections, and held liable as a trustee, be 
must be found to fall under the residuary section i. 

S. 94. In other words, where no trust has been de- 
clared, a person would not be accountable as a trustee 
until obligations are found to have been created which 
are in the nature of a trust and under which he may 
be held to be, what is termed in English law, a 
constructive trustee. (Yol 27) 1940 Mad 779 (781, 782). 

2« Executor. — [1] A person mentioned in a will 
a debt due by D and provided that D and K would be 
the executors after the death of his wife who would 
manage the estate during her lifetime : Held, D would 
be a trustee for the sum due but not an express trustee 
of the debt for a specific purpose, unless that was so 
designated in the will. (’09) 11 Bom L E 1187 (1192) 
(BB). 

3. Partner. — [1] Where partner retains and uses 
for his business the partnership fund after the death 
of a partner, he is bound to render accounts of profits 
(Yol 18) 1931 Ail 327 (329) : 53 All 479 (DB). 

[2] It is not without significance that illus. (d) and 
(0) to S. 88 refer only to cases where the partner uses 
funds belonging to the partnership or clandestinely 
stipulates for a personal benefit in a transaction nego- 
tiated by him on behalf of himself and his co-partners. 
In the circumstances existing in this country, it is 
difficult to say that a general presumption, that in 
obtaining the renewal of a lease, the partner ‘availed 
himself of his character’ or of the advantage of the old 
lease will be justified in cases where the lease is not 
renewable by contract or custom, (Yol 25) 1938 Mad 
929 (935, 936) (DB). 

[3] The retiring partner can, in tbe absence of an 
agreement to the contrary, claim not only interest but 
at his option either a share of the profits of the business 
which was continued with his assets or interest on the 
amount ol his share of the partnership assets. (Yol 16) 
1929 Mad 456 (457, 458) : 62 Mad 672 (DB). 

4, Agent. — [1] Principal is entitled to pecuniary 
advantage received by agent having adverse interest to 
those of principal. (Yol 3) 1916 Mad 1133 (1136) (DB). 

[2] If attorney or agent entitled to purchase, buys 
property not openly but in name *of hia wife by con- 


cealing fact, purchase cannot stand. (Yol 11) 1924 P Q 
U (Bds 36) : 51 Ind App 24 : 51 Gal 299 (P 0). 

5. Director of company. — [1] Where company 
with limited liability undertakes to sal! shares of share- 
holder, position of Managing Director is one of fiduciary 
character. (Yol 17) 1930 Ail 615 (616) (DB). 

[2] Payment of money to insurance csompany for 
revival of policy — Company going into liquidation 
before policy revived — Receipt of money by company 
is not in fiduciary capacity and no question of trust 
arises. (Yol 29) 1942 Mad 210 (211). 

6. Legal adviser, — [1] Pleader and client 
Pleader purchasing client’s property in execution sale 
in his wife’s name after his ceasing to be olient’a 
pleader— Sale is vitiated owing to concealment. (Yol 11) 
1924 P 0 34 (36, 36) : 61 Ind App 24 : 51 Cal 299 (PC)* 

[2] Pleader who has not obtained advantage over 
clients by using his confidential position is not trustee 
for his client. (Yol 18) 1931 Cal 144 (150, 161) (DB). 

[33 Where pleader has not obtained advantage over 
his clients by using his confidential position he does 
.not become trustee within meaning of section. (Yol IS) 
1931 Cal 144 (150, 151) (DB), 

7. Other person bound In a fiduciary capa- 
city. — [13 Assignment for benefit of creditors under 
Ontario statute (R. S, Ont. 1897 0. 147) — Property 
vesting in assignee— Inspector appointed under the Act 
under obligation to see assets were properly realised 
and to keep watch on assignee — Inspector’s position is 
fiduciary. (Yol 7) 1920 P 0 152 (157) (P G). 

[2] Hindu joint family owned Abkari buainesg. 
Family became divided and partition suit was brought* 
and receivers were appointed for getting in all assets 
and for winding up. Receivers applied for renewal of 
Abkari contract and members ol family sought to com- 
pete with them in getting contract for themselves and 
receiver applied for injunction restraining them from 
competing — Members of family could not compete with 
receiver against interest of family. (Yol 12) 1925 Mad 
137 (138) (DB). 

[3] Muhammadan trader dying leaving two major 
SODS, widow and some minor sons and daughters — 
Major sons continuing trade as family trade for benefit 
of family— Sections 23 f/j and 88 apply and eldest son 
is bound to bold for other members of family any 
advantage he had gained by utilising shares 0! others 
for hia advantage. (Yol 18) 1931 Mad 553 (658) ; 54 
Mad 543 (DB). 

[4] A guardian stands in a fiduciary relation to Ma 
ward. Where a father who gave property to his son by 
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Section 8S — Note 7 (conid.) 
a deed of gift^ subsequently transfers it to another per- 
son by registered deed and the transferee has knowledge 
of the facts, he becomes a constructive trustee having 
obtained it from a person in a fiduciary position. (Vol 
28) 1986 P C 259 (264) (P G). 

[5] Supermtendenl: of the State of disqualified Ruling 
Chief is in fiduciary position towards Political Agent. 
If he gains any property lor himself by concealing fact, 
he will be affected by S. 88. (Yol 17) 1930 Pat 357 (366) 
(DB). 

[6] A realising outstandings of his deceased brother 
under advice and control of another brother B : Eeld^ 
A and B were both in fiduciary relationship. (Vol 14) 
1927 Bom 75 (77) (DB). 

[7] Person purchased land from funds jointly belong- 
ing to him and others — Purchase enures to benefit of 
all entitled to share in fund. Others are entitled to 
share in property on paying proportionate share of costs. 
(Vol 17} 1930 All 631 (634) : 52 All 954 (DB). 

[8] Muhammadan co-heirs — One continuing business 
and taking minor co-heir under his guardianship — 
Buit by minor for share of profit ; Heldt co-heirs were 
In fiduciary position of trustees for daughter. Fact that 
they were co-owners of estate did not afieet their 
liability as guardians, and daughter was entitled to her 
share of profits after death of her father. (Vol 26) 1939 
Mad 313 (315. 316) (DB). 

[9] Person to ba held liable must be in fiduciary 
position to protect interests of another. There is no such 
relation between co-owners under Muhammadan law, 
(Vol 12) 1925 Mad 1149 (1151). 

[10] Widow could not be said to be a person holding 
any fiduciary character and of such a nature as to be 
bound to protect the interest of the creditor of her 
deceased husband and S. 88, Trusts Act, did not apply. 
(Vol 27) 1940 Mad 719 (721, 722). 

^ [11] Mortgagee purchasing property in execution of 
his decree cannot escape liability to be redeemed if his 
conduct amounts to fraud. If he buys by permission of 
Court under circumstanceB not amounting to fraud 
mortgagor cannot redeem. (*09) 3 Sind L R 17 (25, 26) 
(DB). 

[12] A mortgagee is not a trustee of the power of 
sale. It is a power given to him for his own benefit, to 
enable him the better to realize his mortgage debt. If 
he exercises it hona fide for that purpose, without 
corruption or collusion with the purchaser, the Court 
will not interfere, even though the sale be very dis- 
advantageous, unless indeed, the price is so low as in 
itself to be evidence of fraud, (’ll) 13 Ind Cas 261 
(264) : 10 Mad L Tim 554 (P C). 

[13] A co-sharer in the tenure was held not to come 
within the language of S. 88, as a person bound in a 
fiduciary character to protect the interest of the other co- 
sharer. (Vol25) 1938 Cal 500 (602); I L R (1938) 2 Cal 266. 

[14] Judgment-debtor's father and uncle had sepa- 
rated — Execution of decree — Uncle buying property in 
execution sale — Uncle is not in fiduciary position and not 
prevented from buying— He is not bound to reconvey it 
on payment of price. (Vol 16) 1929 Pat 685 (686) (DB). 

[15] Mother guardian ad Mem of her son, purchased 
portion of trust property sold in execution of decree, 
passed against estate with her own money. Son cannot 
recover property from his mother and in equity do so 
only on reimbursing to bis mother purchase-money. 
(Vol 15) 1928 Mad 180 (184, 185) ; 51 Mad 291 (DB). 

[16] There is no fiduciary relationship between co- 
heirs or co-owners under the Muhammadan law, as 


such, but it can be spelled out in the case of a minoEr 
living with the other eo- sharers under their care and 
they claim to be legal guardians. (’47) 1947 Mad W H 
282 (287, 288). 

8. Gains any pecuniary advantage. — [1] The 
Superintendent of the State of a disqualified Euliug 
Chief is in a fiduciary position towards the Politier] 
Agent who represents the Chief, and his duty as 
Superintendent is to do his best in the interests of the 
State. If, therefore, he gains any property for himself 
by representations to the Political Agent concealing the 
fact that be is gaining it for himself he will be afiected 
by the provisions of S. 88, (Vol 17) 1930 Pat 357 (36S) 
(DB). 

[2] There is ordinarily no fiduciary relation between 
tenants in common so as to impose an obligation on one 
co-owner to protect the interest of the other co-owners. 
Nor can S. 90, Trusts Act, apply unless one co-owner is 
placed in such a relation to another by the act or 
consent of another, that he becomes interested for him 
and with him in any subject of property or business 
and being in that position, he, acting for himself or as 
representing another, gains an advantage in derogation 
of another’s rights. ‘The basic principle however de- 
pends upon whether any duty is owed by the person 
who obtains the advantage of making over the advantage 
or sharing that advantage with others”. (Vol 30) 1943 
Nag 302 (306) : I L E (1943) Nag 658. 

9. Adverse dealings. — [1] Trustee acquiring 
property as such is not allowed to assert adverse title 
on his own behalf until he obtains proper discharge 
from entrusted trust, (’ll) 34 Mad 257 (265) I 36 
Ind App 129 (P C). 

[2] Prinoipal is entitled to pecuniary advantage 
received by agent having adverse interests to those of 
principal. (Vol 3) 1916 Mad 1133 (1136) (DB). 

[3] The defendants-respondents took over the 
management of the estate of M soon after his death and 
obtained a new contract from Government : Held that 
even assuming that jihey had obtained a renewal of the 
contract in personal capacity it would-be clearly contrary 
to public policy to allow them to retain the benefit for 
themselves. (Vol 22) 1935 Rang 44 (47, 48) (DB), 

[4] Per Mulhck and Hosier^ JJ, — A trustee who 
relies on abandonment of the trust by the beneficiary 
and acquires property by his own exertions need not 
hold it as a trustee but may hold it for hia own benefit. 
(Vol 12) 1925 Pat 68 (98) (F B). 

[5] Trustee cannot bring suit in personal capacity in 
derogation of trust. (Vol 13) 1926 Mad 367 (367). 

[6] A trustee for sale is entirely disabled from pur- 
chasing the trust property directly or indirectly, A 
trustee for purposes other than for sale cannot purchase 
the property where the purchase would conflict with Ms 
duty respecting it or his position in regard to it. Where 
a decree has been obtained against a slwhait as a repre- 
sentative of the debutter estate, he is not competent, 
without leave of Court, to purchase the dehutter pro- 
perty in his personal capacity. Where there is no 
miscouduct on the part of the execution creditor the 
property reverts to the dehuiief estate, in ease of pur- 
chase by the shehait without such leave, and the 
surplus sale proceeds should be returned to the ^hehaiL 
(Vdi 7) 1920 Cal 210 (217, 218) (D B). 

10. Hold for the benefit of such person. — [1] 
Where there is a fund belonging jointly to several per- 
sons and one of these persons makes a purchase of 
land with that fund that purchase enures to the benefit 
of all the persons entitled to share in the fund. (Vol VIl 
1930 All 631 (634) (D B), 
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89- Where, by the exercise of undue influence, any advantage is gained in derogation of thb 
Advantage gained by interests of another, the person gaining such advantage without eonsi- 
exercise of undue influence, deration, Or with notice that such influence has been exercised, must 
hold the advantage for the benefit of the person whose interests have been so prejudiced. 


Section 88 — Note 10 (contd.) 

[2] There is no more certain way of taking advan- 
tage than the way of concealment, and if an attorney 
or agent can show he is entitled to purchase, yet if 
Instead of openly purchasing he purchases in the name 
of a trustee or agent without disclosing the fact, no 
such purchase as that can stand for a single moment 
and the advantage he has acquired by concealing the 
name of the real purchaser must be given up. Even 
where the Trusts Act does not apply the above princi- 
ples hold good. (Vol 11) 1924 P C 34 (34, 35) ; 51 Cal 
299: 51 Ind App 24 (P C). 

[3] Muhammadan trader dying leaving two major 
sons, widow, and some minor sons and daughters — 
Biajor sons continuing trade as family trade for benefit 
of family. Eldest son is bound to hold for the other 
members of the family any advantage he had gained by 
utilising shares of others for his own pecuniary advan- 
tage. (Vol 18) 1931 Mad 552 (558). 

[4] Trustee purchased mortgage bond which con- 
tained part of trust property when other trustees failed 
to arrive at conclusion on date of sale — JSeld, that pur- 
chase by trustee was for benefit of trust. (’12) 34 All, 
306 (314) (D B). 

[5] Trustee for sale is disabled from purchasing trust 
property directly or indirectly — Trustee for other pur- 
poses cannot purchase, where it would conflict with his 
duty — Where decree has been obtained against shebait, 
be as representative of debutter estate cannot without 
leave of Court purchase debutter property without leave 
of Court. When there is no misconduct of execution 
creditor, property reverts to debutter estate in case of 
purchase by shebait without leave and surplus sale 
proceeds should be returned to him. (Vol 7) 1920 Cal 
210 (217, 218) (D B). 

[6] Trustee who relies on abandonment of trust by 
beneficiary and acquires property by his own exertions, 
may hold it for his own benefit. (Vol 12) 1925 Pat 68 
(98) (E B). 

[7] The defendants-respondents took over the 
management of the estate of M soon after his death, 
and later when they had obtained letters, carried on its 
administration and obtained a new contract from 
Government: 

Held, that they occupied a fiduciary position when 
they obtained a new contract from Government and the 
new agreement must be treated as a graft or addition 
to the estate of M, (Vol 22) 1935 Rang 44 (47, 48) (DB). 

[8] Pleader who has not obtained any advantage over 
his clients by using his confidential position, does not 
become trustee within meaning of section. (Vol 18) 1931 
Cal 144 (150, 151) (D B). 

[9] A person in a fiduciary relation procuring a con- 
veyance by taking advantage of bis relationship must 
restore all advantage so gained for the benefit of the 
other. (Vol 19) 1932 P C 89 (91) : 7 Luck 64 ; 59 Ind 
App 147 (P 0). 

[10] Plaintifi and her sister sold their land for an 
inadequate price to their uncle the defendant with 
whom they were living after the death of their parents. 
The plaintiff after the death of her sister sued to have 
the sale-deed cancelled as having been executed through 
undue influence and to recover possession of the lands. 
Heidi that the case fell within the scope of S. 88 of the 
Act and that the sale deed was void as regards the 
plaintiff’s sWe and that of her deceased sister. (Vol 5) 
19X8 Bom 93 (94, 95) ; 43 Bom 173 (DB). 


[11] The resumption of an inam and the levy of full 
assessment on the trustee for failure to fulfil the condi- 
tion of the trust does not amount to a re-grant to the 
trustee, or extinguish the trust originally created. The 
advantage gained by the trustee enures for the benefit 
of the trust. (Vol 6) 1919 Mad 515 (522, 624) ; 42 Mad 
161 (DB). 

[12] Where a company with a limited liability 
undertakes to sell the shares belonging to one of ite 
share-holders, the position of its Managing Director in 
negotiating and completing the sale is clearly one of a 
fiduciary character. Utmost good faith should be 
expected and should be insisted upon in transactions o£ 
this description. If any advantage was obtained by th© 
Managing Director as the fruit of the sale, whether th© 
purchase was made in his name, or in the name of his 
minor sons, the benefit must go to the owner of th® 
shares. (Vol 17) 1930 All 615 (616) (DB). 

[13] Property ceasing to be trust property — Personi 
subsequently becoming trustee, can purchase it if it has 
become absolute property of another by adverse posses- 
sion. (Vol 29) 1942 Mad 317 (318). 

[14] Under S. 88, a trustee is bound to hold the pro- 
perty on behalf of the trust and cannot therefore bring 
a suit in his personal capacity in derogation of the 
trust, but if he is in possession of the trust property he 
can out of it recoup himself what he has spent for the 
benefit of the trust. (Vol 13) 1926 Mad 367 (367). 

11. Reimbursement. — [1] Where mother acting 
as guardian ad litem of her son whose estate was held 
by a trustee for him purchased a portion of trust pro* 
perty sold in execution of decree passed against th© 
estate with her own money — Held, that the son is not 
entitled to recover possession of that property from his 
mother and in any case he could in equity do so only 
on reimbursing to his mother the purchase money 
which had gone to the benefit of bis estate, (Vol 15] 
1928 Mad 180 (188) (DB). 

[2] Illustration (f) goes further than operative portiofl 
of section itself and does not enunciate good law 
(Vol 4) 1917 Mad 71 (76) (DB). 

[3] If a trustee is in possession of trust property he 
can recoup himself the amounts spent for benefit of 
trust. (Vol 13) 1926 Mad 367 (367). 

[4] A person purchased land from funds jointly 
belonging to him and others — Purchase enures to the 
benefit of all entitled to share in the fund. Others ar© 
entitled to share in property on paying proportionate 
share of costs. (Vol 17) 1930 All 631 (634) ; 52 All 954 
(DB). 

Section 89 — Note 1 

[1] The principles of English oases have been 
adopted by the Indian Laglslatuye in enacting S. 89, 
(Vol 22) 1935 Mad 726 (731) ; 58 Mad 454 (DB). 

[2] The true owner cannot claim the restitution of a 
fraudulent advantage gained by a person in adverse 
possession because the person in such possession is not 
“under a duty to speak” as Ss. 89 and 90 contemplate 
only persons under some fiduciary relationship to the 
true owner. (Vol4)1917 Mad228(231):39Mad959{DB), 

[3] Efieot of section is to invalidate gifts even if 
donees were not thenaselves in position of real or 
apparent authority provided they had notice that 
undue influence had been used. (Vol 25) 1938 Bom 97 
(99, 100) (DB). 

[ 4 ] Parties standing as to give rise to confidenct^ 
between them— Party in fiduciary relationship exerei?- 
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90, Where a tenant for life, oo-owner, mortgagee or other qualified owner of any proprty* 
Advantage gained by by availing himself of his position as suoh, gains an advantage in deroga^ 
qualified owner. tion of the rights of the other persons interested in the property, or where 

any such owner, as representing all persons interested in such property, gains any advantage, he 
must hold, for the benefit of aU persons so interested, the advantage so gained, but subject to 
repayment by such persons of their due share of the expenses properly incurred, and to an 
indemnity by the same persons against liabilities properly contracted, in gaining such advantage^ 

lUus&raiions. 

(a) A, the tenant for life ol leasehold property, renews the lease in his own name and for his own benefit « 
i holds the renewed lease for the benefit of ail those interested in the old lease. 

(5j A village belongs to a Hindu family, A, one of its members, pays na25rana to Government and thereby 
prcMJures his name to be entered as the inamdar of the village. A holds the village for the benefit of himself and 
the other members. 

(c) A mortgages land toH, who enters into possession. B allows the Government revenue to fall into 
arrear with a view to tbe land being put up for sale and his becoming himself the purchaser of it. The land is 
accordingly sold to jB. Subject to the repayment of the amount due on the mortgage and of his expenses properly 


incurred as mortgagee, B holds the land for the benefit of 

Section 89 — Note 1 (contd,) 
mg undue influence over other— Third person deriving 
benefit of suoh exercise with knowledge of such relation- 
ship — He cannot retain benefit so received. (Vol 27) 
1940 Mad 286 (289, 290) (DB). 

SECTION 90 - SYNOPSIS 

1. Scope, 

2. Co-owner. 

3. Mortgagee. 

4. “Other qualified owner,’* 

4a. “Person interested.” 

5. Illustration (a). 

6. “Gains an advantage in derogation.’* 

7. “Must hold for tbe benefit of all persons 

Interested.” 

8. Representative capacity. 

9. Co-sharer. 

10. Purchase by mortgagee. 

11. Lease-renewal, 

12. Repayment of expenses. 

13. Other illustrative cases, 

1. Scope — [1] The right recogniaed by S. 90 of 
the Trusts Act is not a vested right enforceable un- 
conditionally by a decree for joint possession but 
depends on the nature of the property and the equities, 
arising from the conduct of tbe properties. When 
there is uncertainty in the property, the person must 
be active in the prosecution of his rights and should 
not sleep over them. (’10) 6 Nag L E 12 (15). 

[2] The terms of Ss. 88 and 90 are not exhaustive 
only in the sense that if a person cannot be brought 
within these sections and held liable as a trustee, he 
must be found to fail under the residuary section i, e., 
S. 94, i. 0 ., where no trust has bean declared, a person 
would not be accountable as a trustee until obligations 
are found to have been created which are in the nature 
of a trust and under which he may be held to be, what 
is called in English law as a constructive trustee. 
|Yoi 27) 1940 Mad 779 (781, 7S2). 

[3] This section has no application to re- grant on 
new tenure of property forfeited for non-payment of 
assessment under S. 56 of the Bombay Land Bavenuo 
Code, A clear provision of special statute overrides th© 
section, (’13) 37 Bom 692 (698, 699) (DB). 

[4] Section does not invalidate purchase by mort- 
gagee in contravention of 0. 34, B. 14, Civil F. 0. 
f 12) 15 Ind Cas 589 (592) (DB) (Mad). 

[6] Tenants in common—Sona becoming tenants in 
common — One of the sons on termination of original 
lease obtaining renewal for himself and not for 
anybody or as anybody’s heir — After his death, his 
Boas obtaining land on occupancy tenure by paying 


A. 

occupancy price— Sons are not trustees of such land for 
benefit of family— Section does not apply. (Vol 25) 1938 
Bom 250 (252). 

[6] Money deposited in Court in usum jus hahentis 
and withdrawn by person not entitled to it may pro- 
perly be held to be received for person entitled to it. 
(’ll) 33 All 450 (452) (DB). 

[7] Where the equity of redemption was sold in 
execution of a decree for money upon a claim indepen- 
dent of the mortgage, it cannot be said that the pur* 
chaser holds the property as trustee for the mortgagors. 
(Vol 10) 1923 Cal 121 (129) (DB). 

2. Co-owner.— [1] Person inheriting property as 
heirs from a common ancestor are deemed as co- sharers 
and possession of one is deemed to be the possession 
of the other. (Vol 16) 1929 Oudh 521(523): 4 Luck 261. 

[2] A relationship of mutual confidence exists bet- 
ween co-sharers in a joint estate, (’ll) 15 Cal W H 
776 (780) (D B). 

[S] It is not correct to say that, as between co- sharers, 
a relation of fiduciary character does not exist, and if 
any co-sharer has acted fraudulently in allowing a 
default in th© payment of revenue and purchasing the 
properties himself at the revenue sale the other co- 
sharers are entitled to a re-conveyance on paying to him 
a share of the purchase money proportionate to their 
share. (’13) 18 Cal L Jour 97 (107, 108) (D B). 

[4] Co-owners— Auction sale for default of payment 
of land revenue — Purchase by one co owner ■— Section 
90, has no application in absence of suggestion that 
default was due to machinations on part of purchaser. 
There is ordinarily no fiduciary relation between ten- 
ants-in-common so as to impose an obligation on one 
00 - 0 wner to protect the interest of the other oo-owuers. 
(Vol 30) 1943 Nag 302 (306) : I L R (1943) Nag 658. 

[5] Though co-heirs of a deceased Muhammadan are 
tenants-m-common and a co-tenant does not stand in a 
fiduciary relation to the other co-tenants, a co-heir may, 
by his dealings with tbe shares of the others, put himself 
in a fiduciary relationship. (Vol 21) 1934 Mad 686 (687]. 

[6] Advantage taken by co- sharer at revenue sale is 
not by itself ground to give other co-sbarers right to 
reconveyance. (Yol 6) 1919 Cal 431 (432) (D B). 

[7] Go-sharsr procures default of payment of revenue 
with a view to purchase it for himself— His liability to 
reconvey to the owner does not depend on his being 
directly liable to pay the revenue, (Vol 19) 1932 Cal 434 
(434) : 69 Gal 180 (D B). 

[8] False statements that other co-owner abandoned 
claim, made — Occupancy rights acquired by suoh mis- 
representations — Go-owner is within the provisions of 
S. 90. (Yol 21) 1934 Bom 219 (222) (D B). 
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Section 90 — Note 2 (contd.) 

[9] There may be ciroumataGce on grounds of public 
policy where section shoold apply to co-owner as for 
mstanoe where revenue sale is caused by default o! co- 
owner and property ia purchased by very so-owner. 
13) 18 Cal L Jour 111 (118) (D B). 

[10] Winding up of business owned by some persons 
—Members not allowed to compete so as to interfere 
with successful winding up— Members of Hindu family 
not allowed to compete with the receivers appointed to 
wind up joint family business. (Vol 12) 1925 Mad 137 
138) (D B). 

[11] A, 2-anna co-sharer and mortgagee with posses- 
-lon of 14 annas of village — / ejecting tenants from 
certain plots with consent of mortgagors and cultivating 
himself and acquiring tenancy rights — Subsequent 
mortgage of 14-anna share with possession to B — B 
redeeming A’s mortgage and claiming joint possession of 
plots — Held whatever rights got in the plots in question 
were obtained by him in his capacity as motgagee and 
as owner of a two- anna share and those rights were for 
the benefit of all the co-sharers of the sixteen anna 
share in the village and the subsequent mortgagee was 
entitled to joint possession. (Yol 24) 1937 All 321 (324, 
326) (D B). 

[12] One of two co-owners of debt obtaining document 
in his own name in derogation of rights of other holds 
it for benefit of other also under S. 90 of the Act. (Yol 2) 
1915 Mad 129 (130) (D B). 

[13] Plaintifi and defendant owned separate plots 
under joint patta and for default in paying revenue, 
plaintifi’s land was sold in auction and defendant pur- 
chased it. PlaintiS claimed benefit of purchase by 
defendant. In absenoe of defendant's fraudulent conduct 
causing property to be sold, plaintiS was not entitled to 
benefit as plaintiff and defendant were not eo-owners. 
(Yol 12) 1925 Mad 288 (239). 

[14] Oooupanoy rights in mama were acquired by 
mortgagees of oo- sharer who were also co* sharers with 
him in mausa for their own benefit; 

Heldj to give mortgagor any claim to them it was 
meumbent on him to show that they were acquired 
under circumstances which bring them within this section 
(Yol 19) 1932 P C 199 (201) : 69 Ind App 366 (P C). 

[16] Where a member of a joint Hindu family holds 
a property on behalf of the joint family and subsequent- 
ly a grant is given to him by the Govt, of that property, 
he holds the property even after the grant on behalf of 
the family and if this constitutes a trust, that trust is 
discharged when the other members who claim a share 
in the property subsequently accept a guzara, (Yol 26) 
1939 Oudh 17 (27). 

[16] A person who obtains a decree for his brother 
as well as himself cannot plead that he alone should 
benefit because his name alone is entered in it. Such a 
person must be regarded as a trustee for his brother. 
(Yol 30) 1943 Oudh 177 (180, 181) : 18 Luck 439 (D B). 

[17] Renewal of lease for 30 years in favour of one 
jf the heirs of original lessees— Other heir is entitled to 
participate in profits, notwithstanding Governments 
refusal to associate him in benefit. (Yol 12) 1925 Oudh 
200 (201) : 27 oudh Gas 281. 

[18] Section 90 does not apply unless one eo-owner 
Is placed in such a relation to another by the act or 
consent of another that he becomes interested for him 
and with him in any subject of property or business 
and being in that position he, acting for himself or as 
representing another gains an advantage in derogation 
of another’s rights. (Yol 30) 1943 Nag 302 (306) ; ILE 
(1943) Nag 668. 

[19] Assignment by Mahomedan mother of mortgage 
in favour of minor daughter and herself— Assignment 
void as regards the interest of daughter— Bealisation of 


full mortgage amount by assignee — Suit by minor 
daughter — Held the assignee is a co-sharer with minor 
daughter in respect of mortgage- debt and he ia liable 
under this section. (Yol 20) 1933 Mad 806 (814). 

[20] Separate possession of common land by one of 
co-sharers without objectiom by others is not in 
derogation of rights of the co-sharers within. S. 90, 
The remedy is by partition and to obtain oompansatioa 
(Yol 21) 1934 All 193 (196) : 56 All 582 (D B). 

3. Mortgagee.— [1]* A mortgagee is in the position 
of a trustee and cannot grant leases or make other dis- 
positions of the mortgaged property in his own favour 
and of such a kind as to give rise to a possible conflict 
between his interest and duty. (’10) 7 Mad L Tim 148 
1150) (DB). 

[2] Mortgagee allows mortgaged property to be sold 
in consequence of his default and purchases it benami , 
cannot resist redemption by mortgagor. (Yol 8) 1916 
Bom 108 (109) : 40 Bom 483 (DB) ^ (Yol 5} 1918 Cal 
192 (193) (DB). 

[But see (Yol 3) 1916 Bom 61 (63) ; 41 Bom 
357 (DB). (Mortgagee purchasing equity of redemption 
in execution of money decree cannot be held to have 
gained undue advantage over mortgagor.)'2((Yol 10) 1923 
Gal 121 (129) (DB). (Sale of equity of redemption in 
execution of money decree independent of mortgage— 
Purchaser does not hold property as trustee for mort- 
gagors.)] 

[3] Mortgage — Revenue sale of mortgaged property 
— Mortgagor purchasing it benami— Subsequent mort- 
gage sale: Held, sale under mortgage- decree was valid 
and conveyed full title to plaintiff as mortgagor bought 
property only in benami at revenue sale. (Yol 2) 1916 
Mad 760 (761, 762) (DB). 

[4] Where a mortgagee had three mortgages on the 
same property and brought a suit upon the last mort- 
gage alone and purchased the property in court auction 
subject to his prior mortgage, he cannot by his failure 
to sue on all the mortgages be said to have gained an 
advantage within the meaning of S. 90 so as to hold the 
equity of redemption in trust for the mortgagor’s sons. 
(Yol 2) 1915 Mad 288 (292, 293) (DB). 

[5] Minor was mortgagee of a separately owned share 
of property. Agents of mortgagee intentionally made 
default in paying revenue, for which he was responsible, 
to have the whole property sold for arrears and pur- 
chased for mortgagee. Co-sharera with mortgagor never 
knew of default or consequent sale. Purcha^ser was a 
trustee for all the eo-sharers. (Yol 3) 1916 P G 227 
1229) : 44 Cal 573 : 44 Ind App 30 (PC). 

4. “Other qualified owner.” — [1] Accretions 
made by a Hindu widow to her husband’s estate partake 
of the nature of that estate. It is of little moment whe- 
ther this rule of law is one of Hindu law oris based on 

S. 90 of Trusts Act. (Yol 13) 1926 Oudh 277 (278) : 1 
Luck 98 (DB). 

[2] A lessee is a qualified owner of the property in- 
asmuch as he exercises the power of the landlord during 
the continuance of bis lease and can give his consent to 
transfers and therefore, if he gains any advantage in 
derogation of the interest of the superior landlord, he 
holds that advantage for the benefit of the latter. (Yol 
22) 1935 Pat 360 (364) (DB). 

[3] Crown grant for thirty years transferred by 
grantee — Grant renewed ia transferee’s favour after 
period of 30 years — Transfer cannot claim grantee’s 
interest. (Yol S) 1921 P 0 185 (136) (PC). 

[4] A Hindu widow is not a qualified owner or a 
tenant for life in the sense in which these expressions 
have been used in the section. (Yol 27) 1940 Mad 719 
(721, 722). 
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Section 90 (contd,) 

4a. “Person interested. ”—[lj “Person interest* 
ed” do not cover tlie creditors of the widow’s deceased 
husband. (Vol 27) 1940 Mad 719 (721, 722). 

5. Illustration (a).— [1 j As regards rrmwaU ob* 
IsJned by a tenant for life. Illustration (a) to B. 90 pro- 
vldes in unqualified terras that the per-on so renewing 
“holds the renewed lease for the benefit of all those in- 
terested In the old lease. “ Except in the cases otherwise 
HiQcialiy provided f^r by statute, a constructive trust can 
bo held to arise only under Ss. 88 and 90. (Vol 25) 1938 
Mad 929 (935, 937) >3E< {Vol 12) 1925 Oudh 200 (201) : 27 
Oudh Gas 281. 

6 . “Gains an advantage in derogation.” — [1] 
Cefore the benefit of S, 90 of the Trusts Act can be de- 
manded, it must be shown that (1) the party against 
whom relief ia sought availed himself of his position, 

(2) he gained an advantage by so doing, and (3) the 
advantage was gained in derogation of the rights of the 
person interested in the property. (Vol 80) 1943 Mad 
202 (204, 205, 206) : I Ij B (1943) Mad 418 (DB). 

[2] There may he circumstances on grounds of 
public policy that a co-owraer should hold advantage 
obtained by him in derogation of the rights of others 
for their benefit as well as his own, as for instance 
where a revenue sale is caused by the default of eo- 
owner, and the property is purchased at the sale by the 
very co-owner. (M3) 17 Gal W N 1233 (1239) (DB). 

[3] If a CO- sharer procures default of payment of reve- 
nue with a view to purchase it for himself hie liability 
to reconvey to the owners does not depend on his being 
directly liable to pay the revenue. (Vol 19) 1932 Cal 
434 (434) : 69 Cal 180 (DB), 

[4] Land granted to one of several co-owners under 
Bombay Land Revenue Code, after amendment, ia 
granted individually. If another co-owner wishes to 
take advantage under section, he must prove that 
former had gained advantage in derogation of other 
co-owner’s rights. (Vol 16) 1929 Smd 212 (215) : 23 
Bind L R 461 (DB) ® (Vol 18) 1931 Sind 27 (27, 28) 
(DB). 

[5] A co-sharer who deliberately makes default in 
paying his share of Government revenue with a view 
+0 purchase the estate himself when brought to sale for 
the arrears cannot be held to have practised fraud upon 
the other co-sharers when he has done nothing to mis- 
lead the latter or to keep from their knowledge the fact, 
that the estate was to be sold. (’13) 20 Ind Gas 317 
(318) (DB) (Cal), 

[6] False statements, that other co-owner abandoned 
claim, made — Occupancy rights acquired by such mis- 
ropresentations — Go-owaer comes within purview of 
Bection. (Vol 21) 1934 Bom 219 (222) (DB). 

[7] Co-owner taking action against another co-owner 
for breach of trust must prove that co-owner had gained 
, ihantage m derogation of his right. (Vol 16) 1929 Sind 
212 (215) : 23 Sind L B 161 (Dll). 

[Sj bPp’iT Ui pos^^CriSion of common land by one of 
co-rfharers v.thuat objection by others Is not in deroga- 
tion of rightH of the eo-‘?haren within S. 80. The 
«^eraedy is by pa^-tition and to obtain compenEution. (Vol 
21 1 ifilH Ail 193 (196) : 50 All 582 (DB). 

[9] Where Ica^o is given to and accepted by j)ei’son in 
fcprc'^ontativo capacity guns an advantage lor himself 
ho inuft under section bold advantage as trustee for 
bfiuftit of alb (Vol 1) 1911 Mag 48 (51) ; 10 Nag L B 
61 (DB). 

flO] 'ilie mere fact that the purchaser of an estate 
tt fi ie\cnae sale one of the co-sbarem who did not 

bla share of the revcimo is not in itself sufficient 
to give the other oo-sharer equity to obtain a re- 
of their shares from their purchaser on 
syWf pylng to him of their proportion the expenses 


which he had incurred. To support a claim to this 
equity there must be something unfair, Bomething 
amounting at least to sharp practice in the conduct of 
the purchaser. (Vol 6) 1919 Cal 431 (432) (DB). 

[11] Principle that advantage by agent gained behind 
back of principal should be for principal does not apply 
where lease of land was given by landlord to defendant 
who allowed plaintiff to live upon it and pay rent due 
and piaintifi obtained intermediate lease from landlord. 
(’09) 1 Ind Gas 66 (68) (DB) (Cal). 

[12j Subsequent usufructuary mortgagee required 
under the mortgage to pay off prior mortgagee and 
maintenance to third person — Prior mortgage not paid 
off — Decree for sale on prior mortgage— Subsequent 
mortgagee purchasing property in execution sale Sub- 

sequent mortgage held not extinguished and his liabi- 
lities under it continued and that the subsequent mort™ 
gagee refrained from paying off the prior mortgage with 
a view to gaining an advantage by the purchase of the 
property at the execution sale. (Vol 34) 1947 Mad 209 
(211) (DB). 

[13] One of two co-owners of a debt obtaining docu- 
ment in his own name in derogation of the rights of 
other holds it for the benefit of the other also under 
the section. The latter is entitled to a declaration to 
that effect. (Vel 2) 1915 Mad 129 (130) (DB). 

[14] A mortgagee who purchases the equity of redem- 
ption in execution of a simple money decree against 
the^ mortgagor cannot be deemed to be a person who 
avails himself of his position to gain an undue advan- 
tage of the mortgagor. (Vol 1) 1914 Bom 61 (63) ; 41 
Bom 357 (DB). 

7. “Must hold for the benefit of all persona 
interested.”— [1] Where the acquisition of a benefit 
depends upon the holding of certain position and that 
position is, in reality, held, not by one but by several 
persons and yet only one of these several persons comes 
to acquire that benefit through holding that position, 
the person acquiring the benefit may be held to be a 
constructive trustee for those several persons. (Vol 19) 
1932 Bom 240 (241). 

[2] Heirs of common ancestor inheriting his pro- 
perty are co-sharers. If one, in possession of entire pro- 
perty, derives advantage byyirtue of such possession, 
he cannot appropriate it exclusively to himself. He 
cannot therefore resist claim for partition by other oo- 
sharers. (Vol 16) 1929 Oudh 521 (523) : 4 Luck 261. 

[3] The words “person interested” in S. 90 cannot 
be held to apply to the case of a Hindu reversioner. 
Such a reversioner has no vested interest in the estate 
which is in the possession of a widow. (Yol 8) 1921 AU 
11 (12) : 43 All 374 (FB). 

[4] Where a lease of land for building a hashahari in 
a town was given by the landlord to the defendant who 
allowed the plaintiff to live on the land and work for the 
defendant as mukhtear and pay the rent due to the land- 
lord and the plaintiff obtained and intermediate lease of 
the land from the landlord: B.eld^ that the principle that 
a confidential agent is not entitled to take the lease ba-^ 
hind the back of tbe principal and Mhat if he takes it, 
he must be regarded as a trustee for the principal, did 
not apply to the present case. (’09) 1 Ind Gas 66 (68) 

(DB) (Cal). r . , . ^ 

8. Representative capacity. — [1] Plaintiff and 

defendant co-owners of l/5th and 4/5th portions of pro- 
perty Plaintiff leasing his portion to defendant who 

becoming 'pattddar oi property — Defendant getting 
two darhhast grants of adjacent lands — Plaintiff not 
entitled to partition — No presumption that grant wag 
in representative capacity. (’36) 1936 Mad W N 984 

(984).) . ^ 

[2] Declaratory suit to set aside an alienation by 
father by reversioner in representative capacity— Rever- 
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Section 90 — Note 8 (contd,) 
sioner allowing suit to be dismissed and acquiring pro- 
perty for himself for valuable consideration — The fact 
that he sells off half of land in suit and out of sale 
proceeds besides paying off original vendee, saves money 
for himself does not attract the application of S. 90. 
lYol 25) 1938 Lah 305 (306) (DB). 

9. Co-sharer.-~ [1] Co-sharers — Sale for arrears 
of revenue — Purchase by mortgagee of share — 
Intentional default — Ptircbaaer was a trustee for ail 
Ihe co-sharers. (Vol 3) 1916 P C 227 (229) *. 44 Ind 
App 30 : 44 Cal 573 (PC). 

[2] AYhere revenue sale '?vas collusive, purchase pre- 
arranged, parties decided to utilize revenue laws for 
accomplishment of fraudulent object, and to cause in- 
jury to proprietor and selected purchaser to hold pro- 
perty for benefft of himself and partieipa<-ors in fraud, 
Court would strip all disguise from case of fraud. 
iNol 7) 1920 Cal 26 (32, 33) (DB). 

[But see (Yol 12) 1925 Mad 288 (289).] 

10. Purchase by mortgagee. — [1] Subsequent 
usufructuary mortgagee required under the mortgage 
to pay off prior mortgages and maintenance to third 
person — Prior mortgage not paid off — Decree for 
sale on prior mortgage — Subsequent mortgagee pur- 
chasing property in execution sale — Subsequent mort- 
gage held not extinguished and his liabilities under it 
continued. (Yol 34) 1947 Mad 209 (213) (DB). 

[2] After mortgage of certain wargland and Kumaki 
land, Government assigned Kumaki lands on Dhar- 
khast to Wargdar. Mortgagee does not get benefit of 
assignment as mortgagor did not obtain Kumaki lands 

Dharkhast. Mortgagee was not protected by Trusts 
Act, S. 90 as the mortgagor obtained the grant of the 
waste land only for himself and not as one represent- 
ing on behalf of all persons interested in the mortgaged 
property. Section does not apply. (Yol 6) 1919 Mad 
121 (123) (DB). 

[3] C obtained on othi over a mortgaged property. 
0 neglected to pay the Government assessment and 
land was put to auction and he purchased it. After 
revenue sale, A acknowledged liability under mortgage 
to B. C musD be regarded as a trustee in respect of land 
purchased at revenue sale and must hold it subject to 
B*s mortgage. (Yol 14) 1927 Mad 349 (350). 

[4] A mortgagee in possession who allows the mort- 
gaged property to be sold in consequence of his own wil- 
ful default and who purchases the property at such sale 
benami in the name of another cannot resist redemption 
by the mortgagor on the ground of extinction of his 
position as mortgage© by reason of such sale. (Yol 3) 
1916 Bom 108 (109) : 40 Bom 483 (DB). 

[5] A collusive transaction by which the mortgagee 
who is bound to pay revenue wilfully allows the lands 
to be sold for arrears of revenue and immediately after 
purchases it from the purchaser in revenue sale, does 
not affect the mortgagor’s right to redeem. (Yol 5) 1918 
Cal 192 (193) (DB). 

[6] Mortgage — Eevenue sale of mortgaged property 
Mortgagor purchasing it bflnami— Subsequent mort- 
gage sale — Validity — Bona fide lessee was entitled 
to the crops raised during the continuance of the lease. 
(Vol 2) 1915 Mad 760 (761, 762) (DB). 

[7] Applicability — Mortgage decree — Direction 
that one item should be sold first and if necessary 
another item, should be sold thereafter — Purchase by 
mortgagee of first item for low price at revenue sale — 
If in trust for owner of second item. (Yol 30) 1943 Mad 
202 (204, 205, 206) ; I L E (1943) Mad 418. 


11. Lease-renewal — [1] Where principal lessee 
obtains renewal of it without representing sub-lessees 
when rights of both are determined, sub-lessees are 
not entitled to benefit of renewal, as it was not possible 
to hold that he represented the other tenants. Sectioiir 
does not apply. (Yol 5) 1918 Mad 383 (387) (DB). 

[2] Tenants-ln-common— Sons becoming tenants in 
common — One of the sons on termination of original 
lease by father obtaining renewal lor himself and nor 
for anybody or as anybody’s heir — After death, the 
sons obtaining land on oceupaney tenure fey paying 
occupancy-price — Sons are trustees of such land for 
benefit of family — Section does not apply. (Vol 25) 
1938 Bom 250 (252). 

12. Repayment of expenses.— [I] Co-sharerB 
— Sale for arrears of revenue —Purchase by mortgagee 
of share — Intentional default— The purchaser being a. 
trustee for all the co-sharers held it for the benefit of 
all the co-sharers and the mortgagee according to thair 
several interests at the date of sale subject to payment 
to the mortgagee of the expense properly incurred in 
the purchase together with interest therein. (Vol 3) 
1916 P C 227 (229) ; 44 Ind App 30 ; 44 Cal 573 (PC)* 

[2] Section 90 deals with advantages gained fey a 
qualified owner and makes the holding of the advantage 
to be for the benefit of the other party but subject to 
repayment of expenses properly incurred. (Yol 12) 1925 
Mad 95 (104) (DB), 

[3] Subsequent usufructuary mortgagee required 
under the mortgage to pay off prior mortgage and 
maintenance to third person — Prior mortgage not paid 
off — Decree for sale on prior mortgage — Subsequent 
mortgagee purchasing property in execution sale — 
Held that S. 90 applied and that the usufructuary 
mortgage was not extinguished and the mortgagee held 
the property for the mortgagee subject to the same 
liabilities and rights as obtained at the data of sale 
except for the obligation on the part of the mortgagors 
to pay the expenses if any properly incurred by h!m« 
(Voi 34) 1947 Mad 209 (213) (DB). 

[4] During negotiation between plaintiff and defen- 
dant co-sharers for execution of putni lease by defen- 
dant latter committed default and land being sold 
under Act, (XI of 1859) was purchased by defendant 
henami for another*. Held, that conduct of the defendant 
was fraudulent and suit by plaintiff for damages repre- 
senting interest paid on the purchase money with a 
view to set aside sale was claimable from defendanl 
(*12) 15 Cal L Jour 132 (136) (DB). 

[5] A co-landlord refusing to co-operate in contesting 
a suit by heir of the surrendering tenant cannot on the 
other landlord getting success demand a part of the 
holding on payment of his share of the expenses, 
(’10) 6 Nag L E 12 (17) (DB), 

13, Other illustrative cases. — [1] Eesulting 
trust takes place, where several persons jointly furnish 
purchase money and purchase is made in name of one 
of them. (Vol 7) 1920 Nag 184 (185). 

[2] Where a mortgagee puts up the mortgaged pro- 
perty for sale under a power given him by his 
mortgage- deed, he cannot sell it to himself, either 
alone or with others, nor to a trustee for himself. (Yol 
16) 1929 Bom 24 (26). 

Section 91 — Note 1 

[1] Section 91 provides that where a person acquires 
property with notice that another person baa entered 
into an existing contract affecting that property of 
which specific performance can be enforced, the 
former must hold the property lor the benefit ol the latter 
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wbich speciSc performance could be enforced, the former must hold the property for the benefii 
of the latter to the extent necessary to give e^eot to the contract. 

Purchase by person con- S2. Where a person contracts to buy property to be held on trust 

tracting to buy property to for certain beneficiaries and buys the property accordingly, he must 
be held on trust. I^q}^ property for their benefit to the extent necessary to giYe ef eot 

to the contract. 

Advantage secretly gained 93. Where Creditors compound the debts due to them, and one of 

by one of several conapound- gnoh Creditors, by a secret arrangement with the debtor, gains an undue 
ing creditors. advantage over his co^creditors, he must hold for the benefit of such 

creditors the advantage so gained. 

9^. In any case not coming within the scope of any of the preceding sections, where there is 
Construotive trusts in no trust, but the person having possession of property has not the whole 
cases not expressly provided beneficial interest therein, he must hold the property for the benefit oi 
the persons having such interest, or the residue thereof (as the case may 
be), to the extent necessary to satisfy their just demands. 

Illustrations, 

faj an executor, distributes the assets of his testator B to ibe legatees without having paid the whole 
of B’s debts. The legatees hold for the benefit of 3’s creditors, to the extent necessary to satisfy their just 
demands, the assets so distributed. 

(b) A by mistake assumes the character of a trustee for 3, and under colour o£ the trust receives certain 
money. 3 may compel him to account for such moneys. 

(c) A makes a gift of a lakh of rupees to 3, reserving to himself, with 3’s assent, power to revoke at 
pleasure the gift as to Bs. 10,000. The gift is void as to Ks. 10,000, and B holds that sum for the benefit of A, 


Section 91 — Note 1 (conid.) 
to the extent necessary to give efiect to the contract. 
Illustration (g) to S. 3, Specific Belief Act, provides the 
game rule as S. 91, Trusts Act. (Vol 3) 1916 Bom 1 (3); 
41 Bom 438 (DB). 

[2] The word ‘acquire’ is quite consistent with the 
English rule that the purchase should be complete 
both by payment and conveyance before notice in 
order to defeat a person having a prior equity. (’12) 
16 Ind Gas 680 (682) : 36 Bom 446 (DB). 

[3] Attachment of property subject to contraet of 
gale — Creditor is entitled to sell property subject to that 
obligation— Whether the term ‘transferee’ in S. 40, 
T, P. Act includes a purchaser at court auction or not 
the same principle underlies S. 91, Trust Act. (Yol 4) 
1917 Mad 4 (5) (DB). 

[4] As purchaser of property with notice of prior 
contract in another's favour is owner against vendor 
he should in decree for sepcific performance be directed 
to join in executing conveyance. (Vol 22) 1935 Mad 333 
(8S4) (DB). 

[6] Person buying property with notice of bona fide 
contract for sale — His title cannot prevail against one 
claiming under prior contract, notwithstanding his 
possession and registration of purchase. (Vol 16) 1929 
Nag 2P8 (303). 

[6] Vendee of property in-possession under registered 
sale deed can resist suit for possession by prior register- 
ed transferee^ if former conveyance was made in 
pursuance of contract to sell. (Vol 4} 1917 Mad 190 
(192) (DB). 

» [7] Contract to sell— Property passing to third party 
with notice of contract — Suit for specific performance 
—Law is that property in question shall pass to person 
entitled and existing at time of contract — Principles of 
8. 91, are applicable to such case. (Vol 19) 1932 Nag 93 
(94). 

[8] Contract for sal© of Immovable property creates 
no interest in property but right in personam and 
establishes fiduciary relationship Such relationship of 
trustee of ces/w gue subsists till ti ustee discharges 
his obligation. (Vol 17) 1930 Mad 84 (94) (DB). 

, [9] PosBcssion of mortgagee who takes with con- 


structive notice of charge resembles that of trustee 
under section. (Vol 26) 1939 Nag. 132 (134). 

[10] Deed of arrangement between creditors and 
debtor — Some creditors appointed trustees — One 
trustee taking mortgage of trust property — Deed of 
arrangement <’reated, constructive trust hut not express 
trust. Mortgagee bound to hold trust of mortgaged pro- 
perties for creditors. Section 94 is also applicable. (Vol 
24) 1937 Cal 180 (187) : 68 Cal 784. 

Section 92 — Note 1 

[1] Agent entrusted with property — Stranger pur-^ 
chasing from agent with knowledge of agent’s breach 
of duty — Transferee applying for property according 
to agent’s instructions — Tiansferee is accountable tc 
principal. (Vol 5) 1918 P C 241 (244, 245, 246) (PC). 

[2] If the village was purchased in pursuance of a 
contract to hold it in trust for the plaintifi, under S. 92 
the defendant must be taken to have held the property 
in trust for plaintiS. (’09) 19 Mad L Jour 106 (IHl 
(DB), (No Buoh contract was made out in the case.) 

Section 93— Note 1 

[ 1 ] Trustee— Liability of— A suing 3 on bond debt 
and then transferring 6 anna share therein to C — 
Subsequent bona f%de compromise by A with B — Am 
trustee for C in respect of share transferred and in 
absence of fraud, is responsible to C for amount actually 
recovered or which might have been recovered without 
wilful default. (1848^)4 Moo Ind App 452(464, 465)(PC), 

[2] Some creditors appointed as trustees under a deed 
of assignment between debtor and creditors. Deed 
neither registered nor containing words conveying pro- 
perty to trustees — One tru-'tee-creditor taking mortgage 
of trust property — Held no express tiust but only a 
constructive trust — Mortgagee creditors held bound to 
hold in trust for creditois in view of Sa. 91, 93 and 
94. (Vol 24) 1937 Cal ISO (187, 188): 63 Cal 784. 

SECTION 94-SYNOPSIS 

1, “Person in possession not having the whole 

beneiiclal interest." 

2, “For the benefit of persons having interest." 

3, “Property to the extent necessary to satisfy 

just demands. * 

4, Liability to pay interest. 

5, Other cases. 
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Section 94 (conid,) 

io “Person in possession not having the whole 
beneficial interest*’. — [1] G. P. Notes were endorsed 
to obtain interest due — Endorser did not intend to part 
with property in them — There Is ^duciary relationship 
between endorser and endorsee. (Yol 12) 1925 Cal 289 
(243) (D B). 

[2] Mortgage by undivided coparcener o! his share 
in family property—Non-mortgaging coparcener under- 
taking on partition to pay mortgage debt of another 
coparcener — Nature of obligation incurred — Non-mort- 
gaging co-parcener is saddled with obligaticn in nature 
of trust and must hold property to benefit of mortgagee 
to extent necessary to satisfy bis demand — Term ‘bene- 
ficial interest’ should not be given restricted meaning. 
(Vol 27) 1940 Nag 149 (155) : ILE (1941) Nag 677 (DB). 

2. “For the benefit of persons»havmg interest,” — 

[1] Property of deceased left derelict, taken possession 
by Court Officials — Possession is presumably for benefit 
of rightful claimants. (Yol 1) 1314 P C 243 (244) (P C). 

[2] Having regard to provisions of Ss. 94 and QSj 
person recognized as land-holder by Collector for pur- 
poses of Madras Estates Land Act is under liability to 
account for profits received by him as ii he were trustee 
ior true owner. In suit by true owner for rents and 
profits against land-holder, plaintiff’s claim attract 
equitable jurisdiction of Court to award interest. (Vol 29) 
1942 Mad 487 (492, 493); I L B. (1942) Mad 562 (D B). 

[3] Husband applying for issue of pattah and depo- 
siting money for survey stones and growing trees but 
dying before grant of pattah — Hia widow making fresh 
applications and pattah Issued in her favour — Laud 
covered by pattah attached by creditor oi her husband— 
Held that the widow could not be held to have owned 
any duty to the husband’s creditor or to be holding 
the property for his benefit. The provisions of S. 94 
tjould not bs held to apply, (Yol 27) 1940 Mad 779 (782). 

[4] Co-owner in possession of entire estate held in 
co-ownership is constructive trustee of minor co-owner 
In respect of his share. (Yol 28) 1941 Sind 50 (61): ILB 
(1940) Ear 534 (D B), 

[5] A person who collects money for charity, whe- 
ther or not the person from whom the money is collected 
pays it willingly or with any sympathy or interest in 
^he charity m question, becomes a trustee of such 
money for the charity. (Yol 24) 1937 Pat 358(360)(DB), 

[6] A realised outstandings on behalf of the minor 
son of his deceased brother under advice and control of 
B, another brother. Held both A and B were liable 
since they were in a fiduciary relationship. (Yol 14) 1927 
Bom 75 (77, 78) (D B). 

[7] Muhammadan acting facto guardian ol hia 
minor brother’s property is liable to pay interest on 
liquid assets held by him for minor by virtue of S. 23 
read with Ss. 94 and 95. If guardian dies, his estate 
would be liable for interest. (Yol 30) 1943 Mad 254 
(255); ILB (1943) Mad 654 (D B). 

[8] Employee depositing money by way o! security 
in Bank — Money placed on fixed deposit — Agreement 
to pay interest— -Bank subsequently becoming insolvent 
•-Trust money can be followed to reach assets of bank 
from whatever source they might come. (Yol 25) 1938 
Mad 651 (651, 652. 653). 

[9] A co-owner collecting rent comes within the 
section as ha has possession o! the property not having 
the whole beneficial interest therein. (Yol 82) 1946 Mad 
17 (18). 

[10] A right to contribution not being merely a right 
to sue for damages is assignable. Where a person gets 
,a txangler of ail the assets and subjects himself to the 


payment of debts, a creditor to whom such a transfer 
is communicated has a right to proceed against the 
transferee. (Vol 9) 1922 Mad 397 (398). 

3. “Property to the extent necessary to satisfy 
Just demands.” — [1] Mortgage by undivided co- 
parcener of his share in family property— On partition, 
non-mortgaging co-parcener to whom mortgaged pro- 
perty was allotted is saddled with obligations in nature 
of trust and must bold property to benefit of mortgagee 
to the extant necessary to satisfy his demand. (Voi 27) 
1940 Nag 149 (155) : I L B (1941) Nag 677 (DB). 

[2] The tendency of the law is to restrict a usufruc- 
tuary mortgagee to his exact rights under the contract 
of mortgage. Even if the money in Court is to he im- 
pressed with the trust of the real estate, this will be 
pbjeot to provisions of S. 94 and the genera! principle 
is that it operates only to the extent necessary to 
satisfy the mortgagee’s “just demands”. (Yol 8) 1910 
Sind 37 (48): 10 Smd L B 72. 

4. Liability to pay interest.— [1] Having regard 
to the provisions oi B. 94 and S. 95, the person recognis- 
ed as landholder by the coileetor for the purpose of the 
Madras Estates Land Act is under liability to account 
for profits received by him as' if he were trustee for the 
true owner. In a suit by true owner for rents and pro- 
fits against the landholder plaintlfi’s claim attracts 
equitable jurisdiction of the Court to award interest. 
(Yol 29) 1942 Mad 487 (492, 493) : I L B (1942) Mad 
562 (DB). 

[2] Mahomedan acting de facto guardian of his 
minor brother’s property — He is liable to pay interest 
on the liquid assets held by him for minor by virtue 
of S. 23 read with S. 94 and S. 95. (Vol 80) 1943 Mad 
254 (255) ; I L R (1943) Mad 654 (DjB). 

5. Other cases. — [1] Deposit by employee with 
employer does not constitute trust. (Vol 29) 1942 All 

119 (120, i21):I L R (1942) All 242 (FB). 

[2] The vendee of property free of encumbrances 
with whom a portion of the consideration money is 
reserved to clear the encumbrances is not a trustee or 
in a position analogous to that of a trustee to the en- 
cumbrancer, in respect of the money so reserved. (Yol 
12) 1925 Cal 599 (602) ; 52 Cal 100 (DB). 

[3] Property recovered from thief and kept in 
custody of person in charge of Malkana — Person abs- 
conding; Eeldj section not applicable as no implied 
trust was created. (Yol 24) 1937 Lab 572 (576) ; I L R 
(1937) Lab 380 (DB). 

[4] Co-owner in possession of common property is 
constructive trustee and is subject to the liabilities as a 
trustee under S. 95. (Vol 10) 1923 Mad 147 (151) : 46 
Mad 47 (DB). (Per Oldfield J.) 

[6 6] Rents conveyed to charitable trust — Trustee 
obtaining decree for rent — Tiust subsequently ^declar- 
ed incapable of being given effect to — Original owner 
can execute decree without assignment — Principles 
of 8. 94 ill. (b) applicable even where Act is not appli- 
cable. (Yol 11) 1924 Pat 343 344, 345) (DB). 

[7] The notes in question were endorsed by K and 
were handed by E to D in order that be might obtain 
the interest due in respect thereof did not intend to 
part with her property in the notes, and they were en- 
trusted to D for the above mentioned purpose — This 
constituted a fiduciary relationship between K and Z). 
(Yol 12) 1925 Cal 239 (243) (DB). 

[8] Co-sharer- Mortgagee and guarantor of debt as 
joint decree-holders— Latter purchasing property mort- 
gaged in execution sale and allowed to set off purchase 
pries against decretal debt «« Decree-holders do not 
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95, The person holding property in accordance with any of the preceding sections of this 
Obligor’s doties, liabilities Chapter must, so far as may be, perform the same duties, and is subjects 

««i3d disabilities. SO far as may be, to the same liabilities and disabilities, as if he were a 

trustee of the property for the person for whose benefit he holds it : 

Provided that (a) where he rightfully cultivates the property or employs it in trad© or 
business, he is entitled to reasonable remuneration for his trouble, skill and loss of time in such 
cultivation or employment; and (b) where he holds the property by virtue of a contract with a 
person for whose benefit he holds it, or with any one through whom such person claims, he may, 
without the permission of the Court, buy or become lessee or mortgage© of the property or any 
part thereol 

96, Nothing contained in this Chapter shall impair tho rights of transferees in good faith for 
Sa?ing of rights of consideration, or create an obligation in evasion of any law for the time being 

fespfza f%de purchasers, [jq force. 



THE SCHEDULE. 

(See section S .) 
Statute. 


Year and Chapter. | 

Short title. 

Extent of repeal. 

29 Car. II, c. 3 • . . I 

The Statute of Frauds 

Sections 7, 8, 9, 10 and 11. 

Acts op the Goveenoe Geheeae in Cottncii.. 

Number and year. | 

Short title. 

Extent of repeal. 

XXVni of 1868 

The Trustees* and Mortgagees' Powers 
Act, 1866. 

Sections 2, 3, 4, 5, 32, 38, 84, 35f 86 
and 37. 

In section *[ * * ] 43 the word 
“trustee” wherever it occurs; and in 
section 43 the words “management 
or”* and “the trust-property or”. 

S of 1877 F. . . . . 

The Specific Relief Act, 1877 . 

In section 12 the first illustration. ^ 


[a] The figures “S9”, and by implication the word “and”, were repealed by the Amending Act, 1891 (12 [XII] 
of 1891), S. 2 and Sch. I. 


Section 94 — Note 5 (contd.) 

become owners in equal shares. (Vol 17) 1930 P G 205 

(208) (PC). 

[9] Trust is constituted when money ia deposited lor 
specific purpose— Provision for payment of interest upon 
such amount, whether alters its character — Employees of 
Bank required to furnish cash security for good behavi- 
our — Amount returnable at end of service after deduc- 
tion of loss, if any, resulting from misbehaviour of 
employee — Provision to pay Interest on deposits — 
Deposits, held constituted trust money — On liquida- 
tion of Bank, employees, held, had preferential claim in 
respect of such deposits. (Vol 26) 1939 Mad 337 (345). 

[10] A Hindu widow does not owe any duty to the 
creditors of her deceased husband or hold any jproperty 
for their benefit, Section 94 is not applicable to such 
cases. (Vol 27) 1940 Mad 719 (721, 722), 

[11] Mortgagee putting up mortgaged property for 
sale cannot sell it to himself, nor be a trustee for him- 
self. Such sale is benami and transaction does not 
amount to release of equity of redemption by mort- 
gagors acquiescing in it. In suit for redemption S. 94 
will apply, not 8s. 90 and 95 : {Eeld^ transaction was 
benami and purchaser was nominee of mortgagees. Sale 
did not afieot relations between mortgagor and mort- 
gagees. Limitation Act, Art. 91 would not apply, sale 
being void). (Vol 16) 1929 Bom 24 (28). 

Section 95— Note 1 

[1] Section 95 provides that a person holding pro- 
perty in accordance with S. 91 must, so far as may be, 
perform the same duties, and is subject, bo far as may 
be, to the same liabilities and disabilities as if ha were 


a trustee of the property for the person for whose bene- 
fit he holds it. (Vol 3) 1916 Bom 1 (3):41 Bom 438 (EE). 

[2] If a person appointed guardian, in that character 
possesses himself of any of his ward’s property, ha be- 
comes a trustee of that property although he is trustee 
by construction. Under S. 95, a constructive trustee 
must perform the same duties and is subject to the 
same liabilities, so far as may be, as a trustee under the 
Act. The liability of a guardian is that of a trustee and 
S. 28 is applicable, (Vol 24) 1937 Mad 675 (675, 676)'S 
(Vol 30) 1943 Mad 254 (255) : I L E (1943) Mad 654 
(DB). (Mahomedan acting as d& facto guardian of his 
brother’s estate places himself in a fiduciary position 
and is liable to pay interest on the liquid assets held by 
him by virtue of S. 23 read with Ss. 94 and 95.) 

[But see (Vol 26) 1939 Mad 645 (648) (DB). (Guar- 
dian, always comes within purview of S. 94 but cannot 
be held to fall in S. 95 as to make provisions of Guar- 
dians and Wards Act inoperative.)] 

[3] A co-owner in possession of the entire estate 
held in co-ownership is constructive trustee of the minor 
co-owner in respect of his share. Sections 94 and 95 are 
clearly applicable to such a case. (Vol 28) 1941 Sind 50 
(61) : I L R (1940) Kar 534. 

[4] Land purchased by one with money of another 

Purchaser is constructive trustee for plaintiff. (Vol 

9) 1922 Mad 57 (59) ; 45 Mad 415 (DB). 

[5] A bailee for specific purpose ia not trustee. (Vol 
9) 1922 Mad 44 (45) : 45 Mad 173 (DB). 

Section 96— Note 1 

[1] Section 96 protects the right of transferees in good 
faith for consideration from persons who have gained 
an undue advantage. It is th© principle of equity 
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[THE] UNCLAIMED DEPOSITS ACT, 1866 
(ACT XXV OF 1866.) 

STATEMENT OF OBJECTS AND REASONS. 


‘^‘Sums amounting to nearly Rs, 6,70,000 in Govern- 
ment Securities and cash, are now in the High Courts 
of the three Presidency towns, deposited in the course 
Oi suits instituted in the late Supreme Courts of Cal- 
cutta, Madras and Bombay. There are also funds depo- 
sited under similar circumstances in the Supreme 
Court of the Straits Settlement. These sums have been 
unclaimed for more than twenty years. The proceeds 
certain estates administered by order of the Supreme 
Court of the Straits Settlement have also been un- 
claimed for a period of fifteen years. 

The object of this Bill is to transfer these sums to the 
Government of India for the general purposes of Gov- 
ernment, subject to any claims which may hereafter be 


established to the satisfaction of the Court from which 
the transfer shall have been made. 

The present opportunity has been taken to remedy !: 
defect in the existing law regarding unclaimed estates 
in the hands of the Administrator General of Benga.. 
All estates administered by the Administrators Genera! 
of Madras and Bombay, which may he unclaimed for 
more than fifteen years, are, under Act No. VIII of 
1855, S. 51, credited to the geneial revenues, subject to 
any claim thereto being afterwards established. BuUhere 
is no provision of the kind with regard to estates coming 
into the official charge of the Administrator General 
of Bengal, subsequent to the passing of that Act,” 

— Gazette of India, 1866, page 890, 


[THE] UNCLAIMED DEPOSITS ACT, 1SG6^^ 

(ACT XXV OP 1866.) 

[Hill Julh, 18 C 6 ,[ 

An Act to transfer to the Government of India certain securities and 
moneys deposited in the High Courts of Judicature at Fotb 
William^ Madras and Bombay, Y* * "^7 
Whereas it is expedient that certain securities and sums of money deposited In the High 
Preamble. Courts of Judicature at Fort William, Madras and Bombay, *=[* in tha 

course of suits in the said Courts or in the late Supreme Courts at Calcutta, Madras and Bombayg 
respectively, and now or hereafter appearing to have been in such deposit for a period of twenty 
years or upwards, without any’' claim thereto having been made and allowed during that periods 
should be transferred and paid to the Government of India for the general purposes of government; 
‘T ' * * ']; It is hereby enacted as follows : 

[a] Short title given by the Indian Short Titles Act, 1897 (XIV [14] of 1897). [b] The words “and the 
proceeds of certain estates in the charge of the Administrator General of Bengal” were repealed by the 
Administrator General’s Act, 1867 (XXIV [24] of 1867), and the words “and in the Supreme Court of the 
Straits Settlements’* were repealed by tha Repealing Act, 1874 (XVI [16] of 1874), S. 2 and Sch , Part I. 
[c] The words “and in the Supreme Court of the Straits Settlements” were repealed by Act XVX [16] of 1874, 
S. 2 and Sch., Part I. [d] The second clause was repealed by the Repealing Act, 1876 ( XII [12] of 1876), 
S. 1 and Sch,, Part L 


1. All securities and sums of money deposited in the said High Courts or any 

Money deposited in High them, in the course of suits in any of the said Courts, or of the late 
Courts and unclaimed for Supreme Courts of Calcutta, Madras and Bombay and now or hereafter 
twenty years transferred to appearing to have been in such deposit for a period of twenty years or 
Government. upwards, without any claim thereto having been made and allowed 

during that period, shall be transferred and paid to ^[the Government of the Province in which the 
Court has its principal seat,] 

[a] The words “or Supreme Court of the Straits Settlements” weie repealed by the Repealing Act, 1874 (XVi 
[16] of 1874) S. 2 and Sch. Part I. [b] Substituted by A. 0. for “the Government oi India for tha 
general purposes of government”. 


2. [Proceeds of estates administered under order of Supreme Court of Straits Settlements or 
in charge of Administrator. General of Bengal.] Eepealed hy the Administrator-GeneraVs Act, 
1867 (2i [XXI7] of 1867), and the Bepealing Act, 1874 (XVI [16] of 1874). 


3, Nothing in this Act shall authorize any transfer or payment of any such securities, sums 
Transfer not made of money or proceeds as aforesaid, pending any suit already instituted or 
pending suits. which shall hereafter be instituted in respect thereof. 


If any claim shall hereafter be made to any part of the securities, money or proceeds 
Repayment on subsequent which shall be transferred and ^[paid to any Government] under the 
establishment of claim. provisions of this Act, and if such claim shall, in the case of securities 
and money transferred and paid under section 1 of this Act, be established to the satisfaction of 
the High Court ^ *] from which the transfer shall have been made, H* * ®[the Govern^ 
ment of the Province in which that Court has its principal seat shall pay] to the claimant tbs 


Section 96— Note 1 (conid,) 

recognised in the Trusts Act and in other legislative 
enactments that a purchaser for value without notice of 


any defect of title in his transferor is entitled to pro- 
tection if he obtained the transfer bona fide, (Vol 6| 
X919 Mad 70 (75) (D B) t^CVol 82) 1945 Mad 303 (303), 


1059 ^ 1060 A. M. 
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amount of the principal so transferred and paid as aforesaid, or so much thereof as shall appear to 
be due*^ to the claimant ® *3. 

[a] Substituted by A. 0. for *‘paid to the Government of India”, [b] Certain words were repealed by the 
Eepealing Act, 1874 ( XVI [16] of 1874), S. 2 and Schedule Part I. [c] Subst%tuted by A. 0. for *‘the 
Government of India shall pay”, [d] As to the costs of petition under this section, see the Unclaimed 
Deposits Act, 1870 (V [5] of 1870). [e] The second sentence was re'pealed by the Administraror-General’s 

Act, 1867 (XXIY [24] of 1867). 


[THEl UNCLAIMED DEPOSITS ACT, 1870 
(ACT V OF 1870.) 

STATEMENT OF OBJECTS AND REASONS. 

*‘The object of this Bill is merely to enable the High of 1867. Such petitions are sometimes merely specula^ 
Courts at the Presidency Towns to deal with the costs tive and in the absence of power such as the present 
of petitions for securities and moneys transferred to Bill proposes to confer, the time of the Courts is liable 
Government under Acts XXY [25] of 1866, XXIY [24] to be wasted.”— Gazette of India, 1870, Part V, page 5. 

[THE] UNCLAIMED DEPOSITS ACT, 1870.^ 

(ACT V OP 1870.) 

[Mh February, 1870 ,] 

An Act to enable the High Courts at the Presidency -towns to deal with 
costs of petitions for certain moneys transferred to GovernmenU 

Whereas the High Courts of Judicature at Fort William, Madras and Bombay, have no 
Preamble, power to deal with the costs of petitions under section 4 of Act No. XXV of 1866 (to 
transfer to the Government of India certain securities and moneys deposited in the High Courts of 
Judicature at Fort William, 'Madras and Bombay * *)]'''°[* '“^ *] for payment of certain 
securities, moneys, or proceeds transferred to Government ; 

And whereas it is expedient to confer such power upon the said High Courts ; It is hereby 
enacted as follows : — 

[a] The title was given by the Indian Short Titles Act XIY [14] of 1897. For the Statement of Objects and 
Reasons, see Gazette of India, 1870, Pt. Y, p. 5. [b] The words “and in the Supreme Court of the Straits 
Settlements and the proceeds of certain estates in the charge of the Administrator-General of Bengal” were 
reyealed by the Repealing Act, 1874 (XYI [16] of 1874). [c] The words “or under S. 60 of the Administrator 
General’s Act, 1867” are omitted as the Administrator* General’s Act, 1867 (XXIY [24] of 1867) and this Act 
BO far as it relates to the Administrator-General, were revealed by the Administrator-General’s Act, 1874 
(II [2] of 1874). 

1, Whenever any of the said Courts shall make an order on any such petition, the Court may 
Power to direct by whom direct by whom the whole or any part of the costs of each party are to 
costs are to be paid. be paid. 


ITHE] UNITED NATIONS (PRIVILEGES AND 
IMMUNITIES) ACT, 1947. 

(ACT XLVI OF 1947). 

CONTENTS. 


1 . Short title. 

2. Conferment on United Nations and its 

representatives and officers of certain 
privileges and immunities. ' 

8. Power to confer certain privileges and im- 
munities on other international organi- 
sations and their representatives and 
officers. 

4. Power to make rules. 

THE SCHEDULE. 

Article I, ^ Juridical personality (section 1). 


Article II. — Property, funds and assets 
(sections 2 to 8). 

Article HI. — Facilities in respect of conimu- 
nicationa (sections 9, lo). 

Article IV, — The representatives of members 
(sections 11 to 16). 

Article V. — Officials (sections 17 to 21). 

Article VI. — Experts on missions for the 
United Nations (seotion3;22, 23) « 

Article VII. — United Nations Laissez-passer 
(sections 24 to 28). 

Article VIII.— Settlement of disputes (sections 
29 and 30). 



[S 1— SCH. AET. 1] [THE] UNITED NATIONS (PEIVIIiEGES AND IMMUNITIES) ACT, 1947 8 4 67 


STATEMENT OF OBJECTS AND REASONS, 


‘*Articles 104 and 105 of tlie Charter of the United 
Nations which has been ratified by the Government of 
India read as follows : 

'Article 104, — The organization shall enjoy in the 
territory of each of its Members such legal capacity as 
may be necessary for the exercise of its functions and 
the fulfilment of its purposes. 

Article 105.— 1. The organization shall enjoy in the 
territory of each of its Slembers such privileges and 
immunities as are necessary for the fulfilment of its 
purposes. 

2. Eepresentatives of the Members of the United 
Nations and officials of the Organization shall similarly 
enjoy such privileges and immunities as are necessary 
for the independent exercise of their functions in con- 
nection with the Organisation. 

3, The General Assembly may make recommenda- 
tions wiT:h a view to determining the details of the 


application of paras. 1 and 2 of this Article or may pro- 
pose conventions to the Members of the United Nations 
for this purpose.® 

In pursuance of para. 3 of Art. 105, the ‘Convention 
on the Privileges and Immunities of the United Nation’ 
was adopted by the General Assembly on 13th Febru- 
ary 1948 and all members have been asked to accede 
to It. The accession will be efiected by the deposit of 
an instrument of accession as soon as a Member country 
is in a position under its own law to give effect to the 
terms of the Convention. 

The purpose of this Bill, which in a Schedule incor- 
porates most of the Convention, is to enable the provi- 
sions of the Convention to be operative in this country. 

The Organizations referred ro in clause 3 of the Bill 
will be those like the United Nations Educational 
Scientific and Cultural Organization and the Inter- 
national Civil Aviation Organization.” 

— Gazette of India, 1947, Part V, page 277. 


[THE] UNITED NATIONS (PRIViLEGES AND IMMUNITIES) iOT, 1947. 

(ACT XLVI OF 1947.) 

[20th DecemheTi 

An Act to give effect to the Convention on the Privileges and Immunities of the 

United Nations, 


WhebEAS it is expedient to give effect to the Convention on the Privileges and Immunities 
of the United Nations, and to enable similar privileges and immunities to be enjoyed by other 
international organisations and their representatives and officials; 

It is hereby enacted as follows : — 

Short title. 1. This Act may be called the United Nations (Privileges and Immunities) Act, 1947. 

2. (1) Notwithstanding anything to the contrary contained in any other law the provisions set 
Conferment on United Schedule to this Act of the Convention on the Privileges 

Nations and its representa- and Immunities adopted by the General Assembly of the United 
tives and officers of certain Nations On the 13th day of February 1946, shall have the force of law 
privileges and immunities. India 

(2) The Central Government may, from time to time, by notification in the official Gazette, 
amend the Schedule in conformity with any amendments, duly made and adopted, of the provisions 
of the said Convention set out therein. 


Power to confer certain 
privileges and immunities 
cn other international or- 
ganisations and their repre- 
sentatives and officers. 


3. Where in pursuance of any international agreement, convention or other instrument it is 
necessary to accord to any international organisation and its representa- 
tives and officers privileges and immunities in India similar to those 
contained in the provisions set out in the Schedule, the Central Govern- 
ment may, by notification in the official Gazette, declare that the provi- 
sions set out in the Schedule shall, subject to such modifications, if any, 
as it may consider necessary or expedient for giving effect to the said agreement, convention or 
other instrument, apply mutatis mutandis to the international organisation specified in the notifi- 
cation and its representatives and officers, and thereupon the said provisions shall apply accordingly 
and, notwithstanding anything to the contrary contained in any other law, shall in such applica- 
tion have the force of law in India. 

Power to make rules. The Central Government may make rules for carrying out the pur« 

poses of this Act. 


THE SCHEDULE 
( See sections 2 and B) 

ARTICLE I. 

Jueidical Pbbsonabity 

Section l. The United Nations shall possess juridical personality. 

It shall have the capacity : — 

(a) to contract ; 

(b) to acquire and dispose of immovable and movable property ; 

(c) to institute legal proceedings. 
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AETIOLE IL 

Pbopebty, Funds and Assets. 

Section 2. The United Nations, its property and assets wherever located and by whomso 
ever held, shall enjoy immunity from every form of legal process except in so far as in any parti- 
oular case it has expressly waived its immunity. It is, however, understood that no waiver of 
immunity shall extend to any measure of execution. 

Section s. The premises of the United Nations shall be inviolable. The property and assets 
of the United Nations, wherever located and by whomsoever held, shall be immune from search, 
requisition, confiscation, expropriation and any other form of interference whether by executive, 
administrative, judicial or legislative action. 

Section The archives of the United Nations, and in general all documents belonging to 
it or held by it, shall he inviolable wherever located. 

Section^ 5, 'Without being restricted by financial controls, regulations or moratoria of any 
kind i 

(a) the United Nations may hold funds, gold or currency of any kind and operate 
accounts in any currency ; 

(h ) the United Nations shall be free to transfer its funds, gold or currency from one 
country to another or within any country and to convert any currency held by it 
into any other currency. 

Section 6 . In exercising its rights under section 5 above, the United Nations shall pay due 
regard to any representations made by the Government of any- Member in so far as it is considered 
that effect can be given to such representation without detriment to the interests of the United 
Nations. 

Section 7. The United Nations, its assets, income and other property shall be : 

(a) exempt from all direct taxes ; it is understood, however, that the United Nations will 
not claim exemption from taxes which are, in fact, no more than charges for public 
utility services ; 

(b) exempt from customs duties and prohibitions and restrictions on imports and exports 
in respect of articles imported or exported by the United Nations for its official use. 
It is understood, however, that articles imported under such exemption will not be 
sold in the country into which they were imported except under conditions agreed 
with the Government of that country ; 

(c) exempt from customs duties and prohibitions and restrictions on imports and exports 
in respect of its publications. 

Section 8 . While the United Nations will not, as a general rule, claim exemption from 
excise duties and from taxes on the sale of movable and immovable property which form part of 
the price to be paid, nevertheless when the United Nations in making important purchases for official 
use of property on which such duties and taxes have been charged or are chargeable, Members will, 
whenever possible, make appropriate administrative arrangements for the remission or return of 
the amount of duty or tax. 

AETIOLE III. 

Facilities in respect of Communications. 

Section 9. The United Nations shall enjoy in the territory of each Member for its official 
communications treatment not ‘less favourable than that accorded by the Government of that 
Member to any other Government including its diplomatic mission in the matter of priorities rates 
and taxes on mails, cables, telegrams, radiograms, telephotos, telephone and other communications ; 
and press rates for information to the press and radio. No censorship shall be applied to the official 
correspondence and other official communications of the United Nations. ^ 

Section 10. The United Nations shall have the right to use codes and to despatch and 
receive its correspondence by ‘Courier or in bags, which shall have the same immunities and pri« 
vileges as diplomatic couriers and bags. 

AETIOLE IV. 

The Eepbesentatives op Members. 

Section 11. Eepresentatives of Members to the principal and subsidiary organs of the 
United Nations and to conferences convened by the United NationSi shall, while exercising their 
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functions and during their journey to and from the place of meeting, enjoy the follo-wing privileges 
and immunities : 

(oj) immunity from personal arrest or detention and from seizure of their personal baggages 
and in respect of words spoken or written and all acts done by them in their capacity as represerj 
tatives, immunity from legal process of every kind ; 

(b) inviolability for all papers and documents ; 

(c) the right to use codes and to receive papers or correspondence by courier or in sealed 

cags; 

(d) exemption in respect oi themselves and their spouses from immigration restrictions, 
aliens registration or national service obligations in the state they are visiting or through which 
they are passing in the exercise of their functions ; 

(e) the same facilities in respect of currency or exchange restrictions as are accorded to 
lepresentatives of foreign governments on temporary official missions ; 

(f) the same immunities and facilities in respect of their personal baggage as are accorded 
to diplomatic envoys; and also ; 

(g) such other privileges, immunities and facilities not inconsistent with the foregoing as 
diplomatic envoys enjoy, except that they shall have no right to claim exemption from customs 
duties on goods imported (otherwise than as part of their personal baggage) or from excise duties 
or sales taxes. 

^ Section 12. In order to secure, for the representatives of Members to the principal and 
subsidiary organs of the United Nations and to conferences convened by the United Nations, 
complete freedom of speech and independence in the discharge of their duties, the immunity from 
legal process in respect of words spoken or written and all acts done by them in discharging their 
duties shall continue to be accorded, notwithstanding that the persons concerned are no longer the 
representatives of Members. 

Section is. Where the incidence of any form of taxation depends upon residence, 
periods during which the representatives of Members to the principal and subsidiary organs of the 
United Nations and to conferences convened by the United Nations are present in a state for the 
discharge of their duties shall not he considered as periods of residence. 

Section 14 . Privileges and immunities are accorded to the representatives of Members 
not for the personal benefit of the individuals themselves, but in order to safeguard the independent; 
exercise of their functions in connection with the United Nations. Consequently a Member not; 
only has the right hut is under a duty to waive the immunity of its representative in any case 
where in the opinion of the Member the immunity would impede the course of justice, and it can 
be waived without prejudice to the purpose for which the immunity is accorded. 

Section 15 . !I?he provisions of Sections 11 , 12 and 13 are not applicable as between a repre- 
sentative and the authorities of the state of which he is a national or of which he is or has been 
the representative. 

Section 16. In this article the expression ‘ representatives” shall be deemed to include 
cli delegates, deputy delegates, advisers, technical experts and secretaries of delegations. 

AHTIOLI^l Y 
Officials. 

Section 17. The Secretary Ueneral will specify the categories of officials to which the provi- 
sions of this Article and Article vii shall apply. He shall submit these categories to the General 
Assembly. Thereafter these categories shall be communicated to the Governments of all Members. 
The names of the officials included in these categories shall from time to time be made known to 
the Governments of Members. 

Section is. — Officials of the United Nations shall : 

(a) be immune from legal process in respect of words spoken or written and all acts per- 
formed by them in their official capacity ; 

(b) he exempt from taxation on the salaries and emoluments paid to them by the United 
Nations; 

( g) be immune from national service obligations. 

(d) be immune, together with their spouses and relatives dependent on them, from immig- 
ration restrictions and alien registration ; 
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(e) be accorded the same privileges in respeet of exchange facilities as are accorded to the 
officials of comparable ranks forming part of diplomatic missions to the Government concerned ; 

(fj he given j together with their spouses and relatives dependent on them, the sams repai 
riation facilities in time of international crisis as diplomatic envoys; 

(g ) have the right to import free of duty their furniture and effects at the time of first 
taking up their post in the country in question. 

Section 19. In addition to the immunities and privileges specified in Section 18, the 
Secretary. General and all Assistant Secretaries* General shall be accorded in respect of themselves^ 
their spouses and minor children, the privileges and immunities, exemptions and facilities accorded 
$0 diplomatic envoys, in accordance with international law. 

Section 20. Privileges and immunities are granted to officials in the interest of the 
United Nations and not for the personal benefit of the individuals themselves. The Secretary- 
General shall have the right and the duty to waive the immunity of any official in any ease where, 
in his opinion, the immunity would impede the course of justice and can be waived without prejudice 
to the interests of the United Nations. In the case of the Secretary. General, the Security Council 
shall have the right to waive immunity. 

Section 21. The United Nations shall co-operate at all times with the appropriate autho- 
rities of Members, to facilitate the proper administration of Justice, secure the observance of police 
regulations and prevent the occurrence of any abuse in connection with the privileges, immunities 
and facilities mentioned in this Article. 


AETIGLB VI. 

Exebbts on Missions fob the United Nations. 

Section 22. Experts (other than officials coming within ihe scope of Article V) performing 
missions for the United Nations shall be accorded such privileges and immunities as are necessary 
for the independent exercise of their functions during the period of their missions, including the 
time spent on journeys in connection with their missions. In particular they shall be accorded : 

(a) immunity from personal arrest or detention and from seizure of their personal baggage, 

(h) in respect of words spoken or written and acts done by them in the course of the per- 
formance of their mission, immunity from legal process of every kind. This immunity 
from legal process shall continue to be accorded notwithstanding that the persons 
concerned are no longer employed on missions for the United Nations ; 

(c) inviolability for ail papers and documents ; 

(d) io-n the purpose of their communications with the United Nations, the right to use codes 
and to receive papers or correspondence by courier or in sealed bags ; 

(e) the same facilities in respect of currency or exchange restrictions, as are accorded to 

representatives of foreign governments on temporary official mission ; 

(f) the same immunities and facilities in respect of their personal baggage as are accorded 

to diplomatic envoys.” 

Section 23. Privileges and immunities are granted to experts in the interests of the United. 
Nations and not for the personal benefit of the individuals themselves. The Secretary-General 
shall have the right and the duty to waive the immunity of any expert in any case where, in his 
opinion, the immunity would impede the course of justice and it can be waived without prejudice 
to the interests of the United Nations. 


AETICLE VII. 

United Nations Laibsez-passer. 

Section 24. The United Nations may issue United Nations laissez passer to its officials, 
These laissez-passer shall be recognised and accepted as valid travel documents by the authorities 
of Members, taking into account the provisions of Section 26. 

Section 25. Applications for visas (where required) from the holders of United Nations 
laissez passer, when accompanied by a certificate that they are travelling on the business of United 
Nations, shall be dealt with as speedily as possible. In addition, such persons shall be granted facilities 
for speedy travel. 

Section 26. Similar facilities to those specified in section 25 shall be accorded to experts 
and other persons who, though not the holders of United Nations laissez passer, have a certificate 
that they are travelling on the business of the United Nations. 



[SOH. ABT VI-VIII] [THE] UNITED NATIONS (PEIVILEGES AND IMMUNITIES) ACT, 19^7 8471 


^ Section 27 , The Secretary. General, Assistant Secretaries- Genera! and Directors traYeliing 
on United Nations laissez-passer on the business of the United Nations shall be granted the samt 
facilities as are accorded to diplomatic envoys. 

_ Section 28. The provisions of this article may be applied to the comparable officials 01 
specialized agencies if the agreements for relationship made under Article 63 of the Charter sc 
provide. 

ABTICLE VIII. 

Settlement of Disputes. 

Section 29. The United Nations shall make provisions for appropriate modes 01 settlement of : 

(a) disputes arising out of contracts or other disputes of a private law character to which the 
United Nations is a party; 

(h) disputes involving any official of the United Nations who by reason of his official position 
enjoys immunity, if immunity has not been waived by the Secretary- General. 

Section so. All difiterences arising out of the interpretation or application of the present 
convention shall be referred to the International Court of Justice, unless in any case it is agreed 
by the parties to have recourse to another mode of settlement. If a difference arises between the 
United Nations on the one hand and a Member on the other hand, a request shall be made for an 
advisory opinion on any legal question involved in accordance with Article 96 of the Charter and 
Article 65 of the Statute of the Court. The opinion given by the Court shall he accepted as decisive 
by the parties. 


ITHE] UNITED NATIONS (SECURITY COUNCIL) ACT, 1947. 

(Act XLIII of 1947) 

STATEMENT OF OBJECTS AND REASONS 


“'Article 41 of the Charter of the United Nations 
which has bean ratified by the Government of India 
reads as follows '. — 

*‘The Security Council may decide what measures 
not involving the use of armed force are to be employed 
to give eSect to its decisions, and it may call upon the 
members of the United Nations to apply such mea- 
sures. These may include complete or partial interrup- 


tion of economic relations and of rail, sea, air, postal, 
telegraphic, radio and other means of communication 
and the severance of diplomatic relations,’ 

The purpose of this Bill is to enable the Government 
of India to apply effectively the measures which the 
Security Council may call upon it to put into force.’* 

— Gazette of India, 1947, Part Y, page 271, 


[THE] UNITED NATIONS {SEOUEITY COUNCIL) ACT, 1947. 

(ACT XLIII OP 1947) 

[20th DeoemheVi 19i?] 

An Act to enable effect to be given to certain provisions of the Charter of the United Nations. 

Whereas it is expedient to enable effect to be given to certain provisions of the Charter of 
the United Nations; 

It is hereby enacted as follows : — 

Short title. 1, This Act maybe called the United Nations (Security Council) Act, 1947* 

2, If, under article 41 of the Charter of the United Nations signed at San Francisco on 26fc 
Measures under Art. 41 of Security Council of the United Nations calls upon 

the Charter of the United the Central Government to apply any measures, nob involving the usa 
Nations. of armed force, to give effect to any decision of that Council, the Central 

Government may, by order published in the official Gazette, make such provisions (including provi- 
sions having extra-territorial operation) as appear to it necessary or expedient for enabling thosa 
measures to be effectively applied, and without prejudice to the generality of the foregoing power, 
provision may be made for the punishment of persons offending against the order. 


ITHE] USURIOUS LOANS ACT, 1918. 

- (Act X of 1918) 

STATEMENT OF OBJECTS AND REASONS 
"The object of this Bill is to prevent the Civil Courts 
being used for the purpose of enforcing harsh and 
unconscionable loans carrying interest at usurious rates. 

This subject has engaged the attention of the Govern- 
ment of India frequently in the past and in 1899 


sections 16 and 19 of the Indian Contract Aot, 1872* 
were amended so as to enunciate more clearly the 
principle on which a contract can be avoided on the 
ground of undue infiuenee. 



un 


[the] USUBIOUS loans act, 191S 
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Those amendments had the efiect of conferring on 
the Courts in India equitable jurisdiction in cases 
lelating to usurious contracts in which the element of 
andue influence is established, but where undue influ- 
ence cannot be established the result has been to em- 
phasize the rigidity of section 2 of the Usury Laws 
Bepeal Act (XXVIII of 1855), however exorbitant the 
demand, and however uneonseionabie the bargain. 

Further there has been a tendency on the part of 
the Courts bo place upon the word “unconscionable” in 
section 16 of the Indian Contract Act the technical 
meaning which it has acquired in English equity, and 
consequently to limit their own powers of interference. 

Lastly the particular transaction before the Court is 
often merely one of a series and unless there is power 
to go behind it and examine antecedent agreements and 
attendant circumstances there is little hope of the 
Courts being able to come to an equitable decision. 

The remedy proposed by this Bill is to empower the 
Courts on the lines of section 1 of the Money-lenders 


Act, 1900 (63 & 64 Viet. c. 51) to reopen transactions 
by way of money or grain loans in cases where tha 
Court is satisfied (1) that the interest or other return is 
excessive and (2) that the transaction is substantially 
unfair, and after investigation of the circumstancesj 
both attendant and antecedent, to revise the transac- 
tion between the parties and if necessary to reduce the 
amount payable to such sum as the Court, having 
regard to the risk and all the circumstances of the case, 
may decide to be reasonable. The Local Governments 
have been consulted and legislation in this direction 
’ has commanded almost universal approval. Provision 
has been made to cover the case of loans of grain as 
well as of money, as loans in kind are often made on 
very oppressive terms. As there may be urban or rural 
areas where the proposed law is deemed unnecessary 
it has been provided that the Act shall not come into 
force in any Province or part of a Province except by 
notification.” 

—Gazette of India, 1917, Part V, page 86, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
— Amended by Act 28 of 1926. 

—Adapted by A. 0. 

— Amended in its application to — 

[a] Central Provinces by C. P. Act 11 of 1934; 

[b] Madras by Mad. Act 8 of 1937; 

[e] N.-W. F. P. by N.-W. F. P. Act 4 of 1935; 

[d] Punjab by Punj.'Acts 7 of 1934; 12 of 1940; 

[e] United Provinces by U. P, Act 23 of 1934. 


[THE] USURIOUS LOANS ACT, 1918. 

(Act X OF 1918.)®* 

[22nd Marchi 1918,] 

An Act to give additional powers to Courts to deal in certain cases with usurious loans of 

money or in hind. 

Whereas it is expedient to give additional powers to_ Courts to deal in certain cases with 
usurious loans of money or in kind; It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1918, Ft. V, p. 47. This Act has been declared to be 
in force in Panth PIploda by the Panth Piploda Laws Regulation, 1929 (I [1] of 1929), S. 2. It has been 
amended in the U. P. by U, P, Act 23 of 1934, in the Punjab by Punjab Act 7 of 1934, in the C. P. by 0, P. 
Act 11 of 1934, in the N.-W. F. P. by N.-W. F. P. Act 4 of 1935, and in Madras by Madras Act 8 of 1937. 

Short title and extent, (1) This Act may be called the Usurious Loans Act, 1918. 

(2) It extends to the whole of British India, including British Baluchistan, 

(3) The ^CProYincial Government] may, by notification^ in the ^[Official Gazette], direct 
that it shall not apply to *any area, class of persons, or class of transactions which it may specify 
in its notification. 

[a] Substituted by A. 0. for “Local Government”, [b] For notification exempting all awards made by the 
Registrar o! Co-operative Societies, Assam, or by arbitrations, see Assam Gazette, 1918, Pt. II, p. 966. For 
notification exempting transaction by way of borrowing or lending by Co-operative Societies in Madras, see 
Fort St, George Gazette, 1918, Pt. I, p. 1126. [c] Substiiuted by A. 0. for “local official Gazette”. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(l) ‘'Interest” means rate of interest and includes the return to be made over and above 
what was actually lent, whether the same is charged or sought to be recovered specifically by way 
of interest or otherwise. 


Preamble — Note 1 

[1] Raskieted construction ought not to be placed upon 
the language of a remedial Act such as this Act. 
(Vol 15) 1928 Oudh 396 (400) : 4 Luck 1 (F B). 

[2] Act is applied to all suits fulfilling conditions in 
S. 2 (3) (b) as amended in 0. P. irrespective of the kind 
of Court. (Vol 28) 1941 Nag 294 (295) : I L R (1942) 
Hag 177. 

Section 1 — Note 1 

[1] Original (Usurious Loans) Act, subject to all 
amendments in C. P., was made applicable to Berar by 
Notification, Amending 0. P, Act of 1934 is therefore 


applicable to Berar. (Vol 24) 1937 Nag 101 (101): I L E 
(1937) Nag 410. 

SECTION 2 — SYNOPSIS 

1. Section 2 (1). 

2. Section 2 (2), 

3. Section 2 (3). 

4. Local Amendments. 

1, Section 2(1). — [1] When money is borrowed 
and a larger sum is to be repaid, excess over the prino?^ 
pal must be treated as interest. (Vol 27) 1940 Mad 937 
(938). 
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[THE] USUBIOUS LOANS ACT, 1918 
PROVINCIAL AMENDMENT, 


SUB 


UNITED PROVINCES 


In sub-section (1) ot section 2, after the words 'by way of interest’ insert the words 'or in the form c* 
service to be rendered’. — U. P. Act XXIII of 1934, S, 2 (1). 

(2) “Loan” means a loan whether of money or in kind and includes any transaction which 
iSs in the opinion of the Court, in substance a loan. 

(3) “Suit to which this Act applies” means any suit — 

(a) for the recovery of a loan made after the commencement of this Act; or 
(h) for the enforcement of any security taken or any agreement, whether by way Oi 
settlement of account or otherwise, made, after the commencement of this Act, in 
respect of any loan made either before or after the commencement of this Act; ^[or 
(c) for the redemption of any security given after the commencement of this Act in 
respect of any loan made either before or after the commencement of this Act.] 

[a] Inserted by the Usurious Loans (Amendment) Act, 1926 (28 [XXVIIi] of 1926), S. 2. 


PROVINCIAL AMENDMENT. 

UNITED PROVINCES 

In sub'section (3) ot section 2, — 

(a) after the word ‘means’ insert ‘fij’; and 

(b) after clause (o) add the following, namely ~ 

“or 

(d) for account of a loan by a debtor against his creditor, 

(ii) any proceeding for the determination of a claim under the United Provinces Encumbered 
Estates Act, 1934.” — U. P. Act XXIII of 1934, S. 2 (2). 

3. Notwithstanding anything in the Usury Laws Eepeal Act, 1855, where, in any suit tc 
He-opening of trans- which this Act applies, whether heard ex parte or otherwise, the Court hai 
reason to believe, — 

( a) that the interest is excessive; and 


Section 2 — Note 1 (conid,) 

[2] Stipulation for interest may be inferred in the 
absence of written agreement to that effect, from what 
the parties understood and intended to be the terms of 
payment of the balance acknowledged to be due. (’94) 
1894 Pun Be No. 36 page 99 (101) (D B). 

2. Section 2 (2). — [1] A security bond executed 
in respect of future and contingent liability is not a 
loan. (Yol 28) 1941 Pat 233 (240) (D B). 

[2] Building contractor agreeing to find money for 
transaction and building— Owner agreeing to pay interest 
t)n the money found— Transaction is a loan — Physical 
transfer of money is not necessary. (Vol 38) 1946 P C 
145 (149) (PC), (Case decided under Art, 6 of Ottoman 
Law of Interest.) 

3. Section 2 (3). — [1] Provisions are not applic* 
able to a suit by a debtor. (Vol 13) 1926 Bom 65 (66) : 
50 Bom 107 (D B). 

[2] The Usurious Loans Act can have no application 
to ease in which there is no loan. (Yol 28) 1941 Pat 23S 
(240) (D B). (Security bond for future contingent liabi- 
lity— HeJd there was no loan). 

[3] Act is not applicable to transactions previous to 
1918 when it was passed. (Yol 15) 1928 Nag 120 (121)»P 
fYoi 31) 1944 Lab 115 (117) (D B). {Debt incurred in 
1914— Neither provisions of this Act nor of the Punjab 
Belief of Indebtedness Act apply.) (Vol 24) 1937 Mad 768 
(774) (D B)*J.(Yol 16) 1929 AH 59 (62) (DB). (Mortgage 
oond executed before Act came into operation)*!' (Yol 14) 
1927 Nag 338 (338) (Do.)'!«(Yol 13) 1926 Nag 473 (474). 
(Do.) 

[4] Section 2 (3) (b) is wide enough to cover the case 
of a surety. The question whether the person sought to 
be bound by the creditor is the principal debtor or 
surety is not material for the purposes of the Act, 
(Yol 12) 1925 All 400 (402) : 47 All 745 (DB). 

4. Local Amendments. — [1] Sections 5 and 6 
of Punjab Belief of Indebtedness Act, have the effect of 
amending this section and apply to suits instituted 
after commencement of Punjab Belief of Indebtedness 
Act. (Yol 27] 1940 Lah 275 (276). 


[2] Act as amended by U. P. Usurious Loans 
(Amendment) Act of 1934, does not apply to suits 
instituted before that Act was passed. (Yol 23) 1936 AX 
697 (699) (DB). ^ (Yol 24) 1937 Oudh 241 (242) : 13 
Luck 317 (DB). (Suit instituted one day before U. P. 
Amending Act XXIII [23] of 1934, received assent ci 
the Governor and three months before it was publisher"* 
in the Gazette is not one instituted after the passing o'. 
the Act ) 

[3] By reason of the provisions of S. 2 (3) (ii) of the 
Act, as amended in U, P. in proceedings under the 
U. P. Encumbered Estates Act, it is competent to 
Court to reduce the interest even though the loan was 
incurred prior to the passing of the Act. (Vol 28) 1941 
All 293 (294) : I L B (1941) All 567 (DB). 

[4] Section 2 (a), Usurious Loans (C. P. Amendment’ 
Act (XI [11] of 1934) is not retrospective in operation 
so as to enable Court to reopen loan transaction mad? 
before June 15,1934, at any rate, when the amount due 
under such a loan has become the subject-matter of 
litigation instituted before that date. (Yol 25) 1933 Nag 
112 (116) : I L R (1938) Nag 91 (DB). 

[See however (Yol 27) 1940 Nag 363 (365) : I L B 
(1940) Nag 689. (Suit instituted long after C. P. Amend- 
ment of 1934 came into force but in which transactions 
prior to amendment were questioned on the ground 
that interest was excessive : Held Court was bound to 
reopen the transaction).] 

[5] The C. P. Usurious Loans (Amendment) Act: 
operates in respect of all suits for the enforcement oi 
agreements made after the commencement of the Ac: 
in respect of loans made either before or after its 
commencement. (Yol 28) 1941 Nag 294 (295) : I L B. 
(1942) Nag 177. 

[6] Act as amended in 1926 applies to redemption 
suits even when mortgage is entered into prior to 1923> 
(Yol 19) 1932 Cal 83 (83) (DB). 

SECTION 3 — SYNOPSIS 

1, Scope. 

2. Court’s powers and duties, 

3. Necessary conditions for exercise of powers 
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(b) fcliat tlio transaction was, as between th'e parties thereto, substantially unfair, 
the Court may exercise all or any of the following powers, namely, may.— 

(i) re-open the transaction, take an account between the parties, and relieye the debtor 

of all liability in respect of any excessive interest; 

(ii) notwithstanding any agreement, purporting to close previous dealings and to create 

a new obligation, re-open any account already taken between them and relieve 
the debtor of all liability in respect of any excessive interest, and if anything has 
been paid or allowed in account in respect of such liability, order the creditor 
to repay any sum which it considers to be repayable in respect thereof; 

(tii) set aside either wholly or in part or revise or aUer any security given or agree- 
ment made in respect of any loan, and if the creditor has parted with the security „ 
order him to indemnify the debtor in such manner and to such extent as it may 
deem just : 

Provided that, in the exercise of these powers, the Court shall not — 

(i) re-open any agreement purporting to close previous dealings and to create a new 

obligation which has been entered into by the parties or any persons from whom 
they claim at a date more than [twelve] years from the date of the transaction; 

(ii) do anything which ai^ects any decree of a Court. ^ . it 

Explanation . — In the case of a suit brought on a series of transactions the expression the 

transaction’* means, for the purposes of proviso (i), the first of such transactions. 

(2) (a) In this section “excessive” means in excess of that which the Court deems to be 

reasonable having regard to the risk incurred as it appeared, or must be taken to have appeared® 

to the creditor at the date of the loan. 

(h) In considering whether interest is excessive under this section, the Court shall take into 
account any amounts charged or paid, whether ir^^money or in kind, for expenses, inquiries, fineSg 


SECTION 3 -- SYNOPSIS (conid.) 

4. Court to have ‘reason to believe’. 

5. Relief in respect of excessive interest. 

6. Excessive interest. 

7. Relief where new obligations have been 

created— Cl. (1) (b) (ii), 

8. Relief where transaction is unfair. 

9, Restriction on powers of Court — Proviso to 
S. 3 (1) (b). 

10, Debtor invoking aid of Court, 

11, Bona fide transferee for value — S. 3, Cl. (4). 

12, Evidence. 

13, Court-fee. 

14, Other cases under Local Amendments. 

1. Scope. — [1] The Act contemplates two cases. 
One is where the interest is excessive and the transac- 
tion substantially unfair. The other is where the in- 
terest is so excessive that that itself is a sufficient 
indication of unfairness. (Yol 20) 1933 Nag 224 (226), 

[2] The Act is not retrospective and transactions 
entered into before the coming into force of the Act 
cannot be reopened. (Yol 16) 1929 All 59 (62) (DB), 

[3] Amendment of the Act by G. P. Amending Act 
XI [11] of 1934 is not retrospective so as to enable 
Courts to reopen transactions made before the Act. 
^Voi Si) 1944 Nag 280 (280, 281) ; I L R (1944) Nag 
838 (DB). 

[See however (Vol 23) 1936 Nag 259 (260) : I L R 
< 1937) Nag 119. (Act as amended in 1926 — Enhanced 
powers of re-opening accounts up to 12 years back can 
fee applied to suits instituted prior to date of amend- 
nent.)»2‘(Vol 24) 1937 Nag 101(101) : I L R (1937) Nag 
410. (Act as amended by C. P. Act XI [11] of 1934 
applies to transactions before coming into force of the 
amending Act when /the suit relating to it comes for 
hearing after amendment).] 

[But see (Yol 27) 1940 Nag 363 {365, 366) ; I L R 
(1940) Nag 689. (Suit instituted after amendment in res- 
pect of transaction prior to amendment. Amendment 
applies and Court is bound to reopen such transactions 
If interest is excessive).] 


[4] XJ. P. Amendment Act (XXIII [23] of 1934) is 
inapplicable to suits which are instituted before 27-4-35 
when it was published in'lihe Gazette, (Yol 24) 1937 
Oudh 241 (242) : 13 Luck 317 (DB). 

[5] Court granting relief to judgment-debtor under 
XJ. P. Agriculturists’ Relief Act in execution of a decree 
has no jurisdiction to interfere with rate of interest 
before 1-1-1930 either under XJ. P. Agriculturists’ Relief 
Act or the Usurious Loans Act. (Vol 23) 1936 All 450 
(450). 

2. Court’s powers and duties. — [1] Section 3 h 
mandatory and the Court is bound to exercise the 
powers conferred the moment the facts bring the claim 
within the ambit of the Act, (Yol 28) 1941 Nag 294 
(295) : I L R (1942) Nag 177, 

[2] Court is bound to exercise powers under S.^ 3^ 
irrespective of payment of court-fee. (Yol 28) 1941 Nag 
294 (296) ; I L R (1942) Nag 177. 

[3] The Court is bound to take up the question $UQ 
77 iotu and consider the applicability of the Act even 
where the case is heard ex pcLTte or the defendant 
omits to raise it. (Yol 12) 1925 Cal 392 (393) © (Yol 7) 
1920 Bom 334 (334) : 44 Bom 775 © (Yol 28) 1941 
Nag 177 (177) : I L R (1942) Nag 456. (Decision under 
the Act as amended by Act XI [11] of 1934 in C. P.)© 
(Yol 17) 1930 Gal 776 (777). (Whether raised by the 
defence or not.) 

[4] Act applies to defendant confessing judgment, 
(Yol 11) 1924 Rang 144 (145) : 1 Rang 580 (DB). 

[5] A Small Causa Court can reopen an account in 
suits which are cognisable by it. (Yol 28) 1941 Nag 
294 (295, 296) : I L R (1942) Nag 177. (Suit to enforce 
an agreement by way of settlement of accounts.) 

[6] Relief merely on ground of hardship is not 
proper. (Yol 12) 1925 Sind 136 (140) : 18 Sind L R 39 
(DB). 

[V] In absence of undue influence Court will not 
give relief to parties who, with their eyes open, entered 
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bonuses, premia, renewals or any other charges, and if compound interest is charged, the periods 
at which it is calculated and the total advantage which may reasonably be taken to have been 
expected from the transaction* 

(c) In considering the guestion of risk, the Court shall take into account the presence or 
absence of security and the value thereof, the financial condition of the debtor and the result of 
any previous transactions of the debtor, by way of loan, so far as the same were known, or must 
be taken to have been known, to the creditor. 

(d) In considering whether a transaction was substantially unfair, the Court shall take into 
account aU circumstances materially afiecting the relations of the parties at the time of the loan 
or tending to show that the transaction was unfair, including the necessities or supposed necessities 
o! the debtor at the time of the loan so far as the same were known, or must be taken to have 
been known, to the creditor. 

Explanation , — Interest may of itself be sufficient evidence that the transaction was substan- 
tially unfair. 

(B) This section shall apply to any suit, whatever its form may be, if such suit is substantially 
one for the recovery of a loan or for the enforcement of any agreement or security in respect of a 
loan ^[or for the redemption of any such security]. 

(4i) Nothing in this section shall affect the rights of any transferee for value who satisfies 
the Court that the transfer to him was hona fide, and that he had at the time of such transfer no 
notice of any fact which would have entitled the debtor as against the lender to relief under this 
section. 

For the purposes of this sub-section, the word “notice” shall have the same meaning as is 
ascribed to it in section 4 of the Transfer of Property Act, 1882. 

(5) Nothing in this section shall be construed as derogating from the existing powers or 
jurisdiction of any Court. 

[a] Substituted by tbe Usurious Loans (Amendment) Aet, 1926 (28 [SXY£II] of 1926), S. 3, for “sis”. 

[b] Inserted, thid. 


Section 3— Note 2 (oonid,) 

into extortionate bargains. (Yol 13) 1926 Rang 208 
(211) ; 4 Rang 214 (DB). 

[8] Court should act with reference to local condi- 
tions and interest of both creditor and debtor should 
Jbe looked after. (Yol 14) 1927 Oudh 36 (36) (DB). 

[9] Discretion vested in Court by U. P. Act XXIII 
of 1934 to decide whether rate of interest is excessive 
or not — Where the lower Court has exercised its discre- 
tion properly the High Court will not interfere in 
appeal. (Yol 26) 1939 Oudh 223 (224) ; 14 Luck 464 
(BB). 

3. Necessary conditions for exercise of power. 
—.[1] Two conditions must be satisfied before debtor can 
be relieved under S. 3; first that interest must be exces- 
sive and second that transaction is substantially unfair as 
between parties. (Yol 17) 1930 Gal 776 (777) (Yol 28) 
1941 Pat 99 (102) : 19 Pat 974 (DB) S* (Yol 22) 1935 
Pesh 4 (4) (Yol 17) 1930 Lah 65 (67) (DB) (Yol 14) 
1927 Lah 621 (622). (Regard must be had to prevailing 
rate of interest, nature of security and the period of 
outstandings.) 

[2] Where it is found that one of the conditions alone 
is present no relief can be given under the Act. (Vol 26) 
1929 Pat 323 (329). (Interest found excessive but 
tiransaetion not unfair.) 

[See however (Yol 24) 1937 Nag 101 (101): I L E 
(1937) Nag 410. (Act as amended by 0. P. Act XI of 
1934— If one condition is present S. 3 applies.)] 

4. Court to have “reason to believe.”— [1] The 
words *has reason to believe’ mean something more than 
mere suspicion. (Voi 17) 1930 Cal 776 (777). 

[2] ‘Reason to believe’ does not require evidence but 
means only judicial notice under the appropriate pro- 
visions of the Evidence Aet. (Vol 26) 1939 All 323 
(326) (DB). 

5. Relief in respect of excessive interest. — [1] 
Operation of Cl. (1) is not restricted to cases where the 
parties have entered into a subsequent agreement pur- 


porting to close previous dealings and to create a new 
obligation. (Yol 29) 1942 Mad 600 (601) ; I L E (1943) 
Mad 56. 

[2] Settlement of final accounts between parties — 
Account open to review — Court is bound to re-open 
transaction if interest charged is excessive. (Vol 33) 
1946 P 0 145 (149) (PC). (Case under Art. 6 of Ottoman 
Law of Interest.) 

[3] Even in cases where custom allows excessive in- 
terest the Court has under S. 3 (1), power to re-open 
transaction and order repayment in respect of excessive 
Interest and no claim for such relief is necessary, 
(Vol 16) 1929 Nag 348 (348). 

[4] Transaction not harsh and unconscionable — 
Terms not indicating that it was induced by undue in- 
Huenca — Court should allow agreed rate of interest, 
(Vol 15) 1928 Rang 7 (8) ; 5 Rang 619 (DB) © (Vol 16) 
1929 Pat 340 (341) (DB). 

[5] If rate of interest was neither unfair, nor higher 
than the prevailing rate, Court should non interfere. 
(Vol 17) 1930 Cal 207 (208) : 56 Cal 960 (DB). 

[6] Unless rate is excessive or transaction substan- 
tially unfair interest pendente hie and up to date fixed 
for payment at contract rate should be allowed. (Vol 12) 
1925 Cal 268 (269) (DB). 

[7] The Court on coming to a conclusion that the 
rate of interest is usurious must reopen the transactions 
and find out what is really due at the new rata of in- 
terest. It cannot provide for any compensation by les- 
sening future interest. (Yol 29) 1942 Oudh 273 (275) ; 
18 Luck 81 (DB) © (Yol 14) 1927 Lah 158 (159) ; 8 
Lah 205 (DB). 

[8] Reasonable rate should be fiixed by Court having 
regard to risk incurred, (Vol 22) 1935 Mad 468 (471| 
(BB). 

[9] The following rates were held reasonable In the 
following cases. 

(a) Reduction to 15 per cent simple interest. (Vol 26) 
1939 P C 200 (201) (PC). 
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Objects and Reasons. 


®‘We think it well to commence clause 3 by a specific 
reference to the Usury Laws Repeal Act, 1855, as the 
powers conferred by the Bill override pro tanto the pro- 
visions o! that Act. We have accepted the view that 
the Court may act under the provisions of this clause 
suo motu as we attach considerable weight to the body 
of opinion which suggests this course and have modi- 
fied the language of the Bill accordingly. 

We gave careful consideration to the question whether 
there should not be some restriction on the powers 
3f the Court to re-open agreements closing previous 
dealings and creating new obligations. We think that 
there is something to be said for the view that the 
Courts should not be required or allowed in such a case 
to go back beyond a definite period. In the case of a 
running account such a restriction is not possible, but 
v^e have accepted the view that where there is such an 
agreement which has been entered into by the parties 
or by their representatives in interest, the Court should 
not be allowed to re-open the agreement if it was made 
more than six years prior to the transaction before the 
Court. We have therefore inserted a proviso limiting 
in this way the powers under clause 3 fij of the Bill 
annexed to this Report. To prevent any misapprehen- 
sion we have also laid it down that the powers con- 


ferred by the clause shall not bs used in such a way as 
to afiect the decree of a Court. 

We have accepted the view expressed in many 
opinions that the concluding words of clause 2 (2) (a) 
of the Bill, referred to us should be omitted. We 
recognize that there is some danger of a local oombina- 
tion creating a prevailing rate which would be an exces-* 
sive rate. We have amended the closing words of 
sub-clause (2) (b) so as to make it clear that it is for 
the Court to decide the total advantage which may 
reasonably be taken to have been expected from any 
transaction. We have inserted an Explanation to make 
it clear that interest may of itself be sufficient evidence 
that a transaction is substantially unfair. By doing so 
we have deliberately adopted the view set forth in the 
House of Lords in Samuel v. Netchold, (1906) A. Ga 
461. 

We have modified the provision in the Bill by which 
protection is afforded to a transferee for value so as to 
make it clear that it only extends to a case where a 
Court is satisfied that the transfer is bona fidst and 
that the transferee had at the time of the transfer no 
notice of any fact which would have entitled the debtor 
as against the lender to relief under clause 3’\ 

_S, C. R, 


PROVINCIAL AMENDMENTS. 

CENTRAL PROVINCES 

(2 ) In sub- section (1) oi section 3 — 

(a) for the word ‘and’ in clause (o), the word ‘or’ shall be substituted; and 

(b) for the words “the Court may exercise all or any of the following powers, namely, may” cecurring after 
clause (b)j the words “the Court shall exercise all or any of the following powers, namely, shall” shall 
be subshiuted. 


Section 3 — Note 5 (contd*) 

(b) 2 Per cent interest. (Yol 12) 1925 Sind 136 (1^0): 
18 Sind L E 39 (DB). 

(c) Security good — TJnreasonble delay in bringing 
suit for a number of years — Reduction from 1 per cent, 
compound to one per cent simple interest. (Yol 27) 1940 
Nag 156 (157) : ILR (1941) Nag 607 (DBJ, 

[10] In estimating the risk for determining proper 
rate of interest it is the position of the debtor and not 
ihat of the creditor that should be considered. (Yol 29) 
1942 Oudh 273 (275) ; 18 Luck 81 (DB). 

[11] Creditor should prove necessity for high interest 
and principal. (Yol 6) 1919 All 268 (269) : 41 All 
609 (DB). 

[12] Market rate of 12 per cent, with yearly rests was 
awarded where plaintiS was unable to prove that 24 per 
cent, with yearly rests was market rate. (Yol 11) 1924 
Pat 580 (582) : 3 Pat 465 (DB). 

[13] Compound interest presumed to be excessive 
ander proviso to S.3 (2) (b) (Madras) Presumption not 
rebutted — Compound interest, however reasonable, 
ijannot be allowed to stand. (Yol 31) 1944 Mad 105 (108). 

[14] Where the suit promissory note provides for 
the payment of compound interest the fact that the 
plamtiS has not claimed compound interest in his 
plaint will not remove the contract from the purview 
of S. 3. (Yol 33) 1946 Mad 111 (112). 

[15] Apart from any circumstance vitiating the con- 
tract and even if the contract is quite valid and opera- 
tive the Court has powers under S. 3 to reduce the rate 
of interest If it finds on facts that the interest is 
excessive. (Vol 18) 1931 Nag 25 (26), 

[16] Mortgage executed before the Act — Mortgage 
sought to be redeemed after the Act took efiect—Court 
can reduce the interest payable to the mortgagee. {Yol 
19) 1932 Cal 83 (83) (DB). 

[17] Court has power to reduce a usurious 
rate of interest in negotiable instruments, (Vol 18) 


1931 All 662 (662): 53 All 776 (DB). (Section 79 of 
Negotiable Instruments Act does not exclude Court’s 
jurisdiction.) 

[18] “Transaction” includes dealings by way of ad- 
vances and repayments though promissory notes have 
been taken as collateral securities on settlement cl 
account from time to time. (Yol 31) 1944 Mad 105(108), 
^ (Vol 29) 1942 Oudh 273 (275) : 18 Lucks 81 (DB). 
(Creditor willingly accepting pronote towards debt -- 
jpayment is not difierent from cash payment.) 

[19] Mortgage for a term of two years was executed, 
binding one half of a house and bearing interest at 
1S.2 per cent. After settling accounts and closing the 
same finally another mortgage mortgaging the entire 
house with difierent terms was executed — Held that; 
the two mortfgages were not one transaction even 
though the consideration for the latter was the amount 
due on the firstt lYol 25) 1938 Lah 729 (730). 

[20] Mortgage deed executed for certain debts — A 
secured deed was executed for a higher amount part of 
which was received in cash and the balance set ofi 
against the first deed — Third deed for a still higher 
amount for paying ofi the earlier mortgage — Balance 
received in cash — . Held that Act applied to series Ol 
transactions and the three transactions could be re* 
opened. (Yol 26) 1939 Oudh 287 (288):15 Luck 145 (DB). 

[21] Where suit is not based on series of transac- 
tions but on one transaction, explanation to proviso 
does not apply. (Yol 14) 1927 Lah 621 (622) (Yol 25) 
1938 Lah 729 (730). 

6. Excessive interest. — [1] ‘Excessive’ is a rela- 
tive term and what is excessive in one case will not 
be so in another and will depend upon the surround- 
ing circumstances of each case. (Yol 20) 1933 Hag 
224 (225) ^ (Yol 16) 1929 Pat 383 (384) (DB). 

[2] Whether interest is excessive or not should be 
decided by taking into account such matters as the 
financial condition of the debtor, the nature of the 
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f2) After clause (a) ot sub-seotion of section 3, the following provisos shall be inserted, namely t— 

“fij Provided that compound interest in excess of ten per cent, on any loan made after such date, as 
the Local Government may, by notification, fix, shall be deemed to be excessive; 

(ii) Provided further that, where in any suit the Court finds that the rate of interest exceeds twelve 
per cent, per annu7n in the case of a secured loan or eighteen per cent per annum in the ease of 
an unsecured loan or that there is a stipulation for rents at intervals of less than six months, It 
shall, until the contrary is provedi presume that such rate is excessive, but this provision shall be 
without prejudice to the powers of the Court under sub* section (i) where the Court is satisfied tha: 
the interest charged, though not exceeding twelve per cent, per annmi or eighteen per cent, pc’ 
annum, as the case may be, is excessive.” 

— G. P, Act XI of 1934, Ss. 2 and 3 [15*6*1934]. 


MADRAS 


(1) Sub-section of section 1 of the Usurious Loans (Madras Amendment) Act, 1936, is as follows;-— 

“(Sj The provisions of this Act shall apply to all suits to which the Usurious Loans Act, 1918, would apply 

and which are pending on, or are instituted on or after, the date of the commencement of this Act,” 

(2) In section 3 — 

(i) in sub-section (2), for the words, letters and brackets beginning with “has reason to believe” and 
ending with “any of the following powers, namely, may,” the following shall be siilstitiited , 
namely ; — 

“has reason to believe that the transaction was, as between the parties thereto, substantially un- 
fair, the Court shall exercise one or more of the following powers, namely, — 

(%%) the Explanation to the same sub-section shall be renumbered as Explafiation II and the follow- 
ing shall be inserted as Explanation I, namely ; — 

Explanation I. — If the interest is excessive, the Court shall presume that the transaction was 
substantially unfair; but such presumption may be rebutted by proof of special circumstances 
justifying the rate of interest.”; 

(Hi) to clause (h) of sub-section [2), the following proviso shall be added, namely ; — 

“Provided that in the case of loans to agriculturists, if compound interest is charged, the Court 
shall presume that the interest is excessive.”; and 
(tv) the Explanation to clausefd] of the same sub-section shall be otniited, 

Mad. Act Vm of 1937, S. 2 [2-3-1937].^. 


Section 3—Note 6 (conid.) 

security ate., the risk incurred by the creditor and the 
extra amounts not paid hut incorporated into the 
principal as expenses. In the case of compound in- 
terest, the periods of rests, also have to be considered, 
lastly the total advantages that may be reasonably 
expected to accrue to the respective parties from the 
transaction have to be taken into account. (Vol 17) 1930 
Cal 776 (777, 778) © (Vol 17) 1930 Lab 65 (67) (DB). 

[3] Lender securing for himself compound interest 
is not wrongful— Merely because interest is capitalised, 
debtor cannot complain. (Vol 22) 1935 Lab 38 (39) (DB). 

[Secalso (Vol 26) 1939 Pat 360 (361) (DB). (Stipula- 
tion to pay compound interest at same rate as on 
principal is not a stipulation by way of penalty within 
S. 74, Contract Act).] 

[4] The larger is the amount of loan the lesser 
should be the rate of interest. (Vol 25) 1938 Oudh 156 
(159) : 14 Luck 49 (DB). 

[5] Usurious Loans Act as amended by Act 23 of 
1934 in U. P. — Question whether rate of interest is 
excessive or not—In cases coming before Court after the 
amendment the question must be decided on the princi- 
ples laid down in the Amending Act. (Vol 25) 1938 
Oudh 156 (159) ; 14 Luck 49 (D B). 

[6] Under the second proviso contained in S. 3 of the 
C.P, Act XI of 1934 any interest in excess of 18 per cent 
shall be presumed to be excessive but that merely lays 
down the maximum. (Vol 24) 1937 Nag 101 (101) : ILR 
(1937) Nag 410. 

[7] On a loan secured by a first mortgage interest 
must be deemed excessive if the rate exceeds 12% per 
annum hut is not to be deemed excessive if it does not 
exceed 7% per annum, (Vol 26) 1939 Oudh 287 (288) : 15 
Luck 145 (D B). 

[8] 9 per cent simple interest is a liberal remunera- 
tion for a secured debt. (Vol 32) 1945 Mad 196 (197). 

[9] The Act as amended by U. P. Government in 
1934 says that the rate of interest for unsecured debts 
shall not necessarily be deemed to be excessive if it 
does not exceed 24 per cent per annum. (Vol 32) 1945 
All 235 (236) ; I L B (1945) All 123 (D B). 


[10] In the following cases interest charged was held 
excessive. 

(a) Interest at the rate of 24 per cent capitalised 
and made payable by monthly instalments, when loan 
is amply secured. (Vol 27) 1940 P 0 60 (62) (P C). 

(b) 2 per cent compound interest is excessive as the 
section stands amended in Central Provinces. (Vol 28) 
1941 Nag 177 (177) : I L R (1942) Nag 456. 

(c) Rate of 24 per cent, per annum without some 
special cause for a promissory note, held excessive. 
(Vol 26) 1939 All 308 (309) 1 1 L R (1939) All 329 
(D B). 

(d) Suit on mortgage resulting in compromise— De- 
cree for payment by instalments with interest at 8|% 
— Punctual payments of instalments — Security very- 
ample and creditor running no risk — Amount paid 
double that of principal originally advanced— rate 
of interest was excessive. (Vol 28) 1941 All 293 (294, 
295) : I L R (1941) All 567 (D B). 

[11] In the following cases the rate of interest charg- 
ed was held to be not excessive: 

(a) Interest on a mortgage of 1933 at tha usual rate 
prevailing in the locality. (Vol 29) 1942 Pat 419 (420) 
(DB). 

(b) 2 per cent a month charged on a coparcenary. 
(Vol 16) 1929 Lah 242 (244). 

(0) 12 per cent compound interest per annum on 
hand note for Bs. 10,000. (Vol 25) 1938 Pat 324 (326) 
(D B). 

(d) Loan advanced for the purpose of saving pro- 
perty at Re. 1*4-0 per cent per annum without security. 
(Vol 24) 1937 Lah 16 (17) (D B). 

(e) Two and half per cent per mensem. (Vol 6) 
1918 P C 249 (252) : 1918 Pun Be No 124 (P C). 

(f) 25 per cent compound interest per annum, 
(Vol 17) 1930 Cal 776 (778). 

‘ (g) 25 per cent compound interest is prima facie 
excessive. (Vol 21) 1934 All 938 (939). 

(h) 15 per cent interest par annum. (Vol 32) 1945 
Pat 297 (298) ; 24 Pat 195 (D B). 

(1) Interest charged at the rate of 0-12-0 per cent 
per mensem before pro-note and capitalised again hear- 
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PUNJAB 
In section 3 — 

(i) ioi the W 05 :d 'and’ in clause (a) oi sub-section fij the word shall be substituted; 

(ii) for the word *may’ where it appears for the first time in sub-seetioa fij the word ‘shall’ shall be 

substituted; 

fiiij for the word *may’ after the word ‘namely’ in sub-section fij the word ‘shall’ shall be substituted; 
(iv) to sub-section (2) the following clause shall be addedi namely ;~ 

“foj The Court shall deem interest to be excessive if it exceeds seven and a half per centum per annum 
simple interest or is more than two per centum over the Bank rate, whichever is higher at the time of 
taking the loan, in the case of secured loans, or twelve and a half per centum per annum simple interest 
in the case of unsecured loans; 

Provided that the Court shall not deem interest in excess of the above rates to be excessive if the loan 
has been advanced by the Imperial Bank of India or any bank included in the Second Schedule, Reserve 
Bank of India Act, 1934, or any banking company registered under the Indian Companies Act, 1913, 
prior to the first day of April 1937, or any co-operative society registered under the Co-operative Societies 
Act, 1912.” 

-- Punj. Act VII of 1934, S. 5 [19-4-1935] as amended by Punj. Act XII of 1940, S. 3. 

(2) Section 6 of the Punjab Relief of Indebtedness Act, 1934 (Punj. Act VII of 1934) is as follows “The 
provisions of this Part (i. e. Part III) of the Act shall apply to all suits pending on or instituted after the com- 
mencement of this Act.” 

' {Note Part III contains section 5 given above.) 

UNITED PROVINCES 
In section 3 — 
fij in sub-section fij — 

(a) in clause faj for the word ‘and’ substitute the word ‘or’; 

(b) after clause (h) for the words “the Court may exercise all or any of the following powers, namely, may” 

substitute the words “the Court shall exercise one or more of the following -powers, namely, may”; 
and 

fcj in clause fij of the proviso to the same sub-section for the word ‘twelve’ substitute the word ‘seventeen’ 


Section 3 — Note 6 (conid.) 

ing 0-12-0 per cent per month — Held not excessive. 

(Yol 22) 1935 Pesh 4 (4). 

7. Relief where new obligations have been creat- 
ed— Cl. (1) (b) (ii).— [1] Section 3 (1) (ii) is applicable 
only when there is agreement to close previous dealings 
and to create new obligation. (Vol 27) 1940 Cal 2 11 (212). 
(Transaction merely a mortgage under which mortgagor 
received consideration money: Eeld the sub el. (ii) did 
not apply.) 

[2] Court can exercise power even though the parties 
have by agreement closed tbeir previous dealings and 
created a new obligation. (Vol 29] 1942 Mad 600 (601): 
ILR(1943) Mad 56. 

[3] Under the provisions of the Usurious Loans Act, 
the Court is bound to reopen any agreement purporting 
to close previous dealings and to create a new obligation 
which has been entered into" by the parties within a 
period of twelve years from the date of the transaction. 
(Vol 33) 1946 Lah 6 (9). 

[4] Court can reduce the excessive interest in spite 
of an agreement where such an agreement serves 
merely as a device for getting excessive interest. (Vol 28) 
1941 Lah 212 (213). 

S. Relief where transaction is unfair. — [1] Dis- 
approval with which extortionate claims are viewed in 
Courts is based on inherent inequity of transaction and 
not on capacity in which plaintiff seeks to enforce it. 
(Yol 28) 1941 Nag 294 (294) : I L R (1942) Nag 177. 

[2] For a transaction to be unfair it is not necessary 
that some moral blameworthiness should be ascribed 
to the creditor. Taking undue advantage of the position 
of the debtor is enough. (Vol 22) 1935 Mad 468 (472) 
(D B) ^ (Vol 23) 1936 All 697 (699) (DB). (As amend- 
ed by U. P. Amendment Act, 1934 — Mortgagor in 
embarrassed financial condition — Mortgagee dictating 
high rate of interest—Seotion 3 applies.) 

[3] The words “substantially unfair” relieves Courts 
from necessity of going into the intricate questions aris- 
ing under Ss. 16 and 19A, Contract Act. (Yol 17) 1930 
Cal 776 (778). 

[4] Test to determine whether a bargain is fair or 
unfair is to take into consideration circumstances as 


they existed at time it was made. (Vol 27) 1940 Lah 
275 (276) (Vol 20) 1933 Nag 224 (226). (A bargain 
which is fair at its inception cannot become unfair by 
the happening of subsequent events.). ®(Vol 19) 1932 
Lah 252 (253) ; 13 Lah 542. (Mortgagee put in posses- 
sion of three-fourths of the property under usufructuary 
mortgage with a condition that mortgagor will pay inte- 
rest on the entire amount till the former was put in 
possession of the balance also is unconscionable.) 

[5] Covenant to pay interest at 12 per cent, at the 
end of the year and in default to pay compound inte- 
rest is not unreasonable. (Vol 14) 1927 Lah 158 (159); 
8 Lah 205 (DB). 

[6] Where the interest on a bond was fixed at Rs. 2 
per cent, per menssm and in case of default the same 
was payable from the date of the execution of the bond 
and not from the date of the default, the transaction 
was held substantially unfair within the meaning of 
S. 3, (Yol 28) 1941 Lah 23 (25) (DB). 

[7] Two per cent, per mensem compound rate with 
monthly rests held unconscionable. (Vol 12) 1925 All 
31 (32). 

[8] Where interest on the whole sum borrowed 
continues at the rate fixed though the principal is 
being progressively discharged by instalments, the pro- 
vision as to interest is unconscionable and unfair. (Vol 
7) 1920 Bom 334 (334, 335) ; 44 Bom 775. 

[9] All the circumstances should be taken into ac- 
count in deciding about the unfairness of a transaction 
The interest may of itself be sufficient evi oace but the 
creditor can show that the high rate is jusdfied in view 
of the risk involved. (Voi 17) 1930 All 76 (76, 77) (DB). 

•[10] The mere fact that the rate of interest is some- 
what high would not be itself a ground for interference 
in the absence of anything to suggest that the transaction 
was unconscionable or unduly hard. (Vol 28) 1941 Pat 
233 (240) (DB) ^ (Vol 16) 1929 All 680 (683) (DB). (No 
undue influence — Interest at Rs. 2-8-0 per cent, per 
mensem compoundable quarterly was held not uncons- 
cionable.) 

[11] Fact that the borrower baa previously borrowed 
on similar onerous terms is no evidence to show that 
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(Z) in sub-eeetion (Z) after olaoae (h) add the following provisos, namely, — 

“Provided that in the case of loans secured by a first mortgage the Court shali deem the interest esoes- 
sive if — 

fij the rate exceeds 12 cent, per anwwm, or 

(2) the amount of interest that might become due at any time exceeds the amount that would become 
due at that time if the rate were 12 per cent, per annum and the interval between rests were six 
months : 

Provided also that in the case of loans secured otherwise than by a first mortgage the Court may, if it con- 
siders that the nature of the security warrants it, deem that the interest is not excessive even though 
the rate exceeds twelve per cent, per annum or the amount of interest that might become due at any 
time exceeds the amount that would become due at that time if the rate were 12 per cent, per annum 
and the interval between rests six months : 

Provided also that in the ease of unsecured loans the Court shall, unless the contrary is proved, deem the 
interest excessive if — 

fij the rate exceeds 24 per cent, per annum, or 

the amount of interest that might become due at any time exceeds the amount that would become 
due at that time if the rate were 24 per cent, per annum and the interval between rests were six 
months : 

Provided also that in the case of secured loans the Court shall not deem the interest excessive if — 

(1) the rate does not exceed 7 per cent, per annum, and 

(2) the amount of interest that might become due at any time does not exceed the amount that would 

become due at that time if the rate were 7 per cent, per annum and the interval between rests were 
six months ! 

Provided also that in the case of unsecured loans the Court shall not deem the interest excessive if — 

( 1) the rate does not exceed 9 per cent, per annunit and 

( 2) the amount of interest that might become due at any time does not exceed the amount of interest; 

that would become due at that time If the rate were 9 per cent, per annum and the interval between 
rests were six months.” — U. P. Act XXIII of d934, Ss. 3 to 6. 


Section 3 — Note 8 (contd.) 

the transaction is reasonable and proper. (Vol 15) 1928 
P C 64 (68) : 7 Pat 294 : 55 Ind App 85 (PC). 

[12] Borrower in need of money — Creditor only 
person who could advance it “ Undue influence is not 
established thereby, (Vol 9) 1922 Pat 491 (492) ; 1 Pat 
263 (DB). 

[13] Creditor lending money to expectant heir is in 
a position to dominate and must prove that he has not 
used that position. (Vol 5) 1918 P 0 249 (254) : 1918 
Pun Re No 124 (PC). 

[14] Amount claimed exceeding enormously sum 
advanced — Transaction, held not unconscionable and 
Act did not apply. (Vol 22) 1935 Lab 38 (39) (DB). 

9. Restriction on powers of Court-Proviso to 
S. 3 (1) (b). — [1] Both proviso (i) to S. 3 (1) of Act 
(as amended by U. P. Act 23 of 1934) and sub-s. (5) of 
S. 14 of Encumbered Estates Act deal with renovations 
of contract and not with original contract. (Vol 26) 
1939 Oudh no (111) : 14 Luck 430 (DB). 

[2] There is no conflict between S. 3 of this Act and 
S, 6, Punjab Belief of Indebtedness Act. Even if it were 
BO proviso to S. 3 containing specific provisions dealing 
with the particular matter referred to therein shall pre- 
vail over the general provision contained in the Relief 
of Indebtedness Act. (Vol 28) 1941 Lah 364 (367) ; 
I L R (1942) Lah 199 (DB). 

[3] "Where the efleot of reducing the interest or re- 
opening a hard and harsh bargain would be to afleet 
the decree of another Court, the Court cannot under 
S. 3 do so, whether such decree is inter partes or not. 
(Vol 23) 1936 All 611 (612) (DB). 

[4] Section 3 fij, Proviso does not take away 
power of the Special Judge under S. 14 read with S, 15, 
U. P. Encumbered Estates Act, to interfere with findings 
of Court which passed decree. (Vol 26) 1939 Oudh 184 
(186) (DB). 

[5] A decree obtained by a creditor prior to the insti- 
tution of proceedings under the Encumbered Estates Act 
ceases to be operative as a decree when the debt which 
merged in the decree becomes the subject of adjudication 
by the special Judge. Hence there is no decree in exis- 
tence and S, 3 of the Usurious Loans Act can be applied 


to reduce the interest. (Vol 28) 1941 All 293 (294, 295): 
I L R (1941) All 567 (DB). 

10. Debtor invoking aid of Court. — [1] S.ection 
should not be applied to a suit by a debtor for enforcing 
an agreement whether by way of settlement of account 
or otherwise in respect of a loan brought by debtor. 
(Vol 13) 1926 Bom 65 (65, 66) : 50 Bom 107 (DB). 

[2] The fact that a person himself has charged high 
rate of interest from his mortgagor does not debar him 
from claiming reduction of interest when he pays off 
a mortgage. (Vol 23) 1936 AH 697 (699) (DB). 

[3] Debtor is not entitled to invoke aid of Court 
merely because, by his own default in repayment, the 
amount has swelled considerably, (Vol 22) 1935 Mad 
468 (472)>J.(Vol 29) 1942 Mad 428 (429) (DB)»5(Vol 26) 
1939 Pat 360 (361) (DB). 

[4] Debtor claiming relief under Act should prove 
that interest is excessive and that transaction is subs- 
tantially unfair. (Vol 22) 1935 Mad 468 (470) (DB) © 
(Vol 16) 1929 Pat 383 (384) (DB) ^ (Voi 24) 1937 Oudh 
241 (242) : 13 Luck 317 (DB) ^ (Vol 26) 1939 Pat 360 
(361) (DB). 

[5] Transferee of a debtor is a debtor within the 
meaning of S. 3 (1) (b) (i). Court can therefore relieve 
the transferee. (Vol 15) 1928 Oudh 396(399) : 4 Luck 1 
(FB). (Case decided under the Act as amended by Oudh 
Act 28 of 1926.) 

11. Bona fide transferee for value— S. 3, Cl (4). 
— [1] Transferee of a creditor is a creditor within the 
meaning of S. 3, cl. (4). (Vol 15) 1928 Oudh 396 (399) : 
4 Luck 1 (FB). 

[2] Section 3 (4) does not protect transferee from 
operation of S. 3 (2) (b) proviso as amended in Madras. 
(Vol 32) 1945 Mad 196 (197). 

12. Evidence.— [1] The powers conferred by the 
Act on the Courts do not dispense with the usual rules 
about evidence and proof. (Vol 20) 1933 Nag 224 (226). 

[2] Parties must be presumed to know diSerence be- 
tween interest on interest and compound interest and, 
if they choose to use one expression, they cannot be 
permitted to prove that they meant other, (Voi 18) 1931 
Nag 25 (26). 
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On any applioa'tion relating to the admission or amount of a proof of a loan in any 
Insolvency proceedings, insolvency proceedings, the Court may exercise the like powers as may 
be exercised under section 3 by a Court in a suit to which this Act applies. 

‘ fTHE] USURY LAWS REPEAL ACT, 1855.^ 

(ACT XXVIII of 1855). 

[19th September, 1855,] 

An Act for the repeal of the Usury Laws, 

Whereas it is expedient to repeal the laws now in force relating to usury; It is enacted as 
Preamble, follows : 

[a] The Act kas been declared to be in force in the whole of British India, except the Scheduled Districts, b? 
the Laws Local Extent Act (XY of 1874), S. 3. 

Short title has been given by the Indian Short Titles Act (XIY of 1897) 

It has been declared, under the Scheduled Districts Act (XIV of 1874), to be in force in the following 
Scheduled Districts 

Sind ... ... ... See Gazette of India ... 1880, Pt. I., p 672. 

West lalpaiguri, the Western Dvara, the Western 
Hills of Darjiling, the Darjiling Tarai, and the 

Damson Sub-division of the Darjiling District Ditto ... 1881, Pt, I., p. 74. 

The District of Hazaribagh ... ... Ditto ... 1881, Pt. L, p. 507. 

Ditto Lohardaga (now the Ranchi District, 

see Calcutta Gazette, 1899, Pt. I, p. 44 ... Ditto ... 1881, Pt. I., p. 508. 

Ditto Manbhum ... ... Ditto 1881, Pt. I., p. 509. 

Pargana Dhalbhum in the District of Singbhum ... Ditto ... 1881, Pt. I., p. 510. 

The schedulM portion of the Mirzapur District ... Ditto .... 1879, Pt. I., p. 883, 

Jaunsar Bawat ... ... ... Ditto ... 1879, Pt. I., p. 882, 

The Districts of Hazara, Peshawar, Kohat, Bannu, 

Dera Ismail Khan, andDera Ghazi Khan [Portion 
of the Districts of Hazara, Bannu, Dera Ismail 
Khan and Dera Ghazi Khan and the Districts of 
Peshawar and Kohat now form the N.-WF.-P,, 
see Gazette of India, 1901, Pt. I, p, 857 and iUd,, 

1902, Pt. I, p. 675; but its application to that part 
of the Hazara District, known as Upper Tanawal 
has been barred by the Hazara (Upper Tanawal) 

Regulation, 1900 (2 of 3900)] ... ... Ditto ... 1886, Pt. I., p. 48. 

The District of Lahaui ... ... ... Ditto ... 1886, Pi L, p. 301, 

The Scheduled Districts of the Central Provinces... Ditto ... 1879, Pt. I., p. 771, 

The Scheduled Districts in Ganjam and Yizaga- 

patam ... ... Ditto ... 1898, ^Pi I., p, 870, 

The District of Sylhet , ... ... ... Ditto ... 1879, Pi I., p. 631, 

The Districts of Kamrup, Naugong, Darrang, 

Sibsagar, Lakbimpur, [Goalpara (excluding the 
Eastern Dvars), and Kachar (excluding the North 

Kaohar Hills) ... ... ... Ditto ... 1878, Pi I., p. 533. 

It has been extended, under the same Act, to the following Scheduled Districts ; — 

Kumaon and G-arhwal J... ... ... Ditto ... 1876, Pt. I., p. 606. 

The Tarai of the Province of Agra ... ... Ditto ... 1876, Pt. I., p. 505. 

1, [Repeal of enactments,] Eepea led hy the Bepealing Act, 1870 (U [XIV] of 1870 ), 

Section 3 (contd,) ^ Section 4 —Note 1 

13. Court-fee. — [1] Application under S. 3 is only [1] Insolvency Court can exercise power under S. 3 
a miscellaneous application requiring a fee of Rs. 2. (Yol 24) 1937 Lah 629 (680). 

(Yol 28) 1941 Lah 364 (365) : I L R (1942) Lah 199 

(DB). (Ad valorem court-fee is not payable.) Preamble— Note 1 

14. Other cases under Local Amendments. — [1] The Act is conclusive proof that intention of 

[1] Whether minor son of a Government servant who legislature is that parties shall be left to make and be 

owns lands is an agriculturist depends upon the cir- compelled to stand by their own bargains. (1864-65) 2 

eumstances of the family. (Yol 30) 1943 Mad 35 (35) : Mad H C R 451 (453) (D B). (Doctrine of English and 

I L B (1943) Mad 294 (DB). Roman law on the subject of penalties and liquidated 

[2] Agriculturist in S. 3 as amended in Madras is damages explained.) 

used of a person who actually follows the calling of [2] Section 80, Negotiable Instruments Act does not 

agriculture. (Yol 29) 1942 Mad 533 (534) (D B) © curtail freedom of contract as regards interest and to 

(Yol 33) 1946 Mad 437 (443) : I L E (1947) Mad 141 recover interest at rate agreed on between parties under 

{33 B). ^ the Act. (’07) 29 All 33 (36) : 34 Ind App 6 (P 0). 

[3] Persons who grow pmduce on their extensive (Hundis silent as to interest — Collateral agreement to 

lands for the purpose of sale in their shops and for this pay interest in a written agreement at 30%. Held 

purpose carry on business do not cease to be agricul- dealing with interest by collateral agreement was in 

Jurists* (Yol 31) 1944 Mad 105 (107). accordance with custom.) 
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2# In any suit in which interest is recoverable, the amount shall be adjudged or decreed by 
Hate of interest to be the Court at the rate (if any) agreed upon by the parties; and if no rate 
decreed by Oourte. sbali have been agreed upon, at such rate as the Court shall deem 

reasonable. 

3. Whenever a Court shall direct that a judgment or decree shall bear interest, or shall award 
Bate of interest upon a interest upon a judgment or decree, it may order the interest to be 
Judgment or decree, calculated at the rate allowed in the judgment or decree upon the 

principal sum adjudged, or at such other rate as the Court shall think fit. 

A mortgage or other contract for the loan of money, by which it is agreed that the use or 
Contract for usufruct of usufruct of any property shall be allowed in lieu of interest, shall be 
property, in lieu of interest, binding upon the parties. 


SECTION 2— SYNOPSIS. 

1. Scope and applicability, 

2. Power oi Court to grant relief. 

3. Delay and interest. 

1. Scope and applicability. — [1] In a country 
like India, where there is so much borrowing by the 
ignorant lower classes, who as much require to be pro- 
tected against themselves as against money-lenders, a 
too literal application of provisions of S, 2 could only 
foe productive of oppression and injustice of the most 
grievous kind. Court of equity will grant relief against 
oppressive rate. (’81) 3 All 260 (265) (E B). 

[2] Section 2 of the Act is law applicable to suits on 
contracts whereby interest is recoverable irrespective of 
creed of contracting parties; but Court may give relief 
if interest agreed is penal. (*74) 6 N W P H 0 B 358 
(362, 363, 365) (E B), 

[3] Section 209 C. P. 0., 1877, (now S. 34) does not 
expressly refer to suits in which interest has been con- 
tracted for; and S. 2 directs Court to give contract rate 
up. to date of decree, (’81) 3 Mad 125 (126) (D B), 

[4] Section 11 of Bihar Money-lenders Act is repu- 
gnant to S. 2 oi Usury Laws Repeal Act and must to 
that extent be treated as void under S. 107 of C-fovern- 
ment of India Act. (Yoi 26) 1939 Pat 55 (62) ; 18 Pat 
13 (E B). 

[5] Stipulation in a bond for payment of interest 
at a certain rate from date of bond in case amount 
promised to be paid on a certain date is not paid 
within that time and for no interest in case it is 
duly paid falls within S. 2 of the Act and not under 
S. 74, Contract Act. (’86) 13 Cal 200 (201) (D B) ^ 
(*02) 26 Mad 343 (346, 849, 350) (D B) © (’94) 1894 
Pun Re No. 99, page 364 (371) (D B). (Bond payable by 
instalments — Interest payable on default from date of 
bond whether ’penalty’.) 

[6] Bond providing for a certain rate if paid by a 
certain date; higher rata of interest provided for in 
case of default ; Seld that S. 2 of the Act providing for 
decree oi interest at rata agreed on between parties does 
not affect question of penalty or no penalty and that 
it was still open for Court to deoide whether enhanced 
rate stipulated was agreed upon by parties as interest or 
whether it was intended as a penalty. (*73) 11 Bang 
L R 135 (140) (D B) 

[7] Mere fact of rate of interest being exborbitant is 
not sufficient to disentitle plaintiff to claim interest at 
agreed rate in the absence of any circumstances such as 
fiduciary relation existing between parties at time of 
transaction or want of sufficient capacity in the defen- 
dant to understand the nature of transaction. (’02) 29 
Cal 823 (825) (D B)5<(¥ol 17) 1930 Lah 733 (734) (D B). 
(Absence of fraud or undue influence — No discretion to 
Courts to modify interest agre€d.)»£'(Vol 15) 1928 Rang 
7 (8): 6 Rang 819 (D B). (Court bound to decide interest 
at contract rate unless transaction is shown to be harsh 
,and unconscionable.)*J*iYol 1) 1914 Mad 131 (133) : 36 


Had 533 (D B.) (High rate oi iutersst may be evidence 
of the uncohscionabie nature of bargain and creditor’s 
domination over the debtor.) '$>(’021 25 Mad 343 (346, 
350) (r> B). (Do ) ^ (04) 31 Cal 233 (240) (D E). (Mere 
fact that a person is in urgent need of money Is not 
sufficient in itself to raise the presumption that persons to 
whom he applies for loan will taka unfair advantage of his 
necessity — Rule stated.) ^ (70) 7 Bom H C R (0 C) 19 
(21) (D B). (Promissory note, payable two months after 
date, given for money lent and interest in advance at 
the rate of 12^% per mensem, containing agreement to 
pay that rate after the due date if money is not then 
repaid.) 

2. Power of Court to grant relief. — [1] As a 
Court of equity, judges are bound to inquire Into nature 
of agreement entered into between persons who stand to 
each other in the relation of mortgagor and mortgage©;! 
trustee and cestui qua trust, and if it should appear 
that such agreements have been obtained under any 
pressure, owing to existence of this relation, they should 
not be given effect to. (’67-68) 4 Bom H C Rep (A C) 
202 (204) (D B). 

[2] There is no rule of law precluding Court from 
affording relief to a debtor, independently oi S. 74, 
Contract Act, even when bond provides for increased 
rate of interest prospectively and not retroapeotively, 
where proper ground for such relief is made out. (’99) 
26 Cal 300 (303) (D B). (Per Ghose J.). 

[3] It is open to the Court to decide notwithstanding 
provisions of S. 2 of the Act, whether stipulation as to 
enhanced interest was agieed upon between parties aa 
interest, properly so called, or as a penalty and to give 
equitable relief against stipulations to pay increased 
rates of interest. (’99) 26 Gal 800 (303, 306, 307) 
(D B) ^ (’93) 17 Bom 106 (113) (E B), (Proviso for 
retrospective enhancement of interest, in default of pay- 
ment of interest at due date, is a penalty which should 
be relieved against.) 

[4] The question as to whether “interest” as expressed 
in a documenti is to be regarded as interest or as a penal- 
ty should be decided according as the intention of the 
parties can be gathered from the document as a whole. 
(’81) 3 All 260 (265) (E B) © (’73) 10 Bom H 0 R 
382 (383) (D B), (Where a promissory not© stipulated 
that in default of payment of principal within three 
months after date, interest should run at the rate of 75 
per cent per annum, the increased rate is a penalty and 
should he relieved against.) * (’73) 11 Beng L R 135 
(137) (D B) ^ (1864-85) 2 Mad H C R 451 (457) 
(BB). 

3. Delay and interest.— [1] A bargain which m 
itself is not open to objection as hard and unconscion- 
able cannot be held to have assumed that character in 
consequence of delay on part of creditor in suing 
on bond. {*’04) 31 Cal 233 (238) (DB) ^ (Yol 17) 1930 
Lah 733 (734) (DB)^(Yol 4) 191” Lah 432 (434) : 1917 
Pun Re No, 68 (DB), 
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5« Wbenever, unaei the ^Eegulations of the Bengal Code, a deposit may be made of the 
Amoimt of DtereBi, to be P^^cipal Slim and interest due upon any mortgage or conditional sale 
ceposited in Gertain or.ses of land hereafter to be entered into, the amoant of interest to be 
li eondniona! sales under deposited shall be at the rate stipulated in the contract» or, if no rate 
Pesgal Eeguiat ons. been stipulated, and interest be payable under the terms of the 

contract, at the rate of iwelve per centum per annum : Provided that in the latter case, the 
Pj.oy]ao” amount deposited shall be subject to the decision of the Court as to the 

ram at ’iThich interest shall be calculated. 

[ 2 ] See Bengal Eegulation I of 1798, B. 2. This Regulation is, however, now in force only in the Sonthal 
Farganas and with the eiLception 0 ! the parts which relate to interest, the Regulation is also in force in 

the Paniab. 

0. In any ease in which an adjustment of accounts may become necessary between the lender 
Rate of interest on future and the borrower of money upon any mortgage, conditional sale of 
adjustments of accounis. landed property, or other contract whatsoever, which may be entered 
into after the passing of this Act, interest shall be calculated at the rate stipulated therein; or, if 
BO rate of interest shall have been stipulated, and interest be payable under the terms of the 
contract, at such rate as the Court shall deem reasonable. 

7. [Saving of prior transactions.] Bepealedhy the Eepealing Act, 1870 (XI7 [14] of 
1870 ). 

E. iCommencement; of Act.] Bepealed, %hid» 

Schedule of ReneaM Enactments. [Bepealed by the Bepealing Act, 1870 (X17 [14] of 

mo).] 


ITHE] VACCINATION ACT, 1880 . 
(ACT XIII of 1880 .) 
CONTENTS. 


Preamble. 

Seotiors. 

I. Short! title. 

Application. 

% Interpretation- clause. 

3. Extension of Act to municipalities. 

4. Extension to cantonments. 

5. Power to withdraw local area from opera- 

tion of Act. 

B. Prohibition of inoculation. 

Inoculated persons not to enter, without 
certificate, local area subject to Aot. 

7. Yaccination -circles. 

Yaceinators; Superintendent of vaccination. 

8. Private vaccinators. 

9. Unprotected children no be vaccinated. 
Yaccinator to vaecinate children, or deliver 

certificates of postponement. 

10. Inspection after vaccination. 

II. Procedure when vaccination is successful, 

12. Procedure when vaccination is unsuecessfuL 

18. Procedure •when child is unfit for vaccination. 


Sections. 

Renewal of postponement certificates. 

14. Certificates of insusceptibility of successful 

vaccination. 

15. What lymph to be used. 

16. No fee to be charged except by private 

vaccinator. 

Proviso. 

17. Duties of Superintendent of vaccination. 
Notice to parent or guardian neglecting to 

comply with Act. 

18. Order by Magistrate when notice not com- 

plied with. 

Procedure when order not obeyed. 
Magistrates to be non-official Natives. 

19. Power to make rules for municipalities. 

20. Power to make rules for cantonments. 

21. What rules under sections 19 and 20 may 

provide for. 

22. Punishment of offences. 

23. Municipal funds to receive fees and meeE 

expenditure. 


STATEMENT OF OBJECTS AND REASONS. 


“‘Owing to the vast numbeK of deaths caused every 
year by emall-pox in India, it has been found necessary 
to enact special measures for cheeking the growth and 
spread of the disease and preventing the ravages caused 
by it. 

This Bill has been drafted with the object of providing 
the required law. Its provisions are intended to extend 
to the municipalities and military cantonments of all 
those provinces which do not poBsess local legislatures. 


But it has been left to the power of the Local Govern- 
ments to extend the provisions of the proposed law to 
any municipality and, with the previous sanction of the 
Governor General of India in Council, to any military 
cantonment of British forces situate in British India 
and to the power of the Governor-General in Council to 
extend them to any cantonment situate within the 
territories of Native States. 

Most of the piovisionB of this Bill have been taken 
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from the Eergai Inoculation Act of 18C5 and the 
Bombay Vaccination Act of 1677, with such modifica- 
tions as are deemed necessary in consideration of the 
eircmmstances of the provinces in which the proposed 
law is intended to be promulgated. 

In preparing the draft, it has been especially kept in 
view that the proposed law should find popularity 
among the people, and not interfere v/ith their customs 
and ways of life. 

Provision is made to enable municipalities to establish 
vaccination quarters and stations which would facilitate 
the vaccinatjon of children and render the operation of 
the proposed law free from practical difficulties. In 
order to secure the success of the proposed legislation, 
St has been provided that children may be vaccinated at 
their own residences, whilst the co-operation of Munici- 
pal Commissioners (most of whom usually are Native 
gentlemen of respectability and local infiuenee, required 
by the Bill is calculated to secure its popularity. For 
similar reasons, the provisions of sections 16 and 17 
have been framed to restrict as far as possible the inter- 
ference of the police; and, by entrusting Municipal 
Commissioners and the Superintendent of Vaccinators 
with the duty of keeping registers of the names of 
unprotected children and making investigations, it is 
espeeted that all unnecessary inconvenience will be 


avoided which would arise from enforcing the attendance 
of children and their guardians before Magistrates. 

Considering the physical constitution and the notions 
of the natives of India, the minimum age for vaccina- 
tion has been fised at one year and the maximum at 
fourteen years. 

In consideration of the prejudices (whether well- 
founded or not) of the Native gentry against the 
extraction of virus from the arms of their children, the 
Bill expressly prohibits such a practice; and provision 
is made for securing the virus under special circum- 
stances with the consent of the parents or guardians of 
children, by payment of compensation. 

Special care has been taken in providing punishments 
for the contravention of the proposed law, andithey have 
been restricted for the most part to pecuniary fines. 

As the circumstances of different parts of the country 
are not alike, it has been left to the discretion of the 
Local Governments, and in case of military canton- 
ments of British forces in Native States to the Governor 
General of India in Council, to frame rules, not incon- 
sistent with the proposed law, for facilitating its 
practical working. At the same time, the essential 
principles which should be kept in mind in framing 
such rules have been expressly specified in section 21 
of the Bill.” -.Gazette of India, 1880, Part Y, page 80. 


Act how affected by subsequent legislation. 

— Amended by Act 4 of 1914. 

— Adapted by A. 0. 

— Amended in its application to — 

(a) Central Provinces and Berar by C. P. Acts 3 of 1915; 6 of 1932; 4 of 1933; 

44 of 1947. 

(b) North-West Frontier Province by N-V7.F,P. Act 11 of 1947. 

(c) the Punjab by Punjab Acts 9 of 1925; 2 of 1929. 

(d) United Provinces by U. P. Act 2 of 1907. 

(e) Ajmer-Meiwara by Act 6 of 1945. 

— Repealed in part by Act 38 of 1920. 


[THE] VACCINATION ACT, 1880. 

(Act XIII OP 1880)*^ 

, [9th J uly^ 1880^] 

An Act to give power to prohibit inoctdatioji and to mahe the mcaination of 
children compuUorg in certain Municipalities and CantonmentSn 

Whereas it is expedient to give power to prohibit inoculation, and make the vaccination 
Preamble, of children compulsory in certain municipalities and cantonments^ It is hereby 
enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1880, Part V, page 205. 

This Act has been declared to be in force in British Baluchistan by the British Baluchistan Laws 
Regulation, 1913 (2 of 1913), S. 3. 

PROVINCIAL AMENDMENTS. 

Central Provinces. 

(1) In the long title and the preamble omit the word ’and* occurring before the word ‘cantonments*. 

—0. P. Act III of 1915, Ss. 2 and 3. 

(2) In the long title, for the words*. “and notified areas” (which were inserted by C. P. Act III of 1915) 
substitute the words ‘‘notified areas and local areas under the authority of district councils”. 

(3) In the preamble, after the word, “cantonments* for the words and figures “notified areas as defined jn 
section 169 of the Central Provinces Municipal Act, 1903” (which were inserted by 0. P, Act III of 1915), 
substitute the words and figures “notified areas as defined in section 240 of the Central Proviaoes Municipalities 
Act, 1922 and local areas under the authority of district councils”, 

■—O. P. Act VI of 1932, Ss. 2 and 3. 

N.-W.F.P, 

In the long title and the preamble after the word ‘municipalities*, the words “local areas under the authority 
of district beards** shall be inserted. 

— N.-W,P.P. Act XI of 1947, Ss. 2 and 8, 

Punjab. 

Same as that of N,-W.F. P. 

— Punj* Act 11 of 1929, Ss. 2 and 3, 

United Provinces. 

(1) In the long title and the preamble omit tbe word ‘and’ oscutring before the word ‘cantonments’. 



848i 


[she] vaccination act, 1880 


CpEE~S 2] 


(2) At tlae end oi the long title fldil tba words “and notified araas”. 

(31 In the preamble after the word 'oanlonments’ wsert the words and figures “and notified areas as 

M m 0, .b, .U.M a.., 1900 - _ ^ ___ 

[a] Ses now U. P. Municipalities Act, 1916 (U. P. Act II of 1916). 

Short title. 1. This Aot may be called The Vaccikation Act, isso; and 


It shall apply only to such municipalities and cantonments situate in the ^territories 
Application. administered respectively by the Lieutenant Governors of the North. 

Western Provinces, and the Punjab, and the Chief Commissioners of Oudh, the Central Provinces, 
Assam, Ajmer and Coorg as it may be extended to in manner hereinafter provided. 

[a] Now the U. P., the Punjab, the N.-W.F.P,, the C. P., Assam, Ajmer- Merwara and Ooorg. [b] The 
woids “British Burma” were repealed by A, 0. 


PROVINCIAL AMENDMENTS. 

Central Provinces. 

(1) The word ‘and’ occurring before the word ‘cantonments’ shall be omitted. 

^ ^ — C. P. Act III of 1915, B. 4. 

(2) For the words “and notified areas” (which were inserted by 0. P. Act III of 1915), suhshiute the words 
“notified areas under the authority of district eoimoils”. 

—C. P. Aot YI of 1932, a 4, 

N.-W.F.P. 

After the word ‘municipalities’ tbs words “local areas under the authority of district boards” shall be 
inserted, 

-~N.-W.P.P. Act XI of 1947, S. 4. 

Punjab. 

Same as that of N.-W.F.P, 

—Punjab Act II of 1929, S. 4. 

Interpretation-clause. 2. In this Act, unless there is something repugnant in the subject 

or context, — 

(l) the expression ‘‘municipal commissioners” means a body of municipal commissioners or a 
‘‘Municipal c o m m i s- municipal committee constituted under the provisions of any enactment 
sioners” . for the time being in force ; 

“parent” : (s) "parent” means the father of a legitimate child and the mother 

of an illegitimate child : 

"guardian” : (3) "guardian” includes any person who has accepted or assumed 

the care or custody of any child : 

( 4 ) '.‘‘unprotected child” means a child who has not been protected from smallpox by having 
"unprotected child” : bad that disease either naturally or by inoculation, or by having been 

auocessfully vaccinated, and who has not been certified under this Act to be insusceptible to 
vaccination : 

(6) “inoculation” means any operation performed with the object of producing the disease of 
"inoaulation” : smallpox in any person by means of variolous matter : 

(6) “vaccination-oirele” means one of the parts into which a municipality or cantonment has 

"vaccination-circle” : been divided under this Act for the performance of vaccination : 

( 7 ) "vaccinator” means any vaccinator appoinated under this Aot to perform the operation of 

"vaccinator” : vaccination, or any private person authorised *[* * in manner 

hereinafter provided to perform the same operation; and includes a “Superintendent of 
vaccination” : 

(8) “vaccination-season” means the period from time to time fixed by the ^[Provincial 
"vaccination-season”. ^ Government] for any local area under its administration by notification 

in the Official Gazette, during which alone vaccination may be performed under this Act. 
fa] The words "by the Local G-overnment” were repealed by the Decentralization Act, 1914 (4 [lY] of 1914), 
S. 2 and Sob., Pt. I, [b] St^stituted by A. 0. for “Local Government.” 


Central Provinces, 


PROVINCIAL AMENDMENTS. 


In section 2— 

fa j after sub-section (1) add the following, namely, — 

"(i-a) ‘district council’ means a district council or an independent local board constituted unde? 
the Central Provinces Local Self-Government Aot 1920.” — 0. P. Aot YI of 1932. 

(bj in sub-section (6) omit the word ‘or* occurring after the word ‘municipality’. 

0, P. Aot III of 1915. 

(c) in the same sub-section after the word ‘cantonment’ for the words “or notified area” substitute the 
words “notified area or local area under the authority of a district council”. 

P, Aot YI of 1932. 
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In section 2 — 

(i) after clause (1) the following new clause shall be inseriedj namely, — 

“(l*a) ‘District Board’ means the local authority constituted under section 10 of the Punjab Diatrici; 
Boards Act, 1883, as applicable to the North-West Frontier Province;” 

(h) in clause (6) after the word ‘municipality’ the words **'area under the authority of a district board” 
shall be inserted, 

-N.-W.F.P. Act XI of 1947, S. 5. 

Punjab. 

In section 2— 

( %} for clause (1) suhsiitute the following, namely,— 

“(1) The expression ‘municipality’ means any local area declared by, or under the provisions of the 
Punjab Municipal Act, 1911, to be a municipality, or in respect of which a notification has 
been issued under section 241 of that Act, or which has been declared to be a smalltown under 
the provisions of the Punjab Small Towns Act, 1921, and the expression ‘municipal commis- 
sioners’ means a committee or the members of a committee established or appointed under 
the provisions of section 11 or section 242 of the Punjab Municipal Act, 1911, or section 4 of 
the Punjab Small Towns Act, 1921.” 

— Punjab Act IX of 1925, S. 2. 

(ii) after clause (1) add the following, namely, — 

“(la) ‘District Board’ means the Local Authority constituted under section 10 of the Punjab 
District Boards Act.” 

— Punjab Act II of 1929, S. 5. 

(Hi) in clause (6) after the word ‘municipality’ insirt the words “area under the authority of a District 
Board”. 

— Punjab Act II of 1929, S. o. 

United Provinces. 

In clause (6) of section 2 the word ‘or’ occurring after the word ‘municipality’ shall be omitted and after 
the word ‘cantonment’ the words “or notified area” shall be inserted, 

— U. P. Act II of 1907, S. 5. 

3. A majority in number of the persons present at a meeting of the Municipal Commissioners 
Extension of Act to specially conyened in this behalf may apply to the ^[Provincial 
municipalities. Government] to extend this Act to the whole or any part of a munici- 

pality, and thereupon the ^[Provincial Government] may, if it thinks fit, by notification published 
in the OfiScial Gazette, declare its intention to extend this Act in the manner proposed. 

Any inhabitant of such municipality or part thereof who objects to such extension may within 
six weeks from the date of such publication send his objection in writing to the Secretary to the 
* [Provincial Government,] and the [Provincial Government] shall take such objection into 
consideration. When six weeks from the said publication have expired, the ^[Provincial Govern- 
ment], if no such objections have been sent as aforesaid, or (when such objections have been so 
sent) if in its opinion they are insufficient, may by like notification effect the proposed extension, 
[a] Substituted by A. 0. for “Local Govemment.” 


PROVINCIAL AMENDMENTS. 

Central Provinces. 

After section 3, add the following sections, namely,— 

Extension of Act to noli- “3-A. The Provincial Government may, by notification in the official 

fM areas. Gazette, declare its intention to extend this Act to the whole or any part of a 

notified area. 

Any inhabitant of such notified area or part thereof who objects to such extension may, within six weeks 
from the date of such publication, send his objection in writing to the Secretary to the Provincial Government, 
and the Provincial Government shall take such objection into consideration. When six weeks from, the said 
publication have expired, the Provincial Government, if no such objections have been sent as aforesaid, or when 
such objections have been so sent if in its opinion they are insufficient, may by like notification efiect the proposed 
extension. 

— C. P. Act III of 1915. 

Extension of Act to local 3-B. (1) A majority in number of the members present at a meeting of a 

areas and villages under district council specially convened in this behalf may apply to the Provincial 
authority of district coun- Government to extend this Act to the whole or any part of a local area or to 
oil* specified villages under the authority of the district council. 

(2) The district council, when making such an application, shall submit to the Provincial Government a 
scheme for carrying out the proposed extension. 

(3) Any such scheme shall, before submission, be published locally by the district council in the manner 
prescribed by rules made under this Act. 

(4) Upon receipt of any such scheme the Provincial Government may, if it thinks fit, by notification 
published in the official Gazette, declare its intention to extend this Act in the manner proposed. 

(5) Any inhabitant of such local area or part thereof who objects to such scheme may, within six weeks 
from the date of such publication, send his objections in writing to the Secretary to the Provincial Government, 
and the Provincial Government shall take such objections into consideration. If within six weeks from the said 
publication no such objections are received or such objections as are received are, in the opinion of the Provincial 
Government, insufficient, the Provincial Government may by like notification effect the proposed extension. 
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Scheme for" extending 3-C. (1) The Provincial Government may at any time prepare a scheme foe 

Act to areas and villages extending this Act to the whole or any part of the area or to specified villages unier 
under authoriiy of district the authority of any district council and^give notice to such district council o! Its 
cotmcih intention to extend the Act in snob manner. 

(2) Upon receipt of notice under sub-section (1), a district council may either accept the scheme prepared 
by the Provincial Government or may prepare an alternative scheme. 

(3) If the district council fails within one month either to accept the Provincial Government’s scheme or 
to submit an alternative scheme, or if it submits a scheme which, in the' opinion of the Provincial Government, 

!s inadequate, the Provincial Government may bring into operation the scheme which it has prepared, with such 
modifications, if any, as it thinks fit. 

(4) The Provincial Government, before bringing into operation any scheme prepared xinder this section, 
shall publish it locally in the manner prescribed by rules made under this Act, and, by notification la the 
official Gazette, shall declare its intention to extend this Act in the manner proposed. 

(5) The district council or any inhabitant of such local area or part thereof who objects to such schema 
may submit objections in the manner provided in sub-section (5) of section 3 B, and the Provincial Government, 
after taking such objections into consideration in the manner therein provided, may, by notification in the 
official Gazette, efiect the proposed extension, 

(6) If the district council at any time before the expiry of one month from the notification extending the 
Act in this manner undertakes to carry out such scheme, the Provincial Government shall give the district 
council such opportunity as it considers reasonable to carry out such scheme. If the district council thereafter 
fails to carry out such scheme, the Provincial Government may carry it out. 

(7) If, after an extension of the Act has been notified in the Official Gazette, the district council fails to 
bring into operation the scheme effecting such extension or fails to continue to keep it in operation, the Provin- 
cial Government may, after one month’s notice to the district council, appoint a person to bring into operation 
or to continue to keep it in operation, as the case may be, and the expenses thereof shall be met in the manner 
prescribed by rules made under this Act. 

— Sections 3-B and 3-C were inserted by 0. P. Act YI of 1933, 

Authority empowered to 3-D. All rules for which provisin is made in sections 3 B and 3 C shall 

mahe rules* be made by the Provinciai Government after previous publication.*’ 

— C. P. Act lY of 1933. 

N.-W. F. P. 

‘ After section 3 the following section shall be inserted 

“3- A. A majority in number of the members present at a meeting of the District Board speciaOj 
Extension of Act to local convened in this behalf by Administrator of the District Board — if the Distnot 
areas administered hy local Board is under suspension — may apply to the Provincial Government to extend 
boards. this Act to the whole or any part of a local area under the authority of the District 

Board and thereupon the Provincial Government may, if it thinks fit, by notification published in the official 
Gazette, declare its intention to extend this Act in the manner proposed; and any inhabitant of such local area 
or part thereof who objects to such extension, may within six weeks from the date of such publication, send his 
objections in writing to the Secretary to the Provincial Government and the Provincial Government shall take 
such objections into consideration; and when six weeks from such publication have expired, the Provinoial 
Government, if no such objections have been sent as aforesaid or (when such objections have been so sent) if in 
its opinion they are insufficient or invalid, may by like notification effect the porposed extension : 

Provided that when the provisions of the Act have been extended at the request of the Administrator, 
the decision of the Provincial Government shall be placed before the board within six months of its restoration, 
for confirmation or for a recommendation to the Provinoial Government that its former orders be cancelled and 
vaccination be no longer compulsory in the particular area concerned.” ^ 

^N.-W. F. P. Act XI of 1947, S. G 

Punjab. 

Section 3-A inserted after section 3 in the Punjab is substantially similar to S. 3*A of the N.-W. F. P, 
except^ the proviso. There is no proviso in S. 3-A of the Punjab, 

— Puuj. Act II of 1929, S. 6. 

United Provinces. 

After section 8 insert the following section, namely; — 

Extension of Act to noti“ “3-A. The Provincial Government may, by notifioatiou in the official 

fied areas. Gazette, declare its intention to extend this Act to the whole or any part o! a 

notified area. 

Any inhabitant of such notified area or part thereof who objects to such extension may, within six weeks 
from the date of such publication, send his objection in writing to the Secretary to the Provincial Government, 
and the Provinoial Government shall take such objection into consideration. When six weeks from the said 
publication have expired, the Provincial Government, if no such objections have been sent as aforesaid, or (when 
such objections have been so sent) it in its opinion they are insufficient, may by like notification effect the 
proposed extension.” 

^U. P. Act II of 1907, S. 6. 

The ^[Piovineial Government] may, by notification in the ® [Official Gazette], 

Extension to cantonments, extend this Act to the whole or any part of a military cantonment. 

[a] Substituted by A. 0 , for “Local Government.” [b] The words “subject to the control of the Governor- 

General in Council” were repealed by the Devolution Act, 1920 (XXXYIII [38] of 1920.) [c] Substituted 

hy A. 0. lor “local official Gazette.” 
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5, The ^[Provincial Governmeni}] may, by notification in the Official Gazeke, withdraw 
Power to withdraw local any local area in a municipality, or " ] any loca.l area in \ 

area from operation of Act. cantonment, from the operation of this Act. 

[a] Substituted by A. 0., for “Local Government.'’ [b] The words subject to the control oi the C OTarnox- 
General in Council” were repealed by the Devolution Act, 1920 {XXXVIII [33] of 1920) 


PROVINCIAL AMENDMENTS. 

Central Provinces. 

In section 5 after the word ‘municipality* insert the words “or notified area under the authority of s 
district council”. — C. P. Acts III of 1915 and VI oi 1932. 

N.-W. F. P. 

In section 5 after the word ‘municipality’ insert the words “or under the authoritv of a District Board”* 

-N -W. h\ P. Act XI of 1947, S. 7. 

Punjab. 

Same as that oi N.-W. P. P. ~ Punj. Act II of 1923, S, 5, 

United Provinces. 

In section 5 after the word ‘municipalitv’ insej t the words ‘or notified aiea’. 

— T- P. Act II of 1907, S. 7. 

6. In any local area to which the provisions of this Act apply, inoculation shall be prohi* 
Prohibition oi inoculation, bited; and 


no person who has undergone inoculation shall enter such area before the lapse of forty day:i 
Inoculated persons not to from the date of the operation, without a certificate from a medical 
enter, without certificate, practitioner, of such class as the [Provincial Government]^ may from 
local area subject to Act. Written order authorise to grant such certificates stating 

tiiat such person is no longer likely to produce small pox by contact or near approach. 

£a] Suhsiiiuted by A. 0. for “Local Government.” 

7. Every local area to which this Act applies shall be a vaccination circle, or shall in manner 
Vacoination-eirclea. hereinafter provided be divided into a number of such circles; 

one or more vaccinators shall be appointed in manner hereinafter provided for each such 
Vaccinators. circle; and 

Superintendent of vacci- one or more Superintendents of vaccination shall be appointed in 
^8.tion. manner hereinafter provided for each such local area, 

8, The ^[Commissioner] may by written licence authorise private vaccinators to perform 
Private vaccinators, vaccination in any vaccination circle, and may suspend or cancel any 

such licence. 

[a] Substituted by the Decentralization Act, 1914 {4 [IV] of 1914), S. 2 and Sch., Pt. I, for “Local Govern” 
ment.” 


PROVINCIAL AMENDMENTS 

Ajmar-Merwara 

For the word “Commissioner” substitute the word “Deputy Commissioner.”— Act VI of 1945, S, S. 
N.-W.F.P. 

The word “Commissioner” should be construed as “Bevenue Commissioner.” —The N^^V. F, P. Law and 
Justice Regulation, 1901 {Reg. 7 [VII] of 1901), S, 6 (1) (f). 

9, When any unprotected child, having attained the age of six months, has resided for a period 
Unprotected children to of one month during the vaccination season in any local area to which 

be vaccinated. the provisions of this Act apply and has not at the expiratiion of such 

period attained the age, if a boy, of fourteen years, and if a girl, of eight years, the parent or 
guardian of such child shall take it, or cause it to be taken, to a vaccinator to be vaccinated, or 
send for a vaccinator to vaccinate it. 

Such vaccinator shall vaccinate the child and ‘deliver to- its parent or guardian a memorandum 
Vaccinator to vaccinate stating the date on which the vaccination has been performed and the 
children, or deliver certifi- ^ate On which the child i3 to be inspected in order to ascertain the result 
cates of postponement, Operation, or shall, if he finds such child in a state unfit for vacci- 

nation, deliver to its parent or guardian a certificate under his hand to the effect that the child is 
in a state unfit for vaccination for the whole or part of the current vaccination-season. 

10. The parent or guardian of every child which has been vaccinated under section 9 shall, on 
Inspection after vaccina- the date of inspection stated in the memorandum, taken the child, or causa 

it to be taken, to a vaccinator for inspection, or get it inspected at his 
own house by a vaccinator ; and 

such vaccinator shall then append to the memorandum a certificate stating that the child has 
been inspected and the result of such inspection. 


Section 7 — Note 1 mal:e true returns to their superiors. (’70-71) 8 Mad 

[1] Vaccinators are public servants and bound to H C R (App) 48 (49), (Case under S. 177, Penal Code.) 
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11. When it is ascertained at the time of inspecting a ohiid under section 10 that the yaeci- 
Procedure when vaccina- nation has been successful, a certificate shall be delivered by the vacci» 

lion is successiuL nator to the parent or guardian of such child to that effect, and such 

child shall thereafter be deemed to be protected. 

12. When it is ascertained as aforesaid that the vaccination has been unsuccessful the parent; 

^ Procedure 'when yaceina- Or guardian shall, if the vaccinator so direct, cause the child to be forth- 
tion is unsuccessful. with again vaccinated and subsequently inspected in manner herein- 

before provided. 

33. A certificate granted under section 9 showing the unfitness of a child for vac 3 cination shall 
Procedure when child is remain in force for the period stated therein, and on the termination o! 
unfit for vaccination. that period or, if that period terminates after the vaccination season is 

over, when the next vaccination- season begins, the parent or guardian of such child shall take the 
child, or cause it to be taken, to a vaccinator to be vaccinated, or procure its vaccination at his 
own house by a vaccinator : 

Benewal of postponement Provided that, if the child is still found to be in a state unfit for 

certificates. vaccination, the certificate granted under section 9 shall be renewed. 

14. If the Superintendent of vaccination is of opinion that a child which has been three times 
Certificates of insusceptl- unsuccessfully vaccinated is insusceptible of successful vaccination, he 

hility of successful vacoi- shall deliver to the parent or guardian of such child a certificate under 
^ his hand to that effect and the parent or guardian shall thenceforth not 

be required to cause the child to be vaccinated. 

15. The vaccination of a child shall ordinarily be performed with such lymph as may be |)re- 
What lymph to be used, scribed by the rules to be made under this Act. 

Provided that, 

1st, if animal-lymph is so prescribed and the parent or guardian of any child desires that such 
child shall be vaccinated with human- lymph, it shall be so vaccinated ; and 

2nd, if in any local area in which animal-lymph is procurable human-lymph is so prescribed, 
and the parent or guardian of any child desires that such child should be vaccinated with animal- 
lymph, and tenders to the vaccinator the amount of such fee, not exceeding one rupee, as may be 
filed by such rules in this behalf, such child shall he so vaccinated. 

16. No fee shall be charged by any vaccinator except a private vaccinator to the parent or 
No fee to be charged ex- guardian of any child for any of the duties imposed on such vaccinator 

cept by private vaccinator. by or under the provisions of this Act : 

Provided that it shall be lawful for a vaccinator to accept a fee for vaccinating a child by 
request of the parent or guardian elsewhere than in the circle for 
which such vaccinator is appointed.^ 

17. The Superintendent of vaccination, in addition to the other duties imposed on him by or 
Duties of Superintendent under the provisions of this Act, shall ascertain whether all unprotected 

©f vaccination. children, under the age of fourteen years if hoys, and under the age of 

eight years if girls, within the local area under his superintendence have been vaccinated ; and, if 
he has reason to believe that the parent or guardian of any such child is bound by the provisions 
Notice to parent or guar- hereinbefore contained to procure the vaccination of such child or to 
dian neglecting to comply present it for inspection, and has omitted so to do, he shall personally 
with Act. gQ house of such parent or guardian, and there make enquiry, 

and shall, if the fact is proved, forthwith deliver to such parent or guardian, or cause to be affixed 
to his house, a notice requiring that the child be vaccinated, or (as the case may he) that it bo pre- 
sented for inspection, at a time and place to be specified in such notice. 

PROVINCIAL AMENDMENT. 


Central Provinces, 

In Section 17 — 

(i) after the words ‘shall ascertain* the words “or cause to be ascertained” shall be inseiied ; and 
(%i) for the words “he shall personally go’* the words “he or any other person authorized by him in 
this behalf shall personally go” shall be stihstiiuied. 

—C. P. & Berar Act SLIV of 1947, S. 2. [28-11-1947.] 

18. If such notice is not complied with, the Superintendent of vaccination shall report the 
Order by Magistrate when matter to the ^Magistrate of the District, or such Magistrate as the 
notice not complied with. [Pro vincial Government]^ or the ^Magistrate of the District may from 

Section 18 Note I victed under S. 13 of Burma Vaccination Act, 1909 — 

[1] Child above six months — Parent refusing to Section 9 of this Act applies but procedure under Ss, 17 

fdlow child to be vaccinated — Parent cannot be con- and 18 (of Act of 1880) must be followed before proseeut*" 
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time to time appoint in this behalf ; and the Magistrate receiving such report shall summon the 
parent or guardian of the child and demand his explanation, and shall, if such explanation is not 
satisfactory, make an order in writing directing such parent or guardian to comply with the notice 
before a date specified in the order. 

If on such date the order has not been obeyed, the Magistrate shall summon the parent or 
Procedure when order not guardian before him, and unless just cause or excuse is shown, shall deal 
with the disobedience as an offence punishable under section 22. 
Magistrates to he non- The Magistrates appointed under this section shall, as far as is oon- 
officiai natives. veniently practicable, be natives of India, and not paid servants of the 

[Grown]. 

[a] Bead District Magistrate, see the Code of Criminal Procedure, 1898 (Act 5 [V] of 1898), S. 3 (2). 

[b] Siibsiituted by A. 0., for “Doeal Government.” [c] Substittited by A. 0. for “Government.” 

19. When this Act has been applied to any municipality or any part thereof, the Municipal 
Power to make rules for Commissioners may, from time to time, make rules consistent with 
municipalities. this Act for the proper enforcement of this Act within the limits to 

which it applies. Such rules shall he made in the manner in which, under the law for the time 
being in force, the ^[Municipal] Commissioners make rules or bye-laws for the regulation of other 
matters within the limits of the municipality, and shall, when confirmed by the ^[Commissioner] 
and published in the Official Gazette, have the force of law : 

Provided that the ^[Commissioner] may at any time rescind or modify any such rule. 

[a] Inserted by tbe Decentralization Act, 1914 {4 [IV] of 1914), S. 2 and Scb., Pfc. I. [b] Suhstitutedf ibid, for 
“Local Government.” 

'PROVINCIAL AMENDMENTS. 

Ajmer-Merwara . 

In section 19, for tbe word ‘Commiesioner’ wlecever it occurs, tbe words ‘Deputy Commissioner’ shall be 
whstituted, — Act VI of 1945* S- 3. 

Punjab. 

(1) JRefiumher tbe present section 19 as sub*seetion (l) and in tbo sub*seotion so renumbered in tbe second 

sentence omit tbe word ‘Municipar occurring before tbe word ‘Commissioners’ and for the words “rules or bye-laws 
substitute the words “rules, bye-laws or general orders.” — Punj. Act IX of 1925, S. 3, 

(2) Omit sub-section (2) (which was added by Punj. Act IX of 1925, S. 3.) — Punj. Act II of 1929. 

SECTION 19-A. 

Central Provinces. 

After section 19, insert tbe following section, namely; — 

“19-A. When this Act has been applied to any local area or any part thereof or to any area under tbe 
Fewer to make rules for authority of a district council or part thereof, the Provincial Government may, 
Notified areas. from time to time, make rules consistent with this Act for tbe proper enforcement 

of this Act, within the limits to which it applies. Such rules when published in the local official Gazette shall have 
the force of law.” —C. P. ActsJII of 1915 and VI of 1932, 

N.-W. F. P. 

After section 19, insert the following section, namely: — 

“19-A. When this Act has been applied to any local area under tbe authority of a district board, the district 
Fower of district board board or the Administrator, as the case may be, may from time to time make rules 
io 7nake rules, consistent with this Act within the limits to which it applies. Such rules shall be 

made in the manner in which under the law for the time being in force the district board makes regulations for the 
regulation of other matters within the area under the authority of the district board, and shall when confirmed by 
the Revenue and Divisional Commissioner and published in the official Gazette have the force of law provided that 
the Revenue and Divisional Commissioner may at any time rescind or modify any such rules.” 

—N.-W. F. P. Act XI of 1947, S. 8. 

Punjab, 

After section 19, insert the following section, namely:— 

“19-A, When this Act has been applied to any local area under the authority of a district board, the 
Fower of district board district board may from time to time make rules consistent with this Act for the 
to make rules. proper enforcement of this Act within the limits to which it applies. Such rules 

shall be made in the manner in which under the law for the time being in force the district board makes regula- 
tions for the regulation of other matters within the area under the authority of the district board, and shall when 
exmfirmed by the Commissioner and published in the official Gazette have the force of law, provided that the 
Commissioner may at any time rescind or modify any such rules.” —Punj, Act II of 1929, S. 9. 


Section 18 — Note 1 (conid.) 

ing parent under S. 22 of the Act. (Vol 16) 1929 Rang 

150 (151) : 7 Bang 14 : 30 Cri L Jour 750. 

[See also (’03 04) 2 Low Bur Rul 279(279). (Section 7 
le not a penal section.) 

[2] Superintendent of vaccination reporting to Magis- 


trate that notice by him was not complied with — 
Magistrate directing parent to present child for vacci- 
nation and ordering payment of cost of notice — Heldj 
Superintendent’s report was not a complaint of any 
ofienoe and no order for paying cost could be made, 
(’07) 6 Cri L Jour 124 (124) ; 4 Low Bur Eul 12. 
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United Provinces. 

After section 19, ins&H tbs following section, namely: — 

“19-A. Whan this Act has been applied to any notified area or any part thereof, the Provincial Government 

Power to make rules for may, from time to time, make rules consistent with this Act, for the proper 
notified areas. enforcement of this Act within the limits to which it applies. Such rules, when 

published In the official Gazette, shall have the force of law.” — U. P. Act II of 1907, S, 8, 

SECTION 19-B. 

Central Provinces. 

After section 19-A, insert the following section, namely: — 

“19-B. When this Act has been applied to any local area under the autboiity of a district council or to any 

Power to make rules for part thereof or to specified villages therein, the district council may, from time to 
looal areas. time, make rules consistent with this Act for the proper enforcement of this Act 

within the 'limits to which it applies. Such rules shall be made in the manner in which, under the law for the 
time being in force, the district council makes rules or bye-laws for the regulation of other matters within the 
limits of the district council, and shall, when confirmed by the Provincial Government and published in the 
official Gazette, have the force of law.” — -C. P. Act YI of 1932, 

Power to make rules for 20. When this Act has been applied to any cantonment or any 
cantonments. part thereof, the ^[Provincial Government] may, from time to time, 

i>[* sis make such rules. 

[a] Substituted by A. 0. for “Local Government.” [b] The words “subject to the control of the Governor* 
General in Council” were repealed by the Devolution Act, 1920 (88 [XXXVIII] of 1920). 

What rules under sections 21. The rules to be made for any local area under section 19 or 20 
19 and 20 may provide for. jjiay, among other matters, provide for — 

( a) the division of such local area into circles for the performance of vaccination; 

(b) the appointment of a place in each vaccination circle as a public vaccine- station, and tha 
posting of some distinguishing mark in a conspicuous place near such station; 

(c) the qualifications to be required of public vaccinators, and Superintendents of vaccination; 

( d) the authority with which their appointment, suspension and dismissal shall rest; 

(e) the time of attendance of public vaccinators at the vaccine-stations, and their residence 
within the limits of the vaocination-circles; 

(f) the distinguishing mark or badge to be worn by them; 

(g) the amount of fee chargeable by private vaccinators, and their guidance generally in the 
performance of their duties; 

(h) the facilities to be afforded to people for procuring the vaccination of their children at 
their own houses; 

(i) the grant and form of certificates of successful vaccination, of unfitness for vaccination 
or of insusceptibility of vaccination; 

(j) the nature of the lymph to be used and the supply of a sufficient quantity of such lymph; 

(k) the fee to be paid for vaccination with animal-lymph under section 15; 

(l) the fee to be paid to a public vaccinator for vaccinating a child beyond the vaccination- 
circle at the request of the parent or guardian of the said child; 

(m) the preparation and keeping of registers showing — 

the names of children born in such local area on or after the date of the application of this Act; 

the names of unprotected children born in such local area previous to the application of this 
Act, and who are, at the time this Act is applied, under the age of fourteen years if boys, and of 
eight years if girls; 

' the names of unprotected boys and girls respectively under those ages brought within such 
local area at any time after tha application of this Act and who have resided there for a month; 

the result of each vaccination or its postponement, and the delivery of certificates, if any ; 

( n) the assistance to be given by the Municipal Commissioners and municipal servants in the 
preparation of these registers, and in other matters; and 

(o) the preparation of vaccination-reports and returns, 

PROVINCIAL AMENDMENTS. 

Central Provinces. 

In section 21: — 

(a) after the figures ‘19’ insert the figures and letters *19- A, 19 B,’ 

— G. P. Acts III of 1915; VI of 1932, 

(b) in clause (n) after the word ‘servants’ insert the words “or by members of the district council and 

district council servants.” — 0. P, Act VI of 1932, 

H.-W. F. P. 

In section 21: — 

(a) after the word ‘nineteen’ the word and letter ‘nineteen A’ shall be inserted^ 

(b) in clause (n) after the word ‘servants’ the words “or members of the district board and district board 

servants” shall be inserted. — N.-W. F. P. Act XI of 1947, S. 9, 
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Punjab. 

Same as that o! N.*W. F. P. —Punjab Aot II ol 1929, S. 10. 

United Provinces. 

Same as that of^(a) in N.-W. F, P, — U. P. Act II o! 1907, S. 9. 

Punishment of oSences. 22. Whoever commits any of the undermentioned offences (that 

is to say) : — 

(a) violates the provisions of section 6, 

(h) neglects without just excuse to obey an order made under section 18, 

( c) breaks any of the rules made under section 19 or 20, or 

(d) neglects without just cause to obey an order made under section IS after haying been 
previously convicted of so neglecting to obey a similar order made in respect of the 
same child, 

shall be punished as follows (that is to say): — 

in the case of the offence mentioned in clause (a}, with simple imprisonment for a term 
which may extend to three months, or with fine which may extend to two hundred rupees, or with 
both: 

in the case of the offences mentioned in clauses (b) and (c), with fine which may extend to 
fifty rupees; and 

in the case of the offence mentioned in clause (d)^ with simple imprisonment for a term 
which may extend to six months, or with fine which may extend to one thousand rupeees, or with 
both. 

PROVINCIAL AMENDMENTS. 

Central Provinces. 

lu section 22, in clause (c) after the figures ‘19’ insert the figures and letters ‘19-A, 19’B.’ 

-0. P. Acts III of 1915; VI of 1982. 

N.-W. F. P. 

In section 22, in clause (c) after the word ‘nineteen’ the word and letter ‘nineteen A’ shall be inserted, 

— N.*W. F. P. Act XI of 1947, S. 10. 

Punjab. 

Same as that of N.-W. F. P. — Punj. Act 11 of 1929, S. II. 

United Provinces. 

Same as that of N.-W. F. P. — U. P. Act II of 1907, S. 10. 


23. The amount of all fees realized, and the amount of all expenditure incurred ^ 

Municipal funds to receive under this Act in any municipality shall respectively be credited to and 
lees and meet expenditure. paid from the municipal fund. 

[a] The words “and fines” were repealed by A. 0, 


Central Provinces, 
In section 23: — 


PROVINCIAL AMENDMENTS. 


(a) after the word ‘inunieipality,’ for the words ‘or notified area’ (which were inserted by G. P. Act III of 
1915) substitute the words “notified area or any local area under the authority of a district coundi;” 

(b) after the words ‘municipal fund,’ for the words ‘or notified area fund,’ (which were added by C. Act 
III of 1915) substitute the words “notified area fund or district fund, as the case may be”. 

— C. P. Act YI of 1932. 

N.-W. F. P. 

In section 23: — 


(a) after the word ‘municipality,’ the words “or area under the authority of a district board*’ shall be 
inserted', 

(b) after the words ‘municipal fund’ the words ‘district fund’ shall be inserted. 

—N.-W. F. P. Act XI of 1947, S. 11. 

Punjab. 

In section 23: — 

(a) same as that of (a) in N.-W. F. P. 

(b) after the words ‘municipal fund’ add “notified area fund or town fund, as the case may be.” 

—Punj. Act II of 1929, S, T2. 

United Provinces. 

In section 23;— 


(a) after the word ‘municipality’ <LnsBrt the words ‘or notified area’; 

(b) after the words ‘municipal fund’ add the words “or notified area fund.” 

— U. P, Act n of 1907, S. II. 
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Statement of Objects and Reasons 


*‘TIae War Injuries Ordinance, 1941, empowered the 
Central Government to make a scheme providing for 
the grant of relief in respect of war injuries. It also 
provided that no compensation should be payable under 
the Workmen’s Compensation Act in respect of a war 
Injury. Workmen under that Act are now entitled to 
receive relief from Government under the Wax Inju- 
ries Scheme. 

In more highly industrialised countries where varia- 
tions in the industrial wage scale are not so large as in 
India, payments under the Personal Injuries Scheme 
are, in respect of labour, both relief and compensation. 
In India the amount of relief under the War Injuries 
Scheme does not at present give higher paid labour 
adequate compensation. It is impossible for Govern- 
ment themselves^ either to increase generally the scale 
of relief under the War Injuries Scheme or to under- 
take a liability to pay further compensation to a 
particular class of employees from Government funds. 
It is, however, reasonable that that obligation should 
he put on certain employers. There is also probably 
more danger to employees in factories and other indus- 
trial concerns (which may be a target for enemy attack) 
than there is elsewhere. 

The Bill imposes on employers of essential services, 
of factory and mine labour, in major ports and other 
employments to be specified, an obligation to pay com- 


pensation in respect of war injury to their workmen, 
calculated to amount to the difierence between the 
amount paid by Government under the War Injuries 
Scheme and the amount which would have been pay- 
able under the Workmen’s Compensation Act if the 
war injury had given a right to compensation there- 
under. This will mean additional payment in respect 
of labour drawing roughly over Rs. 24 a month. 

Many employers are prepared to undertake the extra 
liability but the liability may'prove either an embarrass- 
ment or impossibility in the case of a factory which 
might be seriously damaged by enemy action, unless 
insurance can be taken to cover the risk. It is under- 
stood that few insurance companies are now prepared 
to cover such risks although in a few cases insurance 
in this matter has been eflected. The Bill, therefore, 
provides for compulsory insurance with the Central 
Government, of the liability referred to above, by em- 
ployers throughout British India. 

A provision has also been made to extend the scheme 
of insurance to employers in States provided that provi- 
sions substantially corresponding to the provisions q 1 
this Bill are made in that State. 

The Bill follows closely the War Risks (Goods) Insu- 
rance Ordinance and the War Risks (Factories) Insu- 
rance Ordinance.” 

—Gazette of India, 1943, Part Y, page 97, 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
—Amended by Ordinances 54 of 1944; 41 of 1945, 


[THE] WAR INJURIES (COMPENSATION INSURANCE) 

ACT, 1943. 

(ACT xxm OP 1943.)^ 

[2nd SeptemheTt 1948 J 

An Act to impose on employers a liability to pay compensation to 
wofhmen sustaining war injuries and to provide for the 
insurance of employers against such liability^ 

Whereas it is expedient to impose on employers a liability to pay compensation to workmen 
sustaining war injuries and to provide for the insurance of employers against such liability ; 

It is hereby enacted as follows .* — 

[a] Foe Report of Select Committee, see Gazette of India, 1943, Pfc. Y, p, 127. 

Short title, extent and 1. (l) This Act may be called the War Injuries (Compensation 
commencement. Insurance) Act, 1943, 
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(2) Ifc extends to the whole of British India, and applies also to British subjects in any part 
ol India. 

(8) It shall come into force on Such Mate as the Central Government may, by notification in 
the official Gazette, appoint. 

[a] The 16th Novemher 1943, see Gazette of India, 1943, Pt. I, p. 1258. 

Definitions. 2, In this Act, unless there is anything repugnant in the subject or context, — 

(a) “adult’' and “minor” have the meanings assigned to those expressions in the Workmen's 
Compensation Act, 1923; 

(h) employer’ includes any body of persons whether incorporated or not and any 
managing agent of an employer and the legal representative of a deceased employer, 
and when the services of a workman are temporarily lent or let on hire to another 
person by the person with whom the workman has entered into a contract of service 
or apprenticeship, means the latter person while the workman is working for that 
other person ; 

fc) “the Fund” means the War Injuries Compensation Insurance Fund constituted under 
section 10 ; 

(d) “gainfully occupied person” and “war injury” have the meanings assigned to those 
expressions in the War Injuries Ordinance, 1941 ; 

(e) “partial disablement” means, where the disablement is of a temporary nature such 

disablement as reduces the earning capacity of a workman in any employment in 
which he was engaged at the time the injury was sustained, and where the disablement 
is of a permanent nature, such disablement as reduces bis earning capacity in any 
employment which he was capable of undertaking at that time ; 

Provided that every injury specified in items 2 to 9 of the ^ [First] Schedule shall be deemed 
to result in permanent partial disablement ; 

(f) “prescribed” means prescribed by rules made under section 20; 

H(ff) “termination of the present hostilities” means such date as the (Central Government may, 
by notification in the Official Gazette, declare to be the date on which the said 
hostilities terminated ;] 

(g) “total disablement” means such disablement, whether of a temporary or permanent 
nature, as incapacitates a workman for all work which he was capable of performing 
at the time the injury was sustained : 

Provided that permanent total disablement shall be deemed to result from the permanent total 
loss of the sight of both eyes or from an injury specified in item 1 of the [First] Schedule or from 
any combination of injuries specified in items 2 to 9 of the ® [First] Schedule where the aggregate 
percentage of disability as specified in that Schedule against those injuries amounts to one hundred 
per cent. ; 

(h) the “Scheme” means the War Injuries Compensation Insurance Scheme referred to in 
sub-section (1) oi section 7 ; 

(i) “wages” means wages as defined in the Workmen’s Compensation Act, 1923 (8 [vni] of 

1928), and “monthly wages” has the meaning assigned to that expression by section 5 
of the Workmen’s Compensation Act, 1923, and shall be calculated for the purposes of 
this Act in the manner laid down in that section ; 

(j) “workman” means any person (other than a person whose employment is ol a casual 

nature and who is employed otherwise than for the purposes of the employers’ trade 
or business) who is employed in any of the employments specified in section 6. 

[a] Inserted by the War Injuries (Compensation Insurance) Amendment Ordinance, 1944 {54 [LIY] of 1944), 

S. 2. [18-12-1944.] [b] Inserted, <b%d, 1945 [41 [XLI] of 1945], S. 2. [27-10-1945.] 

3 , (1) There shall, subject to such conditions as may be specified in the Scheme, be payable 
Compensation payable an employer, in respect of a war injury sustained by a gainfully 
under the Act by whom occupied person who is a workman to whom this Act applies, compensation* 
and how payable. ia addition to any relief provided under the War Injuries Ordinance, 1941 

(7 [Vii] of 1941), of the amount and kind provided by section 5; 

Provided that where an employer has taken out a policy of insurance as required by sub« 
section (Ij of section 9 and has made all payments by way of premium thereon which are 
subsequently due from him in accordance with the provisions of the Schema, or where by the 
provisions ®[ol sub- section (l) ot section 9 or] of sub-section (2) of section 12 the employer is not 
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required to insure, the Central Government; shall assume and discharge on behalf of the employer 
the employer’s liability to pay compensation under this sub-sectlon. 

(2 ) The compensation payable under this Act shall be payable in accordance with the 
provisions made in this behalf contained in the Scheme. 

(3) This section shall be binding on the Crown. 

[a] Inserted by the War la juries (Compensation Insurance) Amendment Oidinauca, 1914 (54 [LIY] o! 1941), 
S. 3. [18-12-1944]. 

Where any person has a right apart from the provisions of this Act and of the War 
Limitation on right to re- I^ijuries Ordinance, 1941, to receive compensation (whether in the form 
ceive compensation otherwise of gratuity, pension, compassionate payment or otherwise) or damages 
than under this Act and Or- from an employer in respect of a war injury in respect of which 
dinance YII of 1941. compensation is payable under this Act, the right shall extend only to 

go much of such compensation or damages as exceeds the amount of compensation payable under 
this Act. 

. * (^) compensation payable under this Act shall be as 

Amount oJeomBensation. foUows, namely 

(a) where death results from the injury — 

(i) in the case of an adult — the amount payable in a like case under the Workmen’s 
Compensation Act, 1923, reduced by seven hundred and twenty rupees, and 

(ii) in the case of a minor — two hundred rupees ; 

(h) where permanent total disablement results from the injury — 

(i) in the case of an adult— the amount payable in a like case under the Workmen’s 

Compensation Act, 1923, reduced by one thousand and eight rupees, and 

(ii) in the case of a minor — the monthly payment payable in a like case to an adult 

under the Scheme made under the War Injuries Ordinance, 1941, for so long as he 
remains a minor, and thereafter as in the foregoing sub. clause; 

(c) where permanent partial disablement results from the injury — 

(ij in the ease of an injury specified in the ® [First] Schedule— such percentage of the 
compensation which would have been payable in the case of permanent total 
disablement as is specified therein as being the percentage of disablement ; 

(ii) in the case of an injury not specified in the ^[Pirst] Schedule — the percentage of 
such compensation specified in the ^ [First] Schedule for a disablement held by a 
competent medical authority acting under the Scheme made under the War 
Injuries Ordinance, 1941, to be of corresponding degree ; 

(Hi) where more injuries than one are sustained — the aggregate of the compensation 
payable in respect of those injuries, so however as not to exceed in any case the 
compensation which would have been payable if permanent total disability had 
resulted from the injuries ; 

(d) where temporary disablement, whether total or partial, results from the injury — 

("i J in the case of an adult — the half-monthly payments payable in a like case under 
the Workmen’s Compensation Act, 1923, reduced in each case for so long as he 
receives any payment under the Scheme made under the War Injuries Ordinance, 
1941, by seven rupees, and 

( ii) in the case of a minor— the half. monthly payments payable in a like case under 
the Workmen’s Compensation Act, 1943, for so long as he remains a minor, and 
thereafter as in the foregoing sub-clause. 

(2) Where the monthly wages of a workman are more than three hundred rupees, the 
compensation payable under this Acu shall be the amount payable under the provisions of sub- 
section (I) in the case of a workman whose monthly wages are more than two hundred rupees. 

[a] Inserted by Ordinance 54 [LIY] of 1944, S. 4. [18'12-1944 ]. 

Workmen to whom the « rm -i . i • a i. v 

Act applies. Workmen to whom this Act apphes are — 

( a) workmen employed in any employment or class of employment to which the Essential 

Services (Maintenance) Ordinance, I94i, has been declared under section 3 of that 

Ordinance to apply, whether such declaration is or is not subsequently revoked ; 

(h) workmen employed in any factory as defined in clause fyj of section 2 of the Factories 

Act, 1934 ; 

(c) workmen employed in any mine within the meaning of the Indian Mines Act, 1923 ; 

(d) workmen employed in any major port ; 
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fgj workmen employed on any estate wliich is maintained for the purpose of growing 
cinchona, coffee, rubber or tea, and on which on any one day in the preceding twelyo 
months twenty-five or more persons have been employed as workmen ; 

(j) workmen employed in any employment specified m this behalf by the Central Govern- 
nient by notification in the Oificial Gazette. 

'1. (1) The Central Government shall, by notification in the Oificial Gazette, put into 
War Injaries Compensa- operation a scheme to be called the War Injuries Compensation Insur- 
t:on Insurance Scheme. anca Scheme whereby provision is made for all matters necessary to give 
effect to the purposes of this Act and whereby the Central Government undertakes, in relation to 
employers of w^orkmen to whom this Act applies, the liabilities of insuring such employers against 
liabilities incurred by them to workmen under this Act and the Scheme. 

( 2 ) The Scheme shall secure that any liability of the Central Government as insurer under 
the Scheme is determined by a policy of insurance issued m the prescribed foim by a person acting 
on behalf of the Central Government. 

[B) The Scheme may provide that it shall come into operation or shall be deemed to have 
come into operation on such date as may be specified therein. 

(4) The Scheme may be amended at any time by the Central Government. 

( 5 ) Without prejudice to the generality of the provisions of snb-section fij, the Scheme may — 
(a) make provisions regulating the payment of the compensation payable under this Act 

and the Scheme, including provision for punishment by fine not exceeding one 
thousand rupees for the contravention of any requirement of the Scheme ; 

(h) make provisions specifying the persons to whom and the proportions and manner in 
which payments under this Act shall be made : 

(c) specify conditions or circumstances which will disentitle a workman to the compensation 
payable under this Act, and make it an express or implied condition of any policy of 
insurance issued under the Scheme that the payment of compensation in defiance of 
such specification is not covered by the policy ; 

(dj Specify the conditions or circumstances under which the compensation payable to a 
workman may be withheld, cancelled, reduced or reviewed if the award made under 
the Scheme made under the War Injuries Ordinance, 1941, is withheld, cancelled, 
reduced or reviewed ; 

fej provide for cases in which an employer has of his own accord undertaken a part or the 
whole of the liability imposed by this Act ; 

f/J provide for the final assessment of the total premium due on a policy of insurance 
under the Scheme “[either as the equivalent of all advance payments of premium 
already made by an employer or as a percentage of the total wages bills of an 
employer for the periods with reference to which the amount of any advance payments 
made by him was fixed 'or] as a percentage of the total wages bill of an employer for 
a period of not less than twelve or more than fifteen months immediately preceding 
the termination of the present hostilities, and for the assessment of the total premium 
due on a policy which has ceased to be in force before the termination of the present 
hostilities owing to the employer having gone out of business ; 

provide for the recovery from an employer of the total premium due on a policy of 
insurance including pro^ ision for its recovery by periodic advance payments of an 
amount ” based on a percentage of his total wages hill for any prescribed period, the 
separate funding of the payments so made by each employer, and the eventual 
adjustment of the total premium as finally assessed against the total of such periodic 
payments : 

“[Provided that, where the amount of the periodic payment based on the total wages bill of 
the prescribed period is less than eight rupees, it shall be increased to eight rupees :] 

Provided “[further] that the first of such periodic payments shall “[subject to the aforesaid 
minimum of eight rupees] be an amount representing not more than four annas per hundred 
rupees of the wages bill for the period by reference to which the amount of the payment is fixed : 

Provided further that such periodic payments shall not be more frequent than once in each 
quarter of a year : 

Provided further that the rate of any periodic payment after the first shall “[subject to the 
aforesaid minimum of eight rupees] not be higher than the rate estimated to raise the amount m 
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ihe Fund after repayment of the advances, if any, paid into the Fund by the Central Governmant 
under sub-section (2) oi section li, to a sum of rupees fifteen lakhs. 

[a] Inserted by Ord. 54 of 1944, S. 5. [18-12-1944.] 

8. The Central Government may employ or authorise the employment of any person or firm 
Employment of agents by to act as its agents for any of the purposes of this Act, and may pay to 

the Central Government. persons or firms SO employed such remuneration as the Central Govern- 
ment thinks fit. 

9. (l) Every employer of workmen to whom this AcL applies or is subsequently made ap. 
Compulsory insurance. plicable ^[except an employer whose total wages bill for any quarter 

alter the commencement of this Act has never exceeded fifteen hundred rupees] shall, before such 
date as may be prescribed, or before the expiry of such period as may be prescribed after his having 
first become such an employer, take out a policy of insurance issued in accordance with the Schema 
whereby he is insured until the termination of the present hostilities or until the date, if any, prior 
to the termination of the present hostilities at which he ceases to be an employer to whom this sec- 
tion applies, against all liabilities imposed on him by this Act. 

(2) Whoever contravenes the provisions of sub-section (l) or, having taken out a policy of 
insurance as required by that sub-section, fails to make any payment by way of premium thereon 
which is subsequently due from him in accordance with the provisions of the Scheme shall be 
punishable with fine which may extend to one thousand rupees and shall also be punishable with a 
further fine which may extend to five hundred rupees for every day after having been so convicted 
on which the contravention or failure continues/. 

. (3) This section shall not bind the Grown nor, unless the Central Government by notification 

in the official Gazette otherwise orders, any Federal Railway, 

[a] Inserted by Ordinance 54 of 1944, S. 6. [18-12-1944.] 

10. (1) After the date on which the Scheme is put into operation no person shall, except as 
Prohibition of certain in- a person authorised by the Central Government as its agent to issue 

surance business. policies in pursuance of the Scheme, carry on the business of insuring 

employers in British India against the liabilities for insurance against which the Scheme provides 

(2) Nothing in sub section (1) applies to any policy of insurance entered into before the date 
on which the Scheme is put into operation and current after that date or to any policy of insurance 
covering liabilities undertaken in excess of the liabilities imposed by this Act. 

(3) Whoever contravenes the provisions of sub-section (1) shall be punishable with fine 
which may extend to five thousand rupees and with a further fine which may extend to one 
thousand rupees for every day after the first on which the contravention continues. 

11. (1) The Central Government shall establish a fund for the purposes of this Act to be 
War Injuries Oompensa- Galled the War Injuries Compensation Insurance Fund into which shall 

ilon Insurance Fund. be paid all sums received by the Central Government by way of insur- 

ance premiums under the Scheme or by way of payments made on composition of offences under 
section 17 ^[or any provision of law corresponding thereto in force in an Indian State or in the 
French Establishments in India or in the territories (hereinafter referred to as Administered Areas) 
set out in the Second Schedule] or by way of expenses or compensation awarded by a Court under 
section 546 of the Code of Criminal Procedure, 1898 (v of 1898), out of any fine imposed under this 
Act, or by way of penalties imposed under the Scheme, and out of which shall be paid all sums 
required for the discharge by the Central Government of any of its liabilities under this Act or the 
Scheme, or for the payment by the Central Government of the remuneration and expenses of agents 
employed for the purposes of the Scheme, or for the payment by the Central Government of 
the costs of administering the Scheme : 

Provided that no payment from the Fund shall be made in discharge of any liability of the 
Crown to pay compensation to workmen employed by it, 

(2) If at any time the sum standing to the credit of the Fund is less than the sum for the 
tiime being necessary for the adequate discharge of the purposes of the Fund, the Central Govern- 
ment shall pay into the Fund as an advance out of general revenues such amount as the Central 
Government considers necessary. 

(3) If when all payments which have to be made out of the Fund have been defrayedi any 
balance remains in the Fund, the balance shall be constituted into a Fund to be utilised and 
administered by the Central Government for the benefit of workmen. 
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(4i) The Central Government shall prepare in such form and manner as maybe prescribed 
and shall publish every six months an account of all sums received into and paid out of the Fund, 
[a] Inserted by Ordinance 54 of 1944, S, 7 [18-12-1944.3 

12i (l) Where a person (in this section referrred to as the principal) uses, in the course of or 
Piincipals and contractors, for the purposes of his trade or business, the services of workmen tem- 
porarily lent or let on hire to him by arrangement with another person with whom the woikmen 
have entered into contracts of service or apprenticeship, or in the course of or for the purposes of 
his trade or business, contracts with any other person for the execution by or under such other 
person of the whole or any part of any work which is ordinarily part of the trade or business of the 
principal (either such other person being in this section referred to as the contractor) the principal 
shall obtain from the contractor the name of the agent of the Central Government acting under 
section 8 with whom he intends to insure, and shall report to that aj^ent the existence of his 
arrangement or contract with the contractor. 

Notwithstanding anything elsewhere contained in this Act, m any such case as is referred 
to in sub-section (IJ, it shall not be necessary for the contractor to insure against the liabilities 
imposed on him by this Act in respect of workmen employed by him whose services are lent or let 
on hire on such an arrangement or used in the execution of work on such a contract as is referred 
|}0 in sub-section ( 1)^ where the arrangement or contract is for a term ot less than one month. 

(3) The Scheme may make provision for the supply by a contractor to a principal of any 
information necessary to enable the purposes of this section to be carried out including provision 
lor punishment by fine not exceeding one thousand rupees for the contravention of any requirement 
of the Scheme. 

13. (1) Any person authorised in this behalf by the Central Government may, for the purpose 
Power of Central Govern- of ascertaining whether the requirements of this Act and of the Schema 
Blent to obtain information. Rave been complied with, require any emi^loyer to submit to him such 
accounts, books or other documents or to furnish to him such information or to give such certificates 
as he^may reasonably think necessary. 

(2) Whoever wilfully obstructs any person in the exercise of his powers under this section or 
falls without reasonable excuse to comply with any request made thereunder shall, in respect of 
each occasion on which any such obstruction or failure takes place, be punishable with fine which 
may extend to one thousand rupees, 

(3) Whoever in purporting to comply with his obligations under this section knowingly or 
recklessly makes a statement false in a material particular shall be punishable with fine which may 
extend to one thousand rupees. 

4^. (1) Without prejudice to the provisions of sub-section (2) of section 9, where any person 
Recovery o f premium has failed to insure as or to the full amount required by this Act and 
unpaid. the Scheme and has thereby evaded the payment by way of premium of 

any money which he would have had to pay in accordance with the provisions of the Scheme bur 
for such failure, an officer authorised in this behalf by the Central Government may determine the 
amount payment of which has been so evaded, and the amount so determined shall be payable by 
such person and shall be recoverable from him as provided in sub-section (2). 

(2) Any sum payable in accordance with the provisions of the Scheme by way of premium 
on a policy of insurance issued under the Scheme and any amount determined as payable under 
sub section (1) shall be recoverable as an arrear of land-revenue. 

(3) Any person against whom a determination is made under sub-section (1) may, within 
ihe prescribed period, appeal against such determination to the Central Government whose decision 
6hall be final, 

45. Where an employer has failed to take out a policy of insurance as required by sub- 
Payment of compensation section ( 1) of section 9. or having taken out a policy of insurance as 
where employer has failed to required by that sub-section has failed to make the payments by way of 
premium thereon which are subsequently due from him in accordance 
with the provisions of the Scheme, payment of any compensation for the payment of which he is 
liable under this Act may be made out of the Fund, and the sum so paid together with a penalty 
of such amount not exceeding the sum so paid as may be determined by an officer authorised in 

X063 & 1064 A. M. 
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this behalf by the Central Government shall be recoverable from the employer as an arrear of land 
reventie for payment into the Fund. 

16. No prosecution for any offence punishable under this Act shall be instituted against any 
Limitation of prosecutions, person except by or with the consent of the Central Govemnaent or an 
authority authorised in this behalf by the Central Government. 

1*1, Any offence punishable under sub-section (2) of section 9 may, either before or after the 
Composition of offences, institution of the prosecution, Ibe compounded by the Central Governmenl 
or by any authority authorised in this behalf by the Central Government on payment for credit 
no the Fund of such sum as the Central Government or such authority, as the case may bOa 
thinks fit. 

18. (1) No suit, prosecution or other legal proceeding shall lie against any person for any- 
Bar of legal proceedings, thing which is in good faith done or intended to be done under this Act, 

(2) No suit shall be maintainable in any civil Court against the Central Government or a 
person acting as its agent under section 8 for the refund of any money paid or purporting to have 
been paid by way of premium on a policy of insurance taken out or purporting to have been taken 
out under this Act, 

19. The Central Government shall exempt any employer from the provisions of this Act 
Power to exempt employers, on the employer s request, if satisfied that he has before the commence- 

ment of this Act entered into a contract with insurers substantially covering the liabilities imposed 
on him by this Act, for so long as that contract continues. 

20. (1) The Central Government may, by notification in the official Gazette, make rules to 
Power to make rules. carry into effect the provisions of this Act, 

(2) "Without prejudice to the generality of the foregoing power such rules may prescribe — 

(a) the principles to be followed in ascertaining the total wages bill of an employers 
including provision for the exclusion therefrom of certain categories of wages or of 
certain elements included in the definition of wages ; 

(b) the form of the policies of insurance referred to in sub-section (2) of section V ; 

ic) the period referred to in clause (g) of sub-section (6J oi section 7 ; 

af V- ^ J 

(e) the date and the period referred to in sub-section (1) oi section 9 ; 

(f) the form of and the manner of preparing and publishing the account referred to in 
sub-section (4) of section 11 ; 

(g) the periods referred to in sub-section (8) oi section 14. 

[a] Clause (d)^ namely, *‘(d) the associations referred to in the proviso to section 8 was omitted by Ord^ 

54 of 1944, S. 8. [18-12-1944.] 

21. (l) If the Central Government is satisfied that by the law of an Indian State ®[of of the 
Application of the Scheme French Establishments in India or of the Administered Areas] provision 

to Indian States. has been made substantially corresponding to the provision made 

by this Act imposing liabilities upon empolyers and requiring them to take out policies of 
insurance covering such liabilities, the Central Government may by notification in the ofiSdal 
Gazette, declare that this section shall apply ^ [to the territory of that State or of those Establish- 
ments or comprising the Administered Areas]. 

(2) On the application of this section to any ‘^[such territory] the Scheme made under this 
Act shall extend to the undertaking by the Central Government in respect of employers in that 
^[territory] of the same liabilities in the same manner, to the same extent and subject to th© sams 
conditions as if such employers were in British India. 

(8) On the application of this section to any ^[such territory] the provisions of section lO 
shall be deemed to prohibit any person except a person authorised by the Central Government as 
its agent to issue policies in pursuance of the Scheme from carrying on after the date of the iiolifi- 
cation by which this section is applied the business of insuring employers in that ^[terriory] against 
liabilities insurance against which is provided under the Scheme. 

[a] Inserted by Ordinance 54 of 1944, S. 9. [18-12-1944.] [b] BuhsiUuied ibid,, for ^‘to that State/! 

[cl BubsUtutedf ibid.j for “State/’ 
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THE ^ [FIRST] SCHEDULE, 
[See sections 2 flj and 5 (1).'] 


Item Ko.l 
1 

Injury. | 

Percentage of disability. 

1 

Loss of two or more limbs. | 

Lunacy. j 

Jacksonian epilepsy. | 

Very severe facial disfigurement. I 

100 

2 

Loss of right arm above or at the elbow. ! 

90 

3 

Severe facial disfigurement. > 

Total loss of speech. \ 

Loss of left arm above or at the elbow. e 

; Loss of right arm below the elbow. ’ 

Loss of leg at or above the knee. 

70 

4 

Loss of left arm below the elbow. 

Loss of leg below the knee. 

Permanent total loss of hearing. 

60 

5 

Loss of one eye. 

Loss of right thumb or four fingers of right hand. 

50 

6 

Loss of all toes of both feet above knuckle. 

Loss of left thumb or four fingers of left hand or three 
fingers of right hand. 

40 

7 

Loss of all toes of one foot above knuckle. 

Loss of all toes of both feet at or below knuckle. 

80 

8 

Limited restriction of movement of joints through injury 
without penetration, limited function of limb through 
fracture. 

Loss of two fingers of either hand, 

, Compound fracture of thumb or two or more fingers of 
either hand with impaired funccion, 

20 

9 

Loss of one phalanx of thumb, 

Loss of index finger. 

Loss of great toe. 

10 


[a] Inserted by Ord. 54 of 1944, S, 10. [18-12-1944,] 


THE SECOND SCHEDULE.^ 
iSeo Section II (1).] 

1. The Cantonment of Baroda. 

2. The Administered Areas in the Western India States Agency specified in the Western India States 

Administered Areas (Application of Laws) Order, 1937, 

3. The Administered Areas in the Central India Agency specified in the Central India Administered Areas 

(Application of Laws) Order, 1937. 

4. The Gwalior Residency Area, 

5. The District of Abu. 

6. The Administered Areas in the Hyderabad State specified in the Hyderabad Administered Areas (Appli- 

cation of Laws) Order, 1937. 

7. The Civil and Military Station of Bangalore. 

8. The Kolhapur Residency Area and the Wadi Jaghir, 

9. The railway lands in the |Western India States Agency specified in the notification of the Political 

Department Nos. 189-1, B. and 190-1. B.* dated 8th September 1987, 

10. The Rajputana and Central India Railway lands specified in the Rajputana and Central India Railway 

Lands (Application of Laws) Order, 1937. 

11. The Punjab States railway lands specified in the Punjab States Railway Lands (Application of Laws) 

Order, 1939. ^ 

12. The Thana Circles in the Bewa Kantha Agency in the Gujrat States Agency and the Bangs/ 

13. The British Reserve in Manipur. 

14. The Shillong Administered Areas. 

[a] The second Schedule was added by Ordinance 54 of 1944, S. 10. [18-12-1944.] 
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[THE] WASTE LANDS (CLAIMS) ACT, 1863.^ 


(Act No, xxni of 1863 .) 

[lOth Marcht 1868,] 

An Act to provide for the adjudication of claims to waste lands. 

Whereas it is expedient to make special provision for the speedy adjudication of clams 
Preamble. which may be preferred to waste lands proposed to be sold, or otherwise dealt with^ 
on account of ^[the Provincial] Government, and of objections taken to the sale or other dis- 
position of such lands; It is enacted as follows ; — 

[a] The Act has been declared to be in force in the whole of British India, except as regards the Scheduled 
Districts — See Act XV of 1874, S, 3. 

Short title has been given by the Indian Short Titles Act (XI Y of 1897). 


Preamble — Note 1 

[1] This Act is drastic in its character and mates 
great invasion on private rights ; party relying on 
it has onus &f strict proof on it. (Vol 3) 1916 P 0 141 
(146) : 43 Ind App 303 ; 44 Cai 328 (PC). 

[2] Applicability not confined only to lands held by 
Government. (Vol 3) 1916 P C 141 (144) ; 44 Cal 328 : 
43 Ind App 303 (PC). 

[But see (’86) 12 Cal 279 (286) (DB). [Queer 


Whether Act applies at all to any lands which are not 
waste at date of sale or whether it applies to any lands 
except those which are property of Government.) 

[3] Act must be strictly construed. (Vol 3) 1916 P C 
141 (144, 145) : 44 Cal 328 : 43 Ind App 303 (PC), 

[4] The only claims dealt with by Act 23 of 1865 
are claims set up by persons objecting to or complain- 
ing of sale lands as waste lands, (’86) 12 Gal 279 
(286) (DB). 
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It has been declared under the Scheduled Districts Act (XIY of 1874) to be in force in the following 
ioheduled Districts*. — 


West Jalpaiguri 

The Districts of Hazaribagh, Lohardaga (now the 
Banchi District, see Calcutta Gazette, 1899, 

Pt. I, p. 44) and Manbhum, and Pargana 
Dhaibhom, and the Kolhan in the District of 
Singbhum ... 

The Porahat estate in the Singbhum District 

Sumaon and Garhwal ... 

The scheduled portion of the Mirzapur District 

Jaunsar Bawar 

The Districts of Hazara, Peshawar, Kohat, Bannu, 

Dera Ismail Khan, and Hera Ghazi Khan. 

(Portions of the Districts of Hazara, Bannu, 

Dera Ismail Khan and Dera Ghazi Khan and 
uhe District of Peshawar and Kohat now form 
the N.-W. F. P., see Gazette of India, 1901, 

Pt. I, p. 857, and tb%d., 1902, Pt. I, p. 575; but 
its application to that part of the Hazara 
District known as Upper Tanawal has been 
barred by the Hazara (Uppar Tanawal) Begula- 
tion, 1900 (Reg. 2 [II] of 1900).) ... 

The District of Lahaul ... 

The District of Sylhet 

The Districts of Kamrup, Naugong, Darrang, 
Sibsagar, Lakhimpur, Goalpara (excluding the 
Eastern Dvars), and Kachar (excluding the 
North Kachar Hills) 

It has been declared, under the same Act, S. 3 (b), 
not to be in force in the Scheduled Districts of 
Ganjam and Vizagapatam 

It has been extended, under the same Act, to the 
following Scheduled Districts: — 

The Western Dvars 

The Tarai of the Province of Agra — 

This Acs has been repealed in its application to Bombay 
Act, 1947 (Bom. Act XLVII of 1947.) 

[b] Inserted by A. 0. 


See Gazette of India ... 1881, Pt, L, p. 1. 


Ditto 

... 1881, Pt. I, p. 504. 

Ditto 

... 1897, Pt. I. p. 1059. 

Ditto 

... 1876, Pt. I, p. 605. 

Ditto 

... 1879, Pt. I, p. 383. 

Ditto 

... 1879, Pt. I, p. 382. 


Ditto 

1886, Pfe. I, p. 4b. 

Ditto 

1886, Pt. I, p. 301. 

Ditto 

1879, Pt.I, p. 631. 


Ditto 

... 1878, Pt. I, p. 533, 

Ditto 

... 1898, Pt. I. p. 872. 

Ditto 

... 1875, Pt. I, p. 497. 

Ditto 

„ 1876, Pt. I, p. 605. 


by the Waste Lands (Claims) (Bombay Repeal) 


1. When any claim shall be preferred to any waste land proposed to be sold or otherwise 
Provision for enquiry in dealt With on acoount of *[th6 Provincial Government] , or when any 
claims to land or objections objection shall be taken to the sale or other disposition of such land, 
to sale of same. Collector of the district in which such land is situate, or other officer 

performing the duties of a Collector of Land Eevenue in such district, by whatever name his 
office is designated, shall, if the claim or objection be preferred within the period mentioned in the 
advertisement to be issued for the sale or other disposition of such land, which period shall not 
he less than three months, proceed to make an enquiry into the claim or objections. 

[a] SubsUtuted for ‘Government’ by A. 0. 


2. The Collector or other officer as aforesaid shall call upon the claimant or objector to 
Procedure in such cases, produce any evidence, or documents, upon which he may rely in proof 
of his claim or objection, and, after considering the same, and making any furliher enquiry that 
may appear proper, shall dispose of the case by an order for the admission or rejection of the 
olaim or objection, and if the land is proposed to be sold, for the sale of the same subject to any 
condition or reservation which, to such Collector or other officer as aforesaid, shall appear to be 
proper. 

If the land is ordered to be sold subject to any condition or reservation, such condition or 
Notification of conditions, reservation shall, be notified to intending purchasers at the time of sale. 


Postponement of sale 3, Pending an enquiry into any olaim or objection under the last pre- 
pending enquiry, to allow ceding section, the Collector or other officer as aforesaid shall postpone the 
eiaimant to contest reiec- * L ... j. .i , t 

tion of claim. Other disposition of the land; 

and, if he shall order that such claim or objection be rejected, he shall further postpone the 
sale or other disposition of the land, to allow the claimant or objector to contest the order of rejec- 
tion in the manner hereinafter provided. 
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Sale to be stopped if claim Collector Or other officer as aforesaid shall consider the 

appear to be established, but claim or objection to be established, and that the sale or other disposi- 
may afterwards be proceeded tion of the land should not take place, he shall stop the sale or other 
disposition of the land : 

but such sale or other disposition of the land may afterwards be proceeded with if, on an 
order issued " "^'1 to try the claim or objection, as provided in section 6 of this Act, the 

claimant or objector shall fail to establish the same. 

[a] The words “by the Local Government’^ were repealed by the Decentralization Act, 1914 (4 [IV] of 1914), 
Scb. Pt. I. 

5. If the Collector or other officer as aforesaid shall order that the claim or objection ba 
Delivery to claimant of rejected, Or that the land be sold subject to any condition or reservation, 

copy of Older of rejection or or that it be otherwise dealt with, he shall cause a copy of such order to 
sale. he delivered to the claimant or objector ; 

and, if such claimant or objector shall not within one week from the delivery of such copy, 
Order when final. or within such further time as the Collector or other officer as aforesaid, 
lor any special reason to be recorded, shall see fit to grant, give notice in writing to such Collector 
or other officer as aforesaid, that he intends to contest such order, the order shall be final. 

If the claimant or objector shall, within the time allowed, give such notice, the Collector or 
Report to Board. other officer as aforesaid shall immediately make a report to the 

superior revenue- authority ’"[to which he is immediately subordinate] ; and shall forward with 
such report a copy of his order, stating fully all the circumstances of the case, and the evidence 
adduced in support, or otherwise, of the claim or objection ; 

and such * "’'] authority on the receipt of such report, and after calling for any further 

Decision of Board. information which it may consider necessary, may confirm, modify or 
reverse the order of the Collector or other officer as aforesaid. 

If the ®[ ' "j authority as aforesaid confirm the order of the Collector or other officer as 
Certidoation to Court, aforesaid, or modify such order in such manner as to leave any part of 
such order in force adverse to the claimant or objector, the Collector or other officer as aforesaid 
shall certify such order to the Court constituted as hereinafter provided ; 

Notice to claimant. ajid suoh Court shall forthwith give notice to the claimant or objector ; 

and, if such claimant or objector shall not * '' institute a suit in such Court t® 

Decision when final. establish his claim or objection, the order of the authority 

aforesaid shall be final. 

[a] The words “Board of Revenue or other” were repealed by the Decentralization Act, 1914 (4 [IV] of 1914), 
Sch., Pt. I. [b] inserted^ ibid, [c] The words “Board or other” were repealed^ ibid, [d] The words 
“within thirty days from the delivery of suoh notice from the Court” were repealed by the Indian Limitation 
Act, 1871 (9 [IX] of 1871); For limitation, see now the Indian Limitation Act, 190S (9 [IX] of 1908). 

6. The ‘[Provincial] Government may, within twelve months after the date on which the 
Power to order suit to try claim of any claimant of waste land, or the objection of any objector 

claim admitted by Collector. 9,3 aforesaid, shall have been admitted under this Act by the Collector 
01 ; other officer as aforesaid, direct a suit to be brought to try the claim or objection of the 
claimant or objector, in a Court constituted as hereinafter provided. 

[a] Substituted by A. 0. for “Local.’* 

7. For the investigation and trial of claims under this Act the ‘[Provincial] Government 
Special Court for trying shall constitute, in every district in which there may be any waste 

claims. lands capable of being sold or otherwise dealt with, on account of 

^[the Provincial] Government, a Court consisting of an uneven number of persons, not less than 
three, of whom the Judge of the district, or the officer presiding in the principal civil Court of 
original jurisdiction in the district, by whatever name his office may be designated, shall be one. 
Any one or more of the members of which such Court shall consist shall have power to make 
Power of members. all such orders in the case as may be necessary prior to the hearing of 
the suit : 

Provided that, whenever the Collector or other officer by whom the original enquiry was held 
Exclusion of ofacer making is the officer presiding in the principal civil Court of original jurisdic- 
origlnal enquiry. tion in the district, such officer shall not he a member of such Court. 

[a] Substituted by A. 0, for “Local.” [b] Inserted^ ibid. 
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8. Whenever any Court is cons t-itu ted under this Act, notice thereof shall be given by written 
oC constitution of proclamation, copies of which shall be affixed in the several Courts, and 
apeemi Courts. 2^2 the offices of the several Collectors and Magistrates of the district : 

and from the date of the issue of such proclamation no other Court shall be competent to 
culms not cognizable in ^i^tertain any claim or objection belonging to the class of claims or 
ather Courts. objections for the trial and determmation of which such Court is 

constituted, 

Se The Courts constituted under this Act shall he held at such place, or places, within the 
Special Courts where held, limits of their respective jurisdictions, as shall be considered most 
convenient. 

i§. In every suit instituted under section 5 of this Act the. claimant of the waste land, or 
Plaintiff and defendant in objector to the sale Or other disposition of such land, shall appear as 
suit under section 5. plaintiff; and the Collector or other officer as aforesaid shall appear as 

defendant on the part of ^'^[the Provincial] Government, 

Appearance Either party may appear by pleader or by agenii : 

Provided that, if such other officer as aforesaid be the presiding officer of the principal civil 
Prowso. Court of original jurisdiction in the district, the '^[Provincial] Government shedl 

appoint some other officer to appear as defendant in the case on its behalf. 

In any suit ordered to he instituted under section 6 of this Act, the ^[Provincial! 

FMatiff and defendant in Government, by any officer to be appointed for the purpose, shall appear 
suit under section 6. as plaintiff; and the claimant or objector as aforesaid shall appear as 

defendant. 

[a] Inserted by A. 0. [b] SuhsHhUed^ ihii., for “Local.” [c] The words *‘by the Local Government” were 

omUted by the Decentralization Act, 1914 (4 [IV] of 1914), Sch , Pt. I. 

il« In suits instituted under this Act, except as hereinafter provided, the proceedings shall 
Regulation of proceedings, be regulated, so far as they can be, by the Code of Civil Procedure. 

12. The Court shall fix a day for the appearance of the parties, and for the hearing of the 
Proeedare before hearing, suit, of which due notice shall be given to the parties or their agents; 

and on the day so fixed, the parties or their agents shall bring their witnesses into Court, together 
with any documents on which they may intend to rely in support of their respective statements. 

If either party reguire the assistance of the Court to procure the attendance of a witness on 
FroGUEiag attendance of such day, he shall apply to the Court in sufficient time before the day 
witnesses. fixed for the hearing of the suit; and the Court shall issue a subpoena 

requiring such witness to attend the Court on that day. 

It shall be competent to the Court to require the personal attendance of the claimant of the 
Power to require attend- waste land, Or objector, as aforesaid, on the day fixed for the bearing, 
•nee of eklmant. or at any subsequent stage of the suit. 

13. On the day fixed for the hearing of the suit, or as soon after as may be practicable, the 
Procedure on hearing. Court shall proceed to examine the claimant of the waste land, or the 

idfejeetor, or his agent (when bis personal attendance is not required), and the witnesses of the parties: 

and upon such examination, and after inspecting the documents of the parties, and making 
any further enquiry that may appear necessary, shall proceed to pass such order in the case as ii 
may conrsider just and proper. 

1^. No appeal shall lie from any decision or order passed under this Act, nor shall any such 
Ho appeal or revision. decision or order be open to revision. 

IS. If, on the trial of any suit under this Act, any question of law, or of usage having the 
Reference of question of force of law, or the construction of a document affecting the merits of 
law etc., to High Court etc. the case, shall arise, on which the Court shall entertain reasonable 
doubts, the Court may, either of its own motion, or on the application of any of the parties to the 
suit, draw up a statement of the case and submit it, with its own opinion, for the opinion of the 
High Court of Judicature, or of the highest civil Court of Appeal and Revision in the territory in 

yhioh the land is situate : 

Section 8 — Note 1 

[1] This E-eetion does not disable any person from [2] Notice to be given under the Act must be clear 
asserfeiog his rights in any way whatever except in the and not misleading where lands were wror^gly described 
®nQ ease in which the act forbids it and that is where he in notice of sale, the whole of proceedings under the 
n the claimant. It does not bar a person from defend- Act fall for want of proper basis. (Vol 3) 1916 P 0 141 
ag his position. i’S6) 12 Cal 279 (286) (DB). (145) : 44 Cal 828 : 43 Ind App 303 (PC). 
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Provided that it shall be the duty of every Court held under this Act to make such reference- 
When reference obliga- such High Court, Or Court of Appeal, if, in any suit under this Act, 
tory, any question shall arise involving any principle of general importance, 

or the righis of a class. 

16. The Court may proceed in the case notwithstanding a reference to the High Court, or 
Court may proceed not- other highest civil Court of Appeal as aforesaid; and may pass an order 

withstanding reference. Contingent upon the opinion of the High Court, or other Court as afore- 
said, on the point referred; 

but no final order for the sale or other disposition of the land in question in the suit, or for 
but not make final order, the admission or rejection of any claim or objection which shall be 
before the Court in such suit, shall be passed until the receipt of the order of the said High Court, 
or highest civil Court of Appeal, 

17. The record of cases disposed of by Courts constituted under this Act shall be deposited 
Becords of cases where amongst the records of the principal civil Court of original jurisdiction 

deposited. district in which the property in dispute is situate. 

18 Ho claim to any land, or to compensation or damages in respect of any land, sold or 
Limitation as to claims otherwise dealt with on account of ^[the Provincial] Government as 
to land sold or dealt with. waste land, shall be received after the expiration of three years from 
the date on which such land shall have been delivered by the [Provincial] Government to the 
purchaser, or otherwise dealt with. 

If within three years after any lands have been delivered by the [Provincial] Government 
Provision for such claims to the purchaser, or otherwise dealt with, any claimant or objector 
if preferred within time. sfiall prefer a claim to the land so delivered or otherwise dealt with, or 
an objection to such sale, or to compensation or damages in respect thereof, in the Court 
constituted under this Act for the district in which the land is situate, and shall show good and 
sufiacient reason for not having preferred his claim or objection to the Collector, or other officer as- 
aforesaid within the period limited under section 1 of this Act; such Court shall file the claim or 
objection, making the claimant or objector plaintiff, and the Collector of the district or other officer 
as aforesaid (with the like provision as aforesaid if such other officer be the presiding officer of the 
principal civil Court of original jurisdiction in the district) the defendant in the suit; 

and the foregoing provisions of this Act shall be applicable to the trial and determination of 
the suit. 

The report of the officer employed to give delivery, or to take possession, on the part of ^[the 
Provincial] Government, of the land sold or otherwise dealt with, shall be conclusive evidence m 
to the date on which such delivery was made, or possession was taken. 

[a] Inswted by A. 0. 

19. In any case in which the land has been sold, if the Court shall be of opinion that the 
If claim established, pos- claim of the claimant is established, the Court shall not award the 
session not to be given, but claimant possession of the land in dispute; but shall order him to receive 
compensation. [Provincial] Government treasury, by way of compensation, a 

sum equal to the price at which the land was sold, in addition to the costs of suit. 

[a] Inserted by A. 0. 


20. If the land shall have been sold subject to any condition or reservation, or shall not have 
When land sold not abso- been sold, but shall have been otherwise dealt with on account of the 
]uteiy,or not sold, but other- “[Provincial] Government, and the Court shall be of opinion that the 
wise dealt with, claim to such land, or the objection of an objector, is established, the 

Court shall award the claimant or objector to receive such sum, in respect of his interest in such 


Section 18 — Note 1 

[1] Limitation of three years is applicable to special 
Courts alone. (Vol 3) 1916 P 0 141 (U5) : 44 Cal 328 : 
43 Ind App 303 (PC). 

[2] There is nothing in the Act (Waste Lands Act) 
to prevent a person, who has a good title and has 
throughout been in possession, or who has a good title, 
and at any time succeeds in peaceably getting posses- 
sion and is not ousted in a possessory suit, or who, for 
any other reason, is in the advantageous position of a 
defendant, from defending his rights, in spite of any 
sale by Government under the Act. {’86) 12 Cal 279 
(285) (DB). 


[3] A purchaser of land sold as waste land under 
Act XXIII of 1863 cannot be compelled to grant a 
pattah to a person alleging himself to have been m 
occupation before the sale. If the claimant has omitted 
to come in due time to stay the sale, and the land has 
actually been sold his only remedy is by a suit under 
S. 18 for compensation, making the collector a defen- 
dant. (’67) 7 Suth W R 474 (475) (DB). 

[4] A trespasser may cultivate waste land and in 
that case he is liable to assessment. But want of 
assessment does not conclusively disprove title as 
against parties who are assessed, (Vol 12) 1925 Rang 
87 (88) : 2 Rang 488. 
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land, as shall be awarded in that behalf under the provisions of Act VI of 1857;^’ (for the acquisi- 
tion of land for pubUo purposes)t 

and thereupon the ^[Provincial] Government shall proceed under the said Act to obtain an 
award of the value of such interest. 

[a] XnsBried by A. 0. [b] See now the Land Acquisition Act, 1894 (1 [I] of 1894), S. 2. [c] SuUixtuted 

by A. 0, for “Local”, 


Government not barred 
from awarding compensa- 
tion for land absolutely sold, 
though claim be not prefer- 
red in time. 


21. An award under any of the provisions of the two last preceding sections shall be in full 
Award under two last satisfaction of the claim of the claimant or objector; and shall bar any future 

sections ^ to be in full claim on his part, in respect to the land in suit resting on the same cause 
satisfaction. action, or on a cause of action which existed prior to the date of the sale 

or other disposition of the land on account of *[the Provincial] Government. 

[a] Inserted by A. 0. 

22. Nothing in this Act shall be held to prevent the ^[Provincial] Government from award- 
ing to any claimant of waste land sold on account of ^[the Provincial] 
Government, on proof to the satisfaction of the ‘^[Provincial] Govern- 
ment of the claim of snch claimant (notwithstanding that he may not 
have preferred his claim either to the Collector or other officer as afore- 
said, or to the proper Court constituted under this Act, within the 

period prescribed by this Act), such amount as compensation for the said land, within the limit as 
to amount mentioned in section 19 of this Act, if the land have been sold not subject to any con- 
dition or reservation, as to such [Provincial] Government may seem proper. 

[a] Substituted by A. 0. for “Local”, [b] Inserted, ibid. 

23. If the land have been sold subject to any condition or reservation, or have been Other- 

Compensation for land disposed of, on account of *[the Provincial] Government, and any 

sold subject to condition, if claim to Such land, or objection to the sale or other disposition of the 
claim pro\ed, though not land, shall be proved to the satisfaction of the ^[Provincial] Government, 
preferred in time. although not preferred to the Collector or other officer as aforesaid, or 

to the Court constituted under this Act;, within the period prescribed by the Act, the ^[Provincial] 
Government may award to such claimant or objector such amount as to such ^[Provincial] 
Government may appear to be the value of the interest of such claimant or objector in such land, 
[a] Inserted by A. 0, [b] Substituted, tbih., for “Local”, 

Exercise of power of the ^[23 A. In a Province for which there is a Board of Eeveniie or a 
Provincial Government by Financial Commissioner, the powers and duties of the ^[Provincial 
the Board of Eevenue or the Government] under sections 6, 10, 22 and 23 may be exercised by such 
Einancial Commissioner. Board or Financial Commissioner, as the case may be.]^^ 

[a] Inserted by the Decentralization Act, 1914 (IV of 1914), Sch., Part L [b] Substituted for ‘Local Govern- 
ment’ by A. 0. [c] This section has been omitted in its applications to the United Provinces, see U. p. Board 
of Eevenue Act, 1922 (U. P. Act XII of 1922). 

2^. [Interpretation- clause. Number. Gend,er.] Bepealed by the Repealing and Amendivo 
Act, 19U (X of 19U), G. 3 and Sch. II. 
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Sections. 

1. Short title, extent and commencement. 

2. Definitions. 

3. Closing of shops. 

4. Weekly holidays in shops, restaurants and 

theatres. 

5. Additional half-holiday closing or holiday. 


Sections. 

6. No deduction or abatement to be made 

from wages. 

7. Inspectors. 

8. Powers of inspectors. 

9. Penalties, 

10. Eules. 

11. Power of exemption and suspension. 


STATEMENT OF OBJECTS AND REASONS. 


“It was suggested at the first conference of Labour 
Ministers held in January, 1940 that the Central 
Government should consider the question of passing an 
enabling measure giving Provincial Governments power 
by notification to provide for the compulsory closing of 


shops and commercial establishments for a minimuiu 
period of one day in the week, leaving it to the Provin- 
cial Governments to provide an extra half-holiday, ii 
they considered it necessary. The present Bill has been 
drafted after consultation with Provincial GoYernmenis 
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and further discussion at the second Conference of 
Labour Ministers held in January, 1941. The Bill will 
not come into eSect in any Province until the Govern- 
ment for that Province directs its application by noti- 
fication, either to the whole Province or any specified 
area within it. A further notification of the Provincial 
Government will be necessary to bring into application 
the provisions about an extra half- holiday. It is con- 
sidered desirable that Provincial Governments should 
have power to introduce by notification certain minimum 


provisions on uniform lines as embodied in the BUI, 
The Bill provides for payment of wages for holidays 
declared under it. Certain classes of persons and esta- 
blishments are excluded from its purview. It proposes 
to leave power with the Central Government in respect 
of establishments under its control and with Provincial 
Governments in respect of all other establishments with- 
in the Province, to make exceptions from or temporary 
suspension of the provisions of the proposed Act.” 

— Gazette of India, 1941, Fart Y, page 142. 


[THE] WEEKLY HOLIDAYS ACT, 1942. 


(ACT XYIII OP 1942).^ 

[3rd April, 1942.] 

An Act to provide for the grant of weekly holidays to persons employed 
in shops, restaurants and theatres. 

Whebeas it is expedient to provide for the grant of weekly holidays to persons employed 
in shops, restaurants and theatres; 

It is hereby enacted as follows: — 

[a] For Eeport of Select Committee, see Gazette of India 1942, Pt. V, p. 55. 

Short title, extent and 1. (1) This Act may be called the Weekly Holidays Act, 1942. 

commencement. 

f'2j It extends to the whole of British India. 

(3J It shall come into force in a Province or in a specified area within a Province only if 
the Provincial Government by notification in the official Gazette so directs. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(a) “establishment*' means a shop, restaurant or theatre; 

(dj “day” means a period of twenty-four hours beginning at midnight; 

(cj “restaurant” means any premises in which is carried on principally or wholly the 
business of supplying meals or refreshment to the public or a class of the public for 
consumption on the premises but does not include a restaurant attached to a theatre ; 

(d) “shop” includes any premises where any retail trade or business is carried on, in- 
cluding the business of a barber or hair dresser, and retail sales by auction, but 
excluding the sale of programmes, catalogues and other similar sales at theatres ; 

(e) “theatre” includes any premises intended principally or wholly for the presenta- 
tion of moving pictures, dramatic performances, or stage entertainments ; 

(fj “week” means a period of seven days beginning at midnight on Saturday. 

3. (ij Every shop shall remain entirely closed on one day of the week, which day shall 
Closing of shops. be specified by the shop-keeper in a notice permanently exhibited in a 
conspicuous place in the shop. 

( 2) The day so specified shall not be altered by the shop-keeper more often than once in 
three months. 

Weekly holidays in 4. Every person employed otherwise than in a confidential capa- 

shops, restaurants and city or in a position of management in any shop, restaurant or theatre 
^ shall be allowed in each week a holiday of one whole day : 

Provided that nothing in this section shall apply to any person whose total period of 
employment in the week including any days spent on authorised leave is less than six days or 
entitle to an additional holiday a person employed in a shop who has been allowed a whole 
holiday on the day on which the shop has remained closed in pursuance of section 3. 

d, (1) The Provincial Government may, by notification in the official Gazette, xeguire in 
Additional half - day respect of shops Or any specified class of shops that they shall be closed 
closing or holiday. at such hour in the afternoon of one week-day in every week in addi- 

tion to the day provided for by section 3 as may be fixed by the Provincial Government, and, 
in respect of theatres and restaurants or any specified class of either or both, that every person 
employed therein otherwise than in a confidential capacity or in a position of management shall 
be allowed in each week an additional holiday of one-half day commencing at such hour in the 
after-noon as may be fixed by the Provincial Government. 

(2) The Provincial Government may, for the purposes of this section, fix different hours for 
'different shops or different classes of shops or for different areas or for different times of the year. 
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(3) The weekly day on which a shop is closed in pursuance of a requirement under sub- 
section fl) shall be specified by the shop-keeper in a notice permanently exhibited in a cons- 
pionous place in the shop and shall not, be altered by the shop-keeper more often than once 
in three months. 


6. No deduction or abatement of the wages of any person employed in an establishment io 
No deduction or abate- Which this Act applies shall be made on account of any day or part of 

ment to be made from a day on which the establishment has remained closed or a holiday has 
been allowed in accordance with sections 3, 4 and 5, and if such person 
is employed on the basis that he would not ordinarily receive wages for such day or part 
of a day he shall none the less be paid for such day or part of a day the wages he would have 
drawn bad the establishment not remained closed or the holiday not been allowed on that day 
or part of a day. 

7. (Ij The Provincial Government may, by notification in the otficial Gazette, appoint 

Inspectors. persons to be inspecuors for the purposes of this Act within such local 

limits as it may assign to each such person. 

f 2) Every inspector appointed under this section shall be deemed to be a public servant 
within the meaning of section 21 of the Indian Penal Code (XLV of 1S80). 

Powers of Inspec- 8. ("l j Subject to any rules made in this behalf by the Provincial Gov- 

ernment, an inspector may, within the local limits for which he is appointed, — 
(a) enter and remain in any establishment to which this Act applies with such assistantss 
if any, being servants of the Crown, as he thinks fit; 

( h) make such examination of any such establishment and of any record, register or 
notice maintained therein in pursuance of rules made under clause (c) of sub-seotion 
(2) of section 10, and take on the spot or otherwise such evidence of any person 
as he may deem necessary for carrying out the purposes of this Act ; 

{c) exercise such other powers as may be necessary for carrying out the purposes of 
this Act. 

(2) Any person having the custody of any record, register or notice maintained in pursu- 
ance of rules made under clause (c) oi sub section (2) of section 10 shall be bound to produce it 
when so required by the inspector, but no person shall be compellable to answer any question if 
the answer may tend directly or indirectly to criminate himself. 


9. In the event of any contravention of the provisions of section 3, of section 4, of a require- 
ment imposed by notification under sub-section (1) oi section 5, or sec- 
ena ties. tion 6 , Or of the rules made under clause (o) of sub- section (2j of 

section 10, the proprietor or other person responsible for the management of xhe establishment 
in which such contravention takes place shall be punishable with fine which may extend, in the 
case of the first offence, to twenty-five rupees, and, in the case of a second or subsequent offence, 
to two hundred and fifty rupees. 


10. (1) The Provincial Government may, subject to the condition of previous publication 
.o by notification in the official Gazette, make rules for carrying out the 

purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, such 
rules may — 

(a) define the persons who shall be deemed to be employed in a confidential capacity or 
in a position of management for the purpose of sections 4 and 5 ; 

(h) regulate the exercise of their powers and the discharge of their duties by inspectors ; 

(c) require registers and records to be maintained and notices to be displayed in esta- 
blishments to which this Act applies and prescribe the form and contents thereof. 


11. The Central Government in respect of establishments under its control, and the Provin- 
Power of exemption cial Government in respect of all other establishments within the Province 
and suspension. r^ay, Subject to such conditions, if any, as it thinks fit to impose, exempt 

any establishment to which this Act applies from all or any specified provisions of this Act, and 
may, on any special occasion in connection with a fair or festival or a succession of public holi- 
days, suspend for a specified period the operation of this Act. 
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[THE INDIAN] WEIGHTS AND MEASURES OF CAPACITY ACT, 1871. 


(Act xsxi of 1871)® 


[30th October, 1871.] 

An act to regulate the Weights and Measures of Capacity of British India. 


Whereas it is expedient to provide for the ultimate adoption of a uniform system of 
Preamble. Weights and Measures of Capacity throughout British India; It is hereby 

enacted as follows: — 

[a.] For Statement of Objects and Reasons, see Gazette of India, 1871, Part V, page 398. 

This Act has been repealed in its application to — 

[a] the Bombay Presidency by the Bombay Weights and Measures Act, 1932 (Bom. Act XV of 1932), S. 47 
and Sch. II, Pt. II, [b] The Central Provinces by the 0. P. Weights and Measures of Capacity Act, 1928 
(C. P. Act II of 1928), S. 16. [c] Coorg by the Coorg Weights and Measures of Capacity Act, 1931 {Coorg Act 
I of 1931). [d] Orissa by the Orissa Weights and Measures Act, 1943 (Orissa Act VII of 1943), S. 40 and 
Sch. II. [e] The Punjab by the Punjab Weights and Measures Act, 1941 (Punj. Act XII of 1941), S. 40 and 
Sch. II. 

This Act, in so far as it relates to the establishment of standards of Weight, is repealed by the Standards 
of Weight Act, 1939 (IX of 1939), S. 6. 

^ I. — Preliminary. 

i. This Act may be called “the Indian Weights and Measures of Capacity Act, 1871” and 
Short title. Local extent. extends to the whole of British India. 


II. — Sta?idards. 

^2. The primary standard of weight shall be called a ser, and shall be a weight of metal in 
Standard of weight. the possession of the ^[Central Government], equal, when weighed in a 
vacuum, to the weight known in Prance as the Kilogramme de Archives. 

[a] Sm Preamble, f. n. [a], last para, [b] Substituted for “Government of India”, by A. 0. 

Section 2 — Note 1 weights is provided for parposes of comparison, it is 

[1] In comparing weights used in bazar allowance impossible to say with accuracy whether any particular 

must be made for wear and tear. (Vol 1) 1914 Lah 42 set of bazar weights differs so widelyfrom that standard 
(44) : 15 Cri L Jour 11 : 1913 Pun Re No. 20 Or. as to justify an inference of fraud. (Vol 1) 1914 Lah 

[2] Section 153, Or. P. C., expressly authorises an 42 (43, 44); 15 Cri L Jour 11: 1913 Pun Re No. 20i(0r.) 
inspection of weights and measures by an officer in [3.] “Ser”— Meaning of, explained with reference to 
charge of a police-station; until a set of standard S. 2 of Act XI of 1870. ('81) 3 All 404(406, 407)(DB y 
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Units oJ weights and measures of 3. The Tinits for weight and of measures of capacity shall 
^capacity. |30 

for weights, the said ser; 

for measures of capacity, a measure containing one such ser of water at its maximum den- 
sity weighed in a vacuum. 

The ^[appropriate Government] may, from time to time, by notification in the ^[Official 
Special 'weights and measures Gazette] declare the magnitude and denominations of the weights 
of capacity may be authorized. measures of capacity, other than the said units to be autho- 

rized under this Act : 

Provided that every such weight or measure of capacity shall be an integral multiple or 
integral sub-multiple of one of the units aforesaid. 

The ^[appropriate Government] may, in like manner, revoke such notification. 

Unless it be otherwise ordered in any such notification, the sub-divisions of all such weights 
and measures of capacity shall he expressed in decimal parts. 

[a] S'lhbsUtuted by A. 0. for “Governor- General in Council” for definition, see S. IS, mfia. [b] Suhstihiied 
hj A. 0. for “Gazette of India”. 


5. The ^[appropriate Government] may, from time to time, by notification in the ^[Official 
Districts how defined. Gazette], define the limits of districts for the purposes of this Act. 

The ^[appropriate Government] may, from time to time, by notification in the Official 
Sub-districts how defined. Gazette, define the limits of sub-districts for the purposes of this Act, 
[a] Substituted for “Governor-General in Council” by A. O. for definition of this term, see section 18. [b] 
Substituted for “Gazette of India” by A. 0, [c] Substituted for /‘Local Government” by A, 0. 

6. The ® [appropriate Government] may provide, for such districts as ^[it] thinks fit, proper 
Primary standards to be primary standards and sets of the said authorized weights and mea- 

provided. sures of capacity. 

Such standards shall, for the purposes of this Act, be deemed the standards for such dis- 
tricts. 

[a] Substituted for “Governor-General in Council” by A. 0. [b] Substituted for “be” by A. 0. 

7. The ^[appropriate] Government may provide, for such sub-districts as it thinks fit, copies 
Local standards to be pro- of such of the said authorized weights, and measures of capacity as shall 

Tided. be necessary to serve as local standards in such sub-districts. 

Such local standards shall be deemed correct, until they are provided to be otherwise. 

[a] Substituted by A. 0. for “Local”. 

III . — Use of neia Weights and Measures of CapaciUj. 


8. Whenever the ^[appropriate Government] considers that proper standard weights and 
Use of new weights and measures of capacity have been made available for the verification of 
measures of capacity in the weights and measures of capacity to be used by any Government 
Government offices, etc. municipal body or railway company, the ^[appropriate Govern- 

ment] may, by notification in the [Official Gazette] direct that, after a date to be fixed therein, 
all or any of the weights and measures of capacity, authorized as aforesaid, shall be used in deal- 
ings and contracts by such office, body or company; and may, in like manner, from time to time, 
alter or revoke such direction, 

[a] Substituted by A. 0., for “Governor-General in Council.” [b] Substituted by A, 0. for “Gazette of India.” 


9. After the date fixed in any notification under section 8, all dealings and contracts had and 
Contracts by weight or made by the officers, bodies, or companies^ mentioned in such notifica- 
measure of capacity. tion, for any work to be done or goods to be sold or delivered by weight 

or measure of capacity, shall, in the absence of a special agreement to the contrary, be deemed to 
be had and made according to the weights or measures of capacity directed in such iiotifi.catioix to 
be used by such officers, bodies or companies. 


JU. — Wardens, 

10. The [appropriate Government] shall appoint Wardens for the custody of the primary 
Appointment of Wardens, and local standards and sets of authorized weights and measures of 
capacity hereinbefore mentioned. 

The [appropriate Government] may, at any time, suspend or remove any such Warden, and 
appoint another. 

[a] Substituted by A, 0. for ‘'Governor-General in Council, and the Local Government, respectively.” 
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[THE INDIAK] WEIGHTS AND MEASUKES OP CAPACITY ACT* 1871 C SS 11-18] 


lie The ^[appropriate Government] may, from time to time, make rules consistent with, this 
Powers to make rules. Act for regulating the following matters 

(a) the appointment of Wardens; 

(b) the guidance of Wardens in all matters connected with the performance of their 
duties; 

(c) the provision, replacement, custody, and use of the standards; 

(d) the method of verifying local standards and weights, weighing machines and mea- 
sures of capacity authorized under this Act, and balances', and of certifying such 
verification : provided that such verification shall not be required to be made 
oftener than once in two years; 

(e) the errors which may be tolerated in weights, weighing machines, and measures of 
capacity authorized under this Act; and in balances; 

(f) the shapes, proportions, and dimensions to be given to weights, weighing machines 
and measures of capacity authorized under this Act, and to balances, and the 
materials of which they may be made; 

(g) marking weights and measures of capacity authorized under this Act with their 
several denominations; 

(h) the conditions under which Government offices, municipal bodies, and railway 
companies, shall be subject to inspection and verification of the weights, weighing 
machines, and measures of capacity authorized under this Act, and of the balances 
used by them; 

(i) the fees to be paid for verifying, correcting, and certifying the verification of weights, 
weighing machines and measures of capacity authorized under this Act, and of 
balances 

[a] Substituted by A. 0., for “Governor-General in Council.’* 

Publication of rules. 12. Such rules shall be published in the ^[Official Gazette]. 

And the ^[appropriate Government] may, by notification in the ^[Official Gazette] declare 
Rules, when specially ap- that, from and after a day to be named therein, all or any of the said 
plied, to have force of law. r^ies shall come into force in respect of any Government office, municipal 
body or railway company ; and thereupon, to the extent specified in such notification, such rules 
or rule shall have the force of law. 

[a] Substituted by A. 0., for “Gazette of India”, [b] Substituted ibid, for “Governor* General in Council”. 

Officers of Government 13. All officers of Government, municipal officers, and officers and 

and others to comply with servants of railway companies shall comply with such rules so far as 
' they concern them, and pay such fees as the said rules shall prescribe. 

1$. The Warden may deface, or render incapable of use, or refuse to verify, correct or mark, 
Warden may refuse to anything brought to him for verification or correction, which appears to 
verify or correct things unfit, him unfit for verification or correction. 

15. Any of the powers and duties conferred and imposed by this Act on a Warden may be 
Exercise of any of War- exercised and performed by any other officer whom the ^[appropriate] 

den’s powers. Government may, from time to time, appoint, 

[a] Substituted by A. 0. for “Local”. 

16. Whoever knowingly counterfeits any mark used by a Warden under section 11, shall be 
Counterfeiting Warden’s punished with imprisonment for a term which may extend to three 

marks. years, and shall also be liable to fine. 

17. The ^[appropriate Government] may, from time to time, prepare tables of the equivalents 
Tables of equivalents. of weights and measures of capacity, other than those authorized under 

this Act, in terms of the weights and measures of capacity so authorized, and the equivalents so 
stated, after notification in the ^[Official Gazette] shall be deemed the true equivalents. 

[a] Substituted by A. 0. for “Local”, [b] Substituted, ibid, for “Local Official Gazette”. 

®'[18» In this Act the appropriate Government means, in relation to standards of weight, the 
Definition of appropriate Central Government,! and in relation to measures of capacity, the Provim 
4jovernment. cial Government.] 

[a] Added by A. 0. 
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Sections. 

1. Short title and extent. 

2. Whipping added to punishments described 
in Act XLV of 1860. 

B. Offences punishable with whipping in lieu 
of other punishment. 

4. Offences punishable with whipping in lieu 
of or in addition to other punishment. 


Sections. 

5. Juvenile offenders when punishable wuth 
whipping. 

6. Special provision as to punishment with 
whipping in frontier districts. 

7. [BepeaUd.l 

8. [Eepealed.] 

The Schedule — [Eepealed. 1 


Statement of Objects and Reasons, 


The first paragraph of the Statement ot Objects and 
Beasons is as follows : “The object of this Bill is to 
amend the law relating to the punishment of whipping 
Eo as to restrict the classes of ofiences for which that 
punishment may be inflicted and to limit the number 
of officers who maybe empowered to award it.” (Gazette 
of India, 1908, Part V, page 222.) 

However, the Select Committee in their Report state: 
®‘The Whipping Act, 1864, has already been the sub- 
ject of various partial repeals and amendments, and 


very little of the original Act now remains on the sta- 
tute-book. A further amending Act does not in the 
circumstances seem to be desirable. We have, therefore, 
prepared a consolidating Bill, which repeals the Whip- 
ping Act, 1864, with its amending enactments, and 
reproduces the law as contained therein with the amend- 
ments proposed in the Bill as introduced and certain 
further amendments now suggested by us.” (Gazette of 
India, 1909, Part V, page 47). 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 
— Adapted by A. 0. 

— Supplemented in Bombay by Bom. Act 27 of 1947, 
r — Repealed in part by Acts 17 of 1914 ; 1 of 1938. 


[THE] WHIPPING ACT, 1909. 


(Act IV OF 1909.)^ 

[22nd March, 1909.] 

An Act to consolidate and amend the law o^elating to the punishment of whipping. 


Whereas it is expedient to consolidate and amend the law relating to the punishment of 
whipping ; It is hereby enacted as follows : — 

[a] For S. 0. R. see Gazette of India, 1908, Pfc. V, p. 222 ; for Report of Select Committee, see %h%d^ 1909, Pt, Y, 
p. 47 ; This Act has been declared to be in force in the Khandmals District by the Khandmals Laws Regulation, 
1936 (Reg. 4 [iv] of 1936), S. 3 and Sch.; and in the Angul District by the Angul Laws Regulation, 1936 (Reg. 5 
£v] of 1936), S, 3 and Sch, 

Short title and extent, 1. (l) This Act may be called the Whipping Act, 1909 ; and 
(2 ) It extends to the whole of British India, inclusive of British Baluchistan and the Santhal 
Parganas. 


Section 1 — Note 1 

[1] The Act applies only to ofiences under Penal 
Code; and not to ofiences made punishable by special 
and Local Laws. (’97*01) 1 Upp Bur Rul 392 (392). 

[2] As the Act is a highly penal enactment, it must 
be construed in the sense most favourable to the subject. 
(Vol 1) 1914 Low Bur 145 (146) ; 7 Low Bur Bui 63 : 
15 Cri L Jour 3. 

[3] The Act is not a special law; it creates no fresh 
ofiences, but merely provides a supplementary or alter- 
native form of punishment for ofiences which are 
already punishable primarily under the Penal Code or 
(in case of juvenile ofiender) other enactments. (Vol 1) 
1914 Low Bur 145 (146) : 7 Low Bur Rul 63 : 15 
Cri L Jour 3. 

[4] The Act does not empower a Court after passing 
sentence of imprisonment, to commute it to a sentence 
of whipping; sentence of whipping should be passed 
directly. (’09) 10 Cri L Jour 120 (121) : 5 Low Bur 
Bui 22. (1900*1902) 1 Low Bur Bui 92, Eel. on.) 

[5] The Act does not deal with attempts to commit 


ofiences punishable with whipping. [See Ss. 2, 3 and 4 
of Act Y1 of 1864). (’72-1892) Low Bur Rul 531 (532)^ 
(’72-1892) Low Bur Rul 399 (399). (In case of males 
under certain age, whipping may not be awarded for 
ofience of attempting to commit offence.) 

[6] Act has no application to ofience under 
S. 354, Penal Code, where the accuse^ci is eighteen years 
old. (Vol 29) 1942 Bom 78 (78) : 43 Cri L Jour 475 
(DB). 

[7] The Indian Penal Code and Code of Oriniinai 
Procedure must be read as if Whipping Act formed part 
of Penal Code from date of its enactment; in passing a 
sentence of whipping, a Magistrate is exercising his 
ordinary jurisdiction. (’71) 7 Beng L R 165 (169) (FB|. 

[8] Reading preamble and first section together of 
Act VI of 1864 the eSeot is that S. 53j Penal Code, 
must be read as if whipping were mentioned in it as 
one of the punishments to which offenders are liable 
under the provisions of the Code and that all 'whipping 
under Act VI of 1864 must be deemed to be whipping 
under the provisions of Penal Code. (’68) 9 Suth W R 
Gr 41 (41, 43) (FB). 
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[THE] WHIPPING ACT, 1909 


[ S 2 N 1-3 ] 


WliippiDg added to 2. In addition to the punishments described in Section 5B of the Indian 

puBiskments describ- Code, offenders are also liable to the punishment of whipping, 

ed in Act XL V, 2860, 


SECTION 2 — SYNOPSIS 

1. Whipping as penalty. 

2. Postponement of sentence. 

3. Substitution and enhancement. 

1. Whipping as penalty. — [1] Whipping is one 
of penalties presented by Pena! Code within the mean- 
ing of S. 46, Criminal P. 0. (’68)^9 Suth W R (Cr) 41 
(42) (FB). 

[2] Section 2 only lays down as a general proposition 
that oSendeis ate also li^ibie to punishment of Whipp- 
ing in addition to punishment described in S. 53, 
Penal Code, which does not include whipping. (Vol 26) 
1939 Oudh 222 (223): 40 Gri L Jour 621 : 14 Luck 634. 

[3] If a person is convicted at some time of two or 
more offences punishable under the Penal Code, Court 
can award sentence of whipping m addition to penal- 
ties prescribed by Penal Code. (’71) 7 Beng L R 165 
(167) (EB), 

[4] Word “Punishments” in S, 2 of Act VI of 1864 
may be interpreted to mean total of punishments 
awarded, and so, where whipping ia inflicted no other 
punishment as prescribed by Penal Code is allowable. 
(’91) Rat Un Cr C 564 (564) (DB). 

[5] If a person has been convicted of two ofiences 
arising out of same facts and terms of imprisonment 
awarded m these two cases exceed seven years, he 
cannot be punished with whipping. (’35 )36 Ori L Jour 
1050 (1051) (Rang). ((Vol 17) 1930 Rang 138 ; 7 Rang 
769 : 31 Gri L Jour 176, EoZZowed.) 

[6] The Act is one in the construction and carrying 
out of which very many difficult questions arise; in no 
case can a Magistrate be justified in passing a sentence 
jof whipping if he has any doubt as to his legal com- 
petency to do so. (’68) 9 Suth W E (Or) 41 (43, 45) 
(FB)'E(’83) 7 Bom 303 (304) (DB). (A person appointed 
as a second class Magistrate under Act X of 1872, is not 
tiompetent after passing of Act X of 1882 to pass a 
sentence of whipping unless he is specially empowered 
to do so.) 

[7] Section 565, Criminal P. C., must be construed 
strictly and Court’s power is limited to cases therein 
specifically described and does not extend to cases where 
a sentence of whipping instead of transportation or im- 
prisonment is passed, (’ll) 11 Cri L Jour 691 (692) : 
35 Bom 137 (DB). 

[8] Bection 395, Criminal P. C. — Words “Court 
which passed sentence” do not mean same officer who 
passed original sentence — District Magistrate can com- 
mute sentences of whipping to one of imprisonment if 
accused is physically unfit to receive stripes. (’01) 1901 
Pun Re No. 33 (Cr.) Page 96 (97, 98). 

[9] Effect of Whipping Act is to make whipping a 
punishment under Penal Code and it is competent to 
Magistrate on a second conviction at the same time to 
award a sentence of whipping either in substitution for 
or in addition to imprisonment subject to restrictions 
in Whipping Act itself. (’69-70) 5 Mad H C E (App) 
18 (23) (FB). 

[10] Double sentences of whipping are not contem- 
plated by the Whipping Act. Double sentences of 
■whipping are illegal and concurrent sentences are also 
illegal. When a person is convicted of two offences at 
one trial, the proper course is to eentenoa the accused 
to one of whipping in lieu of any other punishment 
and not to pass a sentence of whipping on each charge 
and order that they should run concurrently, (Vol 24) 
1937 Rang 286 (286, 287) : 38 Cri L»Jour 878 : 1937 
Bang L R 366. ® (Vol 24) 1937 'Rang 310 (311) : 38 
Cri h Jour^lOlS. ((’11) 12 Ori L Jour 465 *. 6 Low Bur 


Rul 22, Eel on.) tp (’ll) 12 Cri L Jour 465 (465) : 6 
Low Bur Rul 22 (Rang) 

[11] If a person is convicted at the same time of two 
or more offences punishable under the Penal Code, it is 
lawful for Courts in addition to penalties prescribed by 
Penal Code to sentence prisoner to whipping. (’71) 7 
Beng L R 165 (171) (FB). 

[See also (1870) 14 Suth WR(Cr) 7 (7) (DB).®(1868) 
9 Suth W E (Cr) 41 (47) (FB).] 

[12] Sentence of whipping in addition to other 
punishment is not legal for one of two offences of the 
same character of which a prisoner is simultaneously 
convicted. (’85) 1885 Pun Re No. 8 (Or) p. 19 (20)(DB). 

2. Postponement of sentence. — [1] Section 390, 
Criminal Procedure Code authorises court to pass a 
sentence of whipping and to fix place and time of execu- 
tion. It does not contemplate postponement of execution 
of sentence to any day other than that of sentence. 
(1897) Rat Un Cr C. 906 (907) (DB) ij((’81)1881 All W N 
138 (138) ‘I* (’80) 1880 Pun Re No 34 (Cr.) Page 81 (82) 
(DB) (Order postponing whipping until release is illegal.) 
»F(1873) 20 Suth W R (Cr) 72 (73) (DB)5'(1872) Rat Un 
Cr C 68 (68) (DB). 

[2] Sentence of whipping cannot be carried out after 
expiry of 15 days fixed in S. 9 of Act VI of 1864; any 
direction to contrary in a warrant addressed to jail 
Superintendant is illegal, (1870-71) 6 Mad H C R (App) 
38 (38). 

[3] Meaning of words “execution shall be stayed” in 
S. 11 of Act VI of 1864-~-ReadiDg sections 11 and 12 
together it means that whipping cannot be executed In 
instalments, (1866-68) 3 Mad H C R (App) 1 (1). 

[4] Criminal Procedure Code makes no provision 
whereby a Magistrate imposing sentence of whipping 
only can suspend its execution; it is only where whipp- 
ing is added to imprisonment in an appealable case that 
whipping may and ought to be postponed under S. 391, 
Criminal Procedure Code. (’03) 26 Mad 465 (466) 
(D B). 

[But see (’02) 4 Bom L R 436 (437) (D B).] 

3. Substitution and enhancement, — [1] Grant- 
ing that whipping is a degrading punishment, substitu- 
tion of rigorous imprisonment for whipping would, in 
some circumstances amount to enhancement of punish- 
ment. (’71) 6 Beng L R App 95 (96) (DB). 

[2] In case of adults substitution of a sentence of 30 
stripes for a sentence of one year’s rigorous imprison- 
ment or more or a substitution of a sentence of 25 
stripes for a sentence of nine months’ rigorous imprison- 
ment or more or a substitution of a sentence of 20 
stripes for a sentence of six months’ imprisonment or 
more is not ordinarily an enhancement of sentence with- 
in the meaning of S. 423 (1) (b) of Criminal P. C. and- 
in the case of a person under 16 years of age the sub- 
stitution of a sentence of 15 stripes for a sentence of 
imprisonment for six months or more or a subotitution 
of a sentence of 10 stripes for a sentence of imprison- 
ment for three months or more is not ordinarily an 
enhancement of sentence. But the substitution of a 
sentence of 30 stripes for a sentence of three months’ 
rigorous imprisonment is an enhancement and therefore 
an illegal sentence under S. 423 (1) (b) of the Code. 
(Vol 16) 1929 Rang 177 (179) : 7 Rang 319 : 30 Or. L 
Jour 986 (F B). 

[3] Where a Magistrate has ordered detention in 
Borstal School of an offender, the Sessions Judge has 
no power to substitute for it a sentence of whipping as 
that would be enhancing the sentence, (Vol 27) 1940 
Bang 81 (82) ; 1939 Rang L R 744 ; 41 Cr. L Jour 455 
(D B). 
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OSeaees punisbable with whipping 3, Whoever commits any of the following offences, 

In lieu of other punishment. namely : 

(a) theft, as defined in section 378 of the Indian Penal Code other than theft by a clerk or 
servant of property in possession of his master ; 

(h) theft in a building, tent or vessel, as defined in section S80 of the said Code ; 

(g) theft after preparation for causing death or hurt, as defined in section 882 of the said 
Code ; 

^d) lurking house* trespass, or house-breaking, as defined in sections 443 and 445 of the said 
Code, in order to the committing of any offence punishable with whipping under this 
section ; 

(e) lurking house-trespass by night, or house. breaking by night, as defined in sections 444 
and 446 of the said Code, in order to the committing of any offence punishable with 
w^hipping under this section ; 

^may be punished with whipping in lieu of any punishment to which he may for such offence be 
liable under the said Code. 


Section 2— Note 3(contd.) 

[4] Substitution of legal sentence in lieu of whip- 
ping which is illegal amounts to enhancement of sentence. 
(Vol 22) 1935 Bang 64 (65) : 12 Rang 607 : 36 Cri. L 
lour 366. {(*71) 6 Beng L R (App) 95 (D B) Relied on.) 

[5] There is no express provision of law which pro- 
hibits an appellate Court from passing a sentence of 
whipping in appeal; there is nothing in the Whipping 
Act or in the Criminal Procedure Code apart from pre- 
vision against enhancement of sentence, which forbids 
it. (Vol 16) 1929 Rang 177 (179) : 7 Rang 319 : SO Cri. L 
Jour 986 (F B). 

[6] Appellate Court reducing sentence of imprison- 
ment and awarding whipping ■— Sentence of whipping 
amounts to enhancement of sentence and is illegal. 
(’05) 2 Weir 487 (487) (D B). 

[7] Power of Magistrate in appeal to alter sentence 
in such a way as to enhance sentence discussed. (’95) 
17 All 67 (63) (D B). 

[8] No general rule can be laid down to determine 
what is or what is not an enhancement of sentence 
where only a portion of sentence is altered to a punish- 
ment of a lesser degree of severity; in each ease Court 
has to consider what is the ef ect of alteration, (Vol 1) 
1914 All 530 (531) : 36 All 485 : 15 Cri. L Jour 519. ^ 
(1900) 27 Cal 175 (176, 178) (D B). 

IS&e (*99) 23 Bom 439 (441) (DB) ^ (’07) 80 Mad 103 
(105) (F B).3 

[9] Sentencing offender to some punishment under 
Penal Code and then converting it into whipping is 
plainly illegal. (*97) 1897 Eat Un Cri Cas 906 (907) (DB). 

[10] Conviction under S. 411, 1. P. C, — Sentence of 
fine or in default imprisonment — On appeal sentence 
altered to one of whipping in lieu of term of imprison- 
ment awarded in default of payment of fine — Held 
whipping could be substituted for fine and not in lieu 
of remaining term of imprisonment which accused was 
to suffer for default of payment of fine. (*77) 1877 Rat 
Un CcL Cas 131 (131) (D B). 

SECTION 3-SYNOPSIS 

1 . Scope and applicability, 

2. Whipping in lieu of any other punishment, 

3. Section 3 (d) and (e). 

1. Scope and applicability. — [1] Section 3 of Act 
VI of 1964 (Whipping Act) applies to juvenile as well 
as to adult offenders, (*70) 7, Bom HOB (Cr) 70 (71) 
(D B). 

[2] A comparison of Ss. 3 and 4 makes it clear that 
in regard to the offences mentioned in S. 3, the inten- 
tion of the Legislature was that whipping should be 
inflicted, if at all, in lieu of any punishment to which 
the offender may be liable under the Penal Code (Vol 26) 
1939 Oudh 222 (223) ; 40 Cri L Jour 621;14 Luck 634. 

[3] Section 3 permits whipping in lieu of any punish- 


ment for which the offender is liable under the Cri mi. 
nal Procedure Code to imprisonment, irrespective of age. 
(Vol 28) 1941 Sind 48 (48) : 42 Cri L Jour 403 : I L B 
(1940) Kar 477 (DB). 

[4] Difference between Ss. 3 and 4 pointed out. (Voi 
22) 1935 Pat 435 (436) : 36 Cri L Jour 1497 : 15 Pat 
44 (DB). 

[5] Sections 5 and 3 should be read together and 
these sections must be read with the sections of Crimi- 
nal Procedure Code relating to whipping. (Vol 28) 1941 
Sind 48 (48) ; 42 Cri L Jour 403:1 I4 B (1940) Ear 477 
(BB). 

[6] The order passed under S. 25, Burma Prevention 
of Crime Act, 1930, is a punishment within the mean- 
ing of S. 3 of the Whipping Act. (Vol 27) 1940 Bang 
81 (82) ; 41 Cri L Jour 455:1939 Bang L R 744 (DB). 

[7] Sentence of whipping for attempt to commit 
theft, when accused is not a juvenile, is illegal. (’03- 
04) 2 Low BurRull23 (123)>P(’72-’92) 1872-92 LowBur 
Eul 338 (338). (Conviction first of an attempt under 
S. 379, I. P. 0. and then a conviction of an effected 
theft under S. 379, 1. P. C. will not justify a double 
sentence of whipping and imprisonment.) 

[8] Sentence of whipping passed for offence under 

S. 380 read with S. 109, 1. P, C. is not legal. (Vol 24) 
1937 Rang 310 (310):38 Cri L Jour 1013. ((Vol 1) 1914 
Low But 145 : 7 Low Bur Eul 63 : 15 Cri L Jour 3 
and (Vol 16) 1929 Eang 203, 7 Rang 329 ; 30Cri L 
Jour 961 (FE), Bel. on;.) (Vol 1) 1914 Low Bur 145 
(146) : 7 Low Bur Eul 63 ; 15 Cri L Jour 3 (’99) 12 

C P L R (Cr) 1 (1). 

2. Whipping in lieu of any other punish- 
ment. — [1] Word ‘punishment’ in S. 3 of the Whipping 
Act refers to the total of punishment awardable. In 
lieu of punishing the offender by imprisoning him or 
fining him the Court may punish him with whipping. 
But a fine in addition to whipping is illegal. (Vol 12) 
1925 Mad 183 (184) : 25 Cri L Jour 1185 © (70126) 
1939 Oudh 222 (223) : 40 Cri L Jour 521 : 14 Luck 
6345'(Vol 24) 1937 Eang 310 (310, 311): 38 Cri L Jour 
1013»l.{Vol 22) 1935 Pat 435 (436) ; 15 Pat 44 ; 36 Cri 
L Jour 1497 (DB). (An order under S. 665, Criminal 
P. C. in addition to sentence of whipping and in the 
absence of a sentence of imprisonment is illegal, being 
contrary to S. 565 of the C(>de.)»J‘(Vol 4) 1917 Low Bur 
76 (76) : 8 Low Bur Eul 466 : 18 Cri L Jour 773, 
(Intention of the law is frustrated by ordering a man to 
be whipped after he has already served part of a sen- 
tence of imprisonment.) Vol 5) 1918 XJpp Bur 1 (1): 3 
Upp Bur Eul 32:19 Cri L Jour 207 {Do.]>I<( 97-01) 1 tJpp 
Bur Bui 391 (391) (’97) 1897 Rat Un Cr C 906 (907) 

(DB). (Meaning of S. 2, Act No, VI of 1864, (now S. 3} 
is that whipping may be awarded in lieu of total punish- 
ment provided for offence in Penal Cod8.’j'P(’92) 16 Bom 

1065 & 1066 A. M, 
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[the] whipping act, 1909 


[S 3 N 2— S 4 mj 


Ofiences punishable with whipping 

in lieu oi or in addition to other Whoever ; 

punishment. 

(a) abets, commits or attempts to commit, rape, as defined in section 375 of the Indian 

Penal Code ; 

(b) compels, or induces any person by fear of bodily injury, to submit to an unnatural 

offence as defined in section 377 of the said Code ; 

(c) voluntarily causes hurt in committing or attempting to commit robbery, as defined m 

section 390 of the said Code ; 

( d) commits dacoity as defined in section 391 of the said Code ; 

may be punished with whipping in lieu of or in addition to any other punishment to wMch he 
may for such offence, abetment or attempt be liable under the said Code. 

PROVINCIAL AMENDMENT. 

BOMBAY. 

Section 2 of the Bombay (Emergency Powers) Whipping Act, 1947, (Bom. Act XVII of 1947) is as follows:— 
“2. In addition to the persons who may be punished with whipping under section 4 of the Whipping: 
Pumshment of whipping Act, 1909, whoever commits or abets the commission of any offence punishable 
for certain offences. under sections 147, 148, 324, 325, 326, 435 or 436 of the Indian Penal Code may be 

punished with whipping in addition to any punishment to which he may he liable for such offence or for abetment 
of such offence under the said Code.” 


Section 3 — Note 2 (contd.) 

357 (358) (D B). (Whipping in addition to fine for con- 
viction for theft is illegal.) 

[2] Conviction under S. 382, Penal Code — First 
offence of the kind — Sentence of whipping passed is 
legal and cannot be enhanced by addition to it of term 
of imprisonment or by adding to it additional number 
of stripes. (’91) 1891 Eat Un Cr C 537 (537) (DB). 
(Section 393, Criminal P. 0. prohibits execution of sen- 
tence of whipping in instalments.) 

3 Section 3 (d) and (e), — [1] Section 3 (d) of 
Act IV of 1909 does not make every house-trespass or 
house-breaking punishable with whipping, but only 
where commission of offence is “in order to the commit- 
ting of any offence punishable with whipping under this 
section ” (Vol 12) 1925 All 591 (592) : 26 Cri L Jour 
1282>J^(’97'01) 1 Upp Bur Eul 354 (354). 

[See also (’71) 6 Beng L R (App) 95 (96) (DB). (Case 
under old Act.)] 

[2] The offence of outraging a woman’s modesty not 
being punishable with whipping, house-breaking in 
order to commit that offence cannot be so punished. 
(Yol 12) 1925 All 591 (592) : 26 Cri L Jour 1282. 

[3] Conviction for attempting to commit house-break- 
ing by night with intent to commit theft — Sentence of 
18 months rigorous imprisonment and 50 lashes — Held 
sentence of whipping was illegal. (’66*67) 3 Bom H C R 
(Cr) 37 (37). 

Section 4 — Note 1 

[1] A comparison of Ss, 3 and 4 of Act leaves no 
room for doubt that in regard to offences mentioned in 
S, 3 intention was that whipping should be inflicted in 
lieu of any other punishment and it is only in cases of 
offences under Ss. 375, 377, 390 and 391, Penal Code 
and of abetment of or attempt at an offence under 
S. 375 that a person can be punished with whipping in 
addition to any punishment that can be awarded under 
Penal Code. (Vol 26) 1939 Oudh 222 (223) : 14 Luck 
634 : 40 Cri L Jour 521. 

[2] According tp the Whipping Act, the sentence of 
whipping in lieu of imprisonment is regarded as a sen- 
tence reserved for graver form of offences, and S. 4 (4) 
of the Act does not contemplate the offence of sodomy 
only. It imposes a special penalty upon the offence of 
sodomy combined with aggravating circumstances. 
(Yol 19) 1932 Sind 143 (144) : 33 Cri L Jour 900 (DB). 

[3] Section 4, cL (b) does not apply to convictions 
under S. 377 read with S. 511, Penal Code. (Yol 25) 
1988 All 16 (17) j 39 Cri L Jour 233, 


[4] Section 3, Whipping Act VI of 1864 (now S. 4) m 
amended by Act III of 1895 must be read subject to 
provisions of S. 391 (3), Criminal P. C, (’02) 4 Bom 
L R 436 (437) (DB). 

[5] Theft is not an offence which is punishable with 
whipping in addition to imprisonment by S. 4, though 
it may, under S. 3, be punished with whipping in lieu 
of imprisonment. (Yol 22) 1935 Rang 64 (64) : 13 Rang 
607 ; 36 Cri L Jour 366. 

[6] When a person inflicts pain upon another and 
when the offence is one which permits of the penalty 
of whipping, it is a good thing to inflict that penalty. 
There are, of course, circumstances in which the actual 
hurt caused is very slight and that is a circumstance 
to which attention has to be paid. (Yol 9) 1922 All 245 
(246) : 23 Cri L Jour 274 : 44 All 588 (DB). 

[7] Under S. 4 of the Whipping Act a sentence of 
whipping may be imposed where in the commission of a- 
robbery, hurt is caused. (Yol 9) 1922 All 245 (246) : 2S 
Cri L Jour 274 : 44 All 538 (DB). 

[8] Conviction under Ss. 326 and 324, 1. P. C. — Direc- 
tion to send accused to Borstal School for first offence 
and whipping for second off ence held not illegal. (Vol 21) 
1934 Bang 125 (126); 12 Rang 344: 35 Cri L Jour 959 
(DB). (Detention in Borstal School may b© valuaMe 
to avoid accused acquiring criminal habit such as- 
thieving but doubtful in cases where accused gives way 
to violence or fails to control his passions.) ^ (Vol 21) 
1934 Rang 123 (123, 124); 12 Rang 349 : 35 Cri L Jour 
903 (DB). 

(Sentence of whipping in addition to punishment 
under S. 25, Prevention of Crime (Young Offenders) 
Act, 1930, is illegal.) 

[9] An additional punishment of whipping cannot 
be passed on a person who has received an adequate 
substantive sentence for an offence under S. 436, Penal 
Code. (Yol 16) 1928 Oudh 111 ( 111 ) : 29 Cri L Jour 
666 . 

[10] There can be no justification for taking into 
account period of imprisonment to which a man has 
already been sentenced before commission of offence 
for which sentence of whipping with or without im- 
prisonment is passed in the computation of maximum 
period of imprisonment fixed by S. 393, Or. P. C. 
as amended by Whipping (Burma Amendment) Act 
1927. (Yol 21) 1934 Rang 58 (59, 60) : 12 Rang 404*. 
35 Cri L Jour 1027. 

[But see (Yol 17) 1930 Rang 138 (139): 7 Rang 7691 
31 Cri L Jour 176.] 
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Juvenile ofenderawhen punishable 5. Any juvenile offender who abets, commits or attempts 

with whipping. to commit — 

(a) any offence punishable under the Indian Penal Code, escept'offences specified in Chapter 
VI and in sections 153A and 505 of that Code and offences punishable with 
death, or 

(h) any offence punishable under any other law with imprisonment which the ^[Provincial 
Government] may, by ^notification in the ^[Official Gazette], specify in this behalf, 
may be punished with whipping in lieu of any other punishment to which he may for such offence, 
abetment or attempt be liable. 

Explanation In this section the expression “juvenile offender” means an offender w’-hom 

the Court, after making such enquiry (if any) as may be deemed necessary, shall find to bo under 
sixteen years of age, the finding of the Court in all cases being final and conclusive. 

[a] Substituted by A. 0., for “Governor-General in Council*’, [b] See Gazette of India, 1920, Pt. I, p. 1868. 
[c] Substituted by A. 0., for “Gazette of India”. 

6. Whenever any ^[Provincial Government! has, by notification in the Official Gazette, 
Special provision declared the provisions of this section to be in force in any frontier district 

as to punishment Or any wild tract of country within the jurisdiction of such ^[Provincial 
with^ whipping in Government], any person who in such district or tract of country after such 
frontier districts. notification as aforesaid commits any offence punishable under the Indian 
Penal Code with imprisonment for three years or upwards, may be punished with whipping in lieu 
of any other punishment to which he may be liable under the said Code. 

[a] Substituted by A. 0., for “Local Government”. 

7. [Amendment of section 892, Act V, 1898.] Bepealed by the Bepealing Act, 1988 (1 [l] 
of 1988), S, 2 and Sch, 


Section 4 — Note 1 (contd.) 

[11] Section 4 is analogous to Sa. 397 and 398 I. P.C. 
in this respect. (Yol 15) 1928 Bang 112 (112) : 6 Kang 
48 *. 29 Cri L Jour 618. 

[12] A sentence ol whipping plus fine is not legal 
in the case of an ofience where imprisonment is im- 
perative under Penal Code, (Vol 22) 1935 Bang 219 
<221) : 13 Bang 115 : 36 Cri L Jour 1129 (DB). 

[13] Sentence of imprisonment with whippicg added 
might be passed on offender, though javenile, under 
S. 3 of old Act (but now S. 4). (' 92-96) 1 TJpp Bur Bui 
331 (331). 

[14] A Magistrate should not reject sentence of 
whipping merely on ground that accused is young and 
frail unless he has medical opinion in support of 
Ms own. (Yol26) 1939 Bang 383 (384): 41 Cri L Jour 22. 

[15] Section 3 of Act Y1 of 1864 corresponding to 
present Section 4 applies to juvenile as well as to adult 
offenders. (’70) 7 Bom H C E (Or) 70 (71) (DB). 

SECTION 5 — SYNOPSIS 

1. Scope and applicability, 

2. Explanation. 

1. Scope and applicability. [1] Section 5, 
Whipping Act, is meant to be applied in proper cases 
alternatively with Ss. 3 and 4 which apply to juvenile 
offenders as well as to offenders who are not within the 
definition of juvenile offenders. Section 5 does not 
supersede S. 4. (Vol 19) 1932 Pat 334 (335) : 34 Cri L 
Jour 10 (DB)^(*73) 1873 Bat Un Cr G 78 (78) (DB). 
(Sections 2, 3 and 4 apply to javenile offenders as well 
as 5th.) 

[2] Section 5 of Act (YI of 1864) as amended by 
Act III of 1895 applies only to offences punishable 
under Indian Penal Code and not to offences under 
Kail ways Act. (»98) 11 C P L K 8 (8). 

[3] A sentence of whipping in one case cannot be 
ordered to run concurrently with another sentence 
passed in another case, (’ll) 12 Cri L Jour 465 (465): 

6 Low But Kul 22. (Word “concurrent” properly 
applies only to sentences of imprisonment.) 

[4] If the sentence of whipping is passed, no other 
sentence can be passed, for the whipping is considered 


to be in lieu of either a single punishment or a com- 
bined punishment. (Yol 11) 1924 All 455 (465,456): 46 
All 174: 25 Cri L Jour 772 (DB) © (Yol 27) 1940 Bang 
81 (82) : 1989 Kang L K 744: 41 Cri L Jour 455 (DB). 
(Alternatives for Magistrates in ease of juvenile offen- 
ders under S. 380, 1, P. 0. stated.) ^ (Vol 21) 1934 All 
976 (977) ; 57 All 395 : 36 Cri L Jour 368. (Distinction 
between Ss. 5 and 4 pointed out ) ^ (Yol 1) 1914 Low 
Bur 212 (213) : 8 Low Kul 143 : 15 Cri L Jour 538 
(*09) 10 Cri L Jour 120 (121) : 5 Low Bur Kul 22. 
(Section 5 does not authorise Court to pass sentence of 
whipping in lieu of transportation or imprisonment 
under Whipping Act and at the same time to pass 
sentence of fine under Penal Code.) ^ (*92’96) 1 
Upp Bur Bui 331 (331) ^ (’85) 1885 All W N 178 (178). 

[But see (Yol 16) 1929 All 322 (324) : 30 Cri L Jour 
1087 (DB). (A sentence of imprisonment can be inflicted 
in the case of a juvenile in addition to whipping and 
the High Court has power to inflict a sentence of im- 
prisonment, even when the sentence of whipping passed 
by the lower Court has already been carried out. 7 
Bom H C B Cri 70, Disting.} 

[5] To bring 'a case under S. 5, it is essential to 
come to a finding that the offender is under sixteen 
years of age. (Vol 19) 1932 Pat 334 (335) : 34 Cri L 
Jour 10 (DB) ^ (’84) 6 All 482 (483). 

2. Explanation.— [1] Binding of Magistrate as to 
age of accused is final under S. 5, Explanation. (Vol I) 
1914 Low Bur 212 (213): 8 Low Bur Kul 143 : 15 Cri L 
Jour 538. (Whipping under S. 5 is in “lieu of any other 
punishment” and it would not be lawful to add any 
other punishment to the punishment which has already 
been inflicted.) 

[2] Expression “juvenile offender” in S. 5 means an 
offender under 16 years of age. {'72-92) 1872-92 Low 
Bur Kul 355 (355)5^(’94) 7 C P L B 32 (33). (A Magis- 
trate could not inflict sentence of whipping for offences 
under: S. 307, Penal Code on person between 16 and 17 
years of age.) 

[3] The word “Gomt” does not exclude the Appellate 
Court. (Yol 16) 1929 All 322 (324) : 30 Cri L Jour 1087 
(DB), 
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[THE] WHITE PHOSPHOEUS MATCHES PROHIBITION ACT, 1913 


8. [Repeals.] Bepealed by the Second Bepealing and Amending Act, 1914 (17 [XVII] 
of 1914)i S. 3 and Sch, IL 

THE SCHEDULE. [EimotmentQ repealed.] Bepealed by the Second Bepealing and 
Ainejidinrj Act, 1914 (17 [XVII] of 1914)^ S, 3 and Sch, II, 


riHE] WHITE PHOSPHORUS MATCHES PROHIBITION ACT, 1913 

(ACT Y OF 1913). 

STATEMENT OF OBJECTS AND REASONS 


^‘The objecl; of this Bill is to prohibit the importation 
into, and the manufacture and sale in, British India of 
matches which contain white (yellow) phosphorus. 

The provisions of the Bill follow, so far as is neces- 
sary and practicable, the lines of the English White 
Phosphorus Matches Prohibition Act, 1908 (8 Edw. 7, 
eh. 42). 

The Bill was introduced into the Council of the 
Governor-General for making Laws and Regulations on 
the 22Dd September 1911, At the Council meeting of 
the 1st March 1912, however, objections were raised to 
its passage on the ground that the necessity for the pro- 
posed legislation had not been substantiated ; and it 
was decided to postpone the consideration of the Bill for 
one year and to obtain, in the meantime, additional in- 
formation regarding (1) the accuracy or otherwise, of 
the statement that modern methods of manufacture have 
eliminated the danger of necrosis, and (2) the availability 
o! suitable brands of non-phosphorus strike- anywhere 
matches for use in India, having in view the climatic 
conditions and the importance of not increasing the cost 
of matches to consumers of the lower classes. The Bill 
was accordingly withdrawn on the understanding that 
it would be re-introduced in the cold weather of 1913. 

With reference to the first point the following facta 
have been ascertained regarding the continued oceuc- 
rence of necrosis in Sweden, Norway, Belgium and the 
United btates of America, which have not joined the 
Berne International Convention and which profess to 
have adopted the latest and most improved methods of 
manufacture. In Sweden, between the years 1902 and 
1910, as shown by the official reports of the Inspectors 
of match factories in that country, there were 16 admit- 
ted cases of necrosis besides a number of doubtful cases. 
In 1905 there were no cases, and the Inspectors* reports 
announced the extinction of the disease ; but in 1806 
there were no less than seven cases, and there was one 
case in each of the years 1908 to 1910. In Norway, the 
numto of persons exposed to poisonous fumes in match 
manufacture is only about 250. In their report for 
1907-08, the factory Inspectors in that country stated 
that it might be assumed that the precautionary mea- 
sures adopted, the introduction of new systems of venti- 
lation, and the observance of the special regulations had 
resulted in the complete elimination of the disease. 
Notwithstanding, there was a case of necrosis in each of 
the years 1909 and 1910. In Belgium, where four fac- 
tories use white phosphorus, there was a case of necrosis 
in 1908, and the Belgian Annual Report on Factory 
Inspection in 1909 diseioses the fact that there were 
two cases of phosphorns poisoning in that year in spite 
of strict observance of the required precautions. In the 
United States of America, in a joint investigation re- 
cently undertakea by the American Bureau of Labour 
and the American Section of the International Associa- 
lion of Labour Legislation, 15 cases of phosphorus 
necrosis were discovered by Federal officials in an in- 
vestigation covering 15 out of the 16 American match 
factories ; and subsequent personal enquiries conducted 
by the President of the American Section indicated 


that for four of these factories alone the number should 
have been increased to 80. In view of these and similar 
disclosures an Act was passed in the United States of 
America on the 9th April 1912 imposing a tax on white 
phosphorus matches and prohibiting their import and 
export. The facts stated above show that the latest in- 
formaiton available does not substantiate the assertion 
that improved methods of manufacture are sufficient to 
stamp out necrosis. 

The Vienna Medical Society in 1908, also, in report- 
ing after detailed enquiry that about 20 deaths from 
phosphorus necrosis occurred annually in Austria, de- 
clared that the best regulations fail to stamp out the 
disease. The experience of the United Kingdom was 
similar, the Chief Inspector of Factories in England re- 
porting in June 1910 that the absence of known cases of 
necrosis is itself inconclusive, the cases which occurred in 
Great Britain being (at first) ascertained with difficulty. 

That a similar view is held in almost all civilized 
countries is indicated by the list of countries which have 
joined the Convention or have, without joining it, effec- 
tually controlled the manufacture of matches. The Eu- 
ropean countries adhearing to the Convention are 
France, Germany, Holland, Denmark, Switzerland, 
Luxembourg, Italy, Finland, Spain and the United 
Kingdom. In Austria, an Act prohibiting the use and 
manufacture of white phosphorus matches was passed 
in July 1909, and in Hungary and Mexico similar Acts 
were passed in 1912. In Russia, as now in the United 
States of America, a differential tax is imposed on white 
phosphorus matches and in the latter country, as already 
stated, their import and export is prohibited. In Greece, 
Rortugal, Rumania, Bulgaria, Servia and Venezuela 
the manufacture of matches is a State monopoly and is 
therefore under control, and in Sweden the importation 
and consumption of white phosphorus matches is prohi- 
bited though their manufacture for export is allowed. 
The Convention has also been joined by almost all the 
French, Dutch and British Colonies, including the 
Union of South Africa and New Zealand. Australia also 
has prohibited the importation of white phosphorus 
matches since December 1908, and Tasmania has pro- 
hibited both their sale and manufacture. 

V7ith regard to the second question, it has been as- 
certained that a large proportion of the brands of strike- 
any where matches in use in the United Kingdom do not 
contain white phosphorus. The results of the official 
tests made in England by the Board of Customs and Ex- 
cise for the purpose of distinguishing white phosphorus 
matches, up to December 1911, showed, that, out of 271 
brands of strike-any where matches tested, only eleven 
were found to contain white phosphorus. Figures have 
been obtained from the Indian Custom Houses of the 
imports of matches during the year 1911-12. The pro- 
portion of strike-anywbere matches imported was ml in 
Rangoon, 25 per cent, at Calcutta, 51*8 per cent, at 
Karachi, 60 per cent, at Bombay and 76-8 per cent, at 
Madras, All these, with the exception of half a dozen 
brands from Austria, were found by chemical test to 
contain white phosphorus. The fact that the use of white 
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phosphorus matches is smaller in Bengal than in other 
parts of India, and has for years been non-existent in 
Burma without causing any practical inconvenience, 
goes to disprove the assertion that the white phosphorus 
match is the only one which is suitable for a damp cli- 
mate such as India in the monsoon, Bengal and Burma 
being two of the provinces with the heaviest rainfall. An 
additional argument to this eSect is provided by the list 
of tropical countries which, as already stated, have joined 
the Berne Convention; for instance — British East Africa, 
Mauritius, the Seychelles, Southern and Northern Nige- 
ria, 'Uganda, Fiji, Gambia, the Gold Coast, Sierra Leone, 
Bermuda, Somaliland, Sladagascar, etc, Morever, as a 


result of experiments made in England on behalf of the 
Home Office, it has been definitely stated that there is 
no evidence that a match containing white phosphorus 
is of necessity, as regards resistance to damp, in any way 
superior to a phosphorus sesqui-sulphide match not 
containing white phosphorus. Figures have been obtain- 
ed of the prices in diSerent parts of India, during 1911- 
12, of cheap safety matches, and strike-anywhere 
matches with and without white phosphorus. It has been 
ascertained that there is practically no difference in price 
between the cheap safety match and the lucifer matcli 
(whether containing white phosphorus or not)/’ 

—Gazette of India, 1912, Part V, page 220. 


[THE] WHITE PHOSPHORUS MATCHES PROHIBITION ACT, 1913. 

(Act V of IDIS)*" 

[7th March, 1913,] 

An Act to proliihit the importation^ manufacture and sale of matches made with 

tvhiie phosphorus. 


Whereas it is expedient to prohibit the importation, manufacture and sale of matches made 
with white phosphorus; It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of India, 1913, Pt. V, p. 35. 

The Act has been dedared to be in force in British Baluchistan by the British Baluchistan Laws Regula- 
tion, 1913 (Reg. 2 [II] of 1913), 8. 3; in the Sonthal Parganss by Notification under the Sonthal Parganas Seitle- 
ment Regulation, 1872 {Reg, 3 [III] of 1872), See Bihar and Orissa Gazette, 1914, Pt. II, p. 413. 

Short title, extent and ( i) Act may he called the White Phosphorus Matches Prohi- 

commencement. bition Act, 1913. 

(2) It extends to the whole of British India; and 

(8) It shall come into force on the first day of July, 1913, with the exception of section 6, 
which shall come into force on the first day of July, 1914. 

Definition . 2* In this Act, “white phosphorus*’ means the substance commonly 

known as white or yellow phosphorus. 


3. [Prohibition of importation by addition to section 18, Act VIII of 1878] Bepealed ly the 
Bepealing Act, 1938 (I [l] of 1938), S, 2 and Sch, 

Prohibition of use of white phos- i* (l) No person shall use white phosphorus in the 

phorus in manufacture of matches. manufacture of matches. 

(2) Any person who uses, or permits the use by any person under bis control, of white phos- 
phorus in the manufacture of matches, shall be punishable with fine w^hich may extend to two 
hundred rupees. 

Power of Tmspect-or of (l) Every person who manufactures matches shall allow an 

Factories to take samples Inspector of Factories appointed under the Indian Factories Act, 1911,^ at 
of material used inmanu- any time to take for analysis sufficient samples of any material in use or 
facture. mixed for use, in such manufacture : 

Provided that any such person may, at the time the sample is taken, and on providing the 
necessary appliances, require the Inspector to divide the sample so taken into two parts, and to 
mark, seal and deliver to him one part. 

(2) Any person who refuses to permit any such Inspector of Factories as aforesaid to take a 
sample, in accordance with the provisions of sub-section (1), shall be punishable with fine which 
may extend to two hundred rupees. 

[a] See now the Factories Act, 1934 (25 [XXV] of 1934). 

Prohibition of sale. 0 ^ (ij person shall sell, or offer or expose for sale, or have in his 

possession for the purposes of sale, any matches made with white phosphorus. 

(2) Any person who contravenes the provisions of * sub. section (1) may, on complaint to a 
Presidency Magistrate, Sub. divisional Magistrate or Magistrate of the first class, be ordered to 
forfeit any such matches in his possession, and any matches so forfeited shall be destroyed or 
otherwise dealt with as the Magistrate may direct. 
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(Act VIII of 1912) 

CONTENTS 

Sections. 

6. Cognizance of offence. 

7. Power to grant exemption. 

8. Savings. 

9. [Bepealed,] 

The Schedule, 

STATEMENT OF OBJECTS AND REASONS, 

“The Wild Birds Protection Act, 1887 (XX o£ 1887), list sufSoiently exhaustive to cover all the kinds of birds 

enables rules to be made prohibiting the possession or and animals, the protection of which widely varying 

sale, during the breeding season, of any kind of wild local conditions may render desirable, it is^ proposed to 

bird recently killed or taken, or the importation of the permit Local Governments to add to the list at their 

plumage of any kind of wild bird during such season, discretion. 

Power is also given to Local Governments to declare The Bill will empower Local Governments to declare, 
these provisions to apply to any animals of game other if necessary, an absolute prohibition, either throughout 

than birds. The Act applies only to municipalities and the year or for any specified part of the year, and ex- 

cantonments, and rules framed under it are practically tending to the whole or any part of its territories, 

inoperative in cheeking the wholesale slaughter of birds against the capture or killing of any animals or birds 

in rural districts throughout British India. The need to which the Act applies, or the possession of such 

for a general law which should have the effect of pro- animals or birds, or the plumage of the latter, 
tecting these wild birds and animals which are threa- It is proposed, however, to exempt from the operation 
tened with extermination has been exhaustively of the measure any person who captures or kills a wild 
considered, and the present Bill is the outcome of that animal in defence of himself or of any other person, 
discussion. or who captures or kills any wild bird or animal in 

It will apply, in the first instance, to the birds and hona fide protection of a standing crop or a growing 
anirnals epecified in the Schedule. As, however, it would fruit.” 

be difficult to provide, for the whole of India, a single — Gazette of India, 1912, Part V, page 2. 

ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION. 

— Adapted by A. 0. 

— Amended in its application to — 

(a) Bengal by Beng. Act 8 of 1932; 

(b) Central Provinces by C. P. Act 27 of 1935; 

(c) United Provinces by U. P. Act 13 of 1934. 

— Repealed in part by Act 17 of 1914. 

[THE] WILD BIRDS AND ANIMALS PROTECTION ACT, 1912- 
(ACT VIII OF 1912)^ 

[I8ih September^ 1912,] 

An Act to make better provision for the protection and preservation of certain wild 

birds and animals^ 

Whereas it is expedient to make better provision for the protection and preservation of 
certain wild birds and animals; It is hereby enacted as follows : — 

[a] For S. 0. E., see Gazette of India, 1912, Pt. V, p. 2; for Eeport of Select Committee, see ibid, 1912, 
pt. y, p, 173. 

Short title and extent. (2) This Act may be called the Wild Birds and Animals Protec- 

tion Act, 1912 ; and 

(2) It extends to the whole of British India, including Baluchistan, the Sonthal Parganas and 
the Pargana of Spiti. 

Application of Act. 2. (I j This Act applies, in the first instance, to the birds and animals 

specified in the Schedule, when in their wild state. 

(2) The ^'[Provincial Government] may, by notification^ in the “[Official Gazette], apply the 
provisions of this Act to any kind of wild bird or animal, other than those specified in the 
Schedule, which, in its opinion, it is desirable to protect or preserve. 

[a] Substituted by A. 0.,.for “Local Government.” [b] See Coorg District Gazette, 1913, Pt. I, p. 185; U. P. 
Gazette, 1914, Pt, I, p, 169 and Madras Buies and Orders, 1923, Vol I, p. 439. [c] Substituted for ‘Local 
Official Gazette,” 

PROVINCIAL AMENDMENTS 

CENTRAL PROVINCES . , 

At the end of section 2 substitute comma for fullstop and add “or transfer any kind of wild bird or ammal 
from any clause of the Schedule to any other clause.” 

— C. P. Act XXVXI of 1935, S. 2. 


Sections. 

1. Short title and extent, 

2. Application of Act. 

8. Closetime. 

4. Penalties. 

5. Confiscation. 
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UNITED PROVINCES. 

Afc ^ille end of section 2, add “orjtransfer any kind of wild bird or animal from any clause of the Schedule 
to any other clause.” — U, P. Act XIII of 1934, S. 3 

E. The Provincial Government] may, by notification^ in the ° [Official Gazette], declare the 
Closatime. whole year or any part thereof to be a close time throughout the whole or any part 
of its territories for any kind of wild bird or animal to which this Act applies or for female or im- 
mature wild birds or animals of such kind ; and, subject to the provisions hereinafter contained, 
during such close time, and within the areas specified in such notification, it shall be unlawful — 

(a) to capture any such bird or animal, or to kill any such bird or animal which has not 
been captured before the commencement of such close time ; 

(b) to sell or buy, or offer to sell or buy, or to possess, any such bird or animal which has 
not been captured or killed before the commencement of such close time, or the flesh 
thereof ; 

(c) if any plumage has been taken from any such bird captured or killed during such close 
time, to sell or buy, or to offer to sell or buy, or to possess, such plumage. 

£a] St&hdituted by A. 0., foe “Local Government.” [b] See Madras Buies and Orders 1923, Vol. 1, p. 439. 
[c] Bubsktuted by A. 0., for “Local Official Gazette.” 


PROVINCIAL AMENDMENTS 

CENTRAL PROVINCES 

To clause (b) of section 3, add the following proviso-™ 

‘“Provided that, in all cases in which a person is accused of having sold or bought or exposed for sale any 
such Mrd or animal or the flesh thereof, it shall be presumed that the bird or animal was captured or killed after 
the commencement of the close time unless the contrary is proved.” — C. P. Act XXVII of 1935, S. 3, 

UNITED PROVINCES 

Same as in 0. P., except the words “or bought” are omitted and the word ‘season’ is substituted for the 
word _U. P. Act XIII of 1934, S. 4. 


SECTION 3A. 

CENTRAL PROVINCES 

After section 3, add the following new section— 

Frehibition to capture cev “3 A. No bird or animal specified in clause (i) (a) or clause (li) (a) of theSche- 

tain birds and animals, dule shall be captured by means of a net, trap or snare at any time of the year.” 

—0. P. Act XXVII of 1935, S. 4, 

UNITED PROVINCES 

After section 3, insert the following section— 

FrokihUion of netting cer- “3A, The netting of birds or animals specified in clause (i) (a) or clause (ii) (a) 
tain h%rds and animals, of the schedule at any time of the year is prohibited.” 

—D, P. Act Xlir of 1934, S. 5. 

4 j Whoever does or attempts to do, any act in contravention of section 3, shall be puni. 
Penalties. shable with fine which may extend to fifty rupees. 

(B) Whoever, having already been convicted of an offence under this section, is again con- 
■victed thereunder shall, on every subsequent conviction, be punishable with imprisonment for a 
ienn which may extend to one month, or with fine which may extend to one hundred rupees, or 
with both. 


CENTRAL PROVINCES 


PROVINCIAL AMENDMENTS 


In sub-section (1) of section 4, after the word and figure ‘section 3,* insert the words, figure and letter “or 
-seefion S A.” -„G. P. Act XXVII of 1935, S. 5. 

UNITED PROVINCES 

Same as that of C, P. — U. P. Act XIII of 1934, S. 6. 

SECTION 4A. 

CENTRAL PROVINCES 

After section 4, the following section shall be inserted namely : — 

*‘4A. Where on any conviction for an offence against this Act a fine ia imposed, the Court may award any 
Award of portion of fine portion, not exceeding half the amount of the fine recovered, as a reward to any 
to person giving informa- person other than a Government servant, who gave information leading to the con- 
t^n leading to conviction, viotion.” — 0. P. Act XXVII of 1935, S. 6, 


S. flj When any person is convicted of an offence punishable under this Act, the convicting 
Confiscation. Magistrate may direct that any bird or animal in respect of which such offence 
has been committed, or the flesh or any other part of such bird or animal, shall be confiscated. 

( 2 } Such confiscation may be in addition to the other punishment provided by section 4 for 
such offence. 


Section 4 — Note 1 to the Act is necessary for conviction under Act; it is no 

[1] Proof that accused has either killed or attempted offence for a licensed person to go about with a loaded 

io kill one of animals or birds mentioned in the schedule gun in his possession. {’28) 29 Cri L -Jour 238 (238). 
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Cognizance of 6. No Oourfc inferior to that of'.a Presidency Magistrate or a Magistrate of the 
oHenoes. second class shall try any offence against this Act. 

PROVINCIAL AMENDMENTS 

UNITED PROVINCES 

Renumber the present section as sub-section (1) and add the following as sub-section (2) — 

“<2) The ofiences referred to in section 3A and in the proviso to clause (b) of section 3 shall be cognizable 
oSences.*’ — U. P. Act XIII of 1934, S. 7,. 

SECTION 6A. 

CENTRAL PROVINCES 

After section 6, the following section shall be inserted namely : — 

“6A. (1) No Court shall take cognizance of any ofienoe against this Act except on the complaint or report of 
BesiiicHons cm Courts to a police officer* not below the rank of sub-mspeetor, or of any other person or class 
take cogmeance of off ewes, of persons authorised by the Provincial Government in this behalf. 

(3) Except with the special sanction of the Provincial Government, no Court shall take cognizance of any 
offence against this Act, unless the prosecution is instituted within three months from the date on which the 
offence is alleged to have been committed4” — C. P. Act XXVil of 1935, S. 7. 

T. Where the ®'C Provincial Government] is of opinion that, in the interests of scientific re- 
Power to grant search, such a course is desirable, it may grant to any person a license, subject to 
exemption. siich restrictions and conditions as it may impose, entitling the holder thereof to 

do any act which is by section 3 declared to be unlawful. 

{a] Substituted by A. 0,, for ‘*Local Government." 

PROVINCIAL AMENDMENTS 

CENTRAL PROVINCES 

Tor section 7, the following section shall be substituted namely : — 

“7. Where the Provincial Government is of opinbn that such a course is desirable, it may grant to any person 
a licence, subject to such restrictions and conditions as it may impose, entitling the holder thereof to do any act 
which is by section 3 or section 3 A, declared to be unlawful or may, by notification, exempt any person or class o£ 
persons from the operation of the said sections." — .C. P. Act XXVII of 1935, S. 8. 

UNITED PROVINCES 

Delete the words "in the interests of scientific research” and after the word and figure "section 3" insert the 
words, figure and letter "or section 3A." — U. P. Act XIII of 1934, S. 8. 

8. Nothing in this Act shall be deemed to apply to the capture or killing of a wild animal by 
Savings. any person in defence of himself or any other person, or to the capture or killing of 

any wild bird or animal in bona fide defence of property. 

OBJECTS AND REASONS 

"We have amended clause 6 (now section 8) of the vide for cases where such birds or animals are captured 
Bill by exempting from punishment any person who or killed in the protection of property other than stand- 
captures or kills any wild bird or animal in contra ven- ing crops or growing fruit, which alone was included in 
iion of the Act if he does so in the bona fide defence the clause of the Bill as introduced,” 
of any property, as it is necessary in our opinion to pro- — S. G, R.. 

PROVINCIAL AMENDMENTS 

CENTRAL PROVINCES 

After section 8, the following sections shall be inserted namely ; — 

"8A. The Provincial Government may authorise any police officer, not below the rank of sub- inspector, or 
Seizure of net^ tra^ any person or class of persons to seize a net, trap or other instrument which he has rea- 
of other instrument. son to believe has been used for the commission of an offence against this Act, 

"SB. (1) The Provincial Government may, after previous publication, make rules consistent with this Act for 
Rower to make rules, the purpose of carrying out the provisions of this Act. 

(2) In particular and without prejudice to the generality of the foregoing power, the Provincial Government 
may make rules to regulate the disposal of property confiscated under section 5 or seized under section 8A." 

— C. P. Act XXVII of 1935, S. 9. 

9. [Repeal.] Bepealed hj the Second Bepealing and Amending Actj 1914 (XVII [17] 
of 1914), S. 8 and Seh, II, 

PROVINCIAL AMENDMENT 

CENTRAL PROVINCES 

Section 11 of the Wild Birds and Animals Protection (Central Provinces Amendment) Act, 1935 (C. P, Act 
XXVII of 1935) is as follows 

"11. (1) The Provincial Government may, by notification, declare any area, which is the property of Govern- 
Sanctuary, ment, and subject to the consent of the owner and to such conditions as may be determined by 
mutual agreement, any area, which is private property, to be a sanctuary for the birds or animals in such area^ 
when in their wild state, and it shall be unlawful for any person to kill or capture any such birds or animals 
within that area at any time. 

Explanation. — Where such private property is under the superintendence of the Court of Wards, the Court 
of Wards shall, for<the purpose of this provision, be deemed to be the owner of the property. 

(2) Whoever does any act in contravention of sub-section (1) shall be punishable with fine which may extend 
to fifty rupees." 
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THE SCHEDULE 

(i) Bustards, ‘ducks, floricans, jungle fowl, patridges peafowl, pheasants, pigeons, 

sand-grousG, painted snipe, spur. fowl, wood-cock, herons, egrets, rollers, and king- 
fishers. 

(ii) Antelopes, asses, bison, buffaloes, deers, gazelles, goats, hares, oxen, rhinoceroses anal 
sheep 

PROVINCIAL AMENDMENTS 

BENGAL > 

In clause (li) of the schedule the wotd ‘rhinoceroses’ shall be omitted. — Bang. Act VIII of 1932, S. 1. 
CENTRAL PROVINCES 

Eor the schedule, the following schedule shall be substituted namely : — 


“THE SCHEDULE 
IVtde SeetloBS 2 and 3A) 


Serial No. 

Scientific name. 

English name. 

Vernacular n'>me. 

1 

Clause (%) (a) — List of Birds, 

Pavo criafcatus, . The peafowl. • 

Mor. 

2 

Gall us sonnerat. 

The Grey jungle fowl. 

Jungli murgi. 

3 

Gallua ferrugineus. 

The red jangle fowl. 

Jungii murgi. 

4 

Galloperfiix spaAicca. 

The red spur fowl. 

Choti Jungii murgi. 

9 

Gailopetdix luouiata. 

The painted spur fowl. 

Choti Jungii murgi. 

6 

Pfceroeles faciatus. 

The painted sand grouse. 

Bhat titar. 

7 

Pterocles exustus. 

The common Indian sand grouse. 

Bhat Titar. 

8 

Perdicula asiatica. 

The jungle bush quail. 

Lavva, 

9 

Turnix duasumieri. 

The little button quail. 

Chota lawa. 

10 

Coturnix common . 

The grey quail. i 

Bater. 

1 

Clause (%) (h) — lAst of Birds. 

Coturnix coromandelica. . The rain quail. , 

Lawa, 

2 

Brancolinus pondicerianus. 

The greyi^rtridge. 

Titar. 

3 

FrancoUnua Pictus. 

The paintedpatri<%e. 

Kala Titar. 

4 

Anser ferus. , 

The grey leg goose. 

Eajhans and bath. 

5 

Anser indicus. 

The bar- headed goose. 

Rajhana and jungli 

6 

Casaroa rutila. , 

The rud,dy sheldrake or Brahminy 

quaz. 

Chakwa. 

7 

Rhodonesaa caryophyllacea. , 

duok. 

The pink* headed duck. 

Gulabi badag. 

8 

Chaulelasmus strep rus. 

The gadwall. 

Gairi. 

9 

Nettium creeca. 

The common teal. 

XJrki or Erl, 

10 

Dafila acuta. 

The pintail. 

Nanda. 

11 

Querquedula circia. 

The garganey or blue winged teal. 

Drki or En, 

12 

Spatula clypeata. 

The shoveller. 

Ghirah. 

13 

Netta rufina. 

The ted crested pochard. 

Lai sir. 

14 

Nyroca ferina. 

The pochard. 

Lai sir. 

15 

Nyroca ferruginea. 

The white eyed pochard. 

Kurchiya. 

16 

Sarcidiornis melanonotus. 

The comb duck. 

Nukta. 

17 

Nettopus coromandelianus. 

The cotton teal. 

Girria. 

18 

Dendroeygna javanica. 

The whistling teal. 

Silhi. 

19 

Dendrooygna fulva. 

The large whistling teal. 

Silhi. 

20 

Anas boscaa. 

The mallard. 

Nilair. 

21 

Anas poecilorhyneha. 

The Indian spot bill. 

Gugral, both. 

22 

Mareca peiielope. 

The wigeon. 

Chota la! sir. 

1 

Clause (i) (c) — List of Birds, 

Croeopus phoenicopterus Croco- The green pigeon. 

Harilal. 

2 

pus chlorogaster. 

Columba intermedia. 

The blue rock pigeon. 

Kabutar. 

3 

Carpophaga aenea. 

The imperial pigeon. 

Barra Kabutar. 

4 

Pterocles faso ia. 

The painted sand grouse. 

Bhat Titer. 

5 

Pteroolea exustus. 

The common Indian sand grouse, 

Bhat Titar. 

6 

Pavo cristatufi. 

The peafowl. 

Mor. 

7 

Gallus sonneratL 

The grey jungle fowl. 

Jungii murgi, 

8 

Galius ferrugineus. 

The red jungle fowl. 

Jungli murgi. 

9 

Galloperdix spadicea. 

The red super fowl. 

Choti Jungli murgi. 

10 

Galloperdix lunulata. 

The painted super fowl. 

Choti Jungii murgi. 




3522 


[THE] WILD BIRDS AND ANIMALS PROTECTION ACT, 1912 


[SGH.] 


Serial No. 

Scientific name. 

English name. 

Vernacular name. 

11 

Perdicula Asiatica. « 

The bush quail. 

, Lawa, 

12 

Francolinus pondicerianus. . 

The grey partridge. 

8 Titar. 

IS 

Francolinus pictus. 

The painted partridge. 

8 Kala titar. 

14 

Coturnix communis. 

The common or grey quail. 

8 Bater. 

15 

Coturnix coromandelica. 

The rain quail. 

1 Lawa. 

16 

Turnix dussumieri. 

The little button quail. 

. Chota lawa. 

17 

Anthropoides virgo. 

The demoiselle crane. 

, iCaraka or kular. 

18 

Eupoditis Edwardsi. , 

The bustard. 

• Horn, bherar. 

19 

Sypheotis auEita. * 

The likflotican. 

8 Tan mor, likh. 

20 

Gallinago coeleatis. 

The common snipe. 

. Chaba, panlawa." 

21 

GaUinago stenura. , 

The pintail snipe. 

• Chaha. 

22 

Gallinago gallinula. 

The jack snipe. 

. Ohota chaha. 

23 

Rostratula capensis. . The painted snipe. 

Clause (ii) (a) — List of Animals, 

, Chaha. 

1 

OerTua axis. . 

The chital or spotted deer. 

• Chital. 

2 

Antelope cervieapra, • 

The black buck. 

, Hiran, kala hiran, ka- 

lehwit. 

3 

Gazella bennetti. • 

The Indian gazelle. 

8 Chinkara. 

4 

Gervulus muntjac. 

The barking deer. 

, Kakar, bherki, jangli 

bakri. 

5 

Tetracerus quadri-cornis. • The four-horned antelope. 

Clause (i%) (b) — List of Animals, 

8 Jangli bakri, chau- 

singha. 

1 

Bos bubalus. 

Wild buffalo. 

8 Jangli bhainsa. 

2 

Bos gaurus. , 

Bisan. 

. Ban boda. 

3 

Tetracerus quadri-cornis. 

Four-horned antelope. 

. Jangli bekari, chau- 

singha. 

4 

Antelope cervieapra, « 

Black buck. 

. Hiran, kala hiran, ka- 

lewit. 

5 

Gazella bennetti. . 

Indian Gazelle, 

• Chinkara. 

6 

Cervulus muntjac. « 

Barking deer. 

1 Kakar, bherki, Jangl! 

bakri. 

7 

Cervus duvauceli* , 

Swamp deer. 

, Barasingha. 

8 

Cervua unioolor. . 

Sambbar. 

. Sambbar. 

9 

Cervus axis. 

Chital or spotted deer. 

. Chital, 

10 

Lepus ruficaudatus. 

Common Indian hare, 

. Khargosh, Sasa. 

11 

Lepus simcoxi. 

Simcox’s hare. 

. Karra. 

12 

Tragulus memiuna. 

Mouse deer. 

• Rai hiran,’ musa hiran.” 

-C. P. Act XXVII of 1935, S. 10. 


UNITED PROVINCES. 

Foe the existing Schedule substitute the following Schedule, namely J — 

“THE SCHEDULE 

(i) (a) Partridges, pigeons, duck, teal and jungle fowl. 

(b) Bustard, florican, peafowl, pheasants, sandgrouse, painted snipe, spurfowl, woodcosk, herons, egrets 
rollers, kingfishers and quail. 

(ii) (a) Antelope. 

(b) Asses, bison, buffaloes, deer, gazelles, goats, hares, oxen, rhinoceroses and sheep.’* 

— U. P. Act 13 [XIII] of 1934, S. 9. 


I THE INDIAN] WIRELESS TELEGRAPHY ACT, 1933. 
(ACT XVII OF 1933). 

CONTENTS. 


Sections 

1. Short title, extent and commencement. 

2. Definitions. 

3. Prohibition of possession of wireless tele- 

graphy apparatus without licence. 

4. Power of Central Government to exempt 

persons from provisions of the Act. 
Licences. 


Sections 

6. Offence and penalty. 

7. Power of search. 

8. Apparatus confiscated or having no owner 

to be property of Central Government. 

9. [Repealed,] 

10, Power of Central Government to make rules, 

11. Saying of Indian Telegraph Act, 1885. 
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STATEMENT OF OBJECTS AND REASONS. 


^‘An important source of revenue to the Indian State 
Broadcasting Service is the fees on licenses for wireless 
apparatus. These licenses are issued under the Indian 
Telegraph Act which, however, only gives power to 
control establishment, maintenance and working of such 
apparatus in British India. The detection of unlicensed 
apparatus and the successful prosecution of ofienders is 
therefore difficult in practice as it is first necessary to 
locate unlicensed apparatus and then to prove that it 
has actually been established, maintained and worked. 


It is believed that the revenue lost at present owing to 
the use of unlicensed wireless apparatus is considerable, 
thus adversely afiecting the financial position of the 
Indian State Broadcasting Service. It is now proposed 
to remedy this state of afiairs by legislation to prohibit 
the possession without license of wireless apparatus as 
distinct from the establishment, maintenance and work- 
ing of such apparatus, and the present Bill has been 
drafted with this object.” 

— Gazette of India, 1933, Part V, page 8. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION 
— Adapted by A. 0, 

-- Repealed in part by Act 32 [XXX H] of 1910. 


[THE INDIAN] WIBELESS TELEGRAPHY ACT, 1938, 

(ACT XVII OP 1933).“' 

[lltJi September, 1933,] 

An Act to i^egttlate the possession of wireless telegraphy apparatus. 

Whereas it is expedient to regulate the possession of wireless telegraphy apparatus in British 
India ; It is hereby enacted as follow : — 

[a] For Statement of Objects and Reasons, see Gazette of India, 1933, Pt. V, p. 8. 

Short title, extent and 1. (l) This Act may be called the Indian Wireless Telegraphy 

commencement. Act, 1933. 

(2) It extends to the whole of British India, including British Baluchistan and the Sonthai 
Parganas. 

( 8) It shall come into force on such date^ as the ^[Central Government] may, by notification 
in the ® [Official Gazette], appoint. 

[a] 1st January 1934 : See Gazette of India, 1933, Pt. I, p. 1131. [b] SuhsUtuted by A. 0. for “Governor- 
General in Council”, [c] Suhsiituied by A. 0. for “Gazette of India”. 

Definitions. 2. In this Act, unless there is anything repugnant in the subject or context, — 

(1) “wireless communication” means the making, transmitting or receiving of telegraphic, 

telephonic or other communications by means of electricity or magnetism without the 
use of wires or other continuous electrical conductors between the transmitting and the 
receiving apparatus ; 

(2) "wireless telegraphy apparatus” means any apparatus, appliance, instrument or 
material used or capable of use in wireless communication, and includes any article 
determined by rule made under section 10 to be wireless telegraphy apparatus, but does 
not include any such apparatus, appliance, instrument or material commonly used 
for other electrical purposes, unless it has been specially designed or adapted for wireless 
communication or forms part of some apparatus, appliance, instrument or material 
specially so designed or adapted, nor any article determined by rule made under 
section 10 not to be wireless telegraphy apparatus ; and 

(3) "prescribed” means prescribed by rules made under section 10. 

Prohibition of possession of provided by section 4, no person shall possess wirelesg 

wireless telegraphy apparatus telegraphy apparatus except under and in accordance with a license 
without license, issued under this Act. 


Section 2 — Note 1 

[1] Complete wirless set includes incomplete set when 
parts necessary to complete it are of description specifi- 
ed, serials, valves, etc. (Yol 27) 1940 Nag 263 (264) : 41 
€r L Jour 580. 

Section 3 — Note 1 

[1] Possession of wireless without license — License is- 
sued by Postmaster subsequently to take efteet from a 
date prior to possession cannot convert offence into non- 
ofience. (Vol 25) 1938 Mad 821 (822) : 39 Cri L Jour 
991- (Delay in paying license fee was due to fact that 
he was not satisfied with wireless he got or to get it 
changed— Nominal fine sufficient.) 

[But see (Vol 30) 1943 Nag 115 (116) ; I Ii B (1943) 


Nag 283 : 44 Or L Jour 293 (0% (Where a person was 
prosecuted under S. 6 (1) of the Wireless Telegraphy Act 
in respect of a period between the expiry of a license 
and its renewal after the allowed 14 days of grace it waa 
held that the offence did not consist in possessing a set 
without a license but in possessing one ‘except under and 
in accordance with a license issued under this Act* and 
that as the Act when read with the rules states that the 
licence shall be valid for a period of 12 calendar months 
beginning from the first day of the month of issue, if the 
person charged was issued a license covering the period 
in question he could not be said to have contravened 
the section. What might have been an illegal possession 
would be cured by the subsequent issue of a license 
validating that possession.)] 
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Objects and Reasons. 


“Clause 3 prohibits the possession without licence control mere possession of apparatus, or penalise such 
of wireless telegraphy apparatus. The Indian Telegraph possession without licence unless it can be shown that 
Act, 188o, controls only the establishing, maintenance the apparatus is used/' — S. 0. R. 
and working of telegraphs, but does not restrict or 

The ®' [Central Government] may by rules made under fcliis Act exempt any person or any 
Power of Central Governmeas class of persons from the provisions of this Act either generally or 
to exempt persons from provi- subject to prescribed conditions, or in respect of specified wireless 
Eions of the Aet. telegraphy apparatus. 

[a] Siib&kiided by A. O. for “Governor-General in Council”. 

5. The telegraph authority constituted under the Indian Telegraph Act, 1885, shall he the 
Licenses. authority competent to issue licenses to possess wireless telegraphy apparatus under 

this Act, and may issue licenses in sucsh manner, on such conditions and subject to such payments 
as may be prescribed. 

6. (l) Whoever possesses any wireless telegraphy apparatus in contravention of the provisions 
Offence and penalty, of section 3 shall be punished, in the case of the first offence, with fine which 

may extend to one hundred rupees, and, in the case of a second or subsequent offence, with fine 
which may extend to two hundred and fifty rupees. 

(2) Tor the purposes of this section a Court may presume that a person possesses wireles? 
telegraphy apparatus if such apparatus is under his ostensible charge, or is located in any premises 
or place over which he has effective control. 

(3) If in the trial of an offence under this section the accused is convicted the Court shall 
decide whether any apparatus in respect of which an offence has been committed should be 
confiscated, and, if it so decides, may order confiscation accordingly. 

7. (1) A Presidency Magistrate, or a Magistrate of the first class or a Magistrate of the 
Power of search, second class specially empowered by the ^[Central Government] in this behalf,. 

may issue a warrant for the search, at any time between sunrise and sunset, of any building,, 
vessel or place in which he has reason to believe that any wireless telegraphy apparatus, in respect 
of which an offence punishable under section 6 has been committed, is kept or concealed. 

(2) The ojSieer to whom a search warrant under sub.section (1) is addressed may enter into 
any building, vessel or place mentioned in the warrant and seize any wireless telegraphy apparatus 
in respect of which he had reason to believe an offence under section 6 has been committed. 

[a] Substituted by A. 0. for “Local Governmeat’k 

« wi^-'eless telegraphy apparatus confiscated under the provisions 

propeIty°of cSl Gov- sub-seotion (3) of section G. and all wirelees telegraphy apparatus having 

emment. ostensible owner shall be the property of the ^[Central Government]. ■ 

[a] Siibstitiited by A. 0. for “Governor-General in Connoil”. 


9. [Power of Court to direct payment of fines to prescribed authority.] Declared to cease to 
lave effect by A. 0. aiid repealed by tJie Itepealing and Amending Act, 1940 h2 [XXXIIl 
of 1940), S, 2 and Sch. I, 

Tower of Central Govern- “[Central Government] may, by notification in the 

ment to make rules, [Official Gazette], make rules® for the purpose of carrying into 

effect the provisions of this Act. 

i 2) In particular and without prejudice to the generality of the foregoing power, such rules 
may provide for — 

(i) determining that any article or class of article shall be or shall not be wireless iele» 
grapj|y apparatus for the purposes of this Act ; 

(ii) the exemption of persons or classes of persons under section i from the provisions of 
this Act ; 

(lii) the manner of and the conditions governing the issue, renewal, suspension and 
cancellation of licenses, the form of licenses and the payments to be made for the 
issue and renewal of licenses ; 


Section 6 — Note 1 

[1] “Complete wireless set’' includes incomplete set 
whicii becomes complete when articles mensioiied in 
definition in B. 2 (c) are added to it— Wireless set with 
one valve broken and plug coaneefiiorxs wanting and in* 
capable of receiving sound falls under “complete wireless 
set" (Vol 27) 1940 Nag 263 (264) : 41 Cri L Jour 580. 


[2] License expirixig on 31-5-1941 License not re- 
newed till 27-6-1941 — Licence granted by Postmaster 
expiring on 31-5-1942 — HeZd, licensee could not be pro- 
seeuted under S. 6 (1) as illegal possession for 13 days 
was cured by subsequent issue o£ license validating that 
possession. (Vol 30) 1943 Nag 115 (116) : I L B (1943> 
Nag 283 : 44 Cri L Jour 193 (DB). 
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(iv) the maintenaBce of records contaming details of the acquisition and disposal by sale 

or otherwise of wireless telegraphy apparatus possessed by dealers in wireless tele- 
graphy apparatus ; 

(v) the conditions governing the sale of wireless telegraphy apparatus by dealers in and 

manufacturers of such apparatus ; '^'3 

e[ ^ * ^3 

(3 ) In making a rule under this section ^ [Central Government] may direct that a breach of 
it shall be punishable with fine w^bioh may extend to one hundred rupees. 

[a] SubstiiiUed by A. 0. for “Governor-General in Council.” [b] Substituted by A. 0. for ‘'Gazette of India.” 

[c] The Indian Wireless Telegraphy (Possession) Rules, 1933, see Gazette of India, 1933, Pfe. I, p. 1131, 

[d] The word “and” was omitted by the Repealing and Amending Act, 194:0 (32 [XXXII] of 1940), S. 2 and 

Sch. L [27-11-1940.] [e] The ci. (vi), namely, “determining the authority referred to in section 9” was 

repenledf ibid, 

11, Nothing in this Act contained shall authorise the doing of anything prohibited under the 
Saving of Indian Tele* Indian Telegraph Act, 1885, and no license issued under this Act shall 
graph Act, 1885. authorise any person to do anything for the doing of which a license or 

permission under the Indian Telegraph Act, 1885, is necessary. 
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[THE] ‘WORKMEN*S COMPENSATION ACT, 1923 


STATEMENT OF OBJECTS AND REASONS. 


“The general principles oi workmen’s compensation 
command almost universal acceptance, and India is 
now nearly alone amongst civilised countries in being 
witbont legislation embodying these principles. For a 
number of years the more generous employers have 
been in the habit of giving compensation voluntarily, 
hut this practice is by no means general. The growing 
complexity of industry in this country, with the in- 
creasing use of machinery and consequent danger to 
workmen, along with the comparative poverty of the 
workmen themselves, renders it advisable that they 
should be protected, as far as possible, from hardship 
arising from accidents. 

An additional advantage of legislation of this tpye is 
that, by increasing the importance for the employer of 
adequate safety devices, it reduces the number of acci- 
dents to workmen in a manner that cannot be achieved 
by official inspection. Further, the encouragement given 
to employers to adequate medical treatment 

for their workmen should mitigate the eSects of such 
accidents as do occur. The benefits so conferred on the 
workman added to the increased sense of security which 
he will enjoy, should render industrial life more attrac- 
tive and thus increase the available supply of labour. 
At the same time, a corresponding increase in the 
efficiency of the average workman may be expected. A 
system of insurance would prevent the burden from 
pressing too heavily on any particular employer. 

After a detailed examination of the question by the 
Government of India, Local Governments were addressed 
in July 1921, and provisional views of the Government 
of India were published for general information. The 
advisability of legislation has been accepted by ‘the 
great majority of Local Governments and of employers’ 
and workers’ associations, and the Government of India 
believe that public opiuion generally is in favour of 
legislation. 

In June 1922, a committee was convened to consider 
the question. This committee was composed, for the 
most part, of members of the Imperial Legislature. 
After considering the numerous replies and opinions 
received by the Government of India, the committee 
was unanimously in favour of legislation, and drew up 
detailed recommendations regarding the lines which, in 
its opinion, such legislation should follow. The Bill now 
presented follows these recommendations closely. A 
number of supplementary provisions have been added 
where necessary, but practically no variations of impor- 
tance have been made. 


The Bill contains two distinct proposals. In Chapter II 
modifications are made in the ordinary civil law affect- 
ing the liability of employers for damages in respect of 
in 3 uries sustained by their workmen; these clauses will 
operate only in actions before the ordinary civil Courts. 
The main part of the Bill makes provision for work- 
men’s compensation and sets up special machinery to 
deal with claims falling under this category, 

Both parts of the Bill, however, apply to the same 
classes of workmen. If the scope of the employers* liabi- 
lity clauses was made wider than the scope of the 
workmen’s compensation provisions, there would be 
considerable danger of a great increase in litigation. 
The classes included are those whose inclusion was re- 
commended by the committee, and are specified in 
Schedule II. Two criteria have been followed in the 
determination of the classes to be included : — 

(1) that the Bill should be confined to industries which 
are more or less organised ; 

(2) that only workmen whose occupation is hazardous 
should be included. 

The general principle is that compensation should 
ordinarily be given to workmen who sustained personal 
injuries by accidents arising out of and in the course of 
their employment. Compensation will also be given 
in certain limited circumstances for disease. The actual 
rates of compensation payable are based on the un- 
animous recommendation of the committee. They are 
in every case subject to fixed maxima, in accordance 
with the committee’s recommendations. It should be 
remembered, however, that the more highly paid work- 
men will be enabled, in cases to which the employers’ 
liability clauses will apply to obtain damages on a scale 
considerably in excess of the maximum fixed for work* 
men’s compensation. 

A consistent endeavour has been made to give as little 
opportunity for disputes as possible. Throughout the 
Bill, in the definitions adopted, the scales selected, and 
the exceptions permitted, the great aim has been preci- 
sion, in order that, in as few cases as possible should 
the validity of a claim for compensation or the amount 
of that claim be open to doubt. At the same time, on 
the unanimous recommendation of the committee, pro- 
vision has been made for special Tribunals to deal 
cheaply and expeditiously with any disputes that may 
arise, and generally to assist the parties in a manner 
which is not possible for the ordinary civil Courts.” 

— Gazette of India, 1922, Part V, page 313. 


ACT HOW AFFECTED BY SUBSEQUENT LEGISLATION, 

— Amended by Acts 7 of 1924 ; 37 of 1925 ; 29 of 1926 ; 5 of 1929; 
15 of 1933 ; 7 of 1937 ; 9 of 1938; 13 of 1939; 42 of 1939; 1 of 
1942; 1 of 1946. 

— Adapted fay A, 0, 

— Amended in its application to — 

(a) Bengal by Beng. Acts 5 of 1942: 6 of 1942, 

—Repealed in part by Act 7 of 1924. 


[THE] WORKMEN’S COMPENSATION ACT, 1923. 


(ACT VIII OF 1923.)'' 


[6th Marche 1928.] 

An Act to provide for the payment by certain classes of employers to their 
worhmen of compensation for injury by accident. 


Where AS it is expedient to provide for the payment by certain classes of employers to their 
workmen of compensation for injury by accident ; It is hereby enacted as follows 
[a] For Statement of Objects and Reasons, see Gazette of India, 1922, Pt. V, p. 313, and for Report of Joint 
Committee, see 1923, Pt. Y, p. 37, 
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CHAPTER I. 


Peeliminart. 

Short title, extent and 1. ("ijThis Act may be called the Workmen’s Compensation Act, 
commencement, 1923. 

(2) It extends®* to the whole of British India, including British Baluchistan and the Sonthai 
Parganas. 

(3) It shall come into force on the first day of July, 1924. 

[a] This Act has been declared to be in force in the Khondmals District by the Khondnials Laws Pegulationa. 
1936 (4 of 1936), S. 3 and Sch., and in the Angul District by the Angul Laws Regulation, 1936 (5 of 1936), 
S. 3 and Sch. 

Definitions. ^ 2. flj In this Act, unless there is anything repugnant in the subiect or context, — 
(a) “adult” and “minor” mean respectively a person who is not and a person who is 
under the age of fifteen years; 

(h) “Commissioner” means a Commissioner for Workmen’s Compensation appointed 
under section 20; 

( c) “compensation” means compensation as provided for by this Act; 

^[(d) “dependant” means any of the following relatives of a deceased workman, namely: — - 
^ ^Cwidow], minor legitimate son, and unmarried legitimate daughter, or a 
widowed mother; and 

(ii) if wholly or in part dependent on the earnings of the workman at the time of 
his death, a ° [widower], a parent other than a widowed mother, a minor 
illegitimate son, an unmarried illegitimate daughter, a daughter legitimate or 


SECTION 1 SYNOPSIS 

1. Scope and applicability of the Act. 

2. Interpretation. 

1. Scope and applicability of the Act. — [1] 
There is difierenee between the English and the Indian 
statutes. While the former applies to all workmen, the 
latter only applies to certain defined classes of workmen. 
(Vol 24) 1937 Rang 45 (46) ; 14 Rang 753 (DB). 

[2] Act does not forbid compensation being paid 
otherwise than through commissioner. (Vol 17) 1930 
Rang 1 (4) : 7 Rang 660 (SB). 

[3] The Act may or may not apply to apprentices, 
the deciding factor being nature of contract. Contract of 
service is necessary to bring apprentices under the cate- 
gory of<“workmen.” (Vol 16) 1929 Lab 573 (575). (Stu- 
dent of B Class of Maclagan College is neither appren- 
tice nor workman.) 

2. Interpretation. — [1] Act being a quasi penal 
statute, the provisions ought not to receive a benevolent 
or strained interpretation in the interest of the bene- 
feciaries thereunder. (Vol 18) 1931 Rang 173 (174) *. 9 
Rang 46 (SB) •$. (Vol 24) 1937 Rang 45 (46) : 14 Rang 
753 (DB). 

[2] Principle regulating award of compensation has 
to be determined in accordance with provisions of Act 
and cannot be departed from on sentimental grounds. 
(Vol 26) 1939 All 29 (31) ; I L R (1939) Ail 1. 

Section 2 (1) (b) — Note 1 
[1] Commissioner is a Court subordinate to High 
Court within S. 115, Civil P. C. (Vol 29) 1942 Pat 33 
(34) : 21 Pat 173 (DB). 

SECTION 2 (1) (d) — SYNOPSIS 

1. Scope. 

2. Dependants — Who are. 

3. Dependants — Who are not. 

4. Adoptive relations. 

5. ‘Dependent on the earnings.* 

1. Scope. — [1] The expression “dependent** as 
defined in S. 2 (1) (d) includes wife, husband, parent 
and some other near relatives. But certain relatives are 
expressly excluded. Therefore it follows that gratuities 
are to be paid to particular persons who do not or may 


not include certain heirs to the deceased. (Vol 16) 1929 
Sind 177 (178): 23 Sind Law Rep 359 (DB). (Major son 
though heir is not ‘dependant*.) 

[2] Where a son is not “minor” the fact of hfs 
having been actually maintained by father on account 
of some infirmity does not make him “dependent** 
within Act. (Vol 17) 1930 Lab 657 (657) (DB). 

2. Dependants— Who are. — [1] The following 
are ‘dependants’ within the meaning of this section : 

(a) Widowed daughter. (Vol 20) 1933 Oal 358 (361) : 
60 Cal 820 (DB). 

(b) Widowed sister. (Vol 19) 1932 Lah 1 (2) : 13 
Lah 228. (Case before amendment of 1933.) (Yol 
21) 1934 Lah 115 (115) (DB). (Do~-(Vol 19) 1932 
Lah 1 : 13 Lah 228 ; (Vol 20) 1933 Cal 358, Bel. 
on,)] (Vol 16) 1929 Oudh 483 : 5 Luck 380 (EB), 
Dissented.) 

(c) An illegitimate child even though born of adul- 
terous intercourse is a dependant of the deceased 
if it was supported by him. (Vol 33) 1946 Bom 110 
(113) : I L R (1945) Bom 871 (DB). 

(d) Father, if he shows that he was wholly or in part 
dependent on the earnings of his son at the time 
of his death. (Yol 29) 1942 Mad 401 (401) (DB). 

3. Dependants— Who are not. — [1] The follow- 
ing are held not to be ‘dependants* : 

(a) Widowed step-mother. (Vol 27) 1940 Gal 285 
(285) (DB)*(Vol 29) 1942 Bat 33 (35) : 21 Pat 173 
(DB). 

(b) Minor half-brother. (Vol 18) 1931 Rang 173 (174) : 
9 Rang 46 (SB). 

[But see (Vol 18) 1931 Lah 752 (753). (Minor brother 
includes brother of half blood.)] 

4. Adoptive relations— [1] Minor adopted son is 
a dependant. (Vol 18) 1931 Lah 661 (661) ; 12 Lah 50. 

[2] A widowed mother includes an adoptive widowed 
mother for the purposes of S. 2 (1) (d), (Vol 32) 1945 
Rag 238 (238) : I L R (1945) Nag 697. 

[3] “Adopted daughter” is not a dependant. (Voi 18) 
1931 Lah 399 (400) : 12 Lah 658 (DB). 

5. ‘Dependant on the earnings,* — [1] Question 
of dependency is question of fact in each case. Mere 
evidence that husband and wife pooled their resource 
does not establish that husband was dependant on wife, 
(Vol 26) 1939 Rang 369 (370, 371) (DB). 
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illsgittoate if married and a minor or if widowed, a minor brother, an 
unmarried or widowed sister, a widowed daughter-in-law, a minor child of a 
deceased son, minor child of a deceased daughter where no parent of the 
child is alive], or where no parent of the workman is alive, a paternal grand- 
parent;! 

~al SiLhstiUited by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), S. 2. [b] Sub- 
stifhUdf tbid., 1938 (9 [IX] of 1938), S. 2, for '‘wife*’. [5-4-1938.] [c] Suhsiitutedj ib%d., for “husband”. 

[d] Inserted, ibid, 

fe) ‘'employer’* includes any body of persons whether incorporated or not and any 
managing agent of an employer and the legal representative of a deceased employer 
and, when the services of a w’’orkman are temporarily lent or let on hire to another 
person by the person with whom the workman has entered into a contract of 
service or apprenticeship, means such other person while the workman is working 
for him; 

/ ) “managing agent” means any person appointed or acting as the representative of 
another person for the purpose of carrying on such other person’s trade or business, 
but does not include an individual manager subordinate to an employer; 


PROVINCIAL AMENDMENT. 


B?ngal 

Alter Cl. u) of sub-section (1) of section 2, the following clause shall be inserted, namely; — 

‘Y//J ‘medical referee’ means a qualified medical practitioner appointed under section 24A as a medical 
referee for the purposes of this Act.” — Beng, Act VI ot 1942, S. 3. [19-11-1942.] 

fg) “partial disablement” means, where the disablement is of a temporary nature, such 
disablement as reduces the earning capacity of a workman in any employment in 
which he was engaged at the time of the accident resulting in the disablement, 
and, where the disablement is of a permanent nature, such disablement as reduces 
his earning capacity in every employment which he was capable of undertaking at 
that time: provided that every injury specified in Schedule I shall be deemed to 
result in permanent partial disablement; 

li “prescribed” means prescribed by rules made under this Act; 
i) “qualified medical practitioner” means any person registered under the Medical 
Act, 1858,^ or any Act amending the same, or under any Act of any Legislature in 
British India providing for the maintenance of a register of medical practitioners, 
or, in any area where no such last- mentioned Act is in force, any person declared 
by the ^[Provincial Government], by notification in the ^[Official Gazette], to be a 
qualified medical practitioner for the purposes of this Act; 

V- 

[j j (1$5S) 21 & 22 Vict., c. 90. [b] Stibstiiuied by A. 0. for “Local CTOvernment”. [c] Substiluted by A. 0, 
for “local official Gazette”, [d] Clause GJ wq, 8 repealed by the Workmen’s Comceasatioa (Amendment) 
Act, 1933 (15 [XV] of 1933), S. 2. 

(h) “seaman” means any person forming part of the crew of any ship, but 

does not include the master of ^[the] ship; 

[a] The word “registered” was repealed by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XY] 
of 1933), S. 2. [b] Suhsiituted, ibid,^ for “any such”. 

ft ’ “total disablement” means such disablement, whether of a temporary or permanent 
nature, as incapacitates a workman for all work which he was capable of performing 
ac the time of the accident resulting in such disablement: provided that permanent 
total disablement shall be deemed to result from the permanent total loss of the 
sight of both eyes or from any combination of injuries specified in Schedule I where 
the aggregate percentage of the loss of earning capacity, as specified in that Schedule 
against those injuries, amounts to one hundred per cent.; 

, mj “wages” includes any privilege or benefit which is capable of being estimated in 

money, other than a travelling allowance or the value of any travelling concessioi i 

Section 2 (1) (g) Note I Section 2 (1) (m) — Note 1 

[1] In eases of permanent partial disablement Court [i] “Wages” involves notion of contract of service 
has to see whether earning capacity has been reduced in or employment and that manual labour which person 
every employment and not merely in particular employ- does must be solely for benefit of his employer, (Vol 16) 
znent at the time of the accident, (Vol 23) 1936 All 1929 Lah 573 (575), (Labour done by students in college 
493 (494) : 58 All 976. workshop does not satisfy either of these conditions.) 
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or a contribution paid by the employer of a workman towards any pension oir 
provident fund or a sum paid to a workman to cover any special expenses entailed 
on him by the nature of his employment ; 

(n) "workman” means any person (other than a person whose employment is of a 
casual nature and who is employed otherwise than for the purposes of the employer’s 
trade or business) who is— 

(i) railway servant as defined in section 3 of the Indian Railways Act, 1890, not 
permanently employed in any administrative, district or sub- divisional office 
of a railway and not employed in any such capacity as is specified in 
Schedule II, or 

employed * * *] on monthly wages not exceeding ^[four] hundred 

rupees, in any siich capacity as is specified in Schedule II, 
whether the contract of employment was made before or after the passing of this 
Act and whether such contract is expressed or implied, oral or in writing; but does 
not include any person working in the capacity of a member of His Majesty’s 
naval, military or air forces [* * *1°; and any reference to a workman who 

has been injured shall, where the workman is dead, include a reference to his 
dependants or any of them. 

[a] The words “either by way of manual labour or’* were repealed by Workmen's Compensation (Amendment) 
Act, 1933 (15 [XV] of 1933), S. 2. [b] Suh&tituted, ibid., 1946 (1 [1] of 1946), S. 2 for “three”. [28-2*1946.] 
[c] The words “or of the Eoyal Indian Marine Service” were repealed by A. 0. 


Section 2 (1) (m)— Note 1 (contd,) 

[2] “Wages” — Profit sharing bonus scheme of a 
Company under which its employees were declared 
entitled to certain bonus in good years — Bonus held 
included within term “wages.” (Vol 33) 1946 Pat 437 
(439) (DB). 

[3] Where workman lost two- thirds of the Index 
and middle fingers of right hand and whole of third 
and fourth fingers but his thumb, and hand were 
intact, it was held that there was no permanent “total 
disablement” and workman was not entitled to com- 
pensation. (Yol 18) 1931 Lah 319 (320). 

SECTION 2 (1) (n) — SYNOPSIS 

1. Scope. 

2. “Of a causal nature.” 

3. “For purposes of ... . business.” 

4. Clause (i). 

5. Clause (ii)— “Monthly wages.” 

6. Other illustrative cases. 

1. Scope. — [1] The definitions in S. 2 (1) (n) 
and cl. (ii) in Soh. II, must be read together. (Vol 27) 
1940 Sind 185 (186, 187) ; I L B (1940) Kar 370 (DB) 
® (Vol 30) 1943 Lah 52 (55) : I L R (1943) Lah 
813 (DB), 

[2] To exclude workman from definition, employ- 
ment must be of casual nature and it should also be 
otherwise than for purposes of employer’s trade or 
business. (Vol 33) 1946 All 473 (475) ; I L R (1946) All 
628 (DB) ^ (Vol 22) 1935 Mad 721 (722) : 58 Mad 
804 (DB), 

[3] Even if the employment is of a casual nature, 
if a man be employed for the purpose of employer’s 
irade or business, he is a workman. (Vol 20) 1933 
Kang 244 (244) : 11 Rang 433 (DB) © (Vol 20) 1933 
Rang 208 (209) (DB). (Employed for two days.) 

[4] In order to be workman within Act, person 
claiming to be workman must be under contract of ser- 
vice with some other person. (Vol 23) 1936 Rang 89 
(90} (SB). 

[5] If persons are allowed to do work of their own in 
their own time and are not subject to orders of any 
master as to way in which or time at which, they shall 
GO it, they do not fall within Act. (Vol 27) 1940 Rang 
219^ (219, 220) (DB) (Tributor is not a workman.) 

[6] The Act may or may not apply to apprentices. 
Contract of service is necessary to bring apprentices 


under the category of “workmen.” (Vol 16) 1929 Lab 
573 (575). 

[7] A mere licensee upon the mine who is paid by 
piece work rates for the work which he did and over 
whom there is no control by the mine authorities is not 
a ‘workman’ within the meaning of the Act. (Vol 28) 
1941 Rang 61 (61) (SB). 

iSee also (Vol 27) 1940 Rang 125 (125, 128) (DB).] 

[8] To see whether person is workman, his occupa- 
tion at time when he met his death is to be considered. 
(Vol 24) 1937 Bang 45 (46) ; 14 Rang 753 (DB). 

2. “Of a casual nature.”— [1] Whether employ- 
ment of a workman is of casual nature depends on 
nature of employment. Onus in such cases would be on 
employer to prove the condition necessary for excluding 
a person from category of workman, (Vol 20) 1933 Bom 
270 (271, 272) (DB). 

3. “For purposes of business.” — [1] The 

words “employed for the purpose ot” and the words “em- 
ployed in” do not mean exactly tbs same thing. Where 
a labourer is riding a lorry which is being driven to a 
brick field for the purpose of picking up bricks, his 
travelling to the brick field is wlthio the scope of his 
employment. Such labourer is a workman within tha 
meaning of the Act. (Vol 33) 1946 Bom 169 (170) (DB), 

[2] If man is employed for purpose of the trade or 
business of employer, though the employment is of a 
casual nature, he is a workman. (Vol 28) 1938 Rang 
493 (494) (DB). (Cooly employed for manual labour is 
a workman.) 

[3] Hotel-keeper employed his profits in purchase of 
buildings and their recongtruotion and repair for pur- 
pose of letting them— Workman falls down while repair- 
ing and dies; Held that repairing such building was 
part of his business and even if it was of a casual 
nature, workman w’as employed for tbs purpose of hotel- 
keeper’s trade or business. (Voh23) 1838 Mad 941 (941 j 
942) (DB). 

[4] Protection under the Act is meant for the work- 
men who are actually engaged in tha process ol hand- 
ling the bales, so as to transfer them from ihe wharf to 
the hold of a ship which is actually being loaded. But 
where a workman is injured while stacking certain 
bales In a shed alongside the wharf he is not engaged, 
for the purpose of loading a ship. (Vol 17) 1930 Bom 
44 (45) : 54 Bom 114 (DB). 


1067 & 1063 A. U. 
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(2) The exercise and performance of the powers and duties of a local authority or of my 
department ^[acting on behalf of the Grown] shall, for the purposes of this Act, unless a contrary 
intention appears, be deemed to be the trade or business of such authority or department. 

The ®[ProYinciaI Government], after giving, by notification^ in the ®[OfficiaI Gazette] 
not less than three months' notice of ^[itsl intention so to do, may, by a like notification, add to 
Schedule II any class of persons employed in any occupation which ^[itl is satisfied is a hazardous 
occupation, and the provisions of this Act shall thereupon apply ^[within the Province] to such 
classes of persons ; 

Provided that in making such addition the ° [Provincial Government] may direct that the 
provisions of this Act shall apply to such classes of persons in respect of specified injuries only.] 
[a] SuUiitMted by A. 0. for “of the Government**, [b] Substituted by the Workmen’s Compensation (Amend- 
ment) Act, 1933 (15 [XV] of 1933), S. 2. [c] Substituted by A. 0. for “Governor-General in Council”* 
[d] See Gazette of India, 1935, Pt. I, p. 745. [e] Substituted by A. 0 for “Gazette of India”, [f] Suh- 
ditaUd by A. 0. for “his”, [g] Substituted by A. O. for “he”, [h] Inserted by A. 0. 


CHAPTER II. 

Workmen’s Oompensation. 

3. (l) It personal injury is caused to a workman by accident arising out of and in the course 
Employer’s liability for o£ his employment, his employer shall be liable to pay compensation in 
compenBation. accordance with the provisions of this Chapter : - i 

Provided that the employer shall not be so liable — 

(a) in respect of any injury which does not result in the total or partial disablement of 
the workman for a period exceeding ® [seven] days; 


Secdon 2 (1) (n) — Note 3 (conid,) 

ISee also (Voi 16) 1929 Mad 698 (701) : 52 Mad 747 
(FB). (Woriman employed in godown, quarter mile 
away from wharf where steamers are moored — Inter- 
vention of eartman necessary to take goods to quay side 
for bandieg them ever to stevedores : Held workman 
was not workman within the meaning of S. 2 (1) (n) 
read with Seh. 2 (5) )] 

[6] No man who is employed to repair cases contain- 
ing goods or to unload and repack goods is employed 
In handling of goods and is therefore “workman.** (Voi 
25) 1938 Bom 110 (111) : I L R (1938) Bom 44 (DB). 

4. Clause (i). — [1] Expression “not permanently 
employed .... in any office of a railway*’ in S. 2 (1) 
(n) (i) contemplates such servants as are not required 
to ^rlorm their duties continuously or habitually in 
office. Expression “permanently employed” is not used 
as opposed to “terapoxarily employed.” (Vol 25) 1938 
Nag 91 (93). 

[2] Tho word “administrative” is not an adjective 
qualifying “District” and “Sub- Divisional Office.” (Vol 
25) 1938 Nag 91 (92). 

5. Clause (ii)-— “Monthly wages,”— .[1] The refer- 
ence to employment on monthly wages in S. 2 (1) (n) 
means employment at wages which do not exceed an 
average of Rs. 300 a month. It is not limited to work- 
men '^vho are employed by the month but also includes 
woikmen employed fcv the day or by the week or by 
the year. (Vol 30) 1943" Lah 52 (55, 56) : I L R.{i943) 
Ijah Si3 (DB) ^ (Vci 33) 1946 Bom 169 (170) (D B) 
©(Vol 25) 3938 Bom liO (111) ; I L R (1938) Bom 
44 (DB\ 

[2] The real purpose of insistence on employment 
on monthly wages not exceeding Rs. 300 is merely to 
fx a financial upper limit of means in the case of the 
deceased workman and it does not make any difference 
whether as a means of payment he was paid daily, 
weekly, monthly or even yearly. (Vol 33) 1946 All 473 
(476) : I L E (1946) Ail 628. (Workman employed at 
wages at eight armas a day is a workman within this 
gecftaon.) 

6. Other illustraiive cases. — [1] Person em- 
ployed for the purpose of employer’s business in the 


construction, working or repairs of pipe-line otherwise 
than in clerical capacity, is workman though officiat- 
ing in leave vacancy. (Vol 23) 1936 All 690 (691) ; 
ILR(1937) AU16(DB). 

[2] The conductor of motor omnibus is a workman* 
(Vol 25) 1938 Mad 485 (486) : I L R (1938) Mad 
636 (DB). 

[3] Compositor in press in United Provinces can be 
workman. (Vol 30) 1943 All 273 (274) : I L R (1943) 
All 595 (DB). 

[4] The claimant employed in works where sand 
was dredged from the creek and sifted so as to remove 
mud and stone is a workman. (Vol 21) 1934 Bom 28 
(29) : 58 Bom 128 (DB). 

Section 2 (2) — Note 1 

[1] Section 2 (2) was intended to include Govern- 
ment departments which are engaged in work with a 
commercial object, but it does not impose on such a 
Government department a duty other than that 
imposed on private traders or corporations, so as to 
deprive such a department of the saving contained in 
S. 12 (1). (Vol 16) 1929 Bom 179 (183) : 53 Bom 
203 (DB). 

SECTION 3 SYNOPSIS 

1. Scope. 

2. Accident arising out of and in the course of 

employment. 

3. Proviso (b) (ii) 

4, Wilful disobedience. 

5. Employee’s negligence. 

6. Section 3 (5) (a), 

7. Principles governing grant of compensatloco 

8. Burden of proof. 

1. Scope. — [1] Where a man is employed for 
purposes of trade or business, employer is liable even if 
the employment is of casual nature. (Voi 20) 1933 
Bang 244 (244) : 11 Rang 433 (DB) ^ (Vol 20) 1933 
Rang 208 (209) (DB). (Fact that workman had been 
employed only for two days for employer’s trade or 
business when accident occurred does not disentitle 
him to compensation.) 
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(h) in respect of any ^[injury, not resulting in death, caused by] an accident which is 
directly attributable to — 

(i ) the workman having been at the time thereof under the influence of drink or 

drags, or 

(ii) the wilful disobedience of the workman to an order expressly given, or to a 
rule expressly framed, for the purpose of securing the safety of workmen, or 

(Hi) the wilful removal or disregard by the workman of any safety guard or other 
device which he knew to have been provided for the purpose of securing the 
safety of workmen 

(2) ^Clf a workman employed in any employment specified in Part A of Schedule III 
contracts any disease specified therein as an occupational disease peculiar to that employment], 
or if a workman, whilst in the service of an employer in whose service he has been employed for 
a continuous period of not less than six months in any employment specified in ®[Part B of] 
Schedule III, contracts any disease specified therein as an occupational disease peculiar to that 
employment, the contracting of the disease shall be deemed to be an injury by accident within 
the meaning of this section and, unless the employer proves the contrary, the accident shall be 
deemed to have arisen out of and in the coarse of the employment. 

Explanation , — For the purposes of this sub-section a period of service shall be deemed to be 
csontinuous which has not included a period of service under any other employer, [in the same 
kind of employment].^ 

(3) The ^[Provincial Government], after giving, by notification in the ^[Official Gazette] 
not less than three months’ notice of Hits] intention so to do, may, by a like notification, add 


Section 3 — Note 1 (oonid.) 

[2] Workman receiving injuries as a result of negll- 
^nce and breach of duty of employer — Compensation 
according to actual loss and injury can be obtained. 
(Vol 24) 1937 Rang 451 (452) (DB). 

2. Accident arising out of and in the course of 
employment. — [1] An accident in order to give rise 
to a claim for compensation must have some relation 
to the workmen’s employment and must be due to a 
risk incidental to that employment as opposed to 
which all members of the public are alike exposed. 
(Vol 30) 1943 Mad 353 (354) : I L R (1944) Mad 29 
CDB) ^ (Vol 27) 1940 Pat 599 (600, 601) ; 19 Pat 514 
(DB). (A workman in a colliery is not in course of 
his employment when he is riding in a vehicle provided 
by his employer unless, by the terms of his contract, he 
is bound to travel in that vehicle). 

[2] It does not follow that because a man is injured 
during the time of bis employment, the accident arose 
out of or in the course of such employment. (Vol 29) 
1942 Pat 453 (465) : 21 Pat 218 (DB). 

[3] There is no difierenee between the English and 
Indian Statutes as to the type of accidents which gives 
the workman a claim to compensation. (Yol 27) 1940 
Pat 699 (600, 601) : 19 Pat 614 (DB). 

[4] Expression ‘arising out of the employment’ 
applies to employment as such, to its nature, its condi- 
tions, its obligations and its incidents and if, by reason 
of any of these, workman is brought within zone of 
special danger and so injured or killed, statute applies. 
(Vol 20) 1933 Cal 220 (221): 60 Cal 421 (DB). 

[6] Question whether an accident arose out of the 
employment is dependant on the facts of each particular 
case. One test is whether it was part of the injured per- 
son’s employment to hazard, to sufierorto do that which 
caused his injury. (Vol 20) 1933 Cal 513 (514, 515) 
(DB) © (Vol 24) 1937 Nag 397 (399) ; I L R (1938) Nag 
200 (DB)« 

(a) General illustaUve cases. 

[6] Hotel- keeper purchasing, reconstructing and re- 
pairing buildings for letting them out — Workman 
receiving injuries while employed in re-construciion 
of building — Re-construction and repair of buildings, 


is business of hotel-keeper and he is liable. (Vol 23) 

1936 Mad 941 (941) (DB). 

[7] Workman employed to pour oil on shaft in 
ginning factory — While oiling bevel- wheel, hia hand 
coming in contact with machinery and losing thumb — 
Accident is in course of employment. (Yol 24) 1937 
Nag 311 (314) : ILR (1937) Nag 88. 

[8] Person employed as gin-fitter for the up- keep 
and repair of gins and required to perform such duties 
as the manager or engineer might allot to him— Person 
not excluded from liability to perform such other 
duties as might be allotted to him by any one else set 
over him — Accident occurring while performing such 
duty — Held accident occurred while in the course of 
the employment of such workman, (Vol 20) 1933 Nag 
272 (273). 

[9J Deceased workman an expert swimmer engaged 
on a barge tied up alongside a steamer in the dock — 
The workmen to prepare their food and aat It on the 
barge and also to sleep in the barge — Workman so 
sleeping found missing and subsequently the body was 
found floating in the dock — Held that he met with 
an accident which arose out of his duty in sleeping on 
the barge. (Vol 29) 1942 Bom 175 (176, 177) *. I L H 
(1942) Bom 225 (DB). 

[10] Fitter injured while collecting scrap from under 
running machine — Collection of scrap not a part of 
his duty — No compensation can be allowed. (Vol 24) 

1937 Sind 288 (289, 290) ; 32 Sind L R 32 (DB). 

(h) Accident during temporary cessation of work, 

[11] During temporary halt driver, while doing 
repairs to, engine, meeting accidental death — Accident is 
oat of and in course of employment. (Yol 25) 1933 
Bang 439 (440) (DB). 

(c) Accident while doing something incidental 
to the work. 

[12] Deceased employed in Electric Supply Com- 
pany to put up and change posts and to connect and 
disconnect wires — On day of accident deceased, while 
returning from his work .stopping to help other work- 
men employed to do same work* and meeting with 
death while so helping— Such helping customary and 
without objection by employee — Accident, held aros® 
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any description of employment to the employments specified in Schedule III, and shall specify in 
the case of the employments so added the diseases which [within the Province] shall be deemed 
for the purposes of this section to be occupational diseases peculiar to those employments 
respectively, and the provisions of sub-section (2) shall thereupon ’apply ^‘[within the Province] as 
if such diseases had been declared by this Act to be occupational diseases peculiar to thoss 
employments. 

{4i) Save as provided by sub.aections (2) and {S), no compensation shall be payable to a 
ivorkman in respect of any disease unless the disease is *] directly attributable to a specific 
injury by accident arising out of and in the course of his employment. 

(6 ) Nothing herein contained shall be deemed to confer any right to compensation on a 
workman in respect of any injury if he has instituted in a Civil Court a suit for damages in 
respect of the injury against the employer or any other person; and no suit for damages shall he 
maintainable by a workman in any Court of law in respect of any injury — 

(a) if he has instituted a claim to compensation in respect of the injury before a 
Commissioner; or 

(h) if an agreement has been come to between the workman and his employer providing 
for the payment of compensation in respect of the injury in accordance with the 
provisions of this Act. 

[a] Substituted by Act 15 of 1933, S. 3 for “ten”, [b] Substituted^ ihid.t for “injury to a workman resuming 
from”, [c] The word “or” and cl. (c) were repealed by the Workmen’s Compensation (Amendment) Aet^ 
1929 (5 [V] of 1929), S 2. [d] Substituted, %h%d., 1938 (9 [IX] of 1938), S. 3, for “If .... anthias”. 
[e] Inserted, ibid, [f] Added, % ibid, [g] Substituted by A. 0. for “Governor-General in Council.” [h] Sub- 
stituted by A. 0. for “Gazette of India”, [i] Substituted by A. 0. for “his”, [j] Inserted by A. 0. 
[k] The words “solely and” were repealed by the Workmen’s Compensation (Amendment) Act, 1933 (15 
[XY] of 1933), S. 3, 


Section 3 — Note 2 (contd ) 

out of and m course of employment. (Yol 25) 1938 

Bang 414 (415) (DB). 

[13] Repair to roof of weaving shed of a mill — 
Teropora^ry hessian cloth covering put up under roof 
to protect cloth under manufacture — Jobber meeting 
with death while trying to cut a portion of cover to 
admit more lighting — Held the accident occurred in 
the course of employment as what he did was inci- 
dental to the performance of his duty. (Vol 14) 1927 
Bom 223 (224) (DB). 

[14] A, an employee in a shop where repairs of 
electrical goods were undertaken, after completing the 
job on a cooling tank collected his tools and while 
passing by a compressor which was nearby received a 
iatal electric shock — Held that he could not be said 
to have went out of his way or took any extra risk in 
passing the compressor and that the accident occurred 
while in the course of his employment. (Vol 30) 1943 
Lah 52 (55) : I-L B (1943) Lah 813 (DB). 

[15] A workman in a harbour whose hours of work 
were from 2 P. M. to 6 P. M. worked from 2 to 7-30 
P, M, He left to fake some coffee and while returning 
to work crossed a railway line and was killed by an 
engine running into him. In crossing the railway line he 
was following the usual practice of the workmen 
engaged in the harbour and that the notice prohibiting 
the crossing of the railway line was not an effective 
prohibition— HeZi? that the accident was one which arose 
out of and in the course of his employment within the 
meaning of the Workmen’s Compensation Act. (Vol 30) 
1943 Mad 353 (354) : I L B (1944) Mad 29 (DB). 

[d] Accident due to non-observance of general 
warnings, 

[16] Workmen in harbour at liberty to go by any way 
— Notice warning persons against going near working 
crane, held did not amount to prohibition — Accident, 
held arose out of and in course of workman’s employ- 
ment. (Vol 30) 1943 Mad 352 (353) ; I L K (1944) Mad 
61 (DB). 

[17] Bailway officer directing a workman to go from 
‘'JST to B ■— Workman being directed by another officer 


returning to Z — Workman bolding an iron bar near 
open door way thrown down from train and killed— 
Notice warning passengers not to stand near the door : 
Held the warning applied only to passengers and the 
workman was killed by an accident while in the course 
of and arising out of his employment. (Vol 15) 1928 
Bom 1 (3) : 52 Bom 45 (DB). 

(e) Place of accident where act is within the 

scope of employment. 

[18] Injury by natural force— Workman must prove 
association of such injury with his employment — II 
injury is due to physical contact with some part of place 
where he works, accident is associated with employ- 
ment and no further inquiry is essential, (Vol 20) 1933 
P C 225 (228, 229, 230) (P C). 

[19] Where workman met with his death when he 
was doing very thing which he was employed to do, 
mere fact that he had no right to be working in place 
where he was when he met Ms death, does not show 
that accident did not arise out of and in course of 
employment, (Vol 26) 1939 Kang 428 (431) (DB), 

(f) Accident while proceeding to or returning 

from employment. 

[20] A person who with the knowledge and permis- 
sion of employer lives at some distance from his work 
spot, must be allowed a reasonable time within which 
to proceed from his resideDce...to the place of work. II 
in proceeding in a reasonable time and in a reasonable 
manner he meets with a fatal ^cident, such accident 
would be held to arise out of and in the course of his 
employment. (Vol 22) 1935 Rang 173 (174) (SB). 

[21] Servant going to duty much before time and 
selecting route to his convenience — Servant bitten by 
snake on way — Death on that account : Held, accident 
did not occur in the course of or out of employment. 
(Yol 22) 1935 Bang 428 (429, 433) : 13 Bang 553 (DB), 

[22] Accident occurring while returning from work by 
recognized conveyance — Accident Is in course of em- 
ployment, (Vol 20) 1933 Bang 208 (DB). 

[23] Deceased a bus driver travelling at the time of 
accident as a passenger— No evidence that he was going 
to or from his duty or for the purpose of his employ- 
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Amount of com- Subject to the provisions of this Act, the amount of oompeusation 

pensation. shall be as follows, namely: 

A, Where death results from the injury — 

(i) in the case of an adult in receipt of monthly wages falling within limits shown in 
the first column of Schedule lY — the amount shown against such limits in the 
second column thereof, and 

(a) in the case of a minor-— two hundred rupees; 


Section 3 — Note 2 (contd.) 

raent : Held no coropensation can be recovered. (Vol 
27) 1940 Mad 207 (207) (DB). 

(g) Death due to act outside the scope of 
employment and expressly prohibited. 

[24] Workman’s death due to act for which he was 
not employed, and warned not to do — Injury not 
caused by accident out of and in course of employment. 
(Yoi 23) 1936 Rang 250 (251) : 14 Rang 305 (DB). 

3. Proviso (b) (ii). — [1] In considering breaches 
of rules, distinction is of importance between rules 
which define what work shall be done and rules which 
define how work shall be done. The former, if em- 
ployers’ rules, would normally be regarded as delimit- 
ing the sphere of employment; the latter as not relating 
to the sphere of employment but the mode of working. 
The latter might let in a defence based on disobedience; 
the former can found the argument that the act was 
outside the employment. (Vol 24) 1937 Nag 397 (399) : 
I L R (1938) Nag 200 (DB). 

[2] Before Proviso (h) fiij of S. 3 (1), can operate in 
an employer’s favour, each of seven distinct conditions 
must be satsified. First, an order or rule must have 
been given or framed ; a mere warning or disclaimer of 
responsibility is not enough. Secondly, its substantial 
purpose must have been that of securing the safety of 
workmen as such. Thirdly, the order or rule must con- 
tain words which, on the face of them, fairly and clearly 
indicate that its purpose is that of securing the safety 
of workmen ; otherwise it is not “expressly” so given or 
framed. Fourthly, its terms must have been brought 
to the notice of the individual workman who Is injured. 
Fifthly, it must have been disobeyed. Sixthly, the dis- 
obedience must have been wilful, neither, for example, 
merely negligent, nor due to a mistaken mode of doing 
a particular task, nor due to a wrong decision m an 
emergency, but deliberate. Seventhly, the accident must 
have been directly attributable to the disobedience, 
(Vol 27) 1940 Rang 250 (251) ; 1940 Rang L R 759 : 
42 Cri L Jour 56 (S B), 

[3] In fatal accident case, where fatality was due to 
accident occurring in inclined roadway in coal mine* 
wherein deceased was employed as signalling trammer, 
in determining whether act done arose out of employ- 
ment, it is irrelevant to consider whether it was or was 
not forbidden by Regulation which formed no part of 
the contract of employment but was safety measure 
provided by Government to secure the well-being of 
employed. (Vol 24) 1937 Nag 397 (398) : I L R (1938) 
Nag 200 (DB). 

4. Wilful disobedience. — [1] Under Act, the 
sole question is whether workmen wilfully disobeyed 
rule devised for securing safety of workmen and not 
whether disobedience amounted to misconduct under 
English Act. (Vol 25) 1933 Rang 289 (290) ; 1938 
Rang L R 299 (DB). 

[2] The word “wilful” imports that the misconduct 
is deliberate and not merely a thoughtless act done on 
the spur of the moment. (Vol 15) 1928 Pat 508 (512) : 
8 Pat 24 (DB). 

[3] A man does a thing wilfully when he does it 
intentionally because he expects some benefit to him- 
self, either some convenience or an easy way of doing 


a piece of work and so forth, (Vol 17) 1930 Gal 58 (59) 
(DB). 

[4] Employer ordering workman to insert back lagging 
in mine — Workman excavating beneath dangerous 
boulder in course of his work and receiving injuries — 
Absence of instructions to contrary. — No wilful dis» 
obedience—Employer liable to pay compensation, (Vol 
27) 1940 Rang 220 (221) (DB). 

5. Employee’s negligence. — [1] Accident due 
to employee’s negligence but arising out of and in the 
course of employment — Employer not exempt. (Vol 24} 
1937 Nag 311 (314) ; I E R (1937) Nag 88. 

[2] Contributory negligence on the part of the em- 
ployee does not exonerate the employer from liability to 
compensate the employee if the accident could have 
been avoided by the exercise of ordinary care and 
diligence. (Vol 22) 1935 Lab 670 (671) (DB). 

6. Section 3 (5) (a). — [1] Claim, even If rejected 
in limine by Commissioner, must be regarded as claim 
instituted before the Comm’ssioner within S. 3 (5) (a). 
(Vol 29) 1942 Mad 116 (118). 

7. Principles governing grant of compensa- 
tion. — [1] Award of compensation is not to give 
solatium to a relative of the employee who has been 
fatally injured but something to replace the actual loss 
which he or she has sufiered. (Vol 26) 1939 Rang 369 
(370) (DB). 

[2] Compensation is not remedy for negligence on 
the part of employer but is a sort of insurance of the 
workman against certain risks of accident. (Vol 25) 1938- 
Nag 91 (92). 

[3] Where Commissioner finds that neither workman 
nor his dependants had any claim on employeti he 
cannot order small compensation to be paid by employer. 
(Vol 22) 1935 Rang 303 (304) (DB). 

8. Burden of proof. — [1] In claiming compensa- 
tion the onus lies on the applicant for compensation to 
prove that the accident arose out of the employment,. 
(Vol 27) 1940 Rang 18 (20) (DB) ^ (Vol 29) 1942 Bom 
175 (177) ; I L R (1942) Bom 225 (DB). 

[2] Facts proved giving rise to conflicting inferences 
of equal degrees of probability as to cause of death — 
Onus on applicant not discharged. (Vol 25) 1938 Rang 
349 (350) (DB). 

[3] Where the work is within the scope of employ- 
ment the exemption under proviso has to be proved by 
employer. (Vol 21) 1934 Pat 630 (631. 632) (DB). 

iSee also (Vol 23) 1936 P C 158 (159, 160) (P 0). 
(Workmen’s Compensation Act providing for compensa- 
tion in the case of workmen contracting disease other 
than disease caused by silica dust, in the course ol 
employment — Workman claiming compensation has 
only to prove that he contracted disease during employ- 
ment— It is for the employer to prove that it was caused 
by silica dust — Case decided under Australian Work- 
men’s Compensation Act.)] 

Section 4 — Note 1 

[1] Principle on whiah compensation is to be awardedg 
to be in accordance with Act — Principle not to be 
departed from on grounds of sentiment. (Vol 26) 1939 
Ail 29 (31) : I L R (1938) All 1. 

[2] The words “result from” in S. 4 are wider than 
“solely and directly attributable” and the requiremeni 
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B. Where permanent total disablement results from the injury — 

ft ) in the case of an adult in receipt of monthly wages falling within limits shown in 
the first column of Schedule lY— the amount shown against such limits in the 
third column thereof, and 

(ii) in the case of a minor — twelve hundred rupees; 

C. Where permanent partial disablement results from the injury — 

ftj in the case of an injury specified in Schedule I, such percentage of the compensation 
which would have been payable in the case of permanent total disablement as is 
specified therein as being the percentage of the loss of earning capacity caused by 
that injury, and 

f ii) in the case of an injury not specified in Schedule I, such percentage of the compen^ 
sation payable in the case of permanent total disablement as is proportionate to the 
loss of earning capacity permanently caused by the injury; 

Explanation, — Where more injuries than one are caused by the same accidenfes 
the amount of compensation payable under this head shall be aggregated but not so 
in any case as to exceed the amount which would have been payable if permanent 
total disablement had resulted from the injuries; 

B. Where temporary disablement, whether total or partial, results from the injury, a half- 
monthly payment payable on the sixteenth day after the expiry of a waiting period 
of seven days from the date of the disablement, and thereafter half-monthly during 
the disablement or during a period of five years, whichever period is shorter, 

(1) in the case of an adult in receipt of monthly wages falling within limits shown in 
the first column of Schedule IV — of the sum shown against such limits in the fourth 
column thereof, and 

(ii) in the case of a minor — of one-half of his monthly wages, subject to a maximum 
of thirty rupees; 

Provided that — 

faj there shall be deducted from any lump sum or half.monthly payments to which the 
workman is entitled the amount of any payment or allowance which the workman 
has received from the employer by way of compensation during the period of dis- 
ablement prior to the receipt of such lump sum or of the first half- monthly pay- 
ment, as the case may be : and 

(dj no half.monthly payment shall in any case exceed the amount, if any, by which 
half the amount of the monthly wages of the workman before the accident exceeds 
half the amount of such wages which he is earning after the accident,] 

(2) On the ceasing of the disablement before the date on which any half-monthly pay- 
ment 'falls due, there shall be payable in respect of that half-month a sum propor- 
tionate to the duration of the disablement in that half. month. 

[a] Suhstituied by the Workmen’s Compensation (Amendment) Aot, 1933 (15 [XV] of 1933), S, 4, for the 
original sub-section. 


Section 4 ^ Note 1 (conidj 

of the iaw is satisfied even if the injury can be traced 
to the accident as the unnatural cause thereof. (Vol 14) 
1927 Cal 286 (288) (DB). 

^[3] Payments made to an injured workman before 
his death under S. 4 (1) (d) cannot be deducted from 
the compensation-payable under b. 4 (1) (n) after death 
of workman as the right of the dependants to compen.- 
gation upon the death of a workman is independent of 
the workman’s right to compensation. (Vol 20) 1933 
Kang 33 (33) : 11 Hang 154 (PB). 

[4] While considering whether disablement is the 
result of the injury the true test is not whether disable- 
ment is direct or even probable result of injury or in- 
jury natural cause thereof but whether disablement can 
he traced to injury even as an unusual, but not uncon- 
nected result thereof. (Vol 14) 1927 Cal 288 (288) (DB), 

[6] If workman has suffered total disablement as de- 
fined in ol (1) of 8. 2 (2), then under el. B of S. 4 (1) 
hejis entitled to compensation as laid down in Sch. IV. 

1941 Hag Ii Jour 532. 

iiMk j 


[6] Workman losing f of index and middle finger 
and whole of third and fourth fingers of right hand, 
thumb and hand remaining intact — Meld, he was not 
entitled to compensation there being no total disable- 
ment. (Vol 18) 1931 Lab 319 (319). 

[7] What the Court has to see in case of permanent 
partial disablement is whether earning capacity of work- 
man has been reduced in every employment which he 
was capable of undertaking at time of accident and 
not merely particular employment in which he was en- 
gaged at that time. (Vol 23) 1936 All 493 (494) ; 58 All 
976. 

[8] Loss in earning capacity and 23ot in physical eapa- 
eity of workman has to be estimated —Railway, held best 
judge of loss in earning capacity of injured workman— 
Railway discharged workman on ground that he was 
physically unfit and permanently incapacitated. Meld^ 
there was 100% loss^of earning capacity and workman 
entitled to full compensation, (Vol 24) 1937 Cal 526 
(528) (DB). 
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5. ^[In this Act and foe the purposes thereof the expression “moniMy wages^' means the 
^ Method of caloula- amount of wages deemed to be payable for a month’s service (whsiher tha 
ting wages. wages are payable by the month or by whatever other period or at piece rates), 

and calculated] as follows, namely: — 

(a) where the workman has, during a continuous period of not less than twelve months 
immediately preceding the accident, been in the service of the employer who is 
liable to pay compensation, the monthly wages of the workman shall be one-twelfth 
of the total wages which have fallen due for payment to him by the employer in tha 
last twelve months of that period; 

where the whole of the continuous period of service immediately preceding the 
accident during which the workman was in the service of fche employei: who is liable 
to pay the compensation was less than one month, the monthly wages of the work- 
man shall be the average monthly amount which, during the twelve months 

immediately preceding the accident, was being earned by a workman employed, on 
the same work by the same employer, or, if there was no workman so @ui ployed by 
a workman employed on similar work in the same locality;] 
in other cases, the monthly wages shall be thirty times the total wages earned in 
respect of the last continuous period of service immediately preceding the acoldsnt 
from the employer who is liable to pay compensation, divided by the number o! 
days comprising such period. 

:fc Hi '4i 


Explanation , — A period of service shall, for the purposes of this section be deemed 
to be continuous which has not been interrupted by a period of absence from work 
exceeding fourteen days. 

id 5 },' ^ :}< a 

[a] The figure “(1)”, inserted by Act 5 of 1929, S. 3, was omitted by the Workmen’s Compensation (Amendment) 
Act, 1938 (9 [IX] of 1938), S. 4. [5-4-1938.] [b] Substituted, ibid, 1939 (13 [XIII] of 1939), S. 2, for “for the 
purposes of this Act the monthly wages of a workman shall be calculated.” [Effective from 30-6-1934.] [c] Insert- 
ed, iUdf 1933 (15 [XV] of 1933), S. 5, [d] The words “deemed to be” were oniitied by Act 13 of 1939, 8. 2. [e] Sub- 
stituted by Act 15 of 1933, S 5, for [f] Proviso was repealed^ ibid, [g] The word “sub” inserted by Act ^ 
of 1929, S. 3, was omitted by Act 9 of 1938, S. 4. [h] Sub*s. (2) inserted by Act 5 of 1929, S. 3 was omitted by 
Act 15 of 1933, S. 5. 


Objects and Reasons. 


^ Amendment made by Act XllI of 19S9 — ■ “Conflic- 
ting decisions of High Courts have raised doubts as to 
whether on account of the expression 'employed on 
monthly wages’ occurring in the definition of ‘workman’ 
in the Workmen’s Compensation Act, 1923, a worker 
whose wages are paid otherwise than by the month or 
on a monthly basis can under any circumstances claim 


the benefits of that Act. That a worker should be so 
debarred on that ground alone was never the Intention 
of the Act, and to remove these doubts a more forma! 
definition of the expression ‘monthly wages' is now pro- 
posed ” 

— S. 0. R., Gazette of India, 1939, Part V, 

page 85. 


6. ( l) Any half monthly payment payable under this Act, either under an agreement between 
the parties or under the order of a Commissioner, may be reviewed by 
the Commissioner, on the application either of the employer or of the workman accompanied by 
the certificate of a qualified medical practitioner that there has been a change in tha condition of 
the workman or, subject to rules made under this Act, on application made without such certificate. 

(2) Any half-monthly payment may, on review under this section, subject to the provisions 
of this Act, be continued, increased, decreased or ended, or if the accident is found to have resulted 
in permanent disablement, be converted to the lump sum to which the workman is entitled less 
any amount which he has already received by way of half. monthly payments. 


Section 5 

[1] Commissioner has no jurisdiction to award less 
compensation than what is provided for in the Act 
merely because workman has asked for less. (Yol 19) 
1932 Rang 141 (142) (DB). 

[2] Bonus to workman declared after date of accident 
-—Workman being in continuous employment for full 
official year ending before accident entitled to bonus — 
Bonus held formed part of ‘total’ wages falling due for 
payment for purposes of compensation. {Vol 33) 1946 
Pat m (440) (DB). 

[3] Medical estimate of disablement— Compensation 
to be at same percentage.(Vol 21)1934 Pat 630(631) (DB). 


— Note 1 

[4] For bringing a case under S. 5 {a}, burden is on 
employer to show that service of ihe deceased was con- 
tinuous without break of more than 14 days. (Vol 17) 
1930 Sind 49 (51) : 24 Sind L E 199 (DB). 

[5] In the case of a workman who is employed only 
for a day, compensation to be awarded lor injuries 
sufiered by her should be on the basis of monthly ave- 
rage wages, calculated on the basis of her average daily 
wages multiplied by thirty and divided by the number 
of days of continuous employment. (Vol 33) 1946 Bom 
169 (170, 171) (DB). 
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Any right to receive half-monthly payments may, by agreement between the parties 
Commutation of half- or, if the parties cannot agree and the payments have been continued 
monthly payments. for not less than sis months, on the application of either party to the 

Commissioner be redeemed by the payment of a lump sum of such amount as may be agreed to 
by the parties or determined by the Commissioner, as the case may be. 

8. No payment of compensation in respect of a workman whose injury has resulted in 
Dhfcribudonofcompensa- death, and no payment of a lump sum as compensation to a woman or 
"iicn. a person under a legal disability, shall be made otherwise than by deposit 

with the Commissioner, and no such payment made directly by an employer shall be deemed to 
be a payment of compensation : 

'^[Provided that, in the case of a deceased workman, an employer may make to any dependant 
advances on account of compensation not exceeding an aggregate of one hundred rupees, and so 
much of such aggregate as does not exceed the compensation payable to that dependant shall be 
deducted by the Commissioner from such compensation and repaid to the employer,] 

(2) Any other sum amounting to not less than ten rupeas which is payable as compensation 
may be deposited with the Commissioner on behalf of the person entitled thereto. 

(8) The receipt of the Commissioner shall be a sufficient discharge in respect of any compan- 
sation deposited with him.] 

On the deposit of any money under snb-secuion (1) ‘^[as compensation in respect of a 
deceased workman] the Commissioner ^ [shall deduct] therefrom the actual cost of the workman’s 
funeral expenses, to an amount not exceeding® [twenty* five rupees] and pay the same to the person 
by whom such expenses were incurred, and shall, if he thinks necessary, cause notice to be published 
or to be served on each dependant in such manner as he thinks fit, calling upon the dependants to 
appear before him on such date as he may fix for determining the distribution of the compensation. 
If the Commissioner is satisfied after any inquiry which he may deem necessary, that no 
dependant exists, he shall repay the balance of the money to the employer by whom it was paid, 
The Commissioner shall, on application by the employer, furnish a statement showing in detail all 
disbursements made. 

' Compensation deposited in respect of a deceased workman shall, subject to any deduction 
made under sub-section (4), he apportioned among the dependants of the deceased workman or 
any of them in such proportion as the Commissioner thinks fit, or may, in the discretion of the 
Commissioner, be allotted to any one dependant, 


SECTION 8 — SYNOPSIS 

1. Scope. 

2. Right of dependants to compensation. 

3. Refund to employer. 

4. Deductions. 

5. Jurisdiction of Civil Court, 

1, Scope. — [1] The whole scheme of S. 8 seems to 
he designed lor protection of employer in cases where 
iiabillty is admitted or established. (Vol 17) 1930 Rang 
1 (4) : 7 Rang 660 (SB). 

[2] The Act does not forbid compensation being paid 
cihemke than through the Commissioner. (Vol 17) 
:330 Rang I (4) : 7 Rang 660 (SB). 

[3] Subject to the observance of the provisions of 
S, S Commissioner has power to order re-deposit of 
lompensw^iion. (TjI 17] 1&3G Rang 1 (4) : 7 Rang 660 
(SB). 

2. Right o: dependants to compensation. — [1] 
Section S makes it quite clear that compensation is 
payable only to dependants of deceased. (Yol 16) 1929 
Ail 707 (707) (DB). 

[2] Right to compensaticn payable under this Act 
vests in the workman’s dependant or dependants actual- 
ly existing at the time of his death and on the death of 
such dependant before making of the claim, the right 
passes on to bis heirs or legal representatives, as they 
are included in the word ‘dependant’ in S. 8. (Vol 24) 
1837 Cal 435 (497) : I L B (1937) 2 Gal 518 (DB). 

[3] When once allotment of compensation to depen- 
dant or a distribution of compensation money among 


severakdependants is made under S. 8, compensation so 
allotted or distributed becomes property of the depen- 
dant and if dependant dies, said sum will devolve on 
heirs. (Vol 25) 1938 Mad 402 (402) : I L R (1938) Mad 
716 (D B). 

[4] When mother, widow and minor son of deceased 
Muhammadan were awarded compensation, held death 
of mother and minor constitutes variation of cireum- 
stances, and Commissioner may make new order; fact 
that widow had remarried was immaterial. (Vol 27) 1940 
Cal 580 (581) (D B). 

3. Refund to employer. — [1] Under S. 8, if there 
are no dependants of the deceased the amount cannot 
be paid to more distant relatives though next of kin, 
The amount then ia to be refunded to the employer, 
(Vol 16) 1929 All 707 {707) (D B). 

4, Deductions. — [1] Payments made to injured 
w^orkman before his death under 8. 4 (1) (d) cannot be 
deducted from the compensation payable under S. 4 (1) 
fa) after death of woikman. (Vol 20) 1933 Rang 83 (34) : 
11 Rang 154 (F B). 

5. Jurisdiction of Civil Court. — [1] The Gommis- 
sioner for W^'orkmen’s Compensation is the proper 
authority to make a re-distribution of the money which 
has been allotted to the share of a deceased minor. 
Consequently, the Civil Court had no jurisdiction to 
deal with the matter at all. Hence, as far as the Com- 
missioner of Workmen’s Compensation is concerned, 
the decree of the Civil Court (though a consent deereej 
is of no effect. (Vol 27) 1940 Cal 580 (581) (D B). 
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(6J Where any compensation deposited with the Commissioner is payable to any persons the 
Commissioner shall, if the person to whom the compensation is payable is not a woman or a 
person under a legal disability, _^and may, in other cases, pay the money to the person entitled 
there to, 

f’p'j Where any lump sum deposited with the Commissioner is payable to a woman or a 
person under a legal disability, such sum may be invested, applied or otherwise dealt with for the 
benefit of the woman, or of such person during Ms disability, in such manner as the Commissioner 
may direct; and where a half-monthly payment is payable to any person under a legal disability, 
ihe Commissioner may, of his own motion or on an application made to him in this behalf, order 
shat the payment he made during the disability to any dependant of the workman or to any other 
person whom the Commissioner thinks best fitted to provide for the welfare of the workman.] 

Where, on application made to him in this behalf or otherwise, the Commissioner is 
satisfied that, on account of neglect of children on the part of a parent or on account of the 
variation of the circumstances of any dependant or for any other sufficient cause, an order of the 
Commissioner as to the distribution of any sum paid as compensation or as to the manner in which 
any sum payable to any such dependant is to be invested, applied or otherwise dealt with, ought 
to be varied, the Commissioner may make such orders for the variation of the former order as he 
thinks just in the circumstances of the case : 

Provided that no such order prejudicial to any person shall be made unless such person has 
been given an opportunity of showing cause why the order should not be made, or shall be made in 
any case in w^hich it would involve the repayment by a dependant of any sum already paid 
to him.' 

°[(9) Where the Commissioner varies any order under sub-section (8) by reason of the fact 
that payment of compensation to any person has been obtained by fraud, impersonation or other 
improper means, any amount so paid to or on behalf of such person may be recovered in the 
manner hereinafter provided in section 81.] 

[a] Substituted by the Workmen’s Compensation (Amendmens) Act, 1929 (5 [V] of 1929), S. 4. [b] 8uh^ 

siitutedf ibid.^ 1933 (15 [XV] of 1933), S. 6. [c] '‘Inserted by Aot 5 of 1929, S. 4. [dj Substituted by Act 

15 of 1933, S. 6, for “may deduct”, [e] Suhstitutedi %b%d, [f] Substituted by Act 5 of 1929, S. 4, for 

sub-s. (5). [g] Substituted, ibid., for (6). 

9. Save as provided by this Act, no lump sum or half-monthly payment payable under this 
Compensation not to be Act shall in any way be capable of being t assigned or c^rged or be 

assigned, attached or jjable to attachment Or pass to any person other than the -workman by 
operation of law, nor shall any claim be set off against the same. 

10. (l) ^jNo claim for compensation shall be entertained by a Commissioner unless notice 

Notice and claim, of the accident has been '’given in the manner hereinafter provided as 

soon as practicable after the happening thereof and unless the claim is preferred before him within 
one year of the occurrence of the accident or, in case of death, within one year from the date of 
death ; ] 

Provided that, where the accident is the contracting of a disease in respect of which the 
provisions of sub-section (2J of section 3 are applicable, the accident shall be deemed to have 


Section 9 — Note 1 

[1] The first part of the section is enacted for the 
purpose of securing the benefit which the Workmen’s 
Compensation Act is intended to x^rovide for the work- 
man or the dependants of the workman. (Vol 25) 1938 
Mad 402 (403) : I L R (1988) Mad 716 (D B). 

[2] The latter part of the section contemplates that 
the compensation is payable to a workman and cannot 
be claimed by any person by operation of law; therefore 
before that clause can come into operation there must 
be an existing workman to whom it is payable and it 
has no application to a case where the workman died 
before the award of compensation. (Yol 25) 1938 Mad 
402 (403) : I L R (1938) Mad 716 (D B). 

[3] In the case of a workman who is alive and to 
whom the compensation is payable, the Act says that it 
must be paid to him and it should not go to any other 
person; for example, if he becomes an insolvent his 
trustee in bankruptcy cannot claim the sum for the 
benefit of his creditors. (Vol 25) 1938 Mad 402 (403) ; 
I li R (1938) Mad 716 (D B). 


SECTION lO-^SYNOPSIS 

1. Claims. 

2. Notice. 

3. Limitation— -Sufficient cause. 

4. “As soon as practicable.” 

1. Claims.— -[1] Claim within S. 10 is eommuaioa- 
tion by or on behalf of workman from which the employer 
can ,see that demand is being made upon him to pay 
Gomnensation in respect of accident. (Vol 25) 1938 Oal 
348 (350) : I L R (1938) 2 Oal 52 (D B). 

[2] Claim referred to in S. 10 (1) and S. 22 means 
formal claim made before Commissioner and not claim 
made of employers. (Yol 29) 1942 Mad 116 (117). 

[3] Demand for compensation to superior fellow 
workman like foreman is no claim under S. 10. Claim 
is to be made to some higher authority who can have it 
brought to notice of branch charged with administra- 
tion of matters arising out of Act. (VoL25) 1938 Cal 
348 (350) : 1 L R (1938) 2 Oal 52 (D B). 

[4] A claim, even if rejected in limine, by Commis- 
sioner must be regarded as claim instituted before the 
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occurred on the first of the days during which the workman was continuously absent from work in 
consequence of the disablement caused by the disease : 

^[Provided further that the want of or any defect or irregularity in a notice shall not be a 
bar to the ° [entertainment of a claim] — 

(a) if the claim is ^[preferred] in respect of the death of a workman resulting from an 
accident which occurred on the premises 'of the employer, or at any place where 
the workman at the time of the accident was working under the control of the 
employer or of any person employed by him, and the workman died on such 
premises or at such place, or on any premises belonging to the employer, or died 
without having left the vicinity of the premises or place where the accident 
occurred, or 

(h) if the employer ‘^[or any one of several employers or any person responsible to the 
employer for the management of any branch of the trade or business in which the 
injured workman was employed] had knowledge of the accident from any other 
source at or about the time w’-hen it occurred : ] 

Provided, further, that the Commissioner may ^[entertain] and decide any claim to compen- 
sation in any case notwithstanding that the notice has not been given, or the claim has not been 
^tpreferred], in due time as provided in this sub-section, if he is satisfied that the failure so to give 
the notice or [prefer] the claim, as the case may he, was due to sufficient cause. 


Section 10— Note 1 (contd.) 

within S. 3 (5) (a). (Vol 29) 1942 Mad 


2. Notice,— [1] Commissioner is sole judge as to 
whether want of or defact in notice shall bar proceed- 
ings. Omission to state in notice cause of injury is not 
material when manager of factory was already aware of 
It, (Yol 20) 1933 Nag 272 (273). 

[2] Notice addressed to employer’s office or businees 
piaoe and sent by registered post coming back with 
endorsement left* is valid notice. (Vol 16) 1929 Bom 
400 (403j (D B). 

a ^ords “notice of the accident” appearing in 

f “notice of the details of the ac- 
ciaent. A wide and unnecessary extension to the word 
accident which might defeat the claim to eompen- 
Siven. (Vol 33) 1946 Bom 


[4] The expression “notice shall state in ordinary 
language the cause of the injury” does not mean that 
notice must state in language to the same eSect as 

before the Commissioner. (Vol 20) 1933 Cal 
130 (131) (DB). 

[5] Notice must be served upon employer or person 
directly responsible to employer. Notice’to fellow work- 
man not valid. (Yol 28) 1941 Bom 296 (298) (DB). 

[6] Notice ^ Accident trivial at first but becoming 
serious — Notice to be given when serious consequences 
ensue. (Yol 28] 1941 Bom 296 (298) (DB), 

^ [7] Claim for compensation was made by the depen- 
aants of deceased labourer in a Eailway Company's 
employment for accidental death against contractor 
employing the deceased but Commissioner, served notice 
on Company ; 


Sddf that the Company was directly liable to the 
dependants as if it were employer : 

Held also that Commissioner ought 'to have served 
notice under S. lOA, on contractor and not on Kailwav 
Company, (Vo! 22) 1935 Cai 6S3 (683) : 63 Cal 547, " 


[8] Proviso would apply even where no notice has 
been given. (Yol 16) 1929 Bom 400 (404) (DB). 

[9] A notice of accident given within week was 
held as given as soon as practicable after happening of 
the accident. (Vol 15) 1928 Bom 1 (2).52 Bom 46 (DB). 


[10] Notice under S. 10 is not necessary where work- 
man does not voluntarily leave service ofismployer and 
want of written notice can also be excused if there was 
sufficient cause for failure to give notice or to institute 
claim. (Yol 20) 1933 Bom 109 (111):57 Bom 150 (DB), 

3. Limitation— Sufficient cause [1] The Limi- 
tation Act does nob apply to proceedings under the 
Act. (Vol 25) 1938 Cal 348 (351) ; I L B (1938) 2 Cal 
-52 (DB). 

[2] Proceedings under the Act were governed by 
S. 10 and not by the general provisions of the Limi- 
tation Act, and hence Art. 22, Limitation Act, which 
applies to a suit for damages for personal injury did not 
apply to proceedings under the Workmen’s Compen- 
sation Act. (Vol 21) 1934 Bom 28 (30, 31) : 58 Bom 128 
(D B). 

[3] Held that workman re-employed after accident by 
same employer on same wages and remaining in employ- 
ment for ten years was sufficient cause for not institut- 
ing proceedings within six months of accident. (Vol 25) 
1938 Cal 348 (351) : I L R (1938) 2 Cal 62 (DB). 

[4] Workman whose ordinary duties’ were to spread 
sand in barges but was employed one day in turning 
pontoons so as to get manholes upwards was workman 
within Act. Once there is sufficient reason for not 
making claim within six months, bar to proceedings 
under Act is removed. (Vol 21) 1934 Bom 28 (30, 31) : 
58 Bom 128 (DB). 

[6] Question whether there is sufficient cause is 
substantial question of law. (Vol 27)1940 Lah 227 (228). 

[6] That plaiutiS did not know rules about Act is 
not sufficient cause, even in case of ignorant and illite- 
rate persons for admitting claim for compensation after 
expiry of the 6 months prescribed. (Yol 18) 1931 Rang 
175 (176) ; 9 Bang 118 (DB). 

[7] Words “has been instituted within six months” 
in S. 10, do not mean a claim against the employer or 
the institution cf legal proceedings before the Com- 
missioner. (Yol 26) 1939 Pat 181 (182):17 Pat 658 (DB). 

[See however (Vol 26) 1939 Nsg 106 (106) ; I L B 
(1939) Nag 460. (Word ‘institute’ in S. 10 (1), does not 
refer to the proceedings before the Commissioner but 
only to the workman’s claim for compensation against 
employer. Consequently, S. 10 cannot be interpreted as 
laying down period of limitation inurespect of proceed- 
ings for recovery, of compengabion before Commissioner.)] 
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(2) Every such notice shall give the name and address of the person injured and shall state 
in ordinary language the cause of the injury and the date on which the accident happenedj and 
shall be served on the employer or upon i[any one of] several employers, or upon any person 
responsible to the employer for the management of any branch of the trade or business in whioh 
the injured workman was employed, 

^[fSj The i [Provincial Government] may require that any prescribed class of employers 
shall maintain at their premises at which workmen are employed a notice book, in the prescribed 
form, which shall be readily accessible at all reasonable times to any injured workman employed 
on the premises and to any person acting bona jtde on his behalf. 

(4i) A notice under this section may be served by delivering it at, or sending it by registered 
post addressed to. the residence or any office or place of business of the person on whom it is to 
be served, or, where a notice-book is maintained, by entry in the notice. book.] 

[a] SuhstUtUed by tbs Workmen’s Compensation (Amendment) Act, 1938 (9 [IX] of 1938), S. 5. [5-4-1938], 
[b] Subshtuted, 'Mi 1933 (15 [XVj of 1933), S. 7. [c] Substituted by Act 9 of 1938, S. 5, for *‘mainteii- 

ance of proceedings’*, [d] Substituted^ ibid., for “made”, [e] Inserted ^ %hid. [f] Substituted, ibid. 
for ‘‘admit”, [g] Substituted, ibid., for “instituted”, [h] Substituted, ibid., for “institute”, [i] Sub* 
stituied by the Kepsaling and Amending Act, 1924 (7 [Vll] of 1924) S. 2 and Sch. I, for “any one or”, [i] 
The word “dueotiy” was omitted by Act IX of 1938, S. 5. [k] Substituted by Act 15 of 1933, S. 7, for 

"ub*s. (3). [1] Substituted by A. 0., for “Local G-overnmenfc.” 

^[104.. (1) Where a Commissioner receives information from any source that a workman 

Power to require from has died as a result of an accident arising out of and in the course of his 
employers statements ra- employment, he may send by registered post a notice to the workman’s 
garding fatal accidents. employer requiring him to submit, within thirty days of the service of 
the notice, a statement, in the prescribed form, giving the circumstances attending the death of the 
workman, and indicating whether, in the opinion of the employer, he is or is not liable -to deposit 
compensation on account of the death. 

(2) If the employer is of opinion that he is liable to deposit compensation, he shall make the 
deposit within thirty days of the service of the notice. 

(S) If the employer is of opinion that he is not liable to deposit compensation, he shall in 
his statement indicate the grounds on which he disclaims liability.] 

("iij Where the employer has so disclaimed liability, the Commissioner, after such enquiry as 
he may think fit, may inform any of the dependants of the deceased workman that it is open to 
the dependants to prefer a claim for compensation, and may give them such other further 
information as he may think fit.] 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), S. 8. 

Section 10— Note 3 (contd,) Financial Commissioner or any one else to satisfy him- 

[8] Ignorance of workman of rules or law cannot be self whether or not the applicant came within the pro- 

reasonable or sufficient cause. (Yol 26) 1939 Pat 181 viso. (Vol 17) 1930 Rang 1 (3) : 7 Bang 660 (SB). 

(183) : 17 Pat 653 (DB). [14] Where injured workman considers his injury to 

[9] Where injured workman was finally informed trivial and one for which he is not ontitled to com- 

that he could not be ra employed and even after this he pensation, sufficient cause is made out for failurs to give 

continued correspondence and made claim for compen- notice under S. 10. (Vol 20) 1933 Bom 197 (199) (DB), 

sation two years after final order: EelcL that delay till U5] Question whether facts found by arbitrator 
final order be excused hue not subsequent delay. (Vol constitute reasonable cause for failure of 

23) 1936 Pat 307 (308) (DB). workman to give notice of accident or claim oompensa- 

[10] Where injured workman did not realise until 2^) 1933 Bom 197 (199) (DB), 

particular date that be had permanently lost sight of [^®] of six months^ to which S. 10 refers 

one eye, it is sufficient cause for his not giving notice relates to claim for compensation made by workman 

earlier. (Vol 20) 1933 Na-^ 272 (273). against his employer and has no reference to period 

[11] Rejection of claim by Commissioner, after con- application for settlement of the matter 

doning delay in filing same, on ground of its being time- Commissioner can be made. (Vol 21) 1934 Oai 460 
barred without giving any decision on the merits is (SB). 

illegal. (Vol 29) 1942 Mad 116 (118). 4. ‘*As soon as practicable”. — [1] A workman 

[12] Fact that after his discharge from hospital, the employed as a cooly in a factory met with an accident on 

the man had been ill and was complete wreck, is suffi- 23rd February 1927. On 28th March 1927, while he 
cient cause. (Vol 25) 1938 Mad 485 (486); I L R (1938) was admitted in a hospital as an indoor patient, he sent 
Mad 636 (DB). ^ a notice addressed to the solicitors of the proprietors of 

[13] ^ Under the proviso to S 10 (1) it is open to the the factory. This letter was received by them on 21st 

Commissioner to admit and decide a claim if he was April 1927. Held, that having regard to the ignorance 
satisfied that there was sufficient reason for not insti- of, and serious nature of the injury received by the 

tutjng it within six months from the death. Once the workman, the notice of the accident was given as soon 

claim is instituted it lies open to the Commissioner as practicable after the happening thereof within the 

whether on his own motion or on the suggestion of the meaning of S. 10(1)* (Vol 16)1929 Bom 400 (404) (DB). 
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^[lOB. (1 ) Where, by any law for fehe time being in force, notice is required to be given to 
Eepoits of fatal accidents, any authority, by or on behalf of an employer, of any accident occurr- 
ing on his premises which results in death, the person required to give the notice shall, within 
seven days of the death, send a report to the Commissioner giving the circumstances attending the 
death: 

Provided that where the ^[Provincial Government] has so prescribed the person required to 
give the notice may instead of sending such report to the Commissioner send it to the authority to 
whom he is required to give the notice. 

(2) The ^[Provincial Government] may, by notification in the ^[Ofiicial Gazette], extend the 
provisions of suh-section (1) iQ any class of premises other than those coming within the scope of 
that sub-section, and may, by such notification, specify the persons who shall send the report to the 
Commissioner.] 

[a] Inserted by the Workmen’s Compensation (Amendment) Act 1933, (XV [15] of 1933) S. 8. [b] Subst%tuied 
by A. 0. for “Local Government”, [c] SuhsHMed by A.O. for “local official Gazette”. 

II. (1) Where a workman has given notice of an accident, he shall, if the employer, before 
Medical examination. the expiry of three days from the time at which service of the notice 
has been effected, offers to have him examined free of charge by a qualified medical practitioner, 
submit himself for such examination, and any workman who is in receipt of a half-monthly pay- 
ment under this Act shall, if so required, submit himself for such examination from time to time: 

Provided that a workman shall not be required to submit himself for examination by a 
medical practitioner otherwise than in accordance with rules made under this Act, or at more 
irequent intervals than may he prescribed. 

(2) If a workman, on being required to do so by the employer under suh-section (l) oihf 
the Commissioner at any time, refuses to submit himself for examination by a qualified medical 
practitioner or in any way obstructs the same, his right to compensation shall be suspended during 
the continuance of such refusal or obstruction unless, in the case of refusal, he was x)reY6nted by 
any sufficient cause from so submitting himself. 

(3) If a workman, before the expiry of the period wu thin which he is liable under sub- sec- 
tion (1) to be required to submit himself for medical examination, voluntarily leaves without 
having been so examined the vicinity of the place in which he was employed, his right to compensa- 
tion shall be suspended until he- returns and offers himself for such examination, 

(4) Where a workman, whose right to compensation has been suspended under suh-section f 2) 
or suh-section (3)^ dies without having -submitted himself for medical examination as required by 
either of those sub-sections, the Commissioner may, if he thinks fit, direct the payment of com- 
pensation to the dependants of the deceased workman. 

(5) Where under sub- section (2) or sub section (3) Si right to compensation is suspended, no 
compensation shall be payable in respect of the period of suspension, and, if the period of suspen- 
sion commences before the expiry of the waiting period referred to in clause D of sub-section (1) 
of section 4, the waiting period shall be increased by the period during which the suspension con- 
tinues. 

(6) TYhere an injured w^orkman has refused to be attended by a qualified medical practi- 
ticner whose services have been offered to him by the employer free of charge or having accepted 
such offer has deliberately disregarded the instructions of such medical practitioner, then, [if it is 
proved that the workman has not thereafter been regularly attended by a qualified medical 
laractitioner or having been so attended has deliberately failed to follow Iiis instructions and that 
such refusal, disregard or failure was unreasonable] in the circumstances of the case and that the 
injury has been aggravated thereby, the io jury and resulting disablement shall be deemed to be of the 
same nature and duration as they might reasonably have been expected to be if the workman had 
been regularly attended by a qualified medical practitioner ^[whose instructions he had followed] 
and compensation, if any, shall be payable accordingly. 

[a] Substituted by the Workmen’s Compensation (Amendment) Act, 1938 (9 [IX] of 1933) for “if it is there- 
after proved that the workman has not been regularly attended by a qualified medical practitioner and that 
such refusal, failure or disregard was unreasonable.” [b] Inserted^ ibid. 


Section 11 — Note 1 should be construed as if it read: ‘‘by another qualified 

[1] The phrase “that the workman has not been re- medical practitioner.” (Vol 15) 1928 Gal 481 (483) ; 55 
gularly attended by a qualified medical practitioner” Cal 1259 (DB). 
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12. (l) Where any person {hereinafter in this section referred to as the principal) in the 
Contracting. course of or for the purposes of his trade or business contracts with any 

other person (hereinafter in this section referred to as the contractor) for the execution by or under 
the contractor of the whole or any part of any work which is ordinarily part of the trade or business 
of the principah the principal shall be liable to pay to any workman employed in the execution of 
the work any compensation which he would have been liPuble to pay if that workman had been im- 
mediately employed by him; and where compensation is claimed from the principal, this Act shall 
apply as if references to the principal were substituted for references to the employer except that 
the amount of compensation shall be calculated with reference to the wages of the workman under 
the employer by whom he is immediately employed, 

(2) Where the principal is liable to pay compensation under this section, be shall be entitled 
to be indemnified by the contractor, ^[or any other person from whom the workman could have 
recovered compensation and where a contractor who is himself a principal is liable to pay com- 
pensation or to indemnify a principal under this section he shall be entitled to be indemnified by 
any person standing to him in the relation of a contractor from whom the workman could have 
recovered compensation] and all questions as to the right to and the amount of any such indemnity 
shall, in default of agreement, be settled by the Commissioner. 

(S) Nothing in this section shall be construed as preventing a workman from recovering com= 
pensation from the contractor instead of the principal. 

(4i) This section shall not apply in any ease where the accident occurred elsewhere than on, 
in or about the premises on which the principal has undertaken or usually undertakes, as the case 
may be, to execute the work or which are otherwise under his control or management. 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), S. 9. 


SECTION 12 — SYNOPSIS 

1. Scope. 

2. Contractor. 

3. Liability of contractor to indemnify. 

4. “Part of ordinary business.” 

5. Suits, 

C. Nature and effect of order under cl. (1). 

7, Liability of principal. 

1. Scope. — [1] Selling agent agreeing to take 
delivery of goods from manufacturer’s godowns — Em- 
ployment of contractor for such work ~ Workmen em- 
ployed by contractor in such work— Accident resulting 
in death — Liability of selling agent for compensation. 
(Voi 29) 1942 Bom IS (20, 21) ; 43 Ori L Jour 315 : 
I L R (1942) Bom 139 (FB). 

[2] General notion of S. 12 of Act is that, if it is 
ordinarily part of business of person to execute certain 
work, then ordinarily he will do that work by his own 
servants; he is not to escape liability for accident 
that takes place merely by interposing contractor. 
(Yol 20) 1933 Cal 63 (64) : 80 Cal 24 (DB). 

2. Contractor. — [1] A tindal who was a monthly 
paid servant and who also received extra wages per day 
for supervising a gang of coolies working for his emplo- 
yers, is not a contractor. (Yol 17) 1930 Sind 49 (50) : 
24 Sind L R 199 (DB). 

[2] The contractor referred to in sub-section (2) of 
the section is the contractor who contracts directly with 
the principal as defined m‘cL{l). (Yol 15) 1928 Cal 
399 (400) (DB). 

3. Liability of contractor to indemnify.— [1] 
Indemnity is restricted under the Act between princi- 
pal and original contractor and not between contractor 
and sub-contractor. If there is any further sub-letting 
of the contract indemnity must be sought by recourse 
to the civil Court. (Yol 20) 1933 Bom 338 (840, 341) ; 
57 Bom 699. 

[2] Where A undertakes work which is ordinarily 
part of his trade or business, but, he contracts with B 
for the execution of part of his work, and B similarly 
contracts with 0 for the whole or part of the work he 
himself has contracted for, and one of C’5 workmen is 
killed by accident, the principal for the purpose of 


S. 12 is A, and he is entitled to be indemnified by 
and whether B is entitled in turn to be indemnified by 
C the Act does not provide for such a contingency. 
(Yol 15) 1928 Cal 399 (400) (DB). 

[3] Where the employers who are cooly contractors 
engage a sub-coi>traotor for the execution of work which 
is ordinarily part of their own trade or business, the 
employers are liable under Act and not sub' con tractor. 
(Yol 20) 1933 Rang 208 (209) (DB). 

[4] Right of principal to be indemnified by con- 
tractor disputed — It is to be settled by Commissioner, 
(Yol S3) 1946 Mad 113 (115) (DB). 

4. “Part of ordinary business.” — [1] Word 
“ordinarily” applies just as much to a Government de- 
partment as It does to any other principal, (Yol 16) 
1929 Bom 179 (181, 182) : 53 Bom 203 (DB). 

[2] Railway granting Contract to another company 
to erect powers to conduct electric line for supplying 
power to engines — Workmen serving the contractor 
company and dying due to knocking by train — Cons- 
truction of works was not ordinary work of railway and 
railway was not liable, (Yol 16) 1929 Bom 179 (180) j 
53 Bom 203 (DB). 

[3] The business of keeping the line in order is 
normal and essential feature of running Railway, 
A ecolie working under a contractor employed by rail- 
way Company in construction of a bridge sustained fatal 
injury while attending to work done to bridge. Work 
was for the line, ffeld^ that workman sustained the 
injury in the course of work which was ordinarily part 
of the principal 'business of company and the company 
was liable to pay compensation. (Yol 22) 1935 Mad 721 
( 722) j 58 Mad 804 (BBj. 

[4] Selling agent employing contractor for transport 
Workman employed by contractor— Workman acci- 
dentally killed. Eeldj selling agents liable as work was 
essential part of their business and selling agents could 
not escape liability by employing contractor. (Yol 29} 
1942 Bom 18 (20, 21) : 43 Cri L Jour 315 : ILB (1942) 
Bom 139 (FB). 

5, Suits. — [1] The contractor referred to in sub- 
s. (2) is the contractor who contracts directly with the 
principal as defined in cl. (1). If there is any further 
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13. "Where a workman has leeoyered compensation in respect of any injury caused under 
Bemedies of employer circumsfcances creating a legal liability of some person other than the 
against stranger. person by whom the compensation was paid to pay damages in respect 

thereof, the person by whom the compensation was paid and any person who has been called on 
to pay an indemnity under section 12 shall be entitled to be indemnided by the person so liable to 
pay damages as aforesaid. 

(l) Where any employer has entered into a contract wnth any insurers in respect of any 
losohency of employer, liability under this Act to any 'workman, then in the event of the em- 
ployer becoming insolvent or making a composition or scheme of arrangement with his creditors 
or, if the employer is a company, in the event of the company haying commenced to be wound 
up, the rights of the employer against the insurers as respects that liability shall, notwithstanding 
anything in any law for the time being in force relating to insolvency or the winding up of com- 
panies, be transferred to and vest in the workman, and upon any such transfer the insurers shall 
have the same rights and remedies and be subject to the same liabilities as if they were the emplo- 
yer, so, however, that the insurers shall not be under any greater liability to the workman than 
they would have been under the employer. 

(2) If the liability of the insurers to the workman is less than the ! ‘ability of the employer 
to the workman, the workman may prove for the balance in the insolvency proceedings or liquida. 
tion. 

(3) Where in any case such as is referred to in sub-section (l) the contract of the employer 
with the insureis is void or voidable by reason of non-compliance on the part of the employer 
with any terms or conditions of the contract (other than a stipulation for the payment of premia,) 
the provisions of that sub-section shall apply as if the contract were not void or voidable, and the 
insurers shall be entitled to prove in the insolvency proceedings or liquidation for the amount 
paid to the workman: 

Provided that the provisions of this sub-section shall not apply in any case in which the 
workman fails to give notice to the insures of the happening of the accident and of any resulting 
disablement as soon as practicable after he becomes aware of the institution of the insolvency or 
liquidation proceedings. 

(4i) There shall be deemed to be included among the debts which under seciion 49 of the 
Presidency.towns Insolvency Act, 1909, or under section 61 of the Provincial Insolvency Act, 1920, 
or under section 230 of the Indian Companies Act, 1913, are in the distribution of the property of 
an insolvent or in the distribution of the assets of a company being wound up to be paid in 
priority to all other debts, the amount due in respect of any compensation the liability wherefor 

Section 12 — Note 5 (contd^) by employing contractor. (Vol 29) 1942 Bom 18(20,21): 

subletting of the contract, indemnification cannot be IIjR (1942) Bom 139 : 48 Cri L Jour 315 (DB). 
obtained under tbe Act and must be =!ougbt by recourse [2] To make principal liable under S. 12 wben lie 

to the civil Courts. (Vol 15) 1928 Cal 399 (400) (DB). employs contractor, it must be established that eontrac* 

[2] Order under S. 12 {1} making principal hable for tor was entitled to expect workman to do work at his 

compensation payable to defendants of deceased work- orders and was entitled to dismiss them. Where select 

man employed by contractor — Contractor not party to persons could come when they choose and do work, 

order— Principal deducting as indemnity amount of principal is not liable. (Vol 26) 1939 Bang 428 (429^ 

compensation for work done and not getting its right 430) (DB). 

to indemnify decided by commissioner — Suit by con- [3] Bail way Contractor’s employee died — Held the 
tractor to reeo’^er amount deducted. (Vol S3) 1946 Mad company was liable as if it was the employer. Since 
113 (1X5). Contractor is to indemnify the Railway Company under 

6. Nature and effect of order under cl, (1). — sub-s. (2j he is entitled to notice of the claim and he 

[1] An order awarding compensation was distinct and can certainly di=ipufce the claim, (Vcl 22) 1935 Cal G33 

diSerent ficm an order allowing or disallowing a claim (683) : 63 Cal 647. 

fnr indemnity for tbe amount of compensation paid. [4] Workman employed through muccadams — Con- 
An order holding the principal liable to pay compensa- trolof work retained by contractor— Death of workman 

tion under S. 12 (1) did not give the principal an due to defective materials supplied by contractor— Suit 

absolute right to claim indemnity from the contractor by contractor to recover compensation ordered against 

under S. 12 (2). As the contractor was not a party to him under the act from muccadams — Contractor held 

the order under S. 12 (1) he was not bound by it and not entitled to recover the same. (Vol 20) 1933 Bom 

therefore it could not make liable to indemnify the 338 (340, 341) : 67 Bom 699. 

principal. (Vol 33) 1946 Mad 113 (114, 115). 

7. liability of principal.— [1] Selling agent em- Section 13 — . Note 1 

ploying contractor for transport — Workman employed [1] Indemnity is restricted between principal and 
by contractor— Workman accidentally killed — Selling original contractor and does not apply between con- 
agent liable as the work was ordinarily part of their tractor and sub-contractor. (Vol 20) 1933 Bom 338 
business and selling agents could not escape liability (340) ; 57 Bom 699. 



[SS U--15] 


[the] WOBEMBN’S OOMPSNSATION AOT, 1923 


86iB 


accrued before the date of the order of adjudication of the insolvent or the date of the commence- 
ment of the winding up, as the case may be, and those Acts shall have effect accordingly. 

(6) Where the compensation is a half. monthly payment, the amount due in respect thereof 
shall, for the purposes of this section, be taken to be the amount of the lump sum for which the 
half. monthly payment could, if redeemable, be redeemed if application were made for that pur- 
pose under section 7, and a certificate of the Commissioner as to the amount of such sum shall be 
conclusive proof thereof. 

(6) The provisions of sub-section (d) shall apply in the case of any amount for which an 
insurer is entitled to prove under sub-section (8), but otherwise those provisions shall not apply 
where the insolvent or the company being wound up has entered into such a contract with in- 
surers as is referred to in sub- section ( 1). 

(7) This section shall not apply where a company is wound up voluntarily merely for the 
purposes of reconstruction or of amalgamation with another company. 

Special provisions relat- 15. This Act shall apply in the case of workmen who are masters of 

iisg to masters and Eeamen. ships or seamen subject to the following modifications, namely : 

(1) The notice of the accident and the claim for compensation may, except where the person 
injured is the master of the ship, be served on the master of the ship as if he were the employer, 
but where the accident happened and the disablement commenced on board the ship, it shall not 
be necessary for any seaman to give any notice of the accident. 

(2 ) In the case of the death of a master or seaman, the claim for compensation shall be made 
within six months after the news of the death has been received by the claimant or where the ship 
has been or is deemed to have been lost with all hands, within eighteen months of the date on 
which the ship was, or is deemed to have been, so lost. 

(8) Where an injured master or seaman is discharged or left behind in any part of His 
Majesty’s dominions or in a foreign country, any depositions taken by any Judge or Magistrate 
in that part or by any Consular Officer in the foreign country and transmitted by the person by 
whom they are taken to the ^[Central Government] or any ® [Provincial Government] shall, in 
any proceedings for enforcing the claim, be admissible in evidence — 

(a) if the deposition is authenticated by the signature of the Judge, Magistrate or Con- 
sular Officer before whom it is made ; 

(h) if the defendant or the person accused as the case may be, had an opportunity by 
himself or his agent to cross-examiue the witness^ and 
(c) if the deposition was made in the course of a criminal proceeding, on proof that the 
deposition was made in the presence of the person accused ; 
and it shall not be necessary in any case to prove the signature or official character of the person 
appearing to have signed any such deposition and a certificate by such person that the defendant 
or the person accused had an opportunity of cross examining the witness and that the deposition 
if made in a criminal proceeding was made in the presence of the person accused shall, unless the 
contrary is proved, be sufficient evidence that he had that opportunity and that it was so made 

H ^ ^ 1 

^[(4)] No ^[half monthly payment] shall be payable in respect of the period during which the 
owner of the ship is, under any law in force for the time being in British India relating to mer- 
chant shipping, liable to defray the expenses of maintenance of the injured master or seaman, 

^L(5) No compensation shall be payable under this Act in respect of any injury in respect of 
which provision is made for payment of a gratuity allowance or pension under the War Pensions 
and Detention Allowances (Mercantile Marine, etc) Scheme, 19S9, or the War Pensions and 
Detention Allowances (Indian Seamen, etc,) Scheme, 1941, made under the Pensions (Navy, Army, 
Air Force and Mercantile Marine) Act, 1939, or under the War Pensions aud Detention Allowances 
(Indian Seamen) Scheme, 1942, made by the Central Government. 

(6) Failure to give a notice or make a claim or commence proceedings within the time re- 
quired by this Act shall not be a bar to the maintenance of proceedings under this Act in respect 
of any personal injury, if — 

(a) m application has been made for payment in respect of that injury under any of 
the schemes referred to in the preceding clause, and 
(h) the Provincial Government certifies that the said application was made in the rea- 
sonable belief that the injury was one in respect of which the scheme under which 
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the application was made makes provision for payments, and that the application 
was rejected or that payments made in pursuance of the application were discon* 
tinned on the ground that the injury was not such an injury, and 
(c) the proceedings under this Act are commenced within one month from the date on 
which the said certificate of the Provincial Oovernment was furnished to the person 
commencing the proceedings.] 

[a] The word “registered” was re'pealed by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XT] 
of 1933), 8. 10. [b] Siibsiituied by A. 0. for “Governor General in Council”, [c] Si(,bsiUuted by A. 0^ 
for “Local Government.” 

[d] Clause (4) was omitied by the Workmen’s Compensation (Amendmant) Ant, 1938 (9 [IX] of 1938), S. 1. 
[5*4-1988]. [e] Substituted^ %hid, for “(5)”. [£] Substituted by the Repealing and Amending Act, 1924 (7 

[VII] of 1924), S. 2 and Sch. I for “monthly payment.” [g] Substiiuied, ibid, 1942 (1 [I] of 1942), S. 2, for 
CL (5) which was ineittd by Act 42 of 1939, S. 2 (both amendments to be eScetive from 3-9-1939). 

16. The ^[Provincial Government] may, by notification in the ^[Official Gazette], direct thai 
Returns as to compensa- every person employing workmen, or that) any specified class of such 

tion. persons, shall send at such time and in such form and to such authority, 

as may be specified in the notification, a correct return specifying the number of injuries in respect 
of which compensation has been paid by the employer during the previous year and the amount 
of such compensation, together with such other particulars, as to the compensation as the ^[Provin- 
cial Government] may direct. 

[a] Substituted by A. 0. for “Governor-General in Council.” [b] BubsiUuted by A. 0. for “Gazette of Indip.” 

17. Any contract or agreement whether made before or after the commencement of this Act, 

Contracting out. whereby a workman relinquishes any right of compensation from the 

employer for personal injury arising out of or in the course of the employment, shall be null and 
void in so far as it purports to remove or reduce the liability of any person to pay compensation 
under this Act. 

18. "VThere any question arises as to the age of a person injured by accident arising onto! and 

Proof of age. in the course of his employment in a factory, valid certificate granted 

in respect ot such person under section 12 or section 62 of the Factories Act, 1934,] before the occurr- 
ence of the injury shall be conclusive proof of the age of such person. 

[a] Subsiituied by the W’‘orkmen’s Compansation (Amendment) Act, 1938 [9 [IX] of 1938), S. 8 for*'a certificate 
granted in respect of sneb person under sect'on 7 or section 8 of the Indian Factories Act, 1911.” [5-4 193S] 
Penalties. ""[181. (1) Whoever— 

(a) fails to maintain a notice-book which he is required to maintain under sub-section ( 8) 
of section 10, or 

(b) fails to send to the- Commissioner a statement which he is required to send under 
sub.section (1) of section lOA, or 

(c) fails to send a report which he is required to send under section lOB, or 

(d) fails to make a return w^hich he is required to make under section 16 , 
shall be punishable with fine which may extend to one hundred rupees. 

(2) No prosecution under this section shall be instituted except by or with the previous 
sanction of a Commissioner, and no Court shall take cognizance of any offence under this section, 
unless complaint thereof is made within six months of the date on which the offence is alleged to 
have been committed.] 

[a] Section ISA was inserted by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933/, 
Section 11. 


CHAPTER IIL 
COMMISSIONEES. 

49. (l) If any question arises m any proceedings undbr this Act as to the liability of any 
Reference to Commis- person to pay compensation (includlEg any question as to whether a 
person injured is or is not a workman) or as to the amount or duration 
of compensation (including any question as to the nature or extent of disablement), the question 
shall, in default of agreement, be settled by ^[a Commissioner.] 


Section 19 — Note I 

[1] The scheme of the Workmen’s Compensation 
Act clearly shows that the matters which are sat out in 
S. 19 of the Act are to be decided by the commissioner 
jndioially and while deciding them ha is performing 
judicial functions. Ha derives his authority from a 
statute passed by a competent authority and in ©seicis' 


ing his |adsd*etion he has the sanction of the law 
behind him. The commissioner acts as a Court and is a 
Court, and not a persona, designaia, (Vol 28) 1941 Pat 
65 (67 to 70) I 20 Pat 373 (FB). 

[2] Section 8 (1) provides that compensation shall be 
deposited with the commissioner— The employer may 
dispute his liability— In that event under S. 19 (1) tha 
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[2) No Civil Courfe shall have iuriadietion to settle, decide or deal with any question which 
is by or under this Act required to be settled, decided or dealt with by a Commissioner or to enform 
any liability incurred under this Act, 

[a] Subshtuted by the Workmen’s Compensat'on (An e admen t) Act, 1933 (15 (XV) of 1933), S. 12, for '‘tha 
Commissioner,** 

20, (l) The ^[Provincial Government] may, by notification in the '^[Official Gazetfie], appoint 
^ Appointment of Commis- any person to be a Commissioner for Workmen*3 Compensasion for such 

local area as may be specified in the notification. 

Where more than one Commissioner has been appointed for any local area, the ^[Pro- 
vincial Government] may, by general or special order, regulate the distribution of business betwjeit 
them.] 

Any Commissioner may, for the purpose of deciding any matter referred zo him for 
decision under this Act, choose one or more persons possessing special knovvdedge of any matter 
relevant to the matter under inquiry to assist him in holding the inquiry. 

^[(4)1 Every Commissioner shall be deemed to be sl public servant within the meaning of the 
Indian Penal Code. 

[a] Substituted by A. 0. for “Local Government”, [b] Substituted by A. 0. foe *Toca! omciai Gazette'^ 
[c] A new sub-seefcion (2) was inserted^ and the old sub-sections (2) and (B) were re-numbered ^B) and (4] 
by Act IS of 1933, S. 13. 

21. (1) Where any matter is under this Act to be done by or before a Commissioner, the 
Venue of proceedings and same shall, subject to the provisions of this Act and to any rules made 

transfer. hereunder, be done by or before ^[a Commissioner] for the local area in 

which the accident took place which resulted in the injury : 

Provided that, where the workman is the master of a ship or a seaman, any such mattei! 
may be done by or before ®'[a Commissioner] for the local area in which the owner or agent of the 
ship resides or carries on business. 

(2) If a Commissioner is satisfied ®[that any matter arising out of any proceedings pending 
before him] can be more conveniently dealt with by any other Commissioner, whether in the same 
Province or not, he may, subject to rules made under this Act, order such matter lo be transferred 
to such other Commissioner either for report or for disposal, and, if he does so, shall forthwith trans- 
mit to such other Commissioner all documents relevant for the decision of such matter and, where 
the matter is transferred for disposal, shall also transmit in the prescribed manner any money 
remaining in his hands or invested by him for the benefit of any party to the proceedings : 

^[Provided that the Commissioner shall not where any party to the proceedings has appeared 
before him, make any order of transfer relating to the distribution among dependants of a lump 
sum without giving such party an opportunity of being heard :”] 

Provided ‘^[further] that no matter other than a matter relating to the actual payment to a 
workman or the distribution among dependants of a lump sum shall be transferred for disposal, 


Section 19 — Note 1 (contd,) 

question of liability has to be decided by the Commis- 
sioner. Till it is decided against him, there is no obli- 
gation to pay the amount. The employer who has ad- 
mitted liability is in no better position than who has not# 
Even if by a mistake of fact the Commissioner refunds 
the deposit, the Commissioner can order redeposit. (Vol 
17) 1930 Rang 1 (3, 4) ; 7 Rang 660 (SB). 

[3] In writing an order Commissioner should state 
his findings as to what that applicant’s employment or 
duty was and state his finding as to how the acci- 
dent happened and whether it arose out of employments. 
(Vol 20) 1933 Cal 220 (221) : 60 Cal 421 (DB). 

[4] Commissioner has no power to set aside an 
order made by him, in review. But where order on 
application is incomplete Commissioner can make it 
complete by further order. (Vol 22) 1935 All 408 (409). 

[5] Commissioner has no power to set aside previous 
order for compensation made by him under mistake. 
(Vol 17) 1930 Lah 607 (658) (DB). 

[6] Compensation or damages on account of arrears 
of pay cannot be awarded by Commissioner, (Vol 26) 
1939 All 29 (31) : ILR {1939) All 1. 

[7] Question referred to Commissioner and claim 
made for compensation — Notice issued to employer— 


Commissioner cannot reject the application merely on 
the strength of medical report which is Inadmlssibk 
unless Surgeon himself proves it. {Vol 20) 1933 Pat 532 
(532, 633) (DB). 

[8] Money allotted by Commissioner — Suit lor its 
redistribution — Consent decree as far as the Commis- 
sioner of Workmen’s Compensation is concerned la of 
no efieot and cannot be executed. (Vol 27) 1940 Gal 580 
(581) (DB). 

[9] jPompensation paid by principal under S. 12 (1)— 
Dispute as to right of indemnity from eontraofcor— No 
decision of Commissioner— Suit by contractor to recover 
amount deducted by principal as indemnity is not 
barred. (Vol 33) 1946 Mad 113 (114, 115) (DB}. 

Section 20 — Note 1 


[1] Where Commissioner adjudicates claim made 
under the Act, the Commissioner is “Court subordinate 
to the High Court” within S, 115, Oivil P. C!., or S. 4 
Punjab Courts Act, (Vol 25) 1938 Lah 855(855,S56)(DB)# 

[2] The law in India is somewhat difierent from that 
of England as regards using the services of expert for the 
determination of workmen’s compensation case^ So far 
as it is difierent it gives greater latitude to the Commis- 
stoned! (vT 24) 1937 Oal 697 (701) : ILE (1937) 2 Cal 
lU (DB). 


1069 & 1070 A, M. 
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under this sub section to a Commissioner in the same Province save with the previous sanction of 
the""® [Provincial Government] or to a Commissioner in another Province save with the previous 
sanction of ^ [the Provincial Government of that Province], unless all the parties to the proceedings 
agree to the transfer. 

(8) The Commissioner to whom any matter is so transferred shall, subject to rules made 
under this Act, inquire thereinto and, if the matter was transferred for report, return his report 
thereon or, if the matter was transferred for disposal, continue the proceedings as if they had 
originally commenced before him. 

{4i) On receipt of a report from a Commissioner to whom any matter has been transferred 
for report under siib-section (2), the Commissioner by whom it was referred shall decide the 
matter referred in conformity with such report. 

The ® [Provincial Government] ma.y transfer any matter from any Commissioner 
appointed by it to any other Commissioner appointed by it.] 

[a] SulMultd by the ^YorkmeQ’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), S. 14, for “the 
Commissioner.*’ [b] The word “ registered ” was repealed, ibid, [c] Substituted by the Workmen’s 
Compensation (Amendment) Act, 1938 (9 [IX] of 1938), S 9, for “by any party to any proceedings under 
this Aot pending before him that sQch matter.” [5-4-1938.] [d] Inserted 'ibid, [e] Substituted by A. 0. for 
“Local Government”, [f] Substituted by A, 0. for ‘‘the Governor-General in Council”, [g] inserted by xAct 
15 of 1933, Section 14 

22. (l) No application for the settlement of any matter by a Commissioner, ^ [other than an 
Form of application. application by a dependant or dependants for compensation] shall be 

made unless and until some question has arisen bet'ween the parties in connection therewith which 
they have been unable to settle by agreement. 

(2) ^ [An application to a Commissioner] may be made in such form and shall be accom- 
panied by such fee, if any, as may be prescribed, and shall contain, in addition to any particulars 
which may be prescribed, the following particulars, namely : — 

fa ) a concise statement of the circumstances in which the application is made and the 
relief or order which the applicant claims; 

(1) in the case of a claim for compensation against an employer, the date of service of 
notice of the accident on the employer and, if such notice has not been served or 
has not been served in due time, the reason for such omission; 

(c ) the names and addresses of the parties; and 

(d) ^[except in the case of an application by dependants for compensation] a concise 
statement of the matters on which agreement has and ®[of] those on which agcee- 
ment has not been come to. 

(3) If the applicant is illiterate or for any other reason is unable to furnish the required 
information in writing, the application shall, if the applicant so desires, be prepared under the 
direction of the Commissioner, 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 (XV [15] of 1933), S. 15. [b] Subsii- 

iuiedi ibidf for “where any such question has arisen, the application’*, [c] Substituted by the Kepealing 
and Amending Act, 1925 (XXXYlI [37] of 1925), S. 2 and Sch, I, for “on”. 

^[22&, (1) "Where any sum has been deposited by an employer as compensation payable in 
Power of Commissioner to respect of a workman whose injury has resulted in death, and in the opi- 
reguire further deposit in ^^ion of the Commissioner such sum is insufficient, the Commissioner may, 
cases of fatal accident. notice in writing stating his reasons, call upon the employer to show 

cause why he should not make a further deposit within such time as may be stated in the notice, 

(2) If the employer fails to show cause to the satisfaction of the Commissioner, the Oommis- 
sioner may make an award determining the total amount payable, and requiring the employer to 
deposit the deSciencyJ 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 {XV [15] of 1933), S. 16. 

23. The Commissioner shall have all the powers of a Civil Court under the Code of Civil 
Powers and procedure of Procedure, 1908, for the purpose of taking evidence on oath (which such 

Commifisioners. Commissioner is hereby empowered to impose) and of enforcing the 


Section 22 — Note 1 

[1] “Claim” referred to in Ss. 10 (1) and 22 means 
formal claim made before Commissioner and not claim 
made on employ ere. (Vol 29) 1942 Mad 116 (117). 

[2] No part'culars under S. 22, nor certificate under 
B. 19 — Defect not fatal — Partic\ilars and certificate can 
he obtained after claim. (Vol 29) 1942 Mad 116 (118). 


Section 23 — Note 1 

[1] The mere fact that it has been expressly stated 
that the Commissioner will have the power of a Court 
cannot by itself justify the inference that he is not a 
Court (Vol 28) 1941 Pat 65 (70) : 20 Pat 373 (EB>, 
(The Commissioner is a Court— Powers discussed.) 
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attendance of witnesses and compelling the production of documents and material objects, ^[and 
the Commissioner shall be deemed to be a Civil Court for all the purposes of section 195 and of 
chapter xxxv of the Code of Criminal Procedure, 1898.] 

[a] Added by the Workmen’s Compensation (Amendment) Act, 1929 (V [5] of 1929), S. 5. 

24. Any appearance, application or act required to be made or done by any person before or 
Appearance of parties, to a Commissioner (other than an appearance of a party which is required 
for the purpose of his examination as a witness) may be made or done on behalf of such person by 
a legal practitioner or ®'[by an official of an Insurance Company or registered Trade Union autho- 
rized in writing by such person or, with the permission of the Commissioner, by any other person 
so authorized.] 

[a] Substituted by the Workmen’s Compensation (Amendment) Act, 1938 (IX [9] of 1938), S. 10, for ^‘other 
person authorised in writing by such person.” 

PROVINCIAL AMENDMENTS. 

Sections 24A and 24B. 

Bengal. 

After section 24, the following sections shall be inserted namely: — 

Bejerence of disputed medical ^'^24A. (1) \i any question arises in any proceedings under this Act pen- 
q^uestions to a medical referee. ding before the Commissioner as to — 

(a) the nature and extent of the permanent disablement of a workman, or 
(h) the duration of his temporary disablement, or 

(c) whether the incapacity of a workman is due to personal injury by accident, or 

(d) whether a workoaan has contracted any occupational disease specified in Schedule III, 

the question shall, in default of agreement, on the joint application of both parties or on the application of either 
party in the prescribed manner, and on payment in the prescribed manner by the parties, or the party making 
the application, as the case may be, of the prescribed fees and expenses, be referred by the Commissioner to a 
medical referee appointed by him in bis discretion from amongst the medical practitioners incluied in the list 
prepared under section 24B : 

Provided that where an application is made by only one of the parties, if the Commissioner is of the 
opinion that the question is one which ought not on account of the exceptional difficulty of the case or for any 
other sufficient reason he referred to a medical referee, he may after recording his reasons in writing reject the 
applicaiion : 

Provided further that if the patties themselves jointly select any medical practitioner included in the said 
list for appointment as the medical referee, the Commissioner shall, on payment of the prescribed fees and 
expenses in the prescribed manner, appoint that medical practitioner ; 

Provided further that a medical practitioner whose services have been used for the medical treatment of 
an injury by accident to a workman, or of an occupational disease specified in Schedule III contracted by such 
workman, by or on behalf of such workman or his employer or by or on behalf of any insurers interested in any 
proceeding under this Act arising out of such injury or disease, shall not act as a medical referee in any proceed- 
ings under this Act in respect of such injury or disease. 

(2) The medical referee to whom such a reference is made under sub-section (1) shall, in accordance with 
the prescribed rules, require the workman to submit to a medical examination by him or under his personal 
direction and shall personally or with such medical assistance as he may deem necessary examine the workman 
medically and send to the Commissioner who has made the reference a report in respect of the question specifically 
mentioned in the order of reference. 

(S) If a workman refuses to submit himself for medical examination by or under the personal direction of 
the medical referee to whom a reference has been made under. this section, or if a workman in any way obstructs 


Section 23 — Note 1 (contd ) 

[2] It is clear from Sa. 23 to 30A that the Commis- 

sioner acts judicially and for several purposes he has 
all the powers of a Civil Court. The Commissioner is a 
Court subordinate to the High Court. A revision is 
competent under 3. 115, Civil P. C. (Yol 25) 1938 Lah 
855 (855) (DB). ‘ 

[3] Commissioner does not possess any inherent 
power under S. 151, Civil P. C. (Vol 17) 1930 Lah 657 
(658) (DB). 

[4] It is not desirable thing for the Commissioner to 
order parties, in local iuBpection to re-enact scene just 
before accident, to decide whether the machine was in 
motion or not at time of accident. (Vol 16) 1929 Cal 
774 (774) (DB), 

[6] Rules framed under Act do not preclude Com- 
missioner from framing issues which legitimately arise in 
the case even if written statement does not specifically 
raise them. (Yol 15) 1928 Pat 608 (511) : 8 Pat 24 (DB). 

[6] A Commissioner appointed under the Act has no 
power to issue a commission for the examination of 
witnesses. (Yol 17) 1930 Sind 221 (223) (DB) ^•(Vol 26) 
1999 Rang 70 (72) ; 1938 Rang L R 641 (DB). 


[7] A Commissioner has no power to review but if 
he orders compensation an appeal lies under S. 30 (1) 
(a). (Vol 22) 1935 All 408 (409). 

[8] In proceeding under Act, Commissioner cannot 
dismiss claim for compensation summarily on the 
basis of letter written by the Surgeon to the efiect that 
claimant was not entitled to compensation. SurgeonV 
report is not admissible in such eases unless the 
Surgeon himself comes to prove it. (Vol 20) 1933 
Pat 532 (532, 533) (DB). 

[9] High Court can interfere with decision of Com- 
missioner in compensation case only when it considers 
decision to be wrong in law. (Yol 20) 1933 Bom 270 
(272). 

[10] Failure of Commissioner to consider whether 
particular person has status of any persons referred to 
in S. 2 (1) (d)— High Court can interfere in revision, 
(Vol 29) 1942 Pat 33 (34) : 21 Pat 173. 

Section 24 — Note 1 

[1] Words “other person” in S. 24 indicate formal 
appearance on behalf of persons claiming. (Yol 22) 
1935 All 408 (410). 
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the medical exammation by or under the personal direction of the medical referee the workman’s right to 
compensation under this Act and his right to continue any proceedings under this Act shall be suspended until 
such examination has taken place. a- , * 

(4) In any proceedings under this Act in which evidence is recorded, the report of the medical referee 
shall as between the parties to the proceedings be conclusive proof of the facts related therein within the meaning 
of section 4 of the Indian Evidence Act, 1872 : 

Provided that such report shall not so be regarded as conclusive proof of the facts related therein if in the 
particular proceedings the Commissioner, either of his own motion or on application being made to him by either 
party, for reasons to be reooided by him in writing, deems it expedient in the interests of justice to allow the 
parties to adduce further evidence on such facts. 

L%si of qiiahfiQd 'nied^cal “24B. The Provincial Government shall prepare a list of qualified medical 
practiii 07 i 6 TS for appoint- practitioners who may be appointed as medical referees under section 24A and shall 
mcfit as 7 nedical 7 '‘ 6 forBes. publish the said list in the Official Gazette.” 

.-Bang. Act VI of 1942, S. 4. [19-11-1942.] 

25. The Commisaioner shall make a brief memorandum of the substance of the evidence of 
Method of recording e\i“ every witness as the examination of the witness proceeds, and such 

deuce. memorandum shall be written and signed by the Commissioner with 

Ms own band and shall form part of the record : 

Provided that, if the Commissioner is prevented from making such memorandum, he shall 
record the reason of his inability to do so and shall cause such memorandum to be made in writing 
from bis dictation and shall sign the same, and such memorandum shall form part of the record : 

Provided further that the evidence of any medical witness shall be taken clown as nearly as 
may be word for word. 

26. All costs, incidental to any proceedings before a Commissioner, shall, subject to rules 
Costs. made under this Act, be in the discretion of the Commissioner. 

27. A Commissioner may, if he thinks fit, submit any question of law for the decision of 
Power to submit eases. the High Court and, if he does so, shall decide the question in confor- 
mity with such decision. 

28. (l) Where the amount of any lump sum payable as compensation has been settled by 

Registration of agree- agreement, whether by way of redemption of a balf.montbly payment 

tnents. or otherwise, or where any compensation has been so settled as being 

payable ^[to a woman or a person under a legal disability] ^ "^3 a memorandum thereof 

shall be sent by the employer to the Commissioner, who shall, on being satisfied as to its genuine- 
ness, record the memorandum in a register in the prescribed manner : 

Provided that — 

(a) no such memorandum shall be recorded before seven days after communication by 

the Commissioner of notice to the parties concerned; 

> 1 - ^ 

f g) the Commissioner may at any timer rectify the register; 


Section 25 — Note 1 

[1] Section 25 precludes reception of report from any 

person as evidence. (Vol 30) 1943 Mad 608 (608, 609) : 
ILB(1944) Mad 301 (DB). / 

[2] Tbs joint efieot of E. 20 of rules framed under 
the Act in 1924 and S. 25 is that before proceeding with 
the matter of an application, the Commissioner must 
first of all, either by himself or officer authorized by 
Local Government, take evidence from the applicant 
to ascertain whether there is prwia facit case. Medi- 
cal certificates are not of themselves admissible in evi- 
dence. They should be proved by calling person giving 
certificate. (Vol 24) 1937 Gal 697 (699, 700) : I L R 
(1937) 2 Cal 714 (DB). 

[3] Duty of Commissioner to hear evidence himself 
and decide dispute — Power cannot be delegated. (Vol 
29) 1942 Pat 453 (454, 455) : 21 Pat 218 (DB). 

[4] The Commissioner is constituted the tribunal 
under the Act to hear and determine the oases in the 
manner provided by the Act, and he is bound to do so 
and to follow the terms of the Act. If the Commissioner 
fails to comply with the mandatory provisions of the 
Act and hears no evidence but only considers a report 
submitted by his subordinate or statements not taken 
on oath, there is no hearing of the case in the j’udicial 
sense and the order passed in suoh proceedings cannot 


be sustained. (Vol 29) 1942 Pat 453 (464, 455) : 21 Pat 
218 (DB). 

[5] A Commissioner for Workmen's CompenBation 
has no power either under the Workmen’s Compensa- 
tion Act or under the rules made under It, to direct a 
Revenue Divisional Officer or any one to make a local 
inspection or to make a report after local inspection, 
The Commissioner may himself make a local inspection, 
if one has to be made, as provided by Rr. 32 and 33. 
Section 25 of the Act precludes the reception of a report 
from any person as evidence in the case. (Vol 30) 1943 
Mad 608 (608, 609) : I L R (1944) Mad 301. 

Section 27 — Note 1 

[1] Question whether fatal accident arose out of and 
in the course of employment is for the commissioner to 
decide. It is not one which High Court oan be called 
upon to decide or is entitled to decide. (Vol 22) 1935 
Rang 173 (174) (SB). 

Section 28 — Note 1 

[1] Section 28 refers primarily to cases where parties 
have arrived at agreement prior to hearing before Court, 
(Vol 16) 1929 Bom 68 (69) (DB). 

[2] Commissioner has power in contested proceedings 
before him to pass any order or decree by consent and 
appeal from such decree or order does not lie to High 
Court. (Vol 16) 1929 Bom 68 (69) (DB). 
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(d) where it appears to the Commissioner that an aj^reement as to the payment of a 
lump sum whether by way of redemption of a half-monthly payment or otherwise, 
or an agreement as to the amount of compensation payable ^[to a woman or a 
person under a legal disability] ®[ * * *"] ought not to be registered by 

reason of the inadequacy of the sum or amount, or by reason of the agreement 
having been obtained by fraud or undue influence or other improper means, he 
may refuse to record the memorandum of the agreement ^[and may make such 
order] including an order as to any sum already paid under the agreement, as he 
thinks just in the circumstances. 

{^) An agreement for the payment of compensation which has been registered under 
sub-section (IJ shall be enforceable under this Act notwithstanding anything contained in the 
Indian Contract Act, 1872, or in any other law for the time being in force. 

[a] Substituted by the Workmen’s Compensation (Amendment) Act, 1929 (V [5] of 1929), S. 6, for “to a 
person under a legal disability”, [b] The words “or to a dependant” were repealed by the Repealing and 
Amending Act, 1924 (7 [VII] of 1924), S. 3 and Sch. 11. [c] Clause (b) was repealed by Act 5 of 1929, 

S. 6. [d] Substituted^ ibid, for “to a person under any legal disability.” [e] The words “or to any depen- 

dant” were repealed by the Repealing and Amending Act, 1924 (VII [7] of 1924), S. 3 and Sch. II. 
[f] Substituted by S. 2 and Sch. I, ibid, for “or may make such order”. 

29. Where a memorandum of any agreement the registration of which is required by 
Efiect of failure to regis- section 28, is not sent to the Commissioner as required by that section, 
ter agreement. the employer shall be liable to pay the full amount of compensation 

which he is liable to pay under the provisions of this Acl;, and notwithstanding anything contained 
in the proviso to sub.seetion (1) of section 4, shall not, unless the Commissioner otherwise directs 
be entitled to deduct more than half of any amount paid to the workman by way of compensation 
whether under the agreement or otherwise. 

Appeals. 30 . ( i) An appeal shall lie to the High Court from the following orders of a 

Commissioner, namely: — 

(a) an order awarding as compensation a lump sum whether by way of redemption of a 
half -monthly payment or otherwise or disallowing a claim in fuil or in part for a 
lump sum; 

(h) an order refusing to allow redemption of a half monthly payment; 

(c) an order providing for the distribution of compensation among the dependants of a 
deceased workman, or disallowing any claim of a person alleging himself to be such 
dependant; 

( d) an order allowing or disallowing any claim for the amount of an indemnity under 
the provisions of sub-section (2) of section 12; or 

(e) an order refusing to register a memorandum oh agreement or registering the same or 

providing for the registration of the same subject to conditions : 


SECTION 30 _ SYNOPSIS 

1. Powers of the High Court. 

2. Question of law. 

3. Findings of fact. 

4. When appeal maintainable. 

5. Plea. 

6. Court-fee. 

7. Proviso. 

1. Powers of the High Court, — [1] The question 
whether an employment is of a casual nature is one of 
evidence. The High Court will interfere with the deci- 
sion of the Commissioner only if the statement of law 
by him or its application to the facts is obviously wrong. 
(Vol 20) 1933 Bom 270 (271, 272) (DB). 

[2] In appeal under S. 30 if substantial question of 
law arises, High Court can consider case as whole on 
facts as well as law. (Vol 24) 1937 Sind 288 (289) : 32 
Sind L R 32 (DB). 

[3] The High Court is not entitled to interfere with 
the findings of fact arrived at by the Commissioner f jr 
Workmen’s Compensation except on a substantial ques- 
tion of law, and that includes a finding of fact which is 
not based upon evidence. (Vol S3) 1946 Bom 169 (169) 
(DB). 

[4] Even if an appeal under the Act has been admitted 
under S. 30 (a) on substantial question of law, it is open 


to High Court to remand ca=e to the Commissioner to 
pass his order on record of admissible evidence or to form 
its own opinion on facts. (Vol 24) 1937 Sind 126 (128) ; 
31 Sind L B 71 (DB). 

[5] No authority is conferred on any Government 
officer to direct the Commissioner to reverse his deci- 
sion. (Vol 17) 1930 Rang 1 (3) : 7 Rang 660 (SB), 

[6] Question whether fatal accident arose out of and in 
the course of employment is question for Commissioner 
and it is not one which High Court is called upon or 
entitled to determine. (Vol 22)1935 Bangl73 (174) (SB). 

[7] The question whether the facts found by the 
Commissioner constitute reasonable cause for failure of 
the injured workman to give notice of accident within 
statutory period is a question of law and is open to 
review by the High Court. (Vol 20) 1933 Bom 197 (199) 
(DB). 

[8] When an order of direction is made by a Com- 
missioner for a stay or for the retaining of the money 
in Court pending an appeal, an application shall be 
made by the appellant to the High Court within one 
month, asking for expedition of the appeal and also for 
the giving of any directions which the High Court may 
seem fit to give with regard to the maintenance of the 
dependants in the meantime. (Vol 33) 1946 Bom 110 
(112) : I L R (1945) Bom 871 (D B). 
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Pioviaed that no appeal shall lie against any order unless a substantial question of law is 
involved in the appeal and in the case of an order other than an order such as is referred to in 
clause ( 1 ) unless the amount in dispute in the appeal is not less than three hundred rupees : 

Provided, further, that no appeal shaU lie in any case in which the parties have agreed to 
abide by the decision of the Commissioner, or in which the order of the Commissioner gives effect 
to an agreement come to by the parties : / i , ,, ,• , 

^[Provided further that no appeal by an employer under clause fa; shall lie unless the 
memorandum of appeal is accompanied by a certificate by the Commissioner to the effect that 
the appellant has deposited with him the amount payable under the order appealed against.] 

(2) The period of limitation for an appeal under this section shall be sixty days. 

( 8 ) The provisions of section S of the Indian Limitation Act, 1908, shall be applicable to 

apgals^under VVortmen’s Compensation (Amendment) Act, 1933 (XV [15] of 1933), S. 17. 


Section 30 — Note 1 {conid } 

[9] The High Court has power to interfere only 
with such findings of fact as may be necessary for 
determination of the question of law involved. (Vol 30) 
1943 Lab 52 (54) : I L R (1943) Lah 813 (DB). 

2. Question of law. — [1] The question whether 
the facts found by the Commissioner constitute reason- 
able cause for failure of the injured workman to give 
notice of accident within statutory period is a question 
of law and is open to review by the High Court. (Yol 20) 
1933 Bom 197 (199) (D B). 

[2] Although facts must be found by first tribunal, 
question whether such facta constitute reasonable cause 
for delay is matter of law. (Vol 23) 1936 Pat 307 (308) 
(D B). 

[3] Whether there is sufficient cause for extension of 
limitation to enable application under S. 10 to be heard 
on merits is substantial question of law. (Vol 27) 1940 
Lah 227 (227) ^ (Vol 18) 1931 Rang 175 (176): 9 Rang 
118 (D B). 

[4] Where, in appeal under the Act, the question in- 
volved is, whether claimant is entitled to compensation 
for loss of left arm below elbow when evidence shows 
that he has suffered loss only of index and middle 
finger — Appeal involves substantial question of law. 
(Vol 26) 1939 All 29 (31) : I L R (1939) All 1. 

[5] Where finding is based upon no evidence, sub- 
stantial question of law arises. (Vol 16) 1929 Cal 774 
(775) (D B). 

[6] Where claim has been disallowed in full, claimant 
is entitled to appeal under S. 30 (1) (a) and appeal in- 
volves substantial question of law. (Vol 26) 1939 Nag 
106 (107) ; I L R (1939) Nag 460. 

^ [7] Whether there was any evidence before Commis- 
sioner on which he could properly be satisfied that 
there was sufficient cause for not giving notice in pro- 
per time is question of law. (Vol 28) 1941 Bom 296 
(297) (D B). 

[8] Whether finding by Commissioner that there 


[4] There is no question of law in finding by Com- 
missioner that deceased workman worked for certain 
number of days only. (Vol 17) 1930 Sind 49 (51) : 24 
Sind L R 199 (DB). 

[5] Whether two parties have agreed or not to cer- 
tain decree is not in general question of law. (Vol 16) 
1929 Bom 68 (69) (DB). 

[6] Question whether petitioner claiming compen- 
sation is or is not widow of deceased workman is ques- 
tion of fact and Commissioner’s finding is final. (Vol 30) 
1943 Lah 52 (54) ; I L R (1943) Lah 813 (DB). 

[7] The finiling that workman lost sight by a particle 
of dust entering hia eye is a finding of fact that cannot 
be challenged. (Vol 20) 1933 Nag 272 (273). 

[8] Where theie is any evidence to support the find- 
ing of the Commissioner, that the employement is, or is 
not, casual, then the finding must be treated as a find- 
ing of fact, and is not subject to appeal. (Vol 23) 1936 
Bom 199 (200) : 60 Bom 701 (DB). 

4. When appeal maintainable. — [1] Section 30 
allows an appeal from the order of the Commissioner 
when any substantial question of law is involved, The 
wording is not happy. It leaves a loophole for argument 
that if a substantial question of law is involved in the 
appeal, an appeal would lie not only on a question of 
law but also on facts. (Vol 15) 1928 Pat 508 (509) : 8 
Pat 24 (DB). 

[See also (Vol 20) 1933 Nag 272 (273).] 

[2] But where legality of procedure followed by Com- 
missioner is challenged, appeal is maintainable under 
S. 30. (Vol 24) 1937 Cal 697 (702) ; I L R (1937) 2 Cal 
714 (DB). 

[3] When a claim has been disallowed in fail 
claimant is entitled to appeal under S. 30 (1) (a), 
(Vol 26) 1939 Nag 106 (107) ; I L R (1939) Nag 460. 

[4] Order awarding compensation is appealable under 
S. 30 (1) (a), (Vol 22) 1935 All 408 (409). 

[5] Except as provided by S. 30 no appeal lies from 
orders of Commissioners. Financial Commissioners or 
other officer cannot direct Commissioner to reverse his 


was CO evidence on which he could base finding that decision. (Vol 17) 1930 Rang 1 (3) ; 7 Rang 660 (SB), 

accident occurred out of employment, is right is question [6] Where the Commissioner rejects a claim for com- 

of law. (Vol 29) 1942 Bom 175 (176) : I L R (1942) pensation on the ground of limitation under S. 10 (1) 

Bom 225 (D B). ^ of the Workmen’s Compensation Act after condoning 

[9J Jhe quantum of evidence necessary to discharge the delay in making the claim, without giving any 
the onus of proof is not a substantial question of law. decision on the merits, the order is illegal. But the 

Bom 110 (112) : X L R (1945) Bom 871 remedy of the applicant is to appeal to the High Court 

under S. 80, and not to file a suit for damages and for 
3 Findings of facts. — [1] Question whether compensation. (Vol 29) 1942 Mad 116 (117). 
workman has become subject to disability or permanent [7] Where compensation Is awarded to two workmen, 

disamlity is one of fact, (Vol 24) 1937 Cal 697 (702) : to one of whom it is more than Es. 300 and to other 

^ roi -P' ^ (LB). ^ ^ less and employer appeals against such award the Court 

1 Vilful disobedience’ is a finding of must treat each of these oases as separate cases and 

3 ^ 1930 Cal 58 (59) (DB). appeal in case of workman awarded less than Rs. 300 

L3J Findings of fact by Commissioner-High Court is not competent. (Vol 26) 1939 Pat 181 (182) *. 17 Pat 

when can interfere. (Vol 33) 1946 Bom 169 (169) (DB), 658 (DB). 
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Withholding of certain ®[30fi. Where an employer makes an appeal under clause f a j of 
payments pending decision sub- section (1) oi section 80, the Commissioner may, and if so directed 
° the High Court shall, pending the decision of the appeal, withhold 

payment of any sum in deposit with him.] 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 (XV [15] of 1933), S. 18. 

31. The Commissioner may recover as an arrear of ]and> revenue any amount payable by 
Recovery. any person under this Act, whether under an agreement for the payment 

of compensation or otherwise, and the Commissioner shall be deemed to be a public officer within 
the meaning of section 5 of the Revenue Recovery Acfcj 1890. 


Section 31A. PROVINCIAL AMENDMENT. 

Bengal. 

After section 31, the following section shall be inserted namely: — 

‘31A. (1) The provisions of section 36 of the Legal Practitioners Act, 1879, shall subject to the provisions 

Application of section 36 of Act aPPly^ble. so far as may be, to the framing and pubU- 

XVrn n-f iR 7 q m inn A nation of a list of touts, to the exclusion of touts included in the list from 

office Of the Commissioner. the preoinots of the Court of the Commissioner and to the arrest, detention, 

'' trial and punishment of such touts. 

(2) A Commissioner shall, for the purposes of the said section 36, be deemed to be an authority referred to 
in sub-section (1) of that section. 

(3) For the purposes of this section ‘tout’ means — 

(a) & ‘tout’ as defined in clause (a) of section 3 of the Legal Practitioners Act, 1879, or 

(b) Qi person who habitually frequents the precincts of the Court of a Commissioner — 

(i) for the purpose of procuring work as an agent under section 24, or 

(ii) otherwise than as a party to or a witness in any proceedings before the Commissioner or as a 
bona fide agent appointed under section 24.” 

Beng. Act V of 1942, S. 12. 


CHAPTER lY. 

Rules. 

Power of the Provincial 32. (l) The ^[Provincial Government] may make rules^ to carry 

Government to make rules, out the purposes of this Act. 


Section 30 — Ndte 4 (contd,) 

[8] Order of Commissioner giving effect to agreement 
between parties— Appeal not competent. (Vol 24) 1937 
Sind 6 (6) ; 30 Sind L E 351 (DB). 

5. Plea. — [1] In a case the Commissioner had 
recourse to services of tbe medical expert whom he 
had called to assist in the adjudication. Appellant’s 
Pleader not only did not raise any objection to what 
took place but actually acquiesced in procedure adopted 
by the Commissioner ; Held it was not open to appli- 
cant in appeal to raise objection. (Vol 24) 1937 Cal 697 
(702) : I L R (1937) 2 Gal 714 (DB). 

6. Court-fee [1] In an appeal under S. 30, 

against an order of the Commissioner awarding com- 
pensation court-fee payable is that fixed by Art. 11, 
Sch, II, Court fees Act. (Vol 31) 1944 Oudh 83 (83,84); 
19 Luck 460. 

7. Proviso. — [1] The proper interpretation to be 
put upon the proviso to S. 30, is to limit the power 
of the High Court in appeal to interfere only in such 
findings of fact as may be necessary for the deter- 
mination of the questions of law involved. Where the 
question of fact is wholly independent of any question 
of law, the High Court is bound by the finding of 
fact arrived at by tbe Commissioner. (Vol 30) 1943 Lah 
52 (54) : I L R (1943) Lah 813 (DB) (Vol 20) 1933 
Sind 273 (275, 276) : 27 Sind L B 377 (DB). [Obiter,-^ 
Proper interpretation to be put on proviso to S. 30 is 
to limit power of Court to interfere only with such 
findings of fact as depend on questions of law.) 

[2] The object of the proviso to S. 30, is clearly 
that in the cases involving relief to the depen- 
dants of persons in a humble station of life there 
should be a quick and final decision and that the 
compensation arising under the Act from the death 


of the supporter of poor dependants should be quickly 
available to supply such dependants with the necessities 
of daily life (Vol 33) 1946 Bom 110 (112) ; ILR (1945) 
Bom 871 (DB). 

Section 30A — Note 1 

[1] The discretion vested in the Commissioner by 
S. BOA, to withhold tbe payment of money pending 
the appeal ought to be properly exercised having 
regard to all the circumstances of the case. In parti- 
cular, a matter of primary importanee is for the Com- 
missioner to be satisfied that there is some substantial 
question of law involved on which alone the right to 
appeal is given. (Vol 33) 1946 Bom 110 (112) : I L E 
(1945) Rom 871 (DB). 

Section 31 — Note 1 

[1] Section 31 contemplates that Commissioner 
shall himself recover arrears and for that purpose, is 
Public Officer within S 5, Revenue Recovery Act, 1890, 
He is civil Court only for limited purposes set out in 
S. 23. (Vol 24) 1937 Sind 6 (7): 30 Sind L R 351 (DB). 

Section 32 — Note 1 

[1] Commissioner appointed under the Act has no 
power to issue a Commission for the examination of 
witnesses. (Vol 17) 1930 Sind 221 (223) (DB). 

[2] There is nothing in Act or rules which entitles 
Commissioner to direct anyone to make local inspection 
or make report after local inspection. (Vol 30) 1943 
Mad e08 (608) : ILB (1944) Mad 301. 

[3] Where Commissioner does not reduce result 
of examination to writing B. 24 (2) omission is substan- 
tial error in procedure. (Vol 26) 1939 Rang 70 (74) : 
1938 Bang L R 641 (DB). 

[4] Commissioner’s failure to comply with rules 
referred to in S. 23 of Act is no ground for ordering 
re-trial unless thereTma been failure of justice. (Vol 20) 
1933 Sind 273 (275) : 27 Sind L B 377 (DB). 
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In particular and without prejudice to the generalitiy o[ the foregoing power, such rules 
may provide for ail or any of the following matters, namely : — 

"aj for prescribing the intervals at which and the conditions subject to which an appiiea- 
tion for review may be made under section 6 when not accompanied by a medical 
certificate i 

h) for prescribing the intervals at which and the conditions subject to which a workman 
may be required to submit himself for medical examination under sub- section 
( l) of section 11 ; 

i cj for prescribing the procedure to be followed by Commissioners in the disposal of 
cases under this Act and by the parties in such cases ; 

'dj for regulating the transfer of matters and cases from; one Commissioner to another 
and the transfer of money in such cases; 

(e) for prescribing the manner in which money in the hands of a Commissioner may be 

invested for the benefit of dependants of a deceased workman and for the transfer 
of money so invested from one Commissioner to another ; 

( f) for the representation in proceeding before Commissioners of parties who are minors 

or are unable to make an appearance; 

(gj for prescribing the form and manner in which memoranda of agreements shall be 
presented and registered ; 

ihj lor the withholding by Commissioners, whether in whole or in part of half. monthly 
payments pending decision on applications for review of the same; 

i) for regulating the scales of costs which may be allowed in proceedings under this Act ; 

0 ' for prescribing and determining the amount of the fees payable in respect of any 
i roceedings before a Commissioner under this Act ; 

(h) for the maintenance by Commissioners of registers and records of proceedings 
before them ; 

< 1/ for prescribing the classes of employers who shall maintain notice-books under sub- 
section (3) of section 10, and the form of such notice-books ; ® 

for prescribing the form of statement to be sulmitted by employers under section 
lOA ; and 

n} for prescribing the cases in which the report referred to in section lOB may be sent 
to an authority other than the Commissioner] . 

[a] SuhBhiuied by A. 0. for “Governor-General in Council.” [b] For the Workmen’s Compensation Eules, 
1924 ssi. General Statutory Rules and Orders, Vol V, page 262. [c] The word ” and ” at the end of cl. (h) and 
the original cl. (i) were repealed and the new els. (^) to (n), which were the same as els. (a) to (f) of S. 38, 
were mserted by A. 0. 

PROVINCIAL AMENDMENT. 

BENGAL. 

After clause (!) of sub-section (2) of section 32, the following clauses shall be 'inserted namely - 

”|lf} for prescribing the procedure relating to the reference of medical questions to medical referees under 
sub-section (1) of section 24A; 

(ff-1) for regulating the procedure relating to the medical examination of a workman by or under the 
personal direction of a medical referee and the submission of the report of such medical referee, 
under sub* section (2) of section 24 A; 

iff 2) for prescribing and determining the fees and expenses payable in connection with references of 
medical questions to medical referees under sub-section {!) of section 24A;” 

—Bengal Act VI of 1942, S. 5. [19-11-1942 J 

33. [Power of Local Governmenij to make rules.] Bepealed by A, 0. 


Section 32 — Note 1 (contd.) 

[5] The jo.nt e^ect of R. 20 and S, 25 is that before 
proceeding with the matter of an application, the Com- 
missioner most first of ail either by himself or by some 
officer authorised by the Local Government to take 
evidence from* the applicant in order to ascertain whether 
there is a ptima facie case for the employees to 
answer. (Vol 24) 1937 Ca! 697 (699, 700) : I L E (1937) 
2Cani4(DB). 

[6] It has been laid down in England that medical 
certificates are not of themselves admissible in evi- 
dence. If the workman on his side and the employers 
m their side desire to put medical testimony before 


the Court they must do so by calling medical witnesses. 
There is irregularity of procedure in that the learned 
Commissioner allowed himself to be influenced into 
thinking that there was a pnma facie case by the 
fact that there was a doctor’s certificate. That certi- 
ficate ought to have been disregarded altogether and 
the commissioner should have proceeded as directed by 
E. 20. (Vol 24) 1937 Cal 697 (700) : ILE (1937) 2 Cal 
714 (DB). 

[7] Proviso (b) to B. 38 cannot be read as authoris- 
ing Commissioner to issue commissions to examine 
witnesses. (Vol 26) 1939 Bang 70 (72) : 1938 Bang L R 
641 (DB). 
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Publication of 35. { ij The power fio make rules conferred by ® [section 32] shall be subject 
rales. to the condition of the rules being made after previous publication. 

The date to be speeilied in accordance with clause (SJ of section 23 of the General 
Clauses Act 1897, as that after which a draft of rules proposed to be made under section 32 
H ] will be taken into consideration, shall not be less than three months from the date on 
which the draft of the proposed rules was published for general information. 

(3J Rules so made shall be published in ^ the ^[Official Gazette] and, 

on such publication, shall have effect as if enacted in this Act. 

[a] SiihskhUed by A. 0. for “sections 32 and 33’\ [b] Tbe words and figures “ or section 33“ were re- 
pealed by A. 0. [c] The words “the Gazette of India or“ were repealed by A. 0. [d] Substituted by A. 0. 

for local official Gazette”, [e] The words “ as the case may be” were repealed by A. 0. 

^[35. ^1(1)1 The “[Central Government] may, by notiSoation in the ^[Official Gazette], make 
Rules to giYG efiect to transfer to any part of His Majesty’s Dominions or to any 

arrangements with other other country of money “[deposited with] a Commissioner under this 
countries for the transfer Act ^[which has been awarded to, or may be due to,] any person resid- 

about to reside in such part or country and for the receipt 
pensat^ion. [distribution] and administration in British India of any money ® [depo- 

sited] under the law relating to workmen’s compensation in any part of His Majesty’s Domi- 
nions or in any other country, ^ [which has been aw’arded to, or may be due to,] any person 
residing or about to reside in British India :] 

^[Provided that no sum deposited under this Act in respect of fatal aedidents shall be so 
transferred without the consent of the employer concerned until the Commissioner receiving tho 
sum has passed orders determining its distribution and apportionment under the provisions of 
sub-sections (4) and (5) oi section 8. 

(2) Where money deposited with a Commissioner has been so transferred in accordance 
with the rules made under this section, the provisions elsewhere contained in this Act regarding 
distribution by the Commissioner of compensation deposited with him shall cease to apply in 
respect of any such money.] 

[a] Inserted by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), b. 15. [b] In- 
serted, ibid., 1987 (7 [VII] of 1937), g. 2. [c] Substituted by A. 0. for “Government-General in Council.” 
[d] Substituted by A, 0. for “Gazette of India”, [e] Substituted by Act 7 of 1937, s. 2, for “paid to”, [f] 
Substituted, ibid., for “for the benefit of”, [g] Substituted^ ibid for “awarded”, [h] Substituted, ibid., for 
"and applicable for the bene^t of”. 


NOTE. 


SCHEDULE I 
^^See sections 2(1) and (4).] 

List of injuries deemed to result m per?nanent partial disablement. 

Percentage of 

Injury. loss of earning 

capacity. 

Loss of right arm above or at the elbow 70 

Loss of left arm above or at the elbow ....... 60 

Loss of right arm below tbe elbow ....... 60 

Loss of leg at or above the knee , 60 

Loss of left arm below the elbow . 50 

Loss of leg below the knee ......... 50 

Permanent total loss of hearing ........ 50 

Loss of one eye . . . , 30 

Loss of thumb . 25 

Loss of all toes of one foot 20 

Loss of one phalanx of thumb 10 

Loss of index finger , . . , 10 

Loss of great toe 10 

Loss of any finger other than index finger 5 

Compiete^and permanent loss of the use of any limb or member referred to in this Schedule shall 


be deemed to be the eguivalent of the loss of that limb or member 


Sch. I — Note 1 

[1]^ In order to claim 70 per cent, of loss of earning 
capacity as compensation, workman has to bring his 
case within words “complete and permanent loss of 
the use of any limb or member” referred to in footnote 
to ffchedule. (Vol20)tl933 Sind 273 (276); 27 Sind 
L R 377 (DB). 


- [2] Where applicant has received injury whereby 
he is deprived of use of index and the middle fingers of 
left hand, applicant is '‘not entitled to compensation 
for loss of the left arm below elbow if there is no 
evidence to show that there has been complete and 
permanent loss of arm below the elbow. (Vol 26) 1939 
All 29 (30): ILR (1939) All 1 (DB). 
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SCHEDULE II. 


[See section 2 (1) (n).] 


List of persons wliOt mhfect to the provisions of section 2 (1) (n)^ are 
included in the definition of workmen. 

The following persons are workmen within the meaning of section 2 (1) (n) and subject to 
the provisions of that section, that is to say, any person who is : 

^l(i) employed, otherwise than in a clerical capacity or on a railway, in connection with 
the operation or maintenance of lift or a vehicle propelled by steam or other 
mechanical power or by electricity] ; or 

(u) employed otherwise than in a clerical capacity in any premises wherein, or within 

the precincts whereof, on any one day of the preceding twelve months, ten or 
more persons have been employed in any manufacturing process, as defined in 
‘^[clause (g) oi sections of the Factories Act, 1934], or in any kind of work 
whatsoever incidental to or connected with any such manufacturing process or 
with the article made, and steam, water or other mechanical power or electrical 
power is used ; or 

(iii) employed for the purpose of making, altering, repairing, ornamenting, finishing or 

oth'ferwise adapting for use, transport or sale any article or part of an article in 
any premises wherein or within the precincts whereof on any one day of the pre- 
ceding twelve months, fifty or more persons have been so employed; or 

( iv) employed in the manufacture or handling of explosives in any premises wherein, 

or within the precincts whereof, on any one day of the preceding twelve months, 
ten or more persons have been so employed; or 

(v) employed, in any mine as defined in clause (f)oi section 3 of the Indian Mines 

Acc, 1923, in any mining operation, or in any kind of work, other than clerical 
work, incidental to or connected with any mining operation or with the mineral 
obtained, or in any kind of work whatsoever below ground ; 

Provided that any excavation in which on no day of the preceding twelve 
months more than fifty persons have been employed* or explosives have been used 
and whose depth from its highest to its lowest point does not exceed twenty feet 
shall be deemed not to be a mine for the purpose of this clause ; or 


Sch. II — General — Note 1 

[1] Schedule II does not limit the scope of the defini- 

tion given ‘in S. 2 (1) (n) but it merely illustrates it. 
(Vol 24) 1937 Nag 311 (314) : ILR (1937) Nag 88. * 

[2] Word ‘employment’ has a two-fold meaning : It 
may mean (1) engagement, that is contract of service, 
or (2) work in course of employment. It is in the 
latter sense that the word appears to have been used 
in the list of persons described in Sch. IL (Vol 25) 
1938 Nag 91 (93). 

[3] Material qualification of a person to be a “work- 
man” is that he must be employed m premises wherein 
on any one day in the preceding 12 months, ten or 
more persons have been employed and that those other 
persons must be workmen employed like him on con- 
tract service. (Vol 30) 1943 Lah 52 (56) : I L B (1943) 
Lab 813 (DB). 

Sch. II cl. (i) _ Note 1 

[1] Conductor of motor omnibus, held “workman.” 
(Vol 25) 1938 Mad 485 (486) ; I L B (1938) Mad 
636 (DB). 

Sch. II, cl. (ii) — Note 1 

[1] A person in regular employment paid by the day 
is a workman. Section 2 (1) (n) must be read with 
Sch. 2 (ii). The qualification in the latter regarding 
number of persons in the premises governs the whole of 
Sch. 2 (ii) Other “persons” must be “workmen” em- 
ployed like the workman in question on a contract of 


service. (Vol 30) 1943 Lah 52 (55, 56) ; I L B (1943) 
Lah 813 (D B). v 

[2] The word employed in cl (ii) is tautologous. It 

means employed on a contract of service and not ‘en- 
gaged in’ and if his qualification is dependent on bis 
employment with other workmen, they must also be 
employed on a contract of service. (Vol 27) 1940 Sind 
185 (186, 187) : I L R (1940) Kar 370 (DB). ^ 

[3] Ginning and pressing cotton is a manufacturing 
process within Factories Act and a person employed in 
it is a ‘workman.’ (Vol 24) 1937 Nag 311 (314) : I L B 
(1937) Nag 83 (DB). 

Sch. II, cl. (iii)— Note 1 

[1] Workman claiming compensation under S. 2 (1) 
(n) and Sch. 2, cl. (iii) — It is not necessary for him to 
show that the number of persons employed is fifty or 
more in the whole business or the factory concerned. 
But he must show that this number should be employ- 
ed in the premises or within the ‘precincts.’ (Vol 25) 
1938 Lah 855 (856). 

[2] If whole process of work on which or part of 
which workman is employed comes within description 
of “adapting goods for transport or sale” workman falls 
within schedule, Sob. II, cl. (iii), although it may not 
be shown that he himself actually took part in that 
portion of process which involves any physical work 
on or alteration of article in question. (Vol 25) 1938 
Bom 171 (172) : I L B (1938) Bom 145 (DB). 
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fvi) employed as the master or as a seaman of : 

(aj any ship which is propelled wholly or in part by steam or other mechanical 
power or by elertricity or which is towed or intended to be towed by a ship so 
propelled, or 

(b) any ship not included in sub-clause fa) of fifty tons net tonnage or over ; or 
(vii) employed for the purpose of loading, unloading, fuelling, constructing, repair- 
ing, demolishing, cleaning or painting any ship of which he is not the master or 
a member of the crew, or in the handling or transport within the limits of any 
port subject to the Indian Ports Act, 1908, of goods which have been discharged 
from or are to be loaded into any vessel ; or 
( via) employed in the construction, repair or demolition of : 

(a) any building which is designed to be or is or has been more than one storey in 

height above the ground or twenty feet or more from the ground level to 
the apex of the roof ; or 

(b) any dam or embankment which is twenty feet or more in height from its lowest 

to its highest point ; or 

(c) any road, bridge, or tunnel ; or 

(dj any wharf, quay, sea-wall or other marine work including any moorings of 
ships ; or 

(ix) employed in setting up, repairing, maintaining, or taking down any telegraph or 

telephone line or post or any overhead electric line or cable or post or standard 
for the same ; or 

(x) employed, otherwise than in a clerical capacity, in the construction, working, repair 

or demolition of any aerial ropeway, canal pipe-line, or sewer ; or 

( xi) employed in the service of any fire brigade ; or 

(xii) employed upon a railway as defined in clause (4i) of section 3, and sub-secMon (1) 

of section 148 of Indian Eailways Act, 1890, either directly or through a sub-con- 
tractor, by a person fulfilling a contract with the railway administration ; or 
(xiii) employed as an inspector, mail guard, sorter or van peon in the Railway Mail 
Service, or employed in any occupation ordinarily involving outdoor work in the 
Indian Posts and Telegraphs Department ; or 
fxiv) employed, otherwise than in a clerical capacity, in connection with operations for 
winning natural petroleum or naturul gas ; or 


Sch II, cl. (vii) — Note 1 

[1] Work of loading does not begin until there is 
collaboration between cargo owners’ servants in charge 
of cargo on shore and ship’s crew or stevedores employ- 
ed in their place are ready on board ship to receive 
goods as they come over the ship’s rail and stow them 
in hold. (Vol 16) 1929 Mad 698 (70l):52 Mad 747 (FB). 

[2] Protection under the Act is meant for the work- 
men actually engaged in the process of handling the 
bales, so as to transfer them from the wharf to the hold 
of a ship. (Voi 17) 1930 Bom 44 (45):64 Bom 114 (DB). 

[3] The words “for the purpose of loading’’ do not 
amount to more than “in loading.” {Vol 16j 1929 Mad 
698 (701) :52 Mad 747 (SB). 

[4] Workman was employed in godown quarter of 
a mile from wharf. His duty was to take goods out of 
slings of crane in godown, hand them over to cart* man, 
who would take them to quay and hand over to stevedores: 
Held workman was not employed for loading of ship. 
(Vol 16) 1929 Mad 698 (701) : 52 Mad 747 (SB). 

[5] Clerk who prepares bill of lading relating to goods 
cannot be said to be handling goods within the cl. (vii) 
of Sch. II, as amended. (Vol 25) 1938 Bom 110 (111) : 
ILK (1938) Bom 44 (DB). 

Sch, II, cl. (viii) — Note 1 

[1] Repair includes renewal of paint of building. 
Finding of Commissioner that employment is or is not 
casual is one of fact. (Vol 23) 1936 Bom 199 (200, 201): 
60 Bom 701 (D B). 

[2] Workman employed in whitewashing walls and 


ceiling is employed in repair. (Vol 33) 1916 All 473 
(474, 475) : I L R (1946) All 628 (DB). 

Sch. II, cl. (x)— Note 1 

[1] Where a person is employed for purpose of em- 
ployer’s business otherwise than in a clerical capacity 
in the construction, working or repair of a pipe line, 
the mere fact that he was officiating in a leave vacancy 
would not take him out of the definition of workman, 
(Vol 23) 1936 All 690 (691) : I L R (1937) All 15 (DB). 

[2] Court has to give* a wider than a narrower inter- 
pretation to the expression to “working of pipe line” 
used in cl, (x), Sch. II. The test is whether when a man 
meets with an accident arising out of and in the course 
of his employment, he was in the position in which he 
was when the accident occurred because of work speci- 
fied in the schedule. Where in order to test pressure of 
water in the main for 24 hours, to work pipe line effi- 
ciently, the Municipality fixed a recording instrument 
to a pipe to test the pressure and some coolies were 
employed to guard the instrument during night: Held 
(Per Beaumont C, J. and Sen J.t Norman J., contra) 
that coolies came within the expression “working a pipe 
line” and consequently were workmen within Act. (Vol 
25) 1938 Bom 155 (156, 157):lIiR (1938) Bom 164 (SB). 

Sch. II, cl. (xii) — Note 1 

[1] Workman employed in hand-dug well may fail 
under cl. (xii), but whether he falls within that clause 
is to be determined by the proper authority and not by 
High Court. (Vol 20) 1933 Rang 418 (418):11 Rang 404 
(SB). 
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(xv) employed in any occupation involving blasting operations : or 

( xvi ) employed in the making of any excavation in which on any one day of the piece- 

ding twelve months more than fifty persons have been employed or explosives 
have been used, or whose depth from its highest to its lowest point exceeds twenty 
feet ; or 

(xvii) employed in the operation of any ferry boat capable of carrying more than ten 
persons; or 

(xviii) employed, otherwise than in a clerical capacity, on any estate which is maintained 
for the purpose of growing cinchona, coffee, rubber or tea, and on which on any 
one day in the preceding twelve months twenty-five or more persons have been 
so employed ; or 

( xix ) employed, otherwise than in a clerical capacity, in the generating, transforming 

or supplying of electrical energy or in the generating or supplying of gas ; or 

(xx) employed in a lighthouse as defined in clause (d) oi section 2 of the Indian Light- 

house Act, 1927 ; or 

(xxi) employed in producing cinematograph pictures intended for public exhibitioner 

in exhibiting such pictures ; or 

(xxii) employed in the training, keeping or working of elephants or wild animals ; or 
^[(xxiii) employed in the tapping of palm-trees or the felling or logging of trees, or the 
transport of timber by inland waters, or the control or extinguishing of forest 
fires ; or 

(xxiv) employed in operations for the catching or hunting of elephants or other wild 
animals ; or] 

^[(xxvjl employed as a diver, 

^■[or 

(xxvi) employed in the handling or transport of goods, in or within the precincts of, — 
f a) any warehouse or other place in which goods are stored, and in which on any one 
day of the preceding twelve months ten or more persons have been so employed, or 
(b) any market in which on any one day of the preceding twelve months one 
hundred or more persons have been so employed ; or 
(xxvii) employed in any occupation involving the handling and manipulation of radium 
or X-rays apparatus, or contact with radioactive substances] 

Explanation, — In this Schedule, “the preceding twelve months" relates in any particular 
ease to the twelve months ending with the day on which the accident in such case occurred.] 

[a] Substituted by the Workmen’s Compensation (Amendment) Act, 1933 {15 [XV] of 1938), S. 21 for “tlie 
clauses.” [b] Suhstiiuied, ibid,, 1938 (9 [IX] of 1938), S. li, for ‘‘meehanicaliy propelled vehicles”. [6-4*1938]. 
[c] for “clause (4) of section 2 of the Indian Factories Act, 1911”. [d] Inserted ^ %hid. 

[e] Suhstituiedj ibid, iot [f] Added, ibid. 


SCHEDULE III. 


(See section 3j 


Occupational disease. 


List of occupational diseases. 

Empioyiaeiit. 


^[PAET A. 


Anthrax. 


Compressed air illness or its sequelse. 
Poisoning by lead tetra- ethyl. 
Poisoning by nitrous fumes. 


Any employment — 

(a) involving the handling of wool, hair, bristles or animal car- 
cases or parts of such carcases, including hides, hoofs and 
horns ; or 

fb) in connexion with animals infected with anthrax ; or 
(c) involving the loading, unloading or transport of any mer- 
chandise. 

Any process carried on in compressed air, 

Any process involving the use of lead tetra-ethyl, 

Any process involving exposure to nitrous fumes. 


Sch. n, cl, (xxii) — Note 1 

[1] A person employed as elephant-rider is a work- during his employment as messenger hig dependants 

mm within Act but he ceases to be workman when he are not entitled to oompensation. (Vo! 24) 1937 Bang 

is employed as mere messenger and when he dies 45 (46, 47): 14 Bang 753 (D B). 
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Occupational disease. 

Lead poisoning or its sequeice ^[azcluding 
poisoning by lead tetra-eth^L] 
Phospborus poisoning or its Bequelc}. 

^[Mercury poisoning or its sequels^. 

Poisoning by benzene and its bomolo- 
gues, or the sequelse of sucb poisoning. 

Chrome ulceration or its sequelse, 

e [Arsenical poisoning or its sequelae. 

Pathological manifestations dua to— 

(a) radium and other radio-active sub- 
stances ; 

(b) X-rays. 

Primary epitbeliomatous cancer of the 
skin. 


PA.ET BJ 

Employment. 

Any process involving the usetif lead ^[or any of its preparations or 
compounds except lead tetra -ethyl ] 

Any process involving the use of phosphorus or its preparations or 
compounds. 

Any process involving the use of mercury or its preparations or 
compounds. 

Handling benzene or any of its bomologues and any process in the 
manufacture or involving the use of benzene or any of its 
homologuQS. 

Any process involving the use of chromic acid or bichromate of 
ammonium, potassium or sodium, or their preparations. 

Any process involving the production, liberation or utilisation of 
arsenic or its compounds 

Any process involving exposure to the action of radium, radioactive 
substances or X-rays. 


Any process involving the handling or use of tar, pitch, bitumen, 
mineral oil, paraffin, or the compounds, products or residues of 
these substances.]] 

[a] Inserted by the Workmen’s Gompansation (Amendment) Act, 1938 (9 [IX] of 1938), S. 12, [5-4-1938], 
[b] Addediihid. [c] Suhst%tuted^ %hid.^ for “or its preparations or compounds.” [d] Added i&itf. 1933 
(15 [XT] of 1933), S. 22. [e] Siibshtuted by Act 9 of 1938. B. 12, for “Compressed air illness . . , air.” 


^[SCHEDULE IV, 
(See section 4.) 


Compensation payable in certain cases. 

Amount of Compensation for— 

Monthly wages of the workman Death of Adult, 

injured. 

1 2 

Mora than But not more than 

Permanent total Disa- 
blement of Adult. 

3 

Half-monthly payment as 
compensation for temporary 
Disablement of Adult. 

4 

Es. 

Bs. 

Es. 

Bs. 

Bs. A. 

0 

10 

500 

700 

Half his monthly wages. 

10 

15 

550 

770 

5 0 

15 

18 

600 

840 

6 0 

18 

21 

630 

882 

7 0 

21 

24 

720 

1,008 

8 0 

24 

27 

810 

1,134 

8 8 

27 

30 

900 

1,260 

9 0 

30 

35 

1,050 

1,470 

9 8 

35 

40 

1,200 

1,680 

10 0 

40 

45 

1,350 

1,890 

11 4 

45 

50 

1,500 

2,100 

12 8 

50 

60 

1,800 

2,520 

15 0 

60 ' 

70 

2,100 

2,940 

17 8 

70 

80 

2,400 

3,360 

20 0 

80 

100 

3.000 

4,200 

25 0 

100 

200 

3,500 

4,900 

30 0 

b[200 

300 

4,000 

5,600 

30 0 

300 

. . . 

4,500 

6,300 

30 0]]. 


[a] Substituted by the Workmen’s Compensation (Amendment) Act, 1933 (15 [XV] of 1933), S. 23. 

[b] Substituted, ibid,, 1946 (1 [I] of 1946), S. 8, for “200 . . . 4,000, 5,600, 30 0”. [28-2-1946.] 
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[THE INDIAN] WORKS OP DEFENCE ACT, 1903. 

(ACT VII OP 1903.)® 

[20th March, 1908.] 

Au Aci to pTovids fc?' imposing restrictions upon the use (tnd enjoyment of land in the 
vicinity of works of defence in order that such land may Le kept free from buildings 
and other ohstructionSi and for determining the amount of compensation 
to he made on account of such imposition. 

Whereas^ it is expedient to provide for imposing restrictions upon the use and enjoyment 
of land in the vicinity of works of defence in order that such land may be kept free frcm build- 
ings and other obstructions, and for determining the amount of compensation to be made on 

account of such imposition ; It is hereby enacted as follows; 

[a] For Statement of Objects and Reasons, scii Gazette of India, 1902, Pt. Y, p. 84; for Report of the Select 
Committee, see ihid,^ 1903, p. 105. 

■I declared to be in force in the Kbondmals District by the Khondmala Laws Regulation, 

1936), B. Band Sob., and in the Angul District by the Angul Laws Regulation, 1936 (5 of 1936), 
B. 0 and »Scht 
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PAET I. 

Peeliminaby. 

Short title and 1. (l) TMs Act may be called the Indian Works of Defence Act, 1903 
extent. and 

(2) It extends to the whole of British India, including British Baluchistan, the Santhai 
Parganas and the Pargana of Spiti. 

Definitions. 2. In this Act, unless there is something repugnant in the subject or context, — 

{a) the expression “land” includes benefits to arise out of land, and things attached to 
the earth or permanently fastened to anything attached to the earth: 

('Sjthe expression “person interested” includes all persons claiming an interest in 
compensation to be made on account of the imposition of restrictions upon the 
use and enjoyment of land under this Act; and a person shall be deemed to he 
interested in land if he is interested in an easement affecting the laud : 

^i(c) the expression “District” means one of the Districts into which India is, for military 
purposes for the tune being, divided; it includes a Brigade area which does not form 
part of any District, and any area which the ’‘^[Central Government] may, by noti- 
fication in the ° [Official Gazette], declare to be a District for ail or any of the 
purposes of this Act : 

(d) the expression “General Officer Commanding the District” means the officer for the 
time being in command of the forces in a District : 

[a] Suhsiiiuied by the Indian Works of Defence (Amendment) Act, 1921 (11 [XI] of 192]), S. 2. [b] Substituted 
by A. 0. for “Governor-General in CoudciI”. [c] Substituted by A. 0. for “Gazette of India”. 

(e) the expression “Commanding Officer” means the officer for the time being in com- 

mand of a work of defence : 

(f) the expression “Collector” includes any officer specially appointed by the [Central 

Government] to perform the functions of a Collector under this Act : 

(g) the expression “Court” means a principal civil Court of original jurisdiction, unless 
the ^[Central Government] has appointed (as it is hereby empowered to do) a special 
judicial officer within any specified local limits to perform the functions of the Court 
under this Act ; 

[a] Substituted by A. 0. for “Local Government”. 

(h) “maintain”, with its grammatical variations and cognate expressions, does not, v/hen 

used in relation to a house or other construction, include the doing of any act 

necessary for keeping such house or construction, until the making of the award 

referred to in section 12 or until the exercise, prior to the making of the award, 

of the powers of demolition conferred, in case of emergency, by section 6, sub- 
sections (1) and (8)/m the state in which it was at the time of the publication of 
the notice referred to in section 3, sub- section (2) : 

OBJECTS AND REASONS. 

“CZawsc 2, — Owing to the altered procedure which amount of damage occasioned by proceedings under the 

we, propose for adoption in Part II, the maximum period, Bill will be greatly enhanced. Even where the emergent 

which may elapse between the publication of the pre- powers conferred by clause 6, sub- clause (3), are exer- 
liminary notice of a declaration to impose restrictions cised, a period of several months, during which the 
and the issue of the subsequent notice calling for the condition more especially of small and unsubstantial 
presentation of claims to compensation, will, in ordi* structures may be seriously altered by rain, may easily 
nary cases, amount to eighteen months, and this period elapse before demolition commences; and, in these cases 
may, with the previous sanction of the Governor- the report of the demolishing officer with respect to the 
General in Council, be extended to three years. The buildings demolished by him is not unlikely, from the 
actual proceedings in assessment up to the making of necessity of th® case, to be most tangible evidence to 

the award may not impossibly, at any rate in com- which the parties can afterwards appeal. We think it 

plicated cases, occupy a further period of a year, in desirable, therefore, to define the expression “main- 

these circumstances, houses and other constructions, tained” for the purposes of clauses 6 and 7, in such a 

which will be affected by the restrictions imposed under manner as to leave unaffected the liberty to repair 

clause 7, may, unless the owner is given facilities for buildings and other constructions during the interval 
keeping them in repair, fall into ruin long before the from the publication of the preliminary notice to the 
investigation for* purposes of assessment is completed, making of the award or, in case of emergency, to 
with the result that the difficulty of proving the actual demolition in anticipation of the award.” — S. C, E. 

Preamble — Note 1 

[1] Cantonment authorities acquiescing in existence [2] Where existence of platform in the defence zone 
of platform within cantonment for 30 years— HcZcZ that could not be considered danger to defence, Act YU of 
they were not entitled to demolish it. (Yol 9) 1922 All 1903 would not apply. (Yol 9) 1922 All 86 (86) : 23 
86 (86): 23 Ori L Jour 199. Cri L Jour 199. 
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(i) tb.6 following persons shall be deemed “entitled to act” as and to the extent} herein* 
after provided, that is to say, — 

trustees for other persons beneficially interested shall be deemed the persons entitled 
to act with reference to any case, and that to the same extent as the persons 
beneficially interested could have acted if free from disability : 
a married woman, in cases to which the English law is applicable, shall be deemed 
the person so entitled to act, and, whether of full age or not, to the same extent 
as if she were unmarried and of full age; and 
the guardians of minors and the committees or managers of lunatics or idiots shall 
be deemed respectively the persons so entitled to act, to the same extent as the 
minors, lunatics or idiots themselves, if free from disability, could have acted : 

Provided that- — 

(i) no person shall be deemed ‘^entitled to act” whose interest in the subieot matter is 
shown to the satisfaction of the Collector or Court to be adverse to the interest 
of the person interested for whom he would otherwise be entitled to act; 

(ii) in every case the person interested may appear by a next friend or, in default of 
his appearance by a next friend, the Collector or Court, as the case may be, shall 
appoint a guardian for the case to act on his behalf in the conduct thereof; 

(Hi) the provisions of chapter XX XI of the Code of Civil Procedure"^ shall, 7nutaiit 
77iutandis, apply in the case of persons interested appearing before a Collector or 
Court by a next friend, or by a guardian for the case, in proceedings under this 
Act; and 

(iv) no person “entitled to act” shall be competent to receive the compensation-money 
payable to the person for whom he is entitled to act, unless he would have been 
competent to alienate the land upon the use and enjoy men t of which restrictions 
are to be imposed and receive and give a good discharge for the purchase-money 
on a voluntary sale. 

[a] Ses now the Code of Civil Procedure, 190S (Act o [Y] of 1903), Scb. I, Order SXXII. 


PART II. 


Imposition of Restrictions. 

3. (1) Whenever it appears to the '^[Central Government] that it is necessary to impose 
Declaration and notice restrictions upon the use and enjoyment of land in the vicinity of any 
that restrictions will be work of defence or of any site intended to be used or to be acquired for 
imposed. work, in order that such land may be kept free from buildings 

and other obstructions, a declaration shall be made to that effect under the signature of a Secretary 
to such Government or of some officer duly authorised to certify its orders. 

(2) The said declaration shall be published in the ^[Official Gazette] and shall state the 
district or other territorial division in which the land is situate and the place wffiere a sketch plan 
of the land, which shall be prepared on a scale not smaller than six inches to the mile and shall 
distinguish the boundaries referred to in section 7, may be inspected; and the Collector shall 
cause public notice of the substance of the said declaration to be given at convenient places in the 
locality. 

(3) The said declaration shall be conclusive proof that it is necessary to keep the land free 
from buildings and other obstructions. 

[a] Siibstituted by A. 0. for “Local Governmsnc”, [b] Substituted by A. 0, for “local official Gazette”. 


OBJECTS AND REASONS. 


^'Clause 3. — To prevent tbe recurrence of misconcep- 
tion, we have sought to render it clear that the initial 
declaration under this clause need only be accompanied 
by a “sketohplan’’, illustrating, by way of general notice 
to the public, the outline of the zones within which all 
or any of the restrictions specified in clause 7 will 

It shall be lawful for such officer as the 

Power to do preliminary 
ads after publication of 
notice under section 3, sub- 
section (2). 

whether any and, if so, what restrictions should be 


attach. The “detailed plan” referred to in clause 8 is a 
separate document which is required for the purposes of 
minute and detailed attachment of compensation and 
for the preparation of which the initial declaration 
cannot be postponed.” 


^[Central Government] may, by general or special 
order, authorise in this behalf, and for his servants and workmen, at any 
time after publication of the notice mentioned in section 3, sub-section (2) ^ 
to enter upon and survey and take levels of any land in such locality, 
to dig or bore into the sub-soil, to do all other acts necessary to ascertain 
imposed on the use and enjoyment of tbe land, 
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to set out the boundaries of the land upon the use and enjoyment of which restrictions are to b© 
imposed, or of any part of such land, to mark such levels, boundaries and line by placing marks 
and cutting trenches, and, where otherwise the survey cannot be completed and the levels taken 
and the boundaries and line marked, to cut down and clear away any part of any standing crop, 
fence or jungle : 

Provided that no person shall enter into any building or upon any enclosed court or garden 
attached to a dwelling-house {unless with the consent of the occupier thereof) without previously 
giving such occupier at least seven days’ notice in writing of his intention to do so. 

[a] Sub&iiiuted by A. 0. for “Local Government’', 


6. The officer so authorised shall at the time of such entry pay or tender payment for all 
Payment for damage, necessary damage to be done as aforesaid, and, in case of dispute as to the 
sufficiency of the amount so paid or tendered, he shall at once refer the dispute to the decision 
of the Collector or other chief revenue- officer of the district, and such decision shall be final. 


6. (1) Whenever a declaration has been made and public notice thereof has been given under 
Further po'^i^ers exercise- section 3, it shall, subject to the provisions of hub-sections (2) to (4J, be 
able after publication of lawful for such officer as the ^[Central Government] may, by general or 
notice section 3, sub- special order, authorise in this behalf, and for his servants and workmer., 
section (5). demolish any buildings or other constructions on the surface, 

to cut down or grub up all or any of the trees, to remove or alter all or any of the banks, fences, 
hedges and ditches, to make underground and other drains, to fill up all excavations, and demolish 
all buildings and other constructions below the surface, and generally to level and clear the said 
land and do all such acts for levelling and clearing the same as he may deem necessary or proper, 
but in such manner nevertheless that evidence of the boundaries of ihe lands held by different 
owners may be preserved. 

(2) The powers conferred by sub. section (1) shall not be exercised, — 

(a) save as otherwise provided by sub-section (3)^ before the making of the award 
hereinafter referred to in section 12, nor 

(h) save as otherwise provided by sub-seotion (4)^ after the expiration of six months 
from the making of the said award, or any shorter period on the expiration of which 
the officer exercising such powers gives notice to the Collector that there will be no 
further exercise of them. 

(8) In case of emergency, the ^[Central Government] may, by notification in the- 

^[Official Gazette], declare that all or any powers conferred by sub. section may be exercised 
at any time within six months after the publication of the notice referred to in section 3, sub- 
section (2), and such powers may be exercised accordingly, and the said notification shall be 
oonclusive proof of emergency. 

(4) Nothing in sub-section (2) shall be deemed to preclude any such officer or his servants 
or workmen from exercising at any time the said powers for the purpose of removing, wholly or 
in part, any building or other obstruction maintained, created, added to, altered, planted, stacked^ 
stored or otherwise accumulated in contravention of this Act or of any rule or order mads there- 
under or of any condition prescribed in accordance therewith. 

[a] Substituted by A. O. for “Local Government”, [b] The words “with the previous sanction of the Governor- 
General in Council” were repealed by A. 0. [c] Substituted by A. 0. for “local official Gazette”. 


OBJECTS AND REASONS. 


^'Clause 6 The original Bill, following the lines of 

the Defence Act, 1860 (23 & 24 Vict.vC. 112), section 34, 
purported, in all cases, to authorize the exercise of the 
powers of demolition conferred thereby after the expira- 
tion of fourteen days from the preliminary notice. On 
the other hand, it restricted to six months the period of 
three years during which, under the English Statute, 
acts in pursuance of those powers must be completed. 
One result of this abridgment of time was that the issue 
of the not'ce calling upon persons affected to present 
their claims for compensation was postponed until after 
the demolition was complete. We think that this pro- 
cedure ie, in several respects, capable of improvement. 
At the outset, we see no necessity, in ordinary cases, 
lor exercising any power of demolition until after the 
Collector has completed his assessment and made his 
award. On the contrary, it will be difficult, if not im- 


possible, to arrive at a really reliable estimate on the 
basis of statements relating to structures which have 
ceased to exist. In the case of emergency, the exigencies 
of defence in this country may render impracticable 
the delay of fourteen days, which, on the analogy of 
peace conditions in England, the original Bill would 
have rendered obligatory in all circumatances alike. We 
propose to recognize the distinction by enacting ex- 
pressly that the acts of demolition, for the completion 
of which we would retain the very abridged period of 
six months, shall not commence until after the making 
of the award; and from this rule we would except only 
the case, not of mere urgency as contemplated by the 
Land Acquisition Act, 1894, section 17, but of actual 
emergency sufficiently grave to warrant a notification 
to which the previous sanction of the Governor-Geuerai 
in Council is required. As an additional safeguard, we 

1071 & 1072 A, M* 
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suf’ge-t that emergent powers, notified, shall not be 
ezereised after ihe ezpiiatioa of a period of six months 
after the publication of the preliminary notice. Having 
thus narrowed down these powers to absolutely extreme 
eases we consider it inexpedient to hamper the discre- 
tion cf the officer exercising them by accepting a sugges- 
tion to enact a proviso directing, on the analogy of the 
Land Acquisition Act, 1894, section 17, sub-section (j), 
that no building shall ba entered or demolished without 
aiving the occupier reasonably sufficient notice to en- 


able him to remove his moveable property without 
unnecessary inconvenience. To give as much notice as 
appears reasonably practicable is always a convenience 
to all parties concerned; but we are reluctant to prescribe, 
for eases of emergency, a proviso, necessarily in general 
terms, which would only result in claims raising the 
difficult question of fact whether, in the particular 
circumstances, an hour or two longer might or might 
not have been allowed.” 

— S. C. R, 


7. From and after the publication of the notice mentioned in section 3j 
Restrictions. Section (2), such of the following restrictions as the Central Gov- 

ernment] may in its discretion declare therein shall attach with reference to such land namely: — 
{a} Within an outer boundary which, except so far as is otherwise provided in section 39, 
sub-section may extend to a distance of two thousand yards from the crest of the outer para. 


pet of the work* — 

(i) no variation shall he made in the ground. level, and no building, wall, bank or other 
construction above the ground shall be maintained, erected, added to or altered 
otherwise than with the written approval of '^[General Officer Commanding' 
the District], and on such conditions as he may prescribe; 
iii) no wood, earth stone, brick, gravel, sand or other material shall be stacked, stored 
or otherwise accumulated : 


Provided that, with the written approval of the ‘^[General Officer Commanding the 
District] and on such conditions as he may prescribe, road-ballast, manure and: 
agricultural produce may he exempted from the prohibition: 

Provided also that any person having control of the land as owner, lessee or occupier 
shall he hound forthwith to remove such road-ballast, manure or agriculturai 
produce, without compensation, on the requisition of the Commanding Officer; 
(iii) no surveying operation shall be conducted otherwise than by or under the personal 
supervision of a public servant duly authorised in this behalf, in the case of land 
under the control of military authority, by the Commanding Officer and, in other 
oases, by the Collector with the concurrence of the Commanding Officer ; and 
(tv) where any building, wall, bank or other construction above the ground has been 
permitted under clause (t) ot this sub-section to he maintained, erected, added to 
or altered, repairs shall not, without the written approval of the [General 
Officer Commanding the District], be made with materials different m kind from 
those employed in the original building, wall bank or other construction. 


{hj Within a second boundary which may extend to a distance of one thousand yards from 
the crest of the outer parapet of the work, the restrictions enumerated in clause ( a) shall apply 
with the following additional limitations, namely: — 

(i) ^[no building, wall, bank or other construction of permanent materials above the 
ground shall he maintained otherwise than with the written approval of the 
General Officer Commanding the District and on such conditions as he may 
prescribe, and no such building, wall, bank or other construction shall he erected:] 
Provided that, with the written approval of the ^iGeneral Officer Commanding the 
District] and on such conditions as he may prescribe, huts, fences or other cons- 
tructions of wood Or other materials, easily destroyed or removed, may he main- 
tained, erected, added to or altered : 

Provided also that any person having control of the land as owner, lessee or occupier 
shall be bound forthwith to destroy or remove such huts, fences or other construc- 
tions, without compensation, upon an order in writing signed by the ‘^[General 
Officer Commanding the District] ; and 

(iij live hedges, rows or clumps of trees or orchards shall not be maintained, planted, 
added to or altered otherwise than with the written approval of the ^[General 
Officer Commanding the District] and on such conditions as he may prescribe. 

(c) Within a third boundary which may extend to a distance of five hundred yards from the 
crest of the outer parapet of the work, the restrictions enumerated in clauses (a) and {b) shall 
apply with the following additional limitation, namely : — 

no building or other construction on the surface, and no excavation, building or other* 
construction below the surface, shall he maintained or erected : 
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Provided that, with the written approval of the Commanding Officer and on such conditions as he 
may prescribe, ®[a building or other construction on the surface may be maintained and] open 
railings and dry brush-wood fences may be exempted from this prohibition. 

[a] Substituted by A. 0 foe “Loaal GovermQeQt.” [b] Substituted by the ladian Works of Defence (Atnend- 
ment) Act, 1921 (11 [XI] of 1921), S. 3, for “Oenerat Officer Commanding the Division”, [c] Substituted^ %b%d„ 
lor “General Officer Commanding the Division, District or Brigade”, [d] Substituted^ ibid,, 1940 (28 [XXVITI] of 
1940), S. 2, for “no building, wall, bank or other constraction of permanent materials above the ground shall be 
maintained or erected.” [27-11-1940,] [e] Insetted, ibid. 

Land to be marked out 8. As soon as may be after the publication of the declaration afore - 

measured, registered and said, the Collector shall cause the land to he marked out and measured, 
planned, and shall also prepare a register and a detailed plan, which shall be on a 

scale not smaller than six inches to the mile, showing accurately every building, tree and other 
obstruction. 

terSted^ persons in- j before the expiration of — 

(a) the period of eighteen months from the publication of the declaration referred to in 
section 3, or 

(h) such other period not exceeding three years from the said publication as the ^[Central 
Government] ^[* * *] may, by notification in the ® [Official Gazette], direct 

in this behalf, 

the Collector shall cause public notice to be given at convenient places on or near the land, stating 
the e:fiect of the said declaration and that claims to compensation for all interests in such land 
affected by anything done or ordered in pursuance of such declaration may he made to him : 

Provided that, where anything has been done in exercise of the powers couferred, in case of 
emergency, by section 6, sub section (8)^ the notice prescribed by this section shall be given as 
soon as may be thereafter. 

(2) Such notice shall state the particulars of any damage ordered to be done or, in the ease 
referred to in section 6, sub- section (3)^ done in exercise of any of the powers conferred by the said 
section, and the particulars of any restrictions attaching to the land under section 7, and shall 
require all persons interested in the land to appear personally or by agent before the Collector at 
a time and place therein mentioned (such time not being earlier than fifteen days after the date 
of publication of the notice), and to state the nature of their respective interests in the Jn.nd and 
the amount and particulars of their claims to compensation for damage to such interest and their 
objections (if any) to the measurements made under section 8. The Collector may in any case 
require such statement to be made in writing and signed by the party or his agent. 

(3) The Collector shall also serve notice to the same effect on the occupier (if any) of such 
land and on all such persons known or believed to be interested therein, or to be entitled to act 
for persons so interested, as reside or have agents authorised to receive service on their behalf, 
within the revenue-district in which the land is situate. 

(4i) In case any person so interested resides elsewhere, and has no such agent, the notice 
shall be sent to him by post in a letter addressed to him at Ms last known residence, address or 
place of business. 

[a] Substituted by A. 0. for “Local Government.” [b] The words “with the previous sanction of the Gover- 
nor-General in Council,” were repealed by A. 0. [c] Substituted by A. 0. for “local official Gazette”. 

Objects and Reasons. 

^'Clause 9 , — Our proposal, as explained under clause 6, to postpone the exerciBe of powers of demolition, 
except in emergent eases, until after the award referred to in clause 11, removes the principal reason for fixing at 
six months the period after which the second notice calling for claims to compensation must issue. It is necessary 
to fix gome definite period because clause 38 invests the Local Government with a power of withdrawal from the 
initial declaration and, if the survey, planning and valuing operations preliminary to the actual assessment are 
unduly prolonged, we apprehend that owners, whose property is transferred in the interim and who cannot, 
therefore, claim compensation, may sufier owing to tbe depreciated market-value. There seems to be a consensus 
of opinion that six months will often be insufficient foe the purpose; but a period of three years over which the 
proceedings under the Statute may extend, will not usually be required; and we would, therefore, suggest eighteen 
months which, with tbe previous sanction of the Governor-General in Council, may ha extended to three years. 
Where emergent powers are exercised under clause 6, sub- clause (3), any lapse of time after the demolition of a 
building increases the difficulty of proof of damage; and in such cases, therefore, we think it reasonable to impose 
upon the periods defined in sub clause (1) the further limitation that notice must be given as soon as may be 
after the exercise of any such power. 

We have defined with greater distinctness, in sub-clause (2), the particulars to be contained in the second 
notice calling for claims. A precise statement of damage caused or to be caused under clause 6 will be necessary in 
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View o£ the altered procedure by which the award will ordinarily precede such damage. A consequential amend- 
ment has been made in clause 13, eub-ciause (1). 1 

From Bub'oiause (4), the reference to registration under the Indian Post Office Act, 1S9S (vl of 1898), has 
been omitted as sufficiently covered by the General Clauses Act, 1897 (X of 1897), section 27. A similar altera- 
tion will be found in the proviso to clause 31, sub-clauso {3).”— S. C. E. 

10 . The Collector may also require any such person to make or deliver to him, at a time and 
Power to require and place mentioned (such time not being earlier than fifteen days after the date 
enforce the making of of the requisition), a statement containing so far as may be practicable, the 
statements as to names xiMnQ of every other person possessing any interest in the land or any part 
and interest. thereof as co-proprietor, sub-proprietor, mortgagee, tenant or otherwise, and 

of the nature of such interest, and of the rents and profits (if any) received or receivable on account 
thereof for three years next preceding the date of the statement. 


Application of eer- H. Every person required to make or deliver a statement under 

tain sections of the 9 or section 10 shall be deemed to be legally bound to do so within 

nc lan ena 0 0 . meaning of sections 175 and 176 of the Indian Penal Code. 

i% On the day fixed under section 9 or on any other day to which the inquiry has been 
Inquiry and award adjourned, the Collector shall proceed to inquire into the objections (if any) 
by Collector. which any person interested has stated pursuant to a notice given under the 

said section to the measurements made under section 8 , and into the decrease in the value of the 
land and into the respective interests of the persons claiming the compensation, and shall make 
an award under his hand of — 

(a) the true area of the land and the nature of the obstructions from which the land is 
to be kept free ; 

(b) the compensation which in his opinion should be allowed for any damage caused or 
to be caused under section 6 and for any restrictions imposed under section 7 ; and 

(c) the apportionment of the said compensation among all the persons known or 
believed to be interested in the land, of whom or of whose claims he has informa* 
tion, whether they have respectively appeared before him or not. 

13. ( 1) Such award shall be filed in the Collector’s office and shall, except as hereinafter 
Award of Collector provided, be final and conclusive evidence, as between the Collector and 
when to be final. the persons interested, whether they have respectively appeared before the 

Collector or not, of the true area of the land, the nature of the said obstructions from which the 
land is to be kept free, the damage caused or to be caused under section 6 , the value of the rights 
restricted under section 7, and the apportionment of the compensation among the persons intG« 
rested. 

( 2) The Collector shall give immediate notice of his award to such of the persons interested 
as are not present personally or by their representatives when the award is made. 

Adjournment of inquiry. TEe Collector may, for any cause he thinks fit, from time to time 

adjourn the inquiry to a day to be fixed by him. 


15. For the purpose of inquiries under this Act the Collector shall have power to summon 
Power to summon and enforce and enforce the attendance of witnesses, including the parties 
attendance of witnesses and pro- interested or any of them, and to compel the production of doca» 
duction 0 ocuments. ments, by the same means, and (so far as may be) in the same 

manner, as is provided in the case of a Civil Court under the Code of Civil Procedure^. 

[a] See now the Code of Civil Procedure, 1908 (Act V [5] of 1908). 


Matters to be considered 16. In determining the amount of compensation, the Collector shall 
and neglected. Ee guided by the provisions contained in sections 23 and 24, 

17. Whenever the officer exercising powers conferred by section 6 considers it necessary that 
Supplementary anything in respect of which any person is or may be entitled to compensation 

proceedings. but of which no notice has been given or compensation awarded, under sec- 

tions 9 and 12 , respectively, should be done in pursuance of the said powers, the Collector shall 
cause supplementary notice to be given, as nearly as may be, in the manner prescribed by sec- 
tion 9 and subject to the limit of time imposed by sub-section (1) oi that section, and the provi- 
sions of sections 10 to 16 shall, so far as they are applicable, be deemed to apply to any further 
inquiry and award which may be held or made in consequence of such supplementary notice. 
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PAET III 

Refbeenge to Court and Procedure thereon 

18« (l) Any person interested who has not accepted the award may, by written application 
Reference to to the Collector, require that the matter he referred by the Collector for the 

determination of the Court, whether his objection be to the measurement of 
the land, the amount of the compensation, the persons to whom it is payable, or the apportion- 
ment of the compensation among the persons interested : 

Provided that every such application shall he made, — 

(a) if the person making it was present or represented before the Collector at the time 
when he made his award, within six weeks from the date of the Collector’s award; 

(h) in other eases, within six weeks of the receipt of the notice from the Collector under 
section 13, sub-section (2)^ or within six months from the date of the Collector’s 
aw^ard, whichever period shall first expire. 

(2) The application shall state the grounds on which objection to the award is taken. 

Collector’s state- 19. (l) In making the reference the Collector shall state, for the mfor- 
Doent to the Court. mation of the Court, in writing under his hand, — 

(a) the situation and extent of the land with particulars of any damage caused under 
section 6 or of restrictions imposed under section 7; 

(h) the names of the persona whom he has reason to think interested in such land; 

{c) the amount of compensation awarded under section 12; and, 

(d) if the objection be to the amount of the compensation, the grounds on which the 
amount of compensation was determined. 

i 2) To the said statement shall be attached a schedule giving the particulars of the notices 
served upon, and of the statements in writing made or delivered by, the parties interested res- 
pectively 

20. The Court shall thereupon cause a notice specifying the day on which the Court will 
Service of notice, proceed to determine the objection, and directing their appearance before the 
Court on that day, to be served on the following persons, namely: — 

(a) the applicant; 

(h) all persons interested in the objection, except such (if any) of them as have consented 
without protest to receive payment of the compensation awarded; and 
(o) if the objection is in regard to the area of the land, the nature of the obstructions or 
the amount of the compensation, the Collector. 

Restriction on scope of 21. The scope of the inquiry in every such proceeding shall be 

proceedings. restricted to a consideration of the interests of the persons affected by 

the objection. 

22. Every such proceeding shall take place in open Court, and all persons entitled to practise 
Proceedings to be in open in any civil Court in the Province shall be entitled to appear, plead and 
act, as the case may be, in such proceeding, 

2B. ( 1) In determining the amount of compensation to be awarded for damage caused, or to 
Matters to be considered in be Caused, Or for restrictions imposed under this Act, the Court shall take 
determining compensation. into consideration — 

(a ) the actual decrease in market. value of the land owing to the publication of the 
declaration relating thereto under section 3 and any damage caused or to be caused 
under section 6, 

(b) the damage sustained by the person interested , by reason of the removal of any 
standing crops in the exercise of any power conferred by section 6; 

fc j the damage (if any) sustained by the person interested, by reason of ceasing to be 
able to use such land conjointly with his other land; 

^ d) the damage (if any) sustained by the person interested by anything done or ordered 
under sections 6 and 7 injuriously affecting his other property, moveable or im- 
moveable, in any other manner, or his earnings; and, 

Section 23— Note 1 determining value of property whose use is raatrioted. 

[1] Second declaration under S. 3 cancelling first one (Vol 28) 1941 Rang 225 (226) : 1941 Rang L E 40 
— Date of second declaration is to be considered for (D B). 
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(e.) if, in conseauenee of the imposition of restrictions, the person interested is compelled 
to change his residence or place of business, the reasonable expenses (if any) incidental 

to such change. ^ i i i 

(2 ) In addition to the amount representing the actual decrease m the naarket-value ot the 
land as above provided, the Court shall in every case award a further sum of fifteen per centum 
on such amount. 

OBJECTS AND REASONS. 

^'Clause 23 We have recast the wording of sub- the publication of the declaration under clauses 3 o^an£ 


clause (1), paragraph (u), to preclude argument to the 
effect that Court must take into consideration the 
decrease in market-value which has actually occurred 
between the two points of time specified, irrespective of 
the question whether such decrease was occasioned by 

Matters not to be con- 24. In determining the amount of compensation to be awarded for 

sidered in determining damage caused, or to be caused, or for restrictions imposed under this Act, 


damage caused or to be caused under clause 6. From 
paragraph {b) we have removed the reference to “trees’* 
which, in the ease of removal of obatruction, must, we 
think, be taken into consideration under paragraph (a).” 

— S. G. E. 


compensation. 


the Court shall not take into consideration — 


UDe vjouru saaii nuu Laao iulu uujjLaiuoAcuuiwju. — 

( a) the degree of urgency which has led to the damage or the imposition of restrictions; 

(b) any disinclination of the person interested to submit to damage or restrictions; 

(c) any damage sustained by him, which, if caused by a private person, would not 
render such person liable to a suit; 

(d) any increase to the value of the other land of the person interested, accruing or 
likely to accrue from anything done under this Act; or 

(e) any outlay or improvements on, or disposal of, the land commenced, made or 
effected without the sanction of the Collector after the date of the publication of 
the declaration under section 3. 


OBJECTS AND REASONS. 


**Clause 24 —We have omitted the words ‘of the 
land or’, which the oiiginal Bill leproduced from the 
fifth clause of the Land Acquisition Act, 1894, section 24. 
The position m the two cases appears to us to be essen- 
tialiy different. Under the enactment cited, the land is 
acquired by the Government which benefits by the 
increase. The Bill, however, contemplates a continuance 


of the owner’s title and occupation with compensation 
for any damage occasioned by restrictions upon use and 
enjoyment; but, if the value of any portion of the land 
is actually increased, the damage must, of necessity, be 
proportionately reduced, and the point must, therefore, 
be taken into account under clause 23, sub-clause (i), 
paragraph (a).” — S- 


25. (l) When the applicant has made a claim to compensation, pursuant to any notice given 
Rules as to amount of under section 9, the amount awarded to him by the Court shall not 
compensation. exceed the amount so claimed or be less than the amount awarded by 


the Collector under section 12. ^ ^ 

(2) When the applicant has refused to make such claim or has omitted without sufficient 
reason (to be allowed by the Judge) to make such claim, the amount awarded by the Court shall 
in no case exceed the amount awarded by the Collector. 

(3) When the applicant has omitted for a sufficient reason (to be allowed by the Judge) to- 
make such claim, the amount awarded to him by the Court shall not be less than, and may exceed, 
the amount awarded by the Collector. 

26. Every award under this Part shall be in writing signed by the Judge, and shall specify 

Form of awards. the amount awarded under section 23, sub-section (1), clause (cl)^ and also 

the amounts (if any) respectively awarded under each of the other clauses of the same sub-section, 
together with the grounds of awarding each of the said amounts. 

27. (1) Every such award shall also state the amount of costs incurred in the proceedings 
Cosfcs. under this Part, and by what persons and in what proportion they are to he paid. 

(2) When the award of the Collector is not upheld, the costs shall ordinarily be paid by the 
Collector, unless the Court is of opinion that the claim of the applicant was so extravagant or that 
he was so negligent in putting his case before the Collector that some deduction from his costs 
should be made or that he should pay a part of the Collector’s costs. 

28. If the sum which, in the opinion of the Court, the Collector ought to have awarded as 

Colleetor inay be directed compensation _ is in excess of the sum &e Collector did award 

to pay interest on excess as compensation, the Court may direct that the Collector snail pay 
compensation. interest on such excess at the rate of six per centum per annum from 

the date of his award to the date of payment of such excess into Court, 
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PART IV. 

Apportionment op Compensation. 

29. Where there are several persons interested, if such persons agree in the apportionment of 
Part culars of apportion- the Compensation, the particulars of such appointment shall be specified 

ment to be specified. in the award, and as between such persons the award shall be conclusive 

evidence of the correctness of the apportionment. 

30. When the amount of compensation has been settled under section 12, if any dispute arises 
Dispute as to apportion- as to the apportionment of the same or any part thereof, or as to the 

persons to whom the same or any part thereof is payable, the Gollector 
may refer such dispute to the decision of the Court. 


PART V. 

Payment. 

31. (l) On making an award under section 12, the Collector shall tiender payment ox the 
Payment of compensation or compensation awarded by him to the persons interested entitled 

deposit of same in Court. thereto according to the award, and shall pay it to them unless 

prevented by some one or more of the contingencies mentioned in sub-section (2). 

(2) If they do not consent to receive it, or if there is no person competent to alienate the 
land, or if there is any dispute as to the title to receive the compensation or as to the apportion- 
ment of it, the Collector shall deposit the amount of the compensation in the Court to which a re- 
ference under section 18 would be submitted : 

Provided, first, that any person admitted to be interested may receive such payment under ^ 
protest as to the sufficiency of the amount : 

Provided, secondly, that no person who has received the amount otherwise than under protest 
shall be entitled to make any application under section 18 ; 

Provided, thirdly, that nothing herein contained shall affect the liability of any person, who 
may receive the w’hole or any part of any compensation awarded under this Act, to pay the same 
to the person lawfully entitled thereto. 

(S) Notwithstanding anything in this section, the Collector may, with the sanction of the 
®C Central Government], instead of awarding a money-compensation in respect of any land, make 
any arrangement with a person having a limited interest in such land, either by the grant of other 
lands in exchange, or by the remission of land- revenue on the same or on other lands held under 
the same title, or in such other way as may he equitable having regard to the interest of the par- 
ties concerned, 

(di) Nothing in sub section (3) shall he construed to interfere with or limit the power of the 
Collector to enter into any arrangement with any person interested in the land and competenti to 
contract in respect thereol 

[a] Suhst%Hted by A. 0., for “Local Government”. 

32, (l) If any money is deposited in Court under section 31, sub-section (2) and it appears 
Investment of money deposited that the land in respect of which the same was awarded belonged 

in respect of lands belonging to to any person who had no power to alienate the same, the Court 
persons incompetent to alienate. ^ invested- 

(a) in the purchase of other lands to be held under the like title and conditions of owner- 
ship as the land in respect of which such money was deposited is held, or, 

(h) if such purchase cannot be effected forthwith, then in such Government or other ap- 
proved securities as it thinks fit ; 

and shall direct the payment of the interfst or other proceeds arising from such investment to the 
person or persons who would for the time being have been entitled to the possession of the said 
land, and such moneys shall remain so deposited and invested until the same are applied — 

(i) in the purchase of such other lands as aforesaid ; or 

(ii) in payment to any person or persons becoming absolutely entitled thereto. 

(2) In all cases of moneys deposited to which this section applies the Court shall order the 
cost of the following matters, including therein all reasonable charges and expeness incident there- 
to, to be paid by the Collector, namely : — 

(aj the costs of such investments as aforesaid ; 
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(b) the costs of the orders for the payment of the interest or other proceeds of the seen. 
Tities in which such moneys are for the time being invested, and for the payment out 
of Court of the principal of such moneys and the costs of all proceedings relating 
there ECi except such as may be occasioned by litigation between adverse claimants. 

38. If any money is deposited in Court under this Act for any cause other than that men- 
InveLtiiienc of money deposiied tioned in section 32, the Court may, On the application of any party 
m other cases. interested or claiming an interest in such money, order the same to 

be invested in such Government or other approved securities as it thinks fit, and may direct the 
interest or other proceeds of any sneh investment to be accumulated and paid in such manner as- 
Will, m its opinion, give the parties interested therein the same benefit therefrom as they might 
have had from the land in respect of which such money was deposited or as near thereto as 
may be. 

84. When the amount of any compensation awarded under this Act is not paid or deposited 
Payment of interest. within fifteen days of making the award, the Collector shall pay the 
amounii awarded with interest thereon at the rate of six per centum per annum from the date oi 
the award until it is so paid or deposited. 


PABT VI. 

Miscellaneous. 

35. (l) Service of any notice under this Act shall be made by delivering or tendering a copy 
Service of notices thereof signed, in the case of a notice under section 3, sub-section (2), by 

the officer therein mentioned, and, m the case of any other notice, by or by order of the Collector 
or the Judge. 

( 2 } Whenever it may be pracsicable, the service of the notice shall be made on the person 
therein named. 

(S) When such person cannot be found, the service may be made on any adult male member 
o! his family residing wish him ; and, if no such adult male member can be found, the notice may 
be served by fixing the copy on the outer door of the house in which the person therein named 
ordinarily dwells, or carries on business, or by fixing a copy thereof in some conspicuous place in 
the office of the officer aforesaid or of the Collector or in the court-house and also in some con- 
spicuous part of the land upon which restrictions are to be imposed : 

Provided that, if the Collector or Judge so directs, a notice may be sent by post in a letter 
addressed to the person named therein at his last known residence, address or place of business and 
service of it may be proved by the production of the addressee’s receipt. 

Penalties. 36. Whoever wilfully — 

( a) obstructs any person in doing any of the acts authorised by section 4, section 6 or 
secdon s, or 

(h) destroys, damages, alters or otherwise interferes with the ground- level or any work 
done under section 6, or 

(g J contravenes any of the provisions of section 7 or any condition prescribed thereunder » 
shall be punishable with imprisonment for a term which may extend to one month, or with fine which 
may extend ro fifty rupees, or with both, and, in the case of a continuing offence, with an additional 
fine which may extend to five rupees for every day after the first in regard to which he is convicted 
of having persisted in the offence ; and any expenses incurred in removing the effects of his offence 
may be recovered from him in the manner provided by the law for the time being in force for the 
recovery of fines. 

37. If the CoilecLor or officer authorised under section 6 is opposed or impeded in doing any- 
Magistrate to enfoi’ce the thing directed or permitted by this Act, he shall, if a Magistrate, enforoo- 
terms of the Act. compliance, and, if not a Magistrate, he shall apply to a Magistrate or 

(within the towns of Calcutta, Madras ^[and Bombay]) to the Commissioner of Police, and such 
Magistrate or Commissioner (as the case may be) shall enforce compliance. 

[a] Suhst%iuted by A 0. for “Bombay and Eangoon.” 

Section 36 — Note 1 imposition of continumg fine, (Vol 15) 1928 All 687 

II] Conviction for persistence in offence esseat al for (688) l 29 Cri L Joar 739, 
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Completion of imposition of 
restrictions not compulsory, but 
compensation to be a^mrded 
when not completed. 


S8. ( Ij The ^[Central Govemment] shall be at liberty to with- 
draw from the imposition of any declared restrictions before any of 
the measures authorised by section 6 have been taken. 


(2) Whenever the ^[Central Government] withdraws the imposition of any declared restrictions 
the Collector shall determine the amount of compensation due for the damage suffered by the owner 
in conseguence of the notice or of any proceedings thereunder, and shall pay such amount to the 
person interested, together with all costs reasonably incurred by him in the prosecution of the pro- 
ceedings under this Act relating to the said restrictions. 

(3) The provisions of Part III shall apply, so far as may be, to the determination of the com- 
pensation payable under this section. 

[a] Stibshiutbd by A. 0 for “Local Governmerit”. 


Demolition of part of 39. The provisions of this Acc shall not be put in force for the 
house or building and im- purpose of demolishing or acquiring the right to demolish a part only 
position of restrictions on of any house, manufactory or other building, if the owner desires that 
part of land. whole of such house, manufactory or building shall be demolished or 

that the right to demolish the whole of it shall be acquired : 

Provided that the owner may at any time before the Collector has made his award under 
section 12, by notice in writing, withdraw or modify his expressed desire that the whole of such 
house, manufactory or building shall be demolished, or that the right to demolish the whole of it 
shall be acquired : 

Provided, also, that, if any question shall arise as to whether any building or other construc- 
tion proposed to be demolished under this Act does or does not; form part of a house, manufactory 
or building within the meaning of this section, the Collector shall refer the determination of such 
question to the Court, and such building or other constraction shall not be demolished until after 
the question has been determined. 

In deciding on such a reference the Court shall have regard to the question whether the build- 
ing or other construction proposed to be demolished is reasonably required for the full and 
unimpaired use of the house, manufactory or building. 

(2) If, in the case of any claim of the kind referred to in section 23, sub-section clause (c) 
by a person interested, on account of ceasing to be able to use the land, upon the use and enjoy- 
ment of which restrictions are to be imposed, conjointly with his other land, the ®'[Centrai Gov- 
ernment] is of opinion that the claim is unreasonable or excessive, it may, at any time before the 
Collector has made his award, order the imposition of restrictions upon the whole of the land of 
which the land upon the use and enjoyment of which it was first sought to impose restrictions 
forms a part. 

(3) In the case provided for by sub-section (2 ) no fresh declaration or other proceeding under 
sections 3 to 10 shall be necessary ; but the Collector shall without delay furnish a copy of the order 
of the ^[Central Government] to the person interested, and shall thereafter proceed to make his 
award under section 12. 

(4) Notwithstanding anything contained in section 7, clause fa), any land, upon the use and 
enjoyment of which restrictions are imposed under this section, may be included in the outer bound- 
ary, even though its distance from the crest of the outer parapet of the work exceeds two 
thousand yards. 

[a] Bub&tituUd by A. 0. for “Local Government”. 

^0. No award or agreement made under this Act shall be chargeable with stamp-duty, 
and no peison claiming under any such award or agreement shall be 
liable to pay any fee for a copy of the same. 

proceeding shall be commenced or prosecuted against any person for 
anything done in purusance of this Act, without giving to such person 
a month’s previous notice in writing of the intended proceeding, and of 
the cause thereof, nor after tender of sufficient amends, 

^2* Save in so far as they may be inconsistent with anything con- 
tained in this Act, the provisions of the Code of Civil Procedure^ shall 
apply to all proceedings before the Court under this Act. 

[a] Bee now the Code of Civil Procedure, 1908 (Act 5 [Y] of 1908). 


Exemption from stamp- 
duty and fees. 

^1. No suit or other 
Notice in ease of suits for 
anything done in pursuance 
of Act. 


Code of Civil Procedure to 
apply to proceedings before 
Court. 
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Subject to the provisions of the Code of Civil Procedure^ applicable to appeals from origi- 
Appeals in proceedings nal decrees, an appeal shall lie to the High Court from the award or 
before Court. from any part of the award of the Court in any proceeding under 

this Act. 

[a] See now the Code of Civil Procedure, 1908 (Act 5 [V] of 1903). 

M. (1) The [Central Government] ^ ] may make rules for the guidance of 

Power to make rules officers in all matters connected with the enforcement of this Act. 

(2) The power to make rules under sub-section (l) shall be subject to the condition of the 
rules being made after previous publication. 

(3) All rules made under sub section (1) shall be published in the ^[Official Gazette], and 
shall thereupon have effect as if enacted in this Act. 

[a] Substituted by A. 0. for “Governor-General in Councir'. [b] ThsVords “and the Local Government with 
the previous sanction of the Governor-General in Council” were repealed by A. 0. [c] Siibsiizuted by A. 0. 
for “local official Gazette”. 


INTERPRETATION OF STATUTES 


SYNOPSIS 


1. Interpretation oi Statutes — General. 

2. Rules as to interpretation of statutes. 

3. Construction of consolidating statutes. 

4. Retrospective operation of statutes. 

5. Procedural statutes, how far exhaustive, 

6. Reference to pre-existing state of the law, 

7. Reference to proceedings of the Legislature. 

S. Reference to preamble and headings prefixed 
to the sections. 


9. Marginal notes to sections. 

10. Illustrations. 

11. Punctuation marks. 

12. Proviso. 

13. Explanation. 

14. Judicial precedents, 

15. English and American decisions. 

16. Interpretation of fiscal statutes. 

17. Interpretation of penal statutes. 

18. Interpretation of statutes of limitation. 


1. Interpretation of statutes— General. — It is a cardinal rule of construction of statutes 
in general that the intention of an enactment should be gathered from the langxiage employed by 
it,’- and that 'where words used are clear and unambigno'us, it is the duty of the Court to give 
effect to them according to their ylain meaning, neither adding to nor subtracting from them,* 
Due meaning must be given to every part of the language employed.® The language must be taken 
as a whole and detached words should not be given undue importance.^ The ordinary and gram- 
matical sense of the words is to be adhered to, unless it would lead to repugnance with the rest of 
the statute.® Even if the result of the construction were absurd'" or anomalous’ there would be no 


Note 1. 

1. (Vol 30) 1943 F C 36 (88, 63) : I L E (1943) Ear (F C) 
48 : I L E (1943) 2 Oal 1 : (1943) 8 F 0 E 96 (F C). 

(Yol 30) 1943 Bom 169 (174) : I L E (1943) Bom 331 
(F B). 

(Yol 29) 1942 All 153 (155) : I L E (1942) All 174 
(F B). 

(Yol 28) 1941 F 0 16 (33) : 1 L R (1941) Kar (F C) 72 : 
1940 F C B 110 (F C). 

(Yol 27) 1940 Oudh 67 (71) ; 13 Luck 209 (F B), 

(Yol 15) 1928 P C 2 (4) : 7 Pat 221 : 55 Ind App 18 
(P C). 

(Vol 7) 1920 P C 56 (60) : 43 Mad 330 : 47 lad App 33 
(P C). 

(Vol 8) 1921 Pat 193 (198) : 6 Pat L .Tout 373 (F B). 

2. (Vol 30) 1943 Bom 169 (174) : I L E (1943) Bom 331 
(F B). 

(Vol 29) 1942 Mad 690 (691) : I L B (1942) Mad 9 
(S B). 

(Yol 26) 1939 P C 47 (51) : 66 Ind App 66 : 1 L E 
(1939) Kar (P C) 123 : 18 Pat 234 (P C). 

(Vol 25) 1938 P C 130 (133) : I L E (1938) 2 Cal 295 ; 
32 Sind L B 476 : 65 Ind App 158 (P C). 

(Vol 25) 1938 P 0 231 (283) : 66 Ind App 1 : 1 L K 
(1939) 1 Oal 222 : I L R (1939) Kar (P C) 1 (P C). 

(Vol 23) 1936 P 0 5 (3) ; 63 Ind App 74 : 59 Mad 175 
(PC). 

(Vol 22) 1935 All 723 (725) : 58 All 191 (F B). 

(Vol 20) 1933 Nag 193 (199) : 29 Nag L B 278 (F B). 

(Vol 23) 1936 Oudh 32 (40) : 11 Luck 611 (F B). 


3. (Vol 22) 1935 Mad 442 (443, 444) : 58 Mad 787. 

(Vol 14) 1927 Mad 998 (999). 

4. (Vol 30) 1943 All 231 1282) : I L E (1943) All 507. 
(Beading of section in light of another section — Read- 
ing should be mutaiis mutandis.) 

(’07) 9 Bom L E 359 (361) (D B). 

5. (Vol 20) 1933 Mad 207 (210) : 56 Mad 177 (D B). 
(Vol 29) 1942 Mad 558 (361) (D B). 

(Vol 28) 1941 All 243 (249) ; I L E (1941) All 471 
(F B). (CoEveision of ‘and’ into ‘or’ is permissible.) 

(Vol 27) 1940 Lah 27(28). 

(Vol 25) 1938 All 456 (460) ; I L E (1938) All 702 
(FB). 

(Vol 5) 1913 Mad 1187 (1192) ! 40 Mad 989 (F B). 

6. (Vol 29) 1942 Nag 5 (7) : I L E (1941) Nag 581 
(D B). 

(Vol 26) 1939 Nag 150 (154) ; I L E (1939) Nag 185 
(D B). 

(’10) 32 All 427 (440) (F B). 

(Vol 20) 1933 .Mad 207 (210) : 56 Mad 177 (0 B). 

[See however (Vol 26) 1989 Nag 227 (229) : I L E 
(1939) Nag 503 (D B). (Grammatical and ordinary 
sense of ■words leading to absurdity or inconsistency — 
It can be modified so as to avoid these oonsequenoes.) 
(1913) 1913 App Cas 107 (117) : 82 B J Q B 232 : 
Vacher Sons, Ltd. v. London Society of Compo- 
sitors.] 

7. (Vol 30) 1943 F C 13 (17) ; I L E (1943) Kar (F C) 
10 : (1943) 5 F C B 20 (F C). 

(Vol 23) 1941 AU 68 (70) ; 1 L B (1941) All 127 (D B). 
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reason to depart from clear and unequivocal language capable of only one meaning. In other 
words, the interpretation should not, where the language is clear, be influenced by extraneous consi. 
derations, such as the previous state of the law,® or hardship,^ or expediency or the policy or the 
intention of the law,^^ or the reference to or the analogy of other enactments,^- or the terms of the 
enactment being against general principles of law or equity, or that the giving effect to the words 
leads to absurdity or inconvenience or injuatice^^^ or that the law is different elsewhere.^^ Nor can 
tbe advantages of liberal construction be balanced against the advantages of literal construction.^^' 
The Court’s function is, in fact, to say not w^hat the Legislature meant or ought to have 
meant but what it has said that it meantd" It is always dangerous to paraphrase an enactment 
even if badly worded^® and no modification of the language to meet the intention can be made^^ 
unless it is impossible to resist the conviction that the Legislature could not possibly have intend- 


Note 1 (contd.) 

(Vol 27) 1940 All 507 (510) ; I L E (1940) All 771 
(F B). 

(Vol 27) 1940 Mad 127 (129) : I L R (1940) Mad 349 
(F B). 

(Vol 19) 1932 Mad 369 (371) : 55 Mad 622 (F B). 

8. (Vol 21) 1934 Lah 1013 (1014). 

(Vol 15) 1926 Bom 35 (37) : 52 Bom 88 (F B). 

(’ll) 34 Mad 505 (510) (P B). 

(Vol 15) 1928 P C 16 (18) : 55 Cal 519 : 55 Ind App 96 
(P C). 

(Vol 15) 192S P C 2 (4) : 7 Pat 221 ; 55 Ind App 18 
(PC). 

(Vol 23) 1938 All 222 (237) : 55 All 413 (S B). 

(Vol 8) 1921 Cal 897 (899) : 48 Cal 5.56 (P B). 

(Vol 19) 1932 Mad 8 (13) : 53 Mad 111 (D B). 

(Vol 28) 1936 Nag 35 (60) (D B). 

(Vol 17)1930 Oudh 148 (139) ; 5 Luck 552 (P B). 

(Vol 23) 1936 Bang 103 (106) : 14 Rang 146 (D B). 

(Vol 22) 1935 Sind 62 (64) : 23 Sind L R 366 (D B). 

9. (Vol 29) 1942 Bom 61 (63, 64) (D E) 

(Vol 25) 1938 P C 130 (133, 134) : I L E (1938) 2 Cal 
295 ; 32 Sind L E 476 : 65 Ind App 158 (P C). 

(Vol 9) 1922 Cal 454 (456) ; 49 Cal 721 (S B). 

(Vol 16) 1929 Lah 593 (594) ; 10 Lah 596 (P B). 

(Vol 19) 1932 All 494 (498) : 54 All 954 (F B). 

(Vol 24) 1937 Mad 667 (670) ; I L E (1937) Mad 841 
(DB). 

(Vol 6) 1919 Mad 972 (979) : 40 Mad 1040 (P B). 

10. (Vol 17) 1930 All 283 (264). 

11. (Vol 30) 1943 Bom 169 (174) : I L B (1943) Bom 
331 (F B). 

(Vol 29) 1942 All 394 (396) : I L E 1943 All 48 (F B). 
(Vol 29) 1942 Lah 19 (26) : I L E (1942) Lah 217 
(PB). 

(Vol 28) 1941 P C 109 (111, 112) (P C). 

(Vol 23) 1941 F 0 16 (24) ; 1940 P C E 110 : 1 L E 
(1941) Ear (F C) 72 (P C). 

(Vol 23) 1941 All no ( 112 ) : I L R (1941) All 77 (F B). 
(Vol 27) 1940 Smd 97 (100) ; I L E (1940) Ear 287 
(D B). (Intention.) 

(Vol 26) 1939 P 0 47 (51) : 18 Pat 234 : I L E (]939) 
Ear (P C) 123 ; 66 Ind App 66 (P 0). 

(Vol 24) 1937 Oudh 312 (317) (F B). 

(Vol 19) 1932 Pat 293 (295) : 12 Pat 46 (S B). 

(Vol 3) 1916 Mad 1 (2) : 38 Mad 419 (F B). (Policy.) 
(Vol 18) 192S Bang 326 (327) : 6 Bang 533. (Policy ) 
(Vol 3) 1916 Sind 17 (19) ; 9 Smd L R 126 (D B). 
(Intention.) 

12. (Vol 28) 1941 Mad 713 (718) ; I L B (1941) Mad 
824 (D B). (English law.) 

(Vol 25) 1938 P C 152 (168) ; I L E (1938) 2 Cal 381 : 
32 Sind L K 502 : 85 Ind App 263 (P 0). (Do.) 

(’99) 22 All 149 (159) ; 27 Ind App 58 (P 0). 

(Vol 21) 1934 Mad 75 (79) ; 57 Mid 472 (DB). (English 
Uw). 

(Vol 19) 1932 P 0 138 (140) ; 59 Gal 1343 ; 59 Ind App 


(Vol 18) 1931 Bom 50 (53) : 50 Bom 110 (D B). 

(Vol 12) 1925 Cal 116 (138) (D B). 

(Vol 25) 1938 Nag 292 (294) : I L E (1940) Nag 190 
(D B). 

(Vol 20) 1933 Rang 275 (277). (Provincial enactment.) 

13. (’01) 11 Mad L Jour 91 (105) (D B). (International 
law contravened — Still Act mast be given afieot to.) 

(Vol 10) 1923 P 0 211 (216) : 51 Cal 86 : 1 Bang 637 ; 
50 Ind App 283 (PC) 

(1900) 23 All 152 (156, 157) ; 27 Ind App 209 (P C). 
(Vol 19) 1932 P 0 165 (167) ; 60 Cal 1 ; 59 Ind App 
283 (P C). 

(Vol IS) 1931 All 277 (291) : 53 All 334 (F B), 

(Vol 6) 1919 Cal 989 (991) (D B). 

(Vol 16) 1929 Sind 225 (226) : 24 Sind L E 167 (D B). 
[See also (Vol 6) 1919 P C 192 (193) (P C). (Qaestion 
of public policy is irrelevant.)] 

14. (Vol 30) 1943 P C 76 (83) (P C). 

(Vol 29) 1942 All 153 (155) ; I L E (1942) All 174 (F B). 
(Voi 28) 1941 Bom 327 (328) : I L E (1941) Bom 544 
(D B). 

(Vol 28) 1941 Mad 713 (718) ; I L E (1941) Mad 824 
(D B). 

(Vol 25) 1988 P C 130 (133, 134) ; 65 Ind App 158 ; 
I L E (1938) 2 Cal 295 (P C). 

(Vol 25) 1938 Pat 403 (408) : 17 Pat 632 (F B). 

(Vol 18) 1931 Lab 87 (92) ; 12 Lah 129 (F B). 

(Vol 19) 1932 Nag 105 (106 ): 28 Nag L E 98. 

(Vol 15) 1928 Sind 1 (11) : 22 Sind L B 157 (F B), 

[But see (Vol 15) 1928 Smd 149 (158) ; 22 Sind L R 
349 (F B). 

(Vol 8) 1921 Cal 397 (399) : 48 Cal 558 (F B) ] 

15. (Vol 28) 1941 Pat 70 (83) : 20 Pat 223 (D B). 
(English law ) 

(Vol 26) 1939 P C 63 (651 (P C). (Law of Ceylon and 
Roman Law.) 

(Vol 19) 1932 Mad 21 (21) (D B). 

(Vol 24) 1937 Lah 507 (510) ; I L B (1937) Lah 171 
(D B). (English law.) 

[See also (Vol 30) 1943 Pat 73 (75) : 21 Pat 794 (D B). 
(Court should refuse to be guided by effect of another 
section )] 

16 . (Vol 26) 1939 P G 47 (51, 52) : 18 Pat 234 : I L R 
(1939) Ear (P C) 123 : 66 Ind App 66 (P C). 

(Vol 16) 1929 Oudh 526 (526) : 5 Luck 440. 

[See also (Vol 10) 1923 Mad 114 (119) (D B). (A liberal 
construction can be adopted only where two construc- 
tions are possible.)] 

17 . (Vol 18) 1931 Lah 233 l287) : 12 Lah 345 (F B). 
(1879) 4 Q B D 245 (263), The Queen v. Bishop of 

Oxford. 

(1846) 4 Moo Ind App 179 (187) (P C). 

(Vol 19) 1932 All 110 (111) : 54 All 1. 

(Vol 17) 1930 P C 120 (126) (P C). 

(Vol 11) 1924 Cal 881 (882) (D B). 

(Vol 26) 1939 Lah 70 (72) ; I L E (1939) Lah 283 (FB). 

18 . (’91) 18 Oal 23 (30)t 17 Ind App 122 (P C). 
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ed ■what its ■words signify and that the modifications thus to he made are mere corrections of 
careless language and really give the true meaning.*® Where, however, the language of the enact* 
ment is not itself precise or is ambiguous or of doubtful import, or the question arises to what 
extent changes in the pre-existing law have been effected by any particular amendment, recourse 
may be had to extraneous considerations.** Thus, the provisions of the other statutes which are m 
pari materia , or the previous state of the law,** or the scope and intention of the Act,**' may be 
considered in such cases. It is not, however, permissible to construe the provisions of one statute in 
the light of judicial decisions on another statute not in pan materia with the statute in question.*® 

2. Rules as to interpretation of statutes. — Subject to the general principles mentioned 
in the last note, the following general rules of interpretation of statutes should also be borne m 
mind in construing the provisions of an enactment ; — 

(1) Where an Act, such as the Code of Civil Procedure, is divided into sections and rules, the 
sections must be taken to lay down general principles and the rules as providing the machinery 
or the means of applying them.* 

(2) Where the language of an enactment is difficult and ambiguous, the Court may, for its 
assistance in its construction, refer to rules made under the provisions of the Act, especially where 
such rules are, by the statute authorising them directed to be read as part of the Act.* But where 
rules are framed under a power given by the enactment such rules cannot govern or control the 


words of the enactment,* though in the case of 


Note 1 (contd,.) 

20. (Vol 29) 1942 Pat 1 (27, 2S): 21 Pat 1 (P B). 

(Vol 27} 1940 All 500 (503) : ILB (1940) All 681(DB). 
(Vol 20) 1933 Mad 207 (211); 56 Mad 177 (D B). 

(Vol 11) 1924 Bom 412 (416): 48 Bom 625. 

(■01) 28 Cal 744 (747) (D B). 

21. (Vol 15) 1928 P C 16 (18); 55 Ind App 96 : 55 Oal 
519 (P C). (Substantial changes in-law pleaded — Pre- 
existing law should be looked to.) 

(Vol 11) 1924 AH 328 (335, 336) : 46 All 489 (P B). 
(Comparison with old law.) 

(’99)21 All 391 (396, 403) (F B). 

(Vol 7) 19-20 Bom 121 (127): 44 Bom 986. (The Judge 
may inlet that no change in the law is intended unless 
the contrary inference is neoe'sary ) 

(Vol 11) 1924 Oal 267 (272) (F B). 

22. (Vol 29) 1942 Lah 102 (103) -.ILB (1942) Lah 
349 (F B). 

(Vol 28) 1941 Bom 85 (89): ILR(1941) Bom 191 (DB). 
(Vol 26) 1939 All 403 (405, 412) : I L E (1939) All 647 
(F B). 

(’80) 4 Bom 515 (526) (F B). 

(Vol 12) 1925 Pat 1 (8) : 3 Pat 371 (FB), (Limitation 
Act and the Civil Procedure Code.) 

(’10) 32 All 351 (362, 363); 37 Ind App 124 (P C) (Oudh 
Laws Act and Oudh Land Revenue Act ) 

(Vol 19) 1932 Oudh 210 (216); 7 Luok 601 (F B). 

(Vol 18) ig-ai Pat 241 (246) : 10 Pat 670 (F B). (Per 
Jwala Prasad J.) 

23. (Vol 28) 1941 Mad 449 (432) : I L R (1941) Mad 
599 (F B). (Per Venkataramana Eao J., in Order of 
Eeferenoe.) 

(Vol 27) 1940 P C 105 (109) : I L E (1940) Mad 599 : 
I L E (1940 Eat (P 0) 194: 67 Ind App 222 (P C). 

(Vol 14) 1927 Bom 278 (300): 51 Bom 516 (F B). 

(Vol 15)1928 PC 16(18); 55 Gal 519:55 Ind App 96(PC). 
(Vol 11) 1924 Cal 257 (272) (F B). 

(Vol 11) 1924 All 328 (335): 46 All 489 (F B). 

(Vol 8) 1921 Cal 397 (399): 48 Cal 556 (F B). 

24. (Vol 30) 1943 Lah 65 (68) : I L E (1943) Lah 257 
(FB). 

(Vol 30) 1943 Lah 148 (154): ILE (1943) Lah 497(FB). 
(Vol 28) 1941 Mad 558 (559) (D B). (Scheme of Act.) 
(Vol 27) 1940 Bom 172 (177) : I L B (1940) Bom 225 
(DB). 

(Vol 26) 1939 Cal 435 (451): ILE(1939) 2 Cal 93 (FB). 
(’81) 3 Mad 271 (280, 287) (F B). (Proceedings of Legis- 


a conflict between such rules and a bye-law, the 

lature etc., may be eousideied.) 

(Vol H) 1924 All 328 (336): 46 All 489 (F B). 

(Vol 5) 1918 Pat 388 (407): 3 Pat L Jonr 1 (F B). 

25. (Vol 28) 1941 Pat 465 {471, 472): 20 Pat 280 (DB). 
(Vol 27) 1940 P C 105 (110); ILE (1940) Mad 599; 67 
Ind App 222 : I L R (1940) Ear (P C) 194 (P C). 

(Vol 28) 1936 Bom 49 (51): 60 Bom 232 (D B). (Even 
though the actual phrase in the several Acts may be 
the same.) 

(Vol 22) 1935 Lah 570 (586); 16 Lah 829 (F B). (Refe- 
rence to English Rulings bearing on English statutes.) 
(Vol 19) 1932 All 293 (307); 54 AU 646 (F B). 

[See (Vol 22) 1935 P C 143 (146) : 14 Pat 552 (P C). 
(Income-tax Act of one country not to be construed in 
the light of decisions on income tax legislation of an- 
other country.)] 

[See also (Vol 23) 1936 Nag 278 (279) : I L E (1937) 
Nag 108. (Tendency on the part of the S”bordinate 
Courts of the Central Provinces to take recourse to the 
decisions ot the Allahabad High Court in matters 
specifically provided for by any local enactments of the 
C. P, deprecated.)] 

Note 2 

1 . (Vol 4) 1917 Ca! 657 (658); 43 Cai 148 (D B). 

(Vol 1) 1914 Cal 163 (164) ; 41 Cal 108 (D B). (Rules 
restrict sections.) 

(Vol 4) 1917 Cal 44 (46) : 44 Cal 929 (F B). (View that 
rules restrict sections is dissented from by Mooketjee J.) 
[See (Vol 21) 1934 Sind 110 (111) (D B). (Courts can- 
not put a forced oonstruotion upon the language of the 
Act to bring it into conformity with a rule )] 

2. (Vol 24) 1937 Mad 481 (483) : I L E (1937) Mad 
1023. 

[See also (Vol IS) 1931 Lab 320 (323, 331) (F B). (Par 
Addison,!. — Departmental instruction issued on the 
working of Actmaybe referred to— Per Tek Chand, J. 
Contra.)'] 

[But see (Vol 13) 1926 Cal 856 (858): 53 Cal 615 (DB). 
(Bengal Cess Manual cannot be looked at for constru- 
ing Bengal Cess Act.)] 

3. (Vol 29) 1942 Sind 65 (71) : I L E (1942) Ear 127 

(SB). 

(Vol 23) 1936 Pesh 57 (59) (D B). 

[See also (Vol 26) 1939 Sind 293 (294) : I L R (1939) 
Eat 779 (D B). (Statutory rules framed under Act 
must be interpreted with the section under which they 
are made.)] 
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lule prevails over the bye law. 

(8) Where two constructions are possible, a section should be construed so as to avoid ivconsis- 
tenoij of meaning, ^ or the making of a word, clause or sentence either superfluous or insignificant.® 
A section which is clear in itself will be affected by previous or succeeding sections only when those 
sections are capable of an interpretation which is repugnant to or startling in juxtaposition with 
the section in question,^ In other words, the statute should be examined as a self-contained unit, 
the different sections being considered simultaneously in view of each other.® It follows from this 
that where two remedies or two procedures are provided for, one must not be taken as operating in 
derogation of the other ® 

(4) Everything is to be taken as permissible unless there is some prohibition against it.^® In 
the case of consolidating statutes, like the Civil Procedure Code, the statute itself must be consult- 
ed in order to find the authority or the prohibition.*^ 

(5) Where the statute is not clear, reasonable construction should be adopted.*- In the case 
of ambiguity that meaning should be preferred which is more in accord with justice and conveni- 
ence.*® A construction which leads to an absurd result,’* or unjust consequences entailing hard- 
ship,*® or produces injustice,*® or defeats the object of the Aut itself**’ should, if possible, be avoided. 


Note 2 (contd.) 

4. (Vol 2S) 1938 Lah 8 (10) (D B). 

5. (Vol 29) 1942 Lah 114 (117): I L E (1942) Lah 364 
(P B). 

(Vol 27) 1940 Nag 39 (42): I L E (1940) Nag 141 (FB). 
(Vol 4) 1917 Mad 958 (960) : 40 Mad 529 (S B). 

(Vol 15) 1928 Ball 609 (613): 9- Lah 701 (F B). 

(Vol 11) 1924 Bom 219 (225, 226) : 48 Bom 214 (F B). 
(Vol 20) 1933 Nag 193 (197): 29 Nag L B 278 (F B). 
iSee also (Vol 27) 1940 Mad 674 (675). (Where a sec- 
tion primarily intended to apply to suits is also to be 
applied to appeals, the ordinary canon of construction 
is that necessary changes in the wording should be 
made so as to make the section good sense.) 

(Vol 5) 1918 Pat 103 (105) : S Pat L Jour 581 (P B). 
(That construction is to be accepted which will avoid 
consequences which the Legislature did not intend to 
bring about.)] 

6. (Vol 29) 1942 Bom 191 (193); I L R (1942) Bom 287. 
(Vol 27) 1940 Cal 47(50) : ILR (1940) 1 Cal 168 (DB). 
(’05) 28 Mad 466 (471) (F B). 

(Vol 17) 1930 Sind 265 (279) : 24 Sind L E 277 (F B). 
(Vol 13) 1926 All 653 (656) (D B). 

(Vol 12) 1925 Cal 1 (S): 52 Cal 275 (F B). 

(Vol 25) 1938 Nag 180 (181): I B E (1940) Nag 441. 

(Vol 21) 1934 Oudh 145 (148): 9 Luck 670 (D B). 

7. (Vol 19) 1932 Mad 391 (395): 55 Mad 903 (F B). 

{See (Vol 22) 1935 Oudh 427 (428, 429): 11 Luck 289 

(D B). (Words not found held as “understood” in 
order to avoid inconsistency between two provisions 
of the' section.)] 

8. (Vol 29) 1942 Pat 1 (27) : 21 Pat 1 (FB). 

(Vol 9) 1922 Bom 247 (252) : 46 Bom 663 (FB). 

(1886) 11 App Cas 286 (291) ; 55 L J Q B 417, Tur- 

guand v. Poard of Trade. 

(Vol 19) 1932 P 0 168 (171) : 56 Bom 313 ; 59 Ind 
■App 258 (PC). 

(Vol 23) 1936 Cal 506 (512) : ILR (1937) 1 Cal 25 (FB). 
(Vol 20) 1933 Nag 193 (197, 199, 200) ; 29 Nag L E 
278 (FB). 

(Vol 22) 1935 Pat 342 (345) : 14 Pat 785 (SB), 

(Vol 25) 1938 Sind 1 (5) : 32 Sind B E 185 (FB). 
(More literal construction ought not to prevail if 
opposed to the intention of Legislature as apparent 
from the statute.) 

(Vol 22) 1935 Bom 402 (403) ; 60 Bom 55 (FB). 
(Violence to language in order to give efleot to the 
enactment as a whole is permissible.) 

9. (Vol 27) 1940 Nag 104 (106). 

(’86) 8 All 354 (361) (FB). 

(Vol 9) 1922 P C 17 (19) ; 44 All 185 ; 49 Ind App 
60 (PC). 


10. (’89) 11 All 267 (287) (FB) (Per Mahmood J.) 
(Vol 12) 1925 Mad 42 (44) : 48 Mad 494. 

(’8-2) 5 All 163 (172) (FB). 

(Vol 23) 1936 Nag 55 (61) (DB). 

11. (’89) 11 All 267 (288) (FB). 

12. (Vol 29) 1942 Ondh 39 (44, 45) : 17 Buck 52 (DB). 
(Vol 28) 1941 F C 18 (31) : I L R (1941) Kar (PC) 72 : 

1940 F C E 110 (FO). 

(Vol 8) 1921 P C 240 (242) (PC). 

(Vol 18) 1931 P C 24 (26) (PC). 

(Vol 23) 1936 All 576 (578) : 68 All 1064 (FB). 

(Vol 15) 1928 A!! 207 (210) : 50 All 626 (FB). 

(Vol 6) 1919 Cal 551 (569) : 45 Cal 343 (FB), 

(Vol 26) 1939 Lah 81 (85) (FB), 

(Vol 13) 1926 Sind 1 (3) : 20 Sind L E 34 (FB). 

13 . (Vol 25) 1938 P C 130 (133) : I L R (1938) 2 Cai 
295 : 65 Ind App 158 : 32 Sind L E 476 (PC), 

14 . (Vol 30) 1943 Lah 148 (154) : I L R (1943) Lah 
497 (FB). 

(Vol 29) 1942 Bom 191 (193) : I L R (1942) Bom 287, 
(Vol 29) 1942 Lah 114(117): ILR (1942) Lah 364(FB). 
(Vol 28) 1941 Cal 540 (541) : I L R (1941) 2 Cal 73. 
(Vol 14) 1927 Mad 166 (169) : 50 Mad 239 (DB). 

(Vol 14) 1927 Nag 68 (70) : 23 Nag L R 9. 

(Vol 8) 1921 Cal 397 399) : 48 Cal 556 (FB). 

(Vol 20) 1933 Sind 151 (154) : 27 Sind L E 121 (FB). 

15. (Vol 29) 1942 Lah 257 (259) : I L E (1943) Lah 
601 (SB). 

(Vol 29) 1942 Pat 1 (14) ; 21 Pat 1 (FB). 

(Vol 27) 1940 Mad 62 (6-5). 

(Vol 17) 1930 Mad 200 (205) : 52 Mad 866 (DB). 

(Vol 9) 1922 Bom 257 (260) : 46 Bom 470 (DB). 

(Vol 9) 1922 Nag 89 (93, 94) (FB). 

(Vol 21) 1934 All 626 (639) (FB). 

16. (Vol 30) 1943 Lah 148 (154) : I L R (19431 Lah 
497 (FB). 

(Vol 29) 1942 Cal 476 (477):ILR (1942) 2 Cal 389 (DB). 
(Vol 29) 1942 Lah 257 (259);I L R (1943) Lah 601(SB), 
(Vol 28) 1941 Bom 327 (328) ; I L R (1941) Bom 544 
(DB). 

(Vol 27) 1940 Mad 62 (65). 

(Vol 25) 1938 Cal 51 (66) :I L E (1938) 1 Cal 290 (DB). 
(Vol 14) 1927 Mad 166 (169) : 50 Mad 239 (DB). 

(Vol 13) 1926 All 617 (622) : 49 All 8 (FB). 

(Vol 25) 1938 Bom 484 (488):ILE (1939) Bom 63 (FB). 
(Vol 22) 1935 Nag 168 (170) : 31 Nag L E 386. 

17 . (Vol 30) 1943 Lah 65 (68, 78) : I L R (1943) Lah 
257 (FB). 

(Vol 29) 1942 Lah 257 (259);ILE (1943) Lah 601 (SB). 
(Vol 28) 1941 All 110 (112) ; I L E (1941) All 77 (FB). 
(Vol 28) 1941 All 243 (249, 275) : I L B (1941) All 471 
(FB). (ConTersion of ‘and’ into ‘or’ is permissible.) 
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(6) Words operating in derogation of the rights of the subject^'* or imposing pecuniary bur- 
den, should be strictly construed. 

(6A) In the case of reasonable doubt as to the expression contained in a penal provision, the 
beneht of doubt must be given to the subjecc.-^^ 

(7) A restricted construction ought not to be placed upon the language of a remedial Act.^^ 

(8^ General words must be given the broadest possible effect unless there is some specidc 

reason to the contrary.^^ But general words and phrases, however comprehensive and wide they 
may be in their literal sense, must be usually construed as limited to the actual objects of the Act 
and not as altering the law beyond.^’^ Specific words of importance like “mortgage” should be 
given tbeir appropriate meaning.^'^ 

(9) A general provision must yield to a special provision providing for particular cases,-® If 
the Legislature makes a special Act dealing with a particular case and later makes a general Act 
which by its terms would include the subject of the special Act and is in conflict with the special Act* 
nevertheless unless it is clear that in making the general Act the Legislature intended to abrogate the 
special Act, the provisions of the general Act do not override the provisions of special Act.^® As a 
matter of fact a repeal of the special Act by tbe general Act by implication will not be admitted if the 
two can be read together The same rule applies to general and special expressions used in different 


clauses of a section^® as also to two special Acts. ® 


Note 2 (contd.) 

(Voi 26) 1939 Cal 485 (451):I L R (1939) 2 Cal 93 (FB). 
(Yoi 24) 1937 Bom 275 (278) ; I L B (1937) Bom 655 
(FB). 

(Yol 12) 1925 Mad 248 (249) : 48 Mad 656 (DB). 

(Vol 5) 1918 Pat 103 (105) : 8 Pat L Jour 581 (FB). 
(Defence of India Act.) 

(Vol 19) 1932 Oudb 210 (211) ; 7 Luck 601 (FB). 

(Vol 20) 1933 Sind 151 (154) : 27 Sind L E 121 (FB). 

18. (Vol 26) 1939 Bom 305 (307) : I L R (1939) Bom 
586 (FB). 

(1882) 7 App Cas 178 (188) : 51 L J P C 43 Westetn 
Cotmhes Ely. Co, y. Windsor d Annapolis Ely, Co, 
(’86) 8 All 354 (361) (FB). 

(Vol 21) 1934 P 0 36 (40) (PC), 

(Vol 8) 1921 P C 224 (227) (PC). 

(’87) 14 Cal 67 (87) (FB). 

[See also (Vol 30) 1943 Cil 285 (318) : 44 Cri L Jour 
673 (SB). (Ordinance taking rights from subject — 
Courts should see that all necessary conditions are 
complied with (Per Sen J ).}] 

19. (Vol 28) 1941 Bang 212 (219) (SB). 

(Vol 25) 1938 Mad 498 (499) : I L R (1938) Mad 981 
(DB). (Fiscal statutes ) 

(Vol 24) 1937 Cal 551 (652) ; I L B (1938) 1 Cal 35 
(DB). (Taxing statute.) 

(Vol 24) 1937 Mad 604 (605) : I L B (1938) Mad 63. 
(Voi 24) 3937 Nag 11 (12). 

(Vol 24) 1937 Pat 550 (553) : 16 Pat 600 (SB). 

(Vol 24) 1937 Sind 93 (93, 94) (DB). (Court-fees Act.) 
(Vol 23) 1936 Oudb 180 (181) :11 Luck 704 (DB). 
(Court-fees Act.) 

(Vol 22) 1935 Bom 256 (257) : 59 Bom 469 (SB). 

(Vol 22) 1935 Lah 570 (576, 578) : 16 Lah 829 (FB). 
(Per Jai Lai and Skemp JJ., in judgment of Division 
Bench ) 

20. (Vol 22) 1935 Sind 102 : 29 Sind L R 19 (DB). 
(Vol 18) 1931 Lah 283 (285) : 12 Lah 345 (DB). (Rea- 
sonable construction’ should fce nut.) 

(Vol 19) 1932 Nag 174 (176) : 23^ Nag L B 302, 

(Vol 17) 1930 All 265 (£67) : 52 All 568 (FB). (Princi- 
ple is applicable to fiscal statutes as well.) 

(Vol 26) 1939 Lah 81 (85) (FB). 

(’30) 1930 Mad W N 249 (280) (SB). 

21. (Vol 15) 1928 Oudh 396 (400) : 4 Luck 1 (FB). 
(Per Srivastava, J. on construction of Usurious Loans 
Act.) 

(1906) 1906 App Cas 461 (467) : 75 L J Ch 705:95 L T 
202, Samuel v. Efeuhold, (Money-lenders Act.) 


But sucb special provision must be applied only 

22. (1877) 2 C P D 469 (486) : 36 L T 812, Euycross 
V. Grant (Geneial language of statute passed to 
pievent fraud ought not to be cut down eo as to leave 
a large portion of such fraud entirely undetected.) 

(’86) 8 All 354 (360, 361) (FB). 

(’ll) 35 Bom 412 (417). (Definition clauses — When to 
be used.) 

(Vol 3) 1916 Pat 133 (134):2 Pat L Jour 91 (FB). (Do.) 

23. (Vol 28) 1941 Pat 465 (470) : 20 Pat 280 (DB). 
(Words should be given natural meaning — Restricted 
meaning must be given where it is clearly intended.) 

{Vol 26) 1939 Lah 388 (392):I L B (1940) Lah 23 (FB). 

(Vol 9) 1922 Bom 416 (419, 420) : 47 Bom 18. 

(Voi 16) 1929 Nag 246 (249) : 25 Nag L B 19. 

24. (Vol 16) 1929 Ail 174 (176). 

25. (Vol 29) 1942 Cal 607 (609). 

(Vol 17) 1930 Bom, 490 (492) : 55 Bom 59 (FB). 

(Vol 9) 1922 Bom 247 (251) : 46 Bom 663 (FB). 

(Vol 12) 1925 All 230 (232) : 47 All 268. 

(Vol 13) 1926 Lah 88 (89) : 7 Lah 84 (DB). 

(Vol 19) 1932 Mad 605 l608) : 56 Mad 212. 

(Vol 23) 1936 Nag 180 (ISO) : I L R (1936) Nag 5. 

(Vol 19) 1932 Oudh 193 (195) : 8 Luck 1 (FB). 

26. (Vol 28) 1941 Lah 364 (367) : I L R (1942) Leh 
199 (DB). 

(Vol 19) 1932 P C 252 (254) (PC). 

(Vol 16) 1929 Nag 17 (21) : 24 Nag L B 15S (FB). 

[See however (Vol 24) 1937 Pat 1 (2) : 15 .Pat 702 
(DB). (Earlier treaty exempting a Raja from taxation 
—Later general provisions of income-tax without any 
specified exemption of any person — Two provisionfl 
inconsistent — Held general provisions of income-tax 
will prevail.)] 

27. (Vol 29) 1942 Cal 607 (609). 

(Vol 27) 1940 Lah 129 (134) : I L R (1940) Lah 242 

(FB). (But if the general statute is so worded that the 
repeal flows from it as a necessary consequence, Ccurta 
should give eflect to it ) 

(’36) 1938 Nag L Jour 133 (136). 

(Vol 24) 1937 Pat 1 (2) : 15 Pat 792 (DB). 

(Vol 17) 1930 Pat 301 (304) : 9 Pat 747. 

28. (Vol 29) 1942 Bom 191(193):ILR (1942) Bom 287. 

29. (Vol 29) 1942 Rang 30 (36) *. 1941 Rang L R 615. 

(Vol 15) 1928 All 186 (189, 190) : 50 All 430 (DB). 

(The former enactment must be specifically repealed 
or its continuance must be inconsistent with a provi- 
sion of a later Act, in which case, repeal will be 
deemed by neceEsary implication.) 

(Vol 17) 1930 Mad 963 (988) : 54 Mad 92. 
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to those cases to Tvliich it is confined by the Legislature.^® Thus, a special Act of the Legislature 
as the Sale of Goods Act cannot possibly, except in the branch of the law to which it relates, 
overrule a statute of the nature of the General Clauses Act.®^ Again, when on the same subject two 
incompatible provisions ace in force, one general and the other particular, the particular provision 
must be taken to be an exception to the general one.®^ 

(10) Where there are general words following particular and specific words in a section, the 
general words must be confined to things of the same kind ( ejusdem generis J as those specified.^® 
The applicability of this rule, however, will not arise if the class of cases intended to be provided 
for by the section is clear from the language of the section®^ or by the general object of the Act®® 
or where the specific words are of different genera.®® 

(11) Where a statute has adopted part of the language of the old statute, the interpretation 
put upon such language by the Courts must be taken to have been accepted by the Legislature.®^ 
When legislation follows a continuous practice and repeats 'the very words on which that practice 
was founded, it may be inferred that the Legislature in re- enacting the statute intended those 
words to be understood in their received meaning.®® 

(12) Provisions ousting the jurisdiction of the Courts®® and those conferring jurisdiction on 
special bodies or persons or Courts*®, should be strictly construed. The gram of a special jurisdic- 
lion does not carry with it the power to act outside such jurisdiction.*'- 

(13) In the absence of any context indicating a contrary intention, the Legislature must be 
taken to attach the same meaning to the same words used in different parts of the statute*® or in sub- 
sequent statutes in a similar connexion.*® But, if sufficient reasons exist, a word can be construed 


Note 2 (oontd.) 

(Vol 17) 1930 Bom 554 (563) ; 54 Bom 902 (DB). 

30. (Vol 2) 1915 Mad 781 (784) : 38 Mad 738. 

(Vol 4) 1917 Mad 951 (954) ; 39 Mad 981 (DB). 

(Vol 16) 1929 Oudh 389 (392) : 4 Luck 539 (FB). 

31. See (Vol 16) 1929 Nag 246 (249) ; 25 Nag L B 19. 
(General statute cannot be impliedly repealed by local 
or special statute.) 

32. (Vol 27) 1940 Pat 577 (378). 

(Vol 20) 1933 All 241 (244, 245) : 55 All 432 (FB), 

[See (Vol 29) 1942 Cal 587 (592) (DB). (The one test 
of repugnancy between two provisions of law is to see 
if the two can co-exist.)] 

33. (Vol 30) 1943 Lah 140 (143) (FB). (The rule of 
ejusdem generis applies also to terms or phrases 
appearing in parts of the same section or in difierent 
sections in the same chapter.) 

(Vol 29) 1942 Cal 343 (347):IDB (1942) 1 Cal 211 (DB). 
(Vol 28) 1941 All 345 (346):I h R (1941) All 691 (FB). 
(Vol 25) 1938 Bom 41 (42):I L E (1937) Bom S30 (dB). 
(’13) 17 Cal W N 735 (73b) (PC). 

(Vol 15) 1928 P C 16 (18) : 35 Cal 519 : 55 Ind App 
96 (PC). 

(Vol 26) 1939 Nag 166 (189) : I L R (1939) Nag 250 
(FB). 

(Vol b) 1919 Pat 541 (542) : 4 Pat L Jour 561. 

[But see (Vol 12) 1925 Cal 116 (135) (DB). (Priina 
facie to be taken in geneial sense.)] 

34. (Vol 29) 1942 Mad 462 (463). 

(’02) 29 Cal 890 (907, 909) (FB). 

(Vol 7) 1920 Mad 413 (413) : 43 Mad 65 (DB). 

(Vol 19) 1932 Lah 239 (241) ; 13 Lah 528 (DB). 

35. (Vol 28) 1941 All 345 (347) : I L S (1941) All 
691 (FB). 

36. (Vol 26) 1939 Bom 421 (422). 

37. (Vol 25) 1938 Mad 638 (640) (DB). 

(Vol 18) 1931 All 489 (490) : 33 All 687 (FB). 

(Vol 16) 1931 All 294 (299) : 33 All 612 (FB). 

(Vol 25) 1938 Bom 484 (48S)-ILE (1939) Bom 53 (FB). 
(Vol 18) 1931 Cal 560 (562, 563) ; 58 Cal 761. 

(Vol 17) 1930 Lab 764 (767) : 11 Lah 481 (FB). 

(Vol 20) 1933 Sind 179 (181, 182) : 27 Sind L B 230 
(DB). (English statute reproduced by the Indian 
Legislature.) 


38. (Vol 29) 1942 Cal 442 (443) (DB). 

(Vol 26) 1939 Mad 421 (427) : I L E (1939) Mad 566 
(FB). 

(Vol 25) 1938 Bom 281 (232) : I L B (1938) Bom 
635 (FB). • 

(’07) 30 Mad 426 (483) : 34 Ind App 186 (PC). 

(Vol 20) 1933 Mad 489 (490) : 56 Mad 837 (SB). 

(Vol 21) 1984 Bang 27 (29) : 11 Bang 521 (SB). 

39. (Vol 29) 1942 Lah 217 (227) ; I L E (1943) Lah 
191 (FB). 

(Vol 28) 1941 Nag 226 {230):ILE (1941) Nag 279 (DB). 
(Vol 26) 1939 Cal 435 (446):I L E (1939) 2 Cal 93(FB). 
(Vol 15) 1928 Lah 121 (122) : 9 Lah 504 (FB). 

(Vol 13) 1928 Pat 615 (626) : 8 Pat 122 (DB). 

(Vol 17) 1930 All 225 (230) ; 52 All 619 (FB). 

(Vo! 23) 1936 Mad 574 (375) : 59 Mad 895 (DB). 

(Vol 22) 1935 Oudh 96 (106) (DB). 

(Vol 14) 1927 Sind 173 (175) (DB). 

[See also (Vol 30) 1943 Cal 285 (318) : 44 Cri L Jour 
673 (SB).] 

40. (’09) 6 Ind Cas S57 (857) ; 3 Sind L R 221. 

(Vol 18) 1931 Nag 48 (50). 

(’12) 23 Mad L Jour 726 (727). 

(Vol 17) 1930 Nag 205 (206). 

(Vol 20) 1933 Oudh 100 (102) ; 8 Luck 295. 

(Vol 19) 1932 Rang 123 (127) ; 10 Bang 412 (FB). 

41. (Vol 17) 1930 Nag 205 (205), 

(Vol 20) 1933 Nag 193 (196) ; 29 Nag L E 278 (FB). 

42. (Vol 29) 1642 Bom 57 (58) : I L B (1942) Bom 
94 (DB). 

(Vol 29) 1942 Bom 191 (192) : I L E (1942) Bom 287. 
(Vol 29) 1942 Lah 102 (103) : I L B (1942) Lah 349 
(FB). 

(Vol 26) 1939 Cal 435 (446): ILE (1939) 2 Cal93(FB). 
(Vol 23) 1936 Oudh 115 (116) : 11 Luck 583 (DB). 

(Vol 16) 1929 All 977 (980) : 52 All 225 (FB). 

(Vol 23) 1936 All 495 (503) : 58 All 949 (FB). 

(Vol 24) 1937 Mad 385 (390) : I L R (1937) Mad 616 
(FB). 

(Vol 24) 1937 Nag 17 (22) : ILE (1937) Nag 315 (FB). 
(Vol 23) 1936 Sind 108 (112) t 29 Sind L E (382) (DB). 

43. (Vol 29) 1942 Lah 102 (103) : I L B (1942) Lah 
349 (FB). 

(Vol 29) 1942 Sind 45 {46);I L E (1941) Ear 557 (DB). 
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in one part of an Act in a sense difierent from that it bears in another part.*^ Where an expres- 
sion is defined in an Act, it must be given the same meaning throughout the Act,^® unless there is 
some provision vrhich makes it clear that for certain purposes, the expression must be given a 
different meaning.^*' But definitions are of limited scope being framed only for the purpose of the 
Act in which they occur, unless specially extended^’' Where, however, the Legislature has not 
defined a legal expression it would be wrong for a Court to lay down a rigid definition of itA® 

(14) Prima facie when two different expressions are used in a statute the Court ought to 
assume that they are intended to bear distinct meanings,*® but, on the other hand, it 'may appear 
from the eontexi that the two expressions aie used interchangeably and are not intended to have 
different meaning.®® 

(15) All rules of law are founded on the assumption that the constituted tribunals are fairly 

competent and have power to carry out the provisions of Acts.®^ They should, therefore, be con- 
strued so as to further and not so as to restrict the purposes of the Act.®^ Where iurisdiotion is 
given to a Court to make a particular order, the Legislature must be deemed to have granted also 
the power to enforce such order.®^ , 

(16) Wheie a statute creates a right and provides a remedy, that remedy and no other is 
available.®^ This rule, however, does not apply where the right exists independently of the statute.®® 
Where, again, a statute gives power to any person for a public purpose from which an individual 
may receive an injury, and where the mode of redress for such injury is also specified in the 
statute, the jurisdiction of the ordinary Courts will be ousted.®® 

(17) Where a statute confers rights on a party in general terms, the cutting down of those 
rights by a rule would make the rule repugnant to the Act.®'^ But such rules must be supported 
unless they are manifestly unreasonable or unfair.®® If a new rule is in conflict with the previous 
existing rule, the new rule must by implication be deemed to have annulled or altered that rule.®® 

(18) A change in the langulge of an Act from that of the old Act may be presumed to indicate 
a change of intention on the part of the Legislature.®® In regard to the matters dealt with by the 


Note 2 (contd.) 

(Vol 15) 1928 Bom 69 (71). 

(Vol 6) 1919 P C 142 (142, 143) (PC), 

(Vol 7) 1920 Pat 349 (350). 

44. (Vol 29) 1942 Mad 495 (500). 

(Vol 24) 1937 Sind 129 (144) : 32 S'ud L S 567 (FB), 
(Vol 22) 1935 Lah 570 (575) : 16 Lab 829 (FB), (Per 
Jai Lai ,1. in judgment ot Division Bench,) 

(’93) 13 All 224 (245, 246) (DB). 

(Vol 24) 1937 Mad 385 (390); ILE (1937) Mad 616(FB). 

45 . (Vol 27) 1940 Mad 385 (390) : I L B (1940) Mad 
526 (FB). (Per Krisbnaswami Ayyangar J. in Order 
of Reference.) 

(Vol 26) 1939 P C 63 (65) (PC). 

(Vol 26) 1939 All 1 (3) ; ILE (1939) All 6. 

(Vol 15) 1928 Lab 325 (328) ; 9 Lab 649 (DB). 

(’85) 12 Cal 430 (433) (DB). 

(Vol 25) 1938 All 613 (615) : ILE (1938) All 957. 

(Vol 24) 1937 Pat 531 (532). 

[See however (1880) 5 Q B D 386 (389), B. v. Fearce. 
(Interpietation clause should be used for the purpose 
of interpreting words which are ambigous or equivo- 
cal, and not so as to disturb the meaning ot such as 
are plain.)] 

46 . (Vol 29) 1942 All 50 (65) : ILR (1942) All 185 
(FB). (Per Dar J.) 

(Vol 25) 1938 All 613 (615) : ILE (1938) All 957. 

47 . (’93) 16 All 141 (143). 

(Vol 12) 1925 Lah 415 (416) : 6 Lah 276 fDB). 

(■78) 4 Cal 665 (666, 667;. 

ISee (Vol 18) 1929 P C 181 (183) (PC). (Seeking mean- 
ing of words in one Act from definition even in an- 
other cognate Act is unsatisfactory )] 

48 . (Vol 4) 1917 Cal 502 (507) : 44 Cal 162 (DB). 

49 . (Vol 26) 1939 Bom 478(479): ILE (1939) Bom 701. 
(Vol 29) 1942 Bom 191 (192, 193); ILE(1942) Bom 287. 
•(Vol 16) 1929 All 33 (87) ; 50 AU 909 (FB). 


50 . (Vol 26) 1939 Bom 478 (479): ILE (1939) Bom 701 

51 . (Vol 9) 1922 Cal 118 (120) : 47 Cal 354 (DB). 

52. (Vol 8) 1921 Cal 85 (86) : 48 Cal 378 (DB). 

53. (Vol 20) 1933 Mad 689 (689) : 57 Mad 35 (DB). 
(Vol 20) 1933 Mad 748 (750) : 57 Mad 237 (DB). 

54. (Vol 26) 1939 Mad 967)(96S). 

(Vol 22) 1935 Lab 408 (408) : 16 Lah 975 (DB). 

(Vo) 14) 1927 Cal 149 (150) ; 53 Cal 929 (DB). 

(Vol 11) 1924 Mad 521 (522) (DB). 

(Vol 20) 1933 All 358 (363) : 55 All 406 (DB). 

(Vol 51 1918 Cal 850 (856) : 44 Cal 804 & 816 (DB). 
(Vol 20) 1933 Nag 193 (195) : 29 Nag L E 278 (FB). 

55. (Vol 4) 1917 Lah 75(78):1917 Pun Ee No, 22(DB). 
[Sea also (Vol 20) 1933 Nag 193 (196) : 29 Nag L E 

278 (FB).] 

56. (Vol 26) 1939 Mad 967 (968). 

(Vol 25) 1938 Mad 972 (974) : ILE (1939) Mad 81. 

(Vol 23) 1938 Lah 901 (903) : ILE (1937) Lah 92 (DB). 
(The principle will not apply where there is no matter 
in existence with which the person empowered is 
anthorised to deal.) 

(Vol 15) 1928 Lah 562 (564) ; 10 Lah 338 (DB). 

(Vol 18) 1931 Mad 574 (575) ; 54 Mad 928 (DB). 

57. (Vol 15) 1928 Mad 1182 (1186) : 62 Mad 92 (FB). 

58 . (Vol 20) 1933 Cal 243 (245) ; 60 Cat 689. 

59. (Vol 18) 1931 All 567 (567) : 54 All 263 (FB). 

60 (Vol 1) 1914 Sind 11 (12) ; S Smd L E 215 (DB). 
(’03) 35 Cal 34 (44) (FB). 

[See (Vol 13) 1928 Bom 69 (71). (Change of language 
is indication of change of intention of Legislature.) 
(Vol 25) 1938 Rang 317 (317) ; 1938 Rang L E 580 
(DB). (Do.)] 

[See also (Vol 27) 1940 Mad 385 (392) : I L E (1940) 
Mad 526 (FB). (If words of a later statute differ 
materially from those of an earlier one effect should 
be given to the change especially where to do so 
would be to advance the policy underlying it.)] 
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chaage, only the new provisions should be looked to,®! and the Court in construing the later statute 
is not bound by the decisions under the earlier one.“® But it is also a recognised presumption that 
the Ejsgislature does not intend to make any alteration beyond what it expressly deolarfes®® and 
where the language used is doubtful no change will be deemed to have bean made.®’’ Any change in 
the language of the statute would bo presumed to have been made by the Legislature with the 
knowledge of the course of decisions previous to the change.®® However, a change in the wording 
of a section of an enactment does not necessarily involve a change in the law as amendments are 
often made to clear up ambiguities.®” 

U9| Where a question arises as to whether any particular provision is mandatory or direc- 
tory, the general teat is the relation which the provision has to the general object intended to be 
secured by the Aot.®^ Another test is to see whether a party may waive the benefit of the particular 
provision.®® In deciding the question, the Court should take into account the possibility of justice 
suffering from a too rigid application of the rule.®” A provision that a certain thing shall be done 
may be held to be only directory. But a provision that a certain thing shall not be done should be 
treated as prohibitive.^® 

;'20l Words in singular should be read as including the plural unless there is anything in 
the contest to the contrary.’^'- 

(21) In following decided eases in regard to the interpretation placed by them upon words 
in a statute, the danger of diverting attention from what has been enacted to what has been 
judicially said about the enactment must be avoided.^^ 

(22) Forms given in the Schedule do not control the clear words of the Code itself."® 

(28) Where certain provisions from an existing Act have been incorporated into a subsequent 
Act, no addition to the former Act which is not expressly made applicable to the subsequent Act 
can be deemed to be incorporated in it, at all events, if it is possible for the subsequent Act to 
function effectively without the addition, nor can the repeal of the first statute affect the second.^’* 

(24' Provisions of Acts passed by the same Legislature, when apparently inconsistent, should 
30 far as possible be reconciled with each other^® by reading one as a qualification to the other. If 
that is not possible the later Act should prevail.'^® The same rule applies to two apparently inconsistent 
sections in the same Act.’^^ 

(25) A repealing section should not be interpreted with reference to the reading of the repealed 
section."® The effect of repal of a statute, in the absence of saving clauses, is that it has to be con- 


Note 2 (contd.) 

«l. (Vol 19) 1932 All 188 (190) ; S4 All 416. 

62. (Vol 27) 1910 Mad 385 (392) : I L B (1940) Mad 
526 (FC). 

63. (Vol 27) 1940 Oudh 138 (142) ; 15 Luck 229 (FB). 
(Vol 26) 1939 Nag 35 (38). 

{Vol 25) 1938 P 0 191 (194) : 65 Ind Agp 2S8 ; ILB 
(1338) Bom 502 ; 32 Sind L E 786 (PC), 

(Vol 6) 1919 Mad 7 (8) : 42 Mad 540 (FBj. 

(Vol 17) 1930 Sind 265 (279) ; 24 Sind L E 277 (FB). 

64. (Vol 5) 1918 Mad 1100 (1102) (DB). 

(Vol IV) 1930 All 193 (197) : 52 All 501 (FB), 

(Vol 18) 1931 Pat 1 (3). 

65. iVol 17) 1930 All 225 (240) : 52 All 619 (FB). 

66. ('13) 40 Cal 123 (135) (DB). 

67. tVol 30) 1943 Cal 266 (277, 278) (DB). 

(Vol 28) 1941 Lah 310 (311) : I L R (1942) Lah 275. 
(Use ot '‘shall” does not necessarily indicate mandatory 
provision.) 

(Vol 27) 1940 Lah 266 (267) : I L E (1940) Lah 649 
(DB). (Do.) 

Vol 25) 1938 Pat 539 (541) : 17 Pat 726 (DB). 

Vol 24) 1937 Mad 51 (57, 68, 77) : I L R (1937) Mad 
383 (BB). 

(’77) 3 Cal 47 (57) : 4 Ind App 127 (PC). (“Must” or 
“shall” may be substituted for “may.”) 

68. (’10b 11 Cal L Jour 4S9 (499) (DB). 

(Vol 16) 1929 Cal 433 (435) : 56 Cal 252. 

69. (Vol 2) 1915 Mad 920 (921) : 39 Mad 485 (DB). 
(Vol IS) 1931 Lah 15 (16). 

[S«« (Vol 30) 1943 Cal 266 (278) (DB).] 

70. (’90) 12 All 510 (517, 521) (FB). 

71. (Vol 12) 1925 Rang 94 (95) : 2 Rang 579 (DB), 


72. (Vol 19) 1939 P C 36 (40) (PC). 

73. (Vol 28)1941 Rang 136(140):1941 EangLE 65(DB). 
(Vol 5)1918 Cal 631 (632). 

(Vol 19) 1932 Mad 523 (524) : 55 Mad 982. 

74. (Vol 18) 1931 P 0 149 (132) ; 58 Ind App 259 ; 59 
Cal 55 (PC), 

75. (Vol 28) 1941 Bom 158 (159) : I L E (1941) Bom 
147. (Adjective law cannot control substantive law.) 

(Vol 14) 1927 Cal 432 (443) ; 5i Cal 863 (FB). 

(Vol 13) 1926 Nag 491 (492). {Provision of adjective 
law, e, g. S. 115, Evidence Act, cannot defeat the pro- 
vision of a statute, e. g. S. 11, Contract Act.) 

(’76) 1 Mad 89 (110, 114, 116) (FB), 

(1875) L E 10 Ch App 479 (484) ; 44 L J Oh 691, Ebbs 
V. Botilnois, 

(Vol 18) 1931 Sind 124 (126) : 25 Sind L E 222. 

(Vol 15) 1928 Lah 609 (614) : 9 Lah 701 (FB). 

76. (Vol 28) 1941 F 0 16 (31) : 1940 FOE 110: 
ILE (1941) Ear (FO) 72 (FC). 

(Vol 17) 1930 Pat 442 (445) : 10 Pat 63 (DB). 

(Vol 14) 1927 Lah 435 (438) : 8 Lah 617. 

Vol 11) 1924 Cal 980 (980) (DB). 

(Vol 18) 1931 Sind 124 (126) : 25 Sind L E 222. 

[See however (Vol 13) 1926 Sind 115 (116). (Where 
there are two conflicting provisions of the Legislature, 
that provision, the terms of which are more appro- 
priate to the oiroumstinoes of the case, governs it.)] 

77. (Vol 26) 1939 Mad 361 (366) '.ILE (1939) Mad 
151 (FB). 

(Vol 8) 1921 Cal 608 (604) (DB). 

78. (Vol 19) 1932 P 0 92 (94) : 59 Ind App 112 ; 55 
Mad 443 (PC). 

(Vol 15) 1928 Nag 136 (142) (DB). 

1073 & 1074 A. M 
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sidered "as if the statuie so repealed has never existed.'^^ Unless so repealed or altered the prior 
existing law will continue in foree.®^ Where the Act repealed is a parent Act, all the laws passed 
under that Act also stand repealed, unless there is a saving provision in the repealing Act,^^ 

(26) A repealing Act does not affect any legal proceedings in respect to rights acquired before 
:he repeald^ When an Act is in force on the date of a transaction, a subsequent repealment of the 
Act does not affect the merits, rights or liabilities of the parties on the date of the transaction,®® 

(27) It is not proper to use one Act for the purpose of interpreting another Acfc,®^ 

(28) In interpreting foreign statutes Courts should not be guided by outside opinion, however 
eminent such opinion may 

(29) Technical language must have technical meaning attached to it, unless the contrary 
manifestly appears.®^- 

(30) Special Acts must he strictly construed,®^ 

(81) 'Where the terms of a statute are not imperative, the use of general powers conferred by 
that statute should be in strict conformity with private rights.®® 

(32) In enactments which confer powers upon public authorities, the language of permission 
may not preclude the existence of a duty,®^ 

(33) The words in an Act are used correctly and exactly and not loosely and inexactly » 
Upon those who assert that the rule has been broken the burden of establishing their proposition 
lies heavily and they can discharge it only by pointing to something in the context which goes to 
show that the loose and inexact meaning must be preferred.®^ 

(84) Where the matter admits of doubt, the construction against overlapping of powers on 
different persons should be adopted ordinarily.®^ 

(35) A statute should be given a meaning, in all cases of ambiguity, which will make it 
consonant to, rather than in disagreement with other Acts.®® Similarly, where two constructions 
are possible, the interpretation that will promote the object of the statute should be preferred.®® 
The Legislature is presumed not to intend to make any substantial alteration in the law beyond 
what it explicitly declares either in express terms or by clear implication, or in other words, beyond 
the immediate scope and object of the statute.®^ 

(36) In the case of statutes the maxim expressio unius est exclusio altertus (mention of one 
thing is the exclusion of others) is to be applied with great caution.®® 

See also the cases mentioned below.®® 


Note 2 (contd.) 

79 (Vol 21) 1934 Cal 80 (82) : 60 Gal 1438 (DB). 

SO. (Yol 28) 1941 F C 16 (SI) : 1940 F C E 110 : ILK 
(1941) Kar (FO) 72 (FG), (Eepeal, alteration or amend- 
ment can be effected by necessary implication also.) 

81. (Vol 27) 1940 All 272 (280) ; I L R (1940) Ail 455 
(FB). 

S2. (Vol 20) 1933 Mad 57 (58). 

(Vol 14) 1927 Fat 203 (205) : 6 Pat 296 (DB). 

83. (Vol 20) 1933 Bom 262 (265). 

(Vol 12) 1925 Pat 346 (349) : 4 Pat 272 (DB), 

S4. (Vo! 29) 1942 All 440 (441) *. ILR (1942) All 933. 

lYol 29) 1942 Cal 47 (48) : ILB (1941) 2 Cal 273 (DB), 
fEspeeially not m pa? i 77takria.} 

(Yol 28) 1941 Nag 292 (293) : ILB (1942) Nag 269. 

(Vol 27) 1940 All 291 (300) (DB). 

(Yol 26) 1939 Cal 435 (444, 447) : ILR (1939) 2 Cal S3 
(FB). 

fYol 26) 1939 Pat 55 (57) : 18 Pat 13 (FB), 

|Yol 22) 1935 Mad 600 (60lj (DB). 

as. (Yol 17) 1930 Mad 146 (146) (DB), 

86, (Yoi 20) 1933 Gal 467 (468) : 60 Cal 379 (DB). 

(Yol 24) 1937 Lab 178(179); ILE (1937) Lah 415 (DB). 

{'82) 5 All 121 (137) (FB). 

(1854) 5 Mooind App 234 (250) (PC). 

87, (Yol 28) 1941 Nag 249 (251) : I L R (1941) Nag 
428, (Statute harsh and effecting departure from ordi- 
nary law must be construed ‘strictly in favour of sub- 
ject relying on ordinary law.) 

|Vol 17) 1930 Uh 333 (334). 


SS. (Vol 24) 1937 Mad 51 (78) ; I L R (1937) Mad 3S5 
(DB). 

{Vol 18) 1931 Rang 95 (86). 

89 . (Yol 24) 1937 Mad 51(78) : ILB (1937) Mad 385. 
(“May” construed as obligatory.)^ 

(Yoi 21) 1934 Pat 670 (672) ; 14 Pat 24 (FB). 

(Yol 17) 1930 Rang 297 (BOO) : 8 Rang 333 (FB). 

90. (Vol 20) 1933 P G 216 (217) (PC). 

(Yol 21) 1934 Pat 304 (305) (DB). 

91 . (Yol 22) 1935 Lah 742 (753) : 16 Lah 937 (FB). 

92. (Yoi 26) 1939 Nag 50(52); ILB (1938)Nag 658(FB|. 
(Vol 26) 1939 Pat 49 (54) : 18 Pat 141 (DB). 

(Yol 22) 1935 Pat 508 (513) ; 15 Pat 8 (DB), 

(Yol 1) 1914 Oudh 199 (200) ; 17 Oudh Gas 99 (DBl 

93 . (Yol 27) 1940 Nag 337 (340): ILB (1941) Nag 15C 

94. (Yol 30) 1943 Bom 213. 

(Yol 27) 1940 Oudh 138 (142, 143) : 15 Luck 229 (FE). 
(Yol 18) 1931 Gai 680 (581) : 58 Cal SOL 

95 . (Yol 13) 1926 Sind 138 (134) : 20 Sind L R 197„ 
\Yol 10) 1923 Gai 66(69) (DB), 

98 . (Yoi SO) 1943 Cal 108 (110) : I L B (1943) i Ca ! 
297 (DB). (“Include” is very generally used m inter- 
pretation danse in order to enlarge meaning of wordi^ 
and phrases occurring in body of statute and in such 
cases, the word or phrase must be construed as Qom-' 
prehending not only such things as it signifies accord- 
ing to its natural import but also things which the. 
interpretation clause declares that it shall include.) 
(Yol 24) 1937 Bom 15 (16), (The word “include’' in 
interpretation clause !s ennmerative and not exhaue-' 
live.) 
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3, Construction of consolidating statutes. — The object of consolidation is ‘to collect 
the statutory law bearing upon a particular subject and to bring it down to date in order that it 
may form a useful Code applicable to the circumstances existing at the time when the consolidating 
Act was passed.”^ In the case, therefore, of a consolidating statute the construction must be not 
with reference to the circumstances existing at the time of the preceding Acts but in relation to 
those existing at the time of the consolidating Act itselF and the law should thenceforth be 
ascertained from that enactment itself instead of being searched for in prior decisions.® Buli in 
applying a consolidating Act, statutes not expressly repealed should be held to continue in force 
without modification.^ 

4. Retrospective operation of statutes. — It is a general principle of law that no statute 
shall be construed so as to have a retrospective operation unless its language is such as plainly to 
require such a construction.^ Similarly, a statute is not to be construed so as to have a greater 
retrospective operation than its language renders necessary.^ In fact a statute which takes away 
or affects vested rights, imposes a new disability or confers a new right, must be presumed not to 
liaTe a retrospective operation® although it is competent to the Legislature to make an Act 
retrospective so as to affect even vested rights.^ If a statute affecting rights at the time of its 
passing is expressed in a language which is fairly capable of either interpretation, it ought to be 
construed only as a prospective one.® The fact that some of the provisions of a statute have been 
made definitely not retrospective must not be taken as implying that other provisions have 
retrospective operation.® 

Statutes, which are in their nature declaratory or explanatory are, however, an exception to 
this rule and are to he construed so as to have retrospective operation,^ although nothing in a 


Note 2 (contd.) 

(Vol 24) 1937 Pat 185 (187) : 16 Pat 60(FB). (When in 
an interpretation clause, it is stated that a certain term 
includes so and so, it is implied that the term retains 
its ordinary meaning whatever else it may mean.) 

(Vol 30) 1943 Cal 285 (301) : 44 Gri h Jour 673 (SB), 
(Validity of statute— Court can take judicial notice of 
historical facts. (Per Derbyshire, C. J. and Khundkar, 
J.i Sen J. contra.) 

(Vol 29) 1942 Cal 607 (609). (Earlier and later enact- 
ments so inconsistent that they cannot stand together 
and efiect cannot he given to both at same time— 
There must be implied repeal of earlier Act.) 

(Vol 27) 1940 Oudh 138 (142, 143) : 15 Luck 229 (FB). 
(There is no presumption that when one view as to 
the meaning of an Act would apply the Act to a larger 
number and another view to a smaller number, the 
Legislature meant it to afieet the larger number.) 

(Vol 22) 1935 Pat 243 (247) : 14 Pat 799 (DB), (The 
current meaning of any particular word may diSer 
widely from that of the word from which it was 
derived and no useful purpose is served by the method 
of considering etymological derivations of a word.) 

(Vol 20) 1933 Bom 234 (337) : 57 Bom 441 (DB). 
(Government resolution cannot override the law ) 

Note 3 ^ 

1. (’95) 22 Cal 788 (7S8) : 22 Ind App 107 (PC). 

(Voi 17) 1930 All 225 (230) ; 52 All 619 (FB). (“Con- 
solidation” means reduction to a systematic form of 
the whole of the statute law relating to the same 
subject-matter as illustrated by judicial decisions.) 

2. (’95) 22 Cal 788 (798) ; 22 Ind App 107 (PC). 

3. (’96) 23 Cal 563 (571, 572) ; 23 Ind App 18 (PC). 
fOl) 28 Cal 517 (528, 529, 530) (SB). 

(’09) 36 Cal 354 (364) (SB). 

(Vol 13) 1926 Mad 906 (908) : 49 Mad 728 (FB). (A 
reference to earlier case-la W‘ is however permitted for 
construing the words of the statute but not for the 
purpose of adding something to it.) 

(Vol 10) 1923 Mad 523 (525) : 46 Mad 605 (FB). 

4. (Vol 17) 1930 All 225 (230) ; 52 All 619 (FB). 

Note 4 

I. (Vol 29) 1942 All 19 (29) : ILB (1942) All 45 (FB), 


(Vol 28) 1941 Pat 59 (61) : 20 Pat 202 (SB). 

(Vol 27) 1940 Pat 385 (387) *. 19 Pat 752 (FB). 

(1901) 1901 App Cas 297 (305), Smith v. Callandar, 
(Vol 23) 1936 Bom 37 (40) : 60 Bom 125 (DB). 

(’77) 2 Bom 148 (158) (FB). 

(Vol 18) 1931 Cal 321 (322) ; 58 Cai 817 (DB). 

(’88) 15 Cal 376 (382) (FB). 

(Vol 15) 1928 Lab 627 (631) : 10 Lab 165 (FB). 

(Vol 18) 1931 Mad 83 (85, 91) ; 54 Mad 627 (DB). 

2. (Vol 29) 1942 All 50 (70) : ILR (1942) AU 185 (FB). 
(Laurie v. Benad, (1892) 3 Ch 402, Followed^ 

(Vol 28) 1941 FC 16 (46, 47) : ILE (1941) Kar (FC) 72: 
1940 F G R 110 (PC). 

3 . (Vol 14) 1927 P C 242 (244): 9 Lab 284: 54 Ind App 
421 (PC). (Provisions which deprive orders of their 
finality, touch existing rights and hence cannot operate 
retrospectively.) 

(Vol 29) 1942 F C 17 (21j : I L E (1942) Kar (FC) 21 : 
21 Pat 587 (FC). 

(Vol 29) ^1942 Lab 102 (103, 104) : ILR (1942) Lab 
349 (FB). 

(’04) 26 All 119 (130) : 7 Oudh Cas 254 ; 31 Ind App 
30 (PC). (Right of succession cannot be divested by 
later statutes.) 

(Vol 1) 1914 P C 66 (67) : 30 Ail 350 (FC). (It cannot 
revive a barred right.) 

(Vol 22) 1935 All 706 (710) : 58 All 63 (FB). 

(Vol 1) 1914 Cal 806 (810) : 41 Gal 1125 (FB). 

(Vol 15) 1928 Lab 627 (631) ; 10 Lab 165 (FB). 

[See however (Vol 27) 1940 Bom 90 (91): ILR (1940) 
Bom 50 (DB), (When construing an Act introduced 
for the purpose of applying an equitable doctrine to 
certain transactions considered eo; hypoiJmi to be 
lacking in equity one should not assume that the 
Legislature intended that the Act should not have 
retrospective eSeet, but wished to preserve rights 
acquired in such transactions.)] 

4. (Vol 28) 1941 Gal 432 (433). (Whenever the inten- 
tion is clear that the Act shall have retrospective 
operation it must be so construed even if the conse- 
quences may appear unjust and hard.) 

5. (Vol 20) 1933 Cal 435 (437) : 60 Cal 1037 (SB), 

6. (Vol 19) 1932 Rang 197 (198) : 10 Rang 465. 

7. {Vol 29) 1942 Cal 442 (443) (DB). 
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declaratory statute can render void that which has been declared by the Courts to have been done 
rigbly under the law for the time being in force,® So also, enactments dealing with 'proGedtire are 
always retrospective in the sense that their provisions will apply to proceedings already commenced 
at the time of their enactment,® The reason is that no one can have a vested right in forms of 
procedure.^® But where some of the provisions of the enactment of procedure do affect vested 
rights, whether substantive or remedial, the rule against retrospective operation of statute will 
apply^^ unless there is an indication to the contrary in the Act.^^ 

Such indications can be found in the following circumstances : 

(1) When the commencement of the Act is postponed to a particular day, the object of 

the postponement is to enable persons to enforce their rights, if any, before the new 
Act, negativing such rights, comes into force.^® 

( 2 ) When the language of the enactment implies it. 

Penal statutes are not to be interpreted as having retrospective effect, so as to punish an act 
done at a time when no illegality was attached to it.^‘^ 

5, Procedural statutes, how far exhaustive. — It is a rule of construction of procedural 
statutes, that the Court ought not to act on the principle that every procedure is to be taken as 
prohibited unless it is expressly provided for, but should proceed on the opposite principle that 
every procedure is to be understood as permissible till it is shown to be prohibited by law.^ 

6. Reference to pre-existing state of the law. — Where the language of a statute is 
plain and clear ^ it cannot be qualified or neutralised by indications of intention gathered from 
the previous state of law.^ But where the language is not clear or the statute has made no provision 


Note 4 (contd.) 

(Vol 28) 1941 Lah 291 (292). (Dissolution of Muslim 
Marriages Act (1939) not declaratory and not retros- 
pective.) 

(Vol 23) 1941 Lali 22 (23). (Dissolution of Muslim Mar- 
riages Act (1939) is declaratory and retrospective.) 

(Vd 27) 1943 Pat 3S5 (396) : 19 Pat 752 (FB). 

(Vol 25) 1938 Oudh 127 (128) : 14 Lnck 71 : 13 Luck 
761 (FB). (Declaratory statutes passed to remedy de- 
fects in form have retrospective effect.) 

(Vol 14) 1927 Mad 85 (86). (Act may be declaratory or 
explanatory, though it is not called declaratory or ex- 
planatory.) 

(Vol 14) 1927 Cal 748 (750) (DB). 

(’13) 5 Sind h R 184 (188, 190). 

S. (Vol 24) 1937 Pat 605 (606). 

(Vol 14) 1927 Mad 85 (86). 

9. (Vol 30) 1943 Bom 169 (172) : ILR (1943) Bom 331 
(FB). 

(Vol 29) 1942 Mad 474 (477). 

(Vol 27) 1940 Cal 423 (425) : ILR (1940)2 Cal 148(DB). 
(Vol 27) 1940 Pat 567 (568) : 19 Pat 289 (DB). 

(Vol 18) 1931 All 635 (639) : 54 All 299 (FB). 

(Vol 23) 1936 All 3 (5) : 58 All 495 (DB). (S. 74, 
Partnership Act, applies to substantive right.) 

(Vol 22) 1935 All 706 (716) : 58 All 63 (FB). 

(Vol 19) 1932 All 30 (31) (DB). (Choice of forum is a 
matter of procedure.) 

(Voi 18) 1931 All 489 (490) : 53 All 687 (FB). (S. 276 
of the Succession Act is only of procedure ) 

(Vol 17) 1930 Cal 34 (36) : 56 Cal 1117 (DB). (Limita- 
tion Act ia mere procedural law.) 

(’86) 12 Cal 583 (586, 587) (FB). 

(Vol 10) 1929 Nag 282 (233). (Change in forum of suit 
operates retrospectively ) 

(Vol 25) 1938 Rang 130 (134);1938 Rang L R 176 (FB). 

10. (Vol 29) 1942 Mad 474 (477). 

(Vol 29) 1942 Pat 1 (15) : 21 Pat 1 (FB). 

(Vol 27) 1940 Pat 385 (392) : 19 Pat 752 (FB). (If an 
alteration is made in a rule of evidence, the altera- 
tion shall be ordinarily deemed to be retrospective.) 
('84} 6 All 262 (268) (FB). {Wright v. Hale, (1861) 30 
L J Ex 40, Bepublic of Gosta Bica v, Erlanger (1876) 
8 Ch D 69 and Warner v. Murdoch (1877) 4 Ch D 
752, Approved.) 


(Vol 17) 1930 Cal 422 (423) *. 57 Gal 148 (DB). 

(Vol 1) 1914 Oudh 125 (126). 

11. (Vol 29) 1942 Lah 102 (104) : ILR (1942) Lah 
349 (FB). 

(*10) 7 Mad L Tim 296 (299) (SB). (Party having 
become entitled to hold decree cannot be deprived of it.) 
(Vol 14) 1927 P C 242 (244) ; 9 Lah 284 : 54 Ind Ap 
421 (PC). (Provisions which deprive orders of their 
finality are those which touch existing rights ) 

(Vol 18) 1931 All 635 (649) : 54 All 299 (FB). (Limita- 
tion Act is not pure procedural law — Rights vested 
under old Act cannot be divested under the new Act.) 
(Vol 17) 1930 All 706 (709) : 52 All 886 (DB), 

(Vol 15) 1928 All 437 (438) ; 50 All 965 (FB). (Rights 
of appeal not taken away by the repealing Act.) 

(Vol 20) 1933 Cal 435 (437) *. 60 Cal 1037 (SB). 

(Vol 15) 1928 Cal 640 (643) : 56 Cal 512 (FB). (Letters 
Patent — Amendment restricting appeal is not retros- 
pective.) 

(Vol 15) 1928 Lah 627 (631) : 10 Lah 165 (FB). 

(Vol 16) 1929 Mad 881 (382): 52 Mad 361 (SB). (Vested 
right of Letters Patent Appeal cannot be taken away.) 
(Vol 17) 1930 Oudh 148 (153) : 5 Luck 552 (FB): (Per 
Wazir Hasan J.) 

12. (Vol 14) 1927 Mad 85 (88). (If the language of the 
statute is clear and express.) 

(’79) 3 Borfi 161 (166). 

(’79) 4 Cal 825 (828) (DB). 

13. (Vol 26) 1939 Pat 122 (125) : 18 Pat 1 (DB). 

(Vol 24) 1937 Pat 311 (313). 

(Vol 3) 1916 Lah 146 (148) : 1916 Pun Re No. 38. 

(Vol 9) 1922 Mad 417 (418, 419) (DB). 

14. (Vol 18) 1931 Lah 145 (152). 

Note 5 

1. (’82) 5 All 163 (172) (FB). 

(Vol 12) 1925 Mad 42 (44) ; 48 Mad 494. 

(’89) 11 All 267 (287) (FB). 

(’10) 37 Cal 399 (404). 

[See (Vol 18) 1931 Ail 162 (173) : 53 All 239 (FB).] 
Note 6 

1. (’95) 22 Cal 788 (797) : 22 Ind App 107 (PC). (Re- 
versing 21 Cal 732.) 

(Vol 7) 1920 P C 140 (142) (PC). (Mere omission in 
iater statute of negative provision in earlier one'oannot 
by itself effect substantive affirmation.) 
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for any particular case, the previous legislation may be referred to for the purpose of ascertaining 
the object and intention of the Legislature.^ 

7. Reference to proceedings of the Legislature. — The proceedings of the Legislature 
cannot be referred to as legitimate aids to the construction of the statute} 

Where the language is doubtful or ambiguous, such proceedings may of course be looked into.^ 

The proceedings of the Legislature will include — 

(1) The Statement of Objects and Reasons; 

(2) The Report of the Select Committee; 

( 3 ) The Draft stages of the Bill, and 

(l) The Debates of the Legislature. 

8. Reference to Preamble and headings prefixed to the sections. — Where the 
language of the enactment itself is clear, its construction cannot be affected in any way by a 
consideration of the title of an Act,^ the preamble or the headings prefixed to the sections.^ In oases 
of ambiguity of the language of the enactment, however, they may be usefully referred to for the 
purpose of finding out the object and intention of the enactment.^ 

Headings are not to be treated as if they were marginal notes or were introduced merely for 
the purpose of classifying the enactments. They constitute an important part of the Act itself and 


Note 6 (contd.) 

(Vo] 15) 1928 P 0 2 (4) : 7 Pat 221 : 55 Ind App 18 
(PC). 

(1891) 1891 App Cas 107 (120), Bank of England v. 
Vagliano. 

(Vol 8) 1921 Cal 397 (399, 402) : 48 Cal 556 (FB). 

ISee alio (Vol 9) 1922 Nag 207 (203). (llteratloQ o£ 
provisions in new Act — Eeferenoe to new Act cannot 
be ol any help in interpreting old Act.) 

(Vol 26) 1939 Oudh 131 (137); 14 Luck 492 (FB) . 
(Heading and the preamble are to be taken into con- 
sideration in interpreting the oiauses of the Con- 
tempt of Courts Act, 1926, but they are not the 
operative portions of the Aot.)] 

2. (Vol 30) 1943 F 0 36 (70) : ILB (1943) Ear (FC) 48: 
ILE (1943) 2 Cal 1 : (1943) 5 F C E 96 (FC). (History 
of legislation and facts giving rise to enactment can be 
referred to.) 

(Vol 28) 1941 Mad 449 (452, 468) : I L E (1941) Mad 
Mad 599 (FB). 

(Vol 28) 1941 Eang 135 (139) : 1941 Bang L K 65 
(DB). 

(Vol 27) 1940 P C 105 (109) : ILB (1940) Mad 599 : 67 
Ind App 222 (PC). 

(Voi 27) 1940 Oudh 138 (143) : 15 Buck 229 (FB). 

(’90) 17 Cal 690 (599, 602) : 17 Ind App 40 (PC). 

(Vol 20) 1933 Pat 435 (437, 438) : 12 Pat 663 (SB). 
(Vol 11) 1924 All 328 (335) : 46 All 489 (FB). 

Note 7 

1. ('95) 22 Cal 788 (798, 799) : 22 Ind App 107 (pC). 
(Vol 29) 1942 Nag 5 (7) : ILB (1941) Nag 581 (FB). 
(Vol 29) 1942 Sind 65 (69) : ILE (1942) Ear 127 (SB). 
(Vol 28) 1941 Cal 673 (675) ; I L B (1941) 1 Cal 499 

(DB). 

(Vol 27) 1940 Oudh 138 (143, 146) ; 13 Luck 229 (FB). 
(Statement of Objects and Beasons.) 

(Vol 26) 1939 Pesh 40 (40). (Objects and reasons.) 

(Vol 7) 1920 P C 56 (39) : 43 Mad 550 ; 47 Ind App 33 
(PC). (Statement made on the introduction of the 
measure or its disousaiou.) 

(’94) 21 Cal 732 (753) (FB). 

(Vol 24) 1937 Lab 497 (499) ; ILB (1937) Lab 69 (SB). 
(Statement of Objects and Beasons.) 

(Vol 22) 1935 Pat 346 (348): 14 Pat 720 (SB). (Speeches 
in Assembly ) 

(Vol 6) 1919 Sind 80 (80) : 13 Sind L B 28 (FB). 

2. (’84) 8 Bom 241 (246, 247) (DB). (Statement of 
Objects and Seasons.) 

(’92) 19 Cal 544 (567, 569) (FB). 


(Vol 15) 1928 Lab 337 (340) : 9 Lah 689 (DB). 

(’ll) 7 Nag L B 165. 

(Vol 6) 1919 Sind 80 (80) : 13 Sind L B 23 (FB). 

(’87) 14 Cal 721 (728, 729) (FB). 

(1871) L B 3 P C 605 (648, 649) : 40 L J (Ecel) 33, 
Sehhert v. Purchis. (Proceedings in the House of 
Lords and House ot Commons referred to ) 

ISee also (Vol 17) 1930 All 225 (238) ;52 All 619 (FB).] 
Note 8 

1. (Vol 30) 1943 F 0 36 (71) : ILB (1943) Ear (FC) 48: 
ILB (1943) 2 Cal 1: (1943) 5 F 0 B 96 (FC). (Bale that 
preamble cannot be made use of to control the enact- 
ment — Scope and meaning of rule, explained.) 

2. (Vol 30) 1943 Cal 285 (312): 44 Cri L Jour 673 (SB). 
(Vol 27) 1940 P C 105 (109) : ILE (1910) Mad 599 : 67 

Ind App 222 (PC). (Heading of chapter.) 

(Vol 29) 1942 Sind 63 (69) : ILE (1942) Ear 127 (SB). 
(Aot is not controlled by its preamble.) 

(Vol 27) 1940 Oudh 138 (147) : 15 Luck 229 (FB). 

(Vol 25) 1938 Nag 134 (141) -.ILB (1938) Nag 113 
(FB). 

(Vol 23) 1938 All 307 (511) : 53 All 1041 (FB). (Pre- 
amble ) 

(Vol 6) 1919 P C 52 (53) : 43 Mad 529 ; 46 Ind App 

302 (PC). (Section beyond preamble governs preamble.) 

(Vol 25) 1938 Mad 441(445) : ILE{1938) Mad 841 (FB). 
[See however (Vol 19) 1932 Oudh 152 (133): 7 Luck 
648 (FB).] 

[But see (Vol 5) 1918 Pat 398 (408, 409) : 3 Pat L 
Jour 1 (FB .] , , 

3. (Vol 30) 1943 Lah 1 (2) : ILE (1943) Lah 95_ (DB). 
(Per Bam Lall J., in Order of Eeferenoe to Division 
Bench.) 

(Vol 29) 1942 F C 17 (21) : 21 Pat 587 : ILE (1942) 
Ear (PC) 21 (FC). (But it is very doubtful whether a 
preamble retrospectively inserted in 1940 in an Act 
passed 25 years before can be looked at for discovering 
the true intention of the Legislature at the earlier 
date.) 

(Vol 27) 1940 Oudh 138 (140, 143) '. 15 Luck 229 (FB). 
(Vol 18) 1931 All 597 (699) ; 54 All 220 (FB). (Head- 
ings.) 

(Vol 4) 1917 Pat 305 (315) (FB). (Per Jwala Prasad J.) 
(1857) 7 Moo Ind App 72 (99) (PC). 

(Vol 23) 1936 All 507 (511) : 58 All 1041 (FB). (Pre- 
amble.) 

(Vol 20) 1933 Bom 417 (420) : 57 Bom 537 (FB). 

(Vol 6) 1919 Cal 651 (560) ; 45 Cal 343 (FB), (Pre- 
amble.) 
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they may be read, not only as explaining the sections which immediately follow them, as a 
preamble to a statute may be looked to, but as affording a better key to the construction of the 
sections which follow than might be afforded by a mere preamble.^ 

Q. Marginal notes to sections, — Marginal notes to sections do not form part of the 
statute itself and cannot be referred to for explaining or construing the section.^ 

Where, however, there is ambiguity in the section the marginal note can be referred to for 
solving the ambiguity.^ 

In the undermentioned cases^ it has been held that there can be no objection to the reference 
to marginal notes for the purposes of construing or interpreting the sections of an Act, if they 
are inserted by or under the atUhority of or assented to by the Legislature, 


10. Illustrations. — Illustrations, unlike marginal notes, are to be considered as part of the 
statute itself.^ They are to be accepted, if that can be done, as being both of relevance and of 
value, in the construction of the section.^ The rule, however, is subject to two limitations — 

(1) An illustration only exemplifies the section and cannot be taken to restrict or modify 

the sense of the section.^ 

(2) Where the illustration is in conflict with the main section, the illustration must 

give way to the section,^ But it would reciuire a very special case to warrant its 
rejection on the ground of its assumed repugnance to the section itself.® 


11. Punctuation marks. — Before the year 18X9, the English Acts of Parliament were not 
punctuated by any stops and the then accepted rule of interpretation was that such marks could 
not be relied upon in construing Acts of Parliament^ In Maharani of Burdtvan v. Krishna 
Kamini Dasi? which was a ease under the Bengal Eegulation of 1819, their Lordships of the 
Privy Council held that *‘it is an error to rely on punctuation in construing Acts of the Legislature 
Since the constitution of the regular Legislatures in India, however, the practice has been to 
insert stops in Bills before the Legislatures and to retain them in the authentic copies of the Acts 


Note 8 (contd,) 

4. (Vol 25) 1938 Mad 449 (454) : I L E (1938) Mad 
1063 (DB). 

(1862) 9 HLC32 (41) : 8 W B (Eng) 748, Eastern 
Counties etc. Companies v. Francis Marriage, 

[See also (1882) 10 Q B D 309 (321) 52 L J M C 4, E, 
V. Ij'^eal Governmeni Board, (Heading of a series of 
sections must be considered as a part of tbe section 
and used for construing any doubtful matter in the 
sections under that very heading )] 


Note 9 

1. (’04) 26 All 393 (406) : 31 Ind App 132 : 7 Oudh 
Cas 248 (PC). 

(Vol 29) 1942 All 19 (34) : ILE (1942) AH 4-5 (FB). 

(Vol 28) 1941 Bom 397 (402) : ILK (1942) Bom 39 
(SB). 

(Vol 27) 1940 Mad 8 (9) : ILE (1939) Mad 977 (DB), 
(Vol 27) 1940 Nag 377 (380) : ILE (1942) Nag 63 (DB), 
[But see (Vol 28) 1941 Nag 292 (293) : I L B (1942) 
Nag 269. (Can be talcen into consideration as showing 

intention of section.) 

(Vol 26) 1939 Cal 318 (314) : I L E (1939) 1 Cal 426 

(DB). (Side note is of some assistance in interpreting 
the section inasmuch as it shows the drift of the see- 
tion.) 

(Vol 22) 1935 Bom 347 (349) : 59 Bom 681 (DB). (Can 
be loohed at to see general trend of section.) 

(Vol 16) 1929 Nag 17 (20) : 24 Nag L R 158 (FB). 
(Some assistance in properly construing a section,)] 

2; (Vol 27) 1940 Bom 363 (364) : ILR (1940) Bom 709 
(DB). 

(Vol 26) 1939 Nag 230 (231) (DB), 

(Vol 12) 1925 Ail 603 (516) : 47 All 637 (FB). (Obiter.) 
(Vol 12) 1925 Cal 329 (330) : 62 Gal 463 (DB). 

(Vol 13) 1926 Mad 749 (751) : 49 Mad 716 (DB). 

(Vol 14) 1927 Sind 39 (43) : 21 Sind L E 107. 

[But see (Vol 2) 1915 Lah 271 (272) ; 1916 Pun Ee 
No. 36 (DB), (Marginal note cannot be relied upon in 


clearing up the ambiguity but it may be referred to 
when it confirms the conclusion warranted by the 
language of the section.)] 

3. (Vol 16) 1929 All 53 (58) : 51 All 411 (FB). 

(Vol 20) 1933 Bom 417 (421) : 57 Bom 637 (FB), 

(Vol 22) 1935 Cal 287 (289) : 62 Cal 266 (DB). 
iVol 22) 1935 Oudh 337 (342) : 11 Luck 123 (FB). 

Note 10 

1 . (Vol 5) 1918 P C 249 (250) ; 1918 Pun Re No. 124 
(PC). 

(Vol 15) 1928 Oudh 15 (17) ; 3 Luck 244 (DB). 

(Vol 24) 1937 Oudh 57 (60) : 13 Luck 1 (DB). 

[But see (Vol 21) 1934 Cal 402 (403) : 61 Cal 14S 
(DB). 

(Vol 22) 1936 Sind 145 (167) : 28 Sind L R 397. 

(’77) 1 All 487 (495) (DB).] 

2. (Yo! 30) 1943 P C 34 (38) ; I L R (1948) 2 Cal 213 : 
70 Ind App 35 ; ILE (1943) Kar (PC) 30 (PC). 

(Vol 14) 1927 Mad 99 (108) : 50 Mad 94 (FB). 

(Vol 3) 1916 P 0 242 (244) : 43 Ind App 256 (PC), 

(Vol 8) 1921 Cal 1 (4) ; 48 Cal 388 (SB). 

(Yol 3) 1916 Low Bur 114 (116) ' 8 Low But Eul 306 
(FB). 

3. (Yol 25) 1938 P 0 67 (70) : 65 Ind App 66 : 82 
Sind L E 374 : ILB (1938) 2 Cal 72 (PC). 

(Vol 8) 1921 Cal 1 (4) : 48 Cal 388 (SB). 

4. (Vol 17) 1930 Bang 173 (174) : 8 Bang 320 (DB). 
(lUusttation in oonfliot with the section was treated as 
a bad statement of law.) 

(Yol 2) 1915 Lah 16 (50) (DB), (The illustration in the 
case was contrary to the section ) 

5. (Yol 14) 1927 Mad 99 (108, 109) : 50 Mad 94 (FB). 
(Vol 3) 1916 P 0 242 (244) : 43 Ind App 256 (PC). 

Note 11 

l.Sse (Yol 2) 1915 Bom 50 (52. 53); 39 Bom 182 (DB). 
2. (’87) 14 Oal 365 (372) (PC). 
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signed by the Governor. General and published in the Gazette of India.® In these circumstances, it 
was held by the High Court of Bombay,^ that punctuation marks may be considered as aids to 
the interpretation of the statute where the language thereof might o^erwise he douhtfiil. The 
High Court of Madras took the view that the marks were part the statute and should be 
considered as such;'^ On the other hand it was held by the High Courts of Allahabad® and Calcutta^ 
following the case of the Maharani of Burdwan that punctuation marks could not be taken into 
consideration in construing the statute, 

The question came again before the Privy Council in Lewis Bugh v. Ashutosh Sen^ a case 
under Arts. 48 and 49 of the Indian Limitation Act and it was held that a Oourt was hound to 
read those articles without the commas inserted in the print. This view as to the use of 
punctuation marks has now been followed by the High Courts of Allahabad,® Bombay^® and 
Lahore.^^ In the undermentioned case,^^ however, the High Court of Calcutta has held that where 
it is not contended that the punctuation is wrongly placed, there is no reason why the punctuation 
should not be taken as a good guide for the purpose for which it is there, namely, to understand 
the sense of the passage, 

12. Proviso, — A proviso is subordinate to the main enactment^ to which it is appended 
8uher to allay unfounded fears, ^ or as a condition precedent to the enforcement of the operative 
clause,® or for explaining what particular matters are not within the meanicg of the enactment, or 
for providing exceptions and qualifications for the enactment.^ 

A proviso should be taken together with the language of the previous portion of the 
enactment® and construed in the ordinary manner.® As a general rule, it must be taken to govern 
the main proposition of law which immediately precedes such proviso, unless the language of the 
statute shows a different intention/ 

But in no case can a proviso extend or enlarge the operative effect of the substantive portioni 
unless there is an ambiguity therein,® Likewise, exceptions should not be enlarged in their scope 
more than what their words properly justify/ 

13. Explanation. — An explanaWon added to the section does not enlarge the scope of the 
aeotiion/ 

When any word, phrase or expression in an enactment is explained by the Legislature, the 
section has to be understood in the light of the explanation/ 

14. Judicial precedents. — Judicial precedents constitute an important guide to the proper 
interpretation of statutes. It is a general principle of construction of statutes that the Courts 
should follow existing rulings so as not to upset or disturb existing and settled practice,^ unless 


Note 11 (contd,) 

3. (Vol 2) 1915 Bom 60 (53) ; 39 Bom 182 (DB), 

4, (Vol 2) 1915 Bom 50 (53) : 39 Bom 182 (DB). 

3, (Vol 11) 1924 Mad 465 (456) (DB). 

(1900) 22 All 270 (277) (FB). 

7. (Vol 6) 1919 Gal 561 (563) : 45 Gal 343 (FB). 

8, (Vol 16) 1929 P G 89 (71) : 56 Ind App 93 j S Pai 
516 (PC). 

9, (Vol 18) 1931 All 154 (156, 157) : 53 All 374. 

^Vol 20) 1933 All 521 (522) : 55 All 700. 

10. (Vol 24) 1937 Bom 39 (41) : IDE (1937) Bom 763. 

11, (Vol 2S) 1941 Lah 28 (30) (DB). 

12. (’36) 62 Gal L Jonr 349 (351, 352). 

Note 12 

1. (Vol 5) 1918 Mad 1210 (1230) ; 39 Mad 1065 (SB). 

2. (’10) 37 Gal 697 (702) (DB). 

3. (Vol 5) 1918 Mad 1266 (1278) : 39 Mad 1164 (SB). 

4. (Vol 14) 1927 Bom 149 (150) : 51 Bom 224 (DB). 
(Vol 14) 1927 Nag 68 (70) : 23 Nag L R 9. 

(Vol 5) 1918 Mad 1210 (1230) ; 39 Mad 1085 (SB). 

(Vol 20) 1933 Oudh 491 (500) (DB). 

[But see (Vol 2) 1915 Mad 750 (755) : 39 Mad 341 
iDB), (A proviso is in the nature of a substantive 
rule and should not be treated as an exception to the 
proposition stated in the section,)] 

5. (Vol 1) 1914 P 0 140 (144) : 42 Cal IIG : 41 Ind 
App 197 fPC), 


6. (Vol 6) 1919 P C 31 (33) ; 43 Mad 146 : 46 Ind 
App 176 (PC). 

(Vol 19) 1932 Mad 46 (52) (DB). (It is not open to 
Court to add words to a proviso with a view to enlarge 
the scope of the proviso.) 

[See however (’82) 8 Gal 637 (641, 642) (DB).] 

7. (’84) 6 All 509 (531, 540) (FB). 

(’10) 37 Cal 697 (DB). (Two constructions possible — 
Proviso may he taken as a guide to choose one of the 
two) 

8. (Vol 26) 1939 Cal 669 (670) : ILR (1939) 2 Cal 401 
(DB). 

(Vol 19) 1932 Mad 46 (52) (DB). 

(Vol 17) 1930 Cal 38 (40) ; 57 Cal 162 (DB). 

9. (Vol 29) 1942 Lah 243 (248) (DB). 

(Vol 19) 1932 Mad 120 (123) (DB). 

(Vol 17) 1930 Mad 124 (126) ; 53 Mad 702 (SB). (Pro- 
viso should nob by implication withdraw what the 
main provisions have given.) 

Note 13 

1. (’40) 1940 Nag L Jour 638 (645) (DB). 

(Vol 26) 1939 Lah 587 (589) ; ILR (1940) Lah 223. 

2. (Vol 14) 1927 Mad 85 (88). 

Note 14 

1. (Vol 28) 1941 Mad 161 (171) ; I L B (1941) Mad 
438 (FB). 

(Vol 27) 1940 Pat 633 (640) : 20 Pat 13 (SB). 
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such practice is clearly contrary to an express enactment or is inconsistent with it.* This rule is 
based, in the case of statutes enacting substantive law, on the ground that otherwise^ it would 
embarrass trade and Cbmpierce, affect the status of persons and unsettle many titles.® Though 
that particular ground does' not apply in the case of statutes of procedure which cannot be 
considered to affect any rights in or titles to property,* it is nevertheless of great practical 
importance that on questions of procedure the law should be certain rather than that it should be 
logical® and that there should be uniformity of decisions.® 

But it is necessary that the Courts should ascertain the facts with accuracy before turning 
their attention to the authorities.^ They should also bear in mind the rules that no decision can 
cut down the express and clear words used by the section,® that a decision is applicable only to 
the facts of that particular case® and that a decision is only an authority for what it actually 
decides and not for every proposition that may seem to follow logically from it.^® 

The only use of the authorities or decided cases is the establishment of some principle of law 
which the Judge can follow in deciding the case before him.^'- There can be no precedent on 
questions of fact and matters of discretion.’* Nor can the dicta of Judges, however eminent, be 
cited as establishing authoritatively propositions of law unless such dicta form the integral part 
of the train of reasoning directed to the real question decided.’® It should also be noted that in 
relying on decided oases in regard to the interpretation of the^ords of any statute, the danger of 
the terms of the statute being unduly extended by such reliance, the diversion of attention from 


Note 14 (contd.) 

(’82) 8 Cal 598 (597) (PB). (Especially where the 
subjeot is of every day oceurrenoe like court-fees.) 

(Vol 11) 1924 P 0 50 (55) : 61 Ind App 129 : 46 All 
95 (PC). (Particular plea not being raised in a series 
of oases — Irresistible conclusion is that the plea was 
felt to be bad.) 

(Vol 8) 1916 P 0 182 (184) : 44 Cal 759 : 44 Ind App 
65 (PC) 

(Vol 19) 1932 All 617 (620) : 55 All 24 (PB). 

(Vol 18) 1931 Pat 241 (251) : 10 Pat 670 (PB). 

2. (Vol 3) 1916 P C 182 (184) : 44 Cal 759 : 44 Ind 
App 65 (PC). 

(Vol 16) 1929 Mad 53 (67) : 52 Mad 105 (FB). 

(Vol 2) 1916 P C 127 (130) (PC). 

(Vol 19) 1932 All 617 (620) : 55 All 24 (FB). 

(Vol 9) 1922 All 467 (469) : 45 All 116 (FB). 

(Vol 4) 1917 Bom 254 (257, 258) : 41 Bom 588 (FB). 
(Vol 14) 1927 Mad 1043 (1051) : 51 Mad 46 (FB). 

(Vol 12) 1925 Bang 340 (344) : 8 Rang 549 (FB). 

ISee (Vol 22) 1935 Pat 291 (301) : 14 Pat 672 (FB). 
(Principle of cursus cunm or the rule of practice can 
only be applied when (1) the statute is ambiguous ; 
(2) when decisions are consistent throughout and (3) 
when titles are dependent on those decisions.)] 

3 . (Vol 28) 1941 Bom 1 (3) ; ILE (1941) Bom 34 (DB). 
(Vol 8) 1921 Cal 15 (29) : 48 Cal 184 (SB). 

(Vol 12) 1925 Bom 12 (18) : 49 Bom 99 (DB), 

(Vol 14) 1927 Mad 686 (639) : SO Mad 687 (FB). 

4. (Vol 16) 1928 Ail 629 (630) ; 51 All 237 (FB). 

(Vo! 16) 1929 Bang 41 (43) : 6 Bang 703 (FB). 

5. (Vol 4) 1917 PC 156 (159) : 45 Cal 94 : 44 Ind App 
218 : 1917 Pun Be No. 104 (PC). 

6. (Vol 12) 1935 Cal 966 (969) (DB). (AIR (2) 1915 Cal 
126 : 41 Cal 825, Referred.) 

(Vol 1) 1914 P C 87 (89) : 37 Mad 443 41 Ind App 
258 (PC). 

(Vol 4) 1917 P C 156 (159) : 45 Cal 94 : 1917 Pun Re 
No. 104 : 44 Ind App 218 (PC). 

7 . (Vol 11) 1924 PC 126 (132) : 5 Lah 92 : 51 Ind App 
163 (PC). 

(Vol 12) 1925 Cal 845 (848) : 52 Cal 894 (PB). 

8. (Vol 25) 1938 All 91 (94). 

(Vol 4) 1917 Cal 9 (10) (DB). 

9. (Vol 8) 1921 P C 69 (61) : 48 Cal 30 : 16 Nag L R 
187 ; 47 Ind App 218 (PC). 

(Vol 18) 1931 All 490 (493) : 54 All 25 (FB). 


(Vol 11) 1924 Cal 257 (275) (FB). 

(Vol 16) 1929 Lah 609 (611) : 10 Lah 657 (FB). 

(Vol 13) 1926 Mad 1038 (1039) : 49 Mad 903 (FB). 

(Vol 3) 1916 Low Bur 114 (123) : 8 Low Ear Enl 
306 (FB). 

(Vol 27) 1940 P C 230 (234) : ILE (1940) Lah 685 : 67 
Ind App 464 : ILE (1940) Ear (PC) 447 (PC). 

10. (Vol 29) 1942 P C 13 (17) : I L B (1942) Kar 
(PC) 33 (PC). 

(1901) 1901 App Cas 495 (506), Quinn t. Leathern. 

(Vol IS) 1931 All 277 (280) : 53 All 334 (FB). 

(Vol 16) 1929 All 625 (630) : 52 All 11 (FB). 

[See also (Vol 30) 1943 Pat 194 (205): 22 Pat 382 (FB). 
(Principles laid down in ease which make an Inroad 
into the general principles ol law and rights of 
ownership should not be further extended.)] 

11. (Vol 2) 1915 All 360 (362) : 37 Ali 496. 

(Vol 12) 1925 All 658 (660). (Authorities are not safe 
guides on questions of fact ) 

(’Vol 6) 1919 Bom 40 (41) (DB). (Decision is no autho- 
rity for Its application to different sst ot facts, f 
(Vol 11) 1924 Cal 508 (509) : 51 Cal 124 (DB). 

(Vol 15) 1928 Pat 304 iSlO) : 7 Pat 520 (DB). (Similar- 
facts both in the authority cited and eases decided.) 
[See also (Vol 2) 1915 PC 139 (142) (PC). (The 
plainer a proposition, the more difficult it is to find 
a decision actually in point.)] 

12. (Vol 13) 1926 Rang 109 (110): 4 Rang IS. 

(Vol 15) 1928 Pat 316 (317) : 7 Pat 275 (DB). 

(Vol 15) 1928 Oudh 430 (4S5) (DB). 

(’14) 1927 Bom 660 (661) (DB). (Matter of discretion ) 
[See also (Vol 28) 1941 Rang 60 (66): 1940 Bang L B 
685. (Decision as to existence of personal law ot 
custom not res judicata.)] 

13. (Vol 6) 1919 Mad 75 (86) (FB). 

(Vol 28) 1941 Nag 3 (4) : ILH (1942) Nag 172 (DB). 
(Vol 15) 1928 Cal 148 (150) : 55 Cal 551 (DB). 

(Vol 9) 1922 Nag 1 (7) : 19 Nag L B 81 (FB). 

(Vol 19) 1932 Bom 122 (124) : 56 Bom 242 (FB). 

(Vol 12) 1925 All 230 (232) : 47 All 268. 

(Vol 16) 1929 Pat 392 (395) : 8 Pat 471 (DB). (It will 
be an abuse of precedents to apply isolated dicta to 
oases entirely different on facts.) 

[See (Vol 22) 1935 All 247 (250) : 57 All 357 (DB). 
(Though entitled to great weight, obiter dicta of Full 
Bench are not binding )] 

[But see (Vol 20) 1933 Lah 159 (160) (DB). (ObitaB 
dicta containing reasoning.)] 
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wbat has been enacted to what has been iudicially said about the enactment is to be avoided.^ ^ 

Subject to the principles mentioned above, the following rules may be remembered : 

(1) All Courts in India are bound by the decisions of the Privy Council.^^ A con=?ider6d 
decision of the Privy Council cannot he ignored as being obiter}^ 

In the case of different views among the High Courts on any point of law, the view of the 
Privy Council, even if obiter, is to be acceptedd^ 

(2) A Judge of the High Court sitting alone is not bound on a question of law by the decision 
of another Judge sitting alone but a Single Judge of the High Court is bound by the decision 
of a Bench of two or more Judges^'*^ and a Bench of two or more Judges is itself bound by the 
decisions of the Full Bench of the same Court until they are overruled by the Privy Council or by 
another Full Bench.^^ Similarly, a decision of a Bench of Judges is also binding on other Division 
Benches of the same Court.^^ When a Division Bench disagrees with the decision of another 
Division Bench it is its duty to refer the matter to a Full Bench and it cannot simply ignore the 
earlier decision. But when there is a decision of the Judicial Committee on the point the previous 
Division Bench ruling need not be acted upon and the x^oint need not be referred to a Full Bench 
As to whether, when a Bench ditters from the decision of a Full Bench, it has got Lhe powder to 
refer the Full Bench decision to a fuller Bench itself or to refer the matter to the Chief Justice 
who is to consider if a fuller Bench should consider the question, see the undermentioned caser^ 

(3) Subordinate Courts are bound to follow the rulings of the High Court to which they are 
subordinate,-®^ and, in the absence of such rulings, they should follow the rulings, if any, of the 
other High Courts.^^ If there are two decisions of a High Court, one of a single Judge and another 


Note 14 (contd,) 

14. (Vol 25) 1938 All 91 (94). 

(Yol 22) 1935 Mad 70 (71), 

(Vol 8) 1921 Cal 40 (43) : 48 Cal 161 (SB) (Fact that 
a mistaken interpretation has been put upon it cannot 
alter the law ) 

(Yol 19) 1932 P C 36 (40) (PC). 

[See also (Vol 20) 1933 Mad 782 (784). (Unintentional 
wrong interpretation which is against authonties not 
binding.)! 

15. (Yol 12) 1925 P 0 272 (279) : 47 All 883: 28 Oudh 
Gas 352 : 52 Ind App 398 (PC). 

(Yol 18) 1931 Rang 113 (116) : 9 Rang 217 (FB). 

(Vol 16) 1929 Nag 98 (105) : 25 Nag L R 144 (i"B). 
[See also (Yol 27) 1940 Pat 707 (712) : 19 Pat 688 
(DB). (It is not open to the Indian Courts to attempt 
to draw fine distinctions in the pronouncements ol 
their Lordships of the Judicial Committee,)] 

16. (Yol 27} 1940 All 544 (550) : I L R (1941) Ail 
153 (FB). 

(Vol 12) 1925 Oudh 94 (95) : 27 Oudh Cas 181. 

(Yoi 22) 1935 Cal 419 (442) : 63 Cal 217 (FB). 

(Yol 3) 1916 Cal 693 (696). (Even general remarks are 
binding ) 

(Yol 2) 1915 Mad 208 (209) : 37 Mad 22 (DB). (Deci- 
sion on mixed question of law and fact carries great 
weight.) 

(Vol 16) 1929 Nag 211 (212) : 26 Nag L R 39 (DB). 
(Vol 8) 1921 Low Bur 37 (41) : 11 Low Bur Rul 
163 (DB). 

[See (Vol 18) 1931 All 162 (172) : 53 Ail 239 iFB). 
(Long coarse of decisions should not be departed 
from on the basis of an obiter dictum of the Privy 
Council.)] 

17. (Vol 27) 1940 Lah 129 (130) : I L R (1940) Lah 
242 (FB). (Per Abdul Bashid J,, in Order of Re- 
ference.) 

(Yol 13) 1926 Nag 154 (155). 

18. (Yol 27) 1940 Mad 356 (362) ; I L R (1940) Mad 
454 (FB). 

(Yol 8) 1921 Cal 169 (171) : 48 Cal 69 (77) (DB). 

19. (Vol 27) 1940 Cal 584 (584). 

(’40) 42 Pun LB 101 (102). 

(Yol 12) 1925 Mad 441 (442), 

(Yol 20) 1933 Pat 38 (39) ; 11 Pat 697 (DB). (Even if 
contrary to his view.) 


(Yol 23) 1936 All 555 (556) (DB). 

(Vol 16) 1929 Cal 572 (574) (DB). 

(Vol 19) 1932 Mad 693 (694), 

(Yol 21) 1934 Sind 95 (95), 

[See (Vol 20) 1933 Pat 81 (83) : 12 Pat 188. (Obiter 
dictum of Division Bench must be treated with 
respect )] 

[See however (’83) 9 Cal 604 (607), (Decision of 
Appellate Bench though not binding should receive 
respectful consideration by single Judge on original 
side ) 

(Yol 16) 1929 All 896 (896), (Obvious error in a 
Bench decision )] 

[But see (Yol 11) 1924 Cal 733 (738) ; 51 Cal 588, 
(Judge on original side not bound by Division Bench 
on appellate side.)] 

20. (’07) 34 Cal 735 (741) (DB). 

(Yol 19) 1932 All 293 (303) : 54 All 646 (FB). 

(Yol 8) 1921 Oudh 217 (219) : 24 Ondh Cas 361. 
(Considered dictum of Full Bench should not be 
ignored as being obiter.) 

[See however (Yol 19) 1932 All 149 (150) ; 54 All 
89. (Decisions of Board of Revenue not binding on 
High Court.)] 

21. (Yol 21) 1934 Pat 173 (174) : 18 Pat 303. 

(Yol 27) 1940 Mad 356 (362) : I L R (1940 j Mad 
454 (FB). 

(Yol 21) 1934 Pat 85 (86). 

(Yol 22) 1935 Rang 370 (375) : 13 Rang 570 (FB). 

[See however (Vol 15) 1928 Bom 130 (133): 52 Bom 
385 (DB). (Practice of Bombay High Court is that 
no Bench has power to bind all other Benches as 
to the practice to be adopted in cases coming before 
them.)] 

22. (Yoi 30) 1943 Cal 114 (118) : ILR (1943) 1 Gal 22. 

23. (Yol 19) 1932 Mad 612 (614 & 647) : 55 Mad 
883 (FB). 

23a. (Yoi 30) 1943 Mad 471 (473); IL R (1944) Mad 95 
(DB). (Fact that soma argument was overlooked in 
the judgment binding on him is immaterial ) 

24. (Yol 28) 1941 Sind 221 (223) : ILR (1941) Kar 431 
(DB). (But they are not bound.) 

(Yol 2) 1915 P 0 15 (17) : 37 All 359 ; 42 Ind App 
155 (PC). 

(Yol 10) 1923 All 392 (393) : 45 All 425 (FB). 

(’98) 25 Cal 48S (491) (SB). 
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o! a Bench of two Judges, then, unless the subordinate Court finds some grounds for distinguishing 
one from the other, it is bound to follow the decision of the Benoh,^® 

( 4 ) Where there are conflicting rulings both binding on the Court and they cannot be 
reconciled, the authority which is at once the more recent and more consistent with genera! 
principles and equity should prevail.^® 

(5) In a matter which is open to divergence of view among various Iligh Courts, the Courl 
should follow its own gutsus curim unless it is of opinion that the former decisions of the Oourt 
are clearly wrong,®^ 

(e) Section 3, Law Eeports Act, enacts that no Court is bound to treat as authority any 
unauthorised report quoted before it.^® But the Judges, in exercising their discretion under this 
section, would generally have regard to the practice prevailing in their Courts with regard to the 
particular report quoted before them.^^ 

( 7 ) Where the authorities have laid down a rule, it is not always necessary to discover the 
original basis of it.^^ 

15, English and American decisions, — English and American decisions are not 
precedents and are not binding as authority upon Courts in India not administering English law,^ 
and where the law in India has been codified it is not open to the Courts in India to ignore the 
enacted law and follow the English law, simply because in certain cases the enforcement of such 
statute law might create hardship.^ Bui, if an Indian Act is silent on any question or there is 


ISIote 14 (contd.) 

25. (Voi 18) 1931 Mad 71 (72) (DB). 

26. (1880) 5 App Cas 787 (798), CmifhellY. Cam^helh 
I’ll) 21 Mad L Jour 263 (268) (FB). (But as far as 

possible the authority of all former decisions ought to 
be supported and later decisions must be treated as 
interpreting and limiting the application of the earlier 
eases.) 

27. (Voi 28) 1941 Mad 161 (171) : I L R (1941) Mad 
438 (FB). 

(Yol 26) 1939 Mad 869 (370) : I L E (1939) Mad 
456 (SB). 

(’83) 9 Cal 82 (87) (FB). (Especially where the measure 
relates to some technical or fiscal rule.) 

(Yol 20) 1933 All 634 (638) : 65 All 743 (DB), 

(Voi 16) 1929 Lah 174 (175). 

(Yol 11} 1927 Oudh 1 (2) (DB). (Old'Oudh Judicial Com- 
missioner’s Court decisions are not binding on the 
Chief Court.) 

(Yol 15) 1928 Pat 641 (649) : 7 Pat 613 (DB). (It is the 
practice of the Patna High Court not to depart from 
the cursus curies established by the Calcutta High 
Court.) 

(Yol 14} 1927 Rang 4 (14) : 4 Rang 313 (FB). (Rangoon 
High Court not bound to follow the decisions of the 
Lower Burma Chief Court — But Subordinate Courts 
are hound by authorized reports of Chief Court.) 

(Yol 15) 1928 Sind 166 (167) (DB). (Bombay decisions 
are considered by the Sind Courts as of more autWity 
than those of other High Courts.) 

(Yol jr 1924 Sind 75 (83) ; 17 Sind L R 133 (FB). 
(Sind Sadar Court judgments are not binding on 
Judicial Commissioner’s Court but are entitled to great 
lespeot ) 

28. (Voi 21) 1934 Rang 39 (40), 

(Yol 19) 1332 Nag 137 (138) : 28 Nag L E 116. 

(Yol 18) 1931 Rang 279 (280) : 9 Rang 661. (Two de- 
eisions of the High Court — One in official report, the 
other In unauthorized report — Subordinate Court can 
follow officially reported case.) 

29. (Voi 18) 1931 Mad 71 (72) (DB). 

(Yol 17) 1930 Bom 320 (326) (DB). 

See also the followmg cases" 

(Yol 19) 1932 Cal 650 (551) (DB). (Bench decision in 
unauthorized report preferred to single Judge’s deci- 
sion in athorized report.) 

(Yol 18) 1931 Mad 782 (784) : 55 Mad 251. 


(Yol 19) 1932 Nag 137 (138) ; 12 Nag L R 116. 

(Yol 17) 1930 Nag 270 (270) : 26 Nag L R 178. 

(Voi 17) 1930 Oudh 57 (58) : 4 Luck 721 (DB). 

(Yol 20) 1933 Rang 75 (76). (Courts should fall back 
on unofficially reported cases only when they can find 
no officially reported case on the point.) 

(Yol 16) 1929 Rang 273 (273) ; 7 Rang 361 (DB). 

30 . (Yol 16) 1928 All 596 (598) : 51 All 136 (FB). 
Note 15 

1 . (Yol 29) 1942 All 302 (307) (DB). 

(Yol 28) 1941 Mad 713 (718) ; I L R (1941) Mad 
824 (DB). 

(Yol 28) 1941 Nag 282 (284) ; ILR (1941) Nag 397. 

(Yol 26) 1939 Pat 323 (329) (SB). 

(Yol 5) 1918 P C 11 (20) : 45 Cal 878 : 45 Ind App 
73 (PC), 

(Yol 19) 1932 PC 207 (211) : 7 Luck 442 : 59 Ind App 
376 (PC). 

(Yol 11) 1924 PC 40 (41) ; 51 Cal 304 : 51 Ind App 
28 (PC). 

(Yol 10) 1923 Bom 321 (350) : 47 Bom 843 (FB). 
(English judgments are in no better position than the 
opinion of eminent jurists.) 

(Yol 11) 1924 Lah 513 (522, 524) : 5 Lah 147 (FB). 
(Yol 7) 1920 Mad 427 (432) : 42 Mad 821 (FB). (Fol- 
lowing American decisions deprecated.) 

(Yol 14) 1927 Sind 180 (131) : 23 Sind L R 137 (FB). 
(Especially in partnership suits English cases are not 
good guide ) 

iSee (Yol 24) 1937 Sind 129 (144) : 32 Sind L R 567 
(FB). (Decisions on exptessions used in an Engish 
Act are hardly a guide in the interpretation of similar 
words used in an Indian Act.)] 

2, (Yol 23) 1936 Cal 356 (367) ; I L R (1937) 1 Ca! 
711 (FB). 

(’99) 22 All 149 (159) : 27 Ind App 58 (PC). 

(Yol 18) 1931 All 183 (185) : 53 All 114 (FB). 

(Yol 19) 1932 P 0 207 (211) ; 7 Luck 442 : 59 Ind 
App 376 (PC). 

(Yol 18) 1931 P C 79 (82) : 58 Cal 1235 : 58 Ind App 
91 (PC). 

(Yol 16) 1929 Lah 344 (354) : 10 Lah 283 (FB). 

(Yol 22) 1935 Mad 528 (532) ; 58 Mad 642 (FB). 

(Voi 18) 1931 Rang 235 (243) : 9 Rang 404 (SB), 

[See (Yol 20) 1933 PC 145 (147) : 60 Cal 1029 : 60 
Ind App 196 (PC). (Application decisions on 
Imperial Income-tax Code is misleading )] 
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ambiguity, it may be necessary to apply English principles.'^ 

They may, however, be referred to with advantage as affording analogies in the following 
cases : 

(1) Where an Indian statute has been passed in the terms and on the same lines as 
those of an English statute and the latter has been authoritatively construed by English decisions.^ 
But where the terms of a section in an Indian Act are taken from the English law, such section 
should be construed strictly in relation to the immediate contest of the Indian Act, and the Ooiirl: 
should decline to be guided by evidence as to their meaning or judicial interpretations of them 
when they occur in another contest or other statutes.^ 

(2) Where an English or American decision is based upon general legal prmciples recognised 
by the laws of all civilised countries.® But it must be applied with reference to Indian conditions/ 
and where the law of this country is different from that of England or America, English or 
American decisions should be quoted with greatest care.® 

(3) Where the point is a novel one and there is no precedent in India dealing with it/ 

(l) Where the Indian Act makes express reference to the Court in England and to the 
piiiiciples and rules on which such Court acts.^® 

See also the undermentioned cases/^ 

16. Interpretation of fiscal statutes. — See vol. iii, Notes on S. 1 of the Oourt-fees Act 
and vol. vii, Notes on Preamble to the Stamp Act. 

17. Interpretation of penal statutes. — See vol. Ill, Notes on Preamble to the Code of 
Criminal Procedure. 


18. Interpretation of statutes of limitation. — See vol. v, Notes on Preamble to the 
Limitation Act. 


Note 15 (oonid,) 

3. (Vol 24) 1937 Rang 302 (307) (DB). 

4. (Vol 28) 1941 Pat 151 (152) : 20 Pat 75 (DB). 

(Vol 22) 1935 Lah 570 (572) ; 16 Lah 829 (FB). 
(Guidance as to meaning of same expressions as used in 
the Indian Acts.) 

(Vol IS) 1931 Lah 578 (581) : 12 Lah 725 (FB). 

C75) 2 Ind App 169 (181) (PC). 

(Vol 20) 1933 All 789 (793) ; 55 All 912 (FB). 

5. lYol 9) 1922 Mad 263 (265) ; 46 Mad 177 (DB). (Per 
Goiitts-Trotter J.) 

6. (»S7) 11 Bom 651 (561) : 14 Ind App 89 (PC). 

(Vol 29) 1942 All 302 (307) (DB). 

(Vol 28) 1941 Mad 129 (145) (DB). 

(Vol 27) 1940 Cal 429 (432) *. ILB (1940) 1 Cal 197. 
fV4| 22 Snth W E 279 (281) ; 1 Ind App 364 (PC). 
(’83) 7 Bom 341 (359) (FB). 

7. (Vol 15) 1928 Mad 23 (23) (DB). 

(Vol 19) 1932 Mad 445 (452) : 55 Mad 727 (DB). 
fVoI 11) 1924 Cal 240 (242) : 50 Cal 667, 
fVoI 17) 1930 Lah 920 (926) : 11 Lah 564 (DB). 

(Vol 12) 1925 Oudh 337 (346) : S8 Oudh Cas 8 (dB). 
ISee (’85) 11 Cai 301 (310) : 12 Ind App 23 (PC). 
(There is no room in India lor the rule of English 
aw in favour of a tenancy in common; the presump- 
tion is generally the reverse,)] 


8. (Vol 29) 1942 Bom 18 (19) : I L K (1942) Bom 
139 (FB). 

(Vol 25) 1938 Kang 289 (289) : 1938 Bang L K 
299 (DB). 

(Vol 25) 1938 Sind 116 (121): 32 Sind L K 622 (DB). 
(Vol 20) 1933 Mad 293 (296) : 66 Mad 546 (DB). 

ISee (Vol 29) 1942 All 344 (347) ; I L B (1942) All 
848 (DB). 

(Vol 22) 1935 Cal 316 (327) *. 82 Gal 749 (DB).] 

9. (Vol 22) 1935 Cal 33 (34) ; 61 Cal 986. (Principles 
of equity.) 

10. (Vol 18) 1931 PC 234 (239) : 54 Mad 774 ; 58 Ind 
App 350 (PO), 

11. (Vol 30) 1943 P 0 34 (38) : 70 Ind App 35 : I L K 
(1943) Ear (P C) 30 : I L E (1943) 2 Gal 213 (PC). 
(Though the Indian Act is to be interpreted according 
to the meaning of the words used in it, passages from 
English decisions laying down general principles can 
be referred to in interpreting the sections of the Indian 
Act when the meaning is not dear.) 

(Vol 23) 1936 Lah 337 (338) : 16 Lah 651 (DB), (It 
may be permissible to refer to the principles of English 
law, if there is any ambiguity in the language used 
by the statute, and to adopt the interpretation which 
is in conformity with those xmnoiple".) 





appendix 


I. -PRINCIPAL ACTS, 1947- 1948 
[THE] ANTIQUITIES (EXPORT CONTROL) ACT. 19^7 
(Act XXXI of 19^7) 

[18th April, 1947] 

An Act to control the export of antiquities. 


Whereas it is expedient to make better pro- 
vision for controlling the export of objects of 
antiquarian or historical interest or significance: 

It is hereby enacted as follows : — 

Short t%tu and 1. (l) This Act may be 
' called the Antiquities (Ex- 
port Control) Act, 1947. 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repug- 

Interpretahon, nant in the subject or con- 
text. — 

(a) “antiquity” includes^ — 

(i) any coin, sculpture, manuscript, epigraph, 
or other work of art or craftsmanship, 

(ii) any article, object or thing detached from 
a building or cave, 

(iii) any article, object or thing illustrative of 
science, art, crafts, literature, religion, customs, 
morals or politics in bygone ages, 

(iv) any article, object or thing declared by 
the Central Government by notification in the 
official Gazette to be an antiquity for the pur- 
poses of this Act, — ■ 

which has been in existence for not less than 
one hundred years ; 

(b) “export” means export from British India 
by sea, land or air. 

3. No person shall export any antiquity ex- 

JProUhition of cept under the authority of 

a licence granted by the 
Central Government. 

All antiquities the export of which is pro- 

AppUcaUon of hibited under section 3 shall 
Act VIII of 1878. be deemed to be goods of 
which the export has been prohibited under 
section 19 of the Sea Customs Act, 187S, and all 
the provisions of that Act shall have effect 
accordingly, except that, the provisions of 
section 183 of that Act notwithstanding, any 
confiscation authorised under that Act shall be 
made, unless the Central Government, on ap. 
plication to it in such behalf, otherwise directs. 


5. (1) If any person exports or attempts to 
Penalty and export an antiquity in con- 
procedure. travention of section 3, he 

shall without prejudice to any confiscation or 
penalty to which he may be liable under ohe 
provisions of the Sea Customs Act, 1878 {VIII of 
1878) as applied by section 4, be punishable with 
imprisonment for a term which may extend to 
one month, or with fine which may extend to 
five thousand rupees, or with both. 

(2) No Court shall take cognizance of an 
offence punishable under this section except 
upon complaint in writing made by an officer 
generally or specially authorised in this behalf 
by the (Central Government, and no Court in- 
ferior to that of a Presidency Magistrate or a 
Magistrate of the first class shall try any such 
offence. 

6. If any question arises whether any article, 
Power to deter- or thing is or is not 

mine whether or not an antiquity for the pur- 
an article %s an anti- poses of this Act, it shall be 
referred to the Director 
General of Archaeology in India, and his deci- 
sion thereon shall be final. 

!• (1) The Central Government may, by 
Power to make notification in the official 
rules. Gazette, make rules to 

carry out the purposes of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may 
prescribe the procedure for granting licences for 
the export of antiquities, and fix the fees payable 
on applications therefor. 

Protection of 8 . No suit, prosecution or 
action taken under other legal proceeding shall 
this Act, against any person for 

anything in good faith done or intended to he 
done under this Act. 

9. The provisions of this Act shall be in ad- 
AppUcation of to, and not in dero- 

other laws not gation of, the provisions of 
barred, the Ancient Monument Pre- 

servation Act, 1904, or any other law’’ for the 
time being in force. 
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tApp] [THE] ARMED FORCES (EMERGENCY DOTIES) ACT, 19^7 

(Act XY of 19^7)" 

[20th March, 1947] 

A?i Acs to enalla duties in comiection with vital services to he imposed in an emergency on the 

Armed Forces of the Groiun. 


Whereas it is expedient to enable duties in 
connection with vital services to be imposed in 
an emergency on the Armed Forces of the 
Crown; 

It is hereby enacted as follows : — 

[a] This Act is amended by Act 4 of 1948. 

Short title and 1. [^^'l^This Act may be 
called the Armed Forces 
(Emergency Duties) Act, 1947. 

aj- ^ ^ 

[a] Brackets and Figure ‘(1)’ and sub-section (2) 
were omitted by Act 4 of 1948, S. 2 [5-1-1948.] 

2. (1) The Central Government may, by 
Emergency diities notification in the official 
of Armed Forces, Gazette, declare any sped- 
fied service ^[in a Province, or if so requested 
by the Government of an Acceding State, any 
specified service in that State] to be a service of 
vital importance to the community : 

Provided that such notification shall remain 
in force for one month in the first instance, but 
may be extended, from time to time, by a like 
notification. 

(2) Upon a declaration being made under 
sub- section (l) and until it is rescinded, it shall 
be the duty of every person subject to the Indian 


Army Act, 1911, or the Indian Air Force Act, 
1932, or the Naval Discipline Act, in the form in 
which it is set forth in the First Schedule to the 
Indian Navy (Discipline) Act, 1934, to obey any 
command given by any superior officer in rela- 
tion to employment upon or in connection with 
the service specified in the declaration , and 
evey such command shall be deemed to be a 
lawful command within the meaning and for 
the purposes of the said Acts. 

[a] Inserted by Act 4 of 1948, S. 3. [5-1-1948.] 

3. Every command given, after the 3oth day 

Validation ofcer- of September, 1946 and 
tarn past commands, before the commencemenij 
of this Act, to any person referred to in sub- 
section ( 2) of section 2 by any superior officer 
in relation to employment upon or in connection 
with any such service as the Central Govern- 
ment may, by notification in the Official Gazette, 
specify in this behalf, shall be deemed to have 
been a lawful command within the meaning and 
for the purposes of the Acts referred to in that 
sub- section, so however that no such person 
shall be punished by reason only of his not hav- 
ing obeyed any such command. 


[THE] ARMED FORGES (SPECIAL POWERS) ACT, 1947 
(Act III of 1948) 

Statement of Objects and Reasons 


* ‘Certain special powers have been conferred on the 
Armed Forces Sn certain disturbed areas of the country 
to enable them more efficiently to discharge their duties 
in connection with the maintenance of law and order. 
These powers have been conferred by means of Ordi- 
nances, a separate Ordinance being issued in respect of 
each Province in which the need for such special powers 
is felt. 

It is desirable to replace these Ordinances by an Act 
which v^ould apply to all the Provinces of India. This 


is a temporary piece of legislation, as it will be in force 
only for one year, or, if the Central Government by 
notification so directs, for a further period not exceed- 
ing one year. In eSect, however, a Provincial Govern- 
ment can at any time pub the measure out of operation 
in its Province by the cancellation of the Proclamation 
or Declaration referred to in clause 2 of the Bill, the 
existence of which is an essential condition to the exer- 
cise of the powers conferred by the Bill.” 

— Gaz. of India, 1947, Part V, page 605, 


[THE] ARMED FORGES (SPECIAL POWERS) ACT, 1947 
(ACT III OP 1948.) 


[5th January, 1948] 


An Act to enable certain special powers to he conferred upon officers of 
the armed forces in disturbed areas. 


Whereas it is expedient to enable certain 
special powers to be conferred upon officers of 
the armed forces in disturbed areas : 

It is hereby enacted as follows : — 

Short title, extent (1) This Act may be 

and duration, called the Armed Forces 

(Special Powers) Act, 1947. 

(2) It extends to all the Provinces of India, 


(8) It shall remain in force only for a period 
of one year : 

Provided that the Central Government may, 
by notification in the official Gazette^ direct that 
it shall remain in force for a further period not 
exceeding one year.®* 

[a] Ministry of Defence Kotfn. No. 2305 directs that 
the provisions of this Act shall remain in force lor a 
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further period oi one year from the date of the expiry 
of its present life: — - See Gazette of Indin>t Extra , 
23-12-1948, page 2023. 

2. Any eommissioBGcl olBcer, warrant oRicer 

Special powe/s of or non- Qommissioned officer 
Gj fleers of TMlUanj of His Majesty’s military Or 
or air forces, forces may, in any area 

in respect of whicli a proclamation under sub- 
section (l) of section 15 of the Police Act, 1861 
IS for the time being in force or which is for the 
time being by any form of words declared by 
the Provincial Government under any other law 
to be a disturbed or dangerous area, — 

(a) if in his opinion it is necessary so to do 
for the maintenance of public order, after giving 
such warning, if any, as he may consider neces- 
sary, iflre upon or otherwise use force, even to 
the causing of death, against any person who is 
acting in contravention of any law or order for 
the time being in force in the said area prohi- 
biting the assembly of five or more persons or 
the carryitig of weapon or of things capable of 
being used as weapons ; 

(h) arrest without warrant any person who 
has committed a cognizable offence, or against 
whom a reasonable suspicion exists that he has 
committed or is about to commit a cognizable 
offence; 


(c) enter and search, without warrant, an> 
premises to make any such arrest as aforGsaid^ 
or to recover any person believed to be wrong- 
fully restrained or confined, or any property 
reasonably suspected to be stolen property, or 
any arms believed to be unlawfully kept, in 
such premises. 

3. No prosecution, suic or other legal proceeiL 

Provectiou of pet- shall be liistituteJ, 

sons acting under except with the previous 
this Act, sanction of the Central 

Government, against any person in respeet oi 
anything done or purporting to be done in exer- 
cise of the powers conferred by section 2. 

4. The Bengal Disturbed Areas (Special 
Bepeal of certain Powers of Armed Forces) 

Ordinances. Ordinance, 1947, the Assam. 

Disturbed Areas (Special Powers of Armed 
Forces) Ordinance, 1947, the East Punjab and 
Delhi Disturbed Areas (Special Powers oi 
Armed Forces) Ordinance, 1947, and the United 
Provinces Disturbed Areas (Special Powers oi 
Armed Forces) Ordinance, 1947, are hereby 
repealed. 

Effect of expiry S. On the expiry of this 
Act section 6 of the Gene, 
ral Clauses Act, 1897, shall apply as if this Act 
were then repealedxby a Central Act. 


[THE] ATOMIC EHERGY ACT, 1948. 

(Act XXIX of 1948). 
Statement of Objects and Reasons. 


“Among the many branches of science the newest 
and one of the most important is atomic science. Its 
military aspect haye unfortunately overshadowed its 
peaceful ones, but the course of history will show that, 
because of the powerful tools it has provided for un- 
ravelling and understanding the processes of life because 
of the new weapons it has given us for fighting disease 
and for the alleviation of human suffering, and because 
of the concentrated sources of power it has put in our 
hands for peaceful purposes, man took one of the 
greatest strides forward in his history by discovering 
how to release atomic energy. The development and 
use of atomic energy is a question of national imnort- 
ance. This was recognised by the Government and led 
to the setting up of Board of Research on Atomic 
Energy. 

The Atomic Energy Bill would give the Government 
powers to control the development of atomic energy in 
India and the disposal of the relevant raw materials, 
so that these may foe used for the advantage of the 
people as a whole. 


The provisions of the Bill are drafted on the linet 
of the Atomic Energy Act, 1946 (m U. K.) 9 & 10 
Geo. VI, Ch. 80. 

The Bill gives Government powers for the control 
and development of atomic energy for purposes eon" 
nected therewith, particularly control of plants designed 
or adopted for the production or use of atomic energy, 
the working or export of fissible substances such as 
uranium, thorium, plutonium, neptunium and sub- 
stances like beryllium and other compounds. 

While every endeavour would be made to keep 
fundamental scientific discoveries outside the limits of 
any secrecy provision it is recognised that information 
given by foreign atomic energy agencies may have con- 
ditions attached to it. In order to ensure secrecy, while 
members of the Board of Research on Atomic Energy 
will be able to have free discussions among themselves, 
provision has been made in the Bill for security 
measures which would be necessary.” 

•—Gazette of India, 1948, Part V, p. 354. 


[THE] ATOMIC ENERGY ACT, 1948. 

(ACT XXIX OF 1948.)“ 

^ ^ [ 15ih April, 1948.] 

An Act to provide jor the development and control of atomic energy and for 
purposes connected therewith. 

Whereas it; is ©xpedient to provide for the It is hereby enacted as follows *. 

development and control of atomic energy and [a] This Act is made appUcable to- 

or purposes connected therewith ; (a) the Chota Nagpur Division and the Sonthal 
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Parganas Dibirict—see Biliar Gazette, 1948, 
Part II, page 2213 ; 

(b) tile DarJeeliDg District with effect from 8th 
July 1948 — see Calcutta Gazette, 1948, 
Part I, page 894 ; 

(u) all partially excluded areas in C. P. and Berar 
subject to certain modifications — see G. P, 
& Barer Gazette, 1948, Part I, page 548. 

Short title (l) This Aoii may be called 

and extent. the Atomic Energy Act, 1948. 

(2) l\i extends to all the Provinces of India. 
2. It is hereby declared that it is expedient 
Declaration as to interest that 

expediency of Gen- the Central Government 
iral QomrnmenVs should take under iiis control 
the development of — 

(a) any industry connected with the produc- 
tion or use of atomic energy, and 

(h) any mineral which is or may be used for 
the production or use of atomic energy or re- 
search into matters connected therewith. 


3. In this Act, unless there is anything repag- 

Definitions, nant in the subject or context, — 

(a) “atomic energy” means tbe.energy released 
from atomic nuclei as a result of any process, 
including the fission process, but does not include 
energy released in any process of natural trans- 
mutation or radio-active decay w^hioh is not 
accelerated or influenced by external means ; 

(b) “minerals” includes ail substances obtained 
or obtainable from the soil by und^ground or 
surface working ; 

(c) “plant” includes any machinery, equip- 
ment or appliance, whether affixed to land or 
not ; 

(d) “prescribed substance” means uranium, 
thorium, plutonium, neptunium or beryllium or 
any of their respective compounds or any other 
substance which the Central Government may, 
by notification in the official Gazette, prescribe, 
being a substance which in its opinion is or may 
be used for the production or use of atomic 
energy or research into matters connected there- 
with. 

General powers of ^ Central Govern- 

fnent. ment shall have power — 

(a) to produce, use and dispose of atomic 
energy and carry out reseach into any matters 
connected therewith ; 

(h) to manufacture or otherwise produce, buy 
or otherwise acquire, store and transport any 
articles which in its opinion are, or are likely to 
be required for or in connection with the produc- 
tion or use of atomic energy or such research as 
aforesaid, and to dispose of any articles manu- 
factured, produced, bought or acquired by it; and 

(e) to do all such things (including the erec- 
tion of buildings and the execution of works 
and the working of minerals) as the Central 


Government considers necessary or experi^.^t for 
the exercise of the foregoing powers. 

5. (l) The Central Government me?}, by 
Power to obtain 320tiee in writing served 

informationofma- upon any person, iequire 
terialSi plant and to make such periodica! 
processes. other returns, at such 

times and containing such particulars and ac- 
companied by such plans, drawings and other 
documents as may be specified in the notice — 
(a) of any prescribed substance, specified in 
the notice in his possession or under his control ; 

(h) of any minerals so specified in his posses- 
sion or under his control or present in or on 
land owned or occupied by him, being minerals 
from which in the opinion of tho Centra! 
Government, any of the prescribed so! stfiuce? 
can be obtained ; 

(c) of any plant in his possession or under 
his control designed or adapted for the produc- 
tion or use of atomic energy or research into 
matters connected therewith ; 

(d) of any contract entered into by him or 
any licence granted by or to him relating to the 
production or use of atomic energy or research 
into matters connected therewith ; 

(e) any other information in his possession 
relating to any work carried out by him, or on 
his behalf or under his direction, in connection 
with the production or use of atomic energy or 
research into matters connected therewith. 

(2j If any person — 

(a) fails to comply with any notice served 
on him under this section or 

(bj knowingly makes any untrue statement 
in any return made in pursuance of any such 
notice, 

he shall be guilty of an offence under this Act. 

6, fl) Any person authorised by the Central 
Power of entiy Government may, on pro- 

and inspection. ducing, if so required, a duly 
authenticated document showing his authority, 
enter any premises where he has reasonable 
grounds for believing that work is being carded 
out for the purpose of or in connection with the 
production or use of atomic energy or research 
into matters connected therewith, or that any of 
the prescribed substances, or any minerals from 
which any such substance can be obtained, or 
any such plant as is mentioned in clause ( c) of 
sub-section (1) of the last foregoing section are 
situate, and may inspect the premises and any 
articles found therein. 

(2) The person carrying out the inspection 
may make copies of, or extracts from, any draw- 
ing, plan or other document found in the pre- 
mises and, for the purpose of making such 
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copies or extracts, may remove any such draw- 
ing, plan or other document after giving a duly 
signed receipt for the same and retain possession 
thereof for a period not exceeding seven days. 

(S) ll any person wilfully obstructs any per- 
son exercising powers under this section, he shall 
be guilty of an offence under this Act. 

1 ,( 1 ) The Central Government may, subject 
Power to do tcorh to the provisions of this 
for pwpose of d%&- section, do on, over or below 
covering minerals. surface of any land such 

work as it considers necessary for the purpose of 
discovering whether there is present in or on the 
land, either in a natural state or in a deposit of 
waste material obtained from any underground 
or surface working, any mineral from which in 
its opinion any of the prescribed substances can 
be obtained, and the extent to which such mine- 
ral is so present. 

(2) Before any iDOwers are exercised under 
sub-section (1) in relation to any land, the 
Central Government shall serve on every owner, 
lessee and occupier of the land a notice in writ- 
ing specifying the nature of the work proposed 
to be done and the extent of the land affected, 
and the time, not being less than twenty eight 
days, within which and the manner in which 
objections can be made thereto, and no such 
power shall be execrised otherwise than in pur- 
suance of the notice or before the expiration of 
the time specified therein for making objections. 

(8) The Central Government may, after giv- 
ing the person making the objection an oppor- 
tunity of appearing before and being heard by a 
person appointed by the Central Government 
for the purpose and after considering any such 
objection and the report of the person so ap- 
pointed, make such orders as it may deem proper 
but not so as to increase the extent of the land 
affected. 

(4i) Compensation shall be determined and 
paid in accordance with section 16 of this Act in 
respect of any diminution in the value of any 
land or property situate thereon resulting from 
the exercise of powers under this section. 

( 5 ) If any person wilfully obstructs or inter- 
feres with the exercise of powers under this 
section, he shall be guilty of an offence under 
this Act. 

Compulsory acquisi-- S. (l) The Central 
Hon of prescHhed Government may, subject 
siihsianceSf stoch of rules as may be 

minerals and plant, ^jiade in this behalf, com- 
pulsorily acquire — 

(a) any prescribed substance ; 

(b) any minerals, being minerals from which 
in the opinion of the Central Government any 
of the prescribed substances can be obtained ; 


(c) any plant not affixed to land which is 
designed or adapted for the production or use of 
atomic energy or research into matters connected 
therewith. 

( 2) Compensation in respect of the acquisition 
of any article under this section shall be paid in 
accordance with the provisions of section 16 of 
this Act. 

9. (l) The Central Government may serve on 
Compulsory acqui- person who is a party 
sition of certain other to a contract relating to 
the production or use of 
atomic energy or research into matters con- 
nected therewith, not being a contract for the 
rendering of personal services a notice in writing 
stating that on such date as may be specified in 
the notice his rights and liabilities under the 
contract will be transferred to the Central Gov- 
ernment, and thereupon, subject to any withdra- 
wal of the notice under the following provisions 
of this section, the contract shall, as regards any 
rights exercisable, or liabilities incurred, on or 
after the said date, have effect as if the Central 
Government were a party to the contract instead 
of the person on whom the notice was served, 
and as if for any reference in the contract to 
that person there were substituted a reference to 
the Central Government. 

(2) A. notice served under sub-section (IJ 
shall contain a statement to the effect that an 
objection may he made thereto within such time 
and in such manner as may be specified, and if 
any such objection is duly made and not with- 
drawn, the Central Government shall afford an 
opportunity to the person making the objection 
of appearing before and being heard by a person 
appointed by the Central Government for the 
purpose. 

(3) After considering any such objection and 
the report of the person appointed by it under 
sub- section the Central Government may 
make such orders as it may deem proper, 

(4) Where the rights- and liabilities of a party 
to a contract are transferred to the Central 
Government under this section, there shall be 
paid to that party such compensation in respect 
of any loss suffered by that party as may be 
agreed between him and the Central Govern- 
ment, and in default of such agreement, as may 
be determined by arbitration. 

iO. (1) The Central Government may, by 

Control of produc- order published in the offi- 
tion and use o f (jjal Gazette, prohibit ex- 
atmnic energy, under a licence 

granted by it, — 

(a) the working of any minerals specified in 
the order, being minerals from which in the 
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•opinion of the Central Government any of the 
prescribed substances can be obtained ; 

(h) the acquisition, production, treatment, 
possession, use, disposal, export or import — 

(i) of any of the prescribed substances ; or 
(ii) of any minerals specified in the order, 

^being minerals from which in the opinion of the 
Central Government any of the prescribed sub- 
stances can be obtained ; or 

(%ii) of any plant designed or adapted or 
manufactured for the production or use of atomic 
energy or for research into matters connected 
therewith ; 

and any such order may contain suchjncidental 
and supplementary provisions, including provi- 
sions for seizure, retention and disposal of any 
article in respect of which there are reasonable 
grounds for suspecting that a contravention of 
the order has been committed, as the Central 
Government considers necessary. 

(2) Any person who contravenes or fails to 
comply with an order made under this section 
or any conditions subject to which a licence is 
granted under this section shall be guilty of an 
offence under this Act. 

11. (l) Subject to the provisions of this sec- 
Eestnokon on any person who 

clostm of information without the consent of the 
relating to plant. Central Government com- 

municates to any other person not being an 
authorised person, or obtains or attempts to 
obtain, any document, drawing, photograph, 
plan, model or other information whatsoever 
which to his knowledge describes, represents or 
illustrates — 

(i J an existing or proposed plant used or pro. 
posed to be used for the purpose of producing or 
using atomic energy, or 

(ii) the purpose or method of operation of 
any such existing or proposed plant, or 
(Hi) any process operated or proposed to be 
operated in any such existing or proposed plant, 
shall be guilty of an offence under this Act : 

Provided that it shall not be such an offence 
to communicate information with respect to any 
plant of a type in use for purposes other than 
the production or use of atomic energy unless 
the information discloses that plant of that type 
is used or proposed to be used for the production 
or use of atomic energy or research into any 
matters connected therewith. 

Explanation , — In this sub section “authorised 
person” means in relation to information on any 
subject to which this sub.se ction applies a per. 
son to whom, by virtue of a general authority 
granted by the Central Government, information 
lon that subject; may be communicated# 

( 2) The Central Government niay, by order, 


grant exemption from this section in such classes 
of cases and to such extent and subject to such 
conditions, as may be specified in the order. 

(3) Where any information has been made 
available to the general public otherwise than in 
contravention of this section, any subsequent; 
communication of that information shall not 
constitute an offence under this Act. 


12. (1) Where an application has been made 

Special promsions to the Controller of Patents 

as to inventions, and Designs {hereafter in 

this section referred to as the Controller) for the 
grant of a patent and it appears to the Control- 
ler that the invention which is the subject-matter^ 
of the application relates to the production or use 
of atomic energy or research into matters con- 
nected therewith, he shall serve a notice in writ- 
ing on the Central Government to that effect 
and may, notwithstanding anything in any law, 
omit or delay the doing of anything which he 
would otherwise be required to do in relation to 
the application, and give directions for prohibit- 
ing or restricting the publication of information 
with respect to the subject-matter of the appli- 
cation, or the communication of such informa- 
tion to particular persons or classes of persons. 

(2) Upon receipt of notice under sub-section 
(l) the Central Government may make such 
orders as it may deem proper. 

(8) Any person who contravenes any direc- 
tion given by the Controller or any order made 
by the Central Government shall be guilty of an 
offence under this Act. 

13. The Central Government may by order 

7 ^ direct that any power 

Act shall be exercised or discharged by such 
officer or officers in such circumstances and 
under such conditions as may be specified in the 
order. 


15. Any person who, without the authority of 
Disclosure of informa- the Central Government^ 
tion obtained under Act, discloses any informa- 
tion obtained in the exercise of powers under 
this Act, shall be guilty of an offence under this 
Act. 

16# (l) Any person guilty of an offence 
Offences and under this Act shall be 

penalties, punishable with impri- 

sonment for a term which may extend to three 
months or with fine which may extend to five 
hundred rupees or with both. 

(2) Where any offence under this Act has 
been committed by a body corporate, every per- 
son who at the time of the commission of the 
offence was a director, general manager, secre- 
tary or other similar officer of the body corpo- 
rate, or was purporting to act in any such capa- 


1075 & 1076 A. M. 
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cifcy, shall he deemed to be guilty of that offence 
unless he proves that the offence was committed 
without his consent or connivance and that he 
exercised all such diligence to prevent the com- 
mission of the offence as he ought to have exer- 
cised having regard to the nature of his func- 
tions in that capacity and to all the circum- 
stances* 

(8) Proceedings in respect of an offence 
under section 11 shall not be instituted except 
with the consent of the Advocate-General of 
India. 

16. (l) "Where by reason of the exercise of 

Principles relating to any powers under this 
payment of compensa- Act, any compensation 
is payable, the amount 
of such compensation shall he determined in the 
manner and in accordance with the princples 
hereinafter set out, that is to say, — 

(a) where the amount of compensation can 
be fixed by agreement, it shall he paid in accor- 
dance with such agreement ; 

(h) where no such agreement can be reached, 
the Central Government shall appoint as arbi- 
trator a person having expert knowledge as to 
the nature of the right affected who shall deter- 
mine the amount of compensafeion payable. 

(2) In making bis award, 'the arbitrator 
appointed under sub-section (l) shall have 
regard — 

( a) in the case of any compensation payable 
under section 7 of this Act, — 

( i) to the nature of the work done, 


(ii) the manner, extent and duration of the- 
exercise of any powers under that section. 

(hi) the diminution in the rent at which tbe 
land and the property situated thereon might 
reasonably be expected to let for any period or 
in the market value of the land and property on 
the date when the exercise of powers comes to 
an end, and 

(%v) the provisions of sub-section (1) of 
section 23 of the Land Acquisition Act, 1894 
(I of 1894), in so far as such provisions can be 
made applicable to the exercise of powers under 
section 7 of this Act ; and 

(b) in the case of any compensation payable 
under section 8 of this Act, to the price which 
the owner might reasonably have been expect- 
ed to obtain on a sale of the article effected 
by him immediately prior to the date of the 
acquisition. 

(3) An appeal shall lie to the High Court 
against an award of the arbitrator except in 
cases where the amount claimed thereof does 
not exceed an amount prescribed in this behalf 
by the Central Government. 

(4) The Central Government may make rules 
prescribing the procedure to be followed in 
arbitrations under this Act and the principles to 
be followed in the apportionment of the costs 
of proceedings before the arbitrator and on 
appeal. 

(5) Save as provided in this Act nothing in 
any law for the time being in force relating to 
arbitration shall apply to arbitrations under 
this Act. 


[THE] BUSINESS PROFITS TAX ACT, 1947 
(Act XXI of 1947) 

Statement of Objects and Reasons 

“The object of this Bill is to impose a special income- ness, professions and vocations. . . . 
tax on the profits exceeding one lakh of rupees of busi- —Gazette of India, 1947, Part V, page 211^ 


THE BUSINESS PROFITS TAX ACT, 1847 
(ACT XXI OF 1947)^ 

[11th Aprilt 1947,] 

An Act to impose a special tax on a certain class of income^ 


Weebeas it is expedient to impose a special 
tax on income arising from business; 

It is hereby enacted as follows : — 

[a] This Act is amended by the India (Adaptation of 
Income-tax, Profits- tax and Bevenue Kecovery Acts) 
Order, 1947 and by Acts 44 of 1947, 20 of 1948 
and 48 of 1948. 

Short iitle^ extent 1. (l) This Act may be 
and commencement, called the Business Profits 
Tax Act, 1947. 

(2) Ih extends to the whole of British India. 

(3) It shall come into force on such date® as 


the Central Government may, by notification in 
the oiBBcial Gazette, appoint, 

[a] The Act came into force on 12-4-1947 — See 
Gazette of India, 1947 Part I, page 537, 

2. In this Act, unless there is anything repug- 
Interpretation, nant in the subject or 
context, — 

(l) “abatement*’ means, in respect of any 
chargeable accounting period, ® [ending on or 
before the 31st day of March 1947,] a sum which 
bears to a sum equal to — 
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(a) in the case of a company, not being 
company deemed for the purposes of section 9 to 
be a firm, sis per cent, of the capital of the 
company on the first day of the said period com- 
puted in accordance with Schedule ir, or one 
lakh of rupees, whichever is greater, or 
fbj in the case of a firm having — 
f i) not more than two working partners, one 
lakh of rupees, or 

(ii) three working partners, one and a half 
lakhs of rupees, or 

( Hi) four or more working partners, two lakhs 
of rupees, or 

(c) in the case of a Hindu undivided family 
two lakhs of rupees, or 

(d) in any other case, one lakh of rupees, — 
the same proportion as the said period bears to 
the period of one year ^Cand, in respect of any 
chargeable accounting period beginning after the 
3ist day of March, 1947, such sum as may be 
fixed by the annual Finance Act,] 

[a] Inserted by Act 20 of 1948, S. 10. [30 3-1948.] 

[b] Added ibid. 

(2) **aceounting period” in relation to any 
business means any period which is or has been 
determined as the previous year for that business 
for the purposes of the Indian Income-tax Act, 
1922 ; 

^[(2 A) “British India” means, as respects 
any period before the 16th day of August 1947, 
the territories then referred to as British India, 
and as respects any period after the 14th day of 
August 1947, the territories for the time being 
comprised in the Provinces of India :] 

[a] Insert^ by the India (Adaptation of Income-tax, 
Profits Tax and Revenue Recovery Acts) Order, 
1947. [10-12 1947.] 

(8) “business” includes any trade, commerce 
or manufacture, or any adventure in the nature 
of trade, commerce or manufacture, or any pro- 
fession or vocation the profits of which are 
chargeable according to the provisions of sec- 
tion 10 of the Indian Income-tax Act, 1922 : 

Provided that where the functions of a com- 
pany or of a society incorporated by or under 
any enactment consist wholly or mainly in the 
holding of investments or other property, the 
holding of the investments or property shall be 
deemed for the purpose of this definition to be a 
business carried on by such company or society: 

Provided further that all businesses to which 
this Act applies carried on by the same person shall 
be treated as one business for the purposes of 
this Act ; 

( 4 ) “chargeable accounting period” means — 
(a) any accounting period falling wholly 
within the terms beginning on the first day of 
April 1946, and ending on the 31st day of March, 
^[1948]; 


(b) where any accounting period falls partly 
within and partly without the said term, such 
part of that accounting period as falls within the 
said term : 

^[Provided that where an accounting period 
falls partly before, and partly after, the end of 
March 1947, so much of that accounting period as 
falls before, and so much of that accounting 
period as falls after, the end of March 1947, shall 
be deemed each to be a separate chargeable ac- 
counting period;] 

[a] Substituted for ‘1947* by Act 20 of 1948, S. 10. 

[30-3-1948], [b] Added, ibid. 

( 5) “Company” means a company as defined 
in the Indian Companies Act, 1913, or formed 
in pursuance of an Act of Parliament or of 
Royal Charter or Letters Patent, or of an Act of 
the Legislature of a British possession or of a 
law of an Indian State, and includes any foreign 
association, whether incorporated or not, which 
the Central Board of Revenue may, by general or 
special order, declare to be a company for the 
purposes of this Act ; 

(6) “control of a company” means control 
direct or indirect of more than one- half of the 
voting power attached to the total issued paid- 
up share capital of the company, or control 
vested by its Memorandum and Articles of 
Association otherwise than by reference to such 
voting power : 

Provided that the voting power attached to 
shares held by a nominee or trustee for any 
person shall be deemed for the purpose of this 
definition to be held by that person ; 

(7) "deficiency of profits” means — 

(i) where profits have been made in any 
chargeable accounting period, the amount by 
which such profits fall short of the abatement in 
respect of that period ; 

(ii) where a loss ‘has been made in any 
chargeable accounting period, the amount of the 
loss added to the abatement in respect of that 
period ; 

(8) "director” includes any person occupying 
the position of a director by whatever name 
called and also includes any person who — 

(i) is a manager of the company or concer- 
ned in the management of the business, and 

(ii) is remunerated out of the funds of the 
business, and 

( Hi ) is the beneficial owner of not leas than 
twenty per cent, of the ordinary share capital of 
the company ; 

^1(8 A) “director’s remuneration” includes all 
remuneration payable by a company to a direc- 
tor thereof in respect of any services rendered 
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to or employment with the company in any 
oapaoity whatever;] 

[a] This clause was by S. 13 of Act 48 of 

1948 (with retrospective effect). 

{9) “dividend” has the same meaning as in 
section 2 of the Indian Income-tax Act, 1922 ; 

(10) “firm,” “partner” and “partnership” 
have the same meanings respectively as in the 
Indian Partnership Act, 1932 ; 

(11) “fixed rate” in relation to dividends 
on share capital, other than ordinary share 
capital, includes a rate fluctuating in accordance 
With the maximum rate of income-tax ; 

(12) “loss” means a loss computed in the 
same manner as for the purposes of this Act, 
profits are to be computed ; 

(13) “ordinary share capital,” in relation to 
a company, means all the issued share capital 
(by whatever name called) of the company, 
other than capital the holders whereof have a 
slight to a dividend at a fixed rate but have no 
other right to share in the profits of the company; 

(14) “person” includes a Hindu undivided 
^iamily ; 

(16) “prescribed” means prescribed by rules 
made under this Act ; 

(16) “iirofits” means profits as determinedin 
accordance with Schedule I ; 

( 17) ‘ taxable profits” means the amount by 
which the profits during a chargeable accounting 
period exceed the abatement in respect of that 
period ; 

(18) “working partner” of a firm means a 
partner thereof who is required by the terms of 
the contract of partnership to devote substantially 
the whole of his time to the business of the firm, 

3. (l) Every Commissioner of Income-tax, 

Tax Authorities. Appellate Assistant Commis- 
sioner of Income-tax, Inspecting Assistant Com- 
missioner of Income-tax and Income-tax Officer 
shall have the like powers under this Act and in 
relation to the same area and cases as he exer- 
cises under the Indian Income-tax Act, 1922. 

(2) All officers and persons employed in the 
execution of this-Act shall observe and follow the 
orders, instructions and directions of the Central 
Board of Revenue : 

Provided that no such orders, instructions or 
directions shall be given so as to interfere with 
the discretion of the Appellate Assistant Com- 
missioner of Income-tax in the exercise of his 
appellate functions, 

4. ^ Subject to the provisions of this Act, there 

Charge of tax. shall, in respect of any business 

lio which this Act applies, be charged, levied and 
paid on the amount of the taxable profits during 
any chargeable accounting period, a tax (in this 
•Act referred to as “business profits tax”) ‘’[which 


shall, in respect of any chargeable accounting 
period ending on or before the 3lst day of March 
1947, he equal to sixteen and two-thirds per cent* 
of the taxable profits, and in respect of any 
chargeable accounting period beginning after thau 
date, be equal to such percentage of the taxable 
profits as may be fixed by the annual Em- 
anoa Act ;] 

Provided that — 

(a) any profits which are, under the provi- 
sions of sub-section (8) of section 4 of tha 
Indian Income-tax Act, 1822, exempt from m- 
come-tax, 

(b) all profits from any business of life in- 
surance, 

(c) any sum paid to a business by or through 
the Central Government by way of bonus or 
subsidy, — shall be totally exempt from business 
profits tax under this Act. 

[a] See Section 11 of Act 20 of 1948. [b] Subsiiiut" 
ed by S. 10 of Act 20 of 1948. [30-3-1948.] 

5. This Act shall apply to every business of 
* AppUcaiion of Act. which any part of the profits 
made during the chargeable accounting period is 
chargeable to income-tax by virtue of the provi- 
sions of sub. clause (1) or sub-clause (it) of 
clause (b) oi sub- section (1) oi section 4 of the 
Indian Income tax Act, 1922, or of danse (c) of 
that sub-section : 

Provided that this Act shall not apply to any 
business the whole of the profits of which accrue 
or arise without British India where such busi- 
ness is carried on by or on behalf of a person 
who is resident but not ordinarily resident in 
British India, unless the business is controlled 
in India : 

* [Provided further that where the profits of a 
part only of a business carried on by a person 
who is not resident in British India or not ordi- 
narily so resident accrue or arise in British India 
or are deemed under the Indian Income tax Act, 
1922, so to accrue or arise, then, except where the 
business being the business of a person who is 
resident, but not ordinarily resident, in British 
India is controlled in India, this Act shall apply 
only to such part of the business, and such para 
shall for all the purposes of this Act be deemed 
to be a separate business.] 

Provided further that this Act shall not apply 
to any income, profits or gains of business ac« 
cruing or arising within an Indian State unless 
such income, profits or gams are received or 
deemed under the provisions of the aforesaid Act 
to be received in or are brought into British 
India in any chargeable accounting period, or 
are assessable under section 42 of that Act. 

[a] Inserted by S. 3 of Act 44 of 1947. [Tha 
amendment is deemed to have effect from the date 
on which the main Act came into force.] 
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6. Where a deficiency of profits occurs in any 
Relief on occur- chargeable accounting period 
fence of deficiency in any business, the taxable 
of profits, profits of the business shall 

be deemed to be reduced and relief shall be 
granted in accordance with the following pro- 
visions: — 

fa) the aggregate amount of the taxable 
profits for the previous chargeable accounting 
periods shall be deemed to be reduced by the 
amount of the deficiency of profits and the 
amount of business profits tax payable in respset 
thereof shall be deemed to be reduced accordingly 
and the relief necessary to give effect to the re- 
duction shall be given by repayment or otherwise; ^ 
(b) where the amount of the deficiency of 
profits exceeds the aggregate amount of the 
taxable profits for the previous chargeable ac- 
counting periods or where there is no previous 
chargeable accounting period, the balance of the 
deficiency of profits or the whole of the deficiency, 
as the case may be, shall be applied in reducing 
any taxable profits for the next subsequent 
chargeable accounting period, and d and so far 
as it exceeds the amount of those profits, any 
taxable profits for the next subsequent chargea- 
ble accounting period and so on. 

Change in persons 7, As from the date of 
carrying on business, change in the persons 
carrying on a business, the business shall be deem- 
ed for all the purposes of this Act to have been 
discontinued and a new business to have been 
commenced : 

Provided that where a change takes place in 
the persons carrying on a business and where 
except for such change relief would be allowable 
under section 6, the Central Board of Bevenue 
may, if it thinks fit, allow such relief under that 
section as it considers just, having regard to the 
extent to which the persons directly or indirectly 
inter9sted in the business before the change 
remain interested therein after the change. 

8. ( 1 ) Where any interest, annuity or other 
Interconnected annual payment or any 
companies. royalty or rent is payable by 

one company to another company, and one of 
those companies is a subsidiary of the other or 
both are subsidiaries of a third company, and 
the recipient company is resident outside British 
India, no allowance shall be made in respect of 
such payment in computing the profits or losses 
of the paying company. 

( 2 ) Where — 

(a) company (hereinafter referred to as 
“the principal”) is resident in British India and 
is not a subsidiary of any other company resi- 
dent in British India ; and 
(h) during the whole or any part of any 


chargeable accounting period of the principal 
another company resident or carrying on busi- 
ness within British India (hereinafter referred to 
as “the subsidiary”) is a subsidiary of the prini- 
cipai, the capital or profits or losses of the 
subsidiary for such chargeable accounting period 
or part thereof shall be treated for the purpose? 
of this Act as if they were the capital of, or as 
the case may be, profits or losses arising from 
the business of the principal : 

Provided that the profits of the subsidiary sc 
treated shall not be exempted from business pro- 
fits tax in the hands of the principal by reason 
of any exemption applicable to the principal 
under the proviso to section 4. 

(8) Where the chargeable accounting periods 
of the principal and subsidiary are not co- 
terminous, such division and apportionment of 
the profits or losses of the subsidiary for any 
chargeable accounting period shall be made as 
will allocate the due proportion thereof to the 
relative chargeable accounting period or periods 
of the principal : and such division and appor- 
tionment shall be by reference to the proportion 
that the number of days of the chargeable 
accounting period of the subsidiary falling within 
the relative chargeable accounting period or 
periods of the principal bears to the total number 
of days in the chargeable accounting period of 
the subsidiary. 

(4) For the purposes of this section a com- 
pany shall be deemed to be a subsidiary of 
another company if and so long as not less than 
four-fifths of its ordinary share capital is bene- 
ficially owned by that other company, whether' 
directly or through another company or other 
companies, or partly directly and partly through 
another company or other companies. 

(6) The business profits tax pay able by virtue 
of this section by the principal shall, for the 
purposes of section 10, be allocated by the 
Income tax Officer to the repective companies con- 
cerned in such proportion as in his opinion is 
just: 

Provided that the principal shall have the 
same rights of appeal against an order of alloca- 
tion made under this sub- section as it has under 
this Act against the amount of its business pro- 
fits tax assessment. 

Aggregation of 9. Where an individual 
profits in certain ®'[or a Hindu undivided 
family] is entitled to profits 
arising from more than one business, of which ak 
least one is carried on by a firm in which he ^[or 
it] is a partner ®[or by a company which for thse 
purposes of this section is deemed to be a firm 
in which he or it is interested], the Income-tax 
Officer may with the prior sanction of the hu 
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spectiug Assistant Commissioner of Income tax, 
aggregate the shares ol such individual ‘^[or 
Hindu undivided family] in the profits or losses 
of all of such businesses and treat the sum of such 
aggregation as the profits of a business carried 
on by such individual ^[or Hindu undivided 
family] and assess him ‘^[or it] accordingly: 

Provided that if the accounting periods of such 
businesses are not co-terminous, the Income-tax 
Officer shall determine in respect of such indi- 
vidual ‘^[or Hindu undivided family] his ®[or 
its] chargeable accounting period and shall make 
such divisions, apportionments and aggregation 
of the shares of such individual ^[or Hindu un- 
divided family] in the profits or losses of the 
several businesses as may be necessary to deter- 
mine for such chargeable accounting period the 
total profits and gains of such individual ^Cor 
Hindu undividual family] therefrom: 

Provided further that for the purposes of this 
section, a company, which is neither one in which 
the public are substantially interested, as defined 
in the Explanatio7i to sub. section of sec- 
tion 23A of the Indian Income-tax Act, 1922, nor 
a subsidiary company as defined in sub-section 
{ 4) of section 8 of this Act, shall be deemed to 
be a firm in which the persons having an interest 
in the company are partners, or in the case of a 
sole- share, holder, a business carried on by that 
sole-share-holder, and the profits of such com- 
pany shall be computed accordingly: 

Provided further that any profits or losses so 
aggregated for assessment upon an individual 
®[or a Hindu undivided family] shall be exclud- 
ed from the profits or losses of the respective 
businesses for the purposes of thisfAct; and no 
assessment under this Act shall be made in res- 
pect of any such business save in the names of 
the other partners therein ^[and such individual 
or Hindu undivided family shall not be treated 
as a working partner in relation to such business 
for the purposes of sub. clause (b) of clause (l) 
of section 2.] 

[a] Inserted by S. 14 of Aot 48 of 1948 (with retros- 
pective effect), [b] [c] [dj [e] Inserted^ ibid, [f] 
Added, ibid. 


10. The amount of the business profits tax 
Allowance of busi- payable by any person for 
mss profits tax m chargeable accounting 

period shall, in computing 
total income for the purposes 
of the relevant income-tax or super- tax assess- 
ment, be allowed as a deduction: 


computing income 
for income-tax pur- 


Provided that where, under the provisions of 
this Act relating to deficiencies of profits relief is 
given by way of repayment from business profits 
tax chargeable for any chargeable xaccounting 
period previous to that in which the deficiency 


occurs, the amount of the deduction allowed 
shall not be altered, but the amount repayable 
shall be taken into account in computing the 
profits and gaips of the business for the purposes 
of income-tax as if it were a profit of the busi- 
ness accruing'in the previous year (as determined 
for that business for the purposes of the Indian 
Income-tax Act, 1922) in which the deficiency of 
profits occurs. 

11, (1) The Income-tax Officer may, for the 

Issue of notice for purposes of this Act, require 

assessment, any person whom he belie- 

ves to be engaged in any business to which this 
Act applies, or to have been so engaged during 
"^any chargeable accounting period, or to be 
otherwise liable to pay business profits tax, to 
furnish within such period, not being less than 
forty- five days from the' date of the service of 
the notice, as may be specified in the notice a 
return in the prescribed form and verified in the 
prescribed manner setting forth (along with such 
other particulars as may be provided for in the 
notice) with respect: to any chargeable accounting 
period specified in the notice the profits ®[and 
taxable profits] of the business or the amount of 
deficiency, if any, available for relief under sec- 
tion 6: 

Provided that the Income-tax Officer may, in 
his discretion, extend the date for the delivery of 
the return. 

(2) The Income-tax Officer may serve on any 
person, upon whom a notice has been served 
under sub section a notice requiring him on 
a date to be therein specified to produce, or cause 
to be produced, such accounts or documents as 
the Income-tax Officer may require, and may 
from time to time serve further notices in like 
manner requiring the production of such further 
accounts or documents or other evidence as he 
may require. 

[a] Inserted by S. 3 of Act 44 of 1947 (with retros- 
pective effect). 

12. (1) The Income tax Officer shall, by an 

Assessments. order in writing after consi- 
dering such evidence, if any, as he has required 
under section 11, assess to the best of bis iu'3g- 
ment the profits liable to business profits tax and 
the amount of business profits tax payable on 
the basis of such assessment, or if there is a 
deficiency of profits, the amount of that defici- 
ency and the amount of business profits tax, if 
any repayable, and shall furnish a copy of such 
order to the person on whom the assessment has 
been made. 

(2) Business profits tax payable in respect of 
any chargeable accounting period shall be pay- 
able by the person carrying on, or treated as 
carrying on, the business in that period. 
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(B) Where two or more persons were carrying 
on the business jointly in the chargeable account- 
ing period, the assessment shall be made upon 
them jointly and, in the case of a partnership, 
may be made in the partnership name, 

[4] Where by virtue of the foregoing provi- 
sions an assessment coaid, but for his death, have 
been made on any person either solely or jointly 
with any other person or persons, the assess- 
ment may be made on his legal representative 
either solely or jointly with that other person or 
persons, as the case may be. 

13, ( 1) The Income tax Officer, before pro- 

Power to make ceeding to make an assess- 
frovtsional assess- ment (in this section referred 
to as the regular asaeesment) 
under section 12, may, at any time after the 
expiry of the period specified in the notice issued 
under sub* section (1) oi section 11 as that within 
which the return therein referred to is to be 
furnished, and whether the return has or has not 
been furnished, proceed to make in summary 
manner a provisional assessment of the taxable 
profits and the amount of business profits tax 
payable thereon. 

i2) Before making such provisional assess- 
ment, the Income-tax Officer shall give notice 
in the prescribed form to the person on whom 
assessment is to be made of his intention to do 
so, and shall with the notice forward a state- 
ment of the amount of the proposed assessment, 
and the said person shall be entitled to deliver 
to the Income tax Officer at any time within 
fourteen days of receipt of the said notice a 
statement of his objections, if any, to the amount 
of the proposed assessment. 

( 3) On expiry of one month from the date of 
service of the notice referred to in sub-section 

or earlier if the assessee agrees to the proposed 
assessment, the Income-tax Officer may, after 
taking into account the objections, if any, made 
under sub-section (2)^ make a provisional assess- 
ment, and shall furnish a copy of the order of 
assessment to the assessee : 

Provided that assent to the amount of the 
assessment, or failure to make objection to it, 
shall in no way prejudice the assessee in relation 
to the regular assessment. 

(4) In making any such provisional assess- 
ment the Income-tax Officer shall make allow- 
anoe for any deficiencies of profits for previous 
chargeable accounting periods which are under 
the provisions of section 6 to be set off against 
the taxable profits of the chargeable accounting 
period in respect of which the assessment is 
being made : 

Provided that, where such deficiencies of 
profits' have not been determined under sub- 


section (1) of section 12, the Income-tax Officer 
shall estimate the amount thereof to the best of 
his judgment, 

(5) There shall be no right of appeal against 
a provisional assessment made under this section, 
and it shall, until a regular assessment is made 
in due course under section 12, determine the 
amount of business profits tax due from the 
assessee. 

(6) If, when a regular assessment is made in 
due course under section 12, the amount of 
business profits tax payable thereunder is found 
to exceed that determined as payable by the 
provisional assessment, it shall be reduced by 
the amount determined as payable by the pro- 
visional assessment. 

(7 ) If, when a regular assessment ‘is made 
in due course under section 12, the amount of 
business profits tax payable thereunder is found 
to be less than that determined as payable by 
the provisional assessment, any excess of tax 
paid as a result of the provisional assessment 
shall be refunded to the assesses, together with 
interest at two per cent, per annum calculated 
from the date of payment of such excess tax to 
the date of the order of refund, both days inclu- 
sive. 

1-i. If, in consequence of definite information 

Profits escaping which has come into his 
assessment. possession, the Income-tax 

Officer discovers that profits of any chargeable 
accounting period chargeable to business profits 
tax have escaped assessment, or have been under- 
assessed, or have been the subject of excessive 
relief, he may at any time within four years of* 
the end of the chargeable accounting period in 
question serve on the person liable to such tax 
a notice containing all or any of the require- 
ments which may be included in a notice under 
section 11, and may proceed to assess or reassess 
the amount of such profits liable to business 
profits tax, and the provisions of this Act shall, 
so far as may be, apply as if the notice were a 
notice issued under that section. 

13. If the Income-tax Officer, the Appellate 

Penalties, Assistant Commissioner of In- 
come-tax or the Commissioner of Income-tax, 
in the course of any proceedings under this 
Act, is satisfied that any person has, without 
reasonable cause, failed to furnish the return 
required under sub-section (1) oi section 11, or to 
produce or cause to be produced the accounts or 
documents or other evidence required by the 
Income-tax Officer under sub-section (2) of that 
section, or has concealed particulars of the 
profits of the business, or has deliberately furni- 
shed inaccurate particulars of such profits, be 
may direct that such person shall pay by way 
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of penalty, in addition to the amount of any 
business profits tax payable, a sum not exceed- 
ing*- 

(a) where the person has failed to furnish the 
return required under sub section ( 1) of section 
11, the amount of the business profits tax pay- 
able ; 

(h) in any other case, the amount of business 
profits tax which would have been avoided if the 
return made had been accepted as correct : 

Provided that the Income-tax Officer shall 
not impose any penalty under this section with- 
out the previous approval of the Inspecting 
Assistant Commissioner of Income-tax. 

16. (1) kny person objecting to the amount 

Apml^ to ami- business profits tax for 
late Ass%stant Com- which he is liable as asses- 
missioner of Income- ged by the Income-tax 
Officer or denying his liabi- 
lity to be assessed under this Act, or objecting to 
any penalty imposed by the Income-tax Officer, 
or to the amount of any deficiency of profits as 
assessed by the Income-tax Officer, or to the 
amount allowed by the Income-tax Officer by 
W’ay of relief under any provision of this Act or 
to any refusal by the Income-tax Officer to 
grant relief, may appeal to the Appellate Assis- 
tant Commissioner of Income-tax. 

(2) An appeal shall ordinarily be presented 
within forty-five days of receipt of the notice of 
demand relating to the assessment or penalty 
objected to, or in the case of an appeal against 
the assessment of a deficiency of profits, within 
thirty days of the receipt of the copy of the order 
determining she deficiency, or in the case of an 
appeal against the amount of a relief granted or 
a refusal to grant relief, within forty-five days 
of the receipt of the intimation of the order 
granting or refusing to grant the relief, but the 
Appellate xAssistant Commissioner of Income-tax 
may admit an appeal after the expiration of that 
period if he is satisfied that the appellant had 
sufficient cause for not presenting it within that 
period, 

(SJ An appeal shall be in the prescribed form 
and shall be verified in the prescribed manner. 

{ 4) The Appellate Assistant Commissioner of 
Income-tax sbail hear and determine the appeal 
and, subject to the provisions of this Act, shall 
pass such orders as he thinks fit, and such orders 
may include an order enhancing the assessment 
or a penalty : 

Provided that an order enhancing an assess- 
ment or penalty shall not be made unless the 
person affected thereby has been given a reason- 
able opportunity of showing cause against such 
enhancement. 


(5) The procedure to be adopted in the hear- 
ing and determination of appeals shall be in 
accordance with the rules made by the Central 
Board of Eevenue in relation to income-tax, 
17. Any Income-tax Officer or any person in 
Appeal to Appel- respect of whose business an 
late Tribunal, order under section 12 has 

been passed and who objects to an order passed 
by an Appellate Assistant Commissioner of 
Income-tax under section 15 or section 16 may, 
within the prescribed time and in the prescribed 
manner, appeal against such order to the Appel- 
late Tribunal constituted under the Indian 
Income-tax Act, 1922, and that Tribunal shall 
have all such powers in disposing of the appeal 
as it has in respect of appeals preferred to it 
under the said Act. 


18* The Commissioner of Income-tax may, at 
Rectification of any time within four years 
mistakes, from the date of any order 

passed by any Appellate Assistant Commissioner 
of Income-tax or Income-tax Officer under this 
Act, rectify any mistake in any evidence recorded 
during assessment or appellate proceedings, or 
any mistake apparent from the record and shall 
within the like period rectify any mistake ap- 
parent from the record which Las been brought 
to his notice by a person to whose business this 
Act applies : 

Provided that no such rectification shall be 
made having the effect of enhancing the liability 
of any person unless that person has been given 
a reasonable opportunity of being heard. 

^"[18 A. The Central Government may enter 


Agreement for 
avoidance of double 
taxation in India 
and Pakistan. 


into an agreement with 
Pakistan for the avoidance 
of double taxation of profits 
under this Act and under 


the corresponding law in force in Pakistan, and 
may, by notification in the official Gazette, make 


such provision as may be necessary for imple- 


menting the agreement.] 

[a] This section was added by the India (Adaptation 
of Income-tax, Profits Tax and Eevenue Recovery 
Acts) Order, 1947. [10-12-1947.] 


19* The sections of the Indian Income tax Acs, 
Application of pro- ^^22, as applied to excess 
visions of Act XI of profits tax by virtue of 
^222, ^[sections 21 and 21A] of 

the Excess Profits Tax Act, 1940, shall, in so far 
as they are not repugnant to the provisions of 
this Act, ^[and with such modifications, if any^ 
as may be prescribed] apply to business profits 
tax as they apply to excess profits tax. 

[a] Substituted for ‘section 21* by the India (Adap- 
tation of Income* tax, Profits-tax and Revenue Re- 
covery Acts) Order, 1947. [10-12-1947], [b] Inser- 
ted by S. 3 of Act 44 of 1947 (with retrospective 
effect.) 
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20. (l) Notwithstandicg anything contained 

Inccme^-tax papers in the Indian Income-tax 

to he available for Act, 1922, all information 
the purposes of this contained in any statement 
or return made or furnished 
under the provisions of that Act or obtained or 
collected for the purposes of that Act may be 
used for the purposes of this Act, 

(2) All information contained in any state- 
ment for return made or furnished under the 
provisions of this Act or obtained or collected for 
the purposes of this Act may be used for the 
purposes of the Indian Income-tax Act, 1922. 

21. If any person fails, without reasonable 

Failure to deliver cause or excuse, to furnish 

returns or state- in due time any return or 
rrients. Statement, or to produce, 

or cause to be produced, any accounts or docu- 
ments required to be produced under section 11, 
he shall be punishable with fine which may 
extend to five hundred rupees, and with a further 
fine which may extend to fifty rupees for every 
day during which the default continues. 

22. If a person makes in any return required 

False statements* under section 11 any state- 
ment which is false, and which he either knows 
or believes to be false or does not believe to be 
true, he shall be punishable with simple imprison- 
ment which may extend to six months, or with 
fine which may extend to one thousand rupees, 
or with both. 

23i fij A person shall not be proceeded 

Institution of pro- against for an offence under 
ceedings and com- section 21 or section 22 ex- 
vosiuon of offences. inst&noB of the 

Inspecting Assistant Commissioner of Income-tax. 

(2) No prosecution for an offence punishable 
under section 21 or section 22 or under the 
Indian Penal Code shall be instituted in respect 
of the same facts as those in respect of which a 
penalty has been imposed under this Act. 

(3) The Inspecting Assistant Commissioner 
of Income-tax may, either before or after the in- 
stitution of proceedings, compound any offence 
punishable under section 21 or section 22. 

2^. (l) The Central Board of Bevenue may, 

Power to make subject to the control of the 
Central Government, make 
rules for carrying out the purposes of this Act. 

(2) Without prejudice to the generality of 
the foregoing power, such rules may — 

(a) prescribe the procedure to be followed on 
appeals, applications for rectification of mis- 
takes, and applications for refunds; 

(b) provide for any matter which by, or 
under, this Act is to be prescribed. 

(S) The power to make rules conferred by 
this section shall be exercised in like manner as 


the power to make rules under section 59 of the- 
Indian Income-tax Aci>, 1922. 

SCHEDULE I 
[See Section 2 (16)] 

Rules for the computahon of profits for 
purposes of Business Profits Tax 

1. The profits of a business daring any chargeable 
accounting period shall be separately computed, and 
shall, subject to the provisions of this Schedule, b© 
computed in accordance with the provisions of sec- 
tion 10 of the Indian Income-tax Act, 1922 : 

Provided that any sums other than any interest paid 
by a firm to a partner of the firm excluded under the 
proviso to clause (lii) of sub-section (2) or clause (a) of 
sub section f4j of that section from the allowances made 
in computing the profits of the business for the purposes 
of ineme-tax shall, if paid, be included in those 
allowances when computing the profits of the business 
for the purposes of business profits tax : 

Provided further — 

(a) that any sums received or credited in a chargea- 
ble accounting period which by virtue of rule 9 of 
Schedule I to the Excess Profits Tax Act, 1940, have 
been treated as business receipts ior the purpose of 
assessment to excess profits tax, and 

(h) any expenditure or loss incurred in any chargea- 
ble accounting period, allowance in respect of which has 
been made for excess profits tax purposes, — 
shall be disregarded in computing the profits or losses 
of the chargeable accounting period : 

Provided further that where a chargeable accounting 
period is not an accounting period, the profits or losses 
of the business during the accounting periods wholly or 
partly included within the chargeable accounting period 
shall be so computed as aforesaid, and such division 
and apportionment to specific periods of those profis or 
losses and such aggregation of those profits and losses, 
or any apportioned part thereof, shall be made as 
appears necessary to arrive at the profit during the 
chargeable accounting period; and any such apportion- 
ment shall be made in proportion to the number of 
days in the respective periods. 

2. (1) The principle of adding the allowance for 
depreciation for any one period to the allowance for 
depreciation for any subsequent period and deeming It 
to be part of the allowance for such subsequent period 
shall not be followed. 

(2) Nothing in this Act shall be construed as per- 
muting the application, in computing profits for the 
purposes of business profits tax, of the provisions of 
sub-section (2) of section 24 of the Indian Income-tax 
Act, 1922. 

3. Income received from investments or other pro- 
perty shall be included in the profits only as provided 
in this rule, that is to say, — 

faj in the case of the business of a building societys 
or a banking business, insurance business or business 
consisting wholly or mainly in the dealing in or holding 
of investments or other property, the profits shall in- 
clude all income received from investments or other 
proi^rty; or 

(h) m the case of a business part of which consists 
in banking, insurance or dealing in investments or 
other property, not being a business to which clause (a) 
applies, the profits shall include all income received 
from investments or other property held for the pur- 
poses of that part of that business ; ^ 

Provided that — 

(i) income received directly or indirectly by way of 
dividend or distribution of profits from a body corporate 
carrying on business as defined in this Act, and 
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(ii) income to which the persons carrying on the- 
husiness are not beneficially entitled, shail in no case 
be inclnded. 

4. (1) In the ease of a business carried on in any 
accounting period which constitutes or includes a char- 
geable accounting period, by a company, the directors 
whereof have throughout that accounting period a con- 
trolling interest therein, no deduction shall be made in 
respect of directors’ remuneration in computing the 
profits for that accounting period. 

(2) Where, in the case of a business carried on by a 
company in any accounting period which constitutes 
or includes a chargeable accounting period, the directors 
of the company have during any part of that account- 
ing period a controlling interest therein, and the case 
is not one to which sub-rule (1) applies, the profits of 
the accounting period shall be computed as if the direc- 
tors of the company had no controlling interest therein, 
and to the part thereof appropriate to the chargeable 
accounting period ascertained in accordance with the 
third proviso to rule 1 shall be added the directors’ 
remuneration for that part of the chargeable accounting 
period during which the directors of the company had 
a controlling interest therein. 

(3) In this rule the expression “directors* remunera- 
tion” does not include — 

( a) the remuneration of any director who is required 
to devote substantially the whole of his time to the ser- 
vice of the company in a managerial or technical capa- 
city and is not the beneficial owner of, or able, either 
directly or through the medium of other companies or 
by any other indirect means, to control more than five 
per cent, of the ordinary share capital of the company, or 

(b) the remuneration of any managing agent where 
such remuneration is included in the profits of the 
managing agent’s business for the purposes of the busi- 
ness profits tax. 

5. (1) In computing the profits of any chargeable 
accounting period no deduction shall be allowed in 
respect of expenses in excess of the amount which the 
Income-tax Officer considers reasonable and necessary, 
having regard to the requirements of the business, and, 
in the case of directors’ fees or other payment for ser- 
vices, to the actual services rendered by the person 
concerned : 

Provided that no disallowance under this rule shall 
be made by the Income-tax Officer unless he had 
obtained the prior authority of the Inspecting Assistant 
Commissioner of Income-tax, 


(2) Any person who is dissatisfied with the decision 
of the Income-tax Officer under this rule may appeal in 
the prescribed time and manner to the Appellate Tribu- 
nal referred to in section 17. 

SCHEDULE II. 

[See Section 2 (i)]. 

Rules for computing the capital of a company for 
purposes of Business Profits Tax. 

1. For the purposes of ascertaining the abatement 
under this Act in respect of any chargeable accounting 
period, the capital of a company shall be computed in 
accordance with the following rules. 

2. ^{(1) Where the company is one to which rule 3 of 
Schedule I applies, its capital shall be the sum of the 
amounts of its paid-up share capital and of its reserves 
in so far as they have not been allowed in computing 
the profits of the company for the purposes of the Indian 
Income-tax Act, 1922, diminshed by the cost to it of its 
investments or other property the income from which 
is not includable in the profits, so far as that cost 
exceeds any debt for money borrowed by it.] 

III all other cases, the capital shall be the sum 
ascertained in accordance with the said sub-rule, dimini- 
shed by the cost to the company of its investments so 
far as that cost exceeds any debt for money borrowed 
by it. 

[a] Substituted for sub-rules (1) and (2) by S. 15 of 
Act 48 of 1948 [with retrospective effect] . [b] Sub- 
rule (3) was renumbered as sub-rule (2), ibid, 

^l(2A) Notwithstanding anything contained in rule 2, 
where only a part of the profits of a company is charge- 
able under the provisions of the Act, its capital shall be 
the sum ascertained in accordance with the said rule 
diminished by an amount which bears to that sum the 
same proportion as the amount of its profits not so 
chargeable bears to its total profits.] 

[a] Added by B. 3 of Act 44 of 1947 [with retrospec- 
tive effect], 

3. So much of the premium realized by a company 
from the issue of any of its shares as is retained in the 
business shall be regarded as forming part of its paid-up 
capital for the purposes of rule 2. 

4. Any deposits with the Central Government under 
section 10 of the Indian Finance Act, 1942, or section 2 
of the Excess Profits Tax Ordinance, 1943, shall not be 
regarded as investment or other property for the pur- 
poses of this Schedule, 


[THE] CUPIT&L ISSUES (CONTINUANCE OF CONTROL) ACT, 19^7. 

(Act XXIX of 1957). 

STATEMENT OP OBJECTS AND EEASONB. 

“The object of this measure is to keep in existence. . . introduction of the control during war-time, it is 
the control over capital issues which was imposed by thought in the light of experience gained that the con- 
Rule 94“A of the Defence of India Rules in May, 1943, jjqJ jg gtill necessary to secure a balanced investment of 
and continued in force after the expiry of the Defence ^he country’s resources in industry, agriculture and 
of India Act by Ordinance No. XX of 1946. Although the social services, “ 
there has been an appreciable change in the general n r • n -rr 

conditions which constituted the principal reason for — Gazette of India, 1947, Pait V, page 267. 

[THE] CAPITAL ISSUES (CONTINUANCE OF CONTROL) ACT, 1947. 

(ACT XXIX OP 1947). 

[I8th April, 1947,] 

An Act to provide for the continuance of control over issues of capital. 

Whereas it is expedient to provide for the 1. (1) This Act may be called the Capital 

continuance of control over issues of capital ; Short title, extent Issues (Continuance of Con- 

It is hereby enacted as follows duration, trol) Act, 1947. 
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(2) 11} extends to the whole of British India, 
and applies also to British subjects and servants 
of the Crown in any part of India and to British 
subjects who are domiciled in any part of India 
wherever they may be. 

( 8) It shall cease to have effect on the first 
day of April, 1950. 

Definitions, 2. In this Act, — 

(a) “issue of capital’* means the issuing of 
any securities whether for cash or otherwise ; 

(h) “securities” means any of the following 
instruments issued, or to be issued, by or for the 
benefit of a company, whether incorporated in 
British India or not, namely : — 

(i) shares, stocks and bonds; 

{ it) debentures ; 

(tii) other instruments creating a charge or 
lien on the assets of the company ; and 
(iv) instruments acknowledging loan to or 
indebtedness of the company and guaranteed by 
a third party or entered into jointly with a 
third party. 

3. (1) No company incorporated in British 
Control over India shall, except with the 
issues of capital, consent of the Central Gov- 
ernment, make an issue of capital outside 
British India. 

(2) No company, whether incorporated in 
British India or not, shall except with the con- 
sent of the Central Government, — 

(a) make an issue of capital in British India ; 
(h) make in British India any public offer of 
securities for sale ; 

(c) renew or postpone the date of maturity 
or repayment of any security maturing for pay- 
ment in British India. 

(8) The Central Government may on appli- 
cation make an order according recognition to 
an issue of capital made or to be made outside 
British India by a company not incorporated in 
British India. 

(4i) The Central Government may qualify any 
consent or recognition accorded by it under sub- 
section (2) OT sub-section (8) with such condi- 
tions, whether for immediate or future fulfil- 
ment, as it may think fit to impose ; and where 
a company acts in pursuance of such consent or 
recognition, it shall comply with the terms of 
any condition so imposed, 

(S) Where an application for the consent or 
recognition of the Central Government under 
any of the provisions of this section is refused, 
the Central Government shall, upon the request 
of the applicant, communicate to him in writing 
the reasons for such refusal. 

Control over pro- 4. No person shall issue 
spectuses and other in British India any pro- 
adverhse7nenis, pectus or other document 


offering for subscription or publicly offering for 
sale any securities which does not includs a state- 
ment that the consent or recognition, as the 
case may be, of the Central Government has 
been obtained to the issue or offer of the securi- 
ties, and no person shall without the consent of 
the Central Government issue in British India 
any document publicly offering for sale any 
security issued with the consent or recognition 
of the Central Government if such issue was 
made by a private company or if the order ac- 
cording its consent or recognition contained a 
condition that the securities should be privately 
subscribed. 

5. (1) No person shall accept or give any 

Purchase and consideration for any securi- 

sale of securities, ties in respect of an issue of 
capital made or proposed to be made in British 
India or elsewhere unless the consent or re- 
cognition of the Central Government has been 
accorded to such issue o£ capital. 

(2) Iso person shall sell or purchase or other- 
wise transfer or accept transfer of any securities 
issued by a company in respect of any issue of 
capital made after the 17th day of May 1943 in 
British India or elsewhere unless such issue has 
been made with the consent or recognition of 
the Central Government. 

6. (1) The Central Government may, by 

Power io exempt general order which shall be 

and to condone con- notified in the oflScial Gazette, 
iravmhons. provide for the granting of 

exemption from all or any of the provisions of 
sections 3, 4 and 5. 

(2) The Central Government may by order con- 
done a contravention of any of the provisions of 
section 3 or section 4, and on the making of such 
order the provisions of this Act, shall have effect 
as if an exemption had been granted under sub- 
section (1) of this section in respect of the 
thing done or omitted to be done in contraven- 
tion of section 3 or section 4, as the case may be, 

7. Any officer authorised in this behalf by the 

Power io call for Central Government may, 

information, for the purpose of enquiring 

into the correctness of any statement made in an 
application for consent or recognition to an 
issue of capital or for the purpose of ascertaining 
whether or not the requirements of any condi- 
tion attached to an order according such consent 
or recognition have been complied with, require 
any company, or any officer of a company, 
which has made such application or obtained 
such order to submit to him such accounts, books 
or other documents, or to furnish to him such 
information, as he may reasonably think neces- 
sary. 
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8. No person shall, when complying with "any 
False statements, requisition under section 7 or 

when making any application for consent or 
recognition to an issue of capital, give any infor- 
mation or make any statement which he knows, 
or has reasonable cause to believe, to be false or 
not true in any material particular. 

9. No person who obtains any information 
Prohibition against by virtue of this Act shall, 

disclosing infoima- otherwise than in connec- 
tion with the execution of 
the provisions of this Act or of any order made in 
pursuance thereof, disclose that information to 
any other person except with the permission of 
the Central Government. 

40* The Central Government may by order 
Power to delegate direct that any power or 
function. hy or under any 

of the preceding provisions of this Act is 
conferred or imposed upon the Central Govern- 
ment shall, in such circumstances and under 
such conditions, if any, as may be specified in 
the direction, be exercised or discharged by any 
officer subordinate to that Government, 

41. The Central Government, shall, by notifi- 
Committee to ad- cation in the official Gazette, 

mse Government, constitute an Advisory Com- 
mittee consisting of not more than five members, 
and may from time to time refer to it for advice 
any such matters arising out of the administration 
of this Act as the Central Government may 
think fit. 

42. The Central Government may by notifi- 
Power to make cation in the official Gazette 

vules, make rules for carrying out 

the purposes of this Act. 

18. {!) Whoever contravenes, or attempts to 
Penalties, contravene, any of the provi- 


sions of this Act or of any order made thereunder 
shall be punishable with imprisonment for a term 
which may extend to one year or with fine or 
with both. 

(2) If the person committing an offence 
punishable under this section is a company or 
other body corporate, every director, manager, 
secretary or other officer thereof shall, unless he 
proves that the offence was committed without 
his knowledge or that he exercised all due 
diligence to prevent its commission, be deemed 
to be guilty of such offence. 

14. Where any person is prosecuted for con- 

Burden of proof travening any provision of 
in certain cases, this Act or of any order made 
thereunder which prohibits him from doing an 
act without the consent or permission of any 
authority the burden of proving that he had the 
requisite consent or permission shall be on 
him. 

45. No suit, prosecution or other legal pro- 

Protection of ac- ceedings shall lie against any 
tion taken under person for anything in good 
faith done or intended to be 
done under this Act or any rule or order made 
thereunder, 

16. (l) All orders made or deemed to be 

Continuance o f made under the provisions of 
existing orders and the Capital Issues (Continu- 
savings, Control) Ordinance, 

1947 and in force immediately before the com- 
mencement of this Act shall continue to be in 
force and be deemed to be orders made under 
the corresponding provisions of this Act. 

(2) Section 6 of the General Clauses Act, 
1897, shall apply upon the expiration of the said 
Ordinance as if it had then been repealed by this 
Act. 


[THE] CENSUS ACT, 4948 
(Act XXXYII of 1948) 

Statement of Objects and Ebasons. 


•“Legislation alone can confer the powers to put 
questions, mark buildings, etc., for the purposes of a 
census. There is no Census Act in force at the moment 
since all the former Census Acts were confined to the 
specific census undertaken in particular years. Legisla- 
tion is, therefore, necessary to provide for the census 
operations now to be undertaken. The present Bill is 
intended to be a measure for all time, unlike the pre- 
vious Census Acts. It differs from the Indian Census 
Act, 1939 (XXIV of 1939) in that it provides for a 


general continuous cover for census operations to be under 
taken at any time, raises the fine limit from Bs. 200 to 
Bs. 1,000, makes abetment of census offences punishable, 
provides against tampering by the tabulation staff 
and makes it obligatory on persons nominated as cen- 
sus officers by the Provincial Governments to serve in 
the capacity directed. In other respects it follows the 
Census Act of 1939,” 

— Gazette of India. 1948, Part V, page 475. 


[THE] CENSUS ACT, 1948, 

(ACT XXXVII OF 1948)^ 

[3rd September 1948,] 

An Act to provide for cert am matters in connection with the taking of census, 
Whebbas it is expedient to provide for the States of India or any part thereof whenever 
taking of census in the Provinces and Acceding necessary or desirable and to provide for certain 
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matters in ooaneotion with the taking o£ such 
censna; 

It is hereby enacted as follows : — 

This Aot has been applied to — 

(a) all the partially excluded areas in Assam speci- 
fied in the schedule to the Government of India 
(Excluded and Partially Excluded Areas) Order, 1936 
See Assam Gazette, 1948, Part II, page 1269 ; 

(b) all the partially excluded areas in the Central 
Provinces and Bear subject to certain modification— 
See C* P, and Berar Gazette, 1948, Part I, page 622. 

Short title and i, (l) This Act may be 
called the Census Act, 1948. 
(2) It extends to all the Provinces of India 
and also to any Acceding State of which the 
Central Legislature has for the time being the 
power to make laws as respects census. 

2. In this Act, all references to the Provinces of 

^ . India shall be construed as 

nerv'^eaion, including reference to the 

Acceding States to which this Act for the time 
being extends, and in relation to any such Ac- 
ceding State, all • references to the Provincial 
Government shall be construed as references to 
the Government of that Acceding State. 

3. The Central Government may, by notifi- 
Gentral Govern- cation in the official Gazette 

mcnt to tale censzcs. declare its intention of tak“ 
ing a census in the whole or any part of terri- 
tories to which this Act extends, whenever it 
may consider it necessary or desirable so to do 
and thereupon the census shall be taken, 

(1) The Central Government may appoint 
Appointment ^of a Census Commissioner to 
census staff, supervise the taking of the 

census throughout the area in which the census 
is intended to be taken, and Superintendents of 
Census Operations to supervise the taking of the 
census within the several Provinces. 

(2) The Provincial Government may appoint 
persons as census- officers to take, or aid in, or 
supervise the taking of the census within any 
specified local area and such persons, when so 
appointed, shall be bound to serve accordingly. 

{3) k declaration in writing, signed by any 
authority authorised by the Provincial Govern- 
ment in this behalf, that any person has been 
duly appointed a census-officer for any local area 
shall be conclusive proof of such appointment. 

(4) The Provincial Government may delegate 
to such authority as it thinks fit the power of 
appointing census- officers conferred by sub- 
section (2). 

5. The Census Commissioner, all Superin- 
Staius of census tendents of Census Opera- 
authonties as public tions and all census-officers 
servants. shall be deemed to be public 

servants within the meaning of the Indian Penal 
Code (XLV of 1860). 


6. ( l) Where the District Magistrate, or such 
Discharge of fliuthority as the Provincial 

duties of census- Government may appoint in 
officers cer- this behalf, by a written order 
ta%n cases. directs— 

( a) every officer in command of any body of 
men belonging to the naval, military or air 
forces or of any vessel of war, of India, 

(h) every person (except a pilot or harbour- 
master) having charge or control of a vessel, 

(c) every person in charge of a lunatic asylum, 
hospital, workhouse, prison, reformatory or 
lock-up or of any public, charitable, religious or 
educational institution, 

(d) every keeper, secretary or manager of 
any sarai, hotel, boarding-house, lodging-house, 
emigration depot or club, 

(e) every manager or officer of a railway or 
any commercial or industrial establishment, and 

(f) every occupant of immovable property 
wherein at the time of the taking of the census 
persons are living, 

shall perform such of the duties of a census- 
officer in relation to the persons who at the time 
of the taking of the census are under his com- 
mand or charge, or are inmates of his house, or 
are present on or in such immovable property 
or are employed under him as may be specified 
in the order. 

(2) All the provisions of this Act relating to 
census-officers shall apply, so far as may be, to 
all persons while performing such duties under 
this section, and any person refusing or neglect- 
ing to perform any duty which under this sec. 
tion he is directed to perform shall be deemed 
to have committed an offence under section 181 
of the Indian Penal Code. 

7. The District Magistrate, or such authority 
Fower to call upon the Provincial Govern- 

certam persons to ment may appoint in this 
give assistance. behalf for any local area, 

may, by written order which shall have effect 
throughout the extent of his district or of such 
local area, as the case may be, call upon — 

(a) all owners and occupiers of land, tenure- 
holders, and farmers and assignees of land 
revenue, or their agents, 

(b) all members of the district, municipal, 
panohayat and other local authorities and offi- 
cers and servants of such authorities, and 

(g) all officers and members of staff of any 
factory, firm or establishment, 
to give such assistance as shall be specified in 
the order towards the taking of a census of the 
persons who are, at the time of the taking of the 
census, on the lands of such owners, occupiers, 
tenure-holders, farmers and assignees, or in the 
premises of factories, firms and other establish. 
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ments, or within the area for which such local 
authorities are established, as the case may be, 
and the persons to whom an order under this 
section is directed shall be bound to obey it and 
shall, while acting in pursuance of such order, 
be deemed to be public servants within the 
meaning of the Indian Penal Code. 

8. (1) A census-officer may ask all such (lues- 

AsUng of gues- of all persons within 

hons and obligation the limits of the local area 
to answer, for which be is appointed 

as, by Instructions issued in this behalf by the 
Provincial Government and published in the 
official Gazette, he may be directed to ask. 

(2) Every person of whom any question is 
asked under sab-section (l) shall be legally 
bound to answer such question to the best of his 
knowledge or belief. 

Provided that no person shall be bound to 
state the name of any female member of bis 
household, and no woman shall be bound to 
state the name of her husband or deceased hus- 
band or of any other person whose name she is 
forbidden by custom to mention. 

9. Every person occupying any bouse, en- 

Occuvier to per- closure, vessel or other place 

m%t access and shall allow census officers 
affixing of num- such access thereto as they 
may require for the purposes 
of the census and as, having regard to the 
customs of the country, may be reasonable and 
shall allow them to paint on, or affix to, the 
place such letters, marks or numbers as may be 
necessary for the purposes of the census. 

10 . (l) Subject to such orders as the Pro- 

Occu-pier or ^i^^cial Government may issue 

manager to fill in this behalf, a census.officer 
np schedule. may, within the local area for 
which he is appointed, leave or cause to be left 
a schedule at any dwelling-house or with the 
manager or any officer of any commercial or 
industrial establishment, for the purpose of its 
being filled up by the occupier of such house or 
of any specified part thereof or by such manager 
or officer with such particulars as the Provincial 
Government may direct regarding the inmates 
of such house or part thereof, or the persons 
employed under such manager or officer, as the 
ease may be, at the time of the taking of the 
census. 

(2) When such schedule has been so left, 
the said occupier, manager or officer, as the ease 
may be, shall fill it up or cause it to be filled 
up to the best of his knowledge or belief so far 
as regards the inmates of such house or part 
thereof or the persons employed under him, as 
the caee may be, at the time aforesaid, and shall 
sign his name thereto and, when so required, 


shall deliver the schedule so filled up and signed 
to the census.officer or to such person as the 
census.officer may direct. 

11. (1) (a) Any census.officer or any person 

Penalties. lawfully required to give 

assistance towards the taking of a census who 
refuses or neglects to use reasonable diligence in 
performing any duty imposed upon him or in 
obeying any order issued to him in accordance 
with this Act or any rule made thereunder or 
any person who hinders or obstructs another 
person in performing any such duty or in obey- 
ing any such order, or 

(h) any census.officer who intentionally puts 
any offensive or improper question or knowingly 
makes any false return or, without the previous 
sanction of the Central Government or the Pro- 
vincial Government, discloses any information 
which he has received by means of, or for the 
purposes of a census return, or 

(c) any sorter, compiler or other member of 
the census staff who removes, secretes, damages 
or destroys any census document or deals with 
any census document in a manner likely to 
falsify or impair the tabulations of census results* 
or 

(d) any person who intentionally gives a 
false answer to, or refuses to answer to the best 
of his knowledge or belief, any question asked of 
him by a census officer which he is legally 
bound by section 8 to answer, or 

(e) any person occupying any bouse, en- 
closure, vessel or other place who refuses to allow 
a census officer such reasonable access thereto as 
he is required by section 9 to allow, or 

(f) any person who removes, obliterates, 
alters, or damages any letters, marks or numbers 
which have been painted or affixed for the pur. 
poses of the census, or 

(g) any person who, having been required 
under section 10 to fill up a schedule knowingly 
and without sufficient cause fails to comply with 
the provisions of that section, or makes any false 
return thereunder, or 

(h) any person who trespasses into a census 
office, 

shall be punishable with fine which may extend 
to one thousand rupees and in case of a convic- 
tion under part (b) or (c) shall also be punish, 
able with imprisonment which may extend to 
six months. 

(2) Whoever abets any offence under sub- 
section ( 1) shall be punishable with fine which 
may extend to one thousand rupees. 

12 . No prosecution under this Act shall be 

Sanction reguri- instituted except with the 

ed for prosecution, previous sanction of the 
Provincial Government or of an authority 
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authorised in this behalf by the Provincial 
Government. 

13. Nothing in this Act shall be deemed to 

Operahon of other prevent any person from 
laws not barred. being prosecuted under any 
other law for any act or omission which consti- 
tutes an offence under this Act: 

Provided that no such prosecution shall be 
instituted except with the previous sanction re- 
ferred to in section 12. 

1^. No Court inferior to that of a Presidency 

Jurisd%ctio7t. Magistrate or a Magistrate 
of the second class shall trys whether under this 
Act or under any other law, any act or omission 
which constitutes an offence under this Act. 


15. No person shall have a right to inspect} 
IteeoidB of cenus ^0^- register or record 
not open to inspec- made by a census-officer in 
Uon nor admissible the discharge of his duty as 
%n evidence, schedule deli- 

vered under section 10, and notwithstanding 


* anything to the contrary in the Indian Evidence 
Act, 1872 (I of I872)i no entry in any such book, 
register, record or schedule shall be admissible 
as evidence in any civil proceeding whatsoever 
or in any criminal proceeding other than a pro- 
secution under this Act or any other law for any 


act or omission 
under this Act. 

Temporary sus- 
pension of other 
laws as to mode of 
taking census in 
municipahties. 


which constitutes an offence 

16. Notwithstanding any- 
thing in any enactment or 
rule with respect to the mode 
in which a census is to be 


taken in any municipality, the municipal autho- 
rity, in consultation with the Superintendent 
of Census Operations or with such other autho- 
rity as the Provincial Government may authorise 
in this behalf, shall, at the time appointed for 
the taking of any census cause the census of the 
municipality to be taken wholly or in part by 
any method authorised by or under this Act. 

17. The Census Commissioner or any Superin- 

Grant of siatis- tendent of Census Opera- 

iical abstracts. tions or such person as the 

Provincial Government may authorise in this 
behalf may, if be bo thinks fit, at the reauest 
and cost (to be determined by him) of any local 
authority or person, cause abstracts to be pre- 
pared and supplied containing any such statistical 
information as can be derived from the census 
returns for the Provinces of India or the Pro- 
vince as the case may be, being information 
which is not contained in any published report 
and which in bis opinion it is reasonable for that 
authority or person to require. 

18. (T) The Central Government may make 

Power to make rules for carrying out the 

purposes of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, the Central 
Governmet may make rules providing for the 
appointment of census-officers and of persons to 
perform any of the duties of census officers or to 
give assistance towards the taking of a census^ 
and for the general instructions to be issued to 
such ojfficers and persons. 


[THE] CENTRAL SILK BOARD ACT, im 
(Act LXI of 1948). 

STATEMENT OF OBJECTS AND REASONS. 


“The Report of the Silk Panel appointed by the 
Government recommended — 

(a) improvement of mulberry cultivation, adequate 
supplies of disease free seed, and improvement of rear- 
ing and reeling, and 

(b) expansion of the industry’s present capacity of 
about 2 million pounds a year to 4 million pounds a 
year. 

To implement these recommendations it has been 


decided to set up a Central Silk Board. The functions- 
of the Board would be to advise Government generally 
on matters relating to silk, e g , on import, export and 
tarifi policy; to supervise the expansion of the silk 
industry; and to improve the quality standards of the 
industry and the processing of cocoons and by-products. 

The proposed Bill is designed to give efiect to this 
decision.” 

— Gazette of India, 1948, Part V, page 449. 


[THE] CENTRAL SILK BOARD ACT, 1948. 
(ACT LXI OP 1948).^ 


[20th S&ptembeTt 1948.] 

An Act to provide for the development under Central control of the raw silk 
industry and for that purpose to establish a Central Silk Board, 


Whereas it is expedient to provide for the 
development under Central control of the raw 
silk industry and for that purpose to establish 
a (Antral Silk Board; 

It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of 
India, Part V, page 645, 


Short title and 1. (l) This Act may be^ 
extent called the Central Silk Board 

Act, 1948. 

(2) It extends to all the Provinces of India, 
and also to any Acceding "State for which the 
Dominion Legislature has for the time being 
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power to make laws as respects the development 
o£ the raw silk industry. 

2. It is hereby declared that it is expedient 

D^claratimasio the public interest that 

expediency of Cen- the Csntral Government 
iral Government's sbouid take under its control 
the development of the raw 

silk industry. 

3. In this Act, unless there is anything re- 

DejimUons. pugnant in the subject or 

context, — 

(a) “Board” means the Central Silk Board 
constituted under this Act; 

(b) ''charJcha raw silk” means raw silk reeled 
from silk worm cocoons with the help of any 
instrument not worked by power; 

(c) “filature raw silk’’ means raw silk reeled 
from silk worm cocoons with the help of any 
instrument worked power; 

(d) “power” means any form of energy which 
is meehanieally transmittted and is not gene- 
rated by human or animal agency, and includes 
electrical energy; 

(e) “prescribed” means prescribed by rules 
made under this Act; 

(f) “spun silk” means silk yarn spun from 
pierced or spoilt cocoons, fluff from cocoons, 
pieces of silk, noils or other silk waste; 

(g) “Standing Committee” means the Stand- 
ing Committee of the Board constituted under 
subsection (2) oi section 6. 

4. (1) As soon as may be after the com- 

Conshtution of mencement of this Act, the 

the Board, Central Government shall, 

by notification in the ojQ&cial Gazette, constitute 
for the purposes of this Act a Board to be called 
the Central Silk Boj^d. 

(2) The Board shall be a body corporate by 
the name aforesaid, having perpetual succession 
and a common seal, with power to acquire, hold 
and dispose of property, both movable and im- 
movable, and to contract, and shall by the said 
name sue and be sued. 

(3) The Board shall consist of the following 
members, namely : — 

(a) the Minister in charge of Industry and 
Supply in the Central Government, who shall 
ex ofjicio be Chairman of tbs Board; 

(b) not more than three officials to be nomi- 
nated by the Central Government; 

(c) two persons elected by the members of 
the Central Legislature, from among themselves, 
in such manner as may be prescribed; 

(d) four persons to be nominated by the 
Government of Mysore, of whom one shall be a 
representative of the filature raw silk industry 
and two shall be representatives of the rest of 
ihe sericulture industry; 


(e) two persons to be nominated by the Gov- 
ernment of Madras, of whom at least one shall 
be a non-official; 

(f) two persons to be nominated by the Gov- 
ernment of West Bengal, of whom at least one 
shall be a non-official; 

(g) one person to be nominated by the Gov- 
ernment of Jammu and Kashmir; 

(h) one person to be nominated by each of 
the Governments of Assam, the Central Pro- 
vinces and Berar, the United Provinces, Bombay, 
and Bihar; 

(i) not more than three persons to be nomi- 
nated by the Central Government to represent 
(i) producers of raw silk, and (ii) areas other 
than the Provinces and States specified in clauses 
(d) to (}i)\ 

(j) five persons to be nominated by the 
Central Government, of whom one shall be a 
representative of the spun silk industry, one of 
the silk throwing and twisting industry and one 
of the silk weaving industry, and two shall be 
sericultural experts. 

(4) The members of a Board shall receive 
from its funds such travelling and other allow- 
ances as may be prescribed, 

5. (l) If any Government other than the 

Foiver of the Gen- Central Government fails 

tral Government in to make any nomination 
default of nom%na- \vhieh it is entitled to make 
under sub-section (S) of 
section 4 within the time prescribed in that 
behalf, the Central Government may make the 
nomination itself. 

(2) Where a member of the Board dies, 
resigns, is removed, ceases to reside in India, or 
becomes incapable of acting, the authority or 
body entitled to nominate the member under 
sub-section (8) oi section 4 may nominate a 
person to fill the vacancy; and where such 
nomination is not made within the time pres- 
cribed in that behalf, the Central Government 
on its own initiative, may make the nomination 
itself. 

(3) No act done by the Board shall be ques. 
tioned on the ground merely of the existence of 
any vacancy in, or defect in the constitution of, 
the Board. 

6. fij The Board shall elect from among its 

Vice- Chairman members a Vice- Chairman 

and Standing Com- who shall exercise such of 
mittee, the powers and perform 

such of the duties of the Chairman as may be 
prescribed or as may be delegated to him by the 
Chairman. 

(2 ) The Board may, it its discretion, consti- 
tute a Standing Committee for the purpose of 
exercising such of its powers and performing 
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such of its duties as may be delegated by it, Dot 
being powers or duties the delegation of which 
is prohibited by rules made under this Act. 

(3) The Standing Committee shall consist of 
the Chairman, the 'Vice-Chairman, and five 
others elected by the Board from among its 
members. 

7. The Central Government shall, in conaul- 

Secretary of the tation with the Board, ap. 

^oard, point a Secretary to the 

Board who shall, under the control and direction 
of the Board, exercise such powers and perform 
such duties as may be prescribed or as may be 
delegated to him by the Board or the Chairman. 

8. (l) It shall be the duty of the Board to 

Fimctiom of the promote the development 

'Board, of the raw silk industry by 

Such measures as it thinks fit. 

(2) Without prejudice to the generality of the 
foregoing provision, the measures referred to 
therein may provide for — 

(a) undertaking, assisting or encouraging 
scientific, technoloigcal and economic research ; 

(h) devising means for improved methods of 
mulberry cultivation rearing, developing and 
distributing healthy silkworm seeds, reeling of 
silkworm cocoons, improving the quality and 
production of raw silk, if necessary, by making 
it compulsory for all raw silk to be marketed 
only after the same has been tested and graded 
in properly equipped raw silk conditioning 
bouses ; 

(g) the supply of technical advice to filature 
and chc(>rhJia reelers; 

(d) improving the marketing of raw silk ; 

(e) the collection of statistics from such per- 
sons as may be prescribed. 

(3) It shall also be the duty of the Board — 

(a) to advise the Central Government on all 

matters relating to the development of the raw 
silk industry, including the import and export of 
raw silk; 

(h) to submit to the Central Government and 
such other authorities as may be prescribed half- 
yearly reports on its activities and the working 
of this Act; 

(c) to prepare and furnish such other reports 
relating to the raw silk industry as may be re- 
quired by the Central Government from time 
io time. 

2, {!) The Central Government shall from 

Funds of the time to time make grants 
Board, to the Board of such sums 

as the Central Government may consider neces- 
sary for enabling the Board to exercise its powers 
and discharge its duties under this Act. 

(2) The funds of the Board shall be kept in 
such bank, or invested in such manner, as may 


be prescribed, and shall be expended by the 
Board only in the performance of its functions 
under this Act or for meeting such expenses as 
are authorised by this Act or by rules made 
thereunder. 

10. (l) With effect from such date as the 
lmpQs%tion of Central Government may, 
cess on certain notification in the official 
%nds of su . Gazette appoint, there shall 
be levied, and collected as a cess for the purposes 
of this Act a duty of excise on all filature raw 
silk, and on all spun silk, reeled in the terri- 
tories to which this Act for the time being 
extends at such rate as the Central Government 
may, by notification in the official Gazette, from 
time to time fix. 

(2) The said duty of excise shall be payable 
by the reelers of filature raw silk or spun silk 
and shall be paid by them to the Board within 
one month from the date of the receipt of the 
notice of demand from the Board in that behalf. 

(3) The said duty of excise may be recovered 
as if it were an arrear of land revenue. 

(4) For the purpose of enabling the Board to 
assess the amount of the duty of excise payable 
under thialsection by the reelers of filature raw 
silk or spun silk, 

(a) the Board shall, by notification in the 
official Gazette, fix the period in respect of which 
assessments shall be made, and 

(b) every reeler of filature raw silk or spun 
silk shall furnish to the Board within the pres- 
cribed time a return specifying the total amount 
of filature raw silk or spun silk reeled during 
such period. 

( 5) If any reeler of filature raw silk or spun 
silk fails to furnish such return within the prescri- 
bed time or furnishes a return which the Board 
has reason to believe' to be incorrect or defective, 
the Board may assess the amount payable by 
such reeler in such manner as may be prescribed. 

(6 J Any reeler feeling himself aggrieved by 
an assessment made under this section may, 
within three months of the receipt of the notice 
under sub-section (2), apply to the District Judge 
or such other civil judicial officer as may be 
prescribed, for the cancellation or modification 
of the assessment; and such District Judge or 
judicial officer shall, after giving the Board an 
opportunity of being heard, pass such order as 
he thinks proper; and such order shall be final. 

11, (I j All acts of the Board shall be subject 

Control by the to the control of the Central 
Central Government, Government which may 
cancel, suspend or modify as it thinks fit any 
action taken, or order passed, by the Board. 

(2) The records of the Board shall be open to 
inspection at all reasonable times by any officeu 

1077 & 1078 A. M. 
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authorised in this behalf by the Central GoYern- 
ment. 

12. The Board shall keep such accounts, 

Accounts of the and in such manner and 
Board, form, as may be prescribed, 

in respect of all moneys received and expend- 
ed by it. 

(2) The Board shall cause the accounts to be 
audited annually by auditors appointed by the 
Central Government, and the auditors shall have 
the power to disallow any item of expenditure 
which in their opinion has not been properly in- 
curred for the purposes of this Act. 

(8) The Central Government may, on the 
application of the Board, allow any item of 
expenditure disallowed by the auditors under 
sub-section ( 2), 

Power of Central iZ,(l) The Central Gov- 
Government to make ernment may, by notifi- 
isation in the official Gazettei 
make rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules 
may provide for — 

(a ) the procedure to be followed at meetings 
of the Board or Standing Committee! 

(h) the election of the Vice-Chairman of the 
Board; and the delegation to the Standing Com- 
mittee, to the Vice-Chairman, or to members or 
officers of the Board, of any of the powers and 
duties of the Board under this Act; 

(g) the staff to be employed by the Board; 

(d) the pay, allowances, leave and other con- 
ditions of service of officers and servants of the 
Board; 

(e) the travelling and other allowances of the 
members of the Board; 

(f) the establishment and maintenance of 
offices by the Board; 

(g) the term of office of members of the 
Board, and the circumstances in which, and the 
authority by which, they may be removed; 

(h) the quorum at meetings of the Board or 
Standing Committee; 

(i) the maintenance by the Borad or Stand- 
ing Committee of records of its business and the 
submission of copies thereof to the Central 
Government; 


(j) the purposes for which the funds of the 
Board may be expended; 

(h) the maintenance of the accounts of the 
income and expenditure of the Board and the 
audit of such accounts; 

(l) the preparation of annual estimates of the 
income and expenditure of the Board; 

(m) the deposit of the funds of the Board in 
banks and the investment of such funds; 

(n) the registers and other records to be 
maintained by the Board or Standing Committee; 

( o) the manner in which raw silk shall be 
graded and marketed; 

(p) any other matter which is to be or may 
be prescribed under this Act, 

Penalties. 14. If any person — 

(a) in any return to be furnished under this 
Act makes any statement which is false and 
which he knows to be false or does not believe 
to be true, or 

(h) obstructs any officer of the Board in the 
exercise of any power conferred, or the discharge 
of any duty imposed, on him by or under this 
Act, or 

(c) having the control or custody of any 
account book or other record, fails to produce 
such book or record when required so to do under 
this Act, he shall be punishable with imprison, 
ment for a term which may extend to one year^ 
or with fine which may extend to one thousand 
rupees, or with both. 

15. No prosecution for any offence punishable 
Prosecution to he under this Act shall be 

with consent of Cen- instituted except by, or 
traWovernment. the consent of the 

Central Government. 

16. No suit, prosecution or other legal pro- 
Bar of legal pro- ceeding shall lie against the 

ceedings. Board, or any member or 

officer of the Board, for anything in good faith 
done or intended to be done under this Act. 

17. Until such time as the Board is eonstitut- 
Temporary powers ed under section 4, the 

of the Central Gov- Central Government mays 
ernment. notwithstanding anything, 

contained in this Act, exercise any of the powers 
conferred, or discharge any of the duties im- 
posed, by this Act upon the Board. 


[THE] COAL MINES LftBOUR WELFARE FUND ACT, 1947. 
(ACT XXXn OF 1947) 


Statement oe Objects and Reasons, 


‘*Tbe Coal Mines Labour Welfare Fund Ordinance 
promulgated in 1944 provides for the levy of an excise 
duty at a rate not exceeding Be. /4/ per ton of coal 
and coke despatched from collieries in British India, 


The proceeds making up the Fund are earmarked ex*' 
cluslvely for promoting the welfare of labour employed^ 
in the coal mining industry. The Government of India 
are now satisfied that for reasons explained below, the 
limit of this Cess should be further increased, the 
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maximum being raised to Ee.-/8l ■ per ton on all des- 
patches of coal and coke. 

The present housing conditions in the coalfields are 
extremely unsatisfactory. No other scheme of welfare 
can be given higher ‘priority’. Government do not con- 
sider that the housing problem can be tackled piecemeal. 
In their opinion a target figure of 50,000 houses for 
miners should be the aim of the housing scheme in the 
coalfields and that provision should be made for 15,000 
houses to be completed before the end of the next finan- 
cial year. 

Careful calculations have been made in the light of 
prevalent costs and it is reckoned that by levy of a 
Cess at Ee.-~/3/4 per ton of coal and coke and a subsidy 
of Bs. 400 per house from general revenues, adequate 
funds will be forthcoming for financing a comprehen- 
sive housing-scheme of 50,000 houses. There are various 
other welfare measures like establishment of hospitals, 
anti-malarial measures, public health and sanitation, 
adult education propaganda, -anti-tuberculosis, etc. which 
will absorb, when ail the schemes are in final form, 
practically the whole of the present limit of Cess of 
Be, “/4/“ per ton. Therefore, an increase in this limit is 
urgently required to provide funds for the housing 
scheme. The Bill provides that when the rate of Cess 
reaches the maximum of E8.-/8/- per ton not less than 
Be. /3/4 thereof will be earmarked to a separate housing 
fund. 

Colliery owners have in many eases provided dis- 
pensary services for the benefit of the miners employed 
by them and the employer’ responsibility in the direc- 
tion is well recognised. But with the establishment of 
Central and Eegional Hospitals by the Coal Mines Wel- 
fare Fund a tendency is likely to arise by which the 
responsibility for providing dispensary services will be 
shifted on to the F'und in the absence of any statutory 
provision requiring the employers to provide such 
facilities. A provision has, therefore, been made in the 
Bill by which employers who povide dispensary ser- 
vices up to standards 'prescribed will be given the grants 


-in-aid not exceeding the amount equivalent to Cess 
of 8 pies per ton in respect of coal or coke despat- 
ches from the respective colliery or the amount actually 
spent by the employer whichever is less. Where emplo- 
yers have not provided adequate dispensary services 
the Fund will itself provide them and to meet this 
expenditure as well as the costs of grants-in-aid to the 
employers, a further levy of a cess equivalent to 8 pies 
per ton is necessary. This is estimated to yield appro- 
ximately Bs. 9 lakhs a year which should ensure 
reasonably efficient dispensary services, it being noted 
that the existing Cess will provide funds in addition 
for the larger hospital schemes. 

The result of these measures is that the limit of the 
Cess should be raised to Be.'/S/- per ton. It is not, 
however intended to levy this maximum rate forth- 
with, and during the year 1947-48, it is not proposed 
to levy a total Cess in excess of Ee.-/6/- per ton. There, 
after with the further progress in the housing scheme, 
rates will have to be increased gradually and up to the 
maximum of Ee.-/8/“. 

The cost of construction is expected to average 
Es, 2,500 per house for which the economic rent may 
be as fjigh as about Es. 14/- a month. Miners have, by 
tradition, occupied quarters, where provided, rentfree 
and it is not, at present intended to levy a rent or at 
any rate more than a nominal rent from the occupants, 
Some provision is, therefore, necessary in order to en- 
sure that the houses > constructed by the Fund are 
occupied only by genuine and steady workers and that 
those who cease to be so, do not continue to occupy the 
houses rent-free or on nominal rent. The details regar- 
ding these will be discussed with representatives of 
employers and workers who will be associated with the 
administration of the Housing Fund. But as a precau- 
tionary measure a legal provision has been included for 
summary recovery of rent at full rates in addition to 
the liability under the ordinary law, for eviction.” 

— Gazette of India, 1947, Part V, page 317, 


[THE] COAL MINES LABOUE WELFAEE FUND ACT. 1947 
(ACT XXXII OF 1947) 

[18th April 1947.] 

An Act to make hetter provision for financing measures for promoting the 
welfare of labour employed in the coal-mining industry. 


Wheeeas it is expedient to make better 
provision for financing measures for promoting 
the welfare of labour employed in the. coal- 
mining industry, including housing and the provi- 
sion of dispensary services, and for such purposes 
to impose a cess and constitute a fund ; 

It is hereby enacted as follows : — 

Short iitUt extent (l) This Act maybe 

and commencement, called the Coal Mines La- 
bour Welfare Fund Act, 1947. 

(2) lii extends to the whole of British India. 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint.^ 

[a] The Act came into force on 14-6-1947 — See 
Gazette of India, 1947, Part I, page 838. 

2. In this Act, unless there is anything repug- 

Interpretation nant in the subject or context, — 

(a) * Advisory Committee” means the Advi- 
sory Committee constituted under section 8 : 


(b) “Commissioner” means the Coal Mines 
Labour Welfare Commissioner appointed under 
section 9, and includes any officer authorised in 
writing by the Commissioner to exercise any of 
his functions under this Act ; 

(g) “Housing Board” means the Coal Mines 
Labour Housing Board constituted under sec- 
tion 6 ; 

(d) “Fund” means the Coal Mines Labour 
Housing and General Welfare Fund constituted 
under section 4 : 

(e) “prescribed” means prescribed by rulea 
made under this Act. 

B. (1) There shall be levied and collected as 
Imposition and a cess for the purposes of 
collection of duty. this Act a duty of excise on 
all coal and coke despatched from collieries in 
British India, at such rate not less than four 
annas and not more than eight annas per ton^ 
as may from time to time be fixed by the Oen- 
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tral Government by notification in the official 
Gazette : 

Provided that the Central Government may, 
by notification in the official Gazette, exempt 
from liability to the duty any specified class or 
classes of coal or coke. 

(2) The duty levied under sub-section (l) 
shall, subject to and in accordance with rules 
made in this behalf, be collected by such agencies 
and in such manner as may be prescribed. 

4. (l) The proceeds of the duty levied under 
Coal Mines La-- gection 3 shall be paid by 
*^^6 collecting agencies into 
Fund. the Beserve Bank of India 

at Calcutta in the prescribed manner, and shall 
be credited to a fund to be called the Coal Mines 
Labour Housing and General Welfare Fund, 
and apportioned under two separate accounts, to 
be called the housing account of the Fund, and the 
general welfare account of the Fund, in such 
manner as the Central Government from time to 
time may, by notification in the official Gazette, 
determine : 

Provided that there shall at all times be cre- 


dited— . 

(a) io the housing account of the Fund, not 
less than one anna and four pies, and 

(1) io the general welfare account of the 
Fund, not more than four annas and eight pies, 
— out of the duty collected under this Act on 
every ton of coal or coke. 

(2) There shall also be credited to the hous- 
ing account of the Fund — 

(a) any grants made thereto by the Central 
Government; 

(h) rents, if any, realised from housing ac- 
commodation constructed out of such account; 

(c) any other moneys received by the Hous- 
ing Board. 

Q, (1) The cost of administering the Fund 

LjxpBfidituTe fTOM and the salaries and allow* 
the 'Fund, ances, if any, of the Com- 

missioner, Inspectors, Welfare Officers and other 
staff -appointed to supervise or carry out mea- 
sures financed from the 'Fund shall be defrayed 
out of the Fund, and shall be apportioned be- 
tween and debited to the housing account and 
the general welfare account in such manner as 
may be prescribed. 

{2) The Central Government may out of the 
general welfare account of the Fund pay annu- 
ally grants- in-aid to such of the colliery owners 
as maintain to the satisfaction of the Commis- 
sioner dispensary services of the prescribed 
standard for the benefit of labour employed in 
their collieries, so however that the amount 
payable as grant-in-aid to the owner of a colliery 
ehall not exceed— 


(i) the amount of the duty at the rate ol 
eight pies per ton recovered in respect of coal or 
coke despatched from the colliery less the pro- 
portionate costa of recovery, or 

(a) the amount spent by the owner of the 
colliery in the maintenance of the dispensary 
service, as determined by the Commissioner, 
whichever is less: 

Provided that no grant-in aid shall be payable 
in respect of any dispensary service maintained 
by the owner of the colliery if the amount 
expended thereon, as determined by the Com- 
missioner, is less than eighty rupees per mensem^ 

( 3) The balance of the moneys in the general 
welfare account of the Fund shall be applied by 
the Central Government to meet expenditure 
incurred in connection with measures which are 
in the opinion of the Central Government neces- 
sary or expedient to promote the welfare of 
labour employed in the coal-mining industry. 

(4) Without prejudice to the generality of 
sub- section (3) the moneys in the general welfare 
account of the Fund may be utilised to defray — 

(a) the cost of measures for the benefit of 
labour employed in the coal- mining industry 
directed towards — 

(i) the ’improvement of public health and 
sanitation, the prevention of disease, the provi- 
sion of medical facilities and the improvement 
of existing medical facilities, including the pro- 
vision and maintenance of dispensary services in 
collieries the owners of which do not receive 
grants- in-aid under sub-section (2)i 

(ii) the provision of water supplies, and faci- 
lities for washing and the improvement of exist- 
ing supplies and facilities, 

(tii) the provision and improvement of edu- 
cational facilities, 

( iv) the improvement of standards of living, 
including nutrition, amelioration of social condi- 
tiong, and the provision of recreational facilities, 

(v) the provision of transport to and from 
work; 

(b) the grant to a Provincial Government, a 
local authority or the owner, agent or manager 
of a coal mine of money in aid of any scheme 
approved by the Central Government for any 
purpose for which moneys in the general welfare 
account of the Fund may be utilised; 

(c) the allowances, if any, of the members of 
the Advisory Committee and the amounts debit- 
able to the account under sub-seotion (l)\ 

( d) any other expenditure which the Centra! 
Government directs to be defrayed out of the 
moneys in the general welfare account of the 
Fund. 

(5) The Central Government shall publish 
annually in the official Gazette an estimate of 
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receipts into and expenditure from the general 
welfare account of the Fund together with a 
statement of the accounts and a report of the 
activities financed during the previous year from 
the general welfare account of the Fund, and 
shall forward copies of such statement and 
report to members of the Advisory Committee. 

(6) The moneys in the housing account of 
the Fund shall be applied by the Housing Board 
to defray — 

(a) the cost of erecting, maintaining and re- 
pairing housing accommodation for labour em- 
ployed in the coal- mining industry and of 
providing services and facilities connected there- 
with; 

(h) the cost of preparing schemes, and of ac- 
quiring any land required, for the purposes 
referred to in clause (a); 

(c) the grant, subject to the previous approval 
of the Central Government, to a Provincial 
Government, a local authority or the owner, 
agent or manager of a coal mine of money in 
aid of any scheme approved by the Housing 
Board for the purposes referred to in clauses 
(a) and (b); 

(d^) the allowances, if any, of members of the 
Housing Board and the amounts debifcable to 
the account under sub-section (l); 

(e) any other expenditure which the Central 
Government directs to be defrayed out of the 
moneys in the housing account of the Fund. 

(7) In February of each year the Housing 
Board shall submit to the Central Government 
a statement in the prescribed form of the 
estimated receipts into and expenditure from 
the housing account of the Fund for the ensuing 
financial year together with a report of the 
activities financed during the previous year from 
the housing account of the Fund, and may at 
any time during the ensuing financial year 
submit to the Central Government a supplemen- 
tary statement and shall forward copies of such 
statements and report to members of the Advi- 
sory Committee. 

(8) The Housing Board shall comply with 
such directions as the Central Government may 
from time to time think fit to give in respect of 
expenditure from the housing account of the 
Fund. 

(9) The Housing Board may invest moneys 
In the housing account of the Fund in securities 
of the Government of India or, with the previous 
approval of the Central Government, in other 
securities. 

(10) The Housing Board shall cause to be 
maintained such books of account as may he 
prescribed and shall prepare in the prescribed 
manner an annual statement of the accounts. 


(11) The Housing Board shall cause the 
housing account of the Fund to be audited 
annually by a person qualified under the provi« 
sions of section lU of the Indian Companies Act, 
1913, to act as an auditor of companies, and as 
soon as the said account has been audited the 
Housing Board shall forward copies thereof 
together with copies of the report of the auditor 
thereon to the Central Government and to mem- 
bers of the Advisory Committee. 

(12) The Central Government shall have 
power to decide whether any particular expendi- 
ture is or is not debitable to the housing ac- 
count, or the general welfare account, of the 
Fund, and its decision shall be final. 

( IS) Before incurring any expenditure from 
the Fund, other than expenditure of a routine or 
urgent nature the Central Government or, as the 
ease may be, the Housing Board, shall consult 
the Advisory Committee, 

6. (1) The Central Government shall, by 

Coal Mines Labour notification in the official 

Housing Board, Gazette, constitute a Coal 
Mines Labour Housing Board to prepare and 
carry out, subject to the previous approval of 
the Central Government, schemes, financed from 
the housing account of the Fund for the provi- 
sion of suitable housing accommodation for 
labour employed in the coal mining industry, 
and to carry out the other functions of the 
Housing Board under this Act. 

(2) The Commissioner shall be the chairman 
of the Housing Board, and the other members 
thereof shall be appointed' by the Central Gov- 
ernment and shall be of such number and 
chosen in such manner as may be prescribed. 

(S) The Housing Board shall be a body cor- 
porate by the name of the Coal Mines Labour 
Housing Board, having perpetual succession and 
a common seal, with power to acquire property 
both movable and immovable, and shall by the 
said name sue and he sued. 

(4i) No act done by the Housing Board shall 
be called in question on the ground merely of 
the existence of any vacancy in, or defect on 
the constitution of, the Housing Board. 

7. fij) The occupation by any person of any 

Provisions regarding housing accommodation 

"housing accommodation, provided out of the 
housing account of the Fund shall be subject to 
compliance by that person at all times with such 
conditions relating to his occupation of such ac- 
commodation as may be prescribed. 

(2) Before any person occupies any such ac- 
commodation he shall be furnished with a copy 
of the conditions referred to in sub* section flj, 
and if he so desires the said conditions shall be 
read over to him in a language which he under- 
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stands; and the Housing Board shall cause to 
Ibe published in such manner as it thinks best 
adapted for informing the persons concerned 
any changes which may from time to time be 
made in the said conditions. 

(3) in the opinion of the Housing Board, 
any person in occupation of any such accommo- 
dation fails or ceases to comply with any of the 
conditions referred to in sub-seotion (ij/it may, 
by notice in writing, require him to vacate the 
accommodation on or before such date, not being 
less than thirty days after the service of the 
notice, as may be specified in the notice; and 
the occupation of such accommodation by such 
person or any dependent of his after the date so 
specified shall be unlawful, and such person or 
dependent may be evicted accordingly by due 
process of law from such accommodation. 

(4) There shall be payable in respect of the 
occupation of any such accommodation as afore- 
said rent at such rate as may be prescribed : 

Provided that the Housing Board may remit, 
subject to compliance at all times with the 
conditions referred to in sub-sec hon (ij, either 
the whole or any part of the prescribed rent : 

Provided further that where, in the case of 
any person who* is by virtue of a remission under 
the first proviso paying either no rent or a re- 
duced rent, the Housing Board has reason to 
believe that such person has contravened any 
of the said conditions, it may by notice in writ- 
ing require such person to pay, with effect on 
and after the expiry of seven days from the 
service of the notice, rent for the accommodation 
occupied by him at the full prescribed rate. 

All rent payable in respect of the occupa- 
tion of such accommodation as aforesaid, whe- 
ther at the full prescribed rate or at a lesser 
rate shall be recoverable as an arrear of land 
revenue. 

B, (l) The Central Government shall, by 

Advisory Com- notification in the official 
Gazette, constitute an Ad- 
visory Committee, to advise on matters on which 
the Central Government or the Housing Board 
is required by this Act to consult the Committee 
and on any other matters arising out of the 
administration of this Act which the Central 
Government may refer to it for advice. 

(2) The members of the Advisory Committee 
shall be appointed by the Central Government 
and shall be of such number and chosen in such 
manner as may be prescribed ; 

Provided that the Advisory Committee shall 
include an equal number of members represent- 
ing Government, the owners of coal mines and 
workmen employed in the coal- mining industry. 


and that at least one member of the Advisory 
Committee shall be a woman. 

(3) The chairman of the Advisory Committee 
shall be an officer of the Central Government 
appointed by the Central Government. 

%• (1) The Central Government may appoint 
and a Coal Mines Labour Wei- 
Vowers of officers, fare Commissioner and such 
number of Inspectors, Welfare Officers and other 
staff as it thinks fit to supervise and carry out 
measures financed from the Fund. 

(2) Any person so appointed shall be deemed 
to be a public servant within the meaning of 
section 21 of the Indian Penal Code, I860. 

(8) The Commissioner or any Inspector or 
Welfare Officer may, with such assistance, if any, 
as he thinks fit, enter at all reasonable times any 
place which he considers it necessary to enter 
for the purpose of supervising or carrying out 
the measures financed from the Fund, and may 
do therein anything necessary for the proper 
discharge of his duties. 

10 . (1) The Central Government may, by 

Power to mahe notification in the official 
Gazette, and subject to the 
condition of previous publication, make rules to 
carry into effect the purposes of this Act. 

(2) Without prejudice to the generality of the 
foregoing power, rules made under this section 
may provide for — 

(i) the manner in which the duty levied under 
sub.section (l) of section 3 shall be collected, 
the persons who shall be liable to make the pay- 
ments, the making of refunds, remissions and 
resoveries, the deduction by collecting agencies 
of a percentage of the realizations to cover 
the cost of coliestion, and the procedure to be 
followed in remitting the proceeds to the Reserve 
Bank of India ; 

(ii) the composition of the Housing Board, 
the manner in which its members shall be chosen, 
the term of office of its members, the allowances 
if any payable to them and the manner in 
which the Housing Board shall conduct its 
business, including the number of members neces- 
sary to form a quorum at a meeting thereof; 

(Hi) the books of account to be maintained 
by the Housing Board, and the form of its 
financial estimates and statements of account; 

(iv) the composition of the Advisory Com- 
mitfeee, the manner in which its members shall be 
chosen, the term of office of its members, the 
allowances if any payable to them and the 
manner in which the Advisory Committee shall 
conduct its business; 

fzjJ the apportionment between the housing 
account and the general welfare account of the 
Fund of the expenditure on the administration 
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of the Fund and on the salaries and allowances 
of the Commissioner, Inspectors, Welfare Officers 
and other staff employed for the purposes of 
&ia Act; 

(vi) the standard of dispensary service to be 
provided by owners of collieries for the purposes 
of sub-seotion (2) of section 5, and the inspection 
and supervision of the dispensaries and other 
places at which such services are provided; 

(vii) the application by owners of collieries 
for grants-in-aid, the authority to whom and the 
manner in which such applications shall be made 
and the particulars to be specified in such appli- 
cations ; 

(via) the manner in which dispensary services 
may be provided by the Central Government; 

(ix) the conditions governing the grant of 
money from the general welfare account of the 
Fund to a Provincial Government, a local autho- 
rity or the owner, agent or manager of a coal 
mine ; 

(x) the rate of rent for housing accommoda- 
tion provided out of the housing account of the 
Fund ; 

f xi ) the conditions of service and the duties 
of Inspectors, Welfare Officers and other officers 


appointed to supervise or carry out measure 
financed from the Fund ; 

(xii) the duties and functions of the Commis- 
sioner ; 

(xiii) the furnishing by owners, agents or 
managers of coal mines of statistical or other 
information, and the punishment by fine not 
exceeding two hundred rupees of [on 9} failure to 
comply with the requirements of any rules made 
under this clause ; 

(xiv) any other matter which under this Act 
is to be or may be prescribed. 

11. (1 ) The Coal Mines Labour Welfare Fund 

RepealofOrd.VII Ordinance 1944, is hereby 
of 19M. repealed. 

(2) For the avoidance of doubts it is hereby 
declared that the provisions of section 6 of the 
General Clauses Act, 1897, shall apply to the 
repeal effected by this section. 

(S) Any balance remaining in the Fund con- 
stituted under the aforesaid Ordinance shall be 
credited to the Fund constituted under this Act, 
and shall be apportioned between the housing 
account and the general welfare account of such 
Fund in such manner as the Central Govern- 
ment may determine. 


JETHE] COAL MINES PROYIDENT FUND AND BONUS SCHEMES ACT, 1958. 

(ACT XLYI OF 1958.) 

Statement ot Objects and Reasons. 


*‘The Board of Conciliation appointed in 1947 in 
connection with certain disputes in the Bengal and 
Bihar coalfields recommended the payment of bonus 
to, and the establishment of a provident fund for, the 
employees in coal mines. With a view to implementing 
these recommendations, ' Government promulgated the 
Coal Mines Provident Fund and Bonus Schemes 
Ordinance, 1948, on the 23rd April 1948. A Coal Mines 
Bonus Scheme has since been framed under that 


Ordinance and the details of a Provident Fund Scheme 
are being woijked out. 

As the life of an Ordinance is six months, the Ordi- 
nance will cease to be efiective on the 23rd October 
1948. As the schemes which are being framed under it 
must be continued beyond that date, this Bill seeks to 
replace the Ordinance by an Act.” 

—Gazette of India, 1948, Part V, page 607. 


THE GOAL MINES PROVIDENT FUND AND BONUS SCHEMES ACT, 1948. 

(ACT XLVI of 1948.) 

[3rd September, 1948,] 

An Act to make provision for the framing of a Provident Fund Scheme and 
a Bonus Scheme for persons employed in coal mines. 


Whereas it is expedient to make provision 
for the framing of a Provident Fund Scheme 
and a Bonus Scheme for persons employed in 
^oal mines ; 

It is hereby enacted as follows ; — 

1. (1) This Act may be called the Coal Mines 
Short title and Provident Fund and Bonus 
Schemes Act, 1948. 

(2) It extends to all the Provinces of India 
and to all Acceding States which, by their In- 
struments of Accession, have accepted the sub- 
jeet.matfier of this Act as a matter with respect 


to which the Dominion Legislature may make 
laws for such States, 

2. In this Act, unless there is anything re- 

Interpretation* pugnaat in the subject or 
context, — 

(a) "bonus” means any sum of money pay- 
able to an employee in a coal mine under the 
Coal Mines Bonus Scheme framed under this 
Act ; 

(b) "coal mine" means any excavation where 
any operation for the purpose of obtaining coal 
has been or is being carried on, and includes 
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all works, macliinery, tramways, and sidings, 
whether above or below ground, in or adjacent 
feo or belonging to a coal mine : 

Provided that it shall not include any part of 
the coal mine on which a manufacturing process 
is being carried on unless such process is a pro- 
cess for coke, making or the dressing of minerals; 

(c) “contribution” means the contribution 
payable in respect of a member under the Coal 
Mines Provident Fund Scheme framed under 
this Act ; 

(d) “employee” means any person who is 
employed in any kind of work, manual or 
otherwise, in or in connection with a coal mine 
and who gets his wages directly or indirectly 
from the employer ; 

(e) “employer” means the owner of a coal 
mine as defined in clause (g) of section 3 of the 
Indian Mines Act, 1923 (iv of 1923) ; 

(f) “Fund” means the provident fund esta- 
blished under the Coal Mines Provident Fund 
Scheme; and 

(g) “member” means a member of the Fund. 

3. (1) The Central Government may, by 

Coal Mines notification in the official 

dent Fund Scheme, Gazette, frame a scheme® 
to be called the Goal Mines Provident Fund 
Scheme for the establishment of a provident 
fund for employees in coal mines and specify the 
coal mines to which the said scheme shall apply. 

(2) Any scheme framed under the provisions 
of sub-section (l) may provide for all or any 
of the matters specified in the First Schedule. 

[a] For Coal Mines Pro-vident Fund Scheme, see 
Gazette of India, 1948, Extra*Ord., page 1917. 

3. For the purposes of the Indian Income-tax 

Fund to be reccg- Act, 1922, the Fund shall 
nised under Act XI be deemed to be a recognia- 
!>/ 1922, provident fund within 

the meaning of chapter ix-A of that Act. 

5. (l) The Central Government may, by 

Coal Mines Bonus notification in the official 

Scheme. Gazette, frame a scheme to 

foe called the Coal Mines Bonus Scheme for the 
payment of bonus to employees in coal mines 
and specify the coal mines to which the said 
scheme shall apply. 

(2) k scheme framed under the provisions of 
Bub-section (l) may provide for all or any of 
the matters specified in the Second Schedule. 

6. A scheme framed under this Act may pro- 

Betrospeckve ope- vide that any of its provi- 

ration of a scheme, sions shall come into force 
either prospectively or retrospectively with effect 
from such date as may be specified in this be- 
half in the scheme. 

ModificaUon of a 7- The Central Govern- 
ment may, by notification 


in the official Gazette, add to, amend or vary 
a scheme framed under this Act. 

8. The amount of the provident fund 
Protection against standing to the credit oS 

attachment, any member in the Fund 

shall not in any way be capable of being assigned 
or charged and shall not be liable to attachment 
under any decree or order of any Court in res- 
pect of any debt or liability incurred by the 
member and neither the Official Assignee nor 
any Eeceiver appointed under the Provincial 
Insolvency Act, 1920, shall be entitled to^ or have 
any claim on, any such amount. 

(2) Any amount standing to the credit of. 
any member in the Fund at the time of his 
death and payable to his nominee under the 
Coal Mines Provident Fund Scheme shall, sub- 
ject to any deduction authorised by the said 
scheme, vest in the nominee and shall be free 
from any debt or other liability incurred by the 
deceased or incurred by the nominee before the 
death of the member. 

9. (l) Any scheme framed under this Act 

Penalty, may provide that any person 

who contravenes any of the provisions thereof 
shall be punishable with imprisonment for a 
term which may extend to six months, or with 
fine which may extend to one thousand rupees^ 
or with both. 

(2) No Court shall take cognizance of any 
offence punishable under any such scheme except 
on a report in writing of the facts constituting 
such offence made by an Inspector with the 
previous sanction of such authority as may be 
specified in this behalf by the Central Govern- 
ment. 

10. (l) The Central Government may, by 

Inspectors. notification in the official 

Gazette, appoint such persons as it thinks fit to 
be Inspectors for the purposes of the Coal Mines 
Provident Fund Scheme or the Coal Mines Bonus 
Scheme and may define their jurisdiction, 

(2) An Inspector may, in respect of any coal 
mine within bis jurisdiction, — 

(a) require an employer to furnish such in- 
formation as he may consider necessary for 
the purposes of any scheme framed under this 
Act; 

at any reasonable time enter any coal mine* 
or its office and require any one found in charge 
thereof to produce before him such accountSs 
books, registers and other documents relating to 
the employment of persons in the coal mine as 
he may consider necessary ; 

(c) examine, with respect to any matter re- 
levant to any of the purposes aforesaid, the em- 
ployer, his agent or servant or any other person 
found in charge of the coal mine or its office ot 
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whom the Inspector has reasonable cause to 
believe to be or to have been an employee in the 
ooal mine. 

( 3 ) Every Inspector shall be deemed to be a 
public servant within the meaning of section 21 
of the Indian Penal Code, i860. 

11. The amount due in respect of any con- 

Priority of pay- tribution or bonus under a 
nmit of contnbu- scheme framed under this 
over or any charges incurred 
in respect of the administra- 
tion of any such scheme, shall, where the 
liability therefor has accrued before the person 
liable has been adjudicated insolvent or, in the 
case of a company ordered to be wound up, 
before the date of such order, be deemed to be 
included among the debts, which, under section 
49 of the Presidency-Towns Insolvency Act, 1909, 
or under section 61 of the Provincial Insolvency 
Act, 1920, or under section 230 of the Indian 
Companies Act, 1913, are to be paid in priority 
to all other debts in the distribution of the pro- 
perty of the insolvent or the assets of a company 
being wound up, as the case may be. 

Eeyeal of Ordi- 12. (l) The Coal Mines 
nance VII of 1948. Provident Fund and Bonus 
Schemes Ordinance, 1948 (vil of 1948), is hereby 
repealed. 

( 2 ) Notwithstanding any such repeal, any- 
thing done or any action taken in exercise of 
any power conferred by or under the said Ordi- 
nance shall be deemed to have been done or 
taken in exercise of the powers conferred by or 
under this Act, as if this Act bad commenced on 
the 23rd day of April, 1948, 

THE FIRST SCHEDULE 
{See section 8) 

Matters to he provided for in the Coal Mines 
Provident Fund Scheme. 

1. The employees or class of employees who shall 
join the Fund, the contributions payable to the Fund 
and the conditions under which an employee may be 
exempted from joining the Fund or from payment of 
contributions. 

2. The payment of contributions to the Fund by the 
employees, or by the employers on behalf of the em- 
ployees, the rate, time and manner of payment of such 
contributions, and the manner in which such contribu- 
tions or part thereof shall be recovered fpm employees. 

3. The payment by the employer of such sums of 
money as may be considered necessary to meet the cost 
of administering the Fund and the rate at which and 
the manner in which it shall be paid. 


4. The constitution of a Board of Trustees consisting 
of nominees of the« Cential Government and representa- 
tives of employers and employees nominated by the 
Central Government in consultation with the represen- 
tative organisations concerned, subject to the condition 
that the number of the representatives of the employees 
shall not be less than the number of the representatives 
of the employers; the number of Trustees and the 
terms and conditions under which they may be nomi'' 
nated, and the time, place and procedure of meetings of* 
the Board. 

5. The appointment of officers and servants of the 
Board and the opening of regional and other offices. 

6. The manner in which accounts shall be kept, the 
investment of moneys belonging to the Fund, the pre*" 
paration of a budget, the audit of accounts and the 
submission of reports to the Central Government 

7 The conditions under which withdra vals from the 
Fund may be permitted and any deduction or forfei- 
ture may be made and the maximum amount of such 
deduction or forfeiture. 

8. The fixation of the rate of interest payable to 
members by the Central Government in consultation 
with the Board of Trustees. 

9. The form in which an employee shall furnish 
particulars about himself and his family when required. 

10. The nomination of a person to receive the amount 
standing to the credit of a member after his death and 
the cancellation or the change of such nomination. 

11. The registers and records to be maintained by 
the employer and the returns to be furnished by him. 

12. The form or design of an identity card or a token 
or a disc for purposes of identifying any employee and 
for the issue, custody and replacement thereof. 

13. The fees to be levied for any of the purposes 
specified in this Schedule. 

14. Any other matter which may be necessary or 
proper for the purpose of implementing the Coal Mines 
Provident Fund Scheme. 

THE SECOND SCHEDULE 
(See section 5) 

Matters to he provided for in the Coal Mines 
Bonus Scheme. 

1. The payment of bonus dependent on the atten- 
dance of an employee in a coal mine during any period. 

2. The employees or class of employees who shall be 
eligible for the bonus and the conditions of eligibility. 

3. The rate at which the bonus shall be payable to 
an employee and the manner in which the bonus shall 
be calculated. 

4. The conduions under which an employee may be 
debarred from getting the bonus in whole or in part. 

5. The rate at which sums shall be set apart by the 
employer for payment of bonus, and the time and' 
manner of such payment, 

6. The registers and records to be maintained by the 
employer and the returns to be furnished by him. 

7. Any other matter which may be necessary or 
proper for the purpose of implementing the Goal Mines 
Bonus Scheme. 


[THE] CONTIHUANCE OF LEGAIi PROCEEDINGS ACT, 1948, 

(ACT XXXYIII OF 19^8). 

^ Statement of Objects and Beasons. 

“Section 15 (2) of the Indian Independence Act, ately before the 15th August, 1947, shall be continued by 

1947, provides inter aha that any legal proceedings or against such person as may be designated by oideie 

by or against the Secretary of State in respect of any of the Governor-General under section 9 of that or 

right or liability of the undivided India or any part otherwise, by law of the Dominion concerned. Arti- 

thereof which were pending in Indian Courts immedi- cle 12 (3) of the Indian Independence (Bights, Pro* 
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■perty and Liabilities) Order, 1947, makes the reqaisite 
provision for the continuance of such legal proceedings, 
lut only in respect of any habiUty of the undivided 
India or part thereof. This Article does not cover pro- 
ceedings in respect of any right of the undivided 
India. The Bihar Government brought to the notice 
of the Government of India the existence of a long 
pending suit which was instituted in 1983 before 
Ihe passing of the Government of India Act, 1935, in 


the name of the Secretary of State in Gouneil to esta- 
blish the right of Government to underground mine- 
rals in an estate, and since there was the possibility of 
a few more oases of a similar character pending by or 
against the Secretary of State in some of the Courts, 
an Ordinance entitled the Continuance of Legal Pro- 
ceedings Ordinance, 1948 {XII of 1948), was promul- 
gated. The object of the present Bill is to convert 
that Ordinance into an Act of the Legislature.” 

—Gazette of India, 1948, Part Y, page 464. 


[THE] CONTINUANCE OF LEGAL PROCEEDINGS ACT, 1918 


(ACT XXXVIII OF 1948) 

[3rd Septe^nleVf 1948J 

An Act to provide for the continuance of certain legal proceedings by or against 

the Secretary of State. 


Whereas it is expedient to provide for the 
continuance of certain legal proceedings by or 
apinst the Secretary of State in respect of any 
right of India or any part of India which 
were pending immediately before the 15th day 
of August 1947 ; 
a. This Act has been applied to— 

(a) Chota Nagpur Division and Santal Parganas 

District— see Bihar Gazette, 1948, Part 11, 
page 2515 ; 

(b) excluded and partially excluded areas in 
the Province of Madras subject to certain 
modifications— see Fort St. Georgs Gazette, 
1948, Part I, page 1047. 

(c) Jaunsar-Babar Pargana in Dehradun Dis- 

trict and the portion of Mirzapur District 
which lies to the south of Kaimur Hills, 
see U. P. Gazette, 1948, Part I, page 720. 
li; is hereby enacted as follows : — 

1. (l) This act may be called the Continu- 
Slmt title and ance of Legal Proceedings 
Act. 1948. 

(2) It extends to all the Provinces of India. 
^ 2. In this Act “the appointed day” means 
Interpretation. the 15th day of August, 1947. 
Continuance of 3. Any legal proceedings 
legal proceedings, which immediately before 
the appointed day, — 

(a) were pending by or against flie Secretary 
of State in any Court within the territories 
which as from the appointed day became the 
territories of India by virtue of sub section (1) 
of section 2 of the Indian Independence Act, 
1947, and 


(b) were in respect of any right of India or 
any part of India, 
shall — 

(t ) if the right in question was that of the 
Governor. General in Council, be continued by 
or against the Dominion of India; 

(ii) if the right in question was that of the 
former Province of Bengal or the Punjab, be 
continued by or against the Province of West 
Bengal or East Punjab, as the case may be; 
and 

(Hi ) if the right in question was that of any 
Governor’s Province other than Bengal, the 
Punjab, the North-West Frontier Province or 
Sind, be continued by or against that Province. 

In computing the period of limitation 
Exclusion of time prescribed for any appeal 
in computing period or application to a Court 
of limitation. respect of any such pro- 

ceedings as aforesaid, the period from the 
appointed day up to the 28th day of May, 1948 
shall be excluded. 

The Continuance of Legal Proeeed- 
Eepeal. Ordinance, 1948, is 

hereby repealed. 

(2) Anything done or any action taken in 
exercise of any powers conferred by or under 
the said Ordinance shall be deemed to have 
been done or taken in exercise of powers eon- 
ferred by or , under this Act as if this Act had 
commenced on the 2Sfch day of May, 1948. 


[THE] COTTON TEXTILES CESS ACT, 1958. 

(ACT YII OF 1958). 

Statement of Objects and Reasons. 

**Tbe Government of India have recently relaxed stock-holders, for the benefit of the public revenues, 

ibeir controlled prices of cotton textiles, and are now the difference between the old and the new prices of 

leaving the fixation of prices to the industry, who have cloth, At present Government have no power to collect 

assured Government that they will fix reasonable prices. this cess, and the Bill is designed to give them this 

Government have decided to collect from mills or power.” — Gazette of India, 1948 Part V, page 77. 
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(ACT VII OF 1948) 

[1st Marohi 19i8j 

An Act to impose a cess on certain cotton textiles manufactured in the 
Provinces of India, 


Whereas it is expedient to impose a cess 
on certain cotton textile manufactured in the 
Provinces of India ; 

It is hereby enacted as follows *. — 

Short title, extent 1. (l) This Act may be 
md oommencemenu called the Cotton Textiles 
Cess Act, 1948. 

(2) It extends to all the Provinces of India. 
(8) It shall be deemed to have come into 
force on the Slat day of December 1947. 

Definitions. 2. In this Act, unless there is 
anything repugnant in the subject or context, — 

(a) “cloth” and “yarn” mean respectively 
the cloth and yam of which prices fixed by any 
order made under section 3 or continued by 
section 17 of the Essential Supplies (Temporary 
Powers) Act, 1946, were in force immediately 
before the commencement of this Act ; 

(h) “producer” means a person engaged in 
the production of cloth or yarn or both by power 
as defined in clause (f) of section 2 of the Fac- 
tories Act, 1934. 

3. The Central Government may, by notifi- 
Levy of Cess. cation in the official gazette, 
levy on any cloth or yarn held in stock by a 
producer or a wholesale dealer on such date as 
the Central Government may fix in this behalf 
a cess at such rate as may be specified in the 
notification. 

Where before the date mentioned in sec- 
Effect on tion 3 a producer or whole- 

Contracts. sale dealer has made a con- 

tract pf sale in respect of any cloth or yarn on 
which a cess is levied under that section, it shall 
be lawful for him to charge the amount of the 
tjess to the buyer in addition to the contract 
price. 

5, The cess shall he paid by the producer or 
Payment of Cess, the wholesale dealer as the 

case may be to such authority within such time 
and in such manner as may be specified in the 
notification. 

6. If any cess payable under this Act is not 
Penalty for non- paid as prescribed, it shall 

payment. be deemed to be in arrears 


and the authority appointed in this behalf by 
the Central Government may, after such en- 
quiry as he deems fit, impose on the producer or 
the dealer a penalty not exceeding the amount 
of cess in arrears. 

7. The amount of cess in arrears and any 

Recovery of Cess sum imposed as penalty 

and penalty. under section 6 shall, with- 

out prejudice to any other liability incurred 
under this Act, be recovered as arrears of land 
revenue. 

8. Any authority authorised by the Central 

Power of inspec Government in this behalf 

tion, entry and j^iay, with a view to secur- 
ing compliance with this 

Act, — 

(aj require any producer or dealer to furnish 
to such authority such information relating to 
his business as that authority may specify; 

(b) inspect or cause to he inspeoted any books 
or other documents belonging to or under the 
control of such producer or dealer : 

(c) enter and search or authorise any person 
to enter and search any premises and seize or 
authorise any person to seize any cloth or yarn 
in respect of which he has reason to believe that 
a contravention of this Act has been or is about 
to be committed. 

9. (I) Whoever evades or attempts to evade 

Penalty for eva- the payment of cess pay- 

f^J Under this Act 
order under sec- 0^ fails to comply with any 
tion 8. order issued to him under 

clause (a) of section 8 or furnishes any informa- 
tion which is false and which he knows or has 
reasonable cause to believe to he false or does 
not believe to be true, shall he punishable with 
imprisonment which may extend to 6 months 
or with fine which may extend to two thousand 
rupees or with both. 

(2) Any Court trying any offence under this 
Act may order that any cloth or yarn together 
with the packages or coverings thereof in res- 
pect of which the Court is satisfied that of- 
fence under this Act has been committed shall 
be forfeited to the Central Government. 


[THE] DAMODIR VALLEY CORPORATION ACT, 1958. 

(ACT XIV OF 1958). 

Statement of Objects and Reasons. 

®‘The Damodar river rises in western Bihar and during tbe rains which, apart from being generally 
flows generally in a south-easterly direction into Bengal, wasted, at times causes great damage to life and pro- 
It it a seasonal river having a large flow of water perty. It is now proposed to harness the water of this 
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river and some of its tributaries and utilise it in 
multiple development of the Damodar Valley and the 
adjoining area. 

This Bill seeks to set up a Corporation, called the 
Damodar Valley Corporation on the lines of the 
Tennessee Valley Authority in the U, S. A, It will be 
an autonomous body within the framework of the 
enactment. Its objects, constitution and powers are 
laid down in the Bill. Briefly, its main function will 
be to control flood in the Damodar, generate electric 
power for disribution and provide water for irrigation 
and other purposes. In addition, the Corporation will 
endeavour to promote economic development of the 
Damodar Valley and the adjoining areas. It will con- 
sist of three members including the Chairman, These 


three members and the secretary and treasurer wili 
be appointed by the Central Government. The Cor- 
poration will have power to acquire land and construct 
or cause to be constructed such dams, barrages, reser- 
voirs, power houses and power structures, electrical 
transmission lines, irrigation and navigation works as 
may be necessary. The capital required by the Cor- 
poration will be provided by the Central Government 
and the Governments of Bihar and West Bengal. The 
profits and losses will be distributable between these 
three Governments in certain agreed proportions. 

The provisions of this BUI are designed to give efleeb 
to the broad outlines of the agreement reached between 
the three Governments concerned.” 

—Gazette of India, 1948, Part V, page r595. 


[THE] DAMODAE VALLEY GOEPORATION ACT, 1948. 

(ACT XIV OE 1948)^ 

[^7t}i March 1918] 

An Act to provide for the establishment and regiilation of a Corporation for the 
development of the Damodar Valley in the Provinces of Bihar and West Bengal, 


Whereas ifc is expedient to provide for the 
establishment and regulation of a Corporation 
for the development of the Damodar Valley in 
the Provinces of Bihar and West Bengal : 

And WHEREAS in pursuance of s. 103, Gov- 
ernment of India Act, 1935 (26 Geo. v, c. 2), 
resolutions have been passed by all the Chambers 
of the Provincial Legislatures of the said Pro- 
vinces to the effect that certain matters dealt 
with in this Act which are enumerated in 
the Provincial Legislative List should be regulat- 
ed in those Provinces by Act of the Dominion 
Legislature ; 

It is hereby enacted as follows : 

[a] Eor Select Committee Report, See Gazette of 
India, 1948, Part V, page 41. 

PART I 
Introductory 

Short title, extent 1. (l) This Act may be 
and commencement, called the Damodar Valley 
Corporation Act, 1948, 

(2) It extends to the Provinces of Bihar and 
West Bengal, 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint in this behalf.^ 

[a] This Act came into force on 2nd April 1948 — 
(See Gazette of India, 1948, Part I, page 391.) 

2. Hi this Act, unless there is anything repug- 

Interpietation. nant in the subject or 
C5ontext, — 

(1) “Corporation” means the Damodar Valley 
Corporation ; 

(2) “Damodar Valley” includes the basin of 
the Damodar river and its tributaries ; 

(3) “member’* means a member of the Corpo- 
ration and includes the Chairman ; 

(4) 'participating Governments” mean the 
Central Government, the Provincial Government 


of Bihar and the Provincial Government of 
West Bengal; 

(6) “prescribed” means prescribed by rules^ 
made under S. 59; 

(6) “Provincial Government” means the Gov- 
ernment of Bihar or as the case may be of 
West Bengal, and “Provincial Governments” 
mean the Governments of Bihar and of West 
Bengal ; 

(7) “regulation” means the regulations n 3 ade 
by the Corporation under S. 60. 

PART II 

Establishment op the Corporation 

3. (l) With effect from such date as the 

Incorforat%on, Central Government may^ 
by notification in the official Gazette, appoint 
in this behalf, there shall be established a Cor- 
poration by the name of the Damodar Valley- 
Corporation.^ 

(2) The said Corporation shall be a body cor- 
porate having perpetual succession and a com- 
mon seal, and shall by the said name sue and 
be sued. 

[a] For establishment of Damodar Valley Corpora- 
tion wish efiect from 7th July 1948 — See Gazette of 
India, 1948, Part I, page 831. 

'^4. (l) The Corporation shall consist of a 

Constitution of the Chairman and two other 
Corporation. members appointed by th© 

Central Government after consultation with the 
Provincial Governments. 

(2) A person shall be disqulified for being 
appointed, or for continuing as, a member of 
the Corporation — 

(a) if he is a member of the Central or any 
Provineial Legislature; or 

(b) if he has, directly or indirectly, any in- 
terest in a subsisting contract made with, or in 
any work being done for, the Corporation except 
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■as a sbereholder (other than a director) in an 
incorporated company provided that where he 
is a shareholder, he shall disclose to the Govern- 
ment the nature and extent of shares held by 
him in such Company. 

(3) No act or proceeding of the Corporation 
-shall be invalid by reason only of the existence 
of any vacancy amongst its members or any 
defect in the appointment of a member thereof. 

GondUion of ser- 5. (l) Every member shall 
vice of meinbers. be a whole time servant of 
4he Corporation. 

(2) The remuneration and other conditions of 
service of the members shall be such as may be 
prescribed. 

6. (1) The secretary and the financial adviser 
A'ppointmefit of of the Corporation shall be 
offcers and servants, appointed by the Central 
Government. 

(2) The secretary shall be the chief executive 
officer of the Corporation. 

(3) The Corporation may appoinn such other 
officers and servants as it considers necessary for 
the efficient performance of its functions. 

Coniikom of ser- Tie pay and other con 

Vice of officers and ditions of service of the 
servants, officers and servants of the 

Corporation shall — 

(a) as respects the secretary and financial ad- 
Tiser, be such as may be prescribed ; and 
(h) as respects the other officers and servants, 
foe such as may be determined by regulations. 

8. The functions and duties of the financial 
Functions and duties adviser shall be such as 

of the f%nanc%al adviser, may be prescribed. 

9. No person who has directly or indirectly, by 
General disgiMli- ^mself or his partner or 

fication of all agent, any share or interest 
officers and ser- in any contract, by or on be- 
half of the Corporation , or in 
any employment under, by or on behalf of the 
Corporation otherwise than as an officer or servant 
thereof, shall become or remain an officer or 
servant of the Corporation. 

10. Subject to any rules made under S. 59 the 
Appointment of Corporation may from time 

Advisory Commit^ to time appoint one or more 
Advisory Committees for the 
purpose of securing the efficient discharge of the 
functions of the Corporation, and in particular 
for the purpose of securing that those functions 
are exercised with due regard to the circum- 
stances and requirements of particular local 
areas. 


PART III 

Functions and Powers of the 
Corporation 
General 

Limits of Damo- (i) The Central Gov- 

dar Valley and area ernment shall, by notifiea- 
of operation. tion in the official Gazette, 

specify the limits of the Damodar Valley, 

(2) The Corporation shall carry out all or any 
of its functions and exercise all or any of its 
powers within the Damodar Valley. 

(3) The Central Government may, after con- 
sultation with the Provincial Governments, by 
notification in the official Gazette, direct that the 
Corporation shall carry out such function and 
exercise such power in such other area as may 
be specified therein and the area so specified shall 
be called the “area of operation” of the Cor- 
poration. 

Functions of the 12. The functions of the 
Corporation. Corporation shall be — 

(a) the promotion and operation of schemes 
for irrigation, water supply and drainage, 

(h) the promotion and operation of schemes 
for the generation, transmission and distribution 
of electrical energy, both hydro-electric and 
thermal, 

(c) the promotion and operation of schemes 
for flood control in the Damodar river and its 
tributaries and the channels, if any, excavated 
by the Corporation in connection with the scheme 
and for the improvement of flow condition in 
the Hooghly river, 

(d) the promotion and control of navigation in 
the Damodar river and its tributaries and chan- 
nels, if any, 

(e) the promotion of afforestation and control 
of soil erosion in the Damodar Valley, and 

(f) the promotion of public health and the 
agricultural, industrial, economic and general 
well-being in the Damodar Valley and its area 
of operation. 

Irrigation and water-supply, 

13. The Corporation may, with the approval 
Provision for irn- of the Provincial Go^ern- 
gaiion and water- ment concerned which shall 
not be unreasonably with- 
held construct canals and distributaries and 
maintain and operate them : 

Provided that the Provincial Government 
may, after giving notice and subject to the pay- 
ment of fair compensation, take over the main- 
tenance and operation of any such canal or 
distributary. 

Bates for supply 15. (l) The Corporation 
of water for irriga- may, after consultation with 
the Provincial Government 
concerned, determine and levy rates for the bulk 
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supply of water to that Government for irriga- 
tion, and fix the minimum quantity of water 
which shall be made available for such purpose; 

(2) The rates at which such water shall be 
supplied by the Provincial Government to the 
cultivators and other consumers shall be fixed 
by that Government after consultation with the 
Corporation. 

15. The Corporation may detennine and levy 

Bates for supply rates for bulk supply and 

of toaier for indiiS' retail distribution of water 
mal and domestic for industrial and domestic 
purposes. purposes and specify the 

manner of recovery of such rates. 

16. If, with a view to operating its schemes, 

Supply of water Corporation has stop- 

to those whose sup- ped or reduced the supply of 
ply has been stop- water to any person for 
ped or reduced. agricultural, industrial or 

domestic purposes which such person was, prior 
to such stoppage or reduction, enjoying by virtue 
of any prescr^tive right, the Corporation shall 
arrange such supply of water on the same 
terms as before. 

17. Save as otherwise prescribed, no person 

Construction of shall construct, operate or 

dam,etc.,pYolnhiied in fiie Damodar 

ST/ ihfcorllm- ‘'Galley any dam or other 
tion. work or any installation for 

the extraction of water without the consent of 
the Corporation. 

Supply and generation of electrical energy , 

Supply and gene- 18. Notwithstanding any- 

ration of electneal thing contained in the 
Indian Electricity Act, 1910 
(IX of 1910) or any licence granted thereunder ; 

(i) No person shall without the permission of 
the Corporation — 

(a) sell electrical energy to any consumer in 
the Damodar Valley where the energy is taken 
by the consumer at a pressure of 30,000 volts or 
more; 

(b) transmit electrical energy in the Damodar 
Valley at a pressure of 30,000 volts or more; 

(c) generate any electrical energy at an ins- 
tallation having an aggregate capacity of more 
than 10,000 kilowatts in any part of the Damo- 
dar Valley lying to the north of a straight line 
drawn east to west passing through a point at 
latitude twenty.two degrees, fourteen minutes 
and forty- seven seconds and longitude eighty- 
seven degrees, fifty one minutes and forty-two 
seconds except such portion of the municipal 
area of Burdwan as may lie to the north of such 
straight line : 

Provided that nothing in sub clause (c) shall 
apply to any person who was at the commence- 
ment of this Act, generating electrical energy at 


an installation having an aggregate capacity oi 
more than 10,000 kilowatts, so long as the capa- 
city of such installation is not increased: 

Provided further that nothing in sub-clause 
(c) shall apply to the power station installation 
of the fertiliser factory at Sindri having an aggre- 
gate capacity of 80,000 kilow^atts so long as the 
capacity of such installation is not increased 
beyond 80,000 kilowatts. 

(ii) The Corporation may sell electrical energy 
to any consumer in the Damodar Valley but no 
such sale shall except with the permission of the 
Provincial Government concerned be made to 
any consumer requiring supply at a pressure of 
less than 30,000 volts. 

(iii) The Corporation may, with the permis- 
sion of the Provincial Government concerneda 
extend its transmission system to any area 
beyound the Damodar Valley and sell electrical 
energy in such area. 

19. (1) Where any licence granted under the 

Effect on existing Indian Electricity Act, 1910, 

licences, becomes inoperative wholly 

or partly by virtue of the provisions of section 
18, the licence shall be deemed to have been 
revoked or modified so as to be consistent with 
those provisions. 

(2) Where a licence is deemed to have been 
revoked under sub- section (1), the Corporation 
shall purchase the undertaking of the licensee^ 
and where a licence is modified under that sub- 
section the Corporation shall, at the option of 
the licensee, either purchase the undertaking oi 
pay fair compensation to the licensee. 

(3) The purchase price or the amount oi 
compensation payable by the Corporation under 
sub- section (2) shall be such as may be agreed 
to between the Corporation and the licensee or, 
in the event of disagreement, as may be deter- 
mined by arbitration, 

20 . The Corporation shall fix the schedule of 

Charges for sup- charges for the supply of 

ply of electrical electrical energy, including 
the rates for bulk supply and 
retail distribution, and specify the manner of 
recovery of such charges ; 

Provided that the Corporation may in any 
contract for bulk supply of electrical energy 
impose such terms and conditions including a 
retail rate schedule as it may deem necessary or 
desirable to encourage the use of electrical 
energy. 

Other activities 

21 . (l) The Corporation may establish, main»^ 

Other activities of tain and operate lahora- 

the Corporation. tories, experimental and 
research stations and farms for conducting 
experiments and research for — 
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(a) utilising the water, electrical energy and 
other resources in the most economical manner 
for the development of the Damodar Valley, 

(b) determining the effect of its operations 
on the flow conditions in the Hooghly river, 

(c) making improvements in navigation con- 
ditions in the port of Calcutta, and 

(d) carrying out any other function specified 
under section 12. 

(2) The Corporation may set up its own 
planning, designing, construction and operating 
agencies, or make arrangements therefore with 
the participating Governments, local authorities, 
educational and research institutions or any 
person carrying on the business of an architect, 
an engineer or a contractor. 

Powers, 

22i (1) The Corporation shall have the power 

General powei s of to do anything which may he 
the Cor'goraiioju necessary or expedient for 
the purposes of carrying out its functions under 
this Act. 

(2) Without prejudice to the generality of 
the foregoing provisions, such power shall include 
the power — 

(%) to acquire and hold such movable and 
immovable property as it may deem necessary 
and to lease, sell or otherwise transfer any such 
property; 

(ii) to construct or cause to be constructed 
such dams, barrages, reservoirs, power houses, 
power structures, electrical transmission lines 
and substations, navigation works, irrigation, 
navigation and drainage canals and such other 
works and structures as may be required ; 

(Hi) to prevent pollution of any water under 
its control and to take all measures to prevent 
discharges into such water effluents which are 
harmful to water supply, irrigation, public health 
or fish life ; 

(iv) to stock its reservoirs or water courses 
with fish and to regulate or prohibit taking out 
fish from the water under its control; 

(v) to undertake resettlement of the popula- 
tion displaced by the dams, acquisition of land 
for reservoirs and protection of watersheds; 

(m) to aid in the establishment of co-opera- 
tive societies and other organisations for the 
better use of facilities made available by the 
Corporation; 

(vii) to undertake measures for the preven- 
tion of malaria. 

23. (l) The Corporation may, after giving 

Power to close roads notice to the persons oon- 
mid oyen spaces. cerned or to the public 

generally. — 

(a) turn, divert or discontinue the public use 


of, or permanently close, any road or any part 
thereof, or 

(b) discontinue the public use of, or per- 
manently close, any open space or any part 
thereof. 

(2) Whenever the Corporation discontinues 
the public use of, or permanently closes, any road 
or open space, the Corporation shall pay reason- 
able compensation to every person — 

(a) who was entitled, otherwise than as a 
licensee, to use such road or open space or part 
thereof as a means of access, or 

(b) whose immovable property was receiving 
air and light on account of such open space or 
part, 

and who has suffered damage — 

( 1) in any case falling under clause (a) from 
such discontinuance or closure and 

(ii) in any case falling under clause (b) from 
the use to which the Corporation has put such 
open space or part. 

( 3) In determining the compensation payable 
to any person under sub-section (2)^ the Corpo- 
ration may take into consideration any benefit 
accruing to such person from the construction, 
provision or improvement of any other road, or 
open space at or about the same time" that ihe 
road or open space or part thereof, on account 
of which the compensation is to be paid, is dis- 
continued or closed. 

(4) When any road or open space or any 
part thereof, is permanently closed under sub- 
section (l)t the Corporation may sell or lease 
such part of it as is not required for its pnrposeso 

2^. ( 1 ) Notwithstanding anything contained 

Powers under cer- in the Acts specified in 
tain oilier enactments, column one of Part I of 
the Schedule, the Corporation may carry out all 
or any of the functions and exercise all or any 
of the powers of a Provincial Government in the 
Damodar Valley under the provisions of such 
Acts specified in column two thereof against each 
item of column one. 

(2) Notwithstanding anything contained in 
the Acts specified in column one of Part II of 
the Schedule, any officer authorised by the 
poration may carry out all or any of the func- 
tions and exercise all or any of the powers of a 
Canal Officer collector, or Forest Officer, as the 
case may be, in the Damodar Valley under the 
provisions of such Acts specified in column two 
thereof against each item of column one. 

Co-operation and avoidance of submersion 

25. The Corporation shall co-operate with the 

Go-oi^eration with participating Governments, 
otUr authorities to railway authorities and local 
ence caused by sub- authorities and bodies, with 
mersion, a view to minimising the 
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inconvenience likely feo be caused by the sub- 
mersion of roads and communications and shall 
bear the cost of any realignment thereof or re- 
settlement of any population rendered necessary 
by such submersion. 

26. The Corporation shall make every en- 
Submersion of coal deavour to avoid submer- 
mines to he avoided by sion of coal or mineral 
the Coif oration, deposits and shall co- 

operate with the coal mining industry and the 
bodies set up by the participating Government 
to ensure the maintenance of supplies of sand 
for stowing purposes in coal mines and in other 
ways to minimise the inconvenience to the coal 
mining industry. 

PABT IV 


Finance, Accounts and Audit 

27. All expenditure incurred by the Central 

Fjxpmditure till the Government for and in 

Corf oration is estdb- connection with the 
establishment of the 
Corporation up to the date of its establishment 
shall be treated as the capital provided by 
the Central Government to the Corporation 
and such capital shall be adjusted between the 
Participating Governments in accordance with 
the provisions of sections SO to 36. 

28. All property acquired and works con" 

Vesting of f roper ty structed for the purposes 

m the Corporation, of the Damodar Valley 
scheme before the establishment of the Corpora- 
tion shall vest in the Corporation and all income 
derived and expenses incurred in this behalf 
shall be brought into the books of the Cor- 
potation. 

29. (l) The Corporation shall have its own 

Fund of the Coipora- fund and all receipts of 

the Corporation shall be 
carried thereto and all payments by the Cor- 
poration shall be made therefrom. 

(2) Except as otherwise directed by the Cen- 
tral Government, all moneys belonging to that 
fund shall be deposited in the Keserve Bank of 
India or the Agents of the Eeserve Bank of 
India or invested in such securities as may be 
approved by the Central Government, 


Liabilities of Parti- Participating 

eipatmg Governments to Goverriments shall, as 
provide capital to the hereinafter specified 
Corporation, provide the entire capi- 

tal required by the Corporation for the comple- 
tion of any project undertaken by it, 

31. Each Participating Government shall 
Payment by Parti- provide its share of the 
cipaiing Government on capital on the dates spe- 
Sftoifud date. gy jgg Corpora- 

iion and if any Government fails to provide 


such share on such dates the Corporation may 
raise loan to make up the deficit at the costs of 
the Government concerned. 

32. The Corporation shall have power to 

Expenditure on objects Spend such sums as it 

other than imgafion, thinks fit on objects 
VOWCT and flood control, authorised under this 
Act other than irrigation, power and flood con- 
trol and such sums shall be treated as common 
expenditure payable out of the Fund of the 
Corporation before allocation under section 32. 

33. The total capital expenditure chargeable 

Allocation of expendi- to a project shall be allo- 

ture chargeable to pro- cated between the three 
3ect on main objects. 

irrigation, power and flood control as follows, 
namely : — 

(1) expenditure solely attributable to any of 
these objects, including a proportionate share of 
overhead and general charges, shall be charged 
to that object, and 

(2) expenditure common to two or more of 
the said objects, including a proportionate share 
of overhead and general charges, shall be allo- 
cated to each of such objects in proportion to 
the expenditure which, according to the estimate 
of the Corporation, would have been incurred 
in constructing a separate structure solely for that 
object, less any amount determined under clausa 
(1) in respect of that object. 

34. The total amount of capital allocated to 

Capital allocated to irrigation shall be shared 

irrigation, between the Provincial 

Governments as follows namely : — 

(1) the Government concerned shall be res- 
ponsible for the capital cost of the works con- 
structed exclusively for irrigation in its Pro- 
vince ; and 

(2) the balance of capital cost under irriga- 
tion for both the Provinces of Bihar and West 
Bengal shall be shared by the Provincial 
Governments in the proportion to their guaran- 
teed annual off-takes of water for agricultural 
purposes : 

Provided that the divisible capital cost under 
this clause shall be provisionally shared between 
them in accordance with their previously de- 
dared intentions regarding their respective 
guaranteed off-takes and any payments made 
accordingly shall be adjusted after the determi- 
nation of the guaranteed off-takes. 

35. The total amount of capital allocated to 

Capital allocated to power shall be shared 

power, ^ equally between the 

three Participating Governments. 

36. The total amount of capital up to four- 

Capital allocated to crorea of rupees 

/ lood control, allocated to flood control 
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shall be shared equally between the Central 
Government and the Government of West Bengal 
and any amount in excess thereof shall be the 
liability of the Government of West Bengal. 

37. (1) Subject to the provisions of sub-see- 

Di.sposal of profits tion (5) of section 40, the 
and deficits. iiet prodt, if any, attribut- 

able to each of the three main objects, namely, 
irrigation, power and hood control, shall be 
credited to the Participating Governments in 
proportion to their respective shares in the total 
capital cost attributed to that object. 

(2) The net deficit, if any, in respect of any 
of the objects shall be made good by the Govern- 
ments concerned in the proportion specified in 
sub-section (l) : 

Provided that the net deficit in respect of 
hood control shall be made good entirely by the 
Government of West Bengal and the Central 
Government shall have no share in such deficit. 


38. The Corporation shall pay interest on the 
Payment of m- amount of capital provi- 
terest. ded by each Participating 

Government at such rate as may, from time to 
time, be fixed by the Central Government and 
such interest shall be deemed to be part of the 
expenditure of the Corporation. 


39. For a period, not exceeding fifteen years, 


Interest, charges 
■and other expenses 
to he added to and 
receipts taken for 
reduction of capital 
costs. 


from the establishment of 
the Corporation, if the Cor- 
poration runs in deficit, the 
interest charges and all 
other expenditure shall be 
added to the capital cost 


and all receipts shall be taken in reduction of 


such capital cost. 

40. (1) The Corporation shall make provi- 

Provision for de- sion for depreciation and 
predation and re- for reserve and other funds 
zerm and other at Such rates and on such 
terms as may be specified 
by the Auditor General of India in consultation 
with the Central Government. 

( 2 } The net profit for the purposes of sec- 
tion 37 shall be determined after such provision 


has been made, 

4 i. In the event of any betterment levy being 

Corporation's imposed by a Provincial 
share m betterment Government, the propor- 
levy hy Promncial tionate proceeds thereof in 
Qovernmen s. attribut- 

able to the operations of the Corporation shall 
be credited to the Corporation. 

Borrowing of 42. The Corporation may, 

money. the approval of the 

Central Government, borrow money in the open 
market or otherwise for the purposes of carry- 
ing out its functions under this Act. 


Liability to pay 43, The Corporation 
Central taxes. liable to pay any 

taxes on income levied by the Central Govern- 
ment in the same manner and to the same ex- 
tent as a company, 

(2) The Provincial Governments shall not 
be entitled to any refund of any such taxes paid 
by the Corporation. 

44. ( 1) The Corporation, in consultation 

Budget 1,110 financial adviser^ 

shall in October each year prepare in such form 
as may he prescribed a budget for the next 
financial year showing the estimated receipts 
and expenditure and the amounts which would 
be required from each of the three Participating 
Governments during that financial year. 

(2) Printed copies of the budget shall be 
made available to each of the three Participat- 
ing Governments by the I5th day of November 
each year. 

(8) The budget shall be laid-before the Cen- 
tral and the Provincial Legislatures concerned 
as soon as may be after it is prepared. 

45. (1) The Corporation shall prepare, in 

Annual Report. such form as may be pres- 
cribed, an annual report within six months after 
the end of each financial year giving a true and 
faithful account of its activities during the pre- 
vious financial year, with particular reference 
to — 

(i) irrigation ; 

(ii) water supply ; 

( Hi ) electrical energy : 

(iv) flood control ; 

(v) navigation ; 

(vi) afforestation ; 

fviij soil erosion ; 

(vit 2 ) use of lands ; 

(zx) resettlement of displaced population ; 

(x) sanitation and public health measures; 

and 

(xi) economic and social welfare of the 
people. 

(2) The annual report shall also give a true 
and faithful account of the income and expendi- 
ture during the previous financial year, the net 
amounts attributable to each of the three main 
objects and the distribution of the capital cost 
between the three Participating Governments 
and show the progressive totals from the incep- 
tion of the Corporation and the up-to-date finan- 
cial results. 

(3) The payments provisionally made by 
each of the three Participating Governments on 
the basis of the budget estimates shall be adjust- 
ed as soon as possible in accordance with the 
allocation made in the annual report. 


1079 & 1080 A. M, 
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(4>j Printed copies of tbe annual reporb shall 
ho made available to each of the three Partici. 
pating GoTernmeata by the 15th day of October 
each year. 

(5) The annual report shall be laid before the 
Central and the Provincial Legislatures con- 
cerned as soon as may be after it is prepared. 

Olh r annual ^6. flj The Corporation 
financial siatefmnis, shall also prepare such 
oilier annual financial statements in such form 
and by sueb dates as may be prescribed. 

(^) Printed copies of each such annual finan- 
cia! statement shall be made available to each 
of the three Participating Governments by such 
date as may be prescribed, 

47. The accounts of the Corporation shall he 

Accounts and maintained and audited in 

such manner as may, in 
consultation with the Auditor General of India, 
be prescribed. 

PAET V 
Miscellaneous 

48. (l) In discharge of its functions the 

DtrtcUons hy the Corporation shall be guided 

Central Government, by such instructions on 
questions of policy as may be given to it by the 
Ceiitrai Govomment. 

(^) If any dispute arises between the Cen- 
tral Government and the Corporation as to 
whether a question is or is not a question of 
X)olicy', the decision of the Central Government 
shall be final, 

49. ( I) Save as otherwise expressly provided 

Disputes between in this Act, any dispute be- 

th& Corporation and tween the Corporation and 
Qovmimenis, Participating Govern- 

ment regarding any matter covered by this Act 
or touching or arising out of it shall be referred 
to an arbitrator who shall be appointed by the 
Chief Justice of India. 

(2 ) The decision of the arbitrator shall be 
final and binding on the parties. 

50. Any land required by the Corporation 

CampuUory acqui- for carrying out its func- 

ssHon of land for the tions under this Act shall 
Corporation. <3eemed to be needed 

for a public purpose and such land shall be ac- 
quired for the Corporation as if the provisions 
of Part VII of the Land Acquisition Act, 1894 
were applicable to it and tbe Corporation were 
a company within the meaning of clause (e) of 
section S of the said Act. 

Control of Cmiral 81. (l) The Central 
Govimment, Government may remove 

from the Corporation any member who in its 
opinion — 

(a) refuses to act, 

( b) has become incapable of actings 


(c) has so abused his position as a member 
as to render his continuance on the Corporation 
detrimental to the interest of the piibiio, or 

(d) is otherwise unsuitable to cootinuo as 
member. 

(2) The Central Government may suspend 
any member pending an enquiry against him. 

(3) No order of removal under this section 
shall be made unless the member concerned 
has been given an opportunity to submit his 
explanation to the Central Government, and 
when snch order is passed the seat of the mem- 
ber removed shall be declared vacant and an- 
other member may be appointed under section i 
to fill up the vacancy. 

(4:) A member who has been removed shall 
not be eligible for reappointment as member or 
in any other capacity to the Corporation, 

(5) The Central Government may declare 
void any transaction in connection with which 
a member has been removed under sub-sec- 
tion (i). 

(6) If the Corporation fails to carry out its 
functions, or follow the directions issued by the 
Central Government under this Act, the Central 
Government shall have the power to remove 
the Chairman and the members of the Corpora- 
tion and appoint a Chairman and members in 
their places. 

52 All acts prohibited in respect of a reserved 

Application of cer- forest under section 27 of 

tain proviszonsof the 

imjo the forests of s^a,ll be deemed to be pro- 
the Corporation, hibited in respect of any 
forest owned by or under the supervision or 
control of the Corporation and all offences in 
respect of such forest shall be punishable uuder 
the said Act as if they were committed in res- 
pect of a reserved forest. 

53. Whoever contravenes the provisions of 

Penalty, sections 17 and 18 of ibis 

Act or any rule made thereunder shall be 
punished with imprisonment for a term whiish 
may extend to six months or with fine or with 
both. 

54 . No Court shall take cognisance of an of- 

Procedure for fence under this Act except 

prosecution. on the complaint of an 

officer of the Corporation authorised by it in 
this behalf. 

55 Any officer or servant of the Corpora- 

Power of entry, tion generally or specially 
authorised by the Corporation may at ail rea- 
sonable times enter upon any land or premises 
and there do such things as may be reasonably 
necessary for the purpose of lawfully carrying 
out any of its works or of making any survey, 
examination or investigation preliminary or 
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incidental to the exercise of powers or the per- 
formance of functions by the Corporation under 
this Act. 

86. All members, officers and servants of the 

MemUrs, officers Corporation, whether ap- 

md servants of the pointed by the Central Gov- 
OorporaUon, to he ernment or the Corporation, 
public servants, Jjq deemed, when act- 

ing or purporting to act in pursuance of any of 
the provisions of this Act, to be public servants 
within the meaning of section 21 of the Indian 
Penal Code. 

87. (l) No suit, prosecution, or legal pro- 

Proteciion o f seeding shall lie against any 

act%on iaJcen under person m the employment 
iJie Act, of the Corporation for any- 

thing which is in good faith done or purported 
lo be done under this Act. 

(2) have as otherwise provided in the Act no 
suit or other legal proceeding shall lie against 
the Corporation for any damage caused or likely 
to be caused by anything in good faith done or 
purported to be done under this Act. 

88. The provisions of this Act or any rule 

Effect of other made thereunder shall have 

^ws. effect notwithstanding any- 

thing contained in any enactment other than 
this Act or any instrument having effect by 
virtue of any enactment other than this Act. 

89 The Central Government may, by noti- 

Power to malce fieation in the official 
Gazette, make rules^ to pro- 
vide for all or any of the following matters, 
namely: — 

(1) the salaries and allowances and condi- 
tions of service of members, the secretary and 
the financial adviser; 

(2) the functions and duties of the financial 
adviser; 

(B) the dams or other works or the installa- 
tions which may be constructed without the ap- 
proval of the Corporation; 


(i) the forms of the budget, the annual report 
and the annual financial statements and the 
date by which copies of the annua! financial 
statements shall be made available to the Parti- 
cipating Governments; 

( 6) the manner in which the accounts of the 
Corporation shall be maintained and audited; 

(6) the appointment of an Advisory Com- 
mittee; and 

( 1) the punishment for breach of any rule 
made under this Act. 

[a] For rules made under this section, Bee G-azetta 
of India, 1948, Fart I, page 482, 

60. (1) The Corporation may, with the 

Power to make previous sanction of the 
regulations. Central Government, by 

notification in the Gazette of India, make re- 
gulations for carrying out its functions under 
this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, in such 
regulation the Corporation may make provision 
for — 

(a) making of appointments and promotions 
of its officers and servants; 

f b) specifying other conditions of service of 
its officers and servants; 

( c) specifying the manner in which water 
rates and charges for electrical energy shall be 
recovered; 

(d) preventing the pollution of water under 
its control; 

(e) regulating the taking out of fish from 
the water under its control; 

(f) regulating its proceedings and business ; 

(g) prescribing punishment for breach of any 
regulation. 

(B) All regulations made under sub- sections 
(l) and (2) shall, as soon as possible, be pub- 
lished also in the official Gazettes of the Pro- 
vincial Governments. 


THE SCHEDULE 
{See section 24) 
FAST I 


Acts 


Provisions of the Acts specified in column (1) 


(1) 

(2) 


1, The Gauals Act, 1864 (Ben. Act V of 1864) Section 6 (Power of Provincial Government to fix and alter 

rates of tolls). 

Section 8 (Power of Provincial Government to appoint 
persons to collect tolls who may farm collection). 

2. The Indian Forest Act, 1927 i(XVI of 1927) Section 35 (Protection of forests for special purposes). 

Section 36 (Power to assume management of forests). 
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Acts 

Provisions of the Acts specified In column (1) 


0) 

(2) 

1. The Bengal Irrigation Act, 1876 (Ben. Act III 
of 1876). 

2. The Bengal Embankment Act, 1882 (Ben. Act 
II of 1882). 

3. Indian Forest Act, 1927 (XYI of 1927). 

Part HI (Power of the maintenance of canals). 

Section 41 of Part IV (Power of Canal Officer to issue notice 
to person causing obstruction). 

Section 42 of Part IV (Power of Canal Officer to causa 
obstructions to be removed). 

Part II (Powers of Collector and procedure thereon). 

Part III (Powers of Collector in cases of imminent danger 
to life or property). 

Section 36 (Power t o assume management of forests). 


[THE] DENTISTS ACT, 1948 
(ACT X¥I OF 1948) 

Statement of Obtects And eeasons. 


“Except in Bengal, where there is a Provincial 
Dental Council eetablished under a Provincial Act, 
there is no legal provision for the regulation of the 
education and training of dental practitioners or for 
the registration of qualified persons. There is also no 
restriction on the practice of dentistry by person with- 
out scientific training. It is well known that the prac- 
tice of dentistry by untrained or inadequately trained 
persons may constitute a danger to the patient. It is ac- 
cordingly proposed to constitute an Indian Dental 
Council, which will be empowered to lay down mini- 
mum standards of training, and Provincial Councils, 
which will maintain registers of persons entitled to 
practice dentistry. The Indian Dental Council will also 
be authorised to enter into agreements with correspond- 
ing authorities in other countries for the reciprocal re- 
cognition of qualifications. 

For the purposes of the preparation of the first regis- 
ter persona bolding certain specified qualifications and 
persons who do not bold such qualifications but have 
practised dentistry for a minimum period of two years 
will be entitled to registration. Thereafter entry to the 
profession will be restricted to persons who have under- 
gone a minimum standard of training. 

As the Indian Dental Council will have the responsi- 
bility of laying down standards of education and train- 
ing, only dentists who have undergone such training 


and possess recognised qualifications will be entitled to 
be elected to the Council. 

In order that simple dental aid may be made avail- 
able to the people on as wide a basis as possible, provi- 
sion IS made for the registration of dental hygienists 
who will be entitled to carry out simple extractions and 
perform minor dental work. Eegistered medical practi- 
tioners will be entitled to practise dentistry. 

The existing Bengal Dental Council will perform the 
functions of a Provincial Dental Council under thL 
Act and persons registered under the Bengal Dental 
Act will be entitled to registration without payment of 
registration fee. 

In view of the provisions of section 119 of the 
Government of India Act, 1935, persons who aie not 
British subjects of Indian domicile and who are resi- 
dents in British India and hold specified dental quali- 
fications, will be admitted to the first register but there- 
after such persons will be entitled to registration only 
if their qualifications have been recognised by the 
Indian Dental Council in pursuance of a reciprocity 
agreement. The Indian Dental Council will be debarred 
from entering into a reciprocity agreement unless by 
the law and practice of the foreign country Indians are 
permitted to enter and practise dentistry in that 
country.” 

—Gazette of India, 1947, Part V, page 425, 


THE DENTISTS ACT. 1948 
(ACT XYI OF 1948)" 

[29ih Marchi 1948 j 

An Act to regulate the profession of dentistry 


Whereas ih is expedient; to make ptOYision 
for the regulation of the profession of dentistry 
and lor that purpose to constitute Dental 
Councils; 

It is hereby enacted as follows: — 

[a] For Select Committee Report, see Gazette of 
India, 1948, Part V, page 90. 

This Act is made applicable to— 

(a) the Chota Nagpur Division and the Sontal Par- 
ganas District — See Bihar Gazette, 1948, Part 
11, page 1005; 


, (b) all the partially excluded areas in C. P. and 
Berar subject to certain modifications — See 0. F. 
& Berar Gazette, 1948, Part I, page 548, 

CHAPTER I 

INTRODUCTORY 

Short title and i, (l) This Act may be 
extent. called the Dentists Act 

1948. 

(2) It extends to all the Provinces of India. 
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2. In this Aot, unless there is anything re- 

InUYpretat%on, pugnant in the subject or con- 
text, — 

(a) “the Council’* means the Dental Council 
of India constituted under section 3; 

(h) “dental hygienist*’ means a person not 
being a dentist or a medical practitioneri who 
scales, cleans or polishes teeth, or gives instruc- 
tion in dental hygiene; 

(0) “dental mechanic” means a person who 
makes or repairs dentures and dental appliances; 

(d) “dentistry” includes — 

(i) the performance of any operation on, and 
the treatment of any disease, deficiency or lesion 
of, human teeth or jaws, and the performance 
of radiographic work in connection with human 
teeth or jaws or the oral cavity; 

(%%) the giving of any anaesthetic in connec- 
tion with any such operation or treatment ; 

(Hi) the mechanical construction or the 
renewal of artificial dentures or restorative 
dental appliances; 

(tx>) the performance of any operation on or, 
the giving of any treatment, advice or atten- 
dance to, any person preparatory to or for the 
purpose of, or in connection with, the fitting, 
inserting, fixing, constructing, repairing or renew- 
ing, of artificial dentures or restorative dental 
appliances, and the performance of any such 
operation and the giviug of any such treatment, 
advice or attendance, as is usually performed or 
given by dentists; 

(e) “dentist” means a person who practises 
dentistry; 

(f) “medicarpractitioner” means a person who 
holds a quahfication granted by an authority 
specified or notified under section 3 of the Indian 
Medical Degrees Act, 1916, or specified in the 
Schedules to the Indian Medical Council Act, 
1933, or who practises any system of medicine 
and is registered or is entitled to be registered 
in any provincial medical register by whatever 
name called ; 

(g) “prescribed” means prescribed by rules 
or regulations made under this Act; 

(li) “Provincial Council” means a Provincial 
"Dental Council constituted under section 21, and 
includes a Joint Provincial Council constituted 
in accordance wdth an agreement under section 22; 

(1) “register” means a register maintained 
under this Act ; 

(j) “recognised dental qualification” means 
any qualification for the lime being included in 
the Schedule or recognised by the Council under 
section 10; 

(li) “recognised dental hygiene qualification” 
means a qualification recognised by the Council 
under section 11; 


(l) “registered dentist,” “registered dental 
hygienist” and “registered dental mechanic” shall 
mean, respectively, a person whose name is for 
the time being registered in a register of dentists, 
a register of dental hygienists and a register of 
dental mechanics. 

CHAPTER II 

Dental Council of India 

3* The Central Government shall as soon as 
Constitution and may be, constitute a Council 
composition of consisting of the following 
members, namely: — 

(a) one registered dentist possessing a re- 
cognised dental qualification elected by the den- 
tists registered in Part A of each Provincial 
register ; 

(h) one member elected from amongst them- 
selves by the members of the Medical Council of 
India ; 

(c) not more than four members elected from 
among themselves, by the heads of dental col- 
leges in the Provinces of India which grant re- 
cognised dental qualifications ; 

(d) one member from each University in the 
Provinces of India which grants a dental quali- 
fioation, to be elected by the members of the 
Senate of the University, or in case the Univer- 
sity has no Senate, by the members of the Court, 
from amongst the members of the Medical 
Faculty of the University ; 

(e) one member to represent each Governor’s 
Province nominated by each such Provincial 
Government from persons registered either in 
a medical register or in a dental register of the 
Province ; 

(/) six members nominated by the Central 
Government, of whom at least one shall be a re- 
gistered dentist possessing a recognised dental 
qualification and practising or holding an ap- 
pointment in an institution for the training of 
dentists in a Chief Commissioner’s Province, and 
at least two shall be dentists registered in 
Part B of a Provincial register : 

Provided that pending the preparation of 
registers the Provincial Governments may nomi- 
nate to the first Council members referred to in 
parts (a) and (e) and the Central Government 
members referred to in part (f) out of persons 
who are eligible for registration in the respective 
registers and such persons shall hold office for 
such period as the Provincial or Central Gov- 
ernment may, by notification in the* official 
Gazette, specify. 

The Council shall be a body corporate by 

Incorporation of the name of the Dental 
Council. Council of India, having 

perpetual succession and a common seal, with 
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power to acquire and hold property both mov- 
able and immovable, and shall by the said name 
sue and be sued. 

5i Elections under this Chapter shall be con- 
Mode of elections, '^aoted in the prescribed 
manner, and where any 
dispute arises regarding any such election, it 
shall be referred to the Central Government 
whose decision shall be final. 

(l ) Subject to tbe provisions of this sec- 
Term of of Jico elected or nominat- 

and ^casual mean- ed member shall hold office 
for a term of five years 
from the date of his election or nomination or 
until his sueceesor has been duly elected or 
nominated, whichever is longer. 

( 2 ) An elected or nominated member may 
at any time resign his membership by writing 
under his hand addressed to the President, and 
the seat of such member shall thereupon become 
vacant. 

(8) An elected or nominated member shall be 
deemed to have vacated his seat if he is absent 
without excuse, sufficient in the opinion of the 
Council, from three consecutive ordinary meet- 
ings of the Council or, in the case of a member 
whose name is required to be included in a Pro- 
vincial register, if his name is removed from 
such register, or if he has been elected under 
clause (c ) of section 3, if he ceases to hold his 
appointment as head of a college, or if he has 
been elected under clause (b) or (d)o! section 3, 
if he ceases to be a member of the Medical 
Council of India or the Medical Faculty of the 
University, as the case may be. 

( 4 ) A casual vacancy in the Council shall be 
filled by fresh election or nomination, as the case 
may be, and the person elected or nominated to 
fill the vacancy shall hold office only for the 
remainder of the term for which the member 
whose place he takes was elected or nominated. 

( 5 ) Members of the Council shall he eligible 
for re-election or re-nomination. 

{6j No act done by the Council shall be 
called in question on the ground merely of the 
existence of any vacancy in, or defect in the 
constitution of, the Council. 

1^(1) The President and Vice-President of 

President and the Council shaU be elected 
Vica-Fresident of by the members thereof 
Council from among themselves : 

Provided that on the first constitution of the 
Council and until the President is elected, a 
member of the Council nominated by the Central 
Government in this behalf shall discharge the 
functions of the President ; 

Provided further that for five years from the 
first constitution of the Council, the President 


shall, if the Central Government so decides, ba 
a person nominated by the Central Governmeul 
who shall hold office during the pleasure of the 
Central Government, and where he is not 
already a member, shall be a member of the 
Council in addition to the members referred to 
in section 3. 

( 2 ) An elected President or Vice-President 
shall hold office as such for a term not exceed- 
ing five years and not extending beyond the 
expiry of his term as member of the Council, 
but subject to bis being a member of the Coun- 
cil, he shall be eligible for re-election. 

Staff, remunera* 8t (l) The Council 
ti(m and allowances* shall — 

(a) appoint a Secretary who may also, if so 
decided by the Council act as Treasurer ; 

(b) appoint such other officers and servants 
as the Council deems necessary to enable it to 
carry out its functions under this Act ; 

(c) require and take from the Secretary or 
from any other officer or servant such security 
for the due performance of his duties as the 
Council considers necessary ; and 

(d) with the previous sanction of the Central 
Government, fix the fees and allowances of the 
President, Vice-President and other members of 
the Council, and the pay and allowances and 
other conditions of service of officers and ser- 
vants of the Council. 

( 2 ) Notwithstanding anything contained in 
clause (a) of sub-section (l)t for the first four 
years from the first constitution of the Council, 
the Secretary of the Council shall be a person 
appointed by the Central Government, who 
shall hold office during the pleasure of the 
Central Government. 

9, ( 1 ) The Council shall constitute from 
The Mxeoutim among its members an Exe- 
Commiitea. cutive Committee, and may 

go constitute other Committees for such general 
or special puri>oses as the Council considers 
necessary for carrying out its functions under 
this Act. 

( 2 ) The Executive Committee shall consist 
of the President and Vice-President ex officio, 
and five other members elected by the Council. 

( 3 ) The President and Vice President of the 
Council shall be Chairman and Vice- Chairman, 
respectively, of the Executive Committee. 

( 4 ) A member of the Executive Committee 
shall hold office as such until the expiry of his 
term of office as member of the Council but, 
subject to his being a member of the Council, he 
shall be eligible for re-election. 

(6j In addition to the powers and duties 
conferred and imposed on it by this Act, the 
Executive Committee shall exercise and dis- 
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charge such powers and duties as may be 
prescribed. 

iQ*Jl) For the purposes of this Act, the 

Becogniiton of qualifications included in 
qualifwahons. Part I of the Schedule shall 
be recognised, dental qualifications but shall not 
©ntiUe persons other than British subjects of 
Indian domicile to registration unless by the 
law and practice of the State or country to 
which such persons belong, persons of Indian 
origin holding dental qualifications registrable 
in that State or country are permitted to enter 
and practise the profession of dentistry in such 
State or country. 

(2) Any authority in a Province of India 
which grants a qualification in dentistry not in- 
cluded in Part I of the Schedule may apply to 
the Council to have such qualification recognised, 
and the Council may, after such inquiry, if any, 
as it thinks fit, and after consulting the Govern- 
ment and the Provincial Council of the Province 
in which the authority making the application 
is Piiuated, declare that such qualification, or 
such qualification only when granted after a 
specified date shall be a recognised dental 
qualification. 

( 3 ) The qualifications included in Part II of 
the Schedule shall be recognised dental qualifi. 
cations but shall not entitle persons other than 
British subjects of Indian domicile to registration 
unless they have been declared to be recognised 
dental qualifications in accordance with the pro- 
visions of sub-section (5), 

( 4 ) The qualifications included in Part III of 
the Schedule shall be recognised dental qualifi- 
cations only for the purpose of the registration 
of British subjects of Indian domicile when the 
register is first prepared under this Act, 

(5) The Council may enter into negotiations 
with any authority in any State or country out- 
side the Province of India which by the law of 
such State or country is entrusted with the main- 
tanance of a register of dentists, for the settling 
of a scheme of reciprocity, for the recognition of 
qualifications, and in pursuance of any such 
scheme the Council may declare that a qualifi- 
cation granted by any authority in any such 
State or country, or such qualification, only 
when granted after a specified date, shall be a 
recognized dental qualification for the purposes 
of this Act : 

Provided that no declaration shall be made 
under this sub-section in respect of any qualifica- 
tion unless by the law and practice of the State 
or country in which the qualification is granted, 
persons of Indian origin holding dental qualifi- 
cations registrable in that State or country are 


permitted to enter and practise the profession of 
dentistry in that State or country. 

11. Any authority in a Province of India 
Qualifications of which grants a qualification 

denial hygienists, for dental hygienists may 
apply to the Council to have such qualification 
recognised, and the Council may, after such 
inquiry, if any, as it thinks fit, and after con- 
suiting the Government and the Provincial 
Council of the Province in which the authority 
making the application is situated, declare that 
such qualification, or such qualification only 
when granted after a specified date, shall be a 
recognised dental hygiene qualification for the 
purposes of this Act. 

12. The Council may prescribe the period and 
Qualifications of nature of an apprenticeship 

dental mBchamcs, or training which shall be 
undergone and the other conditions which shall 
be satisfied by a person before he is entitled to 
be registered under this Act as a dental mechanic. 

13. Notwithstanding anything contained in 
Effect of re- hny other law, but subject to 

cognition, the provisions of this Act, 

(a) any recognised dental or dental hygiene 
qualification shall be a sufficient qualification 
for enrolment in the appropriate register of any 
Province ; 

(h) no person shall, after the first registers 
are compiled under this Act, be entitled to be 
enrolled in any register as a dentist or dental 
hygienist unless he holds a recognised dental or 
dental hygiene qualification or as a dental 
mechanic unless he has undergone training which 
satisfies the prescribed requirements referred to 
in section 12. 

1-1. Every authority in a Province of India 
T> which grants any recognised 

information as to or dental hygiene 

courses of study and qualification shall furnish 
training and exami'- such information as the 
Council may from time to 
time require as to the courses of study and 
training and examinations to be undergone in 
order to obtain such qualification, as to the agea 
at which such courses of study and examinations 
are required to be undergone, and generally aa 
to the requisites for obtaining such qualification. 
IS. (1) The Executive Committee may 
Inspections, appoint such number of Inspec- 
tors as it deems necessary to attend at any 
examinations held by authorities in the Pro- 
vinces of India which grant recognised dental or 
dental hygiene qualifications and to inspect any 
institution recognised as a training institution. 

(2) Inspectors appointed under this section 
shall not interfere with the course of any exami- 
nation but they shall report to the Executive 
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Committee on the sufficiency of every examina- 
tion at which they attend and ot the courses of 
study and training at every institution which 
they inspect, and on any other matters with 
regard to which the Executive Committee may 
require them to report. 

(3) The Executive Committee shall forward 
a copy of such report to the authority or insti- 
tution concerned and shall also forward copies 
with remarks, if any, of the authority or institu- 
tion concerned thereon to the Central Govern- 
ment and to the Government of the Province 
in which the authority or institution is 
situated. 

16. (l) When upon report by the Execu- 

Wtthdrawal of tive Committee it appears 
fecogmUon. to the Council— 

(a) that the courses of study and training or 
the examinations to be undergone in order to 
obtain a recognised dental or dental hygiene 
qualification from any authority in a Province 
of India, or the conditions for admission to 
such courses or the standards* of proficiency 
required from the candidates at such examina- 
tions are not in conformity with regulations 
made under this Actor fall short of tbe stand- 
ards required thereby, or 

(b) that an institution does not satisfy the 
requirements of the Council, 

the Council may send to the Government of 
the Province in which the authority or institu- 
tion is situated a statement to such efi'ect, and 
tbe Provincial Government shall forw^'ard it, 
along with such remarks as it may think fit, 
to the authority or institution concerned with 
an intimation of the period within w^hich the 
authority or institution may submit its ex- 
planation to the Provincial Government. 

(2) On receipt of the explanation or where 
no explanation is submitted within the period 
fixed; then on the expiry of the period the 
Provincial Government shall after consulting 
the Provincial Council forward its recommen- 
dations and those of the Provincial Council, if 
any, to the Council. 

fS) The Council, after considering the re- 
commendations of the Provincial Government 
and the Provincial Council and after such 
further inquiry, if any, as it may think fit to 
make, may declare that the qualification gran- 
■ted by the authority or institution shall be a 
recognised dental or dental hygiene qualifica. 
tion only when granted before a specified date. 

^4) The Council may declare that any recog- 
nised dental or dental hygiene qualification 
granted outside the provinces of India shall be 
recognised as such only if granted before a 
specified date. 


17. All declarations under section 10, section 

Mode of declara’ 11, Or section 16 shall be 

tions, made by a resolution passed 

at a meeting of the Council and shall forth- 
with be published in the official Ga/.ette. 

18. {!) The Council shall maintain a regisier 

The Indian Regis- of dentists to be known as 

ter. the Indian Dentists Kegis- 

ter and consisting of the entries in all the Pro» 
vincial registers of dentists. 

(2) Each Provincial Council shall supply to 
the Council twenty printed copies of the Provin- 
cial register as soon as may be after the 
1st day of April of each year, and each 
Eegistrar shall inform the Council without 
delay of all additions to and other amendments 
in the Provincial register. 

19. (1) Tbe Council shall furnish copies of its 

Information to he minutes and of the minutes 

furnished, of the Executive Committee 

and an annual report of its activities together 
with an abstract of its accounts to the Central 
Government. 

(2) The Central Government may publish in 
such manner as it thinks fit any report, copy 
or abstract furnished to it under this section. 

20. (1) The Council may, with the approval 

Poiver to make of the Central Government, 

regulations, make regulations not in- 

consistent with the provisions of this Act to 
carry out the purposes of this Chapter. 

(2) In particular and without prejudice to 
the generality of the foregoing power such regu- 
lations may — 

(a) provide for the managment of the pro- 
perty of the Council and the maintenance and 
audit of its accounts; 

(b) prescribe the manner in w^hich elections 
under this Chapter shall be conducted ; 

(c) provide for the summoning and holding 
of meetings of the Council and the Executive 
Committee, the times and places at which such 
meetings shall be held, the conduct of business 
thereat and the number of members necessary 
to constitute a quorum; 

(d) prescribe the functions of the Executive 
Committee; 

(e) prescribe the powers and duties of the 
President and Vice-President; 

( f) prescribe the tenure of office and the 
powers and duties of the Secretary, Inspectors 
and other officers and servants of the Council. 

((j) prescdbe the standard curricula for the 
training of dentists and dental hygienists, and 
the conditions for admission to courses of such 
training: 
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(h) prescribe the standards ol examinations 
and other requirements to be satisfied to secure 
for qualifications recognition under this Act : 

( i) any other matter which is to be or may 
be prescribed under this Act: 

Provided that regulations under clauses (g) 
and (h) shall be made after consultation with 
Provincial Governments. 

(3) To enable the Council to be first constitu- 
ted, the Central Government may make regula- 
tions for the conduct of the elections to the 
Council, and any regulation so made may be 
altered or rescinded by the Council in exercise 
of its powers under this section. 


CHAPTEE III 

PnoviNGiAL Dental Councils 

21. Except where a Joint Provincial Council 

Con&Utution and is constituted in accordance 

cQmpo&%Pion of Pro- ij;yith an agreement made 
vmc^alCounc^ls. section 22, the Pro- 

vincial Government shall constitute a Provincial 
Council consisting of the following members, 
namely: — 

f a) four members elected from among them- 
selves by dentists registered in Part A of the 
Provincial register ; 

(h) four members elected from among them- 
selves by dentists registered in Part B of the 
Provincial register ; 

(c) the heads of dental colleges in the Pro- 
vince which grant recognised dental qualifica- 
tions, ex officio ; 

(d) one member elected from amongst them- 
selves by the members of the Medical Council 
or the Council of Medical Eegistration of the 
Province, as the case may be ; and 

(e) three members nominated by the Provin- 
cial Government : 

Provided that in the Province of West Ben- 
gal the Board established under the Bengal 
Dentists Act, 1939, shall be deemed to be the 
Provincial Council constituted under this Act. 

22. (l) Two or more Provincial Governments 

Inte r^Provijicial may enter into an agree- 

agreemenis. ment to be in force for 

such period and to be subject to renewal for such 
further periods, if any, as may be specified in 
the^ agreement, to provide — 

(a) for the constitution of a Joint Provin- 
cial Council for all the participating Provinces, 
or 

(b) for the Provincial Council of one Province 
to serve the needs of the other participating 
Provinces. 

(2) In addition to such matters as are in this 
Act specified, an agreement under this section 
may — 


(a) provide for the apportionment between 
the participating Provinces of the expenditure 
in connection with the Provincial Council or 
Joint Provincial Council ; 

(b) determine which of the participating 
Provincial Governments shall exercise the seve- 
ral functions of the Provincial Governments 
under this Act, and the references in this Act 
to the Provincial Government shall be con- 
strued accordingly ; 

(c) provide for consultation between the 
participating Provincial Governments either 
generally or with reference to particular matters 
arising under this Act; 

(d) make such incidental and ancillary pro- 
visions, not inconsistent with this Act, as may 
be deemed necessary or expedient for giving 
effect to the agreement. 

(S) An agreement under this section shall be 
published in the official Gazettes of the partici- 
pating Provinces. 

ComyosiUon of 23. xA Joint Provincial 
J o%nt Provincial Council shall consist of 
Councils, following members, 

namely : — 

(a) two members elected from among them- 
selves by dentists registered in Part A of the 
register of each of the participating Provinces ; 

(b) two members elected from among them- 
selves by dentists registered in Part B of the 
register of each of the participating Provinces ; 

(c) the heads of dental colleges m all the 
participating Provinces which grant recognised 
dental qualifications, ex officio ; 

(d) one member elected by the Medical 
Council or the Council of Medical Registration, 
of each participating Province, as the ease may 
be ; 

(e) two members nominated by each partici- 
pating Provincial Government. 

2^1. Every Provincial Council shall be a body 

Incorporation of corporate by such name as 
Provincial Councils, jjiay be notified by the Pro- 
vincial Government in the official Gazette or in 
the case of a Joint Provincial Council, as may 
be determined in the agreement, having perpe- 
tual succession and a common seal with power 
to acquire and hold property, both movable and 
immovable, and shall by the said name sue and 
be sued. 

25. (l) The President and Vice-President of 

President and the Provincial Council shall 
Vice-President of be elected by the members 
Provincial Council. among themselves: 

Provided that for five years from the first 
constitution of the Provincial Council, the Pre. 
sident shall, if the Provincial Government so 
decides, be a person nominated by the Provin- 
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cial Government who shall hold office during 
the pleasure of the Provinoial Government, and 
where he is not already a member, shall be a 
member of the Provincial Council in addition 
to the members referred to in section 21 or 23, 
as the case may he, 

(2) The President or Vice-President shall 
hold office as such for a term not exceeding five 
years and not extending beyond the expiry of 
his term as a member of the Provincial Oouneil, 
but subject to his being a member of the Pro- 
vincial Council, he shall be eligible for re-election. 

26. Elections under this Chapter shall be 

Mode of elections, oonducted in the prescribed 

maimer, and where any dispute arises regarding 
any such election, it shall be referred to the 
Provincial Government whose decision shall be 
final, 

27, (l) Subject to the provisions of this sec. 

Term of of fye and tion, an elected or ncmi- 

casual mcancies. Bated member shall hold 
office for a term of five years from the date of 
his election or nomination or until his successor 
has been duly elected or nominated, whichever 
is longer. 

(2) An elected or nominated member may 
at any time resign his membership by writing 
under his hand addressed to the President, and 
the seat of such member shall thereupon become 
vacant. 

(8) An elected or nominated member shall 
be deemed to have vacated his seat — 

(a) if he is absent without excuse, sufficient 
in the opinion of the Provincial Council, from 
three consecutive ordinary meetings of the Pro- 
vincial Council, or 

(b) in the ease of a member whose name is 
required to be included in any Provincial 
register, if his name is removed from the regis- 
ter, or 

(c) where he has been elected under clause 

(d) of section 21 or under clause (d) oi section 
2B, if he ceases to be a member of the Medical 
Council or the Council of Medical Registration 
of the Province, as the case may be, 

(4) A casual vacancy in the Provincial 
•Council shall be filled by fresh election or nomi- 
nation, as the case may be, and the person elec- 
ted or nominated to fill the vacancy shall hold 
office only for the remainder of the term for 
which the member whose place he takes was 
elected or nominated. 

(5) Members of the Provincial Council shall 
be eligible for re-election or re-nomination. 

(S) No act done by the Provincial Council 
shall be called in question on the ground merely 
of the existence of any vacancy in or defect in 
the constitution of, theJProvincial Council, 


28. (l) The Provincial Council may, with 

Staff, remunera’ the previous sanction of the 

iion and allowances, proviucial Government, — 

(a) appoint a Registrar, who shall also act as 
Secretary and if so decided by the Provincial 
Council also as its Treasurer; 

(b) appoint such other officers and servants 
as may be required to enable the Provincial 
Council to carry out its functions under this Act, 

(c) require and take from the Registrar or 
from any other officer or servant such security 
for the due performance of his duties as the 
Provincial Council considers necessary ; 

(d) fix the salaries and allowances and other 
conditions of service of the Registrar and other 
officers and servants of the Provincial Council, 

(e) fix the rate of allowances payable to 
members of the Provincial Council. 

(2) Notwithstanding anything contained in 
clause (a) of sub-section (l), for the first four 
years from the first constitution of the Provin- 
cial Council, the Registrar of the Provincial 
Council shall be a person appointed by the Pro- 
vincial Government, who shall hold office during 
the pleasure of the Provincial Government. 

29. (l) The Provincial Council shall consti- 

Executive Com- tute from among its mem- 

mittee. berg an Executive Com- 

mittee consisting of the President and Vice- 
President ex officio, and such number of other 
members elected by the Provinoial Council as 
may be prescribed. 

(2) The President and Vice-President of the 
Provincial Council shall be Chairman and Vice- 
Chairman, respectively, of the Executive Com- 
mittee. 

(8) A member of the Executive Committee 
shall hold office as such until the expiry of his 
term of office as member of the Provincial 
Council, but subject to his being a member of 
the Provincial Council, he shall be eligible for 
re-election. 

(4) The Executive Committee shall exercise 
and discharge such powers and duties as may 
be prescribed. 

30# (l) The Provincial Council shall furnish 

Information to he such reports, copies of its 
furnished. minutes and of the minutes 

of the Executive Committee, and abstracts of 
its accounts to the Provincial Government as 
the Provinoial Government may from time to 
time require and shall forward copies of all 
material so furnished to the Provinoial Govern- 
ment to the Council. 

(2) The Provincial Government may publish 
in such manner as it thinks fit any report, copy 
or abstract furnished to it under this section. 
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CHAPTER IV 
Registration 

31. (l) The Provincial Government shall as 

Freparation and soon as may ba cause to be 

maintenance cf re- prepared in the manner 
hereinafter provided a regis- 
ter of dentists for the Province. 

(2) The Provincial Council shall upon its 
constitution assume the duty of maintaining 
the register in acoordanee vrith the provision of 
this Act. 

(5) The register of dentists shall be main- 
tained in two Parts, A and B, persons possessing 
recognised dental qualifications being registered 
in Part A and persons not possessing such qualifi- 
cations being registered in Part B. 

(4) The register shall include the following 
particulars, namely : — 

(a) the full name, nationality and residen- 
tial address of the registered person ; 

(b) the date of his first admission to the 
register ; 

(g) his qualification for registration, and the 
date on which he obtained his degree or diploma 
in dentistry, if any, and She authority which 
conferred it : 

(d) his professional address ; and 

(e) such further particulars as may be pres- 
oribed, 

32. (l) For the purpose of first preparing the 

First preparation of register of dentists, the 

register. Provincial Government 

shall, by notification in the ofiScial Gazette, con- 
stitute a Registration Tribunal consisting of 
three persons and shall also appoint a Registrar 
who shall act as Secretary of the Tribunal. 

(2) The Provincial Government shall, by the 
same or a like notification, appoint a date on or 
before which application for registration, which 
shall be accompanied by the prescribed fee, shall 
be made to the Registration Tribunal. 

(8) The Registration Tribunal shall examine 
every application received on or before the ap- 
pointed date, and if it is satisfied that the ap- 
plicant is qualified for registration under sec- 
tion 33, shall direct the entry of the name of the 
applicant on the register. 

(4) The register so prepared shall thereafter 
be published in such manneir»as the Provincial 
Government may direct, and any person ag. 
grieved by a decision of the Registration Tri- 
bunal expressed or implied in the register as so 
published may, within thirty days from the date 
of such publication, appeal to an authority ap- 
pointed by the Provincial Government in this 
behalf by notification m the official Gazette. 

(6) The Registrar shall amend the register in 
accordance with the decisions of the authority 


appointed under sub-sectionf^Jand shall there- 
upon issue to every person whose name is entered 
on the register a certificate of registration in the 
prescribed form. 

(6) Upon the constitution of the Provincial 
Council, the register shall be given into its 
custody, and the Provincial Government may 
direct that ail or any specified part of the appli- 
cation fees for registration in tie first register 
shall be paid to the credit of the Provincial 
Council. 

83. (l) A person shall be entitled on pay- 
Qualificakons for entry ment of the prescribed 
on first preparation of fee to have his name 
register, entered on the register 

when it is first prepared, if he resides or carries 
on the profession of dentistry in the Province 
and if he — 

(a) holds a recognised dental qualification, or 

(h) does not hold such a qualification but, be- 
ing a British subject of Indian domicile, has been 
engaged in practice as a dentist as his principal 
means of livelihood for a period of not less than 
five years prior ‘to the commencement of this 
Act : 

Provided that no person other than a British 
subject of Indian domicile shall be entitled to 
registration by virtue of a qualification — 

(a) specified in Part I of the Schedule unless 
by the law and practice of the State or country 
to which such person beloDgs persons of Indian 
origin holding dental qualifications registrable 
in that State or country are permitted to enter 
and practise the profession of dentistry in such 
State or country, or 

(h) specified in Part II of the Schedule unless 
the Council has, in pursuance of a scheme or re- 
ciprocity, declared that qualification to be a re- 
cognised dental qualification : 

Provided further that a person shall be en- 
titled to registration by virtue of a qualification 
specified in Part III of the Schedule only if he 
is a British subject of Indian domicile : 

Provided further that for the purposes of the 
first preparation of the register of dentists under 
this Act in the Province of West Bengal a per- 
son shall be entitled to have hia name entered in 
the appropriate Part of the register, if he is re- 
gistered on the register of dental practitioners 
maintained under the Bengal Dentists Act, 1939 
(Bengal Act xii of 1939), and no registration fee 
shall be payable by such person if he had been 
registered on or before Sist December, 1947. 

(2) A person domiciled in a Province of India 
shall be entitled on payment of the prescribed 
fee to temporary registration as a dentist for a 
period of five years, if he has been engaged in 
practice as a dentist as his principal means of 
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liTelihood for a period of not less than two years 
during the five years prior to the date of the 
oommenoement of this Act, and a person so re- 
gistered shall he entirled to permanent registra- 
tion if within a period of five years after that 
date he passes an examination winch satisfies 
the requirements of the Council. 

34. After the date apiDointed under sub-sec- 
<^uaUficaaon for tion (2) of section 32 a 

subsequent regisirahon. person shall, on payment 
of the prescribed tee, be entitled to have his. 
name entered on the register ot dentists, if ho* 
resides or carries on the profession of dentistry 
in the Province and if he — 

(i) holds a recognised dental qualification, or 
(%%) does not hold such a qualification but, be- 
ing a British subject of Indian, domicile, has 
been engaged in practice as a dentist as his 
principal means of livelihood for a period of not 
less than two years before the commencement 
of this Act and has passed, within a period of 
five years after the commencement of this Act, 
an examination recognised for this purpose by 
the Oouiicil : 

Provided thau no person other than a British 
subject of Indian domicile shall be entitled to 
registration by virtue of a qualification — 

(a) specified in Part I of the Schedule unless 
by the law and practice of the State or country to 
which such person belongs persons of Indian 
origin holding dental qualifications registrable 
in that State or country are permitted to enter 
and practise the profession of dentistry in such 
State or country, or 

(b) specified in Part II of the Schedule un- 
less the Council has, in pursuance of a scheme 
of reciprocity, declared that qualification to be a 
recognized dental qualification j 

Provided further that a person registered in 
Part B of the register shall be entitled to be 
registered in Part A thereof, if within a period 
of five years he passes an examination recognis- 
ed for the purpose by the Council. 

35. (l) After the date appointed for the re- 
SoTiUmy of apph- celpt of applications for 

eaUons for registra- registration in the first 
register of denists, ail ap. 
plications for registration shall be addressed to 
the Eegistrar of the Provincial Council and shall 
be accompanied by the prescribed fee. 

('2j If upon such application the Registrar is 
of opinion that the applicant is entitled to have 
his name entered on the register, be shall enter 
thereon the name of the applicant : 

Provided that no person, whose name has 
under the provisions of this Act been removed 
from the register of any Province, shall be en- 
titled to have his name entered on the register 


except with the approval of the Provincial 
Council from whose register his namo was re- 
moved. 

( 3 ) Any person whose application for regis- 
tration 13 rejected by the Registrar may, within 
three months from the date of such rejection, 
appeal to the Provincial Council, and the deci- 
sion of the Provincial Council thereon shall be 
final. 

(dj Upon entry in the register of a name 
under this section, the Eegistrar shall issue a 
certificate of registration in the prescribed form. 

36 (ij The Provincial Government may by 

Register of dental notification in the official 
hygienists and den- Gazette direct that the Pro- 
ial mechanics. vincial Council shall main- 

tain a register of dental hygienists or a register 
of dental mechanics. 

(2) The provisions of section 36 shall, so far 
as they may be made applicable, apply in res- 
pect of applications for registration in a register 
leferred to in this section. 

37. A person shall be entitled on payment of 

Qualification for the prescribed fee to have 

registration as a his name registered on the 
^ ental hygienist. register of dental hygienists, 

if he resides in the Province and holds a re- 
cognised dental hygiene qualification : 

Provided that for the purposes of the first 
register of dental hygienists, a person shall be 
entitled to be registered, if he has been engaged 
as a dental hygienist as his principal means of 
livelihood for a period of not less ihan two years 
prior to the date of notification under sub-sec- 
tion ( 1 ) of section 36. 

38. A person shall be entitled on payment of 

Qualification for the prescribed fee to have 

registration as a name entered in the 

dental mechanic. 

chanics, if he satisfies the prescribed require- 
ments referred to in secuon 12 ; 

Provided that for the purposes of the prepara- 
tion of the first register of dental mechanics, a 
person shall be entitled to be registered, if he 
has been engaged as a dental mechanic as his 
principal means of livelihood for a period of not 
less than two years prior to the date of notifica- 
tion under sub-section (l) of section 36. 

39. (l) The Proyincial Government may, by 

Renewal fees. notification in the official 

Gazette, direct that for the retention of a name 
in a register after the 3ist day of December of 
the year following the year in which the name is 
first entered in the register, there shall be paid 
annually to the Provincial Council such renewal 
fee as may be prescribed in respect of each 
register, and where such direction has been made, 
such renewal fee shall be due to be paid before 
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the 1st day of April of the year to which it 
^relates. 

(2) Where a renewal fee is not paid before the 
due date, the Registrar shall remove the name 
of the defaulter from the register ; 

Provided that a name so removed may be 
restored to the register on payment in such 
manner as may be prescribed. 

(8) On payment of the renewal fee, the Regis- 
trar shall in the prescribed manner endorse the 
certificate of registration accordingly. 

40. A registered dentist shall on payment of 
Entry of add%- the prescribed fee be entitled 

iimal gualijioa- fco have entered intheregls- 
ter any further recognised 
ijuaiification which be may obtain. 

41, (l) Subject to the provisions of this sec- 
Bern ov al from tion, the Provincial 

register. Council may order that 

the name of any person shall be removed from 
any register where it is satisfied, after giving 
that person a reasonable opportunity of being 
heard and after such further inquiry, if any, as 
it may think fit to make, — 

(%) that his name has been entered in the 
register by error or on account of misrepresenta- 
tion or suppression of a material fact, or 
(%i) that he has been convicted of any offence 
or has been guilty of any infamous conduct in 
any professional respect, which in the opinion 
of the Provincial Council renders him unfit to 
be kept in the register. 

(2) An order under sub-section (l) may 
direct that any person whose name is ordered 
to be removed from a register shall be ineligible 
for registration in the Province under this Act 
either permanently or for such period of % ears 
as may be specified. 

(8) An order under sub-section (1) shall not 
take 'effect until the expiry of three months 
from the date thereof. 

(4) k person aggrieved by an order under 
sul^section (l) may, within thirty days from 
the date thereof, appeal to the Provincial Gov-^ 
ernment, and the order of the Provincial Gov- 
ernment upon such appeal shall be final. 

(5) k person whose name has been removed 
from the register under this section or under 
sub-section (2) cf section 39 shall forthwith sur- 
render his certificate of registration to the Eegis- 
trar, and the name so removed shall be published 
in the official Gazette. 

42, The Provincial Council may at any time 
Eestorationio register* for reasons appearing 
to it sufficient and subject to tbe approval of the 
Provincial Government, order that upon pay- 


ment of the prescribed fee the name of a person 
removed from a register shall be restored 
thereto. 

43. No order refusing to enter a name in a 
Bar of jurisdiction. register or removing a 

name from a register shall be called in question 
in any Court. 

44. Where it is shown to the satisfaction of 
Issue 0 f duphcate the Eegistrar that a cer- 

certificates. tificate of registration 

has been lost or destroyed, the Eegistrar may, 
on payment of the prescribed fee, issue a dupli- 
cate certificate in the prescribed form, 

45. x4s soon as may be after the 1st day of 
Printing of registers. April in each year, the 

Eegistrar shall cause to be printed copies of the 
registers as they stood on the said date and such 
copies shall be made available to persons apply- 
ing therefor on payment of the prescribed charge 
and shall be evidence that on the said date the 
persona whose names are entered therein were 
registered dentists, registered dental hygienists 
or registered dental mechanics, as the case 
may be. 

46. (l) Any reference in any other law to a 
Effeci of registration, person recognised by 

law as a dentist shall be deemed to be a refe- 
rence to a dentist registered under this Act. 

(2) '^0 certificate required by or under any 
other law from a dentist shall be valid unless 
the person signing it is registered as a dentist 
under this Aet.^’ 

(3) After the expiry of two years from the 
commencement of this Act, a person who is not 
registered in Part A of the Provincial register 
of dentists shall not, except with the sanction of 
the Provincial Government, hold any appoint- 
ment as dentist in any dispensary, hospital or , 
other institution in the Province which is sup- 
ported wholly or partially from public or local 
funds : 

Provided that the provisions of this sub- 
secHon shall not apply to any such person who 
is holding such an appointment at the com- 
mencement of this Act. 

(4) After the expiry of two years from the 
publication of a register of dental hygienists in 
a Province no person whose name is not entered 
in that register shall hold appointment as‘ dental 
hygienist in any dispensary, hospital or other 
institution in the Province which is supported 
wholly or partially from public or local funds: 

(5) Any person who is a registered dentist, 
registered dental hygienist or registered dental 
mechanic in a Province may practise as such in 
any other Province. 
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CHAPTEE V 

Miscellaneous 

^1, If any person whose name is not for the 

Penalty for falsely time being entered in a 
claiming to he registered, register falsely repre 
sents it is so entered, or uses in connection with 
his name or title any words or letters reasonably 
calculated to suggest that his name is so entered, 
he shall be punishable on first conviction with 
fine which may extend to five hundred rupees, 
and on any subsequent conviction with impri- 
sonment which may extend to six months or 
with fine not exceeding one thousand rupees or 
with both. 

Misuse of titles. 53 ^ Xf any person, — 

(a) not being a person registered in a register 
of dentists, takes or uses the description of dental 
practitiocerj dental surgeons surgeon dentist, or 
dentist, or 

(b) not being a person whose name is entered 
on a register of dental hygienists, takes or uses 
in a Province where such register has been pub- 
lished, the title of dental hygienist, or 

(c) not being a person whose name is entered 
on register of dental mechanics, takes or uses 
in a Province where such register has been pub- 
lished, the title of dental mechanic, 

he shall be punishable on first conviction with 
fine which may extend to five hundred rupees, 
and on any subsequent conviction with impri- 
sonment which may extend to six months or 
with fine not exceeding one thousand rupees or 
with both. 

49. ( 1 ) After the expiry of two years from the 

Practice by unregis- commencement of this 
iered persons. Act in the case of dentists, 

and in the Provinces where a register of dental 
hygienists or dental mechanics has been prepar- 
ed under section 86 from such date as may be 
specified in this behalf by the Provincial Govern- 
ment by notification in the ofiQoial Gazette, in 
the case of dental hygienists or dental mechanics, 
no person, other than a registered dentist, regis- 
tered dental hygienist or registered dental mecha- 
nic, shall practise dentistry or the art of scaling, 
cleaning or polishing teeth, or of making or 
repairing dentures and dental appliances, as the 
case may be. or indicate in any way that he is 
prepared to so practise ; 

Provided that the provisions of this section 
shall not apply to — 

(a ) practice of dentistry by a registered medi. 
cal practitioner ; 

(b) the extraction of a tooth by any person 
when the case is urgent and no registered dentist 
is available, so however that the operation is 


performed without the use of any general or 
local anaesthetic ; 

(c) the performance of dental work or radio- 
graphic work in any hospital or dispensary 
maintained or supported from public or local 

funds 

( 2 ) If any person contravenes the provisions 
of sub-section Tij, he shall be punishable on 
first conviction with fine which may extend to 
five hundred rupees and on any subsequent con- 
viction with imprisonment which may extend to 
six months or with fine not exceeding one thou- 
sand rupees or with both. 

60. If any person whose name has been re- 

Pailure to surrender moved from a register 
certificate of registra- fails without sufficient 
cause forthwith to sur- 
render his certificate of registration, he shall be 
punishable with fine which may extend to fifty 
rupees per month of such failure and in the case 
of a continuing offence with an additional fin© 
which may extend to two rupees per day after 
the first day during which the offence continues. 

51. ( 1 ) Except as hereinafter provided, the 

Companies not to profession of dentistry 
engage %n dentistry. shall not be carried on 
by a company or other corporate body. ' 

( 2 ) The provisions of sub-seetion (l) shall 
not apply to — 

(a) company or other corporate body which 
carries on no business other than the profession 
of dentistry or some business ancillary to the 
profession of dentistry and of which the majority 
of the directors and all the operating staff are 
registered dentists ; 

(h) the carrying on of the profession of den- 
tistry by employers who provide dental treat- 
ment for their employees by registered dentists 
otherwise than for profit ; 

(c) the carrying on of the profession of den- 
tistry by any hospital or dispensary or institu- 
tion for the training of dentists or dental hygi- 
enists or by any local authority or other body 
authorised or required by law to provide dental 
treatment : 

Provided that any company or other corporate 
body carrying on the profession of dentistry at 
the date of the commencement of this Act may 
continue so to do until the expiry of three years 
from such date. 

(S) If any person contravenes the provisions 
of sub section (l), he shall be punishable with 
fine which may extend, on first conviction to 
five hundred rupees or on any subsequent con- 
viction with imprisonment which may extend to 
six months or - with fine not exceeding one 
thousand rupees or with both. 
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52. No Court] shall take cognizance of any 

Cognizance o f offence punishable under 

offences. this Act except; upon com. 

plaint made by order of the Provincial Govern- 
ment or the Provincial CounoiL 

53. The Provincial Council shall before the 

Payment' of part of end of June in each year 

fees to Council. pay to the Council a sum 

equivalent to one- fourth of the total fees realised 
by the Provincial Council under this Act during 
the period of twelve months ending on the 3lst 
day of March of that year. 

8i. (l) Whenever it appears to the Central 

Appointment of Com- Government that the 
mission of Enguiry. Council is not comply- 
ing with any of the provisions of this Act, the 
Central Government may appoint a Commission 
of Enquiry consisting of three persons, two of 
whom shall be appointed by the Centr»al Govern- 
ment. one being the Judge of a High Court, and 
one by the Council ; and refer to it the matters 
on which the enquiry is to be made. 

(2) The Commission shall proceed to enquire 
in a summary manner and reporfe to the Central 
Government on the matters referred to it to- 
gether with such remedies, if any, as the Com- 
mission may like to recommend. 

(3) The Central Government may accept 
the report or remit the same to the Commission 
for modification or reconsideration. 

(4) After the report is finally accepted, the 
Central Government may order the Council to 
adopt the remedies so recommended within such 
time as may be specified in the order and if the 
Council fails to comply within the time so 
specified, the Central Government may pass 
such order or take such action as may be neces- 
sary to give effect to the recommendations of 
the Commission. 

(5) Whenever it appears to the Provincial 
Government that the Provincial Council is not 
complying with any of the provisions of this 
Act;, the Provincial Government may likewise 
appoint a similar Commission of Enquiry in res- 
pect of the Provincial Council to make enquiry 
in like manner and pass such order or take such 
action as specified in sub- sections (3) and (4), 

55. (l) The Provincial Government may, by 

Power to make notification in the official Ga- 
zette make rules to carry out 
the purposes of Chapters III, IV and V. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such rules 
may provide for — 

(a) the management of the property of the 
Provincial Council, and the maintenance and 
audit of its accounts ; 


(b) the manner in which elections under 
Chapter III shall be conducted ; 

(c) the summoning and bolding of meetings 
of the Provincial Council, the times and places 
at which such meetings shall be held, the conduct 
of business thereat and the number of members 
necessary to form a quorum ; 

(d) the powers and duties of the President 
and Vice-President of the Provincial Council; 

(e) the constitution and functions of the 
Executive Committee, the summoning and hold- 
ing of meetings thereof, the times and places at 
which such meetings shall be held, the number 
of members necessary to constitute a quorum; 

(f) the term of office and the powers and 
duties of the Registrar and other officers and 
servants of the Provincial Council, including the 
amount and nature of the security to be given 
by the Treasurer ; 

(g) the particulars to be stated, and the proof 
of qualifications to be given in applications for 
registration under this Act ; 

(h) the fees payable for registration and the 
charge for supplying copies of the registers ; 

(t) th© form of certificates of registration 
and the manner of endorsement or renewal 
thereof ; 

(j) any other matter which is to be or may 
be prescribed under Chapters III, IV and V, 
except sub-sections (l)^ (2), (3) and of 
section 64. 

THE SCHEDULE 
(See section 10) 

RECOGNISED DENTAL QUALIFICATIONS 
Part I 

Degrees or diplomas in dentistry issued by any o! the 
following authorities : — 

(1 ) Board of Examiners, Calcutta Dental College and 
Hospital, If granted before the first day of January 
1940. 

(2) State Medical Faculty, Bengal, Calcutta, if granted 
after the 31st day of December 1939. 

(8) The University of Bombay, 

(4) The College of Physicians and Surgeons, Bom- 
bay. 

(5) The Hair Hospital Dental Board, Bombay. 

Part II 

Degrees or diplomas in dentistry issued by the follow- 
ing authorities : — 

(1) The Punjab University. 

(2) The Punjab State Medical Faculty, Lahore. 

(3) The Board of Examiners, College of Dentistry, 
Karachi, if granted before the Slst day of December 
194S. 

(4) The Royal College of Surgeons, England. 

(6) The Royal College of Surgeons, Edinburgh. 

(6) The Royal Faculty of Physicians and SurgeonE^ 
of Glasgow. 

(7) The Royal College of Surgeons, Ireland. 

(8) The Universities of Durban, London, Manches- 
ter, Birmingham, Liverpool, Leeds, Sheffield, Bristol 
St. Andrews and Belfast, and the National University 
of Ireland. 
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(9) Atlanta Southern Denial College, Atlanta, Uizn- 

^^^(10) College of Dentistry, Uunei.ity of I hnon, Ch - 

Gago, Illinois ^ 

(11) College of Dental Sur^eiy, Dyoi I iivcr^l^, 

Cheago, Ilbnoib. . , 

(12) Noith Wehtein 1 n U 1 Until Colli Chi- 

Gago, Ilhno. . , , , t , 

(ii; School ot j;ei t’-tiv, ii^l ma 1 nneisity, Indii 

napolis, Indiana. 

I'm College Of Denhntrj, Unveist^ f)fIo\^iGA\, 
Iowa 

{ lo) Denttd Sen -ol, Harvaid, Uii of Eu ton, 

Massac hu^etts 

(16) Coliegi of i)cnti‘-tn, Hn \cibitv uf N^bra^^ha, 
Omaha, Ncbra ka 

fj/j School of Dental ami Oial Surgen, CDlurnbia 
Dniverauy, New York City. 

lib} Uni V( of i\'UnB}i\Hn a, Th »uia^ I.\ang 
Dental Inaiitiko, School c»f i‘hiladclph a, 

Pen2i->lvani<i. 

\19) Terns vState Dental CnJcge, Hou t m Ik .i , 
rYij Univer' ty of Mnino-ota, M nm -ota 
/ 7/ Uni erHt> of st J.fUM, Mis^our . 


f CD Caiveraiiy of Michigan, Michigan. 

Ivti) Tufts College, Boston. 

[■-71 University of Toronto Faculty of Dentistry 
Toronio Ontario 

IV5j Dental College of McG-ili University, Montreal 
<t>uobee. 

Deutsche >lalinaerztlicbe Universitaet^ Icst’tui 

Bonn ' 

( ^7) Deutsche Uiahnaersitliche Universitaets Institut 
-Munich. 

7.^S/ Keole Dentane do Paris, Paris. 

('*9 1 iCcole Dentciiro Francaise, Pans. 

foreign qualification approved in th 3 
behalf by the Dental Council of India, or before the said 
Council IS constituted by the Central Goyernment, bt 
notification in the official Gazette. 

Part III 

The following qualifications : — 

1 1 } Post-graduate certificate of dentistry of the Uni 
versity of Vienna (2. D. S.). 

(2) Any other foreign qualification approved in thiS 
behalf by the Central Government by notification in she 
official Gazette, 


[THE] DIPLOMATIC AND CONSULAR OFFICERS (OATHS AND FEES) ACT. 1943 

(ACT XLI OF 1948). 

Statement op Objects and Reasons 


“P .01 U) tin pa 3 ny of tbc Indian Independence 
Alt, i£D7, lintHh diplunuuio and consular officers 
’lerforuMd nobual duiieb in respect of Indian nationals 
ibroad aijfl f baigi d fees therefor and for other consular 
iimctior^ for wliich ke^ were leviable. They wero also 
M tiioribcd t j 'idnimister oaths. Legal authority for the 
vtHi thubO functions existed in the Consular 
halarus iiid I eea Act, 1891, and the Commissioners for 
Dalk-^ \t*f, lhH9, passed by the Iilngbsh Parliament 

Du the pa3-in‘»' of the Indian Independence Act, 1947, 


His Majesty’s Government in the United Kingdom 
ceased to have any responsibility in the matter. It has 
therefore become advisable to provide statutory autho- 
rity for the fixation, levy and accounting of fees to bs 
charged by Indian diplomatic and consular ofucen 
abroad and ^for the administration of oaths and the 
taking of affidavits by them m much the same memner 
as was done by British diplomatic and consular ofiira..s 
prior to the Indian Independence Act, 1947. Haaea tha 
present Bill.” 

— Gazette of India, 1948, Part V, page 461* 


Tim DIPLOaMATIO and consular officers (OATHS AND FEES) ACT, 1948 

(ACT XLI OF 1948), 

[3rd September, IMS.] 

An Act to %)rovide for the administration of oaths by diplomaUc and consiilar officers and 
to prescnle the fees leviable in respect of certain of their o fficial duties. 


Whereas it is expedient to provide for the 
administration of oaths by diplomatic and con- 
sular officers and for the levy of fees in respect 
of certain official duties performed by them; > 

It IS Leieby enacted as follows: — 

1. This Act may be called the Diplomatic and 
Short htle. Consular Officers (Oaths and 

Fees) Act, 1948, 

Def%mUonh, 2 . In this Act, — 

(a) “consular officer’* includes consubgeneral 
consul, vice consul, consular agent, pro consul 
and any other person authorised to perform the 
duties of conanl-geneial, consul, vice-consul or 
consular agent; 

(h) **diplomatie officer” means any ambas- 
sador, envoy, minister, charge d'affaires, or 
seerstary of embassy or legation; and 


(c) “prescribed** means prescribed by mleg 
made under this Act. 

(l) Every diplomatic or consular officer 
Foiiersas to oaths may, in any foreign country 
and notarial acts or place wffiere he is exsr- 
cising his functions, ad- 
minister any oath and take any affidavit and 
also do any notarial act which any notary public 
may do within the Provinces of India; and every 
oati), affidavit and notarial act administered, 
sworn or done hy or before any such person 
shall be as effectual as if duly administered, 
sworn or done by or before any lawful authority 
in any Province of India. 

(2J Any document purporting to have affixed, 
impressed or subscribed thereon or thereto tha 
seal and signature of any person authorised by 
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this Act to aaminister an oath in testimony of 
any oath, affidavit or act, being administered, 
taken or done by or before him, shall be admit- 
ted in evidence without proof of the seal or 
signature being the seal or signature of that 
person, or of the official character of that person, 
i, (l) Whoever swears falsely in any oath 
Punishment for or affidavit taken or made 
offences under this accordance with the pro- 
visions of this Act shall be 
punished with imprisonment for a term which 
may extend to three years and shall also be liable 
to fine. 

(2) Whoever forges or fraudulently alters the 
•seal or signature of any person authorised by or 
under this Act to administer an oath or tenders 
in evidence, or otherwise uses, any affidavit 
having any seal or signature so forged or 
counterfeited or fraudulently altered knowing the 
-same to be forged, counterfeited or fraudulently 
altered, shall be punished with imprisonment for 
a term which may extent to three years and 
^hall also be liable to fine. 

6. Any offence under this Act may be inquir- 
Trial of of fences, ed into, dealt with, tried 
and punished in any Province of India in which 
the person charged with the offence was ap- 
prehended or is in custody, in the same manner 
and to the same extent as if the offence had been 
committed within the Province where he was 
apprehended or is in custody. 

(l) The Central Government may, from 
Power to vre- time to time, prescribe the 
scribe fees. fees to be levied in respect 

of any matter or thing done by a diplomatic or 
consular officer in the execution of his office. 

(2) All such fees shall be levied, accounted 


for and applied and may be remitted in such 
manner as may be prescribed. 

(3) A diplomatic or consular officer shall not, 
save as may be provided by any rules made in 
this behalf, ask for or take any fee or reward 
for or on account of any act or thing, or service 
done, performed or rendered by him in the exe- 
cution’.of his office. 

7. (l) Tables of the fees which may, for the 

Publication and time being, be levied under 

issue of tables of the rules shall be published 
in such manner and copies 
thereof shall be issued gratuitously to such per- 
sons as may be prescribed. 

(2) Every consular officer, and every diplo- 
matic officer in any foreign country or place 
where there is no consular officer, shall keep 
exhibited in a conspicuous place in his office a 
copy of the table of fees to be levied under this 
Act and shall permit the same to be inspected by 
any person interested therein. 

8. (l) The Central Government may make 

Power to make rules to carry out the pur- 

•rules. poses of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such rules may 
prescribe — 

(a) the scale of fees leviable under this Act 
and the manner in which such fees shall be 
levied and collected; 

(b) the remuneration, if any, payable to a 
diplomatic or consular officer in the execution of 
any of the duties vested in him by this Act: 

( c) the registers to be kept and the returns to 
be made in pursuance of this Act; and 

(d) the manner in which copies of tables of 
fees may be published and distributed. 


[THE] DISPLACED PERSONS (INSTITUTION OF SUITS) ACT, 19^8 
(ACT XLYII OF 1958). 


Statement op Objects and Reasons. 


“Under the existing law a suit to recover the money 
has to be instituted in the Court within whose juris- 
diction the defendant resides or the cause of action 
arises either wholly or in part. This bits hard displaced 
merchants from Pakistan now residing in India who 
have money claims against persons in India. These 
refugees are not in a position to bring suits against 
their debtors in the Pakistan Court within whose 


jurisdiction the cause of action may have arisen, nor 
have they sufficient means and other necessary faci- 
lities to go to the places of residence of their debtors 
in India and bring suits in the appropriate Courts 
there. This Bill accordingly seeks to make certain 
special provisions for the institution of suits by dis- 
placed persons with a view to giving a certain measure 
of relief to the refugees concerned.” 

— Gazette of India, 1948, Part Y, page 481* 


THE DISPLACED PERSONS (INSTITUTION OP SUITS) ACT, 1948. 

(ACT XLVII OF 

(4th Septemhevt 1948.) 

An Act to TTKxkc ceTtain specicd pYovisions fot the institution of suits by displaced pcTSons. 

Whereas it is expedient to make certain It is hereby enacted as follows : — 

special provisions for the institution of suits by a. This Act is made applicable to — 

displaced persons; W ^hota Nagpur Division and Santal Par- 

1081 & 1082 A. M. 
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ganas District — 8:e Dihar Gazette, 19^8, 
Part II, page 2515; 

(b) the partially excluded areas in the Province 

ol Bombay — See Bombay Gazette, 194.8, 
Part IV-A, page 488; 

(c) the excluded and partially excluded areas in 

the Province of Madras subject to certain 
modifications— Sea Port St. George Gazette, 
1948, Part I, page 1047; 

(d) Jounsai Bawar Pargana in Dehradun District 

and to the portion of Mitzapur District 
which lies to the south of Kaimur range — 
See U. P, Gazette, 1948, Part I, page 848. 

1. (l) This Act may be called the Dis- 
Short title and placed Persons (Institution 

extent. of Suits) Act, 1948. 

(2) It extends to all the Provinces of India. 

2. This Act shall remain in force for a period 

Duration. of three years only but 

upon the expiry of the said period section 6 of 
the General Clauses Act, 1897, shall apply as if 
this Act had been then repealed by a Central 
Act, 

3. In this Act, “displaced person” means any 

Definition. person who, on account of 

the setting up of the Dominions of India and 
Pakistan, or on account of civil disturbances or 
fear of such disturbances in any area now form- 
ing part of Pakistan, has been displaced from, 
or has left, his place of residence in such area 
after the ist day of March, 1947, and who has 
subsequently been residing in India. 

5. Notwithstanding anything contained in 
Institution of suits section 20 of the Code of 
by displaced persons. Oiyil Procedure, 1208 (v of 
1908) or in any other law relating to the local 
limits of the jurisdiction of Courts or in any 
agreement to the contrary, a displaced person 
may institute a suit in a Court within the local 
limits of whose jurisdiction he or the defendant 
or any of the defendants, where there are more 
than one at the time of the commencement of 
the suit, actually and voluntarily resides, or 
carries on business, or personally works for 
gain, if — 

(i) the defendant, or where there are more 
than one, each of the defendants, actually and 
voluntarily resides or carries on business, or 
personally works for gain in India and is not a 
displaced person; 

(a) the cause of action, wholly or in part, 
arises or has arisen in a place now situate within 
the territories of Pakistan; 

(in ) the Court in which the suit is instituted 
is otherwise competent to try it; and 

(iv) the suit does not relate to immovable 
property. 

5* Any suit instituted by a displa^ced person 
Validation of cer- after the 15th day of August, 
tain pending suits, x947, which if this Act had 


come into force on that day would have been 
validly instituted in pursuance of section 4 shall, 
if pending at the commencement of this Act, be 
deemed to have been validly instituted and be 
disposed of accordingly. 

Explanation . — For the purposes of this sec- 
tion a suit pending at the commencement of this 
Act includes a suit in respect of which an appeal 
lies or is pending at the commencement of this 
Act. 

6. Where any suit instituted by a displaced 

J lestoraiion of cer'^ person after the 15th day 

tain dismissed suits, of August, 1947i and before 
the commencement of this Act, which if this Act 
had come into force on that day would have 
been validly instituted in pursuance of section 4^ 
had been dismissed solely on the ground that is 
had not been validly instituted, the Court shall,, 
on application made within one month from the 
commencement of this Act, make an order 
setting aside the decree and shall proceed with 
the suit. 

7. Where in any appeal arising from a suii 

Restoration of suit instituted by a displaced 

where appeal dis- person after the 16th day 
missed. of August, 1947, and before 

the commencement of this Act, a decree had 
been passed dismissing such appeal solely on tb© 
ground that the suit had not been validly insti- 
tuted and the institution of such suit would have 
been valid if section 4 had come into force on 
the aforesaid day, the appellate Court shall, on 
application made to it within one month from 
the commencement of this Act, make an order 
setting aside its decree and remand the suit to 
the Court of first instance for trial. 

8. Notwithstanding anything contained in 

Extension of period section 3 of the Indian 

of limitation. Limitation Act, 1908 (IX of 

1908), or any special or local law, any suit 
instituted in pursuance of section 4 of this Act 
may be admitted after the period of limitation 
prescribed therefor when the plaintiff satisfies 
the Court that he was unable to institute the 
suit within such period owing to causes con- 
nected with his being a displaced person. 

Beveal of Ordi- 9 - (l) The Displaced 
nance XVIII of Persons (Institution of 
Suits) Ordinance, 1948 is 

hereby repealed. 

(2) Notwithstanding such repeal, any suit 
instituted or any action taken in exercise of any 
power conferred by or under the said Ordinance 
shall be deemed to have been instituted or taken 
in exercise of the powers conferred by or under 
this Act, as if this Act had commenced on the 
21st day of July, 1948. 



[THE] DOCK WORKERS (REGULiTION OF EMPLOYMENT) ACT, 1958. 

(ACT IX OF 1948). 

Statement oe Objects and Reasons. 


“The demand for dock labour is intermittent depend* 
ing on the arrival and departure of vessels, the size and 
nature of their cargo as well as seasonal and cyclical 
^actuations. In the porta, therefore, there is usually 
labour in excess of minimum requirements and the 
general tendency on the part of employers is to ensure 
larger reserves than necessary in order to provide ample 
margin against emergencies. The main problem con- 
nected with dock labour is to devise measures so as to 
reduce the hardship due to unemployment or under- 
employment to the utmost extent possible. The Boyal 
Commission on Labour recommended as far back as 
1931 that a policy of decasualisation should be adopted 
with a view ‘to regulate the numbers of dock labourers 
in accordance with requirements and to ensure that the 
distribution of employment depends not on the caprice 
of intermediaries, but on a system which as far as pos- 
sible gives all efficient men an equal share.’ Govern- 
ment had accepted the recommendation and efforts 
were made to induce Port Trusts to formulate necessary 
schemes of decasualisation. The voluntary attempt was 
not, however, a success and a scheme for compulsory 
registration was formulated in 1939 but was not pro- 
ceeded with due to the outbreak of war. 

Although the operation of certain measures introduced 
during the war, such as rationing and organised dis- 


tribution of food supplies, facilitated the registration of 
labour at major ports, the problem, in the main, has 
remained unsolved. It is now proposed to undertake 
legislation giving power to the Central Government in 
respects of major ports and to the Provincial Govern- 
ments in respect of other ports, to frame a scheme for 
the registration of deck workers with a view to securing 
greater regularity of employment and for regulating 
the employment of dock workers whether registered or 
not, in a port. In particular, the scheme may provide 
inter alia for the terms and conditions of employment 
of workers whether registered or not, including rates of 
remuneration, hours of work and conditions as to paid 
holidays. It may also provide for payment to regis- 
tered workers of minimmu pay for days on which work 
may not be available to them and for their training 
and welfare. 

Provision is also made in the Bill for the constitutions 
of an Advisory Committee consisting of not more than 
15 members representing the Government, the dock 
workers and the employers of dock workers in equal 
proportion. In the framing and administration of the 
schemes the appropriate Government will take the 
advice of the Committee.” 

—Gazette of India, 1947, Part V, page 432, 


[THE] DOCK WORKERS (REGULATION OF EMPLOYMENT) ACT, 1948, 

(ACT IX of 1948.) 

[Mh Marohy 

An Act to 2 :)rovide for regulating the employment of dock workers. 


Whereas it is expedient to provide for re- 
gulating the employment of dock workers ; 

It is hereby enacted as follows : — 

1. (1) This Act may be called the Dock 

Short title and Workers (Regulation of 

extent. Employment) Act, 1948. 

(2) extends to all the Provinces of India. 

2, In this Act, unless there is anything re- 

Definiiions, pugnant in the subject or 

context, — 

(a) “cargo” includes anything carried or to be 
carried in a ship or other vessel ; 

(b) “Dock worker” means a person employed 
or to be employed in, or in the vicinity of, any 
port on work in connection with the loading, un. 
loading, movement or storage of cargoes, or 
work in connection with the preparation of ships 
or other vessels for the receipt or discharge of 
cargoes or leaving port ; 

(c) “employer”, in relation to a dock worker, 
means the person by whom he is employed or 
to be employed as aforesaid ; 

(d) “Government” means, in relation to any 
major port, the Central Government and, in 
relation to any other port, the Provincial Gov- 
ernment ; 

(e) “scheme” means a scheme made under 
this Act, 


8. (l) Provision may be made by a scheme 
Scheme for ensur- for the registration of dock 
ing regular employ- workers with a view to en- 
ment of workers. suring greater regularity of 
employment and for regulating the employment 
of dock workers, whether registered or not in a 
port. 

(2) In particular, a scheme may provide — 

(a) for the application of the scheme to such 
classes of dock workers and employers as may 
be specified therein; 

(b) for defining the obligations of dock workers 
and employers subject to the fulfilment of which 
the scheme may apply to them and the eirciim- 
stances in which the scheme shall cease to apply 
to any dock workers or employers ,* 

(o) for regulating the recruitment and entry 
into the scheme of dock workers, and their regis- 
tration, including the maintenance of registers, 
the removal, either temporarily or permanently, 
of names from the registers and the imposition 
of fees for registration ; 

(d) for regulating the employment of dock 
workers, whether registered or not, and the terms 
and conditions of such employment, including 
rates of remuneration, hours of work and con- 
ditions as to holidays and pay in lespeci thereof ; 
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(e) for securing that, in respect of periods 
during which employment, or full employment, 
Is not available for dock workers to whom the 
scheme applies and who are available for work, 
such workers will, subject to the conditions of 
the scheme, receive a minimum pay ; 

(f) for prohibiting, restricting or otherwise 
controlling the employment of dock workers to 
whom the scheme does not apply and the em- 
ployment of dock workers by employers to whom 
the scheme does not apply ; 

(g) for the training and welfare of dock 
workers, in so far as satisfactory provision there- 
for does not exist apart from the scheme ; 

(h) for health and safety measures in places 
where dock workers are employed, in so far as 
satisfactory provision therefor does not exist 
apart from the scheme. 

(i) for the manner in which, and the persons 
by whom, the cost of operating the scheme is to 
be defrayed ; 

(j) for constituting or prescribing the autho- 
rity to be responsible for the administration of 
the scheme ; 

(k) for such incidental and supplementary 
matters as may be necessary or expedient for the 
purposes of the scheme. 

(8) k scheme may further provide that a 
contravention of any provision thereof shall be 
punishable with imprisonment for such term as 
may he specified but in no case exceeding three 
months in respect of a first contravention or six 
months in respect of any subsequent contraven- 
tion, or with fine which may extend to such 
amount as may be specified but in no case ex- 
ceeding five hundred rupees in respect of a first 
contravention or one thousand rupees in respect 
of any subsequent contravention, or with both 
imprisonment and fine as aforesaid. 

4. ClJ The Government may, by notification 

MaUng mria- “ * 5 ^® ofiBoial Gazette and 
hon and revocation subject to the condition of 
of schemes. previous publication, make 

one or more schemes for a port or group of 
ports, and may in the like manner and subject 
to the like condition add to, amend, vary or re- 
voke any scheme made by it. 

(2) The provisions of section 23 of the Gene- 
ral Clauses Act, 1897, shall apply to the exercise 
of a power given by sub-section ("ij as they 
apply to the exercise of a power given by a 
Central Act to make rules subject to the condi- 
tion of previous publication. 

(S) The Government may direct the port 
authority of any port to prepare, in accordance 
with such instructions as may from time to time 
be given to it, one or more draft schemes for the 


port, and the port anthority shall comply with 
such direction. 

5. (l) The Government may, or if it decides 
Advisory Com- to make any scheme under 
Yn>^^tees. section 4, shall, constitute an 

Advisory Committee, to advise upon such matters 
arising out of the administration of this Act or 
any scheme made thereunder as the Government 
may refer to it for advice. / 

(2) The members of the Advisory Committee 
shall be appointed by the Government, and shall 
be of such number (not exceeding fifteen) and 
chosen in such manner as may be prescribed by 
rules made under sub-section (5) \ 

Provided that the Advisory Committee shall 
include an equal number of members represent- 
ing— 

the Government, 

(ii) the dock workers, 

( tii) the employers of dock workers. 

(8) The Chairman of the Advisory Committee 
shall be one of the members appointed to repre- 
sent the Government, nominated in this behalf 
by the Government. 

(4i) The Government shall publish in the 
official Gazette the names of all members of the 
Advisory Committee. 

(5) The Government may, by notification in 
the official Gazette, make rules to provide for — 
(a) the composition of the Advisory Com- 
mittee ; 

(h) the manner in which its members shall 
be chosen ; 

(c) the term of office of its members; 

(d) the allowances, if any, payable to the 
members of the Committee ; 

(e ) the manner in which the Committee shall 
conduct its business, including the number of 
members to be present at a meeting thereof in 
order to constitute a quorum. 

6. (l) The Government may, by notification 
Inspectors. in the official Gazette, ap- 

point such persona as it thinks fit to be Inspec- 
tors for the purposes of this Act at such ports as 
may he specified in the notification. 

(2) Every Inspector shall be deemed to be a 
public servant within the meaning of the Indian 
Penal Code, i860. 

(S) An Inspector may, at any port for which 
he is appointed, — 

(a ) enter, with such assistance (if any) as he 
thinks fit, any premises or vessel where dock 
workers are employed ; 

(h) require any authority or person to pro- 
duce any register, muster-roll or other document 
relating to the employment of dock workers, and 
examine such documents ; 
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(c) take on the spot or otherwise the evidence 
of any person for the purpose of ascertaining 
whether the provisions of any scheme made for 
the port are, or have been, complied with. 

(4) The Government may, by notification in 
the official Gazette, prescribe the manner in 
which and the persons by whom complaints re- 
garding contravention of any provision of a 
scheme may be made to an Inspector and the 
duties of the Inspector in relation to such com- 
plaints. 


7. ("i J No Court shall take cognizance of any 
Cognizance o f offence made punishable by 
offences. a scheme or of any abet- 

ment thereof, except on a report in writing of 
the facts constituting such offence or abetment 
made by an Inspector or by a person specially 
authorised in this behalf by the Government. 

(2) Notwithstanding anything contained in 
the Code of Criminal Procedure, 1898, an offence 
made punishable by a scheme or an abetment 
thereof shall be triable only by a Presidency 
Magistrate or a Magistrate of the first class. 


[THE] ELECTRICITY (SUPPLY) ACT, 19^8. 
(ACT LIY OP 1958). 

Statement of Objects and Reasons. 


“The co-ordinated development of electricity in India 
on a regional bash is a matter of increasingly urgent 
importance for post-war reconstruction and develop- 
ment. The absence of co-ordinated system, in which 
generation is concentrated in the most efficient units 
and bulk supply of energy centralised under the direc- 
tion and control of one authority is one of the factors 
that impedes the healthy and economical growth of 
electrical development in this country. Besides,* it is 
becoming more and more apparent that if the benefits 
of electricity are to be extended to semi-urban and rural 
areas in the moat efficient and economical manner 
consistent with the needs of an entire region, the area 
of development must transcend the geographical limits 
of a Municipality, a Cantonment Board or a Notified 
Area Committee, as the ease may be. It has, therefore, 
become necessary that the appropriate Governments 
should be vested with the necessary legislative powers 
to link together under one control electrical develop- 
ment in contiguous areas by the establishment of what 
is generally known as the “Grid System*’. In the 
circumstances of this country such a system need not 
necessarily involve inter-connection throughout the 
length and breadth of a Province ; regional co-ordina- 
tion inclusive of some measure of inter-connection may 
be all that is needed. An essential pre-requisite is, how- 
ever, the acquisition of necessary legislative power not 
only to facilitate the establishment of this system in 

THE ELEOTRIOITY 


newly licensed areas but also to control the operations 
of existing licensees so as to secure fully co-ordinated 
development. 

Government feel that it is not possible to legislate 
for this purpose within the framework of the Indian 
Electricity Act, 1910, which was conceived for a very 
different purpose. In their view what is needed is speci- 
fic legislation; on the broad lines of the Eleotrieity 
(Supply) Act, 192G, in force in the United Kingdom, 
which will enable Provincial Governments to set up 
suitable organizations to work out “Grid Schemes” 
within the territorial limits of the Provinces. Although 
executive power under the proposed Bill will necessarily 
vest in the Provinces two considerations indicate the 
necessity for Central legislation : 

(i) the need for uniformity in the organization and 
development of the “Grid System”, and 

(ii) the necessity for the constitution of semi- autono- 
mous bodies like Electricity Boards to administer the 
“Grid Systems’*. In the view of Government it is 
bodies like these which are likely to be the most suitable 
organizations for working the “Grid Systems” on quasi- 
commercial lines. Such Boards cannot, however, be set 
up by Provincial Governments under the existing Con- 
stitutional Act as they would be in the nature of trading 
corporations within the meaning of Entry 83 of the 
Federal Legislative List. . . 

—Gazette of India, 1947, Part V, page 514. 

(SUPPLY) ACT, 1948. 


(ACT LIV OE 1948)^ 

[10th September^ 1948,] 

An Act to provide for the rationalisation of the production and supply of 
electricitVi and generally for talcing measures conducive to the 
electrical development of the P7winces of India. 


Whekeas it is expedient to provide for the 
rationalisation of the production and supply of 
electricity, for taking measures conducive to the 
electrical development of the Provinces of India 
and for all matters incidental thereto ; 

It is hereby enacted as follows : — 

[a] For Keport of the Select Committee, see Gazette 
of India, Part V, page 201. 

CHAPTER I 

Introductoky 

Short title, extent 1. (l) This Act may be 
md commencement, called the Electricity (Sup- 
ply) Act, 1948, 


(2) It extends to all the Provinces of India.® 

( 3 ) This section and sections 3, 4, 57, 68 and 
77 and the Sixth Schedule and the Table 
appended to the Seventh Schedule of this Act 
shall come into force at once. 

(4) The remaining provisions of this Act shall 
come into force in a Province on such date, not 
later than two years from the coming into force 
of the sections, Schedule and Table mentioned 
in sub- section (3), as the Provincial Government 
may, by notification in the official Gazette, 
appoint : 
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Provided that the Central Government may 
as respects any Province extend the said peiiod 
of two years and in such event the remaining 
provisions of the Act shall come into force in 
that Province on such date, not later than the 
extended period, as the Provincial Government 
may, by notification in the official Gazette, 
appoint, 

[a] This Act is made applicable to ; 

(a) Chota Kagpur Division and Santal Parganas 
District— Bihar Gazette, 1948, Part II, 
page 2467 ; 

(b) all the partially excluded areas in the 0. P. 

and Berar subject to certain modifications 
—See C. P. and^Berar Gazette, 1948, Part I, 
page 844. 

2. In this Act, unless there is anything re- 

Interpretation. pugnant in the subject or 
context, — 

(1) “Authority” means the Central Electricity 
Authority constituted under section 3; 

(2) “Board” means a Provincial Electricity 
Board constituted under section 5; 

(3) “bulkdicensee” means a licensee who is 
authorised by hia licence to supply electricity 
to other licensees for distribution by them ; 

(4) “controlled station” means a generating 
station designated in a scheme sanctioned under 
chapter V as a controlled station ; 

(5) “generating station” or “station” means 
any station for generating electricity, including 
any building and plant used for that purpose 
and the site thereof, a site intended to be used 
for a generating station, and any buildings used 
for housing the operating staff of a generating 
station, and where electricity is generated by 
water-power, includes penstocks, head and tail 
works, main and regulating reservoirs, dams 
and other hydraulic works, but does not in any 
case include any sub-station for transforming, 
converting or distributing electricity ; 

(6) “licensee” means a person licensed under 
Part II of the Indian Electricity Act, 1910, 
to supply energy or a person who has obtained 
sanction under section 28 of that Act to engage 
in the business of supplying energy but, the 
provisions of section 26 of this Act notwithstand- 
ing, does not include the Board ; 

(^) “main transmission lines” means all high 
pressure cables and overhead lines (not being 
an essential part of the distribution system of a 
licensee) transmitting electricity from a generat- 
ing station to another generating station or to 
a Bub.station, together with any step-up and 
step-down transformers, switch, gear and ether 
works necessary to and used for the control of 
such cables or overhead lines, and such build- 
ings or part thereof as may be required to 
accommodate such transformers, switch. gear 
and other works and the operating staff thereof; 


(8) “maximum demand” means, in respect of 
any period, twice the largest number of kilowatt 
hours supplied and taken during any consecu- 
tive thirty minutes (calculated from either the 
commencement or the middle of an hour) in the 
period; 

(9) “prescribed” means prescribed by rules 
made under section 78; 

(10) “regulations” means regulations made 
by the Board under section 79 ; 

(11) “Reserve Bank” means the Reserve 
Bank of India ; 

(12) “transmission lines” means all works 
mentioned in sub-section (7) used wholly or 
partially for the purposes of distribution; 

(18) “year” means, in relation to the Board, 
the year commencing on the 1st day of April; 

(14) “year of account” means, in -relation to 
a licensee, his financial year ; 

(15) other expressions have the meanings 
respectively assigned to them in the Indian 
Electricity Act, 1910. 

CHAPTER II 

The Central Electricity Authority 
Z, (1) The Central Government shall con- 
Constitution of stitute a body called the 
the Central Electri- Central Electricity Autho- 
city Authority. generally to exercise 

such functions and perform such duties under 
the Act and in such manner as the Centra! 
Government may prescribe or direct, and in 
particular to — 

(1) develop a sound, adequate and uniform 
national power policy, and particularly to co- 
ordinate the activities of the planning agencies 
in relation to the control and utilisation of 
national power resources; 

(ii) act as arbitrators in matters arising be- 
tween the Provincial Government or the Board 
and a licensee or other person aa provided in 
this Act; 

(iii) carry out investigations and to collect 
and record the data concerning the generation, 
distribution and utilisation of power and the 
development of power resources; and 

(iv) make public from time to time informa- 
tion secured under this Act and to provide for 
the publication of reports and investigations. 

(2) The Authority shall consist of not more 
than six members appointed by the Central 
Government, of whom at least three shall be full- 
time members. 

(S) The Central Government shall appoint 
one of the full-time members to be the Chair- 
man of the Authority. 

(4) All the members of the Authority shall 
hold office during the pleasure of the Central 
Government, 
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(5) No full-time member of the Authority 
shall be directly or indirectly concerned or in- 
terested in or have any share or interest in any 
company or other body corporate or an associa- 
tion of persons (whether incorporated or not), 
or a firm engaged in the business of supplying 
electrical energy or fuel, solid or liquid, for the 
generation of electricity. 

(6) The Authority may appoint a Secretary 
and such other officers and servants as it con- 
siders necessary for the performance of its func- 
tions under this Act on such terms as to salary, 
remuneration, fee, allowance, pension, leave and 
gratuity, as the Authority may, in consultation 
with the Central Government, fix : 

Provided that the appointment of the Secre- 
tary shall be subject to the approval of the 
Central Government. 

(7) The Authority may act by two of its 
members in all matters. 

It shall be the duty of each Provincial 

Power to vequ%re Electricity Board, Provin- 
uccountSf statistics -dal Government Electri- 
and returns. gjjy Department or other 

licensee or person supplying eleoferieity for public 
or private purposes, or generating electricity for 
its or bis own use, to furnish to the Authority 
such accounts, statistics and returns relating to 
the generation, supply and use of electricity as 
it may require and at such times and in such 
form and manner as it may direct, 

CHAPTER III 

Provincial Electricity Boards 

5, (l) The Provincial Government shall as 

Constitution and soon as may be after the 
mYnposUion of Pro- issue of the notification 
vincial Electricity under Sub section (4)oi sec- 
tion 1, constitute by notifi- 
cation in the official Gazette a Provincial 
Electricity Board under such name as shall be 
specified in the notification. 

(2) The Board shall consist of not less than 
three and not more than seven members ap- 
pointed by the Provincial Government. 

(5) All members of the Board shall be full- 
time members. 

(4) Of the members, one shall be a person of 
proved administrative ability and commercial 
experience; one shall be an electrical engineer 
with wide experience; and one shall be an ac- 
countant witn experience of the electricity 
supply industry or other public utility. 

(6) One of the members possessing any of the 
qualifications specified in sub- section (4) shall 
foe appointed by the Provincial Government to 
be the Chairman of the Board. 


(6) A person shall be disqualified from being 
appointed or being a member of the Board if he 
is, or within the twelve months last preceding 
was, a member of the Central or of any Provin- 
cial Legislature or any local authority. 

( 7) No act done by the Board shall be called 
in question on the ground only of the existence 
of any vacancy in, or any defect in the constitu- 
tion of the Board. 

6. Subject to the provisions of this sec- 

Inier-provinctal ^i^n, the Government of 

agreement to extend any Province may, after it 
Board's jurisdiction Ras issued a notification 
to another Provmce. gub-seetion (4) of sec- 

tion 1, in lieu of constituting a Board under 
section 5 enter into an agreement with the 
Government of a contiguous Province to pro- 
vide that the Board constituted for the latter 
Province shall exercise the functions of a Board 
under this Act in the former Province. 

( 2) Subject to such modifications (being of a 
character not affecting the general operation of 
the agreement) of the terms of the agreement 
as may from time to time be agreed upon by 
the Provincial Governments concerned, an 
agreement entered into under this section shall 
be for a period of not less than twenty-fiva 
years but may be determined earlier by mutual 
consent. 

(B) kn. agreement under this section may — 

(a) make such financial arrangements be- 
tween the participating Provincial Governments 
as may be necessary for the purposes of the 
agreement ; 

(b) provide for consultation between the 
participating Provincial Governments either 
generally or with reference to particular matters 
arising under this Act ; 

(e) generally make such incidental, supple- 
mentary or ancillary provisions, not inconsis- 
tent with this Act, as may be deemed necessary 
or expedient for giving effect to the agreement. 

7. Where an agreement is entered into under 
Effect of intei- section 6, the participating 

prcmncial agree- Provincial Governments 
^ shall, by notification in the 
official Gazettes, declare a date on which the 
agreement shall come into force, and on and 
after that data — 

(a) the Board constituted for the one Pro- 
vince shall have all the powers and duties of a 
Board under this Act in respect of both Pro- 
vinces as if they constituted a single Province ; 

(b) references in this Act to tha Provinos 
shall, unless the subjecii or context otherwise 
requires, be construed as references to both Pro- 
vinces, and in particular the references in sec- 
tion 61 to the Provincial Legislature shall be 
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construed as references to the Legislatures of 
both Provinces ; 

(c) the provisions of section GO in relation to 
the assumption by the Board of the rights and 
liabilities of the Provincial Government arising 
before the first constitution of the Board shall 
apply to the assumption by the Board of the 
rights and liabilities of the Government of the 
Province to which the exercise of its functions 
under this x\ct is extended under the agreement, 
as if in that section for the words “before the 
first constitution of the Board” there were sub- 
stituted the words and figure “before the date 
on which the agreement under section 6 came 
into force.” 

B* (1) Subject to the provisions of this Act, 

Term of office of the Chairman and the 
members of the members of the Board shall 
• hold office for five years : 

Provided that on the first constitution of the 
Board, the Chairman shall hold office for seven 
years and one of the members shall be ap. 
pointed to hold office for three years only. 

(2) Members shall be eligible for reappoint- 
ment. 


9. (l) A member of the Board shall, prior 
Members not to to his appointment, give to 
hold interest in cer- tjje Provincial Government 
tain concerns, intimation of, and shall be- 

fore taking charge of his office, sell or divest 
himself of, any interest which he may have for 
his own benefit whether in his own name or 
otherwise, in any firm or company carrying on 
the business of supplying electricity or any fuel 
for the generation of electricity, or of the manu- 
facture, sale or hire of machinery, plant, equipment 
apparatus or fittings for the generation, transmis- 
sion, distribution or use of electricity, or any 
interest in the managing agency or shares or 
securities of any such company ; and it shall not 
be lawful for a member of the Board, so long as 
he holds office, to acquire or purchase any such 
interest in any such firm or company and if he, 
under any will or by succession or gift becomes 
entitled for his own benefit to any such interest, 
he shall sail the same within threg" months after 
becoming so entitled thereto ; and he shall also 
within three months, sever any connection be 
may have and cease to have any interest, direct 
or indirect, in any such concern. 

(2j Nothing contained in sub-section {ij shall 
prevent a member from acquiring or holding any 
share or interest in any firm or company other 
than a firm or company mentioned in sub-sec- 
tion (ij : 

Provided that if the Board has entered into, 
or is about to enter into, any contract or agree- 
ment with any such firm or company in which 


a member holds any share or interest, he shall 
disclose the fact and nature of such interest and 
he shall not be entitled to vote on any decision 
of the Board relating to such contract or agree™ 
ment, 

(3j A disclosure referred to in the proviso to 
sub-section (2J shall forthwith be recorded in the 
minutes of the Board and communicated to the 
Provincial Government and the Provincial Gov- 
ernment may thereupon give such directions as 
it may deem proper. 

10. The Provincial Government may suspend 

Bemoval or sus- from office for such period 

pens%on of members, as it thinks fit or remove from 
office any member of the Board who — 

(a) is found to be a lunatic or becomes of 
unsound mind ; or 

(b) is adjudged insolvent ; or 

(c) fails to comply with the provisions of sec- 
tion 9 ; or 

(d) becomes or seeks to become a member of 
the Central or any Provincial Legislature or any 
local authority ; or 

(e) in the opinion of the Provincial Govern- 
ment has failed or is unable to carry out his duties 
so as to render hia suspension or removal, as th© 
case may be, necessary; or 

(f) is convicted of an offence involving moral 
turpitude. 

11. If the Chairman or any other member of 

Temporary ah- the Board is by infirmity oisf 

sence of members, otherwise rendered tempora- 
rily incapable of carrying out his duties or is 
absent on leave or otherwise in circumstances 
not involving the vacation of his appointments 
the Provincial Government may appoint another 
person to officiate for him and carry out his func- 
tions under this Act or any rule or regulation 
made thereunder. 

12. The Board shall be a body corporate by 

Incorporahon of the name notified under sub- 

Board, section (1) of section 5, hav- 

ing perpetual succession and a common seal, with 
power to acquire and hold property both mova- 
ble and immovable, and shall by the said nam© 
sue and be sued. 

13. All orders and decisions of the Board shall 

Authentication of authenticated by tha 

orders and other m- singature of the Chairman 
struments of the or any other member autho- 
Board, Board in this- 

behalf, and all other instruments issued by the 
Board shall be authenticated by the signature 
of such member or officer of the Board as may 
in like manner be authorised in this behalf. 

15. (l) The Board shall hold ordinary meet 

Meetings of the ings at such intervals as 
Board, xnay be provided in the re- 
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gulations; and a meeting may be convened by 
the Chairman at any other time for the trans- 
action of urgent business. 

(2) The number of members necessary to 
coDstitute a quorum at a meeting shall be such 
as may be provided in the regulations. 

15 . The Board may appoint a Secretary and 
Appointment of such other officers and ser- 

vants as may be required 
to enable the Board to carry out its functions 
under this Act. 

16 . (1) The Provincial Government shall 
Provincial ^ Elec- constitute a Provincial Elec- 

tricity Council. fcricity Council for the Pro- 

vince, and in cases to which sections 6 and 7 
apply, the Provincial Governments concerned 
shall constitute such one or more Provincial 
Electricity Council or Councils and for such areas 
as they may by agreement determine. 

(2) The Provincial Electricity Council shall 
consist of the members of the Board and such 
other persons being not less than seven and not 
more than fifteen as the Provincial Government 
or the Provincial Governments concerned may 
appoint after consultation with such representa 
tives or bodies representative of the following 
interests as the Provincial Government or the 
Provincial Governments concerned thinks or think 
fit, that is to say, local self-government, electri- 
city supply industry, commerce, industry, trans- 
port, agriculture and labour employed in the 
electricity supply industry, but so that there shall 
be at least one member representing each such 
interest in the Council. 

(Sj The Chairman of the Board shall be ex 
officio Chairman of the Provincial Electricity 
Council. 

(4) The Provincial Electricity Council shall 
meet at least once in every three months. 

(5) The functions of the Provincial Electricity 
Council shall be as follows; — 

(i) to advise the Board on major questions of 
policy and major schemes; 

(ii) to review the progress and the work of the 
Board from time to time; 

(iii) to consider such other matters aSs the 
Board may place before it; and 

(iv) to consider such matters as the Provin- 
cial Government may by rules prescribe. 

(6) The Board shall place before the Provin- 
cial Electricity Council the annual financial 
statement and supplementary statement, if any, 
before submitting such statement to the Provin- 
cial Government under section 61 together with 
copies of the report and proceedings. 

17 . (l) The Provincial Government may from 
Local Advisory time to time constitute for 
Committee, suc);! areas as it may deter- 


mine Local Advisory Committees, consisting of 
such number of persons as it may think fit in 
each case and on such terms and conditions as 
may be prescribed. 

(2) The Board may if it thinks fit consult the 
Local Advisory Committees concerned on any 
business coming before it, and shall so do in 
respect of such business as the Povincial Gov- 
ernment may by general or special order in this 
behalf specify or when required by the regula- 
tions so to do. 

(8) The Chairman of the Board orsuchothei^ 
member of the Board as he may nominate in this 
behalf shall be ex officio Chairman of a Local 
Advisory Committee. 

(4i) Local Advisory Committees shall meet at 
such intervals as may be prescribed, and for the 
transaction of urgent business on such other occa- 
sions as the Chairman of the Board may requireo 

(5) The number of members necessary to 
constitute a quorum at a meeting of a Local 
Advisory Committee shall be such as the Provim 
cial Government when constituting the Commit- 
tee may specify. 

CHAPTEB IV 

Powers and duties op Provincial 
Electricity Boards 

18 . Subject to the provisions of this Act, the 

General duties of Board shall be charged with 

the Board, the general duty of promot- 

ing the co-ordinated development of the genera- 
tion, supply and distribution of electricity within 
the Province in the most efficient and eco- 
nomical manner with particular reference to 
such development in areas not for the time being 
served or adequately served by any licensee, and 
without prejudice to the generality of the fore- 
going provisions it shall be the duty of the 
Board — 

(a) to prepare and carry out schemes sanc- 
tioned under Chapter v; 

(b) to supply electricity to owners of control- 
led stations and to licensees whose stations are 
closed down under this Act; 

(c) to supply electricity as soon as practi- 
cable to any other licensees or persons requiring 
such supply and whom the Board may be com- 
petent under this Act so to supply, 

19 . (1) The Board may, subject to the pro- 

Powers of the visions of this Act, supply 

Board ^ to supply electricity to any licensee or 
electricity- person requiring such supply 

in any area in which a scheme sanctioned under 
Chapter V is in force : 

Provided that the Board shall not — 

(a) supply electricity for any purpose directly 
to any licensee for use in any part of the are?^ 
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of supply of a bulk-licensee without the consent 
of the bulk-licensee unless the licensee to be 
supplied has an absolute right of veto on any 
right of the bulk. licensee to supply electricity 
ior such purpose in the said part of such area, 
or unless the bulk-licensee is unable or un- 
willing to supply electricity for such purpose in 
the said part of such area on reasonable terms 
and conditions and within a reasonable time; or 

(b) supply electricity for any purpose to any 
person, not bepg a licensee, for use in any part 
of the area of supply of a licensee without the 
consent of the licensee, unless — 

(1) the actual effective capacity of the licensee’s 
generating station computed in accordance with 
paragraph IX of the First Schedule at the time 
when such supply was required was less than 
twice the maximum demand asked for by any 
such person; or 

(li) the maximum demand of the licensee, 
being a distributing licensee and taking a supply 
of energy in bulk is, at the time of the request, 
less than twice the maximum demand asted for 
by any such person; or 

(iii) the licensee is unable or unwilling to 
supply electricity for such purpose in the said 
part of such area on reasonable terms and con- 
ditions and within a reasonable time. 

( 2 ) After the Board has declared its intention 
to supply electricity for any purpose in any 
area, for which purpose and in which area it is 
under this section competent to supply electri- 
city, no licensee shall, the provisions of his 
licence notwithstanding, at any time be entitled 
without the consent of the Board to supply 
electricity for that purpose in that area. 

( 3 ) For the purposes of sub-seotion (l) "ab- 
solute right of veto” means an unqualified right 
vested in a licensee by virtue of any law, licence 
or other instrument whereby a bulk* licensee is 
prevented from supplying electricity in any 
specified area without the consent of the lieertpee 
in whom the right of veto vests. 

(4) If any question arises under sub-section (l) 
as to the reasonableness of the the terms or con- 
ditions or time therein mentioned, it shall be 
determined as provided in section 76. 

20. (1) The Board may, in accordance with 

Potoer to Board any regulations made in 
tn engage in certatn this behalf, manufacture, 
undertakings. purchase, sell or let on hire 

on the execution of a hire-purchase agreement 
or otherwise, any electric machinery, control- 
gear, fittings, wires or apparatus for lighting 
heating, coaling, or motive power or for any 
other purpose for which electricity can or may 
be used, or any industrial or agricultural machi- 
nery operated by electricity, and may install, 


connect, repair, maintain or remove such fittings, 
wires, apparatus, machinery or control-gear and 
in respect thereof demand and take such re- 
muneration or rents and charges and make 
such terms and conditions as it deems fit. 

( 2 ) The Board may maintain shops and show- 
rooms for the display, sale or hire of fittings, 
wires, apparatus and machinery as aforesaid, 
conduct displays, exhibitions and demonstra- 
tions thereof, and generally do all things, in- 
cluding advertising, incidental to the sale and 
hire of such fittings, wires, apparatus and 
machinery and to the promotion and encourage, 
ment of the use of electricity. 

(S) The Board shall show separately in its 
accounts moneys received and expended by it 
in connection with any undertakings in which 
it engages under this section. 

21. The Board may, with the previous appro- 

Poioers of Board val of the Provincial Govern- 

in relation to water- ment, take such measures as 
in the opinion of the Board 
are calculated to advance the development of 
water-power in the Province, and may organise 
and carry out power and hydrometric survey 
work and cause to be made such maps, plans, 
sections and estimates as are necessary for any 
of the said purposes : 

Provided that where any such measures relate 
to a source of water power already operated 
upon by a licensee under a licence, the Board 
shall give the licensee notice of such measure 
and an opportunity to be heard on any repre- 
sentations he may desire to make in that behalf 
and may consider such representation. 

22. Subject so far as the provisions of this 

Power to Board section relate to water- 

to conduct investi- power to the previous ap- 
proval of the Provincial 
Government, the Board may at its own expense 
conduct such investigations, experiments and 
trials as it thinks fit for the improvement of the 
methods of transmission, distribution and supply 
of electricity or of the utilisation of fuel, water- 
power or other means of generating electricity, 
and may establish and maintain laboratories for 
the testing and standardisation of electrical 
instruments and equipment. 

23. ( 1 ) Subject to any regulations made in 

Loans by Boaid this behalf, the Board may 

to licensees. grant loans or advances to 

any licensee for the purposes of his undertaking 
on such terms as the Board thinks proper, 

( 2 ) The Board in the discharge of its func- 
tions may call upon a licensee to expand his 
undertaking and offer to advance to him a loan 
on such terms and conditions as it may deem 
proper for such expansion, and if the licensee 
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refuses, fails or neglects to accept the loan from 
the Board on the terms and conditions offered 
or to raise a loan from other sources or to 
employ his own funds on terms similar to the 
terms offered by the Board for purposes of such 
expansion and to carry out such expansion, the 
Board may, after giving the licensee six months’ 
notice in writing, purchase bis undertaking. 

Poiver to Board to 2^. The Board may, sub- 
contrihute to certain ject to any regulations 
amoiations. jjj 

(1) pay such subscriptions as it thinks fit to 
any association for the promotion of the common 
interests of persons engaged in the generation, 
distribution and supply of electricity and the 
members of which consist mainly of such persons; 

(2) contribute such sums as it thinks fit to 
the funds of any recognised society the object of 
which is to foster the development and use of 
electricity or promotion of knowledge and re- 
search in respect of electricity or electrical ap- 
pliances. 

25. The Board may, subject to such conditions 
Consuliitiff engi- as may be prescribed, from 

time to time appoint quali- 
ffed persons to be consulting engineers to the 
Board and pay them such remuneration as it 
thinks proper. 

26. Subject to the provisions of this Act, the 
Board to have Board shall, in respect of 

powers and ohlxga- the whole Province, have 
tions of licensee all the powers and obliga- 
.^nderAct IXoflOlO, ^ licensee under the 

Indian Electricity Act, 1910 (ix of 1910), and 
this Act shall be deemed to be the licence of the 
Board for the purposes of that Act ; 

Provided that nothing in sections 3 to 11, 
sub-sections (2) and (3) of section 21 and sec- 
tions 22, 23 and 27 of that Act or in clauses I to 
XII of the Schedule to that Act relating to the 
duties and obligations of a licensee shall apply 
to the Board. 

27. The Board shall have such further powers 
Other functions of and duties as are provided 

the Board. in this Act. 

CHAPTER V 

The Board’s Works and Trading 
Procedure 

28. With a view to rationalising the produc- 
Preparation o f tion and supply of electricity 

^cimnes. in any area the Board may 

from time to time prepare a scheme, not incon- 
sistent with this Act, for that area, in which 
provision may be made for all or any of the 
following matters, namely ; — 

(a) the establishment of the Board’s own 
anerating stations; 


(b) the designation of generating stations, 
whether existing stations or new stations, as con- 
trolled stations at which electricity shall be 
generated for the purposes of the Board ; 

(c) the interconnection, by means of main 
transmission lines to be constructed or acquired 
by the Board, of any generating stations with 
any others and with any systems of licensees; 

(d) where a scheme relates to a specified area, 
the interconnection of the system of the Board 
in that area with the system of the Board in 
any other area with respect to which a scheme 
is in being or may subsequently be made ; 

(e) the construction or acquisition of such 
other main transmission lines as the scheme may 
require; 

(f) the use by the Board of any transmission 
lines or main transmission lines of any licensee; 

(g) such supplemental, incidental and con- 
sequential provisions as may appear necessary 
or expedient for any of the purposes aforesaid : 

Provided that a scheme shall not, without the 
consent of the owner, — 

(1) designate as a controlled station any gene- 
rating station belonging to a person other than 
a licensee; 

(ii) authorise the use'or acquisition of a trans- 
mission line or a main transmission line belong- 
ing to a person other than a licensee. 

29. (1) The Board shall cause every scheme 

Publication and Prepared under section 28 to 
sanctioning of sche- be published in the official 
Gazette and in such local 
newspapers as it may consider necessary, and 
shall give public notice of the date, not being 
less than two months after the date of the notice, 
by which licensees and other persons interested 
may make representations thereon and when 
publishing such a scheme the Board shall show 
estimates of the capital expenditure involved and 
of the initial and ultimate revenues anticipated 
from the sale of energy, meter rentals and other 
services. 

(2) The Board, after considering any such 
representations and after making such inquiries, 
if any, as it thinks fit, may sanction the scheme 
either without modification or subject to such 
modifications as it thinks fit. and either generally 
or in respect of any part of the area specified in 
the published scheme, and shall publish the 
scheme as sanctioned by it; and where the sche- 
me has been sanctioned in respect of part 
of the said area, it may subsequently be sanc- 
tioned in respect of other parts of that area : 

Provided that no sanction shall be accorded 
by the Board to any scheme or part of a scheme 
estimated to result in a capital expenditure ex- 
ceeding fifty lakhs of rupees without prior con- 
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saltation with the Authority and until any recom- 
mendations which the Authority may, in 
accordance with the provisions of this Act, 
make upon such consultation have received due 
consideration by the Board t 

Provided farther that where the recommenda- 
tions of the Authority in regard to any scheme 
are not accepted by the Board, the Board shall 
not sanction the scheme without the previous 
consent of the Provincial Government. 

(S) In respect of any scheme to which the 
first proviso to sub-seotion (2) applies, the Board 
shall, within one month after being requested by 
the Authority so to do, supply the Authority 
with all such information incidental or supple- 
mentary to the scheme as may be specified in 
the request. 

30. The Authority shall, before making any 

MatUrs to he con- recommendations in respect 

^idered by tin Mi- of a scheme upon which it 
has been consulted under 
the first proviso to sub.section (2j of section 29, 
have particular regard to whether or not in its 
opinion — 

(a) any river-worka proposed by the Board 
will prejudice the prospect for the best ulti- 
mate development of the river or its tribu- 
taries for power generation, consistent with the 
requirements of irrigation, navigation and flood- 
control and for this purpose the Authority shall 
satisfy itself that an adequate study has been 
made of the optimum location of dams and other 
river- works; 

(b) the proposed scheme will prejudice the 
proper combination of hydro-electric and thermo- 
electric power necessary to secure the greatest 
possible economic output of electric power ; 

(c) the proposed main transmission lines will 
foe reasonably suitable for regional requirements; 

(d) the scheme provides reasonable allowances 
lor expenditure on capital and revenue account; 

(e) the estimates of prospective supplies of 
electricity and revenue therefrom contained in 
the scheme are reasonable. 

31. Where the Authority has been consulted 

Eecomonendaiions under the first proviso to 

of the Authority, sub- section (2 ) of section 29 

in respect of a scheme, it shall forward its re- 
commendations thereon to the Board, sending 
a copy thereof to the Provincial Government 
within six months from the date of the receipt 
by it of the scheme : 

Provided that if the Board fails to supply in 
due time any information requested under sub- 
section 1^8 J of section 29 the period within which 
the Authority shall forward its recommendation 
shall be correspondingly increased. 


32. The Board shall carry out and give efleci 
Gariymg out of to a scheme as soon as rea. 

schemes, sonably practicable after 

has been sanctioned and published. 

33. The Board may from time to time alter 
Pouer to alter or or extend a scheme by a sup- 

exiend schemes, plementary scheme made 
and sanctioned in the manner hereinbefore 
provided : 

Provided that any alterations or extensions 
of a scheme which are in the opinion of the 
Board and the Authority minor in character 
may he made without preparing a supple- 
mentary scheme. 

3^. Where a generating station situate within 
Controlled stations, an area for which a scheme 
is in force has been designated in the scheme as 
a controlled station, the relations between th© 
Board and the licensee owning the station shall, 
subject to any arrangements agreed under sec- 
tion 47, be regulated by the provisions of the 
First Schedule. 

35. The Board may at any time declare to a 
Sunly by the licensee owning a genera.. 
Board to licensees ting station, other than a 
owning generating controlled station, situate 
stations, within an area for which 

a scheme is in force that it is ready to make a 
supply of electricity available to the licensee for 
the purposes of his undertaking, and thereupoD» 
but without prejudice to the provisions of sec- 
tion 47, the provisions of the Second Schedule 
shall apply in respect of the relations between 
the Board and the said licensee. 


36. The Board may at any time declare to a 

Power to Board licensee owning a generating 
to close down gene- station situate within an 
rating stations, Iqj ^j^ich a scheme is 


in force that the station shall be permanently 
closed down, and thereupon but without pre- 
judice to the provisons of section 47, where the 
station is a controlled station the provisions of 
part III of the First Schedule, or in other cases 
the provisions of the Third Schedule, shall apply 
in respect of the relations between the Board 
and the said Uoensee with reference to the station 
to be closed down. 

under the First or Third 
Schedule any generating 
station or undertaking is 
to be purchased by the 
Board, or where a sanc- 
tioned scheme provides for the purchase by the 
Board of a main transmission line belonging to 
any licensee, — 

(a) the generating station or undertaking from 
such date of purchase as may be fixed under 


37. (1) Where 
Pm chase of gene- 
rating stations or 
undertakings or 
main transmission 
lines by the Board, 
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Ihe appropriate schedule, or the main trans- 
mission line from such date of purchase as the 
Board shall, by notice in writing given not less 
than one month before the said date, intimate 
to the licensee, shall vest in the Board free, save 
as provided in sub-section (2), from any debt, 
mortgage, lien or other similar obligation of the 
licensee or attaching to the station or under- 
taking or line, as the case may be, and any such 
debt, mortgage, lien or obligation shall, save 
as aforesaid, attach to the purchase-money in 
substitution of the station or undertaking or 
line : 

Provided that notwithstanding any agreement 
to the contrary the licensee shall pay and the 
mortgagee, chargee, lien-holder or obligee shall 
accept the whole or part of the purchase- money 
as the case may be in full or part satisfaction 
of the debt according as the amount of the pur- 
chase-money is more or less than the amount of 
liis debt; 

(b) without prejudice to the provisions of sec- 
tion 47, the Board shall pay, or tender payment 
of, the price to be determined in accordance 
with the Fourth Schedule as soon as the amount 
thereof has been determined, together with inter- 
est on such amount from the date of purchase 
to the date of payment or tender of payment as 
aforesaid at the rata of one yer centum over the 
average of the'Reserve Bank rates between the 
said dates; 

(c) the receipt of the licensee shall, notwith- 
standing anything in any other law, be a full 
and sufficient discharge to the Board for the 
payment due in respect of the purchase. 

(2) Where a generating station or undertaking 
or main transmission line purchased by the Board 
under this Act is in course of construction, exten- 
sion or repair at the date of purchase, the rights 
and liabilities of the former owner thereof under 
any contract for such construction, extension or 
repair shall be deemed to have been transferred 
to the Board, except such rights or liabilities 
acquired or incurred after the date of receipt of 
the notice of purchase without the prior sanction 
of the Board. 

(B) Notwithstanding anything contained else- 
where in this Act — 

(i) where any generating station purchased by 
the Board under this Act contains any plant or 
apparatus which, while the station was in opera- 
tion, were used jointly for the purposes of gene- 
ration and transmission or distribution or wholly 
ior the purposes of transmission or distribution, 
then unless otherwise agreed between the Board 
and the licensee, such plant or apparatus shall 
-not be purchased by the Board but shall remain 
4ihe property of the licensee. 


(ii) Where under the provisions of section 28 
a scheme provides for the purchase of any main 
transmission line belonging to any licensee the 
Board shall not exercise the powers of acqui- 
sition thereby afforded without the prior consent 
of the licensee, which consent shall not be un- 
reasonably withheld. 

38. The Board shall itself establish a new 
Ptomswn of new generating station in any 

generating stations, area in which it is required 
by any sanctioned scheme to be sftuated, but the 
Board may, with the sanction of the Provincial 
Government, make arrangements with any 
licensee or other person for the establishment of 
a new generating station required by a sanction- 
ed scheme, if in the opinion of the Board it is 
desirable so to do. 

39. Where the Board itself establishes a new 
Operation of generating station or ac- 

Board^s generating quires a generating station 
stations. Otherwise than for the pur- 

pose of closing it down, it shall operate the 
station itself, but the Board may with the 
sanction of the Provincial Government, make 
arrangements with any licensee or other person 
for its operation, if in the opinion of the Board 
it is desirable so to do. 

40. Where the Board has purchased a main 
Provision regard- transmission line and by 

mg connections with of thereof 

mam transmission , n ii. x- 

lines purchased by Board any alteration 

the Board. or replacement of switch- 

gear or other apparatus of any licensee connected 
with the line becomes necessary, the Board may 
in its discretion itself carry out such alteration 
or replacement at its own cost or defray the 
reasonable expenses incurred by the licensee in 
effecting such alteration or replacement and any 
question whether such alteration or replacement 
is necessary or whether the expenses incurred in 
connection therewith" are reasonable shall in de- 
fault of agreement be determined as provided 
under section 76. 

41. (l) Where the Board considers it neces- 
Use by Board of sary to use for any of its 

transmission lines. purposes any transmission 
lines or main transmission lines of a licensee, the 
Board shall have power to use such lines to the 
extent to which the capacity thereof is or there- 
after remains surplus to the requirements of the 
licensee for the transmission of electricity, on 
payment of charges calculated in accordance 
with the provisions of the:Fifth Schedule. 

(2 ) The Board may, by agreement with any 
licensee or other person, use any transmission 
line or main transmission line of that licensee or 
person for such time and upon such terms as 
may be agreed. 
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42. Notwithstanding anything contained in 

Powers to Board sections 12 to 16 and 18 and 
/rr placing wires, 19 of the Indian Pllectricity 
poles, etc. pj.Q. 

judiee to the requirements of section 17 of that 
Act where provision in such behalf is made in 
a sanctioned scheme, the Board shall have, 
for the placing of any wires, poles, wallbrackets, 
stays, apparatus and appliances for the transmis- 
sion and distribution of electricity, or for the 
transmisaion of telegraphic or telephonic com- 
munications necessary for the proper co ordina- 
tion of the works of the Board, all the powers 
which the telegraph authority possesses under 
part III of the Indian Telegraph Act, 1885, with 
regard to a telegraph established or maintained 
by the Government or to be so established or 
maintained: 

Provided that where a sanctioned scheme does 
not make such provision as aforesaid, all the 
provisions of sections 12 to 19 of the first-men- 
tioned Act shall apply to the works of the Board. 

43. ( 1 ) The Board may enter into arrange. 

Power to Board to ments with any person pro- 

2" TurtZe within the 

or sale of electncity Province for the purchase 
under certain con- by the Board, on such terms 
^^tions. as may be agreed, of any 

surplus electricity which that person may be able 
to dispose of. 

( 2) Where a sanctioned scheme so provides, 
the Board may on such terms as may be agreed 
upon, enter into arrangements with any Govern- 
ment or person for the purchase or sale of 
electricity to be generated or used outside the 
Province: 

Provided that the Board may not enter into 
such arrangements with any such Government 
or person without the consent of the Provincial 
Government, or into arrangements with any 
such person without the cdfeent of the Govern- 
ment of the Province within which the electricity 
is to be generated or used. 


44. ( 1 ) Notwithstanding anything contained 


in any other law for the 
time being in force or in 
any licence, but subject to 
the provisions of this Act, it 
shall not be lawful for a 
licensee, or any other per- 
son, not being the Central Government or any 
Corporation created by legislation enacted by 
the Central Legislature, except with the previous 


Restriction on 
esiahlishmmt of new 
generating stations 
or major additions 
or replacement of 
plant in generating 
stations. 


consent in writing of the Board, to establish or 
acquire a new generating station or to extend 
or replace any major unit of plant or works 
pertaining to the generation of electricity in a 
generating station: 


Provided that such consent shall not, except 
in relation to a controlled station, be withheld 
unless within three months from the date of 
receipt of an application — 

(a) hr consent to the establishment or acquisi- 
tion of a new generating station, the Board — 

( i ) gives to the applicant being a licensee an 
undertaking that it is competent to and wilb 
within twenty-four months from the said date, 
afford to him a supply of electricity sufficient for 
his requirements pursuant to his application ; or 

(ii) shows to the applicant that the electricity 
required by him pursuant to his application 
could be more economically obtained within a 
reasonable time from another appropriate source: 

(h) hr consent to the extension of any major 
unit of plant or works as aforesaid, the Board — 

(i) gives to the applicant being a licensee 
an undertaking that within twenty-four months 
from the said date either the station to which 
the application pertains will become a controlled 
station in terms of section 34 , or the Board will 
make a declaration to the applicant in terms of 
section 35 offering him a supply of electricity 
sufficient for his requirements pursuant to big 
application, or the Board will make a declara. 
tion to him in terms of section 36 ; or 

(ii) shows to the applicant that the electricity 
required by him pursuant to his application 
could he more economically obtained within a 
reasonable time from another appropriate source 
or by other appropriate means ; 

(c ) for consent to the replacement of any 
major unit of plant or works, the Board — 

(1) gives to the applicant being a licensee an 
undertaking that within eighteen months from 
the said date either the station to which the 
application pertains will become a controlled 
station in terms of section 34 , or the Board will 
make a declaration to him in terms of section 
36 ; or 

(ii ) shows to the applicant that the electricity 
required by him pursuant to his application 
could be more economically obtained within a 
reasonable time from another appropriate sourc©' 
or by other appropriate means, 

( 2 ) There shall be stated in every application 
under this section such particulars as the Board 
may reasonably require of the station, plant or 
works, as the ease may be, in respect of which 
it is made, and where consent is given theretOg 
in acting in pursuance of such consent, the 
applicant shall not, without the farther consent 
of the Board, make any material variation in 
the particulars so stated. 

(B) Any difference or dispute arising out of 
the provisions of this section shall be referred to 
the arbitration of the Authority. 
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^5. fl) If any licensee fails to close down his 

Potuer to Board to generating station pursuant 

enter upon and shut declaration of the Board 
doivn generating , jl- „ 
stations m certain section 36, or if any 

circumstances. person establishes or ae- 

quires a new generating station or extends or 
replaces any plant or works in any generating 
station in contravention of section 44, the Board 
may authorise any of its officers to enter upon 
the premises of such station and shut down the 
station or the plant or works, as the case may 
be, in respect of which the failure or contraven- . 
tion has occurred. 

(2) Any expenses incurred by the Board 
under this section shall be recoverable by it 
from the licensee or person concerned as an 
arrear of land revenue, and for such purpose 
the Board shall be deemed to be a public officer 
within the meaning of section 5 of the Eevenue 
Eecovery Act, 1890. 

(3) Any difference or dispute arising out of 
the provisions of this section shall be referred to 
the arbitration of the Authority. 

46. (l) A tariff to be known as the Grid 

The Grid Tariff. Tariff shall, in accordance 
with any regulations made in this behalf, be 
fixed from time to time by the Board in respect 
of each area for which a scheme is in force, and 
tariffs fixed under this section may, if the Board 
thinks fit, differ for different areas. 

(2) Without prejudice to the provisions of 
section 47, the Grid Tariff shall apply to sales 
of electricity by the Board to licensees wherrso 
required under any of the First, Second and 
Third Schedules, and shall, subject as hereinafter 
provided, also be applicable to sales of electri- 
city by the Board to licensees in other cases: 

Provided that if in any such other case it 
appears to the Board that, having regard to the 
extent of the supply required, the transmission 
expenses involved in affording the supply are 
higher than those allowed in fixing the Grid 
Tariff, the Board may make such additional 
charges as it considers appropriate. 

(B) The Grid Tariff shall be so framed as to 
include as part of the charge, and show separate- 
ly a fixed kilowatt charges component and a 
running charges component : 

Provided that if in respect of any area the 
electricity to be sold by the Board is wholly or 
substantially derived from hydro-electric sources, 
the running charges component may be omitted. 

(4i) The fixed kilowatt charges component 
in the Grid Tariff may be framed so as to vary 
with the magnitude of maximum demand. 

(5) Where only a portion of a licensee’s maxi- 
mum demand for the purposes of his under- 
taking is chargeable at the Grid Tariff, the price 


payable for that portion shall not le greater 
than the average price which would have been 
payable had the whole of the said maximum 
demand of the licensee been chargeable at the 
Grid Tariff. 

(G) The Grid Tariff may contain provisions 

for — 

(a) adjustment of price having regard to the 
power factor of supply taken or the cost of fuel 
or both ; 

(b) a minimum charge related to a past or 
prospective demand of a licensee on the Board. 

( 7 ) The Grid Tariff may contain such otb'er 
terms and conditions, not inconsistent with this 
Act and the regulations, as the Board thinks fit. 

47. Notwithstanding anything contained ia 

Power to Board to sections 34 to 37 and sub- 

mahe alternative section (2) of section 46 but 
arrangements with subject to any regulations 
licensees. made in this behalf, the 

Board may make such arrangements as may be 
mutually agreed with any licensee whose area of 
supply is situate within an area for which a 
scheme is in force, in regard to the purchase or 
sale of electricity and the price thereof, or the 
purchase, operation or control of any generating 
station or main transmission line ; 

Provided that in making any such arrange, 
ment the Board shall not show undue preference 
to any licensee. 

48. Where under any provision of this Act 

Power to licensee Board is authorised or 

to carry out arrange- required to enter into ar- 
ments under this rangements with any licen- 
see for any purpose, then 
notwithstanding anything contained in any law 
or in any licence, memorandum of association 
or other instrument regulating the constitution 
or powers of the licensee, it shall be lawful for 
the licensee to enter into and carry out any such 
arrangements. 

49. Subject to the provisions of this Act and 

Provision for the oi my regulations made in 

sale of electricity by this behalf, the Board may 
the Board to persons supply electricity to any 
other than licensees. jjq|; joeing a licensee 

upon such terms and conditions as the^Board 
may from time to time fix having regard to the 
nature and geographical position of the supply 
and the purposes for which it is required : 

Provided that in fixing any such terms and 
conditions the Board shall not show undue pre- 
ference to any person. 

50. Nothing contained in sections 34, 35 and 

Board not to sup- 36 shall apply in any case 

ply electricity m cer- where under section 19, it is 
tain circumstances. not permissible for the 
Board to supply electricity directly to a licensee 
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owning a generating station ; and nothing in 
sections 46, 47 and 49 shall empower the Board 
to supply electricity directly to any licensee or 
person to whom it is not otherwise entitled so 
to supply electricity. 

51* Where the price to be paid for electricity 

Provisional by or to the Board under this 
vaymenis, Act cannot be finally ascertained 
until after the end of a year of account, the 
amount to be paid shall be ascertained as soon 
as practicable thereafter, but the party from 
whom the payment is due shall make to the 
other monthly payments on account of the net 
amounts due in accordance with estimates made 
for the purpose, subject to adjustment as soon 
after the end of the year of account as the actual 
liability can be ascertained. 

52. Unless otherwise agreed between the 

Lower limit of and the licensee, no 

^ower factor in Supply of electricity taken by 
hu^'gly hy Board, a licensee from the Board 
under this Act shall be taken at an average 
power factor below 0.85 during the period of 
maximum demand of the licensee in any month, 
and in the event of the average power factor as 
aforesaid being lower than 0.85, the licensee shall 
within a reasonable time take such measures, 
the cost of which shall not be borne by the 
Board, as may be necessary to raise it to a value 
not lower than 0.85. 

63. (l) Where the Board for the purposes of 

Provision of arrangements which it has 

accommodation made with any licensee under 
and right of this Act requires accommodation 
on in, under or over the pre- 
mises of the licensee for any works or apparatus 
to be provided by the Board, the licensee shall, 
if suitable and sufficient accommodation exists, 
grant such accommodation free of cost to the 
Board, or if such accommodation does not exist, 
it shall be provided upon such terms and condi- 
tions as may be agreed between the Board and 
the licensee. 

(2) The Board and any licensea shall each 
have a right of access at all times to his own 
property on, in, over and under the property of 
the other. 

54. The Board shall have power to connect 

Power to Board <^>1® apparatus of any 

io connect meters, licensee any such correct 
eic,t io apparatus of meters, switch.gear and 
licensees, equipment as may be 

necessary to enable it to carry out the provisions 
of this Acti and such meters, switoh-gear and 
other equipment shall, unless otherwise agreed, 
he provided and maintained by the Board at its 
own costs. 


55. Every licensee shall comply with such 

Licensees to tomr directions as the Board 

ply with Board's may from time to time give 
directions^ him for the purpose of 

achieving the maximum of economy and effiei- 
ency in the operation of the station. 

56. No licensee shall, except with the previous 

Leases of general- approval in writing of the 

ing stations. Board and subject to any 

conditions which the Board may think fit to 
impose, enter into any arrangement whereby 
any generating station is to be let or held on 
lease by him, and any such arrangement entered 
into in contravention of this sub- section shall be 
void and of no effect. 

57. (l) The provisions of the Sixth Schedule 

Licensees' charges and the Table appended to 

to consumers. the Seventh Schedule shall 

be deemed to be incorporated in the licence of 
every licensee, not being a local authority, from 
the date of the commencement of the licensee's 
next succeeding year of account, and from such 
date the licensee shall comply therewith accor- 
dingly and any provisions of such licence or of 
the Indian Electricity Act, 1910, or any other 
law, agreement or instrument applicable to the 
licensee shall, in relation to the licensee, be void 
and of no effect in so far as they are inconsis- 
tent with the provisions of this section and the 
said Schedule and Table. 

(2) Where the provisions of the Sixth Sche- 
dule and the Table appended to the Seventh 
Schedule are under sub-section (l) deemed to 
be incorporated in the licence of any licensee, 
the following provisions shall have effect in 
relation to the said licensee, namely: — 

(a) The Board, or where no Board is consti- 
tuted under this Act the Provincial Government, 
may, if it is satisfied that the licensee has failed 
to comply with any provision of the Sixth 
Schedule, and shall when requested so to do by 
the licensee, constitute a rating committee to 
examine the licensee’s charges for the supply of 
electricity and to recommend thereon to the 
Provincial Government : 

Provided that no rating committee shall be 
constituted in respect of a licensee within three 
years from the date on which such a committee 
has reported in respect of that licensee, unless 
the Provincial Government declares that in its 
opinion circumstances have arisen rendering the 
orders passed or the recommendations of the 
previous rating committee unfair to the licensee 
or any of his consumers. 

(b) The rating committee shall, after giving 
the licensee a reasonable opportunity of being 
heard and after taking into consideration the 
efficiency of operation and management and the 
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potentialities of his undertaking, report to the 
Provincial Government making recommenda- 
tions (and giving reasons therefor) regarding the 
charges for slactricity which the licensee may 
make to any class or classes of consumers so 
however that the recommendations are not likely 
to prevent the licensee from earning clear profits 
sufficient when taken with the sums available in 
the Tariffs and Dividends Control Reserve to 
afford him a reasonable return during bis next 
succeeding three years of account if the poten- 
tialities of the undertaking of the licensee, with 
efficient operation and management, so permit. 

(c) Within one month after the receipt of the 
report under clause (b) the Provincial Govern- 
ment shall cause the report to be published in 
the official Gazette, and may at the same time 
make an order in accordance therewith fixing the 
licensee’s charges for the supply of electricity 
with effect from such date, not earlier than two 
months or later than three months after the date 
of publication of the report, as may be specified 
in the order and the licensee shall forthwith give 
effect to such order : 

Provided that nothing in this clause shall be 
deemed to prevent a licensee from reducing at 
any time any charges so fixed. 

(8) Where a Board is constituted under this 
Act, the rating committee shall consist of three 
members, two of whom shall be members of the 
Board and one shall be a representative, co-opted 
by the two members of the Board from a licen- 
sees’ association of wffiieh the licensee concerned 
is or is eligible to be a member or, if there is no 
such association, from such Chamber of Com- 
merce or similar body as the Board may direct; 
one of such members of the Board shall be 
experienced in accounting and financial matters 
and one of the members of the Board shall be 
the Chairman of the committee. 

(4f) Where no Board is constituted under this 
Act, the rating committee shall consist of five 
members of whom the Chairman and two other 
members shall be nominated by the Provincial 
Government, one member shall be nominated 
by the licensee and one member shall be nomi- 
nated by the local Electric Licensees’ Associa- 
tion, or if there is no such association, by such 
Chamber of Commerce or similar body as the 
Provincial Government may direct. 

(5) Of the three members to be nominated 
by the Provincial Government under sub-s. (i), 
one shall be a person w'ho is or has been a judi- 
cial officer not below the rank of a District 
Judge, one shall be a registered accountant hav- 
ing at least ten years’ experience and one shall 
be a person with administrative experience. 


58. The Board or where no Board in eonsti- 
Power io direct tuted under this Act, the 
^ 0 / Provincial Government 
licensees being local have power to direct 

authorities. the amortisation and tariffs 

policies of any licensee, being a local authority, 
with respect to bis licensed undertaking in such 
manner as the Board or the Provincial Govern- 
ment, as the case may be, after giving the local 
authority a reasonable opportunity of being 
heard, considers expedient for the purposes of 
the Act; and the licensee, being a local autho- 
rity, the provisions of any other law" or of any 
rules made or directions given thereunder not- 
withstanding, shall give effect to any such direc- 
tions of the Board or the Provincial Govern- 
ment, as the case may be. 


CHAPTER VI 

The Board’s Finance, Accounts 
AND Audit. 


59. The Board shall not, as far as practicable 

General principles and after taking credit for 

for Board's finance, any subventions from the 
Provincial Government under section 63, carry- 
on its operations under this Act at a loss, and 
shall adjust its charges accordingly from time 
to time ; 

Provided that where necessary any amounts 
due for meeting the operating, maintenance and 
management expenses of the Board or for the 
purposes of clauses ( 1 ) and (li) of section 67 may* 
to such extent as may be sanctioned by the 
Provincial Government, be paid out of capital. 

60. (1) All debts and obligations incurred, 

Board to assume all contracts entered into 

MigaUons of Fro- matters and things 

engaged to be done by, with 
or for the Provincial Gov- 
ernment for any of the pur- 
poses of this Act before the first constitution of 
the Board shall be deemed to have been incurred, 
entered into or engaged to be done by, with or 
for the Board; and all suits or other legal pro- 
ceedings instituted or which might but for the 
issue of the notification under sub-section (4) 
of section 1 have been instituted by or against 
the Provincial Government may be continued 
or instituted by or against the Board . 

(2) All expenditure which the Provincial 


vincial Government 
in respect of matters 
to which this Act 
applies. 


Government may, not later than two months 
after the first constitution of the Board, declare 
to have been incurred before the issue of the 
notification under sub- section (4) of section I 
on capital account in connection with the pur- 
poses of this Act shall be deemed to be a loan 
advanced to the Board under section 64 on the 
date of the said declaration, and all the assets 
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acquired by such expenditure shall thereupon 
Test in the Board. 

61. (l) In February of each 5 ear the Board 

Annual finmiaal shall submit to the Pro, 

statement* vinoial Government a state- 

ment in the prescribed form of the estimated 
capital and revenue receipts and expenditure 
lor tha ensuing year. 

(2) The said statement shall include a state- 
ment of the salaries of members, officers and 
servants of the Board and of such other parti- 
culars as may be prescribed, 

( 3 ) The Provincial Government shall as soon 
as may be alter the receipt of the said state- 
ment cause it to be laid on the table of the 
Chamber, or as the case may be, Chambers of 
the Provincial Legislature, and the said state- 
ment shall be open to discussion therein, but 
ebali not be subject to vote, 

(4) The Board shall take into consideration 
any comments made on the said statement in 
the Provincial Legislature. 

(6) The Board may at any time during the 
year m respect of which a statement under sub- 
section (1) has been submitted submit to the 
Provincial Government a supplementary state- 
ment, and all the provisions of this section 
shall apply to such statement as they apply to the 
statement under the said sub-section. 

62. ( 1 ) Save where in the opinion of the 

HesiricUon on un- Board circumstances of 

budgeted ex'pend%iure, extreme urgency have 
arisen, no sum exceeding twenty-five thousand 
rupees on account of recurring expenditure or 
exceeding one lakh of rupees on account of non- 
recurring expenditure shall be expended by the 
Board in any year of account unless such sum 
has been included in a statement submitted 
under sub-section (J) ov sub-section (6J of sec- 
tion 61. 

{ S ) Where any such sum is expended under 
eircumstances of extreme urgency, a report 
thereon indicating the source from which it is 
proposed to meet the expenditure shall be made 
as soon as practicable to the Provincial Govern- 
meni 

63. The Provincial Government may, with 

Subventions to the the approval of the Provin- 

Board, cial Legislature, from time 

to time make subventions to the Board for 
the purposes of this Act on such terms and con- 
ditions as the Provincial Government may 
determine, 

61. The Provincial Government may from 

Loans^ to the time to time advance loans 
Board* to the Board on such terms 

and conditions, not inconsistent with the provi^ 


siona of this Acfc, as the Provincial Government 
may determine. 

65. ( 1 ) The Board may from time to time. 

Power of Boa^d with the previous sanction 

to borrotv, of the Provincial Govern- 

ment and subject to the provisions of this Act 
and to such conditions as may be prescribed m 
this behalf, borrow any sum required for the 
purposes of this Act. 

(2) Rules made by the Provincial Govern- 
ment for the purposes of this section may em- 
power the Board to borrow by the issue of 
bonds or stock or otherwise and to make ar- 
rangements with bankers, and may apply to the 
Board with such modifications as may be neces- 
sary to be consistent with this Act, the provisions 
of the Local Authorities Loans Act, 1914 and 
the rules made thereunder as if the Board were 
a local authority. 

(5) The maximum amount which the Board 
may at any time have on loan under sub- 
section (I) shall be ten crores of rupees, unless 
the Provincial Government, with the approval 
of the Provincial Legislative assembly, fixes a 
higher maximum amount. 

(4) Stock issued by the Board under this 
section shall be issued, transferred, dealt with 
and redeemed in such manner as may be pres- 
cribed. 

66. The Provincial Government may guar* 

Guarantee of rantee in such manner as it 

loans* thinks fit the payment of- 

the principal and interest of any loan proposed 
to be raised by the Board or of either the princi- 
pal or the interest: 

Provided that the Provincial Government 
shall, BO long as any such guarantees are in 
force, lay before the Chamber or, as the case 
may be, Chambers of the Provincial Legisla- 
ture in every year during the budget session a 
statement of the guarantees, if any, given during 
the current financial year of the Province, and 
an up-to-date account of the total sums, if any, 
which have been paid out of Provincial revenues 
by reason of any such guarantees or paid into 
Provincial revenues towards repayment of any 
money so paid out. 

67. The revenues of the Board shall after 

Priority of Udbi- meeting its operating, main- 

likes of the Board, tenance and management 
expenses, be distributed as far as they are avail- 
able in the following order, namely: — 

(i) interest on bonds not guaranteed under 
section 66; 

(ii) interest on stock not so guaranteed; 

(iii) credits to depreciation reserve under 
section 68; 
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(iv) interest on bonds guaranteed under 
section 66; 

( 7 ) interest on stock so guaranteed; 

(vi) repayment of principal and interest on 
sums paid by the Provincial Government under 
guarantees under section 66; 

(vii) the write-down of amounts paid from 
capital under the proviso to section 69, 

(viii) contribution to general reserve of an 
amount not exceeding one pe7^ centum per 
annum of the original cost of fixed assets em- 
ploy ed by the Board so however that the total 
standing to the credit of such reserve shall not 
exceed eight per centum of the original cost 
of such fixed assets; 

(ix) interest on loans advanced or deemed to 
be advanced to the Board under section 84, in- 
cluding arrears of such interest; 

(x) of the balance remaining, one-half in the 
reduction of tariffs or for such other purposes 
beneficial to electrical development in the Pro- 
vince, as the Board may think fit, and the 
remaining one-half as far as available in the 
following order, namely: — 

(a) repayment of interest-free loans; 

(b) to Provincial revenues, 

68. The Board shall create a depreciation 

Depreciation re^ reserve and as far as com- 

pliance with the provision 
of section 67 makes it practicable, shall at the 
end of every year credit to such reserve from its 
revenues — 

(1) sums ascertained in accordance with the 
Seventh Schedule, and 

(ii) interest at the rate of three per centum 
per annum on all sums at credit of the depre- 
ciation reserve on the first day of the said year; 

Provided that if in any year it is not practic- 
able fully to comply with the provisions of this 
section, the amount by which the sums a3tually 
credited falls short of the amount required under 
this section in respect of that year shall be 
carried forward and, together with compound 
interest thereon at the aforesaid rate, shall be 
credited to the said reserve as soon as it is found 
possible in accordance with section 67 so to do. 

69. (1) The Board shall cause to be maintain- 

Accounts and ed Such proper books of 

^ndiL account and other books 

in relation to its accounts as the regulations 
may require, and shall prepare in accordance 
with the rules an annual statement ol accounts. 

( 2 ) The accounts of the Board shall be audit- 
ed concurrently and annually by a person who 
shall be qualified under the provisions of section 
144 of the Indian Companies Act, 1913, to act as 
an auditor of companies and who shall be ap- 
pointed by the Provincial Government. 


(3) As soon as the accounts of the Board have 
been audited, the Board shall send a copy thereof 
together with a copy of the report of the auditor 
thereon to the Provincial Government, and shall 
cause the accounts to be published in the pres- 
cribed manner and place copies thereof on sale 
at a reasonable price. 

( 4) The Board shall comply with such orders 
and instructions, as the Provincial Government 
may, upon perusal of the report of the auditor, 
think fit to issue. 

CHAPTER VII 
Miscellaneous 

70. (1) No provision of the Indian Electricity 

Dfject of other Act, 1910, or of any rules 

laws. made thereunder or of any 

instrument having effect by virtue of such law 
or rule shall, so far as it is inconsistent with any 
of the provisions of this Act, have any effect : 

Provided that nothing in this Act shall be 
deemed to prevent the Provincial Government 
from granting, after consultation with the Board, 
a licence not inconsistent with the provisions of 
the Indian Electricity Act, 1910, to any person 
in respect of such area and on such terms and 
conditions as the Provincial Government may 
think fit. 

(2) Save as otherwise provided in this Act, 
the provisions of this Act shall be in addition to, 
and not in derogation of, the Indian Electricity 
Act, 1910. 

71 . Where under the provisions of the Indian 

BighH and op> Electricity Act, 1910, any 

*Zier 

1910 to vest %n undertaking of a licensee 
Board. vests in the Provincial Gov- 

ernment or a local authority, such right or 
option shall be deemed to be transferred to the 
Board, and shall be exercisable by the Board in 
accordance with the provisions of the said Acfe 
applicable to the exercise of such right or option 
by the Provincial Government or a local autho- 
rity, as the case may be. 

72 . The Provincial Government shall not 

Water-power con- grant any concession for 

cessions to he grant- the development or use of 
ed only to the Board, water-power for any elec- 
trical purpose to any person other than the 
Board, unless the Provincial Government is of 
opinion that it is not expedient for the Board or 
that the Board is unable so to develop or nse 
the water power concerned. 

73 . Where a multi-purpose scheme for the 

Co-orAmaiion U- development of any river 

tween the Board's in any region is in opera- 
Schemes and Multi- tion, the Board shall co* 
■Butvosb Schemes. ordinate its activities with 
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lihe activities of the persons responsible for such 
scheme in so far as they are inter-related. 

74. Any officer or servant of the Board 

Pou’ers of entry. generally or specially autho- 
rised by the Board in this behalf may at any 
reasonable time after giving the owner or oc- 
cupier reasonable notice enter upon any land or 
premises and there do such things as may be 
reasonably necessary for the purposes of law- 
fully using any transmission lines or main trans- 
mission lines, or of making any survey, exami- 
nation or investigation preliminary or incidental 
to the exercise of powers or the performance of 
duties by the Board under this Act. 

75. (l) The Board shall, before such date 

Annual reports, and in such form as may be 

statisHcs and prescribed, submit to the 
returns. Provincial Government an 

annual report upon such matters as may be 
prescribed, and the Provincial Government shall 
cause such report to be published in the official 
Gazette. 

(^) The Board shall furnish to tbs Provincial 
Government at such times and in such form and 
manner as may be prescribed or as the Pro- 
vincial Government may direct, such statistics 
and returns and such particulars in regard to 
any proposed or existing scheme as the Provin- 
€iai Government may from time to time require. 

(3) The Board may at anytime by notice 
in writing require any licensee or person supply- 
ing electricity for public or private purposes or 
generating electricity for his own use to iurnisn 
it with such information and accounts relating 
to such supply or generation and in such form 
ard manner as the notice may specify. 

76. (l) All questions arising between the 

Arhitraiwn. Provincial Government or 

the Board and a licensee or other person shall 
be determined by arbitration. 

(2 ) Where any question or matter is, by this 
Act, required to be referred to arbitration, it shall 
be so referred — 

(a) in cases where the Act so provides, to the 
Authority and on such reference the Authority 
shall be deemed to have been duly appointed as 
Arbitrators, and the award of the Authority 
shall be final and conclusive; or 

(b) in other cases, to two arbitrators, one to 
be appointed by each party to the dispute. 

(S) Subject to the provisions of this section, 
the provisions of the Arbitration Act, 1940 (x of 
1940) shall apply to arbitrations under this Act. 

(4) The arbitrators shall in making their 
award have regard to the provisions of this Act 
and any rules and regulations made thereunder 
^relevant to the reference, 


(6) The arbitrators may, if they think it ex- 
pedient so to do, call in the aid of one or more 
qualified assessors and hear the reference wholly 
or partially with the aid of such assessors, 

(6) The provisions of subsections (4) md 
(6) shall apply to the umpire, if be enters on 
the reference, as they apply to the arbitrators 

77. (l) If any licensee or other person fails 

Penalties and without reasonable excuse 

procedure. ^0 comply with or give 

effect to any direction, order or requirement made 
under section 55 or under clause (c) of sub- 
section (2) of section 57 or under section 55 
or under sub-section (3) oi section 75, he shall be 
deemed to have committed an offence under 
this section and shall be punishable with fine 
which may extend to five hundred rupees, and 
in the case of continuing offence with an addi- 
tional fine which may extend to fifty rupees for 
every day after the first during which the 
offence continues. 

(2) Where any licensee or other person is a 
firm, company or other body corporate, every 
partner, managing director, manager, secretjary 
or other responsible officer thereof shall, unless 
he proves that an offence under this section w^as 
committed without his knowledge or that he 
exercised all due diligence to prevent its com- 
mission, be deemed to be guilty of the offence 
No Court shall take cognisance of an 
offence under this section except on the com- 
plaint of an officer of the Board, or where no 
Board is constituted under this Act, on the com- 
plaint of an officer of the Provincial Govern- 
ment, authorised by the Board or as the case 
may be by the Provincial Government in this 
behalf. 

78. (l) The Provincial Government may 

Power to make after previous publication, 

rules. by notification in the official 

Gazette make rules to give effect to the provi- 
sions of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may provide for — 

(a) the remuneration, allowances and condi- 
tions of service of members of the Board ; 

(b) the terms and conditions of appointmant 
of members of Provincial Electricity Councils 
and Local Advisory Committees, the convening 
of meetings of such councils and Committees, 
and the conduct of business thereat ; 

(c) the form in which the annual financial 
statement and supplementary statements under 
section 61 shall be prepared by the Board, and 
the particulars to be included therein ; 

(d) the conditions subject to which the Board 
may borrow under section 66 ; 
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(e) the manner in which stock issued by the 
Board shall be issued, transferred, dealt with 
and redeemed; 

(f) the manner in which the accounts of the 
Board shall be published under section 69 ; 

(g) the form in which and the date by which 
ihe annual report of the Board shall be submit- 
ted under section 75, and the form and manner 
01 furnishing statistics and returns by the Board 
inder that section ; 

(h) the business of the Board upon which the 
Local Advisory Commiitees concerned shall be 
consulted. 

79. The Board may make regulations not in- 

Powisr to make consistent wiih this Act and 
i‘Lgulat%om. the rules made thereunder 

lo provide for all or any of the following matters, 
namely : — 

(a) the administration of the funds and other 
property of the Board, and the maintenance of 
its accoants ; 

(b) the summoning and holding of meetings of 
the Board, the times and places at which such 
meetings shall be held, the conduct of business 
thereat and the number of members necessary 
to constitute a quorum ; 

(c) the duties of officers and servants of the 
Board, and their salaries, allowances and other 
conditions of service ; 

(d) all matters necessary or expedient for 
regulating the operations of the Board under 
section *20 ; 

(e) the making of advances to licensees by the 
Board under section 23 and the manner of repay- 
ment of such advances ; 

(f) the making of contributions by the Board 
under section 24 ; 

(g) the procedure to be followed by the Board 
in inviting, considering and accepting tenders : 

(h) principles governing the fixing of Grid 
Tarffis; 

(i) principles governing the making of arrange- 
ments with licensees under section 47 ; 

(j) principles governing the supply of electri- 
city by the Board to persons other .than licen- 
sees under section 49 ; 

(k) any other matter arising out of the Board’s 
ionctions under this Act for which it is neces- 
sary or expedient to make regulation : 

Provided that regulations under clauses (a) 
and (d) shall be made only with the previous 
approval of the Provincial Government and 
ffegulations under clauses (h) and (i) shall be 
made v/ith the concurrence of the Authority. 

80* (l) For the purposes of the Indian In- 

Pfomsion relating come- tax Act, 1922 {XI of 
ic income-tax and 2922 ), the Board shall be 
mper-tax, deemed to be a company 


within the meaning of that Act and shall be 
liable to income-tax and super. £ax accordingly 
on its income, profits and gains. 

f 2 ) The Provincial Government shall not be 
entitled to any refund of any such taxes paid by 
the Board. 

81. All members, officers and servants of the 

Members, officers Board shall be deemed, when 

and seivanis of the acting or purporting to act 
Board to be public pursuance of any of the 
seif^mnts. provisions of this Act to be 

public servants within the meaning of section 2 1 
of the Indian Penal Code (XLV of I860). 

82. No suit, prosecution or other legal pro- 

Protection to per- ceeding shall lie against any 

sons acting under person for anything which 

this Act, -g -1.1^ 

intended to be done under this Act. 

83. Nothing in this Act shall be deemed to 

Saving of appli- apply to a licensee on whom 

cation of Act, a notice under section 5 or 

section 7 of the Indian Electricity Act, 1910 (ix 
of 1910) has been served prior to the coming into 
force of the sections, Schedule and Table men- 
tioned in sub-section (8) oi section 1 . 

THE FIRST SCHEDULE. 

(See sections 34 and 36) 
arrangements in respect op 

CONTROLLED STATIONS. 

PART I 

Assumption of control 

I. ( 1 ) The Board shall by notice in writing to the 
licensee fix a date (hereafter in this Schedule referred 
to as the date of control), being the first day of a year 
of account of the licensee, and from such date the 
licensee shall, except where prevented by can=;es beyond 
his control, be under obligation — 

(a) subject to such directions as the Board may from 
time to time give him, to keep the station at all times 
in good and substantial repair and condition and ready 
for use, together with adequate stafi for operating, main- 
taining and controlling the station, and not to make 
any Bubstantial alterations or renewals in, or remove 
any essential or substantial part of, the station without 
the consent in writing of the Board; 

(b) to operate the station so as to generate such 
quantity of electricity with such units of plant, at such 
rates of output and at such times, or to cease to generate 
electricity during such periods, as the Board may 
direct; 

(e) to carry out as soon as may be practicable such 
reasonable extensions, alterations or renewals of the 
station or any part thereof as the Board may from time 
to time direct; 

(d) to supply to the Board all the electiicty generated 
at the station, 

(2) To enable a Ueensee to comply with any direction 
under sub-paragraph (1) requiring extension of the 
station or any part thereof for purposes of the Board, 
the Board may, if it considers it expedient and practic- 
able so to do, oSer to advance to him a loan upon such 
terms and conditions as it may deem proper and the 
licensees shall accept the loan from the Board on the 
terms and conditions ofiered unless he raises a loan 
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irom other aouroea or employs hia own iands for pur- 

poses of such extension on terms similar to the terms 
offered by the Board: 

Provided that notwithstanding anything contained 
In any law or in any mortgage, charge or instrninent 
executed by the licensee, the loan so advanced by the 
Board and the interest thereon shall be a first charge 
on the extension and subject to any prior encumbrance 
shall also be charged on the undertaking and all the 
revenues of the licensee and no such loan shall be 
amortised in any way by the licensee: 

Provided farther that if at the date of purchase of 
the station under this Act or of the licensee’s undertak- 
ing under the Indian Electricity Act, 1910 (IX of 
1940), the said principal or any part thereof remains 
unpaid though due for redemption, or is not on that 
date due for redemption, then any sum payable by the 
purchaser as a percentage on account of compulsory 
purchase under this Act or the said Act shall be reduc- 
ed by an amount which bears the same proportion to 
that sum as the amount of the said principal or part 
thereof remaining unpaid or not being due for redemp- 
tion as aforesaid bears to the total of the ordinary, pre- 
ference and debenture capital of the licensee and the 
loans advanced by the Board under this sub-paragraph. 

Explanation* — In this sub-paragraph, the expres- 
sions “ordinary capital,” “preference capital” and “de- 
benture capital” have the meanings respectively assign- 
ed to them in the Sixth Schedule. 

II. From the date of the control the Board shall, 
except where prevented by causes beyond its control, be 
under obligation to supply to the licensee, and the licensee 
shall be under obligation to take from the Board the 
whole of the electricity re<3uired by the licensee for the 
purposes of his undertaking, except such quantity of 
electricity as the licensee may for the time being be en- 
titled under paragraph III to purchase from a source 
other than the Board or as he may be generating in 
another station, not being a controlled station. 

III. Unless otherwise agreed between the Board and 
the ilicensee, the licensee shall not* where he has received 
a notice under paragraph I, purchase after the date of 
control any quantity of electricity from a source other 
than the Board : 

Provided that where on the date of the receipt of such 
notice the licensee is bound under any contract to pur- 
chase any quantity of electricity from some other source, 
he may, for a period not exceeding two years after the 
date of control or for such further period, if any, as the 
Board may allow, continue to purchase electricity under 
the said contcaet from such other source. 

IV. The Board shall pay to the licensee, whether or 
not any electricity is generated at the station, the costs 
ascertained in accordance with the provisions of the 
Eighth Schedule. 

V. The price to be paid by the licensee for electricity 
supplied fay the Board shall be determined in the manner 
provided in the appropriate Part of this Schedule. 

VI. The points at which electricity to be supplied 
under this Schedule shall be delivered by the Board and 
the licensee respectively shall, unless otherwise agreed 
between the Board and the licensee be at the generating 
elation, and the pressure of the supplies shall be such 
as the Board and the licensee may agree. 

VII. \Yhere any licensee owns more than one con- 
trolled station— 

(a) such of the several controlled stations as are inter- 
connected shall, for the purposes of this Schedule, be 
deemed to comprise a single controlled station, and un- 
less the subject or context otherwise requires, the provi- 
sions of this Schedule shall be construed as if the word 
“combined” had been inserted before the word “station” 
or the words “generating station” wherever they occur; 


(b) the electricity supplied at the several controlled 
stations by the licensee to the Board, or by the Board 
to the licensee, shall each respectively be treated as 
single supplies ; 

(0) in the application of clause (a) of paragraph XII, 
the costs of production at each of the several controlled 
stations shall be separately ascertained, and in the ap- 
plication of clause (o) of the said paragraph— 

(1) the sums ascertained in accordance with clausa (a) 
of paragraph 1 of the Eighth Schedule in respect of each 
of the several controlled stations shall be separately 
allocated between fixed costs and rnnning costs, and 

(ii) the sum of the several fixed costs and the sum of 
the several running costs shall be the fixed costs and 
the running costs respectively of the combined station ; 

(d) in directing the operation of the combined station 
under clause (b) of sub- paragraph (l) ot paragraph I, 
the Board shall have regard to the nature and capacity 
of the licensee’s transmission system interconnecting 
the several controlled stations and to the requirements 
of the licensee at each of those stations. 

VIII. In the event of the licensee failing, except where 
prevented by causes beyond his control, to perform or 
continue to perform any obligation imposed upon him 
under this Part, the Board may give notice to him in 
writing that on the first day of the licensee’s next suc- 
ceeding year of account the generating station will be 
purchased by the Board, and on such day the Board 
shall purchase the station at a price determined in 
accordance with the Fourth Schedule; and thereafter — 

(a) all the provisions of this Schedule except para- 
graph II and this paragraph shall, in relation to the 
licensee, cease to have effect ; 

(b) the Board shall supply the licensee with the elec- 
tricity required by him under paragraph II at such 
price and on such conditions as the Board may deter- 
mine. 

PAET II 

Price to be paid for electricity supplied 
BY THE Board under part i 

IX. There shall be agreed between the Board and the 
licensee in respect of each month of the licensee’s year 
of account— 

(a) the maximum capacity of the station, that is to 
say, the maximum capacity (expressed in kilowatts 
available for supply to feeders) of such plant and works 
appertaining to the generation o! electricity at the 
station as were available for reliable and regular com-, 
meroial operation on the first day of the month, includ- 
ing the capacity of such plant and works as were tem- 
porarily out of commission ; 

(b) the number and size of units of plant and works, 
forming part of the aforesaid plant and works, which 
ought properly to be deemed to be standby if the station 
were not a controlled station ; 

(c) the standby capacity of the station, that is to say, 
the number of kilowatts (expressed in kilowatts availa- 
ble for supply to feeders) by which the maximum capa« 
city of the station would be reduced if the standby plant 
and works referred to in clause (b) were to be left out 
of account ; 

(d) the actual effective capacity of the station, that is 
to say, the number of kilowatts by which the maximum 
capacity exceeds the staniiby capacity, 

X. (1) The licensee shall be entitled to purchase 
from ithe station in each month at a price determined 
under paragraph XIII a number of kilowatts not ex- 
ceeding the scheduled effective capacity of the station 
on the first day of that month as determined in sub- 
paragraph (2), 

(2) The scheduled effective capacity of the station 
shall be agreed between the Board and the licensee in 
respect of each month of the year of account, and shall 
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be computed in the same manner as the actual effective 
capacity under paragraph IX, except that there shall be 
left out ol account such units of plant and works, if 
any, forming part of the plant and works referred to in 
clause (a) of the said paragraph, as the licensee decla^ 
res to be surplus to bis requirements for the time 
being : 

Provided that the licensee shall not declare to be sur- 
plus to his requirements any such units of plant or 
works as were installed or were on order at the date of 
control or which were included in any previous compu- 
tauon of the scheduled effective capacity *. 

Provided further that if as a result of the licensee 
declaring as surplus to bis requirements any units of 
plant or works, the scheduled effective capacity is in 
respect of any month computed to he less than the 
maximum demand of the licensee on the station for the 
purposes of his own undertaking, then such units of 
plant; or works and all further additional units of plant 
or works shall thereafter always be deemed to be surplus 
to the requirements of the licensee as aforesaid unless 
the Board decides otherwise. 

XI, Of the kilowatt-hours purchased by the licensee 
from the Board in each month, a number of kilowatt- 
hours not exceeding the number which bears the same 
proportion to the total number purchased as the schedul- 
ed effective capacity for the month bears to the maxi- 
mum demand of the licensee on the Board in that 
month shall be purchased at a price determined under 
paragraph XIII; the balance being purchased at a price 
deter mined under paragraph XVI : 

Provided that if the station is a hydro-electric station 
or if any unit of a combined station is a hydro-electric 
unit the number of kilowatt-hours which the licensee 
shall be entitled to purchase as aforesaid shall be reduc- 
ed by such amount, if any, as may be agreed between 
the Board and the licensee, having regard to the num- 
ber of kilowatt-hours actually supplied in the month 
from such hydro-electric station or unit. 

XII. As soon as practicable after the end of a year of 
account— 

(a) there shall be ascertained in respect of that year 
the cost of production at the station in accordance with 
provisions of the Eighth Schedule ; 

(b) there shall be deducted from the total sum ascer- 
tained in respect ot that year under clauses (b), (c), (d), 
(e) and (f) of paragraph I of the Eighth Schedule, such 
proportion of the charges referred to in the said clauses 
as are wholly attributable to so much of the plant and 
works, if, any, as has been declared by the licensee under 
sub-pragraph {2) of parapraph X to be surplus to his 
requirements, and the balance remaining after such de- 
duction shall for the purposes of this Schedule be refer- 
red to as the schedule overhead charges : 

Provided that in assessing the said proportion regard 
shall be had to the period during which any such plant 
or works were declared to be surplus as aforesaid ; 

(e) there shall be allocated between fixed costs and 
'running costs m accordance with the provisions of the 
Ninth Schedule the sum ascertained in respect of that 
year under clause (a) of paragraph I of the Eighth Sche- 
dule, and the amount of running costs divided by the 
number of kilowatt-hours sapplied from the station in 
that year shall for the purposes of this Schedule be re- 
ferred to as the running charges component ; 

(d) there shall be ascertained in respect of that 
year an amount (in this Schedule referred to as the 
schedule fixed works costs) calculated from the expres- 
uion, “A , A B where — 
i ^O'-' 

A=the amount o! fixed costs ascertained in res- 
pect of that Year under clause (o) ; 


B=the sum of the scheduled affective capacities 
for each month of that year ; 

C=the sum of the actual effectiva capacities for 
each month of that year. 

XIII. The licensee shall pay to the Board in respect 
of each month of the year of account, for the electricity 
purchased under paragraphs X and XI — 

(a) in respect of kilowatts, an amount equal to one- 
twelfth of the sum of the scheduled over-head charges 
and the scheduled fixed works costs ; 

(b) in respect of kilowatt-hours, a sum found by mul- 
tiplying the number of kilowatt-hours supplied by the 
running charges component ; 

Provided that if in any year of account the station 
for any reason ceases to generate electricity for one 
thousand hours or more, then for the purposes of 
ascertaining the running charges component and the 
scheduled fixed works costs under clauses (c) and (d) 
respectively of paragraph XII — 

(i) the said clause (c) shall be construed as if ihere 
were substituted for the words ’’that year” in both 
places where they occur, the words “the most recent 
year of account in which the station did not cease 
to generate electricity for one thousand hours or more’’ * 
and as if to the said clause the following proviso were 
added, namely:— 

•’Provided that so much of the said sum as is repre- 
sented by the cost of fuel shall be adjusted to taka 
account of the cost which would have been incurred 
had that fuel been consumed at the average prices 
prevailing in the actual year of account”; 

(ii) in evaluating the expression contained in the 
said clause (d), the letter 0 shall be deemed to be equal 
to the sum of the actual effective capacities for each 
month of the most recent year of account in which the 
station did not cease to generate electricity for one 
thousand hours or more; 

Provided further that if in any year of account 
there exist in the station any units of plant or 
works which have been declared by the hcensee under 
sub- paragraph (2) of paragraph X to be surplus to his 
requirements in that year, there shall be added to the 
running charges component in respect of that year the 
amount, if any, by which that part of the said compo- 
nent attributable to the cost of fuel is less» than ninety 
per centum of the corresponding part of the running 
charges component in respect of the year of account 
immediately preceding that in which the earliest ins- 
talled of the said units of plant or works first came 
into commercial operation in the station, and in ascer- 
taining the corresponding part as aforesaid, the fuel 
consumed shall be deemed to be of the same average 
quality and to be consumed at the same average cost 
per ton as the fuel consumed in the year of account; 

Provided further that if in respect of any month of 
the year of account any units of plant or works pre. 
viously declared by the licensee as aforesaid to be sur- 
plus to his requirements are for the first time taken into 
account in assessing the scheduled effective capacity for 
that month, then in addition to the payment referred 
to in clause (a) the licensee shall pay to the Board 
a sum equal to any sums previously paid by the Board 
to the licensee on revenue account (in respect of any 
period prior to the date on which the said units of plant 
or works came into commission) by way of interest, de- 
preciation, testing and tuning-up expenses attributable 
to the said units of plant or works; and the sum 
to be paid as aforesaid shall become due in one or more 
instalments and at such time or times as the Board 
may direct. 

XIV. The price payable by the licensee to the Board 
for all electricity supplied by the Beard to him la 
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excess of the quantities refeEreii to in paragraphs X and 
XI shall be the Grid Tariff. 

XV. The licensee shall have the right at any time, on 
giving to the Board prior notice in writing expiring at 
the end of any year of account, to purchase Irom 
the Board at the Giui Tariff the whole of the electri- 
city supplied to him by the Board thereafter*. 

Provided that the Board in those eircnmatances may 
make it a condition that the licensee shall, until 
the date on whicn the scheduled effective capacity 
of the station becomes nil, pay to the Board in respect 
of each month lo addition to the Grid Tariff one twelfth 
of such proportion as the Board may fix of the annual 
charges by way of interest and depreciation which 
would have been x)ayable to the Board in respect of the 
year of account had the said notice not been given: 

Provided further that in assessing the scheduled 
effective capacity for the purposes of the first proviso 
all units of plant or works which may have been under 
this Schedule declared or deemed to be surplus to the 
requirements of the licensee at the date of the expira- 
tion of ihe said notice and all additional units of plant 
or works shall after^. that date always be deemed 
to be surplus to the requirements of the licensee: 

Provided further that after the expiration of the said 
notice the licensee shall not be entitled any time 
to purchase electricity from the Board at ihe price 
ascertained under paragraph XIII. 

PART in. 

Permanent closing down of a Controlled 

STATION. 

XVI. The Board may give the iicensee not less than 
SIX months’ notice in writing expiring at the end 
of any year of account that from the first day of the 
next succeeding year of account it will not again direct 
the licensee to generate any electricity in the station 
and upon that date (hereinafter in this Schedule refer- 
red to as the date of closing down) the station shall be 
permanently closed down. 

XVII. From the date of closing dov/n paragraph i, 
iV and VIII shall, in relation to the station cease 
to have effect, and on receipt of the notice under 
paragraph XVI the licensee shall have the option (to be 
exercised by a date not later than three months prior 
to the date of closing down) either — 

(a) (i) to sell the station at any time after the date of 
closing down, and 

ffi) to purchase the electricity supplied to him by the 
Board at the Grid Tariff, or 

(b) (i) to require the Board to purchase the station or 
at the option of the licensee the undertaking of the 
licensee at the date of closing down at a price determi- 
ned under the Fourth Schedule, and 

(li) to purchase the electricity supplied to him by the 
Board in accordance with the provisions of Part II as 
modified by paragraph XVIII.’ 

Provided that where the station cannot be severed 
from the distributing system of the iicensee or where 
the severance of the station from the distributing system 
of the licensee is likely to affect prejudicially the inte- 
rests of the licensee, the licensee shall be entitled to 
demand that the Board shall purchase bis entire under- 
taking and on such demand being made the Board 
shall purchase the entire undertaking of the licensee. 

Any question arising under the proviso to this para- 
graph shall be referred to arbitration uniier section 76. 

XVIII. Where a licensee exercises his option under 
paragraph XVII in terniB of clause (o) thereof, the 
Board shall comply with the requirement to purchase 
the station under sub-clause (i) of that clause, and in 
applying the provisions of Part II to the purchase by 
Ihe iicensee of electricity supplied to him by the Board, 


(a) ihe station shall, noiwiihstanding that it has been 
permanently closed down, be deemed to remain a 
controlled station in operat'on but to be such a station 
which has ceased to generate electricity lor one thou- 
sand hours or more daring each year of account : 

(b) danse (a) of paragraph IX shall be construed as li 
the following were substituted therefor, namely: — 

“(a) the maximum capacity of the station, that Is to 
say, the maximum capacity (expressed m kilowatts 
available for supply to feeders) of such plant and wmrks 
appertaining to the generation of electricity at the date 
of closing down as would have been available for relia- 
ble and regular commercial operation on the first day 
of each month, bad the station not been closed down 
under Part III and had no replacement of any major 
item of such plant or works been carried out:” 

(c) clause (a) of paragraph xil shall be construed as 
if the following were substituted therefor, namely: — 

“(a) there shall be ascertained in respect of the year 
of account such annual charges by way of interest and 
depreciation attributable to the assets purchased by the 
Board under Part III as would have resulted from the 
application of clauses (e) and (i) of paragraph I of the 
Eighth Schedule had those assets remained m the 
ownership of the licensee:” 

(d) clause (b) of paragraph XII «hall be construed as 
if the reference therein to clauses (b), (c) and (d) oi 
paragraph I of the Eighth Schedule were omitted; 

(e) there shall be added to the sum payable by the 
licensee to the Board under clause (a) of paragraph XIII, 
in each month of the year of a sum equal to one twelfth 
of the amount calculated from the expression, ‘'AxB 

C” 

that part of the scheduled overhead char- 
ges payable by the licensee to the Board 
in respect of the most recent year of 
account during which the station did not 
cease to generate electricity for one thou- 
sand hours or more, which relates to the 
items referred to in clauses (b), (c) and 
((3j of paragraph I of the Eighth Sche- 
dule ; 

the sum of the scheduled effective capaci- 
ties for each month of the year of account; 
the sum of the scheduled effective capaci- 
ties for each month of the most recent 
year of account as aforesaid. 

PART IV 

PURCHASE BY BOARD OF CONTROLLED 
STATION NOT TO BE CLOSED DOWN. 

XIX. Where in respect of any month notified by the 
Board (and hereinafter in this Schedule referred to as 
the relevant month), the scheduled effective capacity of 
the station is computed under paragraph X to be less 
than one-half of the actual effective capacity of the 
station, the Board may give to the licensee six months’ 
notice in writing that on the first day of the year of 
account next following the dale of expiration of such 
notice the station will be purchased by the Board. 

,XX, Notwithstanding anything contained in para- 
graph X in computing the scheduled effective capacity 
for purposes of paragraph XIX there shall be left out of 
account all such units of plant and works as would not 
reasonably have been required by the licensee for pur- 
poses other than supply to the Board had the station 
not been a controiled station. 

XXI. Where a notice under paragraph XTX has been 
served by the Board on the iicensee, the Board shall 
purebase the station or where a severance of the station 
from the distributing system of the licensee is not 
possible or is likely to affect prejudicially the interest oi 


where- 


A= 
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the licensee and the licensee so requires the entire 
undertaking of the licensee at the date specified in the 
notice and at a price determined uu(ier the Fourth 
Schedule. 

XXn, From the date of purchase of the station or at 
the option of the licensee the undertaking of the 
licensee under paragraph XXI the provisions of para- 
graphs I, IV and VIII shall, in relation to the station, 
cease to have effect, and the licensee shall be required 
to purchase the electricity supplied to him by the Board 
in accordance with the provisions of Part II as modified 
by paragraph XXIII. 

XXIII. In applying the provisions of Part II to the 
purchase by a licensee whose station has been purchased 
under this Part of electricity supplied to him by the 
Board, — 

(a) the station shall, notwithstanding that it has 
been purchased by the Board, be deemed to remain a 
controlled station; 

(b) clause (a) of paragraph XII shall be construed as 
if ihf? reference therein to the provisions of the Eighth 
Schedule excluded a reference to clauses (b), (c) and (d) 
of paragraph I of that Schedule, and as if the follow- 
ing proviso were added to the said clause (a), namely : 

“Provided that the annual charges to be included in 
accordance with clauses (e) and (f) of paragraph I of the 
said Schedule shall be such as would have resulted had 
the assets purchased by the Board under Part IV re- 
mained in the ownership of the licensee;” 

(c) clause (b) of paragraph XII shall be construed as 
if the reference therein to clauses (b), (c) and (d) of para- 
graph I of the Eighth Schedule were omitted; 

(d) there shall be added to the sum payable by tbe 
licensee to the Board under clause (a) of paragraph XIII 
in each month of the year of account a sum equal to 
one-twelfth of tbe amount calculated from the expres- 
sion, “A X B where — 

C” 

A = that part of the scheduled overhead charges 
payable by the licensee to the Board in respect of tbe 
last year of account in which the station was in the 
ownership of the licensee, which relates to the items 
referred to in clauses (b), (o) and (d) of paragraph I of 
the Eighth Schedule; 

B=:the sum of the scheduled effective capacities for 
each month of the year of account; 

Cssthe sum of the scheduled effective capacities for 
each month of tbe said last year of account. 

THE SECOND SCHEDULE 
(See section 35) 

SUPPLY BY BOARD TO LICENSEES OWNING STA- 
TIONS OTHER THAN CONTROLLED STATIONS 

I, Before the end of each year the Board shall declare 
to the licensee in respect of each of the two next succeed- 
ing years the maximum number of kilowatts which 
it will make available for the purpose of the licensee’s 
undertaking. 

II. Where the Board and the liceasee agree that the 
number of kilowatts declared under paragraph I will be 
inadequate to meet the requirements of the licensee 
having regard to the capacity of the licensee’s genera- 
ting plant, the Board shall not refuse its consent under 
section 44, the provisions of that section not with- 
standing, to the installation by the licensee of such 
generating plant as he may reasonably require for the 
purposes of his undertaking, unless the Board is able 
appropriately to amend its declaration within a reason- 
able time. 

HI. The licensee shall be entitled to demand from 


tbe Board, and tbe Board shall, except where pre- 
vented by causes beyond its control, be under obligation 
to supply to the licensee, a maximum number o£ 
kilowatts in each year not exceeding, without the con- 
sent of the Board, the maximum number of kilowatts 
declared under this Schedule in respect of that year. 

IV. The point at which rhe electricity to be soppHed 
under this Schedule shall be delivered to tbe licensee 
shall, unless otherwise agreed between the Board and 
the licensee, be at the licensee’s generating station, 
and the pressure of supply shall be such as may be 
agreed between the Board and the licensee. 

V. The Board shall bear the whole of the cost of the 
service apparatus required for making the supply under 
this Schedule available to the licensee. ' 

VI. The price to be paid by the licensee to the Board 
in respect of each year for electricity supplied undeL 
this Schedule shall be the Grid Tariff. 

THE THIRD SCHEDULE 
(See section 36) 

CLOSING DOWN OF GENERATING STATIONS 
OTHER THAN CONTROLLED STATIONS 

I. Where the Board proposes under section 36 per- 
manently to close down a generating station other than 
a controlled station, it shall give the licensee owning 
the station not less than six months’ notice in writing 
expiring at the end of any year of account that from 
the first day of the next succeeding year of account 
(hereafter in this Schedule referred to as the date 
of closing down) the station shall be permanently 
closed down. 

II. From the date of closing down the Board shall 
be under obligation to supply to the licensee, except 
where prevented by causes beyond its control, and the 
licensee shall be under obligation to take from the 
Board, the whole of the electricity required by the 
licensee for the purposes of his undertaking, except 
such quantity of electricity as the licensee may for 
the time being be entitled under paragraph HI to pur- 
chase from a source other than the Board or as he may 
be generating in another station, not being a controlled 
station. 

III. Unless otherwise agreed between the Board 
and tbe licensee, tbe licensee shall not, where he 
has received a notice under paragraph I, purchase 
after the date of closing down any quantity of electri- 
city from a source other than the Board: 

Provided that where on the date of the receipt of 
such notice tbe licensee is bound under any contract to 
purchase any quantity of electricity from some other 
source, he may, for a period not exceeding two years 
after the date of closing down or for such further period, 
if any, as the Board may allow, continue to purchase 
electricity under the said contract from such other 
source. 

IV. (1) The point at which electricity to be supplied 
by the Board sbali be delivered to tbe licensee shall 
unless otherwise agreed between the Board and tbe 
licensee, be at tbe licensee’s generating station, and the 
pressure of supply shall be such as may be agreed 
between the Board and the licensee. 

(2) The Board shall bear the whole of the cost of the 
service apparatus required for making the supply 
available to the licensee. 

V. The licensee shall have the option, to be exerci- 
sed by the date not later than three months prior 
to the "date of closing down, either — 

(a) (i) to sell the station at any time after the date of 
closing down, and 

(ii) to purchase the whole of the electricity supplied 
to him by the Board at the Grid Tariff, or 
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(b) (i) to require the Board to parchase the station 
at the date of closing down at a price determined under 
the Fourth Schedule, and 

(ii) to purchase the whole of the electricity supplied 
to him by the Board on the terms hereafter set out in 
this Schedule, 

VI , Where a licensee exercises his option under 
paragraph v in terms of clause (b) thereof, the Board 
shall comply with the requirement to purchase under 
sub-clause (i) of that clause, and the following provi- 
sions of this Schedule shall apply. 

VII . As soon as practicable after the licensee has 
exercised his option as aforesaid, there shall be ascer- 
tained and agreed between him and the Board the 
following quantities in respect of each year of account 
subsequent to the date of closing down, namely: — 

(a) The maximum capacity of the station, that 
is to say, the maximum capacity (expressed in kilo- 
watts available for supply to feeders) of such plant and 
works appertaining to the generation of electricity at 
the date of closing down as would have been available 
for reliable and regular commercial operation on the 
first day of the year of account, bad the station not 
been closed down under this Schedule and had no 
replacement of any major item of such plant or works 
been carried out subsequent to the date of closing 
down. 

(b) The number and size of units of plant and 
works, forming part of the aforesaid plant and works, 
which would have represented reasonable standby in 
the station. 

(c) The standby capacity of the station, that is to 
say, the number of kilowatts (expressed in killowatts 
available for supply to feeders) by which the maximum 
capacity of the station would be reduced if the standby 
plant and works referred to in clause (b) were to be left 
out of account. 

(d) The agreed effective capacity of the station, that 
IS to say, the number of kilowatts by which the 
maximum capacity exceeds the standby capacity, 

VIII, As soon as practicable after the date of closing 
down there shall be ascertained in agreement between 
the Board and the licensee in respect of each of the 
three conseoutiva years of account immediately prece- 
ding the date ^of closing down (hereafter in this 
Schedule referred to as the basic years) — 

(a) the sums expended by the licensee and wholly 
attributable to the generation of electricity under 
the following heads, namely; — 

(i) fuel; 

(ii) Oil, water and stores consumed ; 

(iii) salaries and wages and any contribution by the 
licensee for pensions, provident fund, superannuation 
and insurance of officers and servants; 

(iv) repairs and maintenance, and renewals not 
chargeable to capital account: 

(v) management, rents, rates and taxes (including 
super- tax payable by the licensee as a company, but ex- 
cluding other taxes on profits), insurance of plant and 
general establishment charges; 

(vi) any other expense on revenue account ; 

(b) the actual afiective capacity of the station on the 
first day of each such year agreed in accordance with 
the principles set out in paragraph IX of the First 
Schedule. 

IX. As soon as practicable after the beginning of 
each year ? of account there shall be ascertained in res- 
pect of that year such annual charges by way of interest 
and depreciation attributable to the assets purchased bv 
the Board under this Schedule as would have resulted 
from the application of clauses (e) and (f) of paragraph I 
of the Eighth Schedule, had those assets remained in 
the ownership of the licensee. 


X. The licensee shall be entitled to purchase from the 
Board in each year of account at a price determined 
under paragraph XI— 

(a) a number o! kilowatts not exceeding the agreed 
effective capacity ascertained in respect of that year 
under paragraph VII, and 

(b) a number of kilowatt-hours not exceeding the 
number of kilowatt-hours which bears the same propor- 
tion to the total number of kilowatt-hours required by 
the licensee in that year for the purposes of his under- 
taking as the agreed effective capacity ascertained in 
respect of that year bears to the total^maximum de- 
mand of the licensee in that year for the said purposes. 

XI. The price payable by the licensee in respect of 
each year of account for the quantity of electricity 
specified in paragraph X shall be — 

(a) in respect of kilowatts, a fixed charge equal to the 
sum of — 

(i) an amount calculated “A A B 

4- X 

from the expression 2 2 C” 

(ii) an amount calculated “B x D 

from the expression 

{iii) the annual charges by way of interest and de- 
preciation ascertained in respect of the year of account 
under paragraph IX, where — 

A=:one-third of the total costs during the basic years 
under heads (ii), (lii), (iv) and (vi) set out in clausa (a) 
of paragraph VIII; 

B=the agreed elective capacity for the year 0 ! 
account; 

C=one-third of the sum of the actual efieotive capa- 
cities [ascertained under clause (b) of paragraph VIII] 
for each of the basic years ; 

D=one-thlrd of the total costs during the basic years 
under head (v) set out in clause (a) of paragraph VIII; 

(b) in respect of kilowatt-hours, a runniog charge per 
kilowatt-hour ascertained •— 

(i) by multiplying the total number of tons of fuel 
consumed in the station in the basic years by the esti- 
mate agreed between the Board and the licensee of the 
cost per ton which would have been incurred in deliver- 
ing and handling the same quantity of fuel of equi- 
valent calorific value -to the furnaces in the station 
during the year of account, had the station remained in 
the ownership of the licensee, and 

(ii) by dividing the total cost so found by the total 
number of units sent out from the station in the basic 
years, 

XII. The price payable by the licensee for all electri- 
city supplied to him by the Board in excess of the 
quantity specified in paragraph X shall be the Grid 
Tariff. 

XIII. The licensee shall have the right at any time 
on giving the Board prior notice in writing expiring at 
the end of a year of account of purchase at the Grid 
Tariff the whole of the electricity supplied to him by 
the Board : 

Provided that the Board in those circumstances may 
make it a condition that the licensee shall, until the 
data on which the agreed effective capacity of the 
station becomes nil, pay to the Board in each year of 
account in addition to tbe Grid Tariff a sum equal to 
such proportion as the Board may fix of the annual 
charges by way of interest and depreciation ascertained 
in respect of the year under paragraph IX ; 

Provided farther that after the expiration of the said 
notice, the licensee shall not be entitled at any time to 
purchase electricity from the Board at the price ascer- 
tained under paragraph XI. 
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THE FOURTH SCHEDULE 
fSee sections 23 and 37 and First and Third Schedules) 
PRICE FOR UNDERTAKINGS, GENERATING 
STATIONS AND MAIN TRANSMISSION LINES 
PURCHASED BY THE BOARD, 

I. For the purposes o£ this Schedule- 

la) ‘*dato of vesting” means the date on which the 
undertaking, generating station, main transmission line 
or asset forming part of such station or line, as the case 
may be, vesta in the Board ; 

(b) ‘‘original cost” of an asset means the amount of 
expenses certified or determined under paragraph II to 
have been properly incurred on and incidental to the 
provision of the asset for the purposes of the undertak- 
ing, generating station or main tcansmisslon line, as the 
case may be; 

(o) “prescribed period” shall have the meaning 
assigned to it in the Sixth Schedule. 

IL The price to be paid for any undertaking, genera- 
ting station or main transmission line, as the case may 
fee, purchased by the Board under this Act shall be 
such sum as may be certified by an auditor appointed 
by the Provincial Government in this behalf to have 
been the amount properly incurred on and incidental to 
the establishment of the undertaking, station or main 
transmission line, as the case may be, lass depreciation 
thereon on the scale set out in paragraph III ; 

Provided that there shall be added to such sum as 
aforesaid on account of such purchase of the generat- 
ing station or main transmission line such reasonable 
compensation as may be determined by the Board 
having due regard to the fact that a portion of the 
undertaking ia to be acquired : 

^ Provided further that if the Board or the licensee ia 
dissatisfied with the sum so certified, the matter shall, 
in default of agreement between them, be determined 
as provided in section 76 

III. The scale of depreciation referred to in para- 
graph II shall be in respect of the portion of the pres- 
cribed period prior to the date of vesting, — 

(a) for land owned under full title, Including the 
costs of clearing the site, nil ; 

(b) for other assets specified in the Table appended to 
itbe Seventh Schedule, the amount which would be 
produced by the end of the said portion of the pres- 
cribed period if during that portion an allowance were 
made annually on account of depreciation in accor- 
dance with the provisions of paragraph VI of the Sixth 
Schedule. 

IV. The auditor appointed under paragraph II shall 
foe a person qualified under the provisions of section 144 
of the Indian Companies Act, 1913 (VII of 1913) to act 
as an auditor of companies. 

V. The auditor’s costs under this Schedule shall be 
shared equally by the Board and the licensee concerned. 

THE FIFTH SCHEDULE 
(See section 41) 

Charges for use by board of transmission 

LINES and main TRANSMISSION LINES 

L The following charges and allowances shall be 
made in respect of a year of account for the use by the 
Board of main transmission lines or transmission lines 
(hereafter in this Schedule referred to as lines], namely: — 

(a) the actual cost of maintenance of the lines, includ- 
ing renewals thereof not chargeable to capital account ; 

(b) sums paid in respect of the lines for insurance 
and as rents, rates and taxes (including super-tax pay- 
able by the licensee as a company but excluding other 
sSaxes on profits); 

(c) the proportion of management and general estab- 
lishment charges properly attributable to the lines ; 


(d) any other expenses on revenue account properly 
attributable to the lines ; 

(e) interest on money properly expended for capital 
purposes (whether defrayed out of capital or revenue) 
and attributable to the lines, and interest on such work- 
ing capital as is properly attributable to the lines : 

Provided that for the purpose of ascertaining the 
principal on which interest is payable within the mean- 
ing of this clause, there shall be left out of account any 
part of principal interest on which is charged to capital; 

(f) an allowance for depreciation of an amount deter- 
mined in respect of the lines ia accordance with the 
provisions of paragraph VI of the Sixth Schedule. 

II. If she lines are used partly by the Board and 
partly by the licensee owning them, or if the arrange- 
ment for their use cornea into force or determines other- 
wise than at the beginning or end of a year of account, 
the charges and allowances referred to in paragraph I 
shall be the proper proportion thereof having regard to 
the use made of the lines by the Board and the period 
of such use during the year and with the addition of 
the cost of such additional transmission losses as may 
have been incurred by the licensee as a result of the 
Board’s user of the lines. 

III. For the purposes of clause (e) of paragraph I the 
rate of interest shall be — 

(a) where the licensee owning the lines is a local 
authority, the average rate payable on the money raised 
by that authority for the purpose of constructing the 
lines ; 

(b) in any other case, 5 ^er centxmi 'per annum, 

THE SIXTH SCHEDULE 
(See section 57) 

FINANCIAL PRINCIPLES AND THEIR 
APPLICATIONS 

I. The licensee shall so adjust his rates for the sale 
of electricity by periodical revision that his clear profit 
in any year shall not as far as possible exceed the 
amount of reasonable return : 

Provided that the licensee shall not be considered 
to have failed so to adjust his rates if the clear profit 
in any year of account has not exceeded the amount of 
the reasonable return by more than thirty p&r cmtum 
of the amount of the reasonable return, 

II, (1) If the clear profit of a licensee in any year of 
account is in excess of the amount of reasonable return, 
one-third of such excess, not exceeding 7J per cent, of 
the amount of reasonable return, shall be at the dis- 
posal of the undertaking. Of the balance of the excess, 
one-haif shall be appropriated to a reserve which shall 
be called the Tariffs and Dividends Control Reserve 
and the remaining half shall either be distributed in 
the form of a proportional rebate on the amounts 
collected from the sale of electricity and meter rentals 
or carried forward in the accounts of the licensee for 
distribution to the consumers in future, in such manner 
as the Provincial Government may direct. 

(2) The Tariffs and Dividends Control Reserve shall 
be available for disposal by the licensee only to the 
extent by which the clear profit is less than the reason- 
able return in any year of account. 

(3) On the purchase of the undertaking under the 
terms of its licence any balance remaining in the 
Tariffs and Dividends Control Reserve shall be handed 
over to the purchaser and maintained as such Tariffs 
and Dividends Control Reserve. 

IIL There shall be created from existing reserves or 
from the revenues of the undertaking a reserve to be 
called “Contingencies Reserve.” 

IV, (1) The licensee shall appropriate to contingen- 
cies Reserve from the revenues of each year of account 
a sum not less than one quarter of one per centum and 
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not more than one-half of one fer centuyn of the 
original cost of fixed assets; provided that if the said 
reserve exceeds, or would by such appropriation be 
caused to exceed, five ^er centum of the original cost of 
axed assets, no appropriation shall be made which 
would have the effect of increasing the leserve beyond 
the said maximum. 

f?) The amount nf the Contingencies Eeserve shall 
he invested in securities authorised under the Indian 
Trusts Act, 1882 (11 of 1882], 

V« The Contingencies Beserve shall not be drawn 
ipon during the currency of the licence except to meet 
such charges as the Provincial G-overnment may ap- 
prove as being — 

(a) expenses or loss of profits arising out of accident, 
strikes or circumstances which the management could 
not have prevented; 

(b) expenses on replacement or removal of plant or 
works other than expenses requisite for normal main- 
tenance or renewal; 

(c) compensation payable under any law for the 
time being in force and for which no other provision is 
made.' 

VI. (1) There shall be allowed in each year in res- 
pect of depreciation of fixed assets employed in the 
business of electricity supply such an amount as would 
if set aside annually throughout the prescribed period 
and accumulated at compound interest at 4 per centum 
per annum, produced by the end of the prescribed 
period an amount equal to 90 per cent, of the original 
cost of the asset after taking into account the sums 
already written off or set aside in the books of the 
undertaking. Annual interest on the accumulated 
balance will be allowed as an expense from revenue as 
well as the annual incremental deposit : 

Provided that, within 3 months from the date upon 
which the^e principles are enacted, a licensee may 
elect to adopt the straight-line method of depreciation 
accounting in lieu of the compound interest method 
above prescribed. Straight-line method of depreciation 
accounting means the method whereby an allowance is 
made in each year in respect of depreciation of fixed 
assets employed in the business of such an amount as 
is arrived at by dividing ninety per cent, of the origi- 
nal cost of the asset by the prescribed period in respect 
of such asset. 

(2) The year in which any asset becomes available 
lor use in the business and the relative coat thereof 
shall, in the absence of satisfactory record, be deter- 
mined by the Provincial Government. All sums credit- 
ed to depreciation account shall be invested only in the 
business of electricity supply of the undertaking or in 
investments, approved by the Provincial Government. 

VII, (1) Where any fixed asset ceases to be available 
for use through obsolescence, inadequacy, superfiuity or 
for any other reason, it shall be described m the books 
of the licensee as no longer in use and no further 
depreciation in respect thereof shall be allowed as a 
charge against revenue. 

(2) The written down cost of such fixed asset shall 
be carried to a special account in the books of the 
licensee and the amount for which t|ie asset is sold or 
the amount of its scrap value when actually realised 
shall be set off against the amount so carried. 

(3) The written down cost which still remains to be 
written ofi in respect of such fixed asset shall be 
charged against the Contingencies Beserve by equal 
annual instalments from the year of account in which 
the asset ceases to be available for use as aforesaid up 
to the date of the next option of purchase of the under- 
taking under the licence or up to the expiration of the 
prescribed period, wbictever is earlier. 


VIII. When any asset has been written down in the 
books of the undertaking to 10 per cent, or less of its 
original cost, no farrher depreciation shall be allowed 
in respect of that asset. 

IX. When any fixed asset is sold for an amount ex- 
ceeding its written down cost the excess fabail be cre- 
dited to the Contingencies, Beserve. 

X. Except with the consent of the Provincial Gov- 
ernment no sums shall be carried to a reserve, and no 
dividends in excess of 3 per cent, on share capital and 
no other distribution of profits shall be made to share- 
holders while any sam allowed in respect of deprecia- 
tion for the year of account or any Instalments due in 
respect of any arrears of depreciation as provided in 
paragraph XI remains to be written ofi: in the books ol 
the undertaking. 

XT. Arrears of depreciation calculated in accordance 
with paragraph VI may be written ofi by equated pay- 
ments over the remainder of the prescribed period and 
the amount so set aside in the books of the undertaking 
may be taken into account in any year as a special 
appropriation for purposes of assessing the clear profit. 

XII. Where contributions are made by consumers 
towards the costs of construction of service lines cons- 
tructed after tbe date on which this Act comes into 
force only the net cost of such service lines after deduct- 
ing such contributions shall be included in the cost of 
fixed assets for the purposes of arriving at the capital 
base. 

Provided that for the purposes of depreciation under 
paragraph VI, the total original cost of construction of 
the service lines shall be taken into account. 

XIH. (1) Subject to the provisions of sub-paragraph 
(2) the ordinary remuneration of a managing agent 
excluding the office allowance ment'oned in sub- para- 
graph (3) but including purchasing comniissicn, if any, 
shall be based on a percentage of net profits as defined 
in section 87 (C) (3) of the Indian Companies Act, 1913 
(VII of 1913), and shall not exceed — 

(a) in respect of the ’first Bs. 5 lakhs of such net 
profits — 10 per cent; and 

(b) in respect of all net profits in excess of Rs. 5 lakhs 
— 7 per cent. 

(2) The amount paid to a managing agent shall be 
subject to a minimum payment on account of ordinary 
remuneration not exceeding two rupees per annum foi 
each complete thousand rupees of paid up share and 
debenture capital, provided that for purposes of comput- 
ing the minimum payment should the share and deben- 
ture capital be less than rupees five lakhs it shall^ be 
taken as rupees five lakhs and should the said capital 
be greater than rupees one orore it shall be taken as 
rupees one crore, 

(3) An office allowance drawn by a managing agent 
which shall include the salaries and wages of all per- 
sons employed in the office of the managing agent, but 
not the salaries of the engineering staff employed for 
purposes of the undertaking, shall be a percentage oi 
the operating expenditure and the expenditure during 
the year of account on capital works. The office allow- 
ance so drawn shall not exceed — 

(a) In respect of the first Bs. 1 lakh of operating 
expenditure— 8 per cent. 

In respect of the next Bs. 2 lakhs of operating ex' 
penditure— 5 per cent. 

In respfcfc of the next Es. 7 lakhs of operating ex- 
penditure per cent. 

In respect of all operating expenditure in excess of 
Bs. 10 lakhS“lJ per cent.; and 

(b) In respect of the first Bs. 1 lakh of capital expen* 
diture incurred during the year of account— 4 per cent 

In respect of the next Ks. 2 lakhs of capitai'Bxpendi- 
ture incurred during the year of account— 3 per cent 
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In respect of the next Rs. 7 lakhs of capital expendi- 
ture incurred during the year of account— Ij per cent. 

In respect of all capital expenditure in excess of 
Rs. 10 lakhs incurred during the year of account — 

1 per cent. 

Operating expenditure lor the purposes of sub-para- 
graph (B) (a) above shall mean the sum of the items of 
expenditure as deSued in sub-paragraph (2) (b) of para- 
graph XYII with the omission of those under clauses 

(i), (iv), (ix) and (x) thereof. 

XIV. The Board of Directors of an undertaking shall 
not contain more than ten directors. 

XV. (I) Where at any time within three years 
before the next option of purchase under the licence 
arises, the licensee proposes to make any capital expen- 
diture which exceeds twenty five thousand rupees or two 
per centum of the capital base, whichever is more, in 
respect of which any amount would in the event of pur- 
chase under the option be payable by the purchaser to the 
licensee, the licensee shall, befoie giving effect to such 
proposal, apply to the Board or where no Board is con- 
stituted, the Provincial Government for its concurrence. 

(2) If the Board or the Provincial Government, as 
the case may be, does not within one month from the 
receipt of such application, consent to such expenditure, 
the licensee may refer the matter to the arbitration o£ 
the Authority. 

XVI. Any dispute or difference as to the interpreta- 
tion or any matter arising out of the provisions of this 
Schedule shall be referred to the arbitration of the 
Authority. 

Definitions 

XVlI . For the purposes of this Schedule — 
il) “capital base” means the sum of — 

(a) the original costs of fixed assets, subject to the 
provision of para. Xll in respect of service lines; 

(b) the cost of intangible assets; 

(c) the original cost of works in progress; 

(d) the amount of investments compulsorily made 
under paragraph IV of this schedule, together with 
such investments made before or after the commence- 
ment of this Act from contributions towards deprecia- 
tion as may be shown to the reasonable aatifaction of 
the Authority as being amounts which could not be or 
could not have been utilised by the undertaking under 
clauses (a) and (b) of this sub-paragraph; 

(e) an amount on account of working capital equal 
to the sum of — 

(i) one-twelfth of the sum of the book cost of stores, 
materials and supplies including fuel on hand at the 
end of each month of the year of account; 

(ii) -one* twelfth of the sum of cash and bank balances 
and call and short term deposits at the end of each 
month of the year of account, not exceeding in the 
aggregate an amount equal to one quarter of the ex- 
penditure under sub- paragraph 2 (b) of this paragraph 
excluding clauses (i), (iv) and (x); 

less — 

(1) the amounts written off or set aside on account of 
depreciation of fixed »assets and amounts written off in 
respect of intangible assets in the books of the under- 
taking before or after the commencement of this 
Act, and 

(ii) the amount of any loans advanced by the Board 
under the provisions of sub-paragraph (2) of paragraph 
1 of the First Schedule. 

(2) “Clear profit” means — 

the difference between the amount of income and the 
sum of expenditure plus specific appropriations, made 
up in each case as follows — 

(a) income derived from— 

(i) gross receipts from sale of energy, less discounts 
applicable therrto; 


(ii) rental of’ meters and other apparatus hired to 
consumers; 

(iii) sale and repair of lamps and apparatus; 

(iv) rents, less outgoings not otherwise provided for ; 

(v) transfer fees; 

(vi) investments, fixed and call deposits, and bank 
balances; 

(vix) other general receipts accountable in the assess- 
ment of Indian Income-tax and arising from and 
ancillary or incidental to the business of electricity 
supply. 

(b) expenditure^ incurred on— 

(i) generation and purchase of energy; 

(li) distribution and sale of energy; 

(iii) rents, rates and taxes, other than all taxes on 
income and profits; 

(iv) interest on loans advanced by the Board unds- 
sub-paragraph (2) oi paragraph 1 of the First Schedule; 

(v) interest on security deposits; 

(vi) legal charges; 

(vii) bad debts; 

(via) auditors’ fees; 

(ix) management ineiuding managing agents’ remc" 
neration as provided for in para XIII; 

(x) depreciation, computed as hereinafter set out; 

(xi) other expenses admissible under the law for bhe 
time being in force in the assessment of Indian Income- 
tax and arising from and ancillary or incidental to the 
business of electricity supply; 

(xii) contributions to Provident Fund, staff pensioUj 
gratuity and apprentice and other training schemes. 

(c) special appropriations sufficient to cover— 

(i) previous losses (that is to say excess of expenditure 
over income) which have arisen from the business of 
electricity supply to the extent in any year actually 
appropriated for the purpose in the books of the under- 
taking. 

(ii) all taxes on income and profits; 

(lii) instalments of written down amounts in respect 
of intangible assets and new capital issue expenses to 
the extent in any year actually appropriated for the 
purpose in the books of the undertaking; provided that 
the amounts so appropriated shall not exceed the 
amount found by dividing the written down cost of 
such assets by the number of complete years remaining 
before the next option of purchase under the licence 
arises; 

(iv) contributions to the contingency reserve, com- 
puted as hereinafter set out; 

(v) contributions towards arrears of (iepreciation: 

(vi) other special appropriations permitted by the 
Provincial Government. 

(3) ‘‘debenture capital” means — 

capital raised against debentures or other instra- 
ments creating a charge or lien on the assets of the 
undertaking. 

(4) “intangible assets” means — 

underwriter’s commission and such preliminary and 
promotional expenditure shown as a debit in the capital 
account of the undertaking, as has fairly arisen in pro- 
moting the business of electricity supply excluding any 
amount paid on account of goodwill. 

(5) “ordinary capital” means — 

in the case of a company, the amount of ordinary 
capital paid up and attributable to the undertaking cf 
the license ; 

mother cases the net amount standing to the credit cf 
the proprietor or proprietors’ account or accounts whe- 
ther in capital, personal or any other account howsoever 
called and properly attributable to the business of 
electricity supply. 

(6) “original cost” means in respect of any asset the 
sum of — 
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(a) the cost of the asset to the licensee, inciuding the 
cost of delivery and all charges properly incurred in 
erecting and bringing the asset into beneficial use, 

(b) interest charges on capital expenditure incurred 
from borrowed money and properly attributable to the 
asset up to the date of bringing it into use at a rate not 
exceeding average Reserve Bank rate ruling at that 
time plus one per cent. 

(e) a proper addition on account of supervision not 
exceeding fifteen per ceniu?}i of the cost referred to in 
Bub-paragiaph (a), 

so however that the original cost of any asset shall 
not in any case exceed the original cost attributed 
thereto in the books of the undertaking, 

(7) “Preference Capital” means— 

the amount of paid up capital attributable to the 
underbaking of the licensee, issued on such preferred 
terms as are sufficient to qualify it for such description. 

(8) “prescribed period” means— 

in respect of each of the assets specified in the table 
appended to the Seventh Schedule, the number of years 
or period specified therein, in relation to such asset, 
running in each case from the beginning of the year of 
account next following that in which the particular 
asset became available for use in the business : 

Provided that, on the application of the licensee, the 
Provincial Government may vary the prescribed period 
in respect of any assets in use on the date when this 
Schedule cornea into force if, having regard to the 
physical condition of such assets the application of the 
table to such assets would be unreasonable. Any ques- 
tion arising out of the decision of the Provincial Gov- 
ernment on any such application shall be referred to 
the Authority for arbitration. 

(9) “reasonable return” means — 

in respect of any year of account, the sum of the 
following : 


(a) the amount found by applying the standard rat© 
to the capital base at the end of that year ; 

(b) the income derived from investments other than 
those made* under paragraph IV of this Schedule. 

(c) an amount equal to one half of one per mnium 
on any loans advanced by the Board under sub-para. (2 } 
of paragraph I of the First Schedule. 

{10} “standard rate” means — 

5 per centum. 

(11) “written down cost” means- 

original cost less the amounts set aside or written 
ofi on account of depreciation in the books of the 
undertaking, 

THE SEVENTH SCHEDULE 
(See section 68 and the Fifth and Eighth 
Schedules) 

Depbeoiation OP Assets 

I. For the purposes of this Schedule — 

(a) “financial year” means the financial year of the 
owner of the asset concerned. 

(b) “original cost” and “prescribed period” shall have 
the meanings respectively assigned to them in the Sixth 
Schedule. 

II. (1) Save as provided in the Fourth and Sixth 
Schedules, the scale of depreciation applicable to the 
assets specified in the table appended to this Schedule 
in any financial year, and proportionately for any por- 
tion of a financial year, shall be an allowance of such 
amount as would if made annually throughout the pres- 
cribed period and accumulated at compound interest at 
the rate of 4 per centum per annum produce by the 
end of the prescribed periO(i an amount equal to 90 pef 
centum of the original cost of the asset. 

{^) Such allowance shall cease at the end of the pres- 
cribed period or when the asset ceases to be used for 
the purposes of the undertaking, whichever is earlier : 


TABLE 

(See also section 67 and the Fourth and Sixth Schedules) 


Description of asset 


Number 
of years or 
period 


A, Land owned under full title 

B. Land held under lease — 

(a) for investment in the land 


(bj for costs of clearing site 


0. Assets purchased new — 

f a) Plant and machinery in generating stations, including plant foundations — 
(i) hydro-electric . . 

(ii) steam-electric 

(iii) diesel-electric 

^h) Cooling towers and circulating water systems 

{ c) Hydraulic works forming part of a hydro-electric system .... 
including — 

(i) dams, spillways, weirs, canals, reinforced concrete flumes and 
syphones . . , 


Infinite. 

The period of the 
lease, or the 
period remaining 
unexpired on the 
assignment of the 
lease. 

The period of the 
lease remaining 
unexpired at the 
date of clearing 
the site. 


Thirty- five. 
Twenty five. 
Fifteen. 
Thirty. 


One hundred. 
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Description of asset 


Number 
of years of 
period. 


(ii) reinforced concrete pipe-lines and gorge tanks, steel pipelines, sluice 
gates, steel surge tanks, hydraulic control valves and other 
hydraulic works , 

(d) Buildings and civil engineering works of a permanent character, not men- 

tioned above,— 

(i) offices and show-rooms . 

(li) containing thermo-electric generating plant . . * . . 

(ui) containing hydro-electric generating plant 

(iv) temporary erections such as wooden structures 

(v) others 

(e) Transformers, transformer kiosks, sub-station equipment and other fixed 

apparatus (including plant foundations) — 

(i) transformes (including foundations) having a rating of 100 kilovolt 

^ amperes and over ... * 

(ii) others . 

( f) Switchgear, including cable connections ....... 

(g) Batteries . . 

(h) (1) Underground cables, including joint boxes and disconnecting boxes . 

(2) Cable duct system 

(%) Overhead lines, including supports — 

(i) lines on steel or reinforced concrete supports, operating at nominal 

voltages higher than 13. 2 kilovolts 

(ii) other lines on steel or reinforced eonereie support » , . . 

(lii) lines on wood supports 

(j) Meters 

(k) Self-propelled vehicles 

(l) Static machine tools ........... 

(m) Air-conditioning plant — 

(i) static 

(ii) portable , 

(n) (i) Office furniture and fittings 

(ii) office equipment 

(o) Apparatus let on hire, — 

(i) other than motors 

(ii) motors 

D. Assets purchased second hand and assets not otherwise provided for in this Table 


Forty. 


Fifty. ^ 
Thirty. 
Thirty-five. 
Five. 

Fifty. 


Thirty five. 
Twenty-five. 
Twenty. 
Ten. 

Forty, 

Sixty. 


Thirty. 

Twenty-fivec 

Twenty. 

Fifteen. 

Seven. 

Twenty, 

Fifteen.. 

Seven. 

Twenty. 

Ten. 

Seven. 

Twenty. 

Such reasonable 
period as the 
Provincial 
I Government 
determines in 
each case, hav- 
ing regard to 
the nature, age 
and condition 
of the asset at 
the time of its 
acquisition by 
the owner. 


THE EIGHTH SCHEDULE 
(See the First and Third Schedules) 

DETEBMINATION OF COSTS OF PEODUCTION OF 
ELECTEICITT AT GENEKATING STATIONS. 

I. For the purposes of the First and Third Schedules, 
the cost of production of electricity at a generating 
station shall be ascertained by calculating and taking 
into account the following costs, charges and allowances 
in respect of the year of account, namely: — 

(a) sums expended for fuel, oil, water and stores con- 
sumed, for salaries and wages, and any contribution by 
the licensee for pensions, provident fund, super annua- 
tion and insurance of officers and servants, for repairs 
and maintenance and for renewals not chargeable to 
capital accountj 


(b) sums paid in respect of the station for insurance 
and as rents, rates and taxes (including super- tax pay- 
able by the licensee as a company but excluding other 
taxes on profits); 

(c) the proportion of management and general esta- 
blishment charges properly attributable to the station; 

(d) any other expenses on revenue account properly 
attributable to the station; 

(e) interest on money properly expended for capital 
purposes (whether defrayed out of capital or revenue) 
and attributable to the station, and interest on working 
capital properly attributable to the station and the 
production of electricity therein : 

Provided that for the purpose of ascertaining the 
principal on which interest is payable within the mean- 
ing of this clause, there shall be left out of account any 


8672 


[TEE] ELECTRICITY (SUPPLY) ACT, 1948 [ APP SCHS VIII-I2 ] 


■Bart oi principal on which interest is payable ont of 
capital; 

(£) an allowance for depreciation of an amount deter- 
mined in respect of the statjon in accordance with the 
provisions of paragraph VI of the Sixth Schedule. 

II. For the purposes of clause (a) of paragraph I, the 
rate of interest shall be— 

(a) on such part of the principal on which interest is 
payable whhin the meaning of the said clause as has 
been advanced on loan by the Board under paragraph I 
of the First Schedule, the actual rate charged by the 
Board plus one-half of one pef ce7itu7n per annum on 
the loan in the year of account; 

(b) on the balance of the said principals— 

(i) where the licensee owning the station is a local 
authority, the average rate payable m the year of 
account on the money raised by that authority for the 
purposes of the station: 

(ii) in any other case, 5 per centum per annum', 

THE KINTH SCHEDULE 
[See the First Schedule) 

ALLOCATION OF COSTS OF PEODUCTION AT 
GENEBATING STATIONS 

I. For the purposes of this Schedule— 

(a) the average load Factor of a station shall be 
expressed as a percentage, and shall be ascertained by 
multiplying the number of kilowatthours supplied from 
the station during the year of account by 100, and 
dividing the product so obtained by the product of the 
average monthly maximum demand multiplied by the 
number of hours during which the station was in 
commission in the year of account, 

(b) the ayerge monthly maximum demand shall be 
the arithmetical average of the monthly maximum 
demands on the station in those calendar months dur- 
ing which the station was in commission in the year oi 
account; 

(c) a station shall be deemed to be in commission 
when the whole or any portion of the plant in the 
station is generating electricity or is in leadiness to 
generate electiieity upon demand; 

(d) “cost of fuel” means the sums expended for fuel 
consumed plus the cost of any transport, handling, 
preparation or treatment incurred in connection with 
the delivery of fuel to the boiler hoppers, furnaces or 
engines and in connection with the disposal of the pro- 
ducts or residues of combustion, plus the proportion of 
salaries and wages and any contributions made by the 
owner of the station for pensions, provident fund, 
superannuation and insurance of officers and servants 
properly attributable to such delivery or disposal, less 
any sums received from the sale of any products or 
residues of combustion; 

(e) “cost of oil, water and stores” means the sums 
expended for oil, water and stores consumed; 

(f) “cost of repairs, maintenance and renewals” 
means the sums expended for repairs and maintenance 
and for renewals not chargeable to capital account, 
together with the proportion of salaries and wages and 


any contributions made by the owner of the station for 
pensions, provident fund, superannuation and insurance 
of officers and servants properly attributable to repairs, 
maintenance and renewals; 

(g) “salaries and w'ages” means the sums expended 
for salaries and wages and any contributions made by 
the ov/ner of the station for pensions, provident fund, 
superannuation and insurance of officers and servants, 
less the proportion of such sums properly attributable to 
the cost of fuel under clause (d) an(l to the cost of 
repairs, maintenance and renewals under clause (f). 

II. Of the costs of production of electricity at a. 
generating station ascertained in accordance with the 
Eighth Schedule, the following costs, charges and 
allowances in respect of the year of account shall be 
allocated as “fixed costs,” namely: — 

(a) of the costs, charges and allowances set out m 
clause (a) of paragraph I of the said Schedule, portions 
calculated from the appropriate formulae set out in 
paragraph III; 

(b) the whole of the costs, charges and allowances set 
out in the remaining clauses of paragraph I of the said 
Schedule. 

III, The portion of the following costs, charges, and 
allowances to be allocated as fixed costs shall be ascer- 
tained from the formula hereinafter set out against 
each, namely; — 

100 

(a) cost of fuel . .... ; 

100 + 12’8 L 

(h) cost of oil, water and stores . . . 

100 

100 -1- 9*66 L 

100 

(c) salaries and wages . . . ; 

100 -b 0*38 L 

(d) cost of repairs, maintenance and renewals . , . , 

100 

100 + O'OOOl NL 

where — 

L=the average load factor of the station ; 

N=the number of hours during which the station 
was in oommission in the year of account. 

IV, The amount of the difierence between the costs 
of production at a generating station ascertained in 
accordance with the Eighth Schedule and the fixed costs 
in respect of the year of account determined in accord- 
ance with this Schedule shall be allocated as “running 
costs”. 

V. The foregoing provisions of this Schedule shall 
not apply in any case where it is agreed between the 
Board and the owner of the station that the circum- 
stances or conditions of operation in the station, whether 
temporary or continuing, are such that the said pro- 
visions ought not reasonably to be applied; and in such 
ease the allocation between fixed costs and running 
costs shall be made in such manner as the Board and 
the said owner may agree. 


[THE] EMPLOYEES’ STATE INSURANCE ACT, 194.8 
(ftCT XXXIY of 19468.) 


STATEMENT OP OBJECTS AND PvBASONS. 


“The introduction of a scheme of Health Insurance 
for Industrial Workers has been under the consideration 
of the Government of India lor a long time. The neces- 
sity for such a scheme has become more urgent in view 
of the conditions brought about by war. The scheme 
envisaged is one of compulsory state insurance provi- 


ding for certain benefits in the event of sickness, mater- 
mty and employment injury to workmen employed in 
or in connection with work in factories other than 
seasonal factories. 

A scheme of this nature has< to be planned on an all- 
India basis and ladministered uniformly throughout 
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the country. With this object, the administration of the 
schema is proposed to be entrusted to a Corporation 
constituted by central legislation. 

The functions of the Corporation 'will be performed 
by a Central Board constituted of representatives of 
Central and Provincial Governments, and of employers, 
workers and the medical profession. The Board will 
also include certain members elected by the Central 
Legislative Assembly, A Standing Committee of the 
Board will act as the Executive of the Board, and a 
Medical Benefit Council will also be set up to advise 
on matters relating to the administration of medical 
benefit. 

The insurance fund will be mainly derived from con- 
tributions from employers and workmen. The contri- 
butions payable m respect of each workman will be 
based on his average wages and will be payable in the 
first instance by the employer. The employer will be 
entitled to recover the workman’s share from the wages 
of the workmen concerned. Workmen whose earnings do 
not exceed 10 annas a day w*!!! be totally exempt from 
payment of any share of the contribution, the entire 
contribution on account of such workmen being met by 
employer. Provision has been made lor the preparation 
of proper budgets and the audit of accounts. 

The insured workman will be entitled to the follow* 
ing benefits: — 

(a) A workman, if certified sick and incapable of 

Sickness Cash working, will receive for a period 

Benefit, not exceeding 8 weeks in any 

continuous 12 monthly period a cash allowance equal 
approximately to half his average daily wages during 
previous six months. He will also be entitled to receive 
medical care and treatment at such hospitals, dispen- 
saries or other institutions to which the factory in which 
he is employed may be allotted. 

(b) Women workers will be entitled to receive a 

Matermiy Be- maternity benefit at 12 annas a 

nefit, day for 12 weeks. They will aUo 

be entitled to medical aid at the aforesaid medical insti- 
tutions. 

(o) A workman disabled by employment injury will 

Disablement and receive for the period of disable- 
Dependents' Bene- ment or life depending on wha- 
Jits. ther the disablement is temporary 

or full and permanent, as the case may be, a monthly 


pension equivalent to half his average wages during 
the previous twelve months, subject to a maximum and 
minimum. Where disablement is partial, the pension 
will be proportionately reduced. In case of death result- 
ing from employment injury, the pension will be paya- 
ble to the w’dow or widows, minor sons and minor and 
unmarried daughters or in case there are no widow and 
legitimate children, to other dependants of the decea- 
sed workman. The workman will also be entitled to 
medical care and treatment. 

Medical care and treatment to insured workman will 
be provided by Provincial Governments at such hospi- 
tals, dispensaries and other institutions as may be prs- 
cribed for the purpose. The coat of the medical benefit 
will be shared between the Provincial Government and 
the Corporation in such proportions as may be agreed 
upon between them. In case the average incidence of 
sickness cash benefit in any Province is in excess of the 
all-India average, Provincial Government wJl also bear 
such share of the cost of the excess inc denca as may be 
agreed upon between it and the Corporation. 

Workmen’s State Insurance Courts will be set up to 
decide disputes and adjudicate on claims. The cost of 
the tribuaai will be paid by the iosurance fund. 

Central Government will make rules on matters 
relating to the administration of the Corporation, such 
as nomination and election of members cf the Board, 
Standing Committee, Medical Benefit Counoii, powers 
and duties of the principal officers, raising of loans, in- 
vestment of funds, accounts to be maintained by the 
Corporation, their audit and publication. Provincial 
Government will make rules on matters relating to the 
Workmen’s Insurance Courts to be set up under the Act, 
establishment of hospitals, dispensaries, medical insti- 
tutions, etc., and the scale of medical benefit to be pro- 
vided to insured persons. The Board will make regulations 
on matters relating to the working of the scheme, e. g, 
ooileotion of contributions, payment of benefits, returns 
and other particulars to be submitted by employers in 
respect of workmen employed by them, the conditions 
to be observed by insured persons in receipt of benefits, 
etc. 

The Bill makes detailed provisions in regard to the 
above matters 

— Gazette of India, 1946, Part V, page 462. 


[THE] EMPLOYEES’ STATE INSURANCE ACT, 1948, 

(ACT XXXIY OF 1948)^ 

[19th Aprili 1948,] 

An Act to provide for certain benefits to employees in case of sickness^ maternity 
and ^employment injury' and to make provision for certain other 
matters in relatio7i thereto. 


Whbbbas it is expedient to proyide for 
43ertain benefits to employees in case of sickness, 
maternity and employment injury and to make 
provision for certain other matters in relation 
thereto. 

It is hereby enacted as follows: — 

[a] Por Report of the Select Committee, see Gazette 
of India, 1948, Part V, page 124. 

This Act is made applicable to— 

(a) the Cbota Nagpur Division and the Santal 
Barganas District — See Bihar Gazette, 1948, Part I, 
ipage 1199; 

(b) all the partially excluded keas of C. P. and Berar 
subject to certain modifications — See C. P. & Berar 
'Gazette, 1948, Part I, page 518, 


CHAPTER I 

Preliminary 

Short mu, extent, 1 - (V This Act may be 
commencement and called the Employees’ State 
application. Insurance Act, 1948, 

(2) It extends to all the Provinces of India. 
(8) li shall come into force on such date or 
dates as the Central Government may, by 
notification in the official Gazette, appoint*^, and 
different dates may be appointed for different pro- 
visions of this Act and for different Provinces. 

(4) It shall apply, in the first instance, to all 
factories (including factories belonging to the 
Crown) other than seasonal factories. 


1085 k 1086 A M. 
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(5) The appropriate Government may, in 
consultation with the Oorporation and with the 
approval of the Central Government, after giving 
six months’ notice of its intention of so doing 
by notification in the official Gazette, extend the 
provisions of this Act or any of them, to any 
other establishment or class of establishments, 
industrial, commercial, agricultural or other- 
wise, 

[a] Cbaptexs 1, 2, 3 and 8 came into force on 1st 
September 1948 in all the Provinces of India — See 
(J-azette of India, 1948, Extraord., page 1417. 

2. In this Act, unless there is anything repug- 

Defimtions, ^ant in the subject or context, — 

(1) “appropriate Government” means, in 
respect of establishments under the control of the 
Central Government' or a federal railway or a 
major port or a mine or oilfield, the Central 
Government, and in all other cases, the Pro- 
vincial Government; 

(2) “benefit period” means such period of 
twenty. six consecutive weeks or six consecutive 
months corresponding to the contribution period, 
or in the case of the first benefit period, such 
longer or shorter period, as may be specified in 
the regulations; 

(8) “confinement” means labour resulting in 
the issue of a living child, or labour after twenty- 
six weeks of pregnancy resulting in the issue of 
a child whether alive or dead; 

(4) “contribution” means the sum of money 
payable to the Corporation by the principal em- 
ployer in respect of an employee and includes 
any amount payable by or on behalf of the em- 
ployee in accordance with the provisions of this 
Act; 

(5) “contribution period” means such period 
of twenty six consecutive weeks or six consecutive 
months, or in the case of the first contribution 
period, such longer or shorter period, as may be 
specified in the regulations; 

(6) “Corporation” means the Employees’ State 
Insurance Corporation set up under this Act; 

(7) “duly appointed” means appointed in 
accordance with the provisions of this Act or 
with the rules or regulations made thereunder ; 

(8) “employment injury” means a personal 
injury to an employee caused by accident or an 
occupational disease arising out of and in the 
course of his employment in a factory or establish- 
ment to which this Act applies, which injury or 
occupational disease would entitle such employee 
to compensation under the Workmen’s Com- 
pensation Act, 1923, if he were a workman within 
the meaning of the said Act; 

(9) “employee” means any person employed 
for wages in or in connection with the work of 
a factory or establishment to which this Act 
applies and — 


(i) who is directly employed by the principal 
employer on any work of, or incidental or 
preliminary to, or connected with the work of, the 
factory or establishment, whether such work ie 
done by the employee in the factory or establish- 
ment or elsewhere; or 

(a) who is employed by or through an im- 
mediate employer on the premises of the factory 
or establishment or under the suprevision of the 
principal employer or his agent on work which 
is ordinarily part of the work of the factory or 
establishment or which is preliminary to the 
work carried on in or incidental to the purpose 
of the factory or establishment; or 

(Hi) whose services are temporarily lent or 
let on hire to the principal employer by the per- 
son with whom the person whose services are sg 
lent or let on hire has entered into a contract of 
service; 

but does not include — 

(a) any member of His Majesty’s naval, mili- 
tary or air forces; or 

(b) any person employed on a remuneration 
which in the aggregate exceeds four hundred 
rupees a month; 

(10) “exempted employee" means an em- 
ployee who is not liable under this Act to pay 
the employee’s contribution : 

(11) “family” means the spouse and minos? 
legitimate and adopted children dependent upon 
the insured person and where the insured person 
is a male, his dependent parents; 

(12) “factory” means any permises including 
the precincts thereof whereon twenty or more 
persons are working or were working on any day 
of the preceding twelve months, and in any part 
of which a manufacturing process is being carried ‘ 
on with the aid of power or is ordinarily sa 
carried on but does not include a mine subject 
to the operation of the Indian Mines Act, 1923 
(IV of 1923), 

“seasonal factory” means a factory which is 
exclusively engaged in one or more of the follow- 
ing manufacturing processes, namely, cotton 
ginning, cotton or jute pressing, decortication of 
groundnuts, the manufacture of coffee, indigo^ 
lac, rubber, sugar (including gur) or tea or any 
manufacturing process which is incidental to or 
connected with any of the aforesaid processes; 

The expressions “manufacturing process” and 
“power” shall have the meanings respectively 
assigned to them in the Factories Act, 1934 (XXV 
of 1934); 

(18) “immediate employer” in relation to 
employees employed by or through him, means 
a person who has undertaken the execution, on 
the premises of a factory or an establishment ta 
which this Act applies or under the supervise 



[APP SS 2"i] 


[THE] EMPliOTEES’ STATE INSUBANOE ACT, 1948 


8675 


of the principal employer or his agent, of the 
whole or any part of any work which is ordi- 
narily part of the work of the factory or esta- 
blishment of the principal employer or is 
preliminary to the work carried on in, or inciden- 
tal to the purpose of, any such factory or 
establishment, and includes a person by whom 
the services of an employee who has entered into 
a contract of service with him are temporarily 
lent or let on hire to the principal employer; 

(14) “insured person” means a person who 
is or was an employee in respect of whom con- 
tributions are or were payable under this Act 
and who is, by reason thereof, entitled to any of 
the benefits provided by this Act; 

(15) “occupier” of the factory shall have the 
meaning assigned to it in the Factories Act, 
1934 (XXV of 1934); 

(16) ‘‘prescribed” means prescribed by rules 
made under this Act; 

(17) “principal employer” means — 

(i) in & factory, the owner or occupier of the 
factory and includes the managing agent of such 
owner or occupier, the legal representative of a 
deceased owner or occupier, and where a person 
has been named as the manager of the factory 
under clause (e) oi sub section (l) oi section 9 
of the Factories Act, 1934, the person so named; 

(ii) in any establishment under the control 
of any department of any Government in India, 
the authority appointed by such Government in 
this behalf or where no authority is so appointed, 
the head of the Department; 

(ill) in any other establishment, any person 
responsible for the supervision and control of 
the establishment; 

(18) “regulation” means a regulation made 
by the Corporation; 

( iPj “Schedule” means a Schedule to this Act; 

(20) “sickness” means a condition which re- 
quires medical treatment and attendance and 
necessitates abstention from work on medical 
grounds; 

(21) “temporary disablement” means a con- 
dition resulting from an employment injury 
which requires medical treatment and renders 
an employee, as a result of such injury, tempor- 
arily incapable of work; 

(22) “wages” means all remuneration paid or 
payable in cash to an employee, if the terms 
of the contract of employment, express or im- 
plied, were fulfilled and includes other additional 
remuneration, if any, paid at regular intervals 
after the last day of the wage period, but does 
not include — 

(a) any contribution paid by the employer to 
any pension fund or provident fund, or under 
this Act; 


(b) any travelling allowance or the value of 
any travelling concession; 

(c) any sum paid to the person employed to 
defray special expenses entailed on him by the 
nature of his employment; or 

(d) any gratuity payable on discharge; 

(23) “week” means a period of seven days 
commencing at midnight on Saturday night; 

(24) the expressions “dependant,” “managing 
agent,” “occupational disease,” “partial disable- 
ment” w^here the disablement is of a permanent 
nature and “total disablement” shall have res- 
pectively the meanings assigned to them in the 
Workmen’s Compensation Act, 1923. 

CHAPTER 

OoEPOEATiON, Standing Committee 
AND Medical Benefit Council. 

d, (l) With effect from such date as the 

Estahhshment of Central Government may. 
Employees' State In- hy notification in the official 
surmceCorporaUon. 

behalf, there shall be established^ for the admi- 
nistration of the scheme of Employees’ State 
Insurance in accordance with the provisions of 
this Act a Corporation to be known as the 
Employees’ State Insurance Corporation, 

(2) The Corporation shall be a body corpo- 
rate by the name of Employees* State Insurance 
Corporation having perpetual succession and a 
common seal and shall by the said name sue 
and be sued. 

(a) As to coming into force of this chapter see note 
under S. 1. 

(b) For establishment, with effect from 1st October, 
1948, of the Employees’ State Insurance Corpo“ 
ration, see Gaz. of India, 1948, Extra, page 1417. 

Conshtution of 4. The Corporation shall 
Coiporation, consist of the following mem- 
bers, namely: — 

(a) the Minister for Labour in the Centra! 
Government, ex-officio^ as Chairman ; 

(h) the Minister for Health in the Central 
Government, ex-officio^ as Vice-Chairman ; 

(c) not more than five persons to be nomi- 
nated by the Central Government of whom at 
least three shall be officials of the Central Gov- 
vernment ; 

(d) one person each representing each of the 
Governor’s Provinces to be nominated by the 
Provincial Government concerned ; 

(e) one person to be nominated by the 
Central Government to represent the Chief Com- 
missioners* Provinces ; 

(f) five persons representing employers to be 
nominated by the Central Government in consul- 
tation with such organisations of employers as 
may be recognised for the purpose by the Central 
Government; 
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(g) five persons representing employees to be 
nominated by the Central Government m con- 
sultation with such organisations of employees 
as may be recognised for ihe purpose by the 
Central Government; 

(h) two persons representing the medical pro. 
fession to be nominated by the Central Govern- 
ment in consultation with such organisations 
of medical practitioners as may be recognised 
for the purpose by the Central Government; and 

(i) two persons to be elected by the Central 
Legislature, 

5. (1) Save as otherwise expressly provided 

Term of office of in this Act, the term of 

members of ike Cor- office of members of the 
poratton. Corporation, other than the 

ex-off ioio members and members referred to in 
clauses (c), (d) and (e) of section 4, shall be 
four years commencing from the date on which 
their nomination or election is notified : 

Provided that a member of the Corporation 
shall, notwithstanding the expiry of the said 
period of four years, continue to hold office until 
the nomination or election of his successor is 
notified. 

( 2) The members of the Corporation referred 
to in clauses (g), (d) and (e) oi section 4 shall 
hold office during the pleasure of the Govern- 
ment nominating them, 

6. An outgoing member of the Corporation, 

Elig%hihty for re- Standing Committee, or 

nomination or re- the Medical Benefit Council 
election, shall be eligible for re-nomi- 

nation or re-election as the case maybe. 

7. All orders and decisions of the Corporation 

Authentication of shall be authenticated by 

orders, decisions, etc, the signature of the Chair- 
man or some other member authorised by the 
Corporation in this behalf and all other instru- 
ments issued by the Corporation shall beauthen- 
ticated by the signature of such member or 
officer of the Corporation as may be authorised 
by it. 

Constitution of 8 A Standing Committee 
Standing Commi- of the Corporation shall he 
constituted from among its 
members, consisting of — 

(a) ^ chairman, nominated by the Central 
Government; 

(h) three members of the Corporation, being 
officials of the Central Government, nominated 
by that Government; 

(c) nine members elected by the Corporation 
as follows ; — 

(i) three members from among the members 
of the Corporation nominated by the Provincial 
Governments; 


(ii) two members from among the members 
of the Corporation representing employers; 

(Hi) two members from among the members 
of the Corporation representing employees; 

(iv) one member from among the members 
of the Corporation representing the medical pro- 
fession; and 

(v) one member from among the members of 
the Corporation elected by the Central Legis- 
lature. 

9. f i) Save as otherwise expressly provided 

Term of office of in this Act, the term of 
members of Stand- office of a member of the 
mg Committee, Standing Committee other 
than a member referred to in clause (a) or. 
clause (1) of section 3, shall be two years from 
the date on which his election js notified: 

Provided that a member of the Standing 
Committee shall notwithstanding the expiry of 
the said period of two years, continue to hold 
office until the election of his successor is 
notified: 

Provided further that a member of the Stand- 
ing Committee shall cease to bold office when he 
ceases to be a member of the Corporation. 

(2) k member of the Standing Committee re- 
ferred to in clause (a) ot clause (h) of section 8 
shall hold office during the pleasure of the 
Central Government. 

ID. (l) The Central Government shall con- 

Medical Benefit stibute a Medical Benefit 
Council. Council consisting of — 

(aj the Director General, Health Services, 
ex-off tcio, as Chairman; 

(b) Q. Deputy Director General, Health Ser- 
vices, to be nominated by the Central Govern- 
ment; 

(c) the Medical Commissioner of the Corpora- 
tion, ex -officio', 

(d) one member each representing each of 
the Governor’s Provinces to be nominated by 
the Provincial Government concerned; 

(e) three members representing employers to 
be nominated by the Central Government in 
consultation with such organisations of em- 
ployers as may be recognised for the purpose by 
the Central Government; 

(f) three members representing employees to 
be nominated by the Central Government in con- 
sultation with such organisations of employees 
as may be recognised for the purpose by the 
Central Government; and 

(g) three members, of whom not less than one 
shall be a woman, representing the medical 
profession, to be nominated by the Central Gov- 
ernment in consultation with such organisations 
of medical practitioners as may be recognised 
for the purpose by the Central Government. 
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(2) Save as otherwise expressly provided in 
this Act, the term of office of a member of the 
Medical Benefit Council, other than a member 
referred to in any of the clauses (a) to (d) of 
sub-section (1)^ shall be four years from the 
date on which his nomination is notified. 

(8) k member of the Medical Benefit Council 
referred to in clauses (h) and (d) of sub- 
section (l) shall hold office during the pleasure 
of the Government nominating him. 

11. A member of the Corporation, the Stand- 

Hesignahon of ing Committee or the Medi- 

membership. cal Benefit Council may 

resign his office by notice in writing to the 
Central Government and his seat shall fall 
vacant on the acceptance of the resignation by 
that Government. 

12. A member of the Corporation, the-Stand- 

Cessahon of mem" ing Committee, or the 

hersMp. Medical Benefit Council 

shall cease to be a member of that body if he 
fails to attend three consecutive meetings 

thereof : 

Provided that the Corporation, the Standing 
Committee or the Medical Benefit Council, as 
the case may be, may, subject to rules made by 
tbe Central Government in this behalf, restore 
him to m-embership. 

13. A person shall be disqualified for being 

Disqualification. chosen as oi^ for being a 

member of the Corporation ^ the Standing Com- 
mittee or the Medical Benefit Council — 

if he is declared to be of unsound mind 
by a competent Court; or 

if he is an undischarged insolvent; or 

(c) if he has directly or indirectly by himself 
or by his partner any interest in a subsisting 
contract with, or any work being done for, the 
Corporation except as a medical practitioner or 
as a shareholder (not being a Director) of a 
company; or 

(d) a before or after the commencement of 
this Act, he has been convicted of an offence in- 
volving moral turpitude. 

14. (l ) Vacancies in the office of nominated 

Filling of mean- or elected members of the 

Corporation, the Standing 
Committee and the Medical Benefit Council 
shall be filled by nomination or election, as the 
case may be. 

(2) A member of the Corporation, the Stand- 
ing Committee or the Medical Benefit Council 
nominated or elected to fill a casual vacancy 
shall hold office only so long as the member in 
whose place he is nominated or elected would 
have been entitled to hold office if the vacancy 
had not occurred. 


15. Members of the Corporation, the Stand- 

Fees and alloio- ing Committee and the 

^^ces. Medical Benefit Council 

shall receive such fees and allowances as may 
from time to time be prescribed by the Central 
Government. 

16. (l) The Central Government may, in the 

Principal Officers. Case of the first appoint. 

ment itself and in the case of subsequent appoint- 
ments. in consultation with the Corporation, 
appoint the following officers (hereinafter refer- 
red to as Principal Officers) of the Corporation, 
namely : — 

(а) Director General of Employees’ State 
Insurance ; 

an Insurance Commissioner; 

(g) a Medical Commissioner ; 

(d) Si Chief Accounts Officer; and 

(e) sn Actuary. 

(2) The Director General shall be the Chief 
Executive Officer of the Corporation. 

(3) The Principal Officers shall be whole- time 
officers of the Corporation and shall not under- 
take any work unconnected with their office 
without the sanction of tbe Central Government. 

(4) A Principal Officer shall hold office for 
such period, not exceeding five years, as may be 
specified in the order appointing him. An out- 
going Principal Officer shall be eligible for re- 
appointment if he is otherwise qualified. 

(5) k Principal Officer shall receive such 
salary and allowances as may be prescribed by 
the Central Government. 

(б) k person shall be disqualified from being 
appointed as or for being a Principal Officer if 
he is subject to any of the disqualifications 
specified in section 13. 

(?) The Central Government may at any 
time remove a Principal Officer from office and 
shall do so if such removal is recommended by 
a resolution ot the Corporation passed at a 
special meeting called for tbe purpose and sup- 
ported by the votes of not less than two- thirds 
of the total strength of tbe Corporation. 

17. (l) The Corporation may employ such 

Staff. other staff of officers and 

servants as may be necessary for the efficient 
transaction of its business provided that the 
sanction of the Central Government shall be 
obtained for the creation of any post with a 
maximum monthly salary of five hundred rupees 
and above 

(2) The Corporation shall, with the approval 
of the Central Government, make regulations 
regarding the method of recruitment, pay and 
allowances, discipline, superannuation benefits 
and other conditions of service of the members 
of its staff. 
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f^J Every appointment to posts carrying a 
maximum monthly pay of five hundred rupees 
and above shall be made in consultation with 
the Federal Public Service Commission : 

Provided that this sub-scction shall not apply 
to an officiating or temporary appointment for 
an aggregate period not exceeding one year. 

18. flj Subject to the general saperintendence 
f'oweik of the and control of the Corpora- 
Sianding Co?nm%‘ tion^ the Standing Conamit- 
tee shall administer the 
ah airs of the Corporation and may exercise any 
of the powers and perform any of the functions 
of tbo Corporation. 

f^J The Standing 6ommittee shall submit for 
the 'consideration and decision of the Corporation 
all such oases and matters as may be specified 
in the regulations made in this behalf. 

(SJ The Standing Committee may, in its dis- 
cretion, submit any other case or matter for the 
decision of the Corporation. 

19* The Corporation may, in addition to the 
Corpordtion's poweT scheme of benefits specified 
to promou in this Act, promote mea- 

for health, etc,, of sures for the improvement 
insmed persons. 


of insured persons and for the rehabilitation and 
re-employment of insured persons who have 
been disabled or injured and may incur in res- 
pect of such measures expenditure from the 
funds of the Corporation within such limits as 
may be prescribed by the Central Government. 

20. Subject to any rules made under this Act, 

Meetings of Cor- Corporation, the Stand- 

poraiion, Standing ing Committee and the 
CornmitteeandMedi- Medical Benefit Council 
cal Benefit Council, g^ioh times 

and places and shall observe such rules or pro- 
cedure in regard to transaction of business at 
their meetings as may be specified in the regula- 
tions made in this behalf. 

21. (l) If in the opinion of the Central 

Supersession of the Government, the Corpora- 

Corporaiwn and tion or the Standing Com- 
Siandtng Committee. persistently makes 

default in performing the duties imposed on it 
by or under this Act or abuses its powers, that 
Government may, by notification in the official 
Gazette, supersede the Corporation, or in the 
case of the Standing Committee, supersede in 
consultation with the Corporation, the Standing 
Committee : 

Provided that before issuing a notification 
under this sub-section the Central Government 
shall give a reasonable opportunity to the Cor- 
poration or the Standing Committee, as the case 
may be, to show cause why it should not be 
superseded and shall consider the explanations 


and objections, if any, of the Corporation or the 
Standing Committee, as the case may be. 

(2) Upon the publication of a notification 
under sub-scction ( 1 ) superseding the Corpora- 
tion or the Standing Committee, all the members 
of the Corporation or the Standing Committee, 
as the case may be, shall, as from the date of 
such publication, be deemed to have vacated 
their offices. 

(3) When the Standing Committee has been 
superseded, a new Standing Committee shall be 
immediately constituted in accordance with 
section 8. 

(4) When the Corporation has been super- 
seded the Central Government may — 

(a) immediately nominate or cause to be 
nominated or elected new members to the Cor- 
poration in accordance with section 4 and may 
constitute a new Standing Committee under 
section 8. 

(b) in its discretion, appoint such agency, for 
such period as it may think fit, to exercise the 
powers and perform the functions of the Corpo- 
ration and such agency shall be competent to 
exercise all the powers and perform all the 
functions of the Corporation. 

(5) The Central Government shall cause a 
full report of any action taken under this section 
and the circumstances leading to such action to 
be laid before the Central Legislature at the 
earliest opportunity and in any case not later 
than three months from the date of the notifioa- 
tion superseding the Corporation or the Standing 
Committee, as the case may be. 

Duties of Medical 22. The Medical Benefit 
Beyiefit Council. Council shall — 

(a) advise the Corporation, the Standing 
Committee and the Medical Commissioner on 
matters relating to the administration of medical 
benefit, the certification for purposes of the grant 
of benefits and other connected matters; 

(b) have such powers and duties of investiga- 
tion as may be prescribed in relation to com- 
plaints against medical practitioners in connection 
with medical treatment and attendance; and 

(c) perform such other duties in connection 
with medical treatment and attendance as may 
be specified in the regulations. 

23. The Principal Officers shall exercise such 

Dtdies of Pnnei- powers and discharge such 
pal Officers. duties as may be prescribed. 

They shall also perform such other functions as 
may be specified in the regulations. 


2^. No act of the Corporation, the Standing 
Acts of Corpora- Committee or the Medical 
tion, etc , not invalid Benefit Council shall be 


hy reason of defect 
in oonstitution, etc. 


deemed to be invalid by 
reason of any defect in the 
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^OBstitutiion of the Corporation, the Standing 
Committee or the Medical Benefit Council, or 
on the ground that any member thereof was 
not entitled to hold or continue in office by rea- 
son of any disqualification or of any irregularity 
m his nomination or election, or by reason of 
such act having been done during the period of 
any vacancy in the office of any member of the 
Corporation, the Standing Committee or the 
Medical Benefit Council. 


25. The Corporation may appoint Regional 
Regional Boards^ Boards, Local Committees 

^LalZThToal 

Medical Benefi't Medical Benefit Councils m 
Councils. such areas and in such 


manner, and delegate to them such powers and 
Cunctions, as may be provided by the regulations. 


CHAPTER IIP 
Finance and Audit 

26. ( l) All contributions paid under this Act 

Employees' State and all other moneys re- 

Insurance Fund, ceived on behalf of the 
Corporation shall be paid into a fund called the 
Employees* State Insurance Fund which shall 
be held and administered by the Corporation 
lor the purposes of this Act. 

(2) The Corporation may accept grants, dona- 
tions and gifts from the Central or any Pro- 
vincial Government, Indian State, local authority, 
or any individual or body whether incorporated 
or not, for all or any of the purposes of this Act. 

(S) All moneys accruing or payable to the 
^aid Fund shall be received by such officers of 
the Corporation as may be authorised by it in 
this behalf and shall forthwith be paid by them 
into the Reserve Bank of India or such other 
bank as may be approved by the Central Gov- 
ernment to an account styled the account of 
the Employees* State Insurance Fund. 

(4) Such account shall be operated on by 
such officers as may be authorised by the Stand- 
ing Committee with the approval of the Cor- 
poration. 

[a] As to coming into force of this Chapter, see note 
nndar S. 1, 

27. The Central Government shall, every year 

Grant by the Gen- during the first five years, 

iral Government, make a grant to the Corpo- 
ration of a sum equivalent to two-thirds of the 
administrative expenses of the Corporation not 
including therein the cost of any benefits pro- 
vided by or under this Act. 

28. Subject to the provisions of this Act and 

Rurposes for of any rules made by the 

which the Fund Central Government in that 
may be expended. Employees’ State 

Insurance Fund shall be expended only for the 
iollowing purposes, namely: — 


(i) payment of benefits and provision of 
medical treatment and attendance to insured 
persons and, where the medical benefit is extend- 
ed to their families, the provision of such medi- 
cal benefit to their families, in accordance with 
the provisions of this Act and defraying the 
charges and costs in connection therewith; 

(ii) payment of fees and allowances to mem- 
bers of the Corporation, the Standing Committee 
and the Medical Benefit Council, the Regional 
Boards, Local Committees and Regional and 
Local Medical Benefit Councils ; 

(m) payment of salaries, leave and joining 
time allowances, travelling and compensatory 
allowances, gratuities and compassionate allow- 
ances, pensions, contributions to provident or 
other benefit fund of officers and servants of tha 
Corporation, and meeting the expenditure in 
respect of offices and other services set up for 
the purpose of giving effect to the provisions of 
this Act; 

establishment and maintenance of hos- 
pitals, dispensaries and other institutions and 
the provision of medical and other ancillary 
services for the benefit of insured persons and, 
where#, the medical benefit is extended to their 
families, their families; 

(v) payment of contributions to any Provin- 
cial Government, Indian State, local authority 
or any private body or individual, towards the 
cost of medical treatment and attendance pro- 
vided to insured persons and, where the medical 
benefit is extended to their families, their families 
including the cost of any building and equip- 
ment, in accordance with any agreement entered 
into by the Corporation; 

(vi) defraying the cost (including all expenses) 
of auditing the accounts of the Corporation and 
of the valuation of its assets and liabilities; 

(vii) defraying the cost (including all expenses) 
of the Employees’ Insurance Courts set up 
under this Act; 

(viii) payment of any sums under any con- 
tract entered into for the purposes of this Act by 
the Corporation or the Standing Committee or 
by any officer duly authorised by the Corpora- 
tion or the Standing Committee in that behalf; 

(ix) payment ofsums under any decree, order 
or award of any Court or Tribunal against tha 
Corporation or any of its officers or servants for 
any act done in the execution of his duty or 
under a compromise or settlement of any suit or 
other legal proceeding or claim instituted or 
made against the Corporation; 

(x) defraying the cost and other charges of 
instituting or defending any civil or criminal 
proceedings arising out of any action taken under 
this Act; 
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(xi) defraying expenditurex within the limits 
prescribed, on measures for the improvement of 
the health and welfare of insured persons and 
for the rehabilitation and re-employment of 
insured persons who have been disabled or 
injured; and 

(xii ) such other purposes as may be authoris- 
ed by the Corporation with the previous ap- 
proval of the Central Government. 

29. (l) The Corporation may, subiect to such 

Bold mg of pro- conditions as may be pre- 
fer/?/, etc. scribed by the Central Gov- 

ernment, acquire and hold property both movable 
and immovable, sell or otherwise transfer any 
movable or immovable property which may 
have become vested in or have been acquired by 
it and do all things necessary for the purposes 
for which the Corporation is establishede 

(2) Subject to such conditions as may be 
prescribed by the Central Governmentj the Cor- 
poration may from time to time invest any 
moneys which are not immediately required for 
expenses properly defrayable under this Act and 
may, subject as aforesaid, from time to time re- 
invest or realise such investments, 

(3) The Corporation may, with the previous 
sanction of the Central Government and on 
such terms as may be prescribed by it, raise 
loans and take measures for discharging such 
loans. 

(4 ) The Corporation may, constitute for the 
benefit of its staff or any class of them, such 
provident or other benefit fund as it may think fit. 

30. All property acquired before the establish- 

Vesting of the pro- “ent of the Corporation 

petty in the Corpo- shall vest in the Corpora- 
ration. tion and all income derived 

and expenditure incurred in this behalf shall be 
brought into the books of the Corporation. 

31. All expenditure incurred by the Central 

Mxpen&Mure hy Government for anddn con- 

Central Government neotion with the establish- 
io he treated as a ment of the Corporation up 
to the date of its establish, 
ment shall be treated as a loan advanced by the 
Central Government to the Corporation and 
Biich loan shall be adjusted against grants from 
the Central Government to the Corporation. 

32. The Corporation shall in each year frame 

Budget estimates, a budget showing the prob 

able receipts and the expenditure which it pro- 
poses to incur during the following year and 
shall submit a copy of the budget for the ap- 
proval of the Central Government before such 
date as may be fixed by it in that behalf. The 
budget shall contain provisions adequate in the 
opinion of the Central Government for the dis- 
oharge of the liabilities incurred by the Corpora. 


tion and for the maintenance of a .working 
balance. 

33. The Corporation shall maintain correct 
Accounts. accounts of its income and 

expenditure in such form and in such manner 
as may be prescribed by the Central Govern, 
ment. 

3$. (l) The accounts of the Corporation 
Audit. shall be audited, at such 

times and in such manner as may be prescribed^ 
by auditors appointed by the Central Govern- 
ment. 

(2) The auditors shall at all reasonable times 
have access to the books, accounts and other 
documents of the Corporation and may, for the 
purposes of the audit, call for such explanation 
and information as they may require or examine 
any principal or other officer of the Corporation. 

(8) The auditors shall forward to the Central 
Government a copy of their report together 
with an audited copy of the accounts of the 
Corporation. 

(4) The cost of the audit as determined by 
the Central Government shall be paid out of the 
funds of the Corporation, 

85. The Corporation shall submit to the 
Annual report. Central Government an 
annual report of its work and activities. 

■n j 4 ;3 j j 36. The annual report* 

Budget, audited ,, t., , i 

accounts and the audited accounts of the 

annual report to he Corporation, and the budget 
placed before the as finally adopted by the 
Central Legislate e. Corporation shall be placed 
before the Central Legislature and published in 
the official Gazette. 

37. The Corporation shall, at intervals of five 
Valuation of as- years, have a valuation of 

sets and liabilities. its assets and liabilities made 
by a valuer appointed with the approval of the 
Central Government: 

Provided that it shall be open to the Central 
Government to direct a valuation to be made at 
such other times as it may consider necessary. 

CHAPTER IV 
Contributions 

38. Subject to the provisions of this Act, all 
All employees to employees in factories or 

he insured. establishments to which this 

Act applies shall be insured in the manner pro- 
vided by this Act. 

89, (J) The contribution payable under this 
Contnhutwns. Act in respect of an em- 
ployee shall comprise contribution payable 
by the employer (hereinafter referred to as the 
employer’s contribution) and contribution pay- 
able by the employee (hereinafter referred to as 



[APP SS 39-42] [THE] EMPLOYEES' STATE INSUB ANCB ACT, 1948 


8681 


the employee’s contribution) and shall be paid 
to the Corporation. 

(2) The contributions shall be paid at the 
rates specified in the First Schedule, and in case 
where the provisions of this Act are made ap- 
plicable to any employee or class of employees 
in any factory or establishment or class of 
factories or establishments in such manner that 
they are excluded from some of the benefits 
under this Act, at such rates as the Corporation 
may fix in this behalf. 

(3) A week shall be the unit in respect of 
which all contributions shall be payable under 
this Act. 

(4) The contributions payable in respect of 
each week shall ordinarily fall due on the last 
day of the week, and where an employee is 
employed for part of the w^eek, or is employed 
under two or more employers during the same 
week, the contributions shall fall due on such 
days as may be specified in the regulations. 


40. (l) The principal employer shall pay in 
Principal em- respect of every employee, 


con- 
t 1% B 


whether directly employed 
by him or by or through an 
immediate employer, both 
the employer’s contribution and the employee’s 
contribution. 


ployer to pay 
inbuUons m 
firU instance. 


(2) Notwithstanding anything contained in 
any other enactment but subject to the provi- 
sions of this Act and the regulations, if any, 
made thereunder, the principal employer shall, in 
the case of an employee directly employed by 
him (not being an exempted employee), be enti- 
tled to recover from the emploj ee the employee’s 
contribution by deduction from his wages and 
not otherwise : 


Provided that no such deduction shall be 
made from any wages other than such as relate 
to the period or part of the period in respect of 
which the contribution is payable, or in excess of 
the sum representing the employee’s contribution 
for the period. 

(3) Notwithstanding any contract to the con- 
trary, neither the principal employer nor the 
immediate employer shall be entitled to deduct 
the employer’s contribution from any wages 
payable to an employee or otherwise to recover 
iii from him, 

(4) Any sum deducted by the principal em- 
ployer from wages under this Act shall be 
deemed to have been entrusted to him by the 
employee for the purpose of paying the contri- 
bution in respect of which it was deducted, 

(5) The principal employer shall bear the 
expenses of remitting the contributions to the 
Corporation. 


41. (l) A principal employer, who has paid 

Recovery of con- contribution in respect of an 

tnhukon fwm employee employed by or 
mediate employer. through an immediate em* 
ployer, shall be entitled to recover the amount 
of the contribution so paid (that is to say, the 
employer’s contribution as well as the em- 
ployee’s contribution, if any) from the imme- 
diate employer, either by deduction from any 
amount payable to him by the principal em- 
ployer under any contract, or as a debt payable 
by the immediate employer. 

(2) In tbe case referred to in subsection 
the immediate employer shall be entitled to 
recover the employee’s contribution from the 
employee employed by or through him by de« 
duction from wages and not otherwise, subject 
to the conditions specified in the proviso to sub- 
section (2) oi section 40 . 

Explanation, — For the purposes of sections 
40 and 41 , wages shall be deemed to include 
payment to an employee in respect of any period 
of authorised leave, lock-out or legal strike. 

42. (1) No employee’s contribution shall be 

Gemralvromixons payable by or on behalf of 

as to payment of an employee whose average 
contributions. daily wages are below one 

rupee. 

Explanation. — The average daily wages of 
an employee shall be calculated in the manner 
specified in the First Schedule. 

(2) Contribution (both the employer’s contri- 
bution and the employee’s contribution) shall be 
payable by the principal employer for each week 
during the whole or part of which an employ ee 
is employed. 

(SJ Where w^ages are payable to an employee 
for a portion of the week the employer shall be 
liable to pay both the employer’s contribution 
and the employee’s contribution for the week in 
full but shall be entitled to recover from the 
employee the employee’s contribution. 

(4) No contribution shall be payable in res- 
pect of an employee for any week during the 
whole of which no services are rendered by an 
employee and in respect of which no wages are 
payable to him. 

(5) Notwithstanding the provisions of sub- 
section (4jt contribution shall be payable, in 
respect of any week during which no services 
are rendered by and no wages are paid to an 
employee, at the rate at ■which contribuuon was 
last paid, where the failure to render such 
services is due to the employee being on authori- 
sed leave, or is due to a lock-out or a legal strike, 
if in respect of the period covered by such legal 
strike the employee receives wages in full or in 
part. 
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" 43. Subject to the provisions of this Act, the 
Method of pay^ Corporation may make regu- 
ment of contnbu- lations for any matter rela- 
^^on. ting or incidental to the 

payment and collection of contributions payable 
under this Act and without prejudice to the 
generality of the foregoing power such regulations 
may provide for — 

(a) the manner and time of payment of 
contributions ; 

(b) the payment of contributions by means of 
adhesive or other stamps affixed to or impressed 
upon books, cards or otherwise and regulating 
the manner, times and conditions in, at and 
under which, such stamps are to be affixed or 
impressed ; 

(c) the entry in or upon books or cards of 
particulars of contributions paid and benefits 
distributed in the case of the insured persons to 
whom such books or cards relate ; and 

(d) the issue, safe custody, production, inspec- 
tion and delivery of books or cards and the 
replacement of books or cards which have been 
lost, destroyed or defaced, 

44. Every principal and immediate employer 
Returns by emplo- shall submit to the Oorpora- 

tion or to such officer of the 
Corporation as it may direct such returns in 
such form and containing such particulars relat- 
ing to persons employed by him, as may be spe- 
cified in regulations made in this behalf. 

45, (l) The Corporation may appoint such 
Inspectors, their persons as Inspectors, as it 

funltions and duties, thinks fit, for the purposes of 
this Act, within such local limits as it may assign 
to them. 

(2) Any Inspector appointed by the Corpora- 
tion under sub-section (l) (thereinafter referred 
to as Inspector), or other officialof the Corpora- 
tion authorised in this behalf by it may, for the 
purposes of enquiring into the correctness of any 
of the particulars stated in any return referred 
to in section 44 or for the purpose of ascertaining 
whether any of the provisions of this Act has 
been complied with — 

(a) require any principal or immediate em- 
ployer to furnish to him such information as he 
may consider necessary for the purposes of this 
Act ; or 

(h) at any reasonable time enter any office, 
establishment, factory or other premises occupied 
by such principal or immediate employer and 
require any person found in charge thereof to 
produce to such Inspector or other official and 
allow him to examine such accounts, books and 
'Other documents relating to the employment of 
lersons and payment of wages or to furnish to 


him such information as he may consider neces- 
sary ; or 

(c) examine, with respect to any matter 
relevant to the purposes aforesaid, the principal 
or immediate employer, his agent or servant, or 
any person found in such factory, establishment, 
office or other premises, or any person whom 
the said Inspector or other official has reasona- 
ble cause to believe to be or to have been an 
employee. 

(3) An Inspector shall exercise such functions 
and perform such duties as may he authorised 
by the Corporation or as may be specified in the 
regulations. 

CHAPTER V 
Benefits 

46. (l) Subject to the provisions of this Act 

Benefits. the insured persons or, as the 

case may be, their dependants shall be entitled 
to the following benefits, namely: — 

(a) periodical payments to any insured person 
in case of his sickness certified by a duly ap- 
pointed medical practitioner (hereinafter referred 
to as sickness benefit); 

(b) periodical payments in case of confine, 
ment to an insured woman, certified to be 
eligible for such payments by an authority 
specified in this behalf by the regulations (here, 
inafter referred to as maternity benefit); 

(c) periodical payments to an insured person 
suffering from disablement as a result of an 
employment injury sustained as an employee 
under this Act and certified to be eligible for 
such payments by an authority specified in this 
behalf by the regulations (hereinafter referred to 
as disablement benefit); 

(d) periodical payments to such dependants 
of an insured person who dies as a result of an 
employment injury sustained as an employee 
under this Acb, as are entitled to compensation 
under this Act (hereinafter referred to as depen- 
dants’ benefit); and 

(e) medical treatment for and attendance on 
insured persons (hereinafter referred to as medi- 
cal benefit). 

(2) The Corporation may, at the request of 
the appropriate Government and subject to such 
conditions as may be laid down in the regula- 
tions, extend the medical benefits to the family 
of an insured person. 

47. A person shall be qualified to claim sick- 

When verson eligi- during any be- 

hie for sickness bene- nefife period, if during the 
corresponding contribution 
period, weekly contributions in respect of him 
were payable for not less than two- thirds of the 
number of weeks during which he shall be 
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deemed to have been available for employment 
within the meaning of section 48, subject to a 
minimum of twelve contributions: 

Provided that the Corporation may waive the 
minimum number of contributions during the 
first contribution period. 

48. A person shall always be deemed to have 

, been available for employ- 

W h en p erson , . i . 

deemed available for week, except 

4mploymenU when during the whole of 

such week, — 

(a) he was unable to work on account of 
sickness which laad been duly certified, whether 
entitling him to receive sickness benefit or not, or 
^ he was qualified to receive disablement 
benefit for temporary disablement, or 

(c) in the case of an insured woman, she was 
entitled to the maternity benefit provided in 
section 50 or she would have been entitled to 
such benefit if she had fulfilled all other con- 
ditions entitling her thereto. 

49. Subject to the provisions of this Act and 
• Sickness benefit. the regulations, if any, a 
person qualified to claim sickness benefit in ac- 
cordance with section 47 shall be entitled to re- 
ceive such benefit at the rates specified in the 
Second Schedule for the period of his sickness ; 

- Provided that he shall not be entitled to the 
benefit for an initial waiting period of two days 
except in the case of a spell of sickness following, 
at an interval of not more than fifteen days, the 
spell of sickness for which sickness benefit was 
last paid : 

Provided further that sickness benefit shall 
not be paid to any person for a number of days 
in excess of the number which taken together 
with the number of days for which he has al- 
ready received the benefit makes up a total of 
fifty-six days during any continuous period of 
three hundred and sixty- five days. 

50. (1) An insured woman shall be qualified 

Maternity benefit, to claim maternity benefit 

for a confinement occurring in a benefit period 
if during the corresponding contribution period, 
weekly contributions in respect of her were pay- 
able for not less than two-thirds of the number 
of weeks during which she shall be deemed to 
have been available for employment within the 
meaning of section 48, subject to a minimum of 
twelve contributions : 

Provided that at least one contribution has 
been paid between thirty- five and forty weeks 
before the week in which the confinement takes 
place or in which notice of pregnancy is given 
before confinement whichever is more advan- 
tageous to the insured person. 

( 2 ) Subject to the provisions of this Act, and 
the regulations, if any, an insured woman who 


is qualified to claim maternity benefit in accord- 
ance with sub-section (l) shall be entitled to 
receive it at the rate of twelve annas a day for 
all days on which she does not work for remu- 
neration during a period of twelve weeks of 
which not more than six shall precede the ex- 
pected date of confinement. 

51. (l) Subject to the provisions of this Act, 

Disablement ben^ regulations, if any. 

fit, disablement benefit shall bs 

payable — 

(a) to SL person who sustains temporary dis- 
ablement, during the period of such disablement; 

(b) to a person who sustains permanent par- 
tial disablement, during his life; 

(c) to a person who sustains permanent total 
disablement, during his life; and 

(d) to a person, in all cases of disablement 
not falling under sub-clauses (a), (b) or (c) of 
this sub-section, as may be provided in the re- 
gulations. 

(2) Disablement benefit shall be paid on the 
scale and subject to the conditions specified in 
this behalf in the Second Schedule. 

62. Where an insured person dies as a result 

Dependants^ be- of an employment injury 

^^f'^t, sustained as an employee 

under this Act, dependants’ benefit shall be pay- 
able subject to the provisions of this Act and 
the regulations, if any, to his dependants at such 
rates and for such period as is specified in the 
Second Schedule. 

63. Where an insured person is or his depen- 

Disablement and dants are entitled to receive 

dependants' benefit, or recover, whether from 
the employer of the insured person or from any 
other person any compensation or damages 
under the Workmen’s Compensation Act, 1923, 
or otherwise, in respect of an employment injury 
sustained by the insured person as an employee 
under this Act, then the following provisions 
shall apply, namely : — 

(i) The insured person shall, in lieu of such 
compensation or damages, receive the disable- 
ment benefit provided by this Act [but subject 
otherwise to the conditions specified in the Work- 
men’s Compensation Act, 1923,] from the Corpora, 
tion and not from the employer or other person. 

(ii) If the insured person dies as a result of 
the employment injury sustained as an employes 
under this Act (whether or not he was in receipt 
of any periodical payment for temporary dis- 
ablement in respect of the injury), dependants’ 
benefit shall be payable at the rates and in the 
proportion specified in the Second Schedule to 
his widow or widows during her or their widow- 
hood, and to minor legitimate or adopted sons 
and minor legitimate unmarried daughters. 
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fin) Incase the insured person does not ieaye 
him surviving any widow or children es men- 
tioned in clause (it) oi in the case of an insured 
woman if she does not leave her surviving any 
children as mentioned in clause (ii), dependant’s 
benefit shall be paid to the other dependants of 
the deceased at such rates as may be determined 
by the Commissioner appointed under the Work- 
men’s Compensation Act, 1923. 

(iv) The amount of dependants’ benefit pay- 
able under clause (hi) shall not exceed one half 
of the amount which would have been payable 
to the insured person as benefit on permanent 
total disablement. 

(v) Save as modified by bis Act, the obliga. 
tions and liabilities imposed on an employer by 
the Workmen’s Compensatiion Act, 1923, shall 
continue to apply to him. 

51. All medical examinations and treatment 

Medical examina^ referred to in the Work- 
men’s Compensation Act, 
1923, shall for the purposes of this Act, be carri- 
ed out by duly appointed medical practitioners. 

55. (l) Any payment of disablement benefit 

Review of benefits, may be reviewed by the 

Commissioner appointed under the Workmen’s 
Compensation Act, 1923, on the application of — 

(a) an Insurance Ofiicer of the Corpora- 
tion, or 

(b) the person receiving the benefit, 

and such application shall be accompanied by a 
certificate of a duly appointed medical officer: 

Provided that such application may be made 
without such certificate in such circumstances as 
may be specified in the regulations made in this 
behalf. 

(2) Subject to the provisions of this Act, the 
Commissioner may, on such review as aforesaid, 
direct that the disablement benefit be continued, 
increased, reduced or discontinued. 

56. (l) An insured person or (where such 

Medical benefit. medical benefit is extended 

to his family) a member of his family whose 
condition requires medical treatment and atten- 
dance shall be entitled to receive medical 
benefit 

(2) Such medical benefit may be given either 
in the form of outpatient treatment and atten- 
dance in a hospital or dispensary, clinic or other 
institution or by visits to the home of the insured 
person or treatment as in-patient in a hospital 
or other institution, 

(S) k person shall be entitled to medical 
benefit during any week for which contributions 
are payable in respect of him or in which he is 
qualified to claim sickness benefit or maternity 
benefit or, as provided under the regulations, is 
in receipt of disablement benefit : 


Provided that a person in respect of whom 
contribution ceases to be payable under this Act 
may be allowed medical benefit for such period 
and of such nature as may be provided under 
the regulations. 

67. (1) An insured person and (where such 

Scale of medical medical benefit is extended 

benefit, to his family) his family 

shall be entitled to receive medical benefit only 
of such kind and on such scale as may be pro- 
vided by the Provincial Government or by the 
Corporation, and an insured person or, where 
such medical benefit is extended to his family, 
his family shall not have a right to claim any 
medical treatment except such as is provided by 
the dispensary, hospital, clinic or other institu- 
tion to which he or his family is allotted, or as 
may be provided by the regulations. 

(2) Nothing in this Act shall entitle an in- 
sured person and (where such medical benefit is 
extended to his family) his family to claim re- 
imbursement from the Corporation of any ex- 
penses incurred in respect of any medical 
treatment, except as may be provided by the 
regulations. 

68. (1) The Provincial Government shall 

Provision 0 f provide for insured persons 

medical treatment and (where such benefit is 
by Provincial 6ov- extended to their families) 
ernment. families in the Pro- 

vince, reasonable medical, surgical and obstetric 
treatment: 

Provided ibat the Provincial Government 
may, with the approval of the Corporation* 
arrange for medical treatement at clinics of 
medical practitioners on such scale and subject 
to such terms and conditions as may he agreed 
upon. 

(2) Where the incidence of sickness benefit 
payment to insured persons in any Province is 
found to exceed the all- India average, the 
amount of such excess shall be shared between 
the Corporation and the Provincial Government 
in such proportion as may be fixed by agreement 
between them: 

Provided that the Corporation may in any 
case waive the recovery of the whole or any part 
of the share which is to be borne by the Provin- 
cial Government. 

(3) The Corporation may enter into an 
agreement with a Provincial Government in 
regard to the nature and scale of the medical 
treatment that should be provided to insured 
persons and (where such medical benefit is ex- 
tended to the families) their families (including 
provision of buildings, equipment, medicines, and 
staff) and for the sharing of the cost thereof and 
of any excess in the incidence of sickness benefit 
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to insured persons between the Corporation and 
the Provincial Government, 

In default of agreement between the Cor- 
poration and any Provincial Government as 
aforesaid, the nature and extent of rhe medical 
treatment to be provided by the Provincial Gov- 
ernment and the proportion in which the cost 
thereof and of the excess in the incidence of 
sickness benefit shall be shared between the Cor- 
poration and that Government, shall be deter- 
mined by an arbitrator (who shall be or shall 
have been a Judge of the High Court of a Pro- 
vince) appointed by the Chief Justice of India 
and the award of the arbitrator shall be binding 
on the Corporation and the Provincial Govern- 
ment. 

§9. (l) The Corporation may, wuth the ap- 
Estahlishment V^OYB.1 of the Provincial 
and maintenance of Government, establish and 
hospitalSf^ etc, by maintain in a Province such 
Corporation, hospitals, dispensaries and 

other medical and surgical services as it may 
think fit for the benefit of insured persons and 
(where such medical benefit is extended to their 
iamilies) their families, 

(2) The Corporation may enter into agree- 
ment with any Indian State, local authority, pri- 
vate body or individual in regard to the provi- 
sion of medical treatment and attendance for 
insured persons and (where such medical benefit 
ia extended to their families) their families, in any 
area and sharing the cost thereof. 

General. 

60. (l) The right to receive any payment of 
Benefit not as- any benefit under this Act 

signable or attach' shall not be transferable or 
assignable. 

(2) No cash benefit payable under this Act 
shall be liable to attachment or sale in execution 
of any decree or order of any Court, 

61. When a person is entitled to any of the 
Bar of benefits benefits provided by this 

tinder other enact- Act, he shall not be entitled 
to receive any similar bene- 
fit admissible under the provisions of any other 
enactment. 

62. Save as may he provided in the regula- 
Bersons not to tions, no person shall be en- 

commuie cash bene- titled to commute for a 
lump sum any periodical 
payment admissible under this Act. 

63. No person shall be entitled to sickness 
Persons not en- benefit Or maternity benefit, 

titled to receivehene- Or disablement benefit for 
fits %n certain eases, temporary disablement in 
respect of any day on which he works and re- 
<36ive3 wages. 


Recipients of side- SI. A parson who is in 
ness or disablement receipt of sickness benefit 
benefit to obseive disablement benefit 

cofiditions. 

on permanent disablement) — 

(a) shall remain under medical treatement at 
a dispensary, hospital, clinic or other institution 
provided under this Act and shall carry out the 
instructions given by the medical officer or 
medical attendant in charge thereof; 

fbj shall not while under treatment do any- 
thing which might retard or prejudice his 
chances of recovery; 

(c) shall not leave the area in which medical 
treatment provided by this Act is being given 
without the permission of the medical officer, 
medical attendant or such other authority as 
may be specified in this behalf by the regula- 
tions ; and 

(d) shall allow himself to be examined by 
any duly appointed medical officer or sick visitor 
or other person authorised by the Corporation 
in this behalf. 

Benefits not to be 65. (1) An insured per- 
combined, son shall not be entitled to 

receive for the same period — 

(a) both sickness benefit and maternity bene- 
fit : or 

(b) both sickness benefit and disablement 
benefit for temporary disablement; or 

(c) both maternity benefit and disablement 
benefit for temporary disablement. 

(2) Where a person is entitled to more than 
one of the benefits mentioned in sub-seotion (l), 
he shall be entitled to choose which benefit ha 
shall receive. 


66. (l) Where any employment injury is 
Corporation's right sustained by an insured 
to recover damages person as an employee 
from employer in under this Act by reason of 
cei tain cases. negligence of the emplo- 

yer to observe any of the safety rules laid down 
by or under any enactment applicable to a 
factory or establishment or by reason of any 
wrongful act of the employer or his agent, tha 
Corporation shall notwithstanding the fact that 
the employer has paid the weekly contributions 
due under this Act in respect of such insured 
person be entitled to be reimbursed by the em- 
ployer or the principal who is liable to pay com- 
pensation under section 12 of the Workmen’s 
Compensation Act, 1923, the actuarial present 
value of the periodical payments which the Cor- 
poration is liable to make under this Act. 

(2) For the purposes of this Act, the actuarial 
present value of the periodical payments shall 
be determined in such manner as may be 
specified in the regulations. 
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67» Where an insured person is entitled to 
Cor^poration’s right receive or to recover (but 
to be indemnified in has not received or recover- 
certain cases, whether from his em- 

ployer or any other person, compensation or 
damages under any law for the time being in 
force in respect of any employment injury caused 
under circumstances creating a legal liability in 
some person other than the employer or bis 
agent, the Corporation shall be entitled to be 
indemnified by the person so liable : 

Provided that the Corporation shall not be 
entitled to be indemnified by an employer who 
has paid contributions in respect of the employee 
sustaining the employment injury as an em- 
ployee under this Act, except in cases covered 
by section 66. 


68 . ( 1 ) 


If any 

Co7p0 7'atio n's 
rights ichere a prin- 
cipal employer fails 
or neglects to pay 
any contribution. 


principal employer fails or 
neglects to pay any contri- 
bution which under this Act 
he is liable to pay in respect 
of any employee and by 
reason thereof such person 
becomes disentitled to any benefit or entitled to 
a benefit on a lower scale, the Corporation may, 
on being satisfied that the contribution should 
have been paid by the principal employer, pay 
to the person the benefit at the rate to which he 
would have been entitled if the failure or neglect 
had not occurred and the Corporation shall be 
entitled to recover from the principal employer 
either — 

(1) the difference between the amount of 
benefit which is paid to the said person and the 
amount of the benefit which would be payable 
on the basis of the contributions which should 
have been paid by the employer, or 

(it) twice the amount of the contribution 
which the employer failed or neglected to pay, 
whichever is greater. 

(2) The amount recoverable under this sec- 
tion may be recovered as if it were an arrear of 
land-revenue. 


69. (l) Where the Corporation considers 
Liability of oioner that the incidence of sick- 
er occupier of facto- ness among insured per- 
ries, etc., for exces- gons is excessive by reason 
sive sickness benefit. 

(i) insanitary working conditions in a factory 
or establishment or the neglect of the owner or 
occupier of the factory or establishment to 
observe any health regulations enjoined on him 
by or under any enactment, or 
(a) insanitary conditions of any tenements 
or lodgings occupied by insured persons and such 
insanitary conditions are attributable to the 
neglect of the owner of the tenements or lodg. 


ings to observe any health regulations enjoined 
on him by or under any enactment, 
the Corporation may send to the owner or occu- 
pier of the factory or establishment or to the 
owner of the tenements or lodgings, as the case 
may be, a claim for the payment of the amount 
of the extra expenditure incurred by the Corpo- 
ration as sickness benefit; and if the claim is 
not settled by agreement, the Corporation may 
refer the matter, with a statement in support of 
its claim, to the appropriate Government. 

(2) If the appropriate Government is of 
opinion that a prima facie case for inquiry is 
disclosed, it may appoint a competent person or 
persons to hold an inquiry into the matter. 

("Sj If upon such inquiry it is proved to the 
satisfaction of the person or persons holding the 
inquiry that the excess in incidence of sicknese 
among the insured persons is due to the default 
or neglect of the owner or occupier of the factory 
or establishment or the owner of the tenements 
or lodgings, as the case may be, the said person 
or persons shall determine the amount of the 
extra expenditure incurred as sickness benefits 
and the person or persons by whom the whole 
or any part of such amount shall be paid to the 
Corporation. 

(4) A determination under sub-section (8) 
may be enforced as if it were a decree for pay- 
ment of money passed in a suit by a Civil Court,. 

(5) For the purposes of this section, “owner’*" 
of tenements or lodgings shall include any agent 
of the owner and any person who is entitled to 
collect the rent of the tenements or lodgings as 
a lessee of the owner. 

70. (1) Where any person has received any 

Bepayment of benefit or payment under 

benefit impropeily this Act when he is not 
received, lawfully entitled thereto, he 

shall be liable to repay to the Corporation the 
value of the benefit or the amount of such pay- 
ment, or in the case of bis death bis representa- 
tive shall be liable to repay the same from the 
assets of the deceased, if any, in his hands. 

(2) The value of any benefits received other 
than cash payments shall be determined by 
such authority as may be specified in the regular 
tions made in this behalf and the decision o£ 
such authority shall be final. 

(B) The amont recoverable under this sec^ 
tion may be recovered as if it were an arrear o£ 
land-revenue. 

71. If a person dies during any period for 

Benefit payable which he is entitled to a 

up to and including cash benefit under this Acts 
day of death. amount of such benefits 

up to and including the day of his death shall he 
paid to any person nominated by the deceased 
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person in writing in sucb form as may be speci- 
fied in the regulations or, if there is no such 
nomination, to the heir or legal representative 
of the deceased person. 

72. No employer by reason only of his liabi- 

Employer not to lity for any contributions 

reduce wages, etc. payable under this Act shall, 
directly or indirecly reduce the wages of any 
employee, or except as provided by the regu- 
lations, discontinue or reduce benefits payable to 
him under the conditions of his service which are 
similar to the benefits conferred by this Act. 

73. (l) No employer shall dismiss, discharge, 

Emyloyer not to reduce or otherwise 

dismiss or pumsh punish an employee during 
employee during the period the employee is 
of sickness, receipt of sickness benefit 
or maternity benefit, nor 
shall he, except as provided under the regula- 
tions, dismiss, discharge or reduce or otherwise 
punish an employee during the period he is in 
receipt of disablement benefit for temporary dis- 
ablement or is under medical treatment for 
sickness or is absent from work as a result of 
illness duly certified in accordance with the 
regulations to arise out of the pregnancy or con- 
finement rendering the employee unfit for work. 

(2) No notice of dismissal or discharge or 
reduction given to an employee during the period 
specified in sub.section (1) shall be valid or 
operative. 

CHAPTER VL 


Adjudication op Disputes and Claims. 

7^. (l) The Provincial Government shall, by 
Constitution of notification in the official 
Employees' Xnsw- Gazette, constitute an Em- 
ance Court, ployees* Insurance Court for 

such local area as may be specified in the 
notification. 

(2) The Court shall consist of such number 
of Judges as the Provincial Government may 
think fit. 

(3) Any person who is or has been a judicial 
officer or is a legal practitioner of five years’ 
standing shall be qualified to be a Judge of the 
Employees’ Insurance Court. 

(4) The Provincial Government may appoint 
the same Court for two or more local areas or 
two or more Courts for the same local area. 

(6) Where more than one Court has been 
appointed for the same local area, the Provincial 
Government may by general or special order 
regulate the distribution of business between 
them. 

Insurance Court. dipute arises as to — 

(aj whether any person is an employee with- 


in the meaning of this Act or whether he is lia» 
ble to pay the employee’s contribution, or 

(b) the rate of wages or average daily wages 
of an employee for the purposes of this Act, or 

(c) the rate of contribution paj able by a 
principal employer in respect of any employee, or 

("{fj the person who is or was the principal 
employer in respect of any employee, or 

(e) the right of any person to any benefit and 
as to the amount and duration thereof, or 

(f) the actuarial present value of the periodic 
cal payments referred to in section 66, or 

(g) any other matter which is in dispute be- 
tween a principal employer and the Corporation^ 
or between a principal employer and an imme- 
diate employer, or between a person and the 
Corporation or between an employee and a 
principal or immediate employer, in respect of 
any contribution or benefit or other dues payable 
or recoverable under this Act, 

such question or dispute shall be decided by the 
Employees' Insurance Court in accordance with 
the provisions of this Act. 

(2) The following claims shall be decided by 
the Employees’ Insurance Court, namely ; — 

(a) claim for the recovery of contributions 
from the principal employer ; 

(b) claim by a principal employer to recover 
contributions from any immediate employer ,* 

(c) claim under sections 66 or 67 made by the 
Corporation against the employer or other per- 
son liable thereunder ; 

(d) claim against a principal employer under 
section 68 ; 

(e) claim under section 70 for the recovery of 
the value or amount of the benefits received by 
a person when he is not lawfully entitled there, 
to ; and 

(f ) any claim for the recovery of any benefit 
admissible under this Act. 

(3) No Civil Court shall have jurisdiction to 
decide or deal with any question or dispute as 
aforesaid or to adjudicate on any liability which 
by or under this Act is to be decided by the 
Employees* Insurance Court. 

16. (l) Subject to the provisions of this Act and 

Institution of pro* any rules made by the 
ceedings, etc. Provincial Governments 

all proceedings before the Employees’ Insurance 
Court shall be instituted in the Court appointed 
for the local area in which the insured person 
was working at the time the question or dispute 
arose, 

(2) If the Court is satisfied that any matter 
arising out of any proceeding pending before it 
can be more convenjenfely dealt with by any 
other Employees’ Insurance Court in the same 
Province, it may, subject to any rules made by 



■S ) "» S 


. rUEj rilMPLOi'EEh’ STATE INSURANCE ACT, 19i8 [ APT SS 76-85 ] 


runuiC’ lI (jovcr iin.iu n fchH hjiulf, orlor 
'll 'h to le tr ri«* i fo ^ueh other 

foi an i hall oitiiwih trin^mit 

> 'i '*> oil IX t’on ' tin jef'fjt U tOTiM ct 1 with 

in ittt r . 

* Tm l\n\ 1 ' c ii < if), rniiioni in ly tianditr 

t'A i r r ' 1 ni( anj, Kmplo>eo 3 ' 

1 I - t <vnr tin I’ruunco to any aueh 
^ ^ * r PnAij.^ \uth tl consent of 

1 » \ I A it( rnn t nf of that Province, 
i h t’(‘ .rt to any matter n trars- 
n «: i* - c‘tion or nul) section > ^9; 
n Uf * * ^ot* irinM a-5 if they had 
* < 1 u tib in *^tntel in it. 

* f ^ 1 ] ro. MU Inn*-* before an Hmployees’ 

'y : (» f 1 11 •iurancu Court shall be 
^ ^ * eonimenccd by application. 

i hvnry Mn'li application shall be in such 
f )rn Hud dnUl ronfun^uch | articulars and shall 
I I (' >in| xoani 1 y -urh ice, if any, as may be 
pr» MuiiM by rnhH made by the Provincial 
it th rinoput in consultation with the Corporation. 
7S* i TilO Kniployeos' Insurance Court shall 


i 


(' let. 


have all the powers of a 
Civil Court for the pur- 
I of uiuiiionin*', and enforcing? the attend- 
' <»' VI »i« f coin) f ‘II in‘; tho discovery and 

I' )i « * nu uf iiid niaional objects, 

t ♦' i ’♦* ! <1 I’h 'i.A rc u nng evidence and 
r C ir' ' 1 ’ h h vu \ i)bc a (ImI Court 
w/hiU tbi Ti ♦ ai L i of vtion lO) and chapter 
\ V of C t» ( ul of Cninaial Piocclure, 18J3. 

^ Toe baiiployt -i* bi-^uiance Couib srhall 
nfi.u V ,nci* jroeedun* a- u*ay lo irtscnlnd by 
ruh Minb by thi Proviudal Government. 

) All wia mcideuial to any proceedin'^ 
li^for* HU KmpluyMM.P Ixnuranco Court shall, 
to .Mich ruli‘a ui may le nude in this 
bthnll by the Provmciul Government, bo in the 
di cretion of the Court. 

f 4 An ordor of tfie Employees' Insurance 
Court Hhall lie enforceable as if it were a decree 
I a \ «il ill a suit by a Civil Court. 

79. Any application, ui^poarAnco or act re- 
Jl Hfrin c hf i ml qutred to be made or 
pru-tA net . done by any person to 

or hdoiv nn Kmj loyees' Insurance Court (other 
than ajix-unuice of a person required for the 
puffiOFc of his examination as a witness) may be 
made or done by a legal practitioner or by an 
oOker of a tegistored trad© union authorised in 
writing by such person or with the permission 
of the Court, by any other person so authorised. 
80» An Employees" Insurance Court shall not 
Bmejti woi admts- direct the payment of 
$ibl 0 claimed tn any benefit to a person 

unless he has made a 
for Sttob benefit in accord;anc 0 with the 


regulations made in that behalf within twelve 
months after the claim became due ; 

Provided that if the Court is satisfied that 
there was reasonable excuse for not making a 
claim for the benefit within twelve monthsafter 
it became due. it may direct the payment of the 
benefit as if the claim had been made in time. 

81. An Employees* Insurance Court may 
R ference to Hujh submit any question of 

, law for the decision of 

the High Court and if it does so shall decide the 
xiuestion pending before it in accordance with 
such decision. 

82. ( 1) Save as expressly provided in this 
Appeal, section, no appeal shall lie from 

an order of an Employees’ Insurance OourL 
(2) An appeal shall lie to the High Court 
from an order of an Employees’ Insurance Court 
if it involves a substantial question of law. 

(3J The period of limitation for an appeal 
under this section shall be sixty days. 

(4) The provisions of sections 5 and 12 of the 
Indian Limitation Act, 1908, shall apply to ap- 
peals under this section. 

83. Where the Corporation has presented an 
Stay of payment appeal against an order 

pend%ng appeal, of the Employees’ In- 

surance Court, that Court may, and if so direo- 
ted by the High Court shall, pending the decision 
of the appeal, withhold the payment of any 
sum directed to be paid by the order appealed 
against. 

CHAPTER VII, 

Penalties, 

81. ^Yhoever, for the purpose of causing any 
Vum^hment for false increase in payment or 
statement, benefit under this Act, 

or for the purpose of causing any payment or 
benefit to be made where no payment or benefit 
is authorized by or under this Act, or for the 
purpose of avoiding any payment to be made 
by himself under this Act or enabling any other 
person to avoid any such payment, knowingly 
makes or causes to be made any false statement 
or false representation, shall be punishable with 
imprisonment for a term which may extend to 
three months, or with fine nob exceeding five 
hundred rupees, or with both. 

Fmishment for failure jf Q,jjy person — 

to pay contrihutionSi etc. 

(a) fails to pay any contribution which under 
this Act he is liable to pay, or 

(b) deducts or attempts to deduct from the 
wages of an employee the whole or any part of 
the empolyer’s contribution, or 

(c) in contravention of section 72 reduces 
the wages or any privileges or benefits admis- 
sible to an employee, or 



I AOPP SS 85-95] [THE] EMPLOYEES’ STATE INSUEANCE ACT, 1948 


smB 


(d) in contravention of section 73 or any 
regulation dismisses^ discharges, reduces or 
otherwise punishes an employee, or 

(e) fails or refuses to submit any return 
required by the regulations or makes a false 
return, or 

(f) obstructs any Inspector or other official 
of the Corporation in the discharge of his duties, 
or 

(g) is guilty of any contravention of or non- 
compliance with any of the requirements of this 
Act or the rules or the regulations in respect of 
which no special penalty is provided, 

he shall be punishable with imprisonment 
which may extend to three months or with fine 
which may extend to five hundred rupees, or 
with both, 

86. (1) No prosecution under this Act shall 

Prosecutions. be instituted except by 

or with the previous sanction of the Insurance 
Commissioner. 

( 2) No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall 
try any offence under this Act. 

(S) No Court shall take cognizance of any 
offence under this Act except on a complaint 
made in writing in respect thereof, within six 
months of the date on which the offence is alleged 
to have been committed. 

CHAPTEE VIII.^ 
Miscellaneous. 

87. The appropriate Government, may, by 

Exemvtion oj a fac- notification in the official 

^ory or estahUslimeTd or Gazette and subject to 
class of factories or gbch conditions as may 
establishments. specified in the noti- 

fication, exempt any factory or establishment or 
class of factories or establishments in any speci- 
fied area from the operation of this Act for a 
period not exceeding one year and may from 
"time to time by like notification renew any such 
exemption for periods not exceeding one year at 
a bimei 

[a] As to coming into fores sof this Chapter see note 
under S. 1. 

88. The appropriate Government, may,^ by 

Exemption of persons notification in the official 

or class of persons. Gazette and subject to 

such conditions as it may deem fit to impose, 
exempt any persons or class of persons employed 
in any factory or establishment or class of factories 
or establishments to which this Act applies from 
the operation of the Act. 

89. No exemption shall be granted or renew- 

Corporation to make ed under section 87 or 

representation. sectioh 88, unless a rsa- 

■sonable opportunity has been given to the Cor- 


poration to make any representation it may wish 
to make in regard to the proposal and such 
representation has been considered by the ap- 
propriate Government. 

90 . The appropriate Government may, by 

Exemption of faezories notification iq the offi« 
or establishments belong' ciai Gazette and sub- 
%ng to Qovernmeni or ject to Such conditions 
any local authoiiiy. specified in 

the notification, exempt any factory or establish- 
ment belonging to the Crown or any local 
authority, if the employees in any such factory 
or establishment are otherwise in receipt of 
benefit substantially similar or superior to the 
benefits provided under this Act. 

Exemption from one 91. The aiDpropriate 
or more provisions o/ Government may, with 
the consent of the Cor- 
poration, by notification in the official Gazette, 
exempt any &iployee3 or class of employees in 
any factory or establishment or class of factories 
or establishments from one or more of the pro- 
visions relating to the benefits provided under 
this Act, 

92 . The Central Government may give direc- 

Power of Central tions to a Provincial Govern- 

Government to give ment as to the carrying 
directions. execution of this Act in 

the Province. 

93 . All officers and servants of the Corpora- 

Corporation tion shall be deemed xo be 

officers and servants public servants within the 
to be publ!c servants naeaning of aecfcioa 21 of 
the Indian Penal Code. 

94. There shall be deemed to be included 
among the debts which, 
under section 49 of the 
Presidency. towns Insol- 
vency Act, 1909, or undai: 

Provincial Insolvency Act, 


Contributions, eic„ 
due to Corporation to 
have prioyity over 
other debts. 


section 61 of the 
1920, or under section 230 oi the Indian Com* 
panies Act, 1913, are in the distribution of tha 
property of the insolvent or in the distribution 
of the assets of a company being wound up, 
to be paid in priority to all other debts, the 
amount due in respect of any contribution or 
any other amount payable under this Act the 
liability wherefor accrued before the date of the 
order of adjudication of the insolvent or the date 
of the winding up, as the case may be, 

96. (l) The Central Government may, sub- 
Power of Central ject to the condixion of pre- 
Government to make yious publication, make 
uoi; iuconsistent with 
this Act for the purpose of giving effect to the 
provisions thereof. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such rules 

1087 & 1088 A. M. 



8690 


[THE] EMPLOYEES’ STATE INSURANCE ACT, 1948 [APP Ss 95”97] 


may provide for all or any of tbe following 
matters, namely:— 

(a) the manner in which nominations and 
aleotions of members of the Corporation, the 
Standing Committee and the Medical Benefit 
Conncii shall be made; 

(hj libe quorum at meetings of the Corpora- 
tion, the Standing Committee and the Medical 
Benefit Council and the minimum number of 
meetings of those bodies to be held in a year; 

(cj the records to be kept of the transaction 
of business by tbe Corporation, the Standing 
Committee and the Medical Benefit Council; 

(dj the powers and duties of the principal 
Officers and the conditions of their service; 

(e) the powers and duties of the Medical 
Benefit Council; 

(f) the procedure to be adopted in the exe- 
cution o! contracts; 

(g) the acquisition, holding and disposal of 
property by the Corporation: 

(h) the raising and repayment of loans; 

(jj the investment of the funds of the Corpo- 
ration and of any provident or other benefit fund 
and their transfer or realisation; 

(j) the basis on which the periodical valua- 
tion of the assets and liabilities of the Corpora- 
tion shall be made; 

(k) tbe bank or banks in which the funds of 
the Corporation may be deposited, the procedure 
to be followed in regard to the crediting of moneys 
accruing or payable to the Corporation and the 
manner in whioh any sums may be paid out of 
the Corporation funds and the officers by whom 
such payment may be authorised; 

(l) the accounts to be maintained by the 
Corporation and the forms in which suob ac- 
counts shall he kept and the times at which such 
accounts shall be audited; 

(m) the publication of the accounts of the 
Corporation and the report of auditors, the 
action to be taken on the audit report, the 
powers of auditors to disallow and surcharge 
items of expenditure and the recovery of sums 
so disallowed or surcharged; 

(n) the preparaDion of budget estimates and 
of supplementary estimates and the manner in 
which such estimates shall be sanctioned and 
published: 

(o) establishment and maintenance of pro- 
vident or other benefit fund for officers and 
servants of the Corporation; and 

(p) any matter which is required or allowed 
by ibis Act to be prescribed by the Central 
Government. 

(S) Buies made under this section shall be 
published in the official Gazette and thereupon 
shall have effect as if enacted in this Act. 


96. (1) The provincial Government mays. 
Power of Pro- subject to the condition oi 
mncial Government previous publication, make 
to ma ie rules. inconsistent with 

this Act in regard to ail or any of the following 
matters, namely: — 

(a) the constitution of Employees’ Insurance 
Courts, the qualifications of persons who may be 
appointed 'Judges thereof, and the conditions of 
service of such Judges; 

(h) the procedure to be followed in prcceed- 
ings before such Courts and the execution of 
orders made by such Courts; 

(c) the fee payable in respect of applications 
made to the Employees* Insurance Court, the 
costs incidental to the proceedings in such Court, 
the form in which applications should be made 
to it and the particulars to be specified in such 
applications; 

(d) the establishments of hospitals, dispen- 
saries and other institutions, the allotment of 
insured persons of their families to any such 
hospital, dispensary or other institution ; 

(e) the scale of medical benefit which shall 
he provided at any hospital, clinic, dispensary 
or institution, the keeping of medical records 
and the furnishing of statistical returns ; 

(f) the nature and extent of the staff, equip- 
ment and medicines that shall be provided at 
such hospital, dispensaries and institutions ; 

(g) the conditions of service of the staff 
employed at such hospitals, dispensaries and 
institutions ; and 

( k ) any other matter which is required or 
allowed by this Act to be prescribed by the 
Provincial Government. 

(2) Buies made under this section shall be 
published in the official ‘Gazette and thereupon 
shall have effect as if enacted in this Act. 

97. (l) The Corporation may, subject to the 
Power of Corpo- condition of previous publi- 
rai%ontomakeregu' cation, make regulations, 
lat%ons. j 3 ot inconsistent with this 

Act and the rules made thereunder, for the 
administration of the affairs of the Corporation 
and for carrying into effect the provisions of 
this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such 
regulations may provide for all or any of the 
following matters, namely ; — 

(t) the time and place of meetings of the 
Corporation, the Standing Committee and the 
Medical Benefit Council and the procedure to he 
followed at such meetings, 

(ii) the matters which shall he referred by 
the Standing Coilimittee to the Corporation for 
decision ; 
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(Hi) the manner in which any contribution 
payable under this Act shall be assessed and 
collected ; 

(iv) reckoning of wages for the purpose of 
ixing the contribution payable under this Act ,* 
("-uj the certification of sickness and eligibility 
for any cash benefit ; 

(vi) the method of determining the actuarial 
present value of periodical payments ,* 

(vti) the assessing of the money value of any 
benefit which is not a cash benefit ; 

(vtii) the time within which and the form in 
which any claim for a benefit may be made and 
the particulars to be specified in such claim ; 

(ix) the circumstances in which an employee 
in receipt of disablement benefit may be dismis- 
sed, discharged, reduced or otherwise punished ; 

(x) the manner in which and the place and 
time at which any benefit shall be paid ; 

(xi) the method of calculating the amount of 
cash benefit payable and the circumstances in 
which and the extent to which commutation of 
disablement and dependant’s benefits may be 
allowed and the method of calculating the com- 
mutation value ; 

(xtt) the notice of pregnancy or of confine- 
ment and notice and proof of sickness ; 

(xiit ) the conditions under which any benefit 
may be suspended ; 

(xiv) the conditions to be observed by a per- 
son when in receipt of any benefit and the 
periodical medical examination of such persons ; 

(xv) the visiting of sick persons ,* 

(xvt ) the appointment of medical practitioners 
for the purposes of this Act, the duties of such 
practitioners and the form of medical certificates; 

(xvti ) the penalties for breach of regulations 
by fine {not exceeding two days’ wages for a 
first breach and not exceeding three days’ wages 
for any subseguent breach) which may he impos- 
ed on employees ; 

(xviii ) the circumstances in which and the 
conditions subject to which any regulation may 
be relaxed, the extent of such relaxation, and 
the authority by whom such relaxation may be 
granted ; 

(xix) the returns to be submitted by the 
principal and immediate employers, the form in 
which and the time at which such returns 
should be submitted and the particulars to be 
given in such returns ; . 

(xx ) the duties and powers of Inspectors and 
other officers and servants of the Corporation; 

(xxi) the conditions of service of the officers 
and servants of the Corporation other than the 
principal Officers ; 

(xxii ) the procedure to be followed in remit- 
ting contributions to the Corporation ; and 


(xxiii) any matter in respect of which regu- 
lations are required or permitted to be made by 
this Act. 

(3) Regulations made by the Corporation 
shall be published in the Gazette of India and 
thereupon shall have effect as if enacted in this 
Act. 

98- The Corporation may, at the request of 

Gorporatiofi may Government of an 

undertake duties %n Indian State and with the 
the Indian States. previous permission of the 
Central Government and subject to such condi. 
tions as may be imposed by it, undertake to 
discharge in the Indian State any duty which 
may be specified in a State law corresponding 
to this Act. 

99 . At any time when its funds so permit, the 

Enhancement of Corporation may enhance the 
benefits, scale of any benefit admis- 

sible under this Act and the period for which 
such benefit may be given, and provide or con- 
tribute towards the cost of medical care for the 
families of insured persons. 

SCHEDULE I 
section 39) 

1. The amount of weekly contribution payable in 
respect of an ‘employee shall be calculated with reference 
to his average daily wages. 

2. The average daily wages shall be: — 

(a) in respect of an employee employed on daily 
wages, the amount of wages earned during the week 
divided by the number of days worked (reckoned in 
terms of full working days); 

(b) in respect of an employee employed on weekly 
wages, the amount earned in the week divided by the 
number of days worked (reckoned in terms of full work- 
ing days); 

(c) in respect of an employee employed on monthly 
wages, the amount earned in the month in which the 
contribution falls due, divided by the number of days 
worked (reckoned in terms of full working days); 

(d) in respect of an employee employed on the basis 
of any other wage period the wages for the period, in 
which the contribution falls due, divided (by the num- 
ber of days worked) reckoned in terms of full working 
days, during the period ; 

fej in respect of an employee paid at piecework rate,' 
the amount earned during the week divided by the 
number of days worked (reckoned in terms of full 
working days); 

(f) in respect of an employee employed on hourly 
wages, the amount of wages earned during the week, 
divided by the number of hours worked and multiplied 
by eight; 

(g) in respect of an employee who does not fall 
under clauses (a) to (f)t the amount calculated on the 
basis of wages earned for the day on which the contri-* 
bution falls due. 

SojpZawafiow.— Except as provided by regulations, 
pay, salaries or allowances paid in respect of any period 
of leave or holidays with pay shall not be taken into 
account in reckoning wages. 

3. (a) For the purposes of fixing the amount oi 
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weekly contribution payable, employees shall be divided 
into eight groups on the basis of their average daily 
wages ascertained in the manner specified in paragraph 2. 
(b) The employees’ contribution and employer’s con- 


tribution payable in respect of the group of employ esg 
specified in the first column of the table below shall ba 
at the rates respectively specified in tbe corresponding 
entries in the second and third columns thereof. 


Table 



Group of employees 

1 

Employees* con- 
tribution (reeo- 
vereble from 
employees) 

2 

Employer’s con- 
tribution 

3 

Total contribution 
(employees’ and 
employer’s contri™ 
bution) 

4 

1. 

Employees whose average daily 
wages are below Ee. 1. 

Rs. 

A, 

Nil 

P. 

Rs. 

0 

A. 

7 

B. 

0 

Es. 

0 

A. 

7 

P. 

0 

2. 

Employees whose average daily 
wages are Be. 1 and above but 
below Rs. 1-8-0, 

0 

2 

0 

0 

7 

0 

0 

9 

0 

3. 

Employees whose average daily 
wages axe Rs. 1-8-0 and above 
but below Es. 2. 

0 

4 

0 

0 

8 

0 

0 

12 

0 

4. 

Employees whose average daily 
wages are Rs. 2 and above but 
below Rs. 3, 

0 

6 

0 

0 

12 

0 

1 

2 

0 

5. 

Employees whose average daily 
wages are Rs. 3 and above but 
below Rs. 4. 

0 

8 

0 

1 

0 

0 

1 

8 

0 

6 , 

Employees whose average daily 
wages are Rs. 4 and above but 
below Rs. 8. 

0 

11 

0 

1 

6 

0 

2 

1 

0 

7, 

Employees whose average daily 
wages are Rs. 6 and above but 
below Rs. 8. 

0 

15 

0 

1 

14 

0 

2 

13 

0 

8. 

Employees whose average daily 
wages are Rs. 8 and above. 

1 

4 

0 s 

2 

8 

0 

3 

12 

0 


SCHEDULE II 
{See sections 49, 51, 52 and 53) 

Sickness Benefit and Disablement and Dependants' benefits, 

I. The average daily wages of an employee in each of the groups specified in the first column of the taolo below 
shall, for the purpose of calculating the sickness benefit and disablement and dependants’ benefits be assumed to be 
the rate specified in the corresponding entry in the second column thereof. 

Table 


Average 

Croup of employees assumed daily wageg 

1 £ 


1. 

Employees whose average daily wages are below Re. 1. 

Bs. 

0 

A. 

14 

Pa 

0 

2. 

Employees whose average daily wages are Ee. 1 and above, but below 

1 

4 

0 

3. 

Rs. 1-«S_0 

Enaployees whose average daily wages are Rs. 1—8—0 and above, but 

1 

12 

0 

4. 

below Rs, 2. 

Employees whose average daily wages aie Rs. 2 and above, but 

2 

B 

0 

5. 

below Es. 3. 

Employees whose average daily wages are Es. 3 and above, but below 

V 

3 

8 

0 

6# 

Rs. 4. 

Employees whose average daily wages are Rs. 4 and above, but below 

5 

0 

0 

7, 

Bs. 6. 

Employees whose average daily wages are Bs. 6 and above, but below 

7 

0 

0 

8. 

Es. 8. ’ 

Employees whose average daily wages are Rs. 8 and above. 

10 

0 

0 
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"j. The daily rate of sickness benefit during any 
benefit period shall be an amount equivalent to one- 
half of the sum of the "assumed average daily wages 
as aforesaid for each of the weeks for which contribu- 
tions were paid in respect of the person during the 
corresponding contribution period, divided by the num- 
ber of weeks in that contribution period in which he 
was deemed to have been available for employment 
within the meaning of section 48; provided that where 
the amount of the benefit so calculated includes a 
fiaction of an anna, it shall be rounded to the next 
higher anna. The calouIaSion indicated above is illus- 
trated by the following examples: — 

Example 1 . — If the assumed average daily wages of 
the person as an employee were Es. 1/4 a day for 10 
weeks, Es< 1/12 a day for 10 weeks and Bs. 2/8 a day 
for 6 weeks, the average of the assumed daily wages for 
the purpose of the rate of sickness benefit will be— 

10 X 20 -h 10 X 28 -f- 6 X 40 .„18 

26 ^^26 

The daiiv rate of sickness benefit payable in the 
22 

benefit period will then be 13^ annas, rounded to the 

next higher anna, namely, 14 annas. 

Example 2.— If the person was deemed to have been 
not available for employment for 14 weeks in any con- 
tribution period and was employed as an employee for 
only 12 weeks in that contribution period, his assumed 
average daily wages being Rs. 1/4 for the 12 weeks, the 
average of the assumed daily wages for the purpose of 
ihe rate of sickness benefit will be: — 

12x20 

( 2 M 3)=20 annas. 

The daily rate of sickness benefit payable in the 
benefit period will then be 10 annas. 

Example 5.— If the person was deemed to have been 
not available^ for employment for^ 4 weeks in any con- 
tribution period and was employed as an employee for 
only 20 weeks (he having been without any employ- 
ment for 2 weeks) in that contribution period, his 
assumed average daily wages being Es. 1/12 for 20 
weeks, the average of the daily wages for the purpose 
cf the rate of siokuess benefit will be: — 

20 X 28 5 

=25 — annas. 

(26-4) 11 

The daily rate of sickness benefit payable in the bene- 
8 

fit year will then be annas, rounded to the next 

higher anna, namely, 13 annas. 

3, Disablement and dependants^ benefit shall be an 
amount equivalent to one-half of the sum of the assum- 
ed average daily wages for each of the weeks for which 
contributions were paid in respect of the employee dur- 
ing the period of fifty-two weeks immediately preceding 
the week in which the employment injury occurs, 
divided by the number of weeks for which contributions 
were so paid provided that where the amount of the 
benefit so calculated includes a fraction of an anna, it 
Bhail be rounded to the next higher anna. The calcu- 
lation indicated above is illustrated by the following 
examples : 

Example I.— If the assumed average daily wages of 
an employee were 14 annas a day for 20 weeks, Es. 1/4 
a day for 20 weeks and Es. 1/12 a day for 12 weeks, 
the average of the assumed daily wages for the purpose 
of disablement and dependants* benefit will be 

20xl4-k 20X20 4- 12X28 ,,28 

52 ‘ 

The disablement or dependants’ benefit will then 


be 9-^ annas, rounded to the next higher anaa, namely 
10 annas a day. 

Example 2. — If the employee worked only for 34 
weeks in the period of 52 weeks preceding the week in 
which the employment injury occurs and his assumed 
average daily wages were 14 annas a day for 20 weeks 
and 1/4 for 14 weeks, the average of the assumed 
daily wages for the purpose of disablement and depen- 
dants’ benefit will be : — 

20x14+14x20 16 

annas. 

8 

The disablement or dependants’ benefit will be 8 

annas, rounded to the next higher anna, namely, 
9 annas a day. 

The disablement or dependants’ benefits calculated 
as aforesaid shall be called the full rate. 

4. The disablement or dependants’ benefit shall be 
payable to a person sufiering from disablement as a re- 
sult of an employment injury sustained as an employee 
in a factory or establishment to which this Act applies, 
or if he dies as a result of such injury, to his depen- 
dants as follows 

fij to the insured person— 

(a) for temporary disablement, during the period of 
such disablement at the full rate ; 

(h) for permanent partial disablement, at a percen- 
tage of the full rate, as provided in section 4 of the 
Workmen’s Compensation Act, 1923 (VIII of 1923), for life; 

(c) for permanent total disablement, at the full rate 
for life ; 

(d) in cases of disablement not covered by clauses (uj, 

(b) and (c) above, as may be provided in the regulations. 

(n) in the case of the death of the person, to his 
widow and children as follows : — 

(a) to the widow during life or until remarriage an 
amount equivalent to three-fifths of the full rate and, if 
there are two or more widows, the amount payable to 
the widow as aforesaid shall be divided equally between 
the widows ; 

(b) to each legitimate or adopted son, an amount 
equivalent to two-fifths of the full rate until he attains 
fifteen yearsl of age ; 

fcj to each legitimate unmarried daughter, an amount 
equivalent to two-fifths of the full rate until she attairis 
fifteen years of age or until marriage, whichever is 
earlier : 

Provided, that the Corporation may continue such 
benefit to any legitimate or adopted son or any legiti- 
mate unmarried daughter until he or she attains the age 
of eighteen years if such son or daughter continues edu- 
cation to the satisfaction of the Corporation ; 

Provided further that if the total of the dependant’s 
benefits distributed among the widow or widows and 
legitimate children of the deceased person as aforesaid 
exceeds the full rate, the share of the each of the de- 
pendants shall be proportionately reduced, so that the 
total amount payable to them does not exceed the 
amount of disablement benefit at the full rate. 

5. In case the deceased person does not leave a widow 
or legitimate child, dependants* benefit at such rates as 
may be determined by the Commissioner appointed 
under the Workmen’s Compensation Act, 1923 iVIII of 
1923), shall be payable as follows : — 

(a) to a parent or grand parent, for life ; 

(h) to any other male dependant, until he attains 
fifteen years of age ; . . • 

(c) to any other female dependant, until she attains 
fifteen years of age or until marriage, whichever is 
earlier, or if widowed until she attains fifteen years of age. 
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[THE] EXCHANGE OF PRISONERS ACT, 1948. [afp ss 1 - 5 ] 
(ACT LYIII OP 19^8.) 

Statement of Objects and Reasons. 


“On account of the wholesale exodus of non-Muslim 
from West Punjab, North-West Frontier Province, and 
certain other areas of West Pakistan, it became neces- 
sary to arrange for an exchange of prisoners from these 
areas. Negotiations were started with Pakistan and a 
general agreement was arrived at. The agreement 
worked for sometime and a large number of non- 
Muslim prisoners were received from West Punjab and 
all Muslim prisoners except about 300 were returned to 
Pakistan from Bast Punjab. 

To impliment and validate this exchange of prisoners 
the Governor- General passed an Ordinance (Exchange 


of Prisoners Ordinance, No. VI of 1948) which was 
promulgated on 20th April 1948. 

The exchange of prisoners has not been completed 
yet and some of the provisions of the Ordinance will 
have to be kept in force even after such exchange Is 
completed, for example, sections 5 and 8. It is, theire- 
fore, considered desirable to re- enact all the provisions 
of the Ordinance in the form of an Act of the Legisla- 
ture. The present Bill, therefore, seeks to replace the 
Ordinance which expires on the 20th October 1948, by 
an Act.*’ 

—Gazette of India, 1948, Part V, page 631. 


[THE] EXCHANGE OF PRISONERS ACT. 1948. 
(ACT LVIII OF 1948) 


[10th September^ 194*8,] 


An Act to provide^ in pursuance of an agreement with Pakistan for the exchange of 
prisoners^ for the transfer of certain prisoners from India to Pakistan and 
the reception in India of certain prisoners from Pakistan, 


Whbbeas an agreement has been reached 
between the Government of India and the Gov- 
ernment of Pakistan for the exchange of certain 
classes of prisoners between the two countries : 

And whereas it is necessary to provide in 
pursuance of the said agreement for the transfer 
of certain prisoners from India to Pakistan and 
for the reception in India of certain prisoners 
from Pakistan; 

It is hereby enacted as follows : — 

Short title, extent i* (1) This Act may be 
and commencement, called the Exchange of Pri- 
soners Act, 1948. 

( 2) It extends to the whole of India. 

2. In this Act, unless there is anything repug- 

Pefiniiions, the subject or context, — 

(a) “prison** includes any subsidiary jail, 
judicial lock-up or police lock-up, and any place 
used for the custody of persons who are ordered 
to be detained under any law for the time being 
intorce ; 

(b) “prisoner** means any person committed 
to custody in a prison on or before the 1st day 
of August, 1948 under the writ, warrant or order 
of any Court or authority other than a civil 
Court or Court-martial; 

(c) “the Provincial Government*’, in relation 
to any Acceding State, means the Government 
of that State ; 

(d) “transferable prisoner** means — 

(i) in the Province of East Punjab, any pri- 
soner who, being a Muslim, is willing to be 
transferred to Pakistan under the provisions of 
this Act, and 

(ii) in any other part of India, any prisoner 
of such category as the Central Government may 
specify by notification in the official Gazette 


who, being a Muslim, is willing to be transferred 
to Pakistan under the provisions of this Act, 

3. The Provincial Government may. issue a 
Issue of warrants warrant addressed to the 
for transfer of pn- officer in charge of a prison 
toners, to deliver to the person pre- 

senting the warrant any transferable prisoner 
confined or detained in the prison, together with 
all the records relating to such prisoner and the 
personal effects taken from him at the time of 
his admission into the prison. 

Upon the presentation of a warrant issued 
Bemoval and deli- under section 3, the officer 
very of prisoners. charge of the prison shall 

forthwith comply with the warrant and obtain 
thereon the signature of the person to whom 
delivery of the prisoner, records and articles is 
made in pursuance of the warrant; and that 
person shall cause the prisoner, records and 
articles to be removed from the prison and deli- 
vered at such place, and to such authorised 
officer of Pakistan, as the Provincial Govern- 
ment may, by general or special order, specify 
in this behalf. 

5. Upon the delivery of custody of a prisoner 
Cesser of juris- officer of Pakistan in 

diction of Indian accordance with the provi- 
Courts and authori- sions of section 4, all Courts 
prisoners. authorities in India 

shall, save as otherwise provided in section 8 or 
for the purposes of that section, cease to have or 
exercise, in relation to the prisoner, any juris- 
diction in respect of the offence or other matter 
which was the cause of his confinement or deten- 
tion in the prison. 
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6. Ifi shall be lawful for any officer of Pakistan 

Lawfulness of to whom the custody of a 

custody and retahing prisoner is delivered under 
uyon escape. the provisions of section i 

to receive and hold in custody such prisoner and 
to convey him out of India, and if the prisoner 
escapes from such custody within India he may 
be retaken as a person accused of an offence 
may be retaken upon an escape. 

7. Where a prisoner is or is to be transferred 

Transfer of re- *0 Pakistan under the pro- 

cords relating io visions of this Act, the Pro- 
transferable pr%- vincial Government may 
requisition the record of any 
proceedings, including judicial proceedings, re- 
lating to that prisoner from any Court or office, 
and may direct that such record shall be sent to 
the Government of Pakistan or the Government 
oi any Province in Pakistan. 

8. (1) No person who has been transferred to 

ProMhition o f Pakistan under the provi- 

return to India of sions of this Act shall return 
transferred p r to India except with the 
permission in writing of the 
Central Government. 

(2) If any person contravenes the provisions 
of sub-section (l), he shall be punishable with 
imprisonment for a term which may extend to 
three years and if, at the time of his transfer to 
Pakistan, he was undergoing a sentence of im- 
prisonment in India, he shall further be sentenced 
1;0 undergo the unexpired portion of such sentence 
without taking into account any period for which 
he may have been detained or confined in 
Pakistan after the transfer. 

(3) If at the time of his transfer to Pakistan, 
the person contravening the provisions of sub- 
section (1) was undergoing trial in any Court 
in India for any offence, be shall, without pre- 


judice to the provisions of sub-section (2), be 
liable to be tried for such offence by the same o® 
any other Court having jurisdiction : 

Provided that if such person has, before his 
return to India, been tried for the offence by a 
Court of competent jurisdiction in Pakistan and 
convicted or acquitted of the offence, he shall 
not be liable to be tried again for tbs same 
offence by any Court in India, 

9. (l) The Central Government may, by 

Receptiomn India gQ^aeral or special order* 
of prisoners trans- specify the place or places 
f erred from Pdhxs- ^t which, and tbs officer or 
officers to whom, the custody 
of prisoners confined or detained in Pakistan is 
to be delivered in pursuance of the agreement 
reached in this behalf between the Government 
of India and the Government of Pakistan. 

(2) It shall be lawful for any such officer as 
aforesaid to receive and hold in custody any 
prisoner so delivered and to convey such prisoner 
to any prison in a Province of India for being 
dealt with in accordance with law ; and if the 
prisoner escapes from such custody he may be 
retaken as a person accused of an offence against 
an Indian law may be retaken upon an escape. 

Repeal of Ordi- 10- (l) The Exchange 
nance VI of 1948, of Prisoners Ordinance 1948 
is hereby repealed. 

(2) The repeal by this Act of the said Ordin- 
ance shall not affect the previous operation 
thereof, and any order made, action taken, or 
thing^done, in the exercise of any powers con- 
ferred by or under the said Ordinance shall for 
all purposes be deemed to have been made, taken 
or done in the exercise of powers conferred by 
this Act as if this Act had commenced on the 
20th day of April, 1948, 


[THE] EXTRA-PROYINCIAL JURISDICTION ACT, 19^1 
(ACT XLYII OP 1947) 

Statement op Objects and Reasons. 

"‘The Central Government have acquired by agree- gated. It is now proposed to replace the Ordinance by 

ment, treaty, usage, etc , certain powers and jurisdic- an Act of the Dominion Legislature, The present Bill 

tion in the non-jurisdictional and semi-jurisdictional empowers the Central Government to exercise in the 

States and Talukas of Western India and Gujrat, Mani- areas outside the Provinces jurisdiction and powers ac- 

pur, etc. The Central Government have in consequence quired, or that may be acquired, by the Central Govem- 

assumed certain functions in relation to the adminis- ‘ment, by treaties, agreements, etc., and validates action 

tration of these areas. In order to provide legal machi- already taken by the Central Government and Its 

nery for the exercise of these functions, the Officers.” 

Extra-Provincial Jurisdiction Ordinance was promul- — Gazette of India, 1947, Part V, page 471. 

[THE] EXTRA PROVINCIAL JURISDICTION ACT, 1947 
(ACT XLVII OP 1947) 

[2iih December 

An Act to provide foi* the exercise of certain extra^provincial jurisdiction 
of'the Central Government, 

Whereas by treaty, agreement, grant, usage, jurisdiction in and in relation to areas outside 
sufferance and other lawful means, the Central the Provinces of India; 

Government has, and may hereafter acquire. It is hereby enacted as follows 
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Shari me i. This Act may be called 

the Extra Provincial Jurisdiction Act, 1947. 
Defmiiions. 2- In this Act, — 

(aj “extra.provincial inrisdiction” means any 
jurisdiction which by treaty, agreement, grani 
usage, sufferance or other lawful means the 
Central Government has for the time being in 
or in relation to any area outside the Provinces; 

(bj “jurisdiction” includes rights, power and 
authority, 

3. (IJ It shall be lawful for the Central 
Mxerme oj juris- Government to exercise 
^^ct%on. extra-provincial jurisdiction 

in such manner as it thinks fit. 

(2) The Central Government may delegate 
any such jurisdiction as aforesaid to any officer 
or authority in such manner and to such extent 
as it thinks fit. 

(l) The Central Government may, by 
Foiver to make notification in the official 
Gazette, make such orders 
aa may seem to it expedient for the effective 
exercise of any extra-provincial jurisdiction of 
the Central Government, 

( 2j Without prejudice to the generality of the 
powers conferred by sub. section (1), any order 
made under that sub- section may provide — 

( a) for determining the law and procedure to 
be observed, whether by applying with or with- 
out modifications all or any of the provisions of 
any enactment in force in any Province or 
otherwise; 

(h) for determining the persons who are to 
exercise jurisdiction, either generally or in parti- 
cular cases or classes of cases, and the powers to 
be exercised by them; 

(c) for determining the Courts, judges, magis- 
trates and authorities by whom and for regu- 
lating the manner in which, any jurisdiction 
auxiliary or incidental to or consequential on 
the jurisdiction exercised under this Act is to he 
exercised within any Province; and 


(d) for regulating the amount, collection and 
application of fees. 

6. Every act and thing done, whether before 
Validity of acts or after the oommencemeni; 
done m pursuance of this Act, in pursuance of 
of jmisdictwn. o^^^y extra-provincial juris- 

diction of the Central Government in an area 
outside the Provinces shall be as valid as if it 
had been done according to the local law then 
in force in that area. 

6. (l ) If in any proceeding, civil or criminal, 
Evidence as to in a Court established in 

existence or extent the Provinces or by the 
of junsdiction. authority of the Central 

Government outside the Provinces, any question 
arises as to the existence or extent of any extra., 
provincial jurisdiction of the Central Govern- 
ment, the Secretary to the Government of India 
in the appropriate department shall, on the 
application of the Court, send to the Court the 
decision of the Central Government on the ques- 
tion, and that decision shall for the purposes of 
the proceeding be final, 

(2 ) The Court shall send to the said Secretary, 
in a document under the seal of the Court or 
signed by a judge of the Court, questions framed 
so as properly to raise the question, and suffi- 
cient answers to those questions shall be returned 
to the Court by the Secretary and those answers 
shall on production thereof be conclusive evi- 
dence of the matters therein contained. 

7. (l) The Extra- Provincial Jurisdiction 
Eepeal and sav- Ordinance, 1947, is hereby 

repealed. 

(2) Any order made, anything done or any 
action taken in exercise of any power conferred 
by or under the said Ordinance shall be deemed 
to have been made, done or taken in exercise of 
powers conferred by or under this Act as if 
this Act had commenced on the 27th day of 
August, 1947. 


[THE] FICTORIBS ACT, 1948 
(ACT LXIII OF 1948) 

Statement of Objects and Reasons. 


‘'The existing law relating to the regulation of labour 
employed in factoiies in India Is embodied in the 
Factories Act, 1934. Exper'enee of the working of the 
Act has revealed a number of defects and weaknesses 
which hamper efieccive administration. Although the 
Act has been amended in certain respects in a piece- 
meal fashion whenever some particular aspect of labour 
safety or welfare assumed urgent importance, the 
general framework has remained unchanged. The pro- 
visions for the safety, health and welfare of workers are 
generally found to be inadequate and unsatisfactory, 
and even such protection as is provided does not extend 
to the large mass of workers employed in work-places 


not covered by the Act 2 In view of the large and grow- 
ing industrial activities in the country, a radical over- 
hauling of the Factories law is essentially called for and 
cannot be delayed. 

The proposed legislation differs materially from the 
existing law in several respects. Some of the important 
features are herein mentioned. Under the definition of 
“Factory” in the Act of 1934, several undertakings are 
excluded from its scope but it is essental that important 
basic provisions relating to health, working hours, 
holidays, lighting and ventilation, should be extended 
to all workplaces in view of the unsatisfactory state of 
affairs now prevailing in unregulated factories. Further 
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the present distinction between seasonal and perennial 
factories which has little justification has been done 
away with. The minimum age of employment for 
children has been raised from 12 to 13 and their work- 
ing hours reduced from 5 to 4J, with powers to Proyin- 
cial Governments to prescribe even a higher minimum 
age for employment in hazardous undertakings. 

The present Act is very general in character and 
leaves too much to the rule-making powers of the Pro- 
vincial Governments. While some of them do have 
rules of varying stringency, the position on the whole 
is not quite satisfactory. This defect is sought to be 
remedied by laying down clearly in the Bill itself the 
minimum requirements regarding health (cleanliness, 
ventilation and temperature, dangerous dusts and fumes, 
lighting and control of glare, etc.) safety (eye- protection, 
control of explosive and infiammable dusts, etc.), and 
general welfare of workers (washing facilities, first aid, 
canteens, shelter rooms, creches, etc.) amplified, where 
necessary, by rules and regulations to be prescribed by 
Provincial Governments. 

Further the present Act leaves important and com- 
plex points to the discretion of inspectors placing heavy 
responsibility on them. In view of the specialised and 
hazardous nature of the processes employed in the 
factories, it is too much to expect Inspectors to possess 


an expert knowledge of all these matters. The detailed 
provisions contained in the Bill will go a long way in 
lightening their burden* 

Some difficulties experienced in the administration ot 
the Act, especially relating to hours of employment, 
holidays with pay, etc., have been met by making the 
provisions more definite and clearer. The penalty 
clauses have also been simplified. An important provi- 
sion has also bean made in the Bill empowering Pro- 
vincial Governments to require that every factory 
should be registered and should take a license for work- 
ing to be renewed at periodical intervals. Provincial 
Governments are further being empowered to require 
that before a new factory is constructed or any exten- 
sions are made to an existing one the plans, designs and 
specifications of the proposed construction should 
receive their prior approval. 

It is expected that the Bill when enacted into law 
will considerably advance the condition of workers in 
factories. 

The substantial changes made in the existing law are 
also indicated in the Notes on Clauses Op- 

portunity has also been taken to arrange the exist ng 
law and to revise expressions, where necessary.” 

— Gazette of India, 1947, Part V, p. 580. 


THE FAGTOBIES ACT, 1948 


(ACT LXIII 

An Act to consoUdate and amend the 
Whereas it is expedient to consolidate and 
amend the law regulating labour in factories; 

It is hereby enacted as follows : — 
a. For Report of Select Committee, see Gazette of 
India, 1948, Part Y, page 551. 

CHAPTEB I 
Preliminary 

Short extent i* ( l) This Act may be 
and commencement, called the Factories Act, 
1948. 

(2) It extends to all the Provinces of India 
and shall extend to such Acceding States as, by 
their Instruments of Accession, have accepted 
the subject-matter of this Act as a matter with 
respect to which the Dominion Legislature may 
make laws for such States. 

(3) l\i shall come into force on the 1st day of 
April 1949, 

Interpretation. 2. In this Act, unless 
there is anything repugnant in the subject or 
context, — 

fa j “adult” means a person who has com- 
pleted his eighteenth year of age; 

f “adolescent” means a person who has 
completed Ms fifteenth year of age but has not 
completed his eighteenth year; 

fc) “child” means a person who has not com- 
pleted his fifteenth year of age ; 

(d) “young person” means a person who is 
either a child or an adolescent; 

ffi^“day” means a period of twenty-four 
hours beginning at midnight; 


OF 1948)^ 
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(f) “week” means a period of seven days 
beginning at midnight on Saturday night or such 
other night as may be approved in writing for a 
particular area by the Chief Inspector of Fac- 
tories; 

(g) “power” means eleotrial energy, or any 
other form of energy which is mechanically 
transmitted and is not generated by human or 
animal agency; 

(h) “prime mover” means any engine, motor 
or other appliance which generates or otherwise 
provides power; 

fL“ transmission machinery” means any shaft, 
wheel, drum, pulley, system of pulleys, couplings 
clutch, driving belt or other appliance or device 
by which the motion of a prime mover is trans- 
mitted to or received by any machinery or 
appliance; 

(j) “machinery” includes prime movers, trans- 
mission machinery and all other appliances 
whereby power is generated, transformed, trans- 
mitted or applied; 

(k) “manufacturing process” means any pro- 
cess for — 

(i) making, altering, repairing, ornamenting, 
finishing, packing, oiling, washing, cleaning, 
breaking up, demolishing, or otherwise treating 
or adapting any article or substance with a view 
to its use, sale, transport, delivery or disposal, or 

(ii) pumping oil, water or sewage, or 

f Hi ) generating, transforming or transmitting 
power; or 
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(iv ) printing by letterpress, lithography , photo- 
gravure or other similar work or book binding, 
which is carried on by way of trade or for pur- 
poses of gain, or incidentally to another business 
so carried on; or 

(v) constructing, reconstructing, repairing, re- 
fitting, finishing or breaking up ships or vessels, 

( l) “worker” means a person employed, direct- 
ly or through any agency, whether for wages or 
not, in any manufacturing process, or in cleaning 
any part of the machinery or premises used for 
a manufacturing process, or in any other kind 
of work incidental to, or connected with, the 
manufacturing process, or the subject of the 
manufacturing process; 

(m) “factory” means any premises including 
the precincts thereof — 

{%) whereon ten or more workers are working, 
or were working on any day of the preceding 
twelve months, and in any part of which a 
manufacturing process is being carried on with the 
aid of power, or is ordinarily so 'carried on, or 

(ii) whereon twenty or more workers are 
working, or were working on any day of the 
preceding twelve months, and in any part of 
which a manufacturing process is being carried 
on without the aid of power, or is ordinarily so 
carried on, — 

but does not include a mine subject to the 
operation of the Indian Mines Act, 1923, or a 
railway running shed; 

(n) “occupier” of a factory means the person 
who has ultimate control over the affairs of 
the factory, and where the said affairs are en- 
trusted to a managing agent such agent shall 
he deemed to be the occupier of the factory: 

(o) “managing agent” has the meaning as- 
signed to it in the Indian Companies Act, 1913; 

(p) “prescribed” means prescribed by rules 
made by the Provincial Government under this 
Act; 

(q) “Provincial Government” includes the 
Government of an Acceding State to which 
this Act applies and all references to a province 
shall be construed as references also to an Ac- 
ceding State; 

( r) where work of the same kind is carried 
out by two or more sets of workers working 
during different periods of the day, each of such 
sets is called a “relay” and each of such periods 
is called a “shift”. 

3. In this Act references to time of day are 

Eeferences to time references to Indian Stand- 
ard Time, being -five and 
a half hours ahead of Greenwich Mean Time: 

Provided that for any area in which Indian 
Standard Time is not ordinarily observed the 
Provincial Government may make rules — 


(a) specifying the area, 

(b) defining the local mean time ordinarily 
observed therein, and 

(c) permitting such time to be observed in 
all or any of the factories situated in the area. 

The Provincial Government may, by order 

Power to declare in writing, direct that differ- 
departments to be ent departments or branches 
separate factories. ^ specified factory shall 

he treated as separate factories for all or any 
of the purposes of this Act. 

5. In any case of public emergency the Pro- 

Power to exempt vincial Government may, 
diLr%ng public enter- by notification in the official 
Gazette, exempt any factory 
or class or description of factories from all or 
any of the provisions of this Act for such period 
and subject to such conditions as it may think fit: 

Provided that no such notification shall be 
made for a period exceeding three months at a 
time. 

4ppro»a2, Hems- g The Provincial Gov- 

inq and registra- ^ f i * 

tion of factories, ernment may make rules — 

(a) requiring the previous permission in 
writing of the Provincial Government or the 
Chief Inspectior to be obtained for the site on 
which the factory is to be situated and for the 
construction or extension of any factory or class 
or description of factories; 

(b) requiring for the purpose of considering 
applications for such permission the submission 
of plans and specifications; 

(c) prescribing the nature of such plans and 
specifications and by whom they shall be certified; 

(d) requiring the registration and licencing of 
factories or any class or description of factories, 
and prescribing the fees payable for such regis- 
tration ard licensing and for the renewal of 
licences ; 

(e) requiring that no licence shall be granted 
or renewed unless the notice specified in sec- 
tion 7 has been given. 

JS) If on an application for permission re- 
ferred to in clausa (a) of sub- section (l) 
accompanied by the plans and specifications 
required by the rules made under clause (b) oi 
that sub-section, sent to the Provincial Govern- 
ment or Chief Inspector by registered post, no 
order is communicated to the applicant within 
three months from the date on which it is so 
sent, the permission applied for in the said ap- 
plication shall be deemed to have been granted* 

( 3) Where a Provincial Government or a 
Chief Inspector refuses to grant permission to 
the site, construction or extension of a factory 
or to the registration and licensing of a factory, 
the applicant may within thirty days of the date 
of such refusal appeal to the Central Govern- 
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ment if the decision appealed from was of the 
Provincial Government and to the Provincial 
Government in any other case. 

Explanation, — A factory shall not be deemed 
to be extended within the meaning of this sec- 
tion by reason only of the replacement of any 
plant or machinery, or within such limits as 
may be prescribed of the addition of any plant 
or machinery. 

7. f 1) The occupier shall, at least fifteen 

Noticeby occupier, days before he begins to 
occupy or use any premises as a factory, 
send to the Chief Inspector a written notice 
containing — 

{ a) the name and situation of the factory, 

(b) the name and address of the occupier; 

(c) the address to which communications 
relating to the factory may be sent; 

(d) the nature of the manufacturing process — 

(i) carried on in the factory during the last 

twelve months in the case of factories in exis- 
tence on the date of the commencement of this 
Act, and 

(ti) to be carried on in the factory during 
the next twelve months in the case of all 
factories; 

(e) the nature ana quantity of power to be 
used; 

(f) ihe name of the manager of the factory 
for the purposes of this Act; 

(g) the number of workers likely to be em- 
ployed in the factory; 

(h) the average number of workers per day 
employed during the last twelve months in the 
case of a factory in existence on the date of the 
commencement of this Act; 

( i) such other particulars as may be pres- 
cribed. 

(2) In respect of all establishments which 
come within the scope of the Act for the first 
time, the occupier shall send a written notice 
to the Chief Inspector containing the particulars 
specified in sub-section {1) within thirty days 
from the date of the commencement of this Act. 

Before a factory engaged in a manu- 
facturing process which is ordinarily carried on 
for less than one hundred and eighty working 
days in the year resumes working, the occupier 
shall send a written notice to the Chief Inspector 
containing the particulars specified in sub-sec- 
tion {1) within thirty days before the date of the 
commencement of work. 

(4) Whenever a new manager is appointed, 
the occupier shall send to the Chief Inspector a 
written notice within seven days from the date 
on which such person takes over charge. 

(5) During any period for which no person 
has been designated as manager of a factory or 


during which the person designated does not 
manage the factory, any person found acting as 
manager, or if no such person is found, the 
occupier himself, shall be deemed to be the 
manager of the factory for the purposes of this 
Act 

CHAPTER 11 
The iNSPECTmo Staff 

8. (1) The Provincial Government may, by 

Inspectors, notification in the Official 

Gazette, appoint such persons as possess the 
prescribed qualification to be Inspectors for the 
purposes of this Act and may assign to them 
such local limits as it may think fit. 

(2) The Provincial Government may, by 
notification in the Official Gazette, appoint any 
person to be a Chief Inspector who shall, in 
addition to the powers conferred on a Chief 
Inspector under this Act, exercise the powers of 
an Inspector throughout the Province. 

(8) 'Ro person shall be appointed under sub. 
section fij, sub section or sub. section 
or, having been so appointed, shall continue to 
hold office, who is or becomes directly or in- 
directly interested in a factory or in any process 
or business carried on therein or in any patent 
or machinery connected therewith. 

(4) Every District Magistrate shall be an 
Inspector for his district. 

(5) The Provincial Government may also by 
notification as aforesaid, appoint such public 
officers as it thinks fit to be additional Inspectors 
for all or any of the purposes of this Act, within 
such local limits as it may assign to them res- 
pectively. 

(6) in any area where there are more Inspec- 
tors than one, the Provincial Government may, 
by notification as aforesaid, declare the powers 
which such Inspectors shall respectively exer- 
cise and the Inspector to whom the prescribed 
notices are to be sent. 

( 7) Every Chief Inspector and Inspector shall 
be deemed to be a public servant within tha 
meaning of the Indian Penal Code, and shall 
be officially subordinate to such authority as 
the Provincial Government may specify in this 
behalf. 

9 . Subject to any rule made in this behalf, 

Towers of Impec- an Inspector may, within 

tors, the local limits for which 

he is appointed, — 

(a) enter, with such assistants, being persons 
in the service of the Government, or any local 
or other public authority, as he thinks fit, any 
place which is used, or which he has reason to 
believe is used, as a factory; 

(h) make examination of the premises, plant 
and machinery, require the production of any 
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prescribed register and any other document re- 
lating to the factory, and take on the spot or 
otherwise statements of any persons which he 
may consider necessarj^ for carrying out the 
purposes of this Act. 

(g) exercise such other powers as may be 
prescribed for carrying out the purposes of this 
Act : 

Provided that no person shall be compelled 
under this section to answer any question or 
give any evidence tending to inorimate himself. 

10. (1) The Provincial Government may 

Cerhfying sur- appoint qualified medical 
Qeons, practitioners to be^certifying 

surgeons for the purposes of this Act within 
such local limits or for such factory or class or 
description of factories as it may assign to them 
respectively. 

(2) k certifying surgeon may, with the ap- 
proval of the Provincial Government, authorise 
any qualified medical practitioner to exercise any 
of his powers under this Act for such period as 
the certifying surgeon may specify and subject 
to such conditions as the Provincial Government 
may think fit to impose, and references in this 
Act to a certifying surgeon shall be deemed to 
include reference to any qualified medical prac- 
titioner when so authorised. 

( 8) No person shall be appointed to be, or 
authorised to exercise the powers of a certifying 
surgeon, or having been so appointed or autho- 
rised, continue to exercise such powers, who is 
or becomes the occupier of a factory or is or 
becomes directly or indirectly interested therein 
or in any process or business carried on therein 
or in any patent or machinery connected there- 
with or is otherwise in the employ of the 
factory. 

(4) The certifying surgeon shall carry out 
such duties as may be prescribed in connection 
with — 

(a) the examination and certification of young 
persons under this Act; 

(b) the examination of persons engaged in 
factories in such dangerous occupations or pro- 
cesses as may be prescribed; 

(c) the exercising of such medical supervision 
as may be prescribed for any factory or class or 
description of factories where — 

(i) cases of illness have occurred W’-hieh it is 
reasonable to believe are due to the nature of the 
manufacturing process carried on, or other con- 
ditions of work prevailing, therein; 

(it) by reason of any change in the manu- 
faeturing process carried on or in the substances 
used therein or by reason of the adoption of 
any new manufacturing process or of any new 
substance for use in a manufacturing process, 


there is a likelihood of injury to the health of 
workers employed m that manufacturing pro- 
cess; 

(iiz) young persons are, or are about to be, 
employed m any work which is likely to cause 
injury to their health. 

Explanation^ — In this section “qualified 
medical practitioner” means a person holding a 
qualification granted by an authority specified 
in the Schedule to the Indian Medical Degrees 
Act, 1916, or in the Schedules to the Indian Medi- 
cal Council Act, 1933. 

CHAPTER III 
Health 

11. (l) Every factory shall he kept clean and 

Cleanliness, free from effluvia arising from 
any drain, privy or other nuisance, and m parti.^ 
cular — 

(a) accumulations of dirt and refuse shall be 
removed daily by sweeping or by any other 
effective method from the floors and benches of 
workrooms and from staircases and passages, 
and disposed of in a suitable manner; 

(h) the floor of every workroom shall be 
cleaned at least once in every week by washing, 
using disinfectant, where necessary, or by some 
other effective method; 

( c) where a floor is liable to become wet in 
the course of any manufacturing process to such 
extent as is capable of being drained, effective 
means of drainage shall be provided and main- 
tained; 

(dj all inside walls and partitions, all ceilings 
or tops of rooms and all walls, sides and tops of 
passages and staircases shall — 

(zj where they are painted or varnished, be 
repainted or revarnished at least once in every 
period of five years; 

( a ) where they are painted or varnished or 
where they have smooth impervious surfaces, 
be cleaned at least once in every period of 
fourteen months by such method as may be 
prescribed; 

(Hi) in any other case, be kept whitewashed 
or colourwashed, and the whitewashing or colour- 
washing shall be carried out at least once in 
every period of fourteen months; 

(e) the dates on which the processes required 
by clause (d) are carried out shall be entered 
in the prescribed register. 

(2) If, in view of the nature of the operations 
carried on in a factory, it is not possible for the 
occupier to comply with all or any of the provi- 
sions of sub-section (1J» the Provincial Govern- 
ment may by order exempt such factory or class 
or description of factories from any of the 
provisions of that sub-section and specify alter- 
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native methods for keeping the factory in a 
clean state, 

12. (1) Effective arrangements shall be made 
Disposal of luastes in every factory for the 

and effluents. disposal of wastes and 

effluents due to the manufacturing process 
carried on therein. 

(2) The Provincial Government may make 
rules prescribing the arrangements to he made 
under sub- section (1) or requiring that the 
arrangements made in accordance with sub- 
section ( 1) shall be approved by such authority 
as may be prescribed. 

13. (l) Effective and suitable provision shall 
Ventilation and be made in every factory for 

(empeiaiuie. Securing and maintaining in 

every workroom — 

fa) adequate ventilation by the circulation of 
Iresh air, and 

(h) such a temperature as will secure to 
workers therein reasonable conditions of comfort 
and prevent injury to health; — 

and in particular, — 

(i) walls and roofs shall be of such material 
and so designed that such temperature shall not 
be exceeded but kept as low as practicable; 

(tij where the nature of the work carried on 
in the factoiy involves, or is likely to involve, 
the x 3 r eduction of excessively high temperatures, 
such adequate measures as are practicable shall 
be taken to protect the workers therefrom, by 
separating the process which produces such 
temperatures from the workroom, by insulating 
the hot parts or by other effective means. 

(2) The Provincial Government may pres- 
cribe a standard of adequate ventilation and 
reasonable temperature for any lactory or class 
or description of factories or parts thereof and 
direct that a thermometer shall be provided And 
maintained in such place and position as may 
be specified* 

(3 ) If it appears to the Provincial Govern- 
ment that in any factory or class or description 
of factories excessively high temperatures can 
be reduced by such methods as whitewashing, 
spraying or insulating and screening outside 
walls or roofs or windows, or by raising the 
level of the roof, or by insulating the roof either 
by an air-space and double roof or by the use of 
insulating roof materials, or by other methods, 
it may prescribe such of these or other methods 
as shall be adopted in the factory. 

li, (1) In every factory in which, by reason 
Dust and fume, of the manufacturing process 
carried on, there is given off any dust or fume 
or other impurity of such a nature and to such 
an extent as is likely to be injurious or offensive 
to the workers employed therein, or any dust 


in substantial quantities, effective measures 
shall be taken to prevent its inhalation and 
accumulation in any workroom, and if any 
exhaust appliance is necessary for this purpose, 
it shall be applied as near as possible to the 
point of origin of the dust, fume or other impurity, 
and such point shall be enclosed so far as 
possible. 

(2) In any factory no stationary interna! 
combustion engine shall be operated unless the 
exhaust is conducted into the open air, and no 
other internal combustion engine shall be operat- 
ed in any room unless effective measures have 
been taken to prevent such accumulation of 
fumes therefrom as are likely to be injurious to 
workers employed in the room. 

15. (l) In respect of all factories in which 
Artificial Immr the humidity of the air is 
dificaiion. artificially increased, the 

Provincial Government may make rules, — 

(a) prescribing standards of humidification 
( b } regulating the methods used for artificially 
increasing the humidity of the air; 

(c) directing prescribed tests for determining 
the humidity of the air to be correctly carried 
out and recorded; 

(dj prescribing methods to be adopted for 
securing adequate ventilation and cooling of the 
air in the workrooms. 

(2) In any factory in which the humidity of 
the air is artificially increased, the water used 
for the purpose shall be taken from a public 
supply, or other source of drinking water, or 
shall be effectively purified before it is so used, 
(8) If it appears to an Inspector that the 
water used in a factory for increasing humidity 
which is required to be effeotivelv purified 
under sub-section (2) is not effectively purified 
he may serve on the manager of the factory an 
order in writing, specifying the measures which 
in his opinion should be adopted, and requiring 
them to be carried out before specified date. 

16. (1) No room in any factory shall bs 
Overcrowding. overcrowded to an extent 
injurious to the health of the workers employed 
therein. 

(2) Without prejudice to the generality of 
sub-section (l), there shall be in every workroom 
of a factory in existence on the date of the com- 
mencement of this Act at least three hundred 
and fifty cubic feeli and of a factory built after 
the commencement of this Act at least five 
hundred cubic feet of space for every worker 
employed therein, and for the purposes of this 
sub- section no account shall be taken of any 
space which is more than fourteen feet above the 
level of the fioor of the room* 
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(3 ) If the Chief Inspector by order in writing 
so req^uires, there shall be posted in each work- 
room of a factory a notice specifying the 
maximum number of workers who may, in 
compliance with the provisions of this section, 
be employed in the room 

(4) The Chief Inspector may by order in 
writing exempt subject to such conditions, if any, 
as he may think fit to impose, any workroom 
from the provisions of this section, if he is satis- 
fied that compliance therewith in respect of the 
room is unnecessary in the interest of the health 
of the workers employed therein. 

17. (l) In every part of a factory where 
Lighting. workers are working or passing 

there shall be provided and maintained sufficient 
and suitable lighting ; natural or artificial, or 
both. 

(2) In every factory all glazed windows and 
skylights used for the lighting of the workrooms 
shall be kept clean on both the inner and outer 
surfaces and, so far as compliance with the pro- 
visions of any rules made under sub-seotion (3) 
of section 13 will allow, free from obstruction. 
^(3) In every factory effective provision shall, 
so far as is practicable, be made for the preven- 
tion of — 

(a) glare, either directly from a source of 
light or by reflection from a smooth or polished 
surface ; 

(hjthe formation of shadows to such an 
extent as to cause eyestrain or the risk of acci- 
dent to any worker, 

(4) The Provincial Government may pres- 
cribe standards of sufficient and suitable lighting 
for factories or for any class or description of 
factories or for any manufacturing process. 

18. (l) In every factory effective arrauge- 

Df inking water, ments shall be made to pro- 

vide and maintain at suitable points conve- 
niently situated for all workers employed therein 
a sufficient supply of wholesome drinking water. 

(2) All such points shall be legibly marked 
“drinking water” in a language understood by a 
majority of the workers employed in the factory, 
and no such point shall be situated within 
twenty feet of any washing place, urinal or latrine 
unless a shorter distance is approved in writing 
by the Chief Inspector. 

(3) In every factory wherein more than two 
hundred and fifty workers are ordinarily em 
ployed, provision shall be made for cooling 
drinking water during hot weather by effective 
means and for distribution thereof. 

(4) In respect of all factories or any class or 
description of factories the Provincial Govern- 
ment may make rules for securing compliance 
with the provisions of sub*sectionsfi), (2) and ( 8) 


and for the examination by prescribed autho- 
rities of the supply and distribution of drinking 
water in factories. 

urinals. IS* ' ©very factory — 

(a) sufficient latrine and urinal accomoda" 
tion of prescribed types shall be provided con- 
veniently situated and accessible to workers s) 
all times while they are at the factory : 

(b) separate enclosed accommodation shall be 
provided for male and female workers ; 

(c) such accommodation shall be adequately 
lighted and ventilated, and no latrine or urinal 
shall, unless specially exempted in writing by the 
Chief Inspector, , communicate with any work- 
room except through an intervening open space 
or ventilated passage ; 

(d) all such accommodation shall be maintain- 
ed in a clean and santitary condition at all times; 

(e) sweepers shall be employed whose pri- 
mary duty it would be to keep clean latrines, 
urinals and washing places. 

(2) In every factory wherein more than two 
hundred and fifty workers are ordinarily em- 
ployed — 

(a) all latrine and urinal accommodation 
shall be of prescribed sanitary types ; 

the floors and internal walls, up to a 
height of three feet, of the latrines and urinals 
and the sanitary blocks shall he Iain in glazed 
tiles or otherwise finished to provide a smooth 
polished impervious surface ; 

(c) without prejudice to the provisions of 
clauses (d) and (e) oi sub- section (1)^ the flooi’S, 
portions of the walls and blocks so laid or finished 
and the sanitary pans of latrines and urinals 
shall be thoroughly washed and cleaned at least 
once in every seven days with suitable detergents 
or disinfectants or with both, 

(3) The Provincial Government may pres- 
cribe the number of latrines and urinals to be 
provided in any factory in proportion to the 
numbers of male and female workers ordinarily 
employed therein, and provide for such further 
matters in respect of sanitation in factories, 
including the obligation of workers in this 
regard, as it considers necessary in the interest 
of the health of the workers employed therein. 

20. (1) In every factory there shall be pro- 

Spittoons, vided a sufficient number of spit- 
toons in convenient places and they shall be 
maintained in a clean and hygienic condition. 

(2) The Provincial Government may make 
rules prescribing the type and the number of 
spittoons to be provided and their location in 
any factory and provide for such further matters 
relating to their maintenance in a clean and 
hygienic condition. 
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(B) No person shall spit within the premises 
of a factory except in the spittoons provided for 
the purpose and a notice containing this provi- 
sion and the penalty for its violation shall be 
prominently displayed at suitable places in the 
premises. 

(i) Whoever spits in contravention of sub- 
section ( 8) shall be punishable with fine not 
exceeding five rupees. 

CHAPTEE IV 
Safety 

Fencing of 21. (l) In every factory the 
machinery, following, namely, — 

(i) every moving part of a prime mover 
and every flywheel connected to a iDrime mover, 
whether the prime mover or flywheel is in the 
engine house or not; 

(tz) the headrace and taiirace of every water- 
wheel and water-turbine; 

(zii) any part of a stock- bar which projecDs 
beyond the head stock of a lathe; and 

(iv) unless they are in such position or of 
such construction as to be safe to every person 
employed in the factory as they would be if 
they were securely fenced, the following, 
namely, — 

(a) every part of an electric generator, a 
motor or rotary convertor; 

(b) every part of transmission machinery; 
and 

(c) every dangerous part of any other 
machinery, 

shall be securely fenced by safeguards of sub- 
stantial construction which shall be kept in 
position while the parts of machinery they are 
fencing are in motion or in use : 

Provided that for the purpose of determining 
whether any part of machinery is in such posi- 
tion or is of such construction as to be safe as 
aforesaid, account shall not be taken of any oc- 
casion when, it being necessary to make an 
examination of the machinery while it is in 
motion or, as a result of such examination, to 
carry out any mounting or shipping of belts, 
lubrication or other adjusting operation while 
the machinery is in motion, such examination 
or operation is made or carried out in ac- 
cordance with the provisions of section 22. 

(2) The Provincial Government may by 
rales prescribe such further precautions as it 
may consider necessary in respect of any parti- 
cular machinery or part thereof, or exempt, 
subject to such condition as may be prescribed, 
for securing the safety of the workers, any parti- 
cular machinery or part thereof from the pro- 
visions of this section. 


22. (1) Where in any factory it becomes 
Work on or near necessary to examine any 

machinery in part of machiney referred 
to in section 21 While the 
machinery is in motion, or as a result of such 
examination, to carry out any mounting or 
shippiag of belts, lubrication^or other adjusting 
operation while the machinery is in motion, 
such examination or operation shall be made or 
carried out only by a specially trained adult male 
worker wearing tight fitting clothing whose 
name has been recorded in the register prescribed 
in this behalf and while he is so engaged, — 

(a) such worker shall not handle a belt at a 
moving pulley unless the belt is less than six 
inches in width and unless the belt- joint is either 
laced or flush with the belt; 

(b) without prejudice to any other provision 
of this Aet relating to the fencing of machinery, 
every set screw, bolt and key on any revolving 
shaft, spindle, wheel or pinion and all spur, 
worm and other toothed or friction gearing in 
motion with which such worker would otherwise 
be liable to come into contact, shall be securely 
fenced to prevent such contact. 

( 2)^0 woman or child shall be allowed in 
any factory to clean, lubricate or adjust any 
part of the machinery while that part is in 
motion, or to work between moving parts, or 
between fixed and moving parts, of any machi- 
nery which is in motion. 

(8) The Provincial Government may, by 
notification in the Official Gazette, prohibit, in 
any specified factory or class or description of 
factories, the cleaning, lubricating or adjusting 
by any person of specified parts of machinery 
when those parts are in motion. 

23. (1) No young person shall work at any 
Employment of machine to which this sec- 

young persons on tion applies, unless he has 
da9igerous?nachinis, instructed as to 

dangers arising in connection with the machine 
and the precautions to be observed and — 

(a) has received sufficient training in work 
at the machine, or 

(hf is under adequate supervision by a per- 
son who has a thorough knowledge and ex- 
perience of the machine. 

Sub section (1) shall apply to such 
machmes as may be prescribed by the Provin- 
cial Government, being machines which in its 
opinion are of such a dangerous character that 
young persons ought not to work at them unless 
the foregoing requirements are complied with 

Striking gear and devices 25. (l) In every 
for cuihng off power. factory — 

(a) suitable striking gear or other efficient 
meohancial appliance shall be provided and 
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mainlaijaed and used to move driving belts to 
and from fast and loose pulleys which form part 
of the transmission machinery, and such gear or 
appliances shall be so constructed, placed and 
maintained as to prevent the belt from creeping 
back on to the fast pulley, 

fbj driving belts when not in use shall not 
be allowed to rest or ride upon shafting in 
motion. 

(2) In every factory suitable devices tor cut- 
ting oil power in emergencies from running 
machinery shall be provided and maintained in 
every workroom : 

Provided that in respect of factories in opera- 
tion before the commencement of this Act, the 
provisions of this sub section shall apply only 
to work-rooms in which electricity is used as 
power. 

25. No traversing part of a self-acting machine 
S e I f^ac t I n g in any factory and no 
macJimes. material carried thereon 

shall, if the space over which it runs is a space 
over which any person is liable to pass, whether 
in the course of his employment or otherwise, 
be allow^ed to run on its outward or inward 
traverse within a distance of eighteen inches 
from any fixed structure which is not part of the 
machine : 

, Provided that the Chief Inspector may permit 
the continued use of a machine installed before 
the commencement of this Act which does not 
comply with the requirements of this section on 
such conditions for ensuring safety as he may 
think fit to impose. 

26. (1) In ail machinery driven by power 
Casing of n e lo and installed in any factory 
machimry. after the commencement of 

this Act, — 

(a) every set screw, bolt or key on any 
revolving shaft, spindle, wheel or pinion shall 
be so sunk, encased or otherwise eSectively 
guarded as to prevent danger ; 

(h) ail spur, worm and other toothed or 
friction gearing which does not require frequent 
adjustment while in motion shall be completely 
encased, unless it is so situated as to be as safe 
as it would be if it were completely encased, 

(2 ) Whoever sells or lets on hire or. as agent 
of a seller or hirer, causes or procures to be sold 
or let on hire, for use in a factory any machi- 
nery driven by power which does not comply 
with the provisions of sub-section (l), shall be 
punishable with imprisonment for a term which 
may extend to three months or with fine which 
may extend to five hundred rupees or with both. 

(8) The Provincial Government may make 
rules applying the provisions of this section to 
any particular machine or class or description of 


machines and specifying the types of safeguards 
to be provided thereon. 

Prchibihon of^ woman or child 

employment of shall be employed in any 

ioo77ian and cMd} en part of a factory for pressing 
cotton-opencn. 

opener is at work: 

Provided that if the feed.end of a cotton, 
opener is m a room separated from the delivery 
end by a partition extending to the roof or to 
such height as the Inspector may in any parti- 
cular case specify in writing, women and children 
may be employed on the side of the partition 
w^here the feed- end is situated. 

Hoists and lifts. 28. ( l) In every factory— 
f a) every hoist and lift shall be — 

(v of good meehanical construction, sound 
material and adequate strength ; 

( ii) properly maintained, and shall be thoro- 
ughly examined by a competent person at least 
once in every period of six months, and a register 
shall be kept containing the prescribed parti- 
culars of every such examination ; 

(h) every hoistway and lift way shall be sufii« 
ciently protected by an enclosure fitted with 
gates, and the hoist or lift and every such enclo- 
sure shall be so constructed as to prevent any 
person or thing from being trapped between any 
part of the hoist or lift and any fixed structure 
or moving part ; 

(c) the maximum safe working load shall be 
plainly marked on every hoist or lift, and no 
load greater than such load shall be carried 
thereon; 

(d) tho cage of every hoist or lift used for car- 
rying persons shall be fitted with a gate on each 
side from which access is afiorded to a landing; 

(e) every gate referred to in clause (b) or 
clause (d) shall be fitted with interlocking or 
other efficient device to secure that the gate can- 
not be opened except when the cage is at the 
landing and that the cage cannot be moved un- 
less the gate is closed, 

(2) The following additional requirements 
shall apply to hoists and lifts used for carrying 
persons and installed or reconstructed in a factory 
after the commencement of this Act, namely:— 

(a) where the cage is supported by rope or 
chain, there shall be at least two ropes or chains 
separately connected with tfce cage and balance 
weight, and each rope or chain with its attach- 
ments shall be capable of carrying the whole 
weight of the cage together with its maximum 
load; 

(b) efficient devices shall be provided and 
maintained capable of supporting the cage to- 
gether with its maximum load in the event of 
breakage of the ropes, chains or attachments; 
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(c) an efficient automatic device shall be 
provided and maintained to prevent the cage 
from over-running. 

(3) The Chief Inspector may permit the con- 
tinued use of a hoist or lift installed in a factory 
before the commencement of this Act which does 
not fully comply with the provisions of sub- 
section (l) upon such conditions for ensuring 
safety as he may think fit to impose. 

(4) The Provincial Government may, if in 
respect of any class or description of hoist or lift, 
it is of opinion that it would be unreasonable to 
enforce any requirement of sub-sections (l) and 
(2), by order direct that such requirement shall 
not apply to such class or description of hoist 
or lift. 

29. (1) The following provisions shall apply 

Cranes and oilier in respect of cranes and 

lifting machinery. all other lifting machinery 
(other than hoists and lifts) in any factory, 
namely : — 

(a) every part thereof, including the working 
gear, whether fixed or movable, ropes and chains 
and anchoring and fixing appliances shall be — 

(1) of good construction, sound material and 
adequate strength ; 

( it) properly maintained, and shall be thoro- 
ughly examined by a competent person at least 
once in every period of twelve months, and a 
register shall be kept containing the prescribed 
particulars of every such examination ; 

(h) no such machinery shall be loaded beyond 
the safe working load which shall be plainly 
inscribed thereon ; 

( c) While any person is employed or working 
on or near the wheel track of a travelling crane 
in any place where he would be liable to be 
struck by the crane, effective measures shall be 
taken to ensure that the crane does not approach 
within twenty feet of that place. 

(2) The Provincial Government may make 
rules in respect of any lifting machinery or class 
or description of lifting machinery in factories — 

(a) prescribing requirements to be complied 
with in addition to those set out in this section ; 

(b) exempting from compliance with all or 
any of the requirements of this section, where in 
its opinion such compliance is unnecessary or 
impracticable, 

30. (1) In every room in a factory in which 

Bevolving macU- the process of grinding is 

carried on there shall be 
permanently affixed to or placed near each 
machine in use a notice indicating the maximum 
safe working peripheral speed of every grindstone 
Or abrasive wheel, the speedy of the shaft or 
spindle upon which the wheel is mounted, and 
the diameter of the pulley upon such shaft or 


spindle necessary to secure such safe working 
peripheral speed. 

f2) The speeds indicated in notices under 
sub-secfcion (1) shall not be exceeded. 

(8) Effective measures shall be taken in every 
factory to ensure that the safe working peripheral 
speed of every revolving vessel, cage, basket, 
fiy wheel, pulley, disc or similar appliance driven 
by power is not exceeded. 

31. fl j If in any factory any part of the plant 

Pressure plant. or machinery used in a 
manufacturing process is operated at a pressure 
above atmospheric pressure effective measures 
shall be taken to ensure that the safe working 
pressure of such part is not exceeded. 

(2) The Provincial Government may make 
rules providing for the examination and testing 
of any plant or machinery such as is referred to 
in sub-section (1) and prescribing such other 
safety measures in relation thereto as may in its 
opinion be necessary in any factory or class or 
description of factories. 

I. wery tMtory- 

(a) all floors, steps, stairs, passages and 
gangways shall be of sound construction and 
properly maintained, and where it is necessary 
to ensure safety, steps, stairs passages and gang- 
ways shall be provided with substantial hand- 
rails ,* 

(b) there shall, so far as is reasonably prae- 
ticable, be provided and maintained safe means 
of access to every place at which any person is 
at any time required to work. 

33. (1) In every factory every fixed vessel, 

Pits, sumps, open- sump, tank, pit or open. 

mgs m floors, etc, jj 3 g the ground or in a 
floor which, by reason of its depth, situation, 
construction or contents, is or may be a source 
of danger, shall be either securely covered or 
securely fenced. 

(2) The Provincial Government may, by 
order in writing, exempt, subject to such condi- 
tions as may be prescribed, any factory or class or 
description of factories in respect of any vessel, 
sump, tank, pit or opening from compliance 
with the provisions of this section, 

34. (l) No person shall be employed in any 

Excessive mights. factory to lift, carry or 

move any load so heavy as to be likely to cause 
him injury. 

(2) The Provincial Government may make 
rules prescribing the maximum weights which 
may be lifted, carried or moved by adult men, 
adult women, adolescents and children employed 
in factories or in any class or description of fac- 
tories or in carrying on any specified process. 

1089 & 1090 A. Ma 
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35. In respect of any such manufacturing 
Troleciion oj eyes. process carried on in any 

factory as may be prescribed being a process 
which involves — 

(a ) risk of injury to the eyes from particles 
or fragments thrown off in the course of the 
process, or 

(bj risk to the eyes by reason of exposure to 
excessive light* — 

the Provincial Government may by rules require 
that effective screens or suitable goggles shall 
be provided for the protection of persons em- 
ployed on or in the immediate vicinity of, the 
process. 

36. (l) In any factory no person shall enter 
Precautions against or be permitted to enter 

dangero'^s fumes, any chamber, tank, vat, 
pit, pipe, flue or other confined space in which 
dangerous fumes are likely to be present to 
such an extent as to involve risk of persons 
being overcome thereby, unless it is provided with 
a manhole of adequate size or other effective 
means of egress. 

(2) No portable electric light of voltage ex- 
ceeding twenty-four volts shall be permitted in 
any factory for use inside any confined space 
such as is referred to in sub-section fl), and 
where the fumes present are likely to be in- 
flammable, no lamp or light other than of 
flame-proof construction shall be permitted to 
be used in such confined space, 

(8) No person in any factory shall enter or 
be permitted to enter any confined space such 
as is referred to in sub-section (IJ until ail 
practicable measures have been taken to remove 
any fumes which may be present and to prevent 
any ingress of fumes and unless either — 

(a) a, certificate in writing has been given 
by a competent person, based on a test carried 
out by himself, that the space is free from dan- 
gerous fumes and fit for persons to enter, or 
(h) the worker is weariug suitable breathing 
apparatus and a belt securely attached to a rope, 
the free end of which is held by a person stand- 
ing outside the confined space. 

(4) Suitable breathing apparatus, reviving 
apparatus and belts and ropes shall in every 
factory be kept ready for instant use beside any 
such confined space as aforesaid which any 
person has entered, and all such apparatus shall 
be periodically examined and certified by a 
competent person to be fit for use ; and a 
sufficient number of persons employed in every 
factory shall be trained and practised in the 
use of all such apparatus and in the method of 
restoring respiration. 

(d) No person shall be permitted to enter 
in any factory any boiler, furnace, boiler flue, 


chambar tank, vat, pipe or other confined spaeo 
for the purpose of working or making any ©xa- 
mination therein until it has been sufficiently 
cooled by ventilation or otherwise to be safe for 
persons to enter. 

(6) The Provincial Government may make 
rules prescribing the minimum dimensions of 
the manholes referred to in sub-section flj,and 
may by order in writing exempt, subject to such 
conditions as it may thinjr fit to impose, any 
factory or class or description of factories from 
compliance with any of the provisions of this 
section. 

37- (1) Where in any factory any manu- 

Explosive or in flam- factoring process pro*. 
mahle dust, gas etc, duces dust, gas, fume OE 
vapour of such character and to such extent as 
to be likely to explode on ignition, all practi- 
cable measures shall be taken to prevent any 
such explosion by — 

(a) effective enclosure of the plant or machi- 
nery used in the process, 

(b) removal or prevention of the accumula- 
tion of such dust, gas, fume or vapour ; 

(c) exclusion or effective enclosure of all 
possible sources of ignition. 

(2) Where in any factory the plant or machi- 
nery used in a process such as is referred to m 
sub-section (l) is not so constructed as to with- 
stand the probable pressure which such an explo- 
sion as aforesaid would produce, all pracfeicabl© 
measures shall be taken to restrict the spread 
and effects of the explosion by the provision 
the plant or machinery of chokes, baffles^ vents oe 
other effective appliances^ 

(3) Where any part of the plant or machL 
nery in a factory contains any explosive or in- 
flammable gas or vapour under pressure greater 
than atmospheric pressure, that part shall not 
be opened except in accordance with the follow- 
ing provisions, namely : — 

(a) before the fastening of any joint of any 
pipe connected with the part or the fastening o§ 
the cover of any opening into the part is loo^n- 
ed, any flow of the gas or vapour into th© pari 
or any such pipe shall be effectively stopped by 
a stop- valve or other means ; 

(bj before any such fastening as aforesaid is 
removed, all practicable measures shall b© taken 
to reduce the pressure of the gas or vapour in 
the part or pipe to atmospheric pressure ; 

(oJ where any such fastening as aforesaid* 
has been loosened or removed effective mea- 
sures shall be taken to prevent any explosive or 
inflammable gas or vapour from entering the 
part or pipe until the fastening has been secura. 
ed, or, as the case may be, securely replaced^ 
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Provided that the provisions of this sub- 
section shall not apply in the case of plant or 
machinery installed in open air. 

(4) No plant, tank or vessel which contains 
or has contained any explosive or inflammable 
substance shall be subjected in any factory to 
any welding, brazing, soldering or cutting opera- 
tion which involves the application of heat unless 
adequate measures have first been taken to re- 
move such substance and any fumes arising 
therefrom or to render such substance and fumes 
non-explosive or non-inflammable ; and no such 
substance shall be allowed to enter such plant, 
tank or vessel after any such operation until 
the metal has cooled sufficiently to prevent any 
risk of igniting the substance. 

(6) The Provincial Government may by 
rules exempt, subject to such conditions as may 
be prescribed, any factory or class or description 
of factories from compliance with all or any of 
the provisions of this section. 

38* (1) Every factory shall be provided with 

Precautions in such means of escape in 
case of fire, case of fire as may be pres- 

cribed, and if it appears to the Inspector that 
any factory is not so provided, he may serve on 
the manager of the factory an order in writing 
specifying the measures which, in his opinion, 
should he adopted to bring the factory into con- 
formity with the provisions of this section and 
any rules made thereunder, and requiring them 
to be carried out before a date specified in the 
order. ^ 

(2) In every factory the doors aflording exit 
from any room shall not be locked or fastened 
so that they cannot be easily and immediately 
opened from the inside while any person is 
within the room, and all such doors, unless they 
are of the sliding type, shall be constructed to 
open outwards. 

(3) In every factory, every window, door or 
other exit af ording a means of escape in case 
of fire, other than the means of exit in ordinary 
use, shall be distinctively marked in a language 
understood by the majority of the workers and 
in red letters of adequate size or by some other 
effective and clearly understood sign. 

(4) There shall be provided in every factory 
effective and clearly audible means of giving 
warning in case of fire to every person employed 
in the factory. 

(5) A free passage-way giving access to each 
means of escape in case of fire shall be main- 
tained for the use of all workers in every room 
of a factory, 

(6) Effective measures shall be taken to en- 
sure that in every factory — 

(a) wherein more than twenty workers are 


ordinarily employed in any place above the 
ground floor, or 

(h) wherein explosive or highly inflammable 
materials are used or stored, 
all the workers are ^familiar with the means of 
escape in case of fire' and have been adequately 
trained in the routine to be followed in such case. 

(7) The Provincial Government may make 
rules prescribing in respect of any factory or 
class or description of factories, the means of 
escape to be provided in ease of fire, and the 
nature and amount of fire-fighting apparatus to 
be provided and maintained. 

39. If it appears to the Inspector that any 

Power to require bnilding or part of a build- 
spec%ficaiions of de- ing or any part of the ways, 
fecUve parts or tests machinery or plant in a 
of etaUlity. factory is' in such a condition 

that it may be dangerous to human life or safety, 
he may serve on the manager of the factory an 
order in writing requiring him before a specified 
date — 

(a) to furnish such drawings, specifications 
and other particulars as may be necessary to 
determine whether such building, ways, machi- 
nery or plant can he used with safety, or 

(b) to carry out such tests in such manner as 
may be specified in the order, and to inform the 
Inspector of the results thereof. 

50. (1) If it appears to the Inspector that 

Safety of build- any building or part of a 

ings and machinery, building or any part of the 
ways, machinery or plant in a factory is in 
such a condition that it is dangerous to human 
life or safety, be may serve on the manager of the 
factory an order in writing specifying the mea- 
sures which in his opinion should be adopted, 
and requiring them to be carried out before a 
specified date. 

(2) If it appears to the Inspector that the use 
of any building or part of a building or any part 
of the ways, machinery or plant in a factory in- 
volves imminent danger to human life or safety, 
he may serve on the manager of the factory an 
order in writing prohibiting its use until it has 
been properly repaired or altered. 

51. The Provincial Government may make 

Power to maU rules _ requiring the pro-yi- 

rules to supplement sion in any factory or in 
this Chapter, any class or description of 

factories of such further devices for securing the 
safety of persons employed therein as it may 
deem necessary. 

CHAPTER Y 
WEItFAKB 

Washing facilitme 52. (l) In every factory— 

( a) adequate and suitable facilities for wash- 
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ing shall be provided and maintained for the use 
of the workers therein; 

(h J separate and adequately screened facilities 
shall be provided for the use of male and female 
workers; 

fc ) such facilities shall be conveniently acces- 
sible and shall be kept clean* 

(j9j The Provincial Government may, in 
respect of any factory or class or description of 
factories or of any manufacturing process, pres- 
cribe standards of adequate and suikble facilities 
for washing. 

^3. The Provincial Government may, in res- 

Facihtiesfor star- ^ny factory or class 

mg and drying or description of factories, 
clothing, make rules requiring the 

provision therein of suitable places for keeping 
clothing not worn during working hours and for 
the drying of wet clothing, 

(l) In every factory suitable arrange- 

Facilities /or sit- ments for sitting shall be 
ting. provided and maintained for 

all workers obliged to work in a standing posi- 
tion, in order that they may take advantage of 
any opportunities for rest which may occur in 
the course of their work. 

(2) If, in the opinion of the Chief Inspector, 
the workers in any factory engaged in a parti- 
cular manufacturing process or working in a 
particular room are able to do their work effi- 
ciently in a sitting position, he may, by order in 
writing, require the occupier of the factory to 
provide before a specified date such seating 
arrangements as may be practicable for all 
workers so engaged or working. 

( 8) The Provincial Government may, by noti- 
fication in the official Gazette, declare that the 
provisions of sub-section (1) shall not apply to 
any specified factory or class or description of 
factories or to any specified manufacturing 
process. 

55. (1) There shall in every factory be pro* 

First-aid appli- vided and maintained so as 
ances. to be readily accessible dur- 

ing all working hours first-aid boxes or cupboards 
equipped with the prescribed contents, and the 
number of such boxes or cupboards to be pro- 
vided and maintained shall not be less than one 
for every one hundred and fifty workers ordi- 
narily employed in the factory. 

(2) Nothing except the prescribed contents 
shall be kept in the boxes and cupboards refer- 
red to in sub- section fij, and all such boxes and 
cupboards shall be kept in the charge of a res- 
ponsible person who is trained in first-aid treat- 
ment and who shall always be available during 
the working hours of the factory. 

(3) In every factory wherein more than five 


hundred workers are employed there shall be 
provided and maintained an ambulance room of 
the prescribed size, containing the prescribed 
equipment and in the charge of such medical 
and nursing staff as may be prescribed. 

56. (1) The Provincial Government may 

Canteens. make rules requiring that in 

any specified factory wherein more than two 
hundred and fifty workers are ordinarily em- 
ployed, a canteen or canteens shall be provided 
and maintained by the occupier for the use of 
the workers. 

(2) Without prejudice to the generality of the 
foregoing power, such rules may provide for — 

(a) the date by which such canteen shall be 
provided; 

(b) the standards in respect of construction, 
accommodation, furniture and other equipment 
of the canteen; 

(c) the foodstuffs to be served therein and 
the charges which may be made therefor; 

(d) the constitution of a managing com- 
mittee for the canteen and representation of the 
workers in the management of the canteen; 

(e) the delegation to the Chief Inspector, 
subject to such conditions as may be prescribed, 
of the power to make rules under clause ( c ) . 

57. (1) In every factory wherein more than 

Shelters, rest hundred and fifty 

rooms and lunch workers are ordinarily em- 
rooms, plowed, adequate and suit- 

able shelters or rest rooms and a suitable lunch 
room, with provision for drinking water, where 
workers can eat meals brought by them, shall 
be provided and maintained for the use of the 
workers: 

Provided that any canteen maintained in 
accordance with the provisions of section 46 
shall be regarded as part of the requirements of 
this sub section : 

Provided further that where a lunch room 
exists no worker shall eat any food in the work 
room. 

(2) The shelters or rest rooms or lunch 
rooms to be provided under subsection (1) 
shall be sufficiently lighted and ventilated and 
shall be maintained in a cool and clean condition. 

(3) The Provincial Government may — 

(a) prescribe the standards in respect of con- 
struction, accommodation, furniture and other 
equipment of shelters, rest rooms and lunch 
rooms to be provided under this section; 

(b) by notification in the official Gazette, 
exempt any factory or class or description of 
factories from the requirements of this section. 

58. (l) In every factory wherein more than 

Creches. fifty women workers are 

ordinarily employed there shall be provided and 
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maintained a suitable room or rooms for the 
use of children under the age of six years of 
• such women. 

(2) Such rooms shall provide adequate ac- 
commodation, shall be adequately lighted and 
ventilated, shall be maintained in a clean and 
sanitary condition and shall be under the charge 
of women trained in the care of children and 
infants. 

(3) The Provincial Government may make 
rules — 

(a) prescribing the location and the standards 
in respect oi construction, accommodation, 
furniture and other equipment of rooms to be 
provided under this section; 

(b) requiring the provision in factories to 
which this section applies of additional facilities 
for the care of children belonging to women 
workers, including suitable provision of facilities 
for washing and changing their clothing; - 

(cj requiring the provision in any factory of 
free milk or refreshment or both for such 
children; 

(d) requiring that facilities shall be given in 
any factory for the mothers of such children to 
feed them at the necessary intervals. 

59. (l)ln every factory wherein five hundred 

Welfare officers, or more workers are ordi- 
narily employed the occupier shall employ in 
the factory such number of welfare officers as 
may be prescribed. 

( 2) The Provincial Government may prescribe 
the duties, qualifications and conditions of service 
of officers employed undjer sub- section (l), 

Poiver to make so. The Provincial 
rules to supplement Government may make 
this Chapter, rules— 

(a) exempting, subject to compliance with 
such alternative arrangements for the welfare of 
workers as may be prescribed, any factory or 
class or description of factories from compliance 
with any of the provisions of this Chapter; 

(h) requiring in any factory or class or des- 
cription of factories that representatives of the 
workers employed in the factory shall be as- 
sociated with the management of the welfare 
arrangements of the workers. 

CHAPTER YI 

WoRKiKG Hours of Adults. 

61. No adult worker shall be required or 

Weekly hours. allowed to work in a factory 
for more than forty.eight hours in any week. 

52. ( 1 ) No adult worker shall be required dr 

Weekly holidays, allowed to work in a factory 


on the first day of the week (hereinafter referred 
to as the said day), unless— 

(a) he has or will have a holiday for a whole 
day on one of the three days immediately before 
or after the said day, and 

(h) the manager of the factory has, before 
the said day or the substituted day under clause 
(a), whichever is earlier, — 

(i) delivered a notice at the office of the 
Inspector of his intention to require the worker 
to work on the said day and of the day which is 
to be substituted, and 

(ii) displayed a notice to that effect in ihe 
factory : 

Provided that no substitution shall be made 
which will result in any worker working for 
more than ten days consecutively without a 
holiday for a whole day. 

(2) Notices given under sub section (1) may 
be cancelled by a notice delivered at the office 
of the Inspector and a notice displayed in the 
factory not later than the day before the said 
day or the holiday to be cancelled, whichever is 
earlier. 

(8) Where, in accordance with the provisions 
of sub-section ("ij, any worker works on the 
said day and has had a holiday on one of the 
three days immediately before it, that said day 
shall, for the purpose of calculating his weekly 
hours of work, be included in the preceding week. 

53 ( 1 ) Where, as a result of the passing of 

Compensatory holi‘ an order or the making 0 ! 

a rule under the provisions 
of this Act exempting a factory or the workers 
therein from the provisions of section 52, a 
worker is deprived of any of the w^eekly holi- 
days for which provision is made in sub sec- 
tion (1) of that section, he shall be allowed, 
within the month in which the holidays were due 
to him or within the two months immediately 
following that month, compensatory holidays of 
equal number to the holidays so lost. 

(2) The Provincial Government may pre- 
scribe the manner in which the holidays for 
which provision is made in sub-section (1) shall 
be allowed. 

55. Subject to the provisions of section 51, no 

Daily hours. adult worker shall be re- 

quired or allowed to work in a factory for more 
than nine hours in any day. 

55. The period of adult workers in a factory 

Inter mis for rest, each day shall be so fixed 

that no period shall exceed five hours and that 
no worker shall work for more than five hours 
before he has had an interval for rest of at least 
half an hour. 

56. The periods of work of an adult worker 

Spread- over. in a factory shall be so 
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arranged that inclusive’ of his intervals for rest 
under section 55, they shall not spread over 
more than ten and a half hours in any day : 

Provided that the Chief Inspector may, for 
reasons to he specified in writing, increase the 
spread-over to twelve hours. 

57. Where a worker in a factory works on a 

Night shifts, shift which estends beyond 

midnight, — 

(a) for the purposes of sections 52 and 53, a 
holiday for a whole day shall mean in his case a 
period of twenty, four consecutive hours beginning 
when his shift ends; 

(b) the following day for him shall be deemed 
to be the period of twenty.four hours beginning 
when such shift ends, and the hours he has 
worked after midnight shall be counted in the 
previous day. 

58. (l) Work shall not be carried on in any 

ProMbikon of factory by means of a system 

ov3rla'pp%ng shifts, of shifts so arranged that 
more than one relay of workers is engaged in 
work of the same kind at the same time. 

(2) The Provincial Government may, subject 
to such conditions as may be prescribed, make 
rules exempting any factory or class or descrip- 
tion of factories from the provisions of sub- 
section (1). 

59. (1) Where a worker works in a factory 

Extra wages for for more than nine hours in 

overtime. any day or for more than 

forty, eight hours in any week, he shall, in 
respect of overtime work, be entitled to wages 
at the rate of twice his ordinary rate of wages. 

(2) Where any workers in a factory are paid 
on a piece rate basis, the Provincial Government, 
in consultation with the employer concerned, 
and the representatives of the workers shall, for 
the purposes of this section, fix time rates as 
nearly as possible equivalent to the average rate 
of earnings of those workers, and the rates so 
fixed shall be deemed to be the ordinary rates 
of wages of those workers. 

(3J For the purposes of this section, “ordinary 
rate of wages” means the basic wages plus such 
allowances, including the cash equivalent of the 
advantage accruing through the concessional 
sale to workers of foodgrains and other articles, 
as the worker is for the time being entitled to, 
but does not include a bonus, 

(4) The Provincial Government may prescribe 
the registers that shall be maintained in a factory 
for the purpose of securing compliance with the 
provisions of this section. 

60. No adult worker shall be required or 

Eestriciion on allowed to work in any 

double employment, factory on any day On which 


he has already been working in any other factory, 
save in such circumstances as may he prescribed. 

61. (l) There shall be displayed and correctly 
Notice of periods maintained in every factory 
of worh for adults, in accordance with the 
provisions of sub- section (2) of section 108 , a 
notice of periods of work for adults, showing 
clearly for every day the periods during which 
adult workers may be required to work. 

(2) The periods shown in the notice required 
by sub-section fl) shall be fixed beforehand in 
accordance with the following provisions of this 
section, and shall be such that workers working 
for those periods would not be working in con- 
travention of any of the provisions of sections 51, 
52, 54, 56 and 66. 

(8) Where all the adult workers in a factory 
are required to work during the same periods, 
the manager of the factory shall fix those periods 
for such workers generally. 

(4) Where all the adult workers in a factory 
are not required to work during the same 
periods, the manager of the factory shall classify 
them into groups according to the nature of their 
work indicating the number of workers in each 
group. 

(d) For each group which is not required to 
work on a system of shifts, the manager of the 
factory shall fix tbe periods during which the 
group may be required to work. 

(6) Where any group is required to work on 
a system of shifts and the relays are not to be 
subject to predetermined periodical changes of 
shifts, the manager of the factory shall fix the 
periods during which each relay of the group 
may be required to work. 

(7) Where any group is to work on a system 
of shifts and the relays are to he subject to 
pre. determined periodical changes of shifts, the 
manager of the factory shall draw up a scheme 
of shifts whereunder the periods during which 
any relay of the group may be required to work 
and the relay which will be working at any 
time of the day shall be known for any day. 

(8) The Provincial Government may pre- 
scribe forms of the notice required by sub-sec- 
tion (l) and the manner in which it shall be 
maintained. 

(9) In the case of a factory beginning work 
after the commencement of this Act, a copy of 
the notice referred to in sub-seetion (l) shall be 
sent in duplicate to the Inspector before the day 
on which work is begun in the factory. 

(10) Any proposed change in the system of 
work in any factory which will necessitate a 
change in the notice referred to in sub-section ( 1) 
shall be notified to the Inspector in duplicate 
before the change is made, and except with the 
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previous sanction of the Inspector, no such 
^change shall be made until one week has elapsed 
^ince the last change, 

02. (1) The Manager of every factory shall 

Begister of adiilt maintain a register of adult 
workers. workers, to be available to 

’the Inspector at all times during working hours, 
m when any work is being carried on in the 
factory, showing — 

(a) the name of each adult worker in the 
factory; 

(b) the nature of his work; 

(c) the group, if any, in which he is included; 

(d) where his group works on shifts, the relay 
to which he is allotted; 

(e) such other particulars as may be pre- 
scribed : 

Provided that, if the Inspector is of opinion 
that any muster roll or register maintained as 
part of the routine of a factory gives in respect 
of any or all the workers in the factory the 
particulars required under this section, he may, 
by order in writing, direct that such muster roll 
<or register shall to the corresponding extent be 
maintained in place of, and be treated as, the 
register of adult workers in that factory. 

(2) The Provincial Government may pre- 
scribe the form of the register of adult workers, 
the manner in which it shall be maintained and 
the period for which it shall be preserved. 


63. No adult worker shall be required or 
Sours of work to allowed to work in any 
ZSSL, ottarwto lb» m 

61 and register siccordance With the notice 
tinder section 62. of periods of work for adults 
displayed in the factory and the entries made 
beforehand against his name in the register of 
iiidult workers of the factory. 


(1) The Provincial Government may 
Bower to mdk^ make rules defining the 
tempting rules, persons who hold positions 
lof supervision or management or are employed 
•in a confidential position in a factory, and the 
provisions of this Chapter, other than the pro- 
visions of clause (h) of sub-section ( 1) of sec- 
tion 66 and of the proviso to that sub* section, 
shall not apply to any person so defined. 

(2) The Provincial Government may make 
rules in respect of adult workers in factories 
providing for the exemption, to such extent and 
subject to®such conditions as may be prescribed — 
(a) of workers engaged on urgent repairs from 
the provisions of sections 51, 52, 54, 56 and 56; 

(h) of workers engaged in work in the nature 
of preparatory or complementary work which 
must necessarily be carried on outside the limits 


laid down for the general working of the factory, 
from the provisions of sections 51, 54, 55 and 56; 

(c) of workers engaged in work which is 
necessarily so intermittent that the intervals 
during which they do not work while on duty 
ordinarily amount to more than the intervals 
for rest required by or under section 56, from 
the provisions of sections 51, 54, 65 and 56; 

(djoi workers engaged in any work which 
for technical reasons must be carried on con- 
tinuously throughout the day, from the provi- 
sions of sections 51, 52, 54, 55 and 56; 

(e) oi workers engaged in making or supply- 
ing articles of prime necessity which must be 
made or supplied every day, from the provisions 
of section 52; 

(f) of workers engaged in manufacturing 
process which cannot be carried^-on except during 
fixed seasons from the provisions of section 52 ; 

(g) of workers engaged in a manufacturing 
process which cannot he carried on except at 
times dependent on the irregular action of natural 
forces, from the provisions of sections 52 and 65; 

(h) of workers engaged in engine-rooms or 
boiler-houses or in attending to power-plant or 
transmission machinery, from the provisions of 
section 62. 

(S) Kules made under sub-section (2) pro- 
viding for any exemption may also provide 
for any consequential exemption from the pro. 
visions of section 6i which the Provincial Gov- 
ernment may deem to be expedient, subject to 
such conditions as it may prescribe. 

(4) In making rules under this section, the 
Provincial Government shall not exceed, except 
in respect of exemption under clause (a) of sub- 
section (2)t the following limits of work inclusive 
of overtime : — 

(i) the total number of hours of work in any 
day shall nob exceed ten; 

(ii) the total number of hours of overtime 
work shall not exceed fifty for any one quarter; 

Explanation, — “Quarter” means a period of 
three consecutive months beginning on the 1st of 
January, the 1st of April, the 1st of July or the 
1st of October; 

(Hi) the spreadover inclusive of intervals for 
rest shall not exceed twelve hours in any one 
day : 

Provided that, subject to the previous ap- 
proval of the Chief Inspector, the daily maxi- 
mum specified in section 54 may be exceeded in 
order to facilitate the change of shifts. 

(5) Kules made under this section shall 
remain in force for not more than three years. 

65. (1) Where the Provincial Government 

Bower to make is satisfied that, owing to the 
exempting orders. nature of the work carried 
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on or to other circumstances, it is unreasonable 
to require that the periods of work of any adult 
workers in any factory or class or description 
of factories should be fixed beforehand, it may, 
by written order, relax or modify the provisions 
of section 61 in respect of such workers therein, 
to such extent and in such manner as it may 
think fit, and subject to such conditions as it 
may deem expedient to ensure control over 
periods of work. 

(2) The Provincial Government or, subject to 
the control of the Provincial Government, the 
Chief Inspector, may by written order exempt, 
on such conditions as it or he may deem expe- 
dient, any or all of the adult workers in any 
factory or group or class or description of 
factories from any or all of the provisions of 
sections 61, 52, M and 66 on the ground that the 
exemption is required to enable the factory or 
factories to deal with an exceptional press of 
work. 

(8) Any exemption given under sub sec- 
tion (2) in respect of weekly hours of work 
shall be subject to the maximum limits prescrib- 
ed under sub section (4) of section 64. 

(4 j No factory shall be exempted under sub- 
section (2) for a period or periods exceeding in 
the aggregate three months in any year. 

66. (l) The provisions of this Chapter shall, 

Further restric- in their application to women 
Hons on employ- in factories, be supplemented 
ment of women, ^{^0 following further res- 

trictions, namely : — 

(a ) no exemption from the provisions of sec- 
tion 64 may be granted in respect of aay woman; 

(h) no woman shall be employed in any 
factory except between the hours of 6 A. M. and 
7 P. M. : 

Provided that the Provincial Government 
may, by notification in the official Gazette, in 
respect of any class or description of factories, 
vary the limits laid down in clause (h), but so 
that no such variation shall authorise the employ- 
ment of any woman between the hours of 10 P. M, 
and 6 A. M. 

(2) The Provincial Government may make 
rules providing for the exemption from the 
restrictions set out in subsection (1), to such 
extent and subject to such conditions as it may 
prescribe, of vromen working in fish curing or 
fish- canning factories, where the employment of 
women beyond the hours specified in the said 
restrictions is necessary to prevent damage to, 
or deterioration in, any raw material. 

(8) The rules made under sub-section (2) 
shall remain in force for not more than three 
years at a time. 


CHAPTEE VII 

Employment of Young Persons 

Prohibi/iion of em- child who has 

ployment of young not completed his four- 
children. teenth year shall be re« 

quired or allowed to work in any factory. 

68. A child who has completed his fourteenth 
Non-adult workers year Or an adolescent shall 

to ca^^y tokens, not be required or allowed 
to work in any factory unless : — 

(a) a> certificate of fitness granted with refers 
ence to him under section 69 is in the custody of 
the manager of the factory, and 

(b) such child or adolescent carries while he 
is at work a token giving a reference to such 
certificate, 

69. (1) ^ certifying surgeon shall, on the 
Certificates of fit- application of any young 

ness. person or his parent or 

guardian accompanied by a document signed by 
the manager of a factory that such person will 
be employed therein if certified to be fit for work 
in a factory, or on the application of the 
manager of the factory in which any young 
person wishes to work, examine such person and 
ascertain his fitness for work in a factory. 

(2) The certifying surgeon, after examina- 
tion, may grant to such young person, in the* 
prescribed form, or may renew — 

(a) Q> certificate of fitness to work in a factory 
as a child, if he is satisfied that the young per« 
son has completed his fourteenth year, that he 
has attained the prescribed physical standards 
and that he is fit for such work; 

(h) & certificate of fitness to work in a factory 
as an adult, if he is satisfied that the young 
person has completed his fifteenth year and is fit 
for a full day's work in a factory : 

Provided that unless the certifying surgeon 
has personal knowledge of the place where the 
young person proposes to work and of the manu- 
facturing process in which he will be employed^ 
he shall not grant or renew a certificate under 
this sub section until he has examined such place* 
(8) A certificate of fitness granted or renewed 
under sub section (2) — 

( a) shall be valid only for a period of twelve 
months from the date thereof ; 

(b) may be made subject to conditions in 
regard to the nature of the work in which the 
young person may be employed, or requiring 
re examination of the young person before the 
expiry of the period of twelve months. 

(4) A certifying surgeon shall revoke any 
certificate granted or renewed under sub- sec- 
tion (2) if in his opinion the holder of it is no 
longer fit to work in the capacity stated therein 
in a factory. 
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(5J Where a certifying surgeon refuses to 
grant or renew a certificate or a certificate of 
the kind requested or revokes a certificate, he 
shall, if so requested by any person who could 
have applied for the certificate or the renewal 
thereof, state bis reasons in writing for so doing. 

(6) Where a certificate under this section 
with reference fo any young person is granted 
or renewed subject to such conditions as are re- 
ferred to in clause (b) of sub section (5 j, the 
young person shall not he required or allowed to 
work in any factory except in accordance with 
those condikons. 

(7) Any fee payable for a certificate under 
this section shall be paid by the occupier and 
shall not be recoverable from the young person, 
his parents or guardian. 

70. (l) An adolescent who has been granted 

Effect 0 f cerhf%- a certificate of fitness to 
cate of fxbiess granted \york in a factory as an 
to a QluscenU adult under clause (h) oi 

sub.section (2) of section 69. and who while at 
work in a factory carries a token giving refer- 
ence to the certificate, shall be deemed to be an 
adult) for all the purposes of Chapters vi and 
VIII. 

(2) An adolescent who has not been granted a 
certificate of fitness to work in a factory as an 
adult under the aforesaid clause (h) shall, not- 
withstanding his age, be deemed to be a child 
for all the purposes of this Act. 

W orbing hours for 71 . (l) No child shall 
children, ke employed or permitted 

to work, in any factory — 

(a) for more than four and a half hours in 
any day ; 

(bj between the hours of 7 P. M. and 6 A. M, 

(2) The period of work of all children em- 
ployed in a factory shall be limited to two shifts 
which shall not overlap or spread over more 
than five hours each ; and each child shall be 
employed in only one of the relays which shall 
not, except with the previous permission in writ- 
ing of the Chief Inspector, be changed more 
frequently than once in a period of thirty days. 

(3) The provisions of section 52 shall apply 
also to child workers, and no exemption from 
the provisions of that section may be granted 
in respect of any child. 

(4) No child shall be required or allowed to 
work in any factory on any day on which he 
has already been working in another factory. 

72. (1) There shall be displayed and cor- 

Notice of periods of rectly maintained in 
woih for children. every factory in which 

children are employed, in accordance with the 
provisions of subsection (2) of section 108 a 
notice of periods of work for children showing 


clearly for every day the periods during which 
children may be required or allowed to work. 

(2) The periods shown in the notice lequired 
by subsection (l) shall be fixed beforehand m 
accordance with the method laid down for adult 
’workers in section 61, and shall be such that 
children working for those periods would not 
be working in contravention of any of the pro- 
visions of section 71. 

(3) The provisions of sub-sections (8}/(9) 
and (10) of section 61 shall apply also to the 
notice required by sub- section (1) of this 
section. 

73. (l) The manager of every factory in 

Hegister of chid which children are em- 

‘^oilcers, ployed shall maintain a 

register of child workers, to be available to the 
Inspector at all times during working hours or 
when any work is being carried on in a factory, 
showing — 

(a) the name of each child worker in the 
factory, 

{ b) the nature of bis work, 

(c) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay 
to which he is allotted, and 

(e) the number of his certificate of fitness 

granted under section 69. ^ 

(2) The Provincial Government may pre- 
scribe the form of the register of child workers, 
the manner in which it shall be maintained and 
the period for which it shall be preserves. 

74. No child shall be employed in any factory 

Hows of work to otherwise than in accord- 

correspond With nohee with the notice of 

register under sec- periods of work for child- 
tion 73, ren displayed in the 

factory and the entries made beforehand against 
his name in the register of child workers of the 
factory. 

Power to regmre 75. "Where an Inspector 
medical ezanmiation* ig of opinion 

(a) that any person working in a factory 
without a certificate of fitness is a young person, 
or 

(b) that a young person working in a factory 
with a certificate of fitness is no longer fit to 
work in the capacity stated therein,-— 

he may serve on the manager of the factory a 
notice requiring that such person or young per- 
son as the case may be shall be examined by a 
certifying surgeon, and such person or young 
person shall not, if the Inspector so directs, be 
employed, or permitted to work, in any factory 
until he has been so examined and has been 
granted a certificate of fitness or a fresh c^tifi- 
cate of fitness, as the case may be, under sec- 
tion 69, or has been certified by the certifying 
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surgeon examining him not to be a young 
person. 

Power to 76. The Provincial Govern- 
make rules, ment may make rules — 

a) prescribing the foims of certificates of 
fitness to be granted under section 69, providing 
for the grant of duplicates in the event of loss 
of the original certificates and fixing the fees 
which may be charged for such certificates and 
renewals thereof and such duplicates ; 

t h ) prescribing the physical standards to be 
attained by children and adolescents working in 
factories ; 

ic) regulating the procedure of certifying 
Burgeons under this Chapter ; 

(d) specifying other duties which certifying 
surgeons may be required to perform in conne- 
ction with the employment of young persons in 
factories, and fixing the fees which may be 
charged for such duties and the persons by 
whom they shall be payable. 

77. The provisions of this Chapter shall be 

Certain other provisions in addition to, and not 

of law not harredt in derogation of, the 

provisions of the Employment of Children Act, 
1938 (XXVI of 1938). 

CHAPTER VIII 

Leave with Wages 

78. (d.) The provisions of this Chapter shall 

Apphcatwn of chapter, not operate to the pre- 
judice of any rights to which a worker may be 
entitled under any other law or under the terms 
of any award, agreement or contract of service: 

Provided that where such award, agreement 
or contract of service provides for a longer leave 
with wages than provided in this Chapter the 
worker shall be entitled only to such longer 
leave. 

Explanation. — For the purpose of this Chap, 
ter leave shall not, except as provided in sec- 
tion 79. include weekly holidays or holidays for 
festivals or other similar occasions. 

"'2 ) The provisions of this Chapter shall not 
apply to any workshop of a Federal Railway. 

79. (1) Every worker who has completed a 

Annual leave with period of twelve months, 

continuous service in a 
factory shall be allowed during the subsequent 
period of twelve months, leave with wages for a 
number of days calculated at the rate of — 

(i) if an adult, one day for every twenty days 
of work performed by him during the previous 
period of twelve months subject to a minimum 
of ten days, and 

(ii) if a child, one day for every fifteen days 
■of work performed by him during the previous 


period of twelve months, subject to a minimum 
of fourteen days : 

Provided that a period of leave shall be inolu- 
sive of any holiday which may occur during 
such period ; 

Provided further that where the employment 
of a worker who has completed a period of four 
months’ continuous service in a factory is termi- 
nated before he has completed a period of twelve 
months* continuous service, he shall be deemed 
to have become entitled to leave for the number 
of days which bears to the number of days 
specified in this sub- section the same proportion 
as the period of his continuous service bears to 
the continuous service of twelve months and the 
occupier of the factory shall pay to him the 
amount payable under section 80 in respect of 
the leave to which he is deemed to have become 
entitled. 

(2) If a worker does not in any one such 
period of twelve months take the whole of the 
leave allowed to him under sub-section (1)^ any 
leave not taken by him shall be added to the 
leave to be allowed to him under that sub-sec- 
tion in the succeeding period of twelve months : 

Provided that the total number of days of 
leave which may be carried forward to a succeed- 
ing period shall not exceed fifteen in the case of 
an adult or twenty in the case of a child : 

Provided further that a worker who has ap. 
plied for leave with wages but has not been given 
such leave in accordance with any scheme drawn 
up under sub- sections (4) and (5)^ shall be en- 
titled to carry forward the unavailed leave 
without any limit. 

(8) k worker may in any such period of 
twelve months apply in writing to the manager 
of the factory, not less than fifteen full working 
days before the date on which he wishes his 
leave to begin, to take all the leave or any por- 
tion thereof, allowable to him during that period 
under sub-sections (l) and (2) \ 

Provided that the number of instalments in 
which the leave is proposed to be taken shall not 
exceed three : 

Provided further that the application shall be 
made not less than thirty full working days 
before the date on which the worker wishes his 
leave to begin, if he is employed in a public 
utility service as defined in clause (n) oi sec- 
tion 2 of the Industrial Disputes Act, 1947 (xiv 
of 1947). 

( 4) If, for the purpose of ensuring the con- 
tinuity of work in a factory, the occupier or 
manager of the factory, in agreement with the 
Works Committee of the factory constituted 
under section 3 of the Industrial Disputes Act, 
1947 (XIV of 1947) Or a similar committee con- 
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stifcuted under any other Act, or if there is no 
such Works Committee or a similar committee 
in the factory the occupier or the manager of the 
factory in agreement with the representatives 
of the workers therein chosen in the prescribed 
manner, may lodge with the Chief Inspector a 
scheme in writing whereby the leave allowable 
under this section may be regulated. 

(5) A scheme lodged under sub-section (4) 
shall be posted in convenient places in the 
factory and shall be in force for a period of 
twelve months from the date on which it is 
lodged with the Chief Inspector, and may there- 
after be renewed, with or without modification, 
for a further period of twelve months at a time, 
by the manager in agreement with the Works 
Committee or a similar committee or, as the 
case may be, by the manager of the factory in 
agreement with the representatives of the 
workers as specified in sub- section (4). 

(6) An application for leave which does not 
contravene the provisions of sub. section (3) 
shall not be refused unless the refusal is in ac- 
cordance with a scheme for the time being in 
operation under sub. sections (4) and (5). 

(7) li & worker entitled to leave under sub- 
sections (l) and (2) is discharged from the 
factory before he has taken the entire leave to 
which he is entitled or if having applied for and 
having not been granted such leave, he quits 
his employment before he has taken the leave 
the occupier of the factory shall pay him the 
amount payable under section 80 in respect of 
the leave not taken and such payment shall be 
made before the expiry of the second working 
day after the day on which his employment is 
terminated. 

Explanation I. — For the purposes of this 
section a worker shall be deemed to have com- 
pleted a period of continuous service in a factory 
notwithstanding any interruption in service 
during that period brought about by— 

(i) sickness, accident or authorised leave not 
exceeding in the aggregate one- sixth of the 
period, or 

(ii) strike which is not an illegal strike or 
a lock out, or 

(Hi) one or more periods of involuntary 
unemployment not exceeding in ihe aggregate 
one -twelfth of the period, or 

fi'uj leave admissible or granted under any 
other law. 

Explanation 2. — "Authorised leave" shall 
include any casual absence due to any reason- 
able cause *. 

Provided that the worker within a week from 
the commencement of the absence gives the 
reasons for the absence in writing to the manager 


of the factory, and may include periods of un- 
authorised leave, not exceeding in the aggregate 
one-thirty sixth of the period of continuous 
service, but shall not include any weekly holiday 
allowed under section 52 which occurs at the 
beginning or end of an interruption brought 
about by the leave. 

Explanation 8, — "Illegal strike" means a 
strike which is illegal within the meaning of 
section 24 of the Industrial Disputes Act, 1947 
or of any other law for the time being in force 
relating to industrial disputes. 

80. For the leave allowed to him under sec- 
Wages during tion79 a worker shall be paid 

leave v&fiod. ajj ^ rate equal to the daily 

average of his total full-time earniogs exclusive 
of any overtime earnings and bonus, but inclu- 
sive of dearness allowance and the cash equiva- 
lent of any advantage accruing by the sale, by 
the employer, of foodgrains and other articles at 
concessional rates, for the days on which he 
worked during the month immediately preced- 
ing his leave. 

81. A worker who has been allowed leave for 
Payment in ad- not less than four days in the 

vance m certain case of an adult and five 
days in the ease of a child 
under section 79 shall, before his leave begins, be 
paid the wages due for the period of the leave 
allowed, 

82 . Any Inspector may institute proceedings 
Power of Inspector on behalf of any workers to 

to act for worher, recover any sum required 
to be paid by an employer under this Chapter 
which the employer has not paid. 

83. The Provincial Government may pres- 
Poioer to make cribe the keeping by mana- 

rules. gers of factories of registers 

showing such particulars as may be pres- 
cribed and requiring such registers to be made 
available for examination by Inspectors. 

85. Where the Provincial Government is 
Power to exempt satisfied that the leave rules 
factories. applicable to workers in a 

factory provide benefits which in its opinion are 
not less favourable than those for which this 
- Chapter makes provision, it may, by written 
order, exempt the factory from all or any of the 
provisions of this Chapter, subject to such condi- 
tions as may be specified in the order. 

OHAPTEE IX 
Speoiab Pbovisions 
85 . (1) The Provincial Government may, by 
Power to apply notification in the official 
the Act to certain Gazette, declare that all or 
premises. provisions of this 

Act shall apply to any place wherein a manu- 
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faciuring process is carried on with or without 
the aid of power or is so ordinarily carried on 
notwithstanding that — 

the number of persons employed therein 
is less than ten, if working with the aid of power 
and less than twenty if working without the aid 
of power, or 

{%%) the persons working therein are not 
employed by the owner thereof but are working 
with the permission of, or under agreement 
with, such own^r : 

Provided that the manufacturing process is 
not being carried on by the owner only with the 
aid of his family. 

(2) After a place is so declared, it shall be 
deemed to be a factory for the purposes of this 
Act, and the owner shall be deemed to be the 
occupier, and any person working therein a 
worker. 

Explanation, — For the purposes of this 
section, “owner” shall include a lessee or mort- 
gagee with possession of the premises. 

86. The Provincial Government may exempt, 

Power to exempt subject to such conditions as 

public %nsiitutions, it ij^ay consider necessary, 
any workshop or workplace where a manufaotur- 
ing process is carried on and which is attached 
to public institution maintained for the purposes 
of education, training or reformation, from all 
or any of the provisions of this Act: 

Provided that no exemption shall be granted 
from the provisions relating to hours of work and 
holidays, unless the persons having the control 
of the institution submit, for the approval of the 
Provincial Government, a scheme for the regu- 
lation of the hours of employment, intervals for 
meals, and holidays of the persona employed in 
or attending the institution or who are inmates 
of the institution, and the Provincial Government 
is satisfied that the provisions of the scheme are 
not less favourable than the corresponding pro- 
visions of this Act. 

87. Where the Provincial Government is of 

Dangerous ope? a- opinion that any operation 

carried on m a factory ex- 
poses any persons employed in it to a serious 
risk of bodily injury, poisoning or disease, it may 
make rules applicable to any factory or class or 
description of factories in which the operation is 
carried on — 

(a) specifying the operation and declaring it 
to be dangerous; 

(b) prohibiting or restricting the employment 
of women, adolescents or children in the opera, 
tion; 

(c) providing for the periodical medical exa- 
mination of persons employed, or seeking to be 
employed, in the operation, and prohibiting the 


employmens of persons not certified as fit for 
such employment ; 

(d) providing for the protection of all persons 
employed in the operation or in the vicinity of 
the places where it is carried on; 

{"e j prohibiting, restricting or controlling the 
use of any specified materials or processes in 
connection with the operation. 

88. Where in any factory an accident occurs 

Notice of certain which causes death, or which 

accidents. causes any bodily injury by 

reason of which the person injured is prevented 
from working for a period of forty eight hours 
or more immediately following the accident, or 
which is of such nature as may be prescribed 
in this behalf, the manager of the factory shall 
send notice thereof to such authorities, and in 
such form and within such time, as may be 
prescribed. 

89. (1) Where any worker in a factory con- 

Notice of certain tracts any disease specified 

diseases. in the Schedule, the manager 

of the factory shall send notice thereof to such 
authorities, and in such form and within such 
time, as may be prescribed. 

(2) If any medical practitioner attends on a 
person who is or has been employed in a factory, 
and who is, or is believed, by the medical practi- 
tioner to be, suffering from any disease specified 
in the Schedule, the medical practitioner shall 
without delay send a report in writing to the 
office of the Chief Inspector stating — 

(a) the name and full postal address of the 
patient, 

(b) the disease from which he believes the 
patient to be suffering, and 

(c) the name and address of the factory in 
which the patient is, or was last, employed. 

(3J Where the report under sub-section (2) 
is confirmed to the satisfaction of the Chief 
Inspector, by the certificate of a certifying surgeon 
or otherwise, that the person is suffering from a 
disease specified in the Schedule, he shall pay to 
the medical practitioner such fee as may be pre- 
scribed, and the fee so paid shall be recoverable 
as an arrear of land-revenue from the occupier 
of the factory in which the person contacted the 
disease. 

( 4) If any medical practitioner fails to comply 
with the provisions of sub-section (2), he shall 
be punishable with fine which may extend to fifty 
rupees. 

90. (l) The Provincial Government may, if 

Power to direct it considers it expedient so 

enguiry into cases of to do, appoint a competent 
accident or disease. person to inquire into the 
causes of any accident occurring in a factory or 
into any ease where a disease specified in the 
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Schedule has been, or is suspected to have been, 
contacted in a factory, and may also appoint 
one or more persons possessing legal or special 
knowledge to act as assessors in such inquiry. 

(2) The person appointed to hold an inquiry 
under this section shall have all the powers of a 
Givil Court under the Code of Civil Procedure, 
1808, for the purposes of enforcing the attendance 
of witnesses and compelling the production of 
doci|ments and material objects, and may also, 
so fal^s may be necessary for the purposes of 
the inquiry, esercise any of the powers of an 
Inspector under this Act; and every person re- 
quired by the person making the inquiry to 
lurnish any information shall be deemed to be 
legally bound so to do within the meaning of 
section 176 of the Indian Penal Code. 

(3) The person holding an inquiry under this 
section shall make a report to the Provincial 
Government stating the -causes of the accident, 
or as the case may be, disease and any attendant 
circumstances, and adding any observations 
which he or any of the assessors may think fit 
to make. 

(d) The Provincial Government may, if it 
thinks fit, cause to be published any report made 
under this section or any extracts therefrom. 

(d) The Provincial Government may make 
Tuies for regulating the procedure at inquiries 
under this section. 

91, (l) An Inspector may at any time dur- 

Fower to take ing the normal working hours 
samples. of a factory, after informing 

the occupier or manager of the factory or other 
person for the time being purporting to be in 
charge of the factory, take in the manner here- 
inafter provided a sufficient sample of any subs- 
tance used or intended to be used in the factory, 
such use being — 

(a) m the belief of the Inspector in contra, 
vention of any of the provisions of this Act or 
the rules made thereunder, or 

(h) in the opinion of the Inspector likely to 
cause bodily injury to, or injury to the health of, 
workers in the factory. 

(2) Where the Inspector takes a sample under 
Bub-section be shall, in the presence of the 
person informed under that sub.section unless 
such person wilfully absents himself, divide the 
sample into three portions and effectively seal 
and suitably mark them, and shall permit such 
person to add his own seal and mark thereto. 

(S) The person informed as aforsaid shall, if 
the Inspector so requires, provide the appliances 
for dividing, sealing and marking the sample 
taken under this section. 

( 4) The Inspector shall — 

(a) forthwith give one portion of the sample 


to the person informed under sub-secMon (1) ; 

(b) forthwith send the second portion to a 
Government Analyst for analysis and report 
thereon ; 

(c) retain the third portion for production to 
the Court before which proceedings, if any, are 
instituted in respect of the substance. 

(5) Any document purporting to be a report 
under the hand of any Government Analyst 
upon any substance submitted to him for analysis 
and report under this section, may be used as 
evidence in any proceedings instituted in respect 
of the substance. 

CHAPTER X 

Penalties and Peoceduhe 

92. Save as is otherwise expressly provided in 

General penalty this Act and subject to the 

for offences. provisions of section 93, if in, 
or in respect of, any factory there is any contra- 
vention of any of the provisions of this Act or 
of any rule made thereunder or of any order in 
writing given thereunder, the occupier and 
manager of the factory shall each be guilty of an 
offence and punishable with imprisonment for a 
term which may extend to three months or with 
fine which may extend to five hundred rupees or 
with both, and if the contravention is continued 
after conviction, with a further fine which may 
extend to seventy-five rupees for each day on 
which the contravention is so continued. 

93. Where in any premises separate buildings, 

Lmbihty of owner or in any building separate 

of premises m cei- parts of the building or 
tain circumstances. separate parts of any room 
therein are leased or occupied by different per- 
sons in such a manner as to constitute separate 
factories, the owner of the premises or building, 
as the case may be, shall be liable, in the stead 
of the occupier of the factory for any contraven- 
tion in, or in respect of, any part of the premises 
or building which is used as a factory, of— 

(aj the provisions of Chapter III or of any 
rules made thereunder ; 

(bj the provisions of Chapter IV or of any 
rules made thereunder, except in so far as they 
relate to plant or machinery belonging to or 
supplied by the occupier of the factory ; 

(c) the provisions of Chapter V or of any 
rules made thereunder, and in computing for 
the purposes of any of the provisions mentioned 
in this clause the number of workers employed, 
the whole of the premises or building, as the case 
may he, shall be deemed to be a single factory : 

Provided that — 

(i) the provisions of this section shall not 
apply to, or in respect of, any building or room in 
the sole occupation of the occupier of a factory ; 
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(a) the aforesaid owner shall be liable for 
any contravention of any of the provisions of 
this Act or of the rules made thereunder relating 
to cleanliness of sanitary conveniences only 
when those conveniences are used by workers of 
more than one occupier ; 

(Hi) the aforesaid owner shall be liable for 
any contravention of any of the provisions of 
this Act or of the rules made thereunder relating 
to hoists and lifts, and means of escape and 
safety precautions in case of fire, only in so far 
as the said provisions relate to things under his 
control. 

95. If any person w^ho has been convicted of 

Enhanced penalty offence punishaHe under 

after previous con- section 92 is again guilty 
victioiu of an offence involving a 

contravention of the same provision, he shall be 
punishable on a subsequent conviction with im- 
prisonment for a term which may extend to six 
months or with fine which may extend to one 
thousand rupees or with both : 

Provided that for the purposes of this section 
no cognizance shall he taken of any conviction 
made more than two years hefore the commis- 
sion of the offence which is being punished. 

95. Whoever wilfully obstructs an Inspector 

Penalty for ob- in the exercise of any 

struciing Inspector, power conferred on him 
by or under this Act, or fails to produce on 
demand by an Inspector any registers or other 
documents in his custody kept in pursuance of 
this Act or of any rules made thereunder, or 
conceals or prevents any worker in a factory 
from appearing before, or being examined by, 
an Inspector, shall be punishable with imprison- 
ment for a term which may extend to three 
months or with fine which may extend to five 
hundred rupees or with both. 

96. Whoever, except in so far as it may be 

Penalty for wrong- necessary for the purposes 

fully disclosing ire- of a prosecution for any 
suits of ^ analysis offence punishable under 
under section 91, publishes or dis- 

closes to any person the results of an analysis 
made under section 9i, shall be punishable with 
imprisonment for a term which may extend to 
three months or with fine which may extend to 
five hundred rupees or with both. 

97. ( 1) Stibject to the provisions of section 

OffencesbyworhBrs. if any worker em- 

ployed in a factory contravenes any provision 
of this Act, or any rules or orders made there- 
under, imposing any duty or liability on workers, 
he shall be punishable with fine which may 
extend to twenty rupees. 

(2) Where a worker is convicted of an offence 
punishable under sub-section (1), the occupier 


or manager of the factory shall not be deemed 
to be guilty of an offence in respect of that con- 
travention, unless it is proved that he failed to 
take all reasonable naeasores for its prevention. 

98. Whoever knowingly uses or attempts to 
Penalty for using use, as a certificate of fit- 

f<dse certificate of ^ess granted to himself 
under section 70, a certifi- 
cate granted to another person under that 
section, or who, haviug procured such a certifi- 
cate, knowingly allows it to be used,^ an 
attempt to use it to be made, by another person, 
shall be punishable with imprisonment for a 
term which may extend to one month or with 
fine which may extend to fifty rupees or with 
both. 

99. If a child works in a factory on any day 
Penalty for per- on which he has already 

mining double em- been working in another 
ploymmt of child. or 

guardian of the child or the person having 
custody of or control over him or obtaining any 
direct benefit from bis wages, shall he punish- 
able with fine which may extend to fifty rupees, 
unless it appears to the Court that the child so 
worked without the consent or connivance of 
such parent, guardian or person. 

100. (l) Where the occupier of a factory is 
Determination of a firm or other association 

occupier m certain of individuals, any one of 
the individual partners or 
members thereof may be prosecuted and punished 
under this Chapter for any offence for which 
the occupier of the factory is punishable : 

Provided that the firm or association may- 
give notice to the Inspector that it has nomi- 
nated one of its members, residing within the 
Provinces of India to be the occupier of the 
factory for the purposes of this Chapter, and 
such individual shall, so long as he is so resident, 
be deemed to be the occupier of the factory for 
the purposes of this Chapter, until further notice 
cancelling his nomination is received by the In- 
spector or until he ceases to be a partner or 
member of the firm or association, 

(2) Where the occupier of a factory is a com- 
pany, any one of the directors thereof, or in the 
case of a private company, anyone of the share- 
holders thereof, may be prosecuted and punished 
under this Chapter for any offence for which the 
occupier of the factory is punishable : 

Provided that the company may give notice^ 
to the Inspector that it has nominated a direc- 
tor, or in the case of a private company, a share- 
holder, who is resident in either case within the 
Provinces of India, to be the occupier of the 
factory for the purposes of this Chapter, and 
such director or shareholder, as the case may 
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be, shall, so long as he is so resident, be deemed 
to be the ocoupier of the factory for tLe purposes 
of this Chapter, until further notice cancelling 
his nomination is received by the Inspector or 
until he ceases to be a director or shareholder. 

fSj Where the owner of any premises or 
building referred to in section 93 is not an indi- 
vidual, the provisions of this section shall apply 
to such owner as they apply to occupiers of 
factories who are not individuals. 

101. Where the occupier or manager of a 
Exemption of occupier factory is charged with 
or manager from haU- an offence punishable 
lity in certain cases. ^g 

be entitled, upon complaint duly made by him 
and on giving to the prosecutor not less than 
three clear days* notice in writing of his inten- 
tion so to do, to have any other person whom 
he charges as the actual offender brought before 
the Court at the time appointed for hearing the 
charge; and if, after the commission of the 
offence has been proved, the occupier or mana- 
ger of the factory, as the case may bej proves 
to the satisfaction of the Court : — 

(a) that he has used due diligence to enforce 
the execution of this Act, and 

(b) that the said other person committed the 
offence in question without his knowledge, con- 
sent or connivance — 

that other person shall be convicted of the offence 
and shall be liable to the like punishment as if 
he were the occupier or manager of the factory, 
and the occupier or manager, as the case may 
be, shall be discharged from any liability under 
this Act in respect of such offence : 

Provided that in seeking to prove as aforesaid, 
the occupier or manager of the factory, as the 
case may be, may be examined on oath, and his 
evidence and that of any witness whom he calls 
in his support shall be subject to cross-examina- 
tion on behalf of the person he charges as the 
actual offender and by the prosecutor : 

Provided further that, if the person charged 
as the actual offender by the occupier or mana- 
ger cannot be brought before the Court at the 
time appointed for hearing the charge, the Court 
shall adjourn the hearing from time to time for 
a period not exceeding three months and if by 
the end of the said period the person charged as 
the actual offender cannot still be brought before 
the Court, the Court shall proceed to hear the 
charge against the occupier or manager and 
shall, if the offence be proved, convict the occu- 
pier or manager. 

102. (l) Where the occupier or manager of 
Power of Court a factory is convicted of an 
to make orders. offence punishable under this 
Act the Court may, in addition to awarding any 


punishment, by order in writing require him, 
within a period specified in the order (which 
the Court may, if it thinks fit and on applica- 
tion in such behalf, from time to time extend) 
to take such measures as may be so specified 
for remedying the matters in respect of which 
the offence was committed. 

(2) Where an order is made under sub- 
section (l)i the occupier or manager of the 
factory, as the case may be, shall not be liable 
under this Act in respect of the continuation of 
the offence during the period or extended period, 
if any, allowed by the Court, but if on the expiry 
of such period or extended period, as the case may 
be, the order of the Court has not been fully com- 
plied with, the occupier or manager, as the case 
may be, shall be deemed to have committed a 
further offence, and may be sentenced therefor by 
the Court to undergo imprisonment for a term 
which may extend to six months or to pay a 
fine which may extend to one hundred rupees 
for every day after such expiry on which the 
order has not been complied with, or both to 
undergo such imprisonment and to pay such 
fine, as aforesaid. 

103. If a person is found in a factory at any 

Presumption as to time, except during intar- 
employment. vals for meals or rest, when 

work is going on or the machinery is in motion, 
he shall, until the contrary is proved, be deemed 
for the purposes of this Act and the rules made 
thereunder to have been at that time employed 
in the factory. 

10^. (1) When any actor omission would, if a 

Onus as to age. person were under a certain 
age, be an offence punishable under this Act and 
such person is in the opinion of the Court prima 
facie under such age, the burden shall be on the 
accused to prove that such person is not under 
such age. 

(2) k declaration in writing by a certifying 
surgeon relating to a worker that he has per- 
sonally examined him and believes him to be 
under the age stated in such declaration shall, 
for the purposes of this Act and the rules > made 
thereunder, be admissible as evidence of the age 
of that worker. 

105. flj No Court shall take cognizance of 

Cognizance of any offence under this Act 

offences. except on complaint by, or 

with the previous sanction in writing, of an 
Inspector. 

(2) No Court below that of a Presidency 
Magistrate or of a Magistrate of the first class 
shall try any offence punishable under this Act, 

106, No Court shall take cognizance of any 

Limitationofvro- pumshaHe undec 

secuiionss this Act unless complaint 
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thereof is made within three months of the date 
on which the alleged commission of the offence 
came to the knowledge of an Inspector : 

Provided that where the offence consists of 
disobeying a written order made by an Inspector, 
complaint thereof may be made within six 
months of the date on which the offence is alleg- 
ed to have been committed, 

CHAPTEB XI 
Supplemental 

107. (1) The manager of a factory on whom 

Appeals, an order in writing by an Inspector 

has been served under the provisions of this Act 
or the occupier of the factory may, within thirty 
days of the service of the order, appeal against 
it to the prescribed authority, and such authority 
may, subject to rules made in this behalf by the 
Provincial Government, confirm, modify or 
reverse the order. 

(2) Subject to rules made in this behalf by 
ihe Provincial Government (which may pre- 
scribe classes of appeals which shall not be heard 
with the aid of assessors), the appellate authority 
may, or if so required in the petition of appeal 
shall, hear the appeal with the aid of assessors, 
one of whom shall be appointed by the appellate 
authority and the other by such body repre. 
sen ting the industry concerned as may be 
prescribed : 

Provided that if no assessor is appointed by 
such body before the time fixed for hearing the 
appeal, or if the assessor so appointed fails to 
attend the hearing at such time, the appellate 
authority may, unless satisfied that the failure 
to attend is due to sufficient cause proceed to 
hear the appeal without the aid of such assessor 
or, if it thinks fit, without the aid of any 
assessor. 

(8) Subject to such rules as the Provincial 
Government may make in this behalf and 
subject to such conditions as to partial compli- 
ance or the adoption of temporary measures as 
the appellate authority may in any case think 
fit to impose, the appellate authority may, if it 
thinks fit, suspend the order appealed against 
pending the decision of the appeal. 

108. (1) In addition to the notices required to 

Display of notices, be displayed in any factory 

by or under this Act, there shall be displayed in 
every factory a notice containing such abstracts 
of this Act and of the rules made thereunder as 
may be prescribed and also the name and 
address of the Inspector and the certifying 
surgeon. 

(2) All notices required by or under this Act 
to be displayed in a factory^, shall be in English 
and in a language understood by the majority 


of the workers in the factory, and shall be dis- 
played at some conspicuous and convenient 
place at or near the main entrance to the 
factory, and shall be maintained in a clean and 
legible condition. 

(3) The Chief Inspector may, by order in 
writing served on the manager of any factory, 
require that there shall be displayed in the 
factory any other notice or poster relating to 
the health, safety or welfare of the workers in 
the factory. 

109. The Provincal Government may make 

Service of notices. rules prescribing the 

manner of the service of orders under this Act 
on owners, occupiers or managers of factories. 

110. The Provincial Government may make 

Eeturns. rules requiring owners, 

occupiers, or managers of factories to submit 
such returns, occasional or periodical, as may 
in its opinion be required for the purposes of 
this Act. 

Obligations of Hi* (l) No worker in 
workers. a factory-— 

(a) shall wilfully interfere with or misuse 
any appliance, convenience or other thing pro- 
vided in a factory for the purposes of securing 
the health, safety or welfare of the workers 
therein ; 

(b) shall wilfully and without reasonable 
cause do anything likely to endanger himself or 
others; and 

(c) shall wilfully neglect to make use of any 
appliance or other thing provided in the factory 
for the purposes of securing the health or safety 
of the workers therein. 

(2) If any worker employed in a factory 
contravenes any of the provisions of this section 
or of any rule or order made thereunder, he 
shall be punishable with imprisonment for a 
term which may extend to three months or with 
fine which may extend to one hundred rupees, 
or with both. 

112. The Provincial Government may make 

General power to make rules providing for 

any matter which, 
under any of the provisions of this Act, is to be 
or may be prescribed or which may be considered 
expedient in order to give effect to the purposes 
of this Act. 

113. The Central Government may give 

Powers of Centre to give directions to a Provin- 

direchons. Qial Government as 

to the carrying into execution of the provisions 
of this Act. 

114. Subject to the provisions of section 46 

No charge for facilities charge shall 

and conveniences. be realised from any 
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ivorker in respect of any arrangements or faci- 
lities to be provided, or any equipments or ap- 
pliances to be supplied by the occupier under 
the provisions of this Act. 

115. Ail rules made under this Act shall be 

PuhUcation of rules. published in the offi- 
cial Gazette, and shall be subject to the condi- 
tion of previous publication ; and the date to be 
specified under clause (3) of section 23 of the 
General Clauses Act, 1897, shall be not less than 
three months from the date on which the draft 
of the proposed rules was published. 

116. Unless otherwise provided this Act shall 

Apphcahon of A c t to apply to factories be- 

Government factories. longing to the Central 
or any Provincial Government. 

117. No suit, prosecution or other legal pro- 

Protection to persons ceeding shall lie 

acting under tins Act. against any person for 
anything which is in good faith done or intended 
to be done under this Act. 

118. fij No Inspector shall, while in service 

Restriction on disclosure or after leaving the 

of information. servioejdisclose other- 

wise than in connection with the execution, 
or for the purposes of, this Act any information 
relating to any manufacturing or commercial 
business or any working process which may 
come to his knowledge in the course of his official 
duties, 

(2) Nothing in sub-section ( 1) shall apply to 
any disclosure of information made with the 
previous consent in writing of the owner of such 
business or process or for the purposes of any 
legal proceeding (including arbitration) pursuant 
to this Act or of any criminal proceeding which 
may be taken, whether pursuant to this Act or 
otherwise, or for the purposes of any report of 
such proceedings as aforesaid. 

(8) If any Inspector contravenes the provi- 
•sions of sub-section (IJ he shall be punishable 
with imprisonment for a term which may extend 
"to six months, or with fine which may extend 
to one thousand rupees, or with both. 


119, In sub' section (3) of section 3 of the 
Amendment of section 3, Employment of Chil- 

Act XXVI of 1938. (^pen Act, 1938, for the 

word “twelfth” the word “fourteenth” shall be 
substituted. 

120, The enactments set out in the Table 
Repeal and savings. appended to this sec- 
tion are hereby repealed ; 

Provided that anything done under the said 
enactments which could have been done under 
this Act if it had then been in force shall be 
deemed to have been done under this Act. 

TABLE 


Enactments repealed. 


Year. 

1 No. 

1 Short title. 

1934. 

1944. 

1945. 

1946. 

1947. 

XXV ... 

XIV ... 
Ill ... 
X 

V 

The Factories Act, 1934. 

The Factories (Amendroent) Act, 1944. 
The Factories (Amendment) Act, 1945. 
The Factories (Amendment) Act, 1946. 
The Factories (Amendment) Act, 1947. 


THE SCHEDULE 
{See sections 89 and 90) 

List of Notifiable Diseases. 

1. Lead poisoning, including poisoning by any pre- 
paration or compound of lead or their sequelae. 

2. Lead tetra-ethyl poisoning. 

3. Phosphorus poisoning or its sequelae. 

4. Mercury poisoning or its sequelae. 

5. Manganese poisoning or its sequelse. 

6. Arsenic poisoning or its sequelae. 

7. Poisoning by nitrous fumes. 

8. tJarbon bisulphide poisoning. 

9. Benzene poisoning including poisoning by any of 
its homologues, their nitro or amido derivatives or 
its sequelse. 

10. Chrome ulceration or its sequelse. 

11. Anthrax. 

12. Silicosis. 

13. Poisoning by halogens or halogen derivatives of 
the hydrocarbons of the aliphatic series. 

14. Pathological manifestations due to — 

(a) ^adium or other radiO'active substances : 

(b) X-rays. 

15. Primary epitheliomatous cancer of the skin. 

16. Toxic anaemia 

17. Toxic jaundice due to poisonous substance?. 


[THE] FEDERAL COURT (ENLAR&EMENT OF JURISDICTION) ACT, 19i7 

(ACT I OF 1948) 


Statement of Objects and Bbasons. 


“The Bill provides for the enlargement of the appel- 
late jurisdiction of the Federal Court in civil cases to 
the fullest extent permissible under section 206 of the 
Government of India Act, 1935, as now in force and 
for the abolition pro tanto of all direct appeals in such 
Gases from High Courts to His Majesty in Council 
either with or without special leave. Although owing 
to the limitations imposed by the existing constitution 
appeals to the Privy Council cannot altogether be ex- 
cluded by means of this Bill, it will when enacted have 
the effect of stopping the further flow of direct appeals 


to the Privy Council in civil cases and prepare the way 
for the abolition in due course of all appeals to that 
body. The Bill, however, does not interfere with, ap- 
peals which are pending before the Privy Council and 
the records of which have been transmitted to England 
by the High Court concerned, nor with appeals to the 
bringing of which special leave may have been granted 
by the Privy Council before the coming into force o! 
this law. These appeals are left to be disposed of by 
the Privy Council under the existing law.” 

—Gazette of India, 1947, Part V, page 609. 


1091 & 1092 A. M, 
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[THE] FEDERAL COURT (ENLABOEMENT OP JURISDICTION) ACT, 1947. 

(ACT I OF 1948)^ 


[Stk January, 1948 J 

An Act to provide for the enlargement of the appellate jurisdiction of the Federal 

Court in civil cases. 


Whereas it is expedient to provide for the 
enlargement of the appellate jurisdiction of the 
Federal Court in civil cases ; 

It is hereby enacted as follows : — 

[a] This Act is applied to^ 

(1) the Ghota Nagpur Division and the Santal Par- 
ganas District — see Bihar Gazette, 1948, Part II page 
M7 

(ii) the Darjeeling District on and from 15-7-1948 
subject to certain modifications — see Calcutta Gazette, 
1948, Part I, page 914 ; 

(iii) all the partially excluded areas in 0. P. & Berar 
subject to certain modifications — see C, P. & Berar 
Gazette, 1948, Part I, page 161 ; 

(iv) all the partially excluded areas in the Province 
of Orissa subject to certain modifications — see Orissa 
Gazette, 194^ Bart III, page 641 ; 

(v) excluded and partially excluded areas in the 
Province of Madras subject to certain modifications — 
see Fort St. George Gazette, 1948, Part I, page 1106. 

1. (1) This Act may be called the Federal 

Short title and Court (Enlargement of Ja- 
eommencement, risdiction) Act, 1947. 

(2) It shall come into force on the first day 
of February, 1948, which day is hereinafter re- 
ferred to as “the appointed day.” 

DefimUons* 2. In this Act, — ■ 

(a) “High Court*, means any High Court to 
which the provisions of Chapter II of Fart IX of 
the Government of India Act, 1935, apply ; 

(b) '* judgment to which this Act applies” 
means any judgment, decree or final order of a 
High Court in a civil ease from which a direct 
appeal could have been brought to His Majesty 
in Council, either with or without special leave, 
if this Act had not been passed. 

Enlargement of the Federal 3. As from the 
Courtis jurisdiction, appointed day, — 

(a) an appeal shall lie to the Federal Court 
from any judgment to which this Act applies — 

(i) without the special leave of the Federal 
Court, if an appeal could have been brought to 
His Majesty in Council without special leave 
under the provisions of the Code of Civil Pro- 
cedure, 1903, or of any other law in force im- 
mediately before the appointed day, and 

(ii) with the special leave of the Federal 
Court in any other case ; 

(h) in any such appeal as aforesaid it shall be 
competent for the Federal Court to consider any 
ijueation of the nature mentioned in sub. section 
(1) of section 205 of the Government of India 
Act, 1935, and 

(c) no direct appeal shall lie to His Majesty 
in Council, either with or without special leave, 
irom any such judgment. 


4. All proceedings and steps taken in, and 
Gontimmnce of orders made and certificates 
certain proceedmys granted by, a High Court 
in igh ourts. connection with an ap- 

peal to His Majesty in Council from a judgmenB 
to which this Act applies shall, unless the re- 
cords pertaining to such appeal have before the 
appointed day been transmitted by the High 
Court concerned to His Majesty in Council, be 
deemed to be proceedings and steps taken, orders 
made, and certificates granted, in connection 
with an appeal from that judgment to the Fede- 
ral Court under this Act, and shall be concluded, 
or as the case may be, have effect, accordingly, 


5. Every application to His Majesty in Coun® 

^ Pending appUca- cii for special leave to ap- 
tions for special peal from a judgment to 
leave to appeal, which this Act applies re^ 
maining undisposed of immediately before the 
appointed day shall on that day stand transfer^ 
red to the Federal Court by virtue of this Acts, 
and shall be disposed of by that Court as if it 
had been an application duly made to that 
Court for special leave to appeal from the said- 
judgment. 


6. The provisions of the Code of Civil Proce- 
Modification of dure, 1908, and of any othes 
existing lam, law in force immediately 

before the appointed day relating to direct ap- 
peals in civil oases to His Majesty in Council 
shall, as from that day, have effect in relation to 
any appeal from a judgment to which this^Act 
applies as if in the said provisions, for all re« 
ferences to His Majesty in Council, there has 
been substituted references to the Federal Court-. 


7. The preceding provisions of this Act shall 

Savings, not apply to any appeal — . 

(a) which immediately before the appointed 
day is pending before His Majesty in Council, 
if the records pertaining to such appeal have 
before that day been transmitted by the High 
Court concerned to His Majesty in Council, or 

(b) to the bringing of which to His Majesty 
in Council special leave has been granted before 
the appointed day ; 

and any such appeal may be disposed of by His 
Majesty in Council as if this Act had not been 


passed. 

Registrar's certi- 
fxcate to he conclu- 
sive as to fact of 
transmission of re- 
cords. 


8. If any question arises 
under S. 4 or S. 7 whether 
the records pertaining to an 
appeal have before the ap*- 
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pointed day been transmitted by the High that they have been transmitted or not transmit- 
Oourt concerned to His Ikajesty in Council a ted before the appointed day* shall be conclu- 
certificate of the Eegistrar of the High Court give evidence on the quescion. 


[THE INDIAN] FINANCE ACT, 1958 
(ACT XX OF 1958.)" 

[30th March 1948J 

An Act to give effect to the financial proposals of the Central Government for the 
year beginning on the first day of Ap^nl^ 1948, 


Whbkeas it is expedient to discontinue the 
duty on salt manufacture in, or imported into, 
the Provinces of India, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, 
to alter certain duties of customs and excise, to 
levy certain additional duties of customs and 
excise, to fix rates of, and make certain provi- 
sions relating to, income-tax and super-tax, and 
to continue, subject to certain modifications, for 
a period of one year the tax imposed by the 
Business Profits Tax Act, 1947 ; 

It is hereby enacted as follows: — 

[a] For the Report of the Select Committee, see 
Gazette of India, 1948, Part Y, page 266. 

The Act is applied to— 

(a) the Chota Nagpur Division and the Santal Parga- 
nas District with efiect from 1-4-1948 — see Bihar 
Gazette, 1948, Estra-ord., dated 1-4-1948; 

(b) the partially excluded areas in the Province of 
Bombay from 1*4*1948— se.j Bombay Gazette, 1948, 
Part IV-A, page 147 ; 

(c) the Darjeeling District on and from 1*4-1948 ^see 
Calcutta Gazette, 1948, Part I, Extra., page 375 ; 

(d) all the partially excluded areas in the 0. P. and 
Berar subject to certain modifications — see C, P. and 
Berar Gazette, 1948, Part 1, page 183 ; 

(e) the provisions of sections 1, 2, 7, 8 and 9 of the 
Act shall apply to the excluded area of Lahaul (East 
Punjab) and sections 1 and 7 shall apply to the excluded 
area of Spiti (East Punjab) with effect from 24-4-1948 
—see East Punjab Gazette, 1948, Part I, page 421; 

(f) all partially excluded areas in the Province of 
Madras subject to certain modifications — see Fort St. 
Geo. Gazette, 1948, Part I, page 281. 

Short me 1. (l) This Act may be called 
an^ extent the Indian Finance Act, 1948. 

(2) It extends to all the Provinces of India. 

2. For the year beginning on tbe^lst day of 

Discontinuance of April, 1948, no duty shall be 

salt duty, levied on salt manufactured 

in, or imported by sea or by land into, the Pro- 
Vinces of India. 

3. For the year beginning on the 1st day of 

Inland postage April, 1948, the Schedule 

rates. contained in the First Sche- 

dule to the Indian Finance Act, 1945, shall again 
be inserted in the Indian Post Office Act, 1898, 
as the First Schedule to that Act. 

Alter ation of 'cer- 5. In the First Schedule 
tain duties of cus- to the Indian Tariff Act, 


(a) in Item No. 24, for the entry in the fourth 
column the entry “Rs. 13 per lb.” shall be sub- 
stituted; 

(h) in Item No, 24 (l), in the entry in the 
fourth column, for the letters and figures 
”Rs. 7-8”, the letters and figures ‘*Rs. 12-8’* shall 
be substituted; 

(c) in Item No. 24 (2), in the entry in the 
fourth column, for the words, letters and figures 
“Rs. 18-12 per thousand or Rs. 7-8 per lb.” the 
words, letters and figures “Es. 31-4 per thousand 
or Rs. 12-8 per lb.” shall be substituted; and 

(d) in Item No, 75 (l), for the figures “37i” 
in the fourth column, the figures “50” shall be 
substituted, and for the figures “so” in the fifth 
column, the figures “42i” shall be substituted, 

5. Where any goods chargeable with a duty 
, Additional dukes of customs under the First 

of customs. Schedule to the Indian 

Tariff Act, 1934, or under the said Schedule read 
with any notification of the Central Governmenc 
for the time being in force, are assessed to duty, 
there shall, up to the 31st day of March, 1949, be 
levied and collected as an addition to®", and in 
the same manner as, the total amount so char- 
geable — 

(a) sum equal to one-half of such amount, 
in the case of goods comprised in Items Nos. 22 
(3) and 22 (4) and sub-items (a), (c) and (d) of 
Item No. 22 (6) of the said Schedule, and 

{h) a sum equal to one-fifth of such amount, 
in any other case ; 

Provided that such additional duty of customs 
shall not be levied and collected on the goods 
specified in the First Schedule to this Act. 

6. In the Second Schedule to the Indian 

Imposition and Tariff Act, 1934, Items Nos» 6 

alteration of cer- and 7 shall be omitted, and 
tain export duties, in lieu thereof, the following 
Items shall be inserted, namely; — 

“6. Cloth of any description manu- 
factured either wholly from cotton, or 
partly from cotton and partly from 
any other substance and containing 
not less than ten per cent, of cotton 
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by weight, bat excluding cloth of hand- 
loom manufacture. . , . . 

7. Manganese ore , , . 

8. Oil seeds 

9. Vegetable oils 


25 per cent, 
ad valor B7}i, 

25 per cent. 

ad valorem, 

Es. 80 per ton. 
Es. 160 per ton.’* 


Imfosikon and 1, (l) In the First Sohe- 
alternahon of cer- dale to the Central Excises 
tarn dukes of excise, 

(a) in each o! the sub-items (i) and (2) of 


Item No. 2, — 

(i) clause (i) shall be omitted, 

(i?) clauses (ti), (%i%) and {m) shall be re- 
numbered as clauses {%), (ii) and (in) respec- 
tively, and 

(iii) in clause (i) as so renumbered, the 
words “more than forty, but” shall be omitted ; 

(L) in Item No. 9, — 

(ij lor the entry in the third column against 
sub.item I (2) (b), the entry “Twelve annas** 
shall be aabstituted : 

(ii) In the entries in the third column against 
sub.item I (3), for the words “Nine annas** at 
both places where they occur, the words “Twelve 
annas*’ shall be substituted, and lor the words 
“Three annas”, at all the three places where 
they occur, the words "Pour annas’* shall be 
substituted ; and 

( lii ) In sub-item II, before the words “Cigars”, 
the brackets and figure “(l)” shall be inserted, 
and to that sub-item, the following shall be 
added, namely:— 


“(2) Cigarettes of which the value — 

Per thousand 

(%) exceeds Es. 50 a thousand 


(%%) exceeds Es. 40 a thousand 
but does not exceed Es. 50 
a thousand. 

(%n) exceeds Es. 30 a thousand 
but does not exceed Es. 40 
a thousand, 

(iv) exceeds Es. 25 a thousand 

but does not exceed Es. 30 
a thousand. 

(v) exceeds Ks. 20 a thousand 

but does not exceed Es. 25 
a thousand. 

("wj exceeds Es. 15 a thousand 
but does not exceed Es. 20 
a thousand. 

(vii) exceeds Es. 10 a thousand 
but does not exceed Es. 15 
a thousand. 

(viu) does not exceed Ka. 10 a 
thousand. 


Twelve rupees and 
eight annas. 
Ten rupees. 


Seven rupees and 
eight annas, 

Six rupees and four 
annas. 


Five rupees. 


Three rupees and 
twelve annas. 

Two rupees and 
eight annas. 

One rupee and four 
annas.”; 


(c) in Item No. 10, for the words “Ten per 
cent” the words “Fifteen per cent.’* shall be 
substituted ; 

(d) in item No. 11, for the words “Five 
rupees’* the words “Seven rupees’* shall be sub- 
stituted ; 

(e) Item No. 12 shall be omitted ; 


(f) in Item No. 13, for the words “Two 
annas** the words “Three annas” shall be sub. 
stituted ; and 

(g) m Item No. 14, for the words “Two annas** 
the words “Three annas” shall be substituted. 

(2) In Part A of the Second Schedule to the 
Central Excises and Salt Act, 1944, the figure and 
word “2. Betel nuts” shall be omitted, and for 
the figure “3*’, the figure “2*’ shall be substituted. 

8. The following amendments shall be made 

Amendment of in the Indian Income.tax 
Act XI of 1923, Act, 1922 : — 

(1) In section 2, after clause (7)^ the follow- 
ing clause shall be inserted, namely: — 

*'(7A) ‘Indian Company’ means a company 
as defined in the Indian Companies Act, 1913, 
the registered office of which is situate in British 
India;”. 

(2) In Explanation 3 to sub-section (l) oi 
section 4, after the words “dividend paid”, the 
words “by an Indian company” shall be inser- 
ted. 

(8) In clause (xii) of sub-section (3) of 
section 4, for the figures “l948” the figures “1950” 
shall be substituted. 

(4) In sub-clause (a) of clause (vi) oi sub- 
section (2) ot section 10, for the figures “1948” 
the figures “l950” shall be substituted. 

(d) After section 16A, the following section 
shall be inserted, namely: — 

“l5B. Exemption on account of donations 
for charitable purposes.— ( 1) The tax shall not 
be payable by an assessee in respect of any sums 
paid by him as donations to any institution or 
fund which is established in British India for a 
charitable purpose and is approved by the Cen- 
tral Government for the purposes of this section: 

Provided that the total of the sums so paid is 
not less than two hundred and fifty rupees : 

Provided further that in the case of a com- 
pany this exemption shall apply onlyln respect 
of^the income-tax, and not in respect of any super- 
tax, payable by it. 

(Explanation, — In this section, ‘charitable 
purpose’ includes relief of the poor, education, 
medical relief and the advancement of any other 
object of general public utility. 

(2) The aggregate of any sums exempted 
under this section shall not exceed — 

(a) one- twentieth in the case of a company, 
and one-tenth in any other case, of the assessae’s 
total income as reduced by any portion thereof 
exempt from tax under any other provision of 
this Act, or 

(b) two hundred and fifty thousand rupees 
whichever is less. 

(3) The amount by which the tax payable by 
an assessee is reduced on account of an exemp- 
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tion under this section shall not in any ease 
exceed half the amount in respect o£ which the 
exemption is allowed under this section.” 

(6) In section 16, in clause (ii) of sub-section 
(l), for the words and figures “section 14 and 
section 15”, the words, figures and letter “sec- 
tion 14, section 15 and section 15B” shall be 
substituted; and in sub-section for the words 
“of a company” the words and brackets ‘hf the 
company (without taking into account any re- 
bate allowed or additional income-tax charged)” 
shall be substituted. 

(7) In sub-sectlon (S) of section 17, after the 
words and figures ‘‘of section 14” the words 
figures and letter ‘*or under section 15B” shall be 
inserted. 

(8) In sub-section (SB) of section 18, for the 
words “by a company” the words ‘by an Indian 
company or by a company which has made such 
effective arrangements as may be prescribed for 
the deduction of super-tax from such dividends” 
shall be substituted. 

(9) 1x1 section 19 A, after the words “every com- 
pany”, the words “which is an Indian company 
or a company which has made such effective 
arrangements as may be prescribed for the decla- 
ration and payment of dividends in British India’* 
shall be inserted. 

(10) In section 49B, for the words “such person 
shall be deemed” the words ‘‘such person shall, if 
the dividend is included in his total income, be 
deemed” shall be substituted, and for the words 
“total income of a company” the words “total 
income of the company” shall be substituted. 

(l) Subject to the provisions of sub seo- 

Income-tax and tions (S), (4)^ (5) and (6)^ 
stiver- tax* for the year beginning on 

the 1st day of April, 1948, — 

(a) income-tax shall be charged at the rates 
specified in Part I of the Second Schedule to 
this Act. and 

(b) rates of super-tax shall, for the purposes 
of section 55 of the Indian Income-tax Act, 1922 
(hererafter in this section referred to as “the 
Income-tax Act”), be those specified in Part II 
of the Second Schedule to this Act. 

(2) In making any assessment for the year 
ending on the 3ist day of March, 1949, there shall 
be deducted from the total income of an assessee, 
in accordance with the provisions of section 16A 
of the Income-tax Act, an amount equal to one- 
fifth of the earned income, if any, included in his 
total income, but not exceeding in any case four 
thousand rupees. 

(S ) In making any assessment for the year 
ending on the 3lst day of March, 1949, — 

(a) where the total income of an assessee, not 
being a company, includes any income charge- 


able under the head “Salaries” as reduced by the 
deduction for earned income appropriate thereto 
or any income chargeable under the head ‘ Inter- 
est on securities” or any income from divi- 
dends in respect of which he is deemed under 
section 49B of the Income-tax Act to have paid 
income-tax imposed in British India, the income- 
tax payable by the assessee on that part of his 
total income which consists of such inelasions 
shall be an amount bearing to the total amount 
of income-tax payable according to the rates ap- 
plicable under the operation of the Indian 
Finance Act, 1947, on his total income the same 
proportion as the amount of such inclusions bears 
to his total income ; 

(b) where the total income of an assessee, not 
being a company, includes any income charge- 
able under the head “Salaries*’ on which super- 
tax has been or might have been deducted under 
the provisions of sub- section (2) oi section 18 of 
the Income-tax Act, the super-tax payable by the 
assessee on that portion of his total income which 
consist of such inclusion shall be an amount 
bearing to the total amount of super-tax payable, 
according to the rates applicable under the opera- 
tion of the Indian Finance Act, 1947, on his total 
income the same proportion as the amount of 
such inclusion bears to bis total income. 

(4) In making any assessment for the year 
ending on the aist day of March, 1949, where the 
total income of an assessee consists partly of 
earned income and partly of unearned income, 
the super-tax payable by him shall be — 

(i) 0 X 1 that part of the earned income charge- 
able under the head “Salaries” to which clause 
(h) of sub-section (S) applies, the amount of 
super-tax computed in accordance with the pro- 
visions of that sub-section, 

(ii) on the remainder of the earned income, 
the amount which hears to the total amount of 
super- tax which would have been payable on his 
total income had it consisted w^bolly of earned 
income the same proportion as such remainder 
bears to his total income, 'plm 

(Hi) on the unearned income, the amount 
which bears to the total amount of super- tax 
which would have been payable on his total in- 
come had it consisted wholly of unearned income 
the same proportion as the unearned income 
bears to his total income. 

(5) In making any assessment for the year 
ending on the 31st day of March, 1949, — 

(a) where the total income of a company inclu- 
des any profits and gains from life insurance 
business, the super-tax payable by the company 
shall be reduced by an amount computed at the 
rate of two annas in the rupee on that part of 
its total income which consists of such inclusion; 
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(h) where the total income of an assesses, not 
being a company, includes any profits and gains 
from life insurance business, the income-tax and 
super- tax payable by the assessee on that part 
of his total income which consists of such inclu- 
sion shall be an amount bearing to the total 
amount of such taxes payable according to the 
rates applicable under the operation of the Indian 
Finance Act, 1942, on his total income the same 
proportion as the amount of such inclusion bears 
to his total income, so however that the aggre- 
gate of the taxes so computed in respect of such 
inclusion shall not in any case exceed the amount 
of tax payable on such inclusion at the rate of 
five annas in the rupee. 

fd j In cases to which section 17 of the Income- 
tax Act applies, the tax chargeable shall be de- 
termined as provided in that section, but with 
reference to the rates imposed by sub- section {'ij, 
and in accordance, where applicable, with the 
provisions of sub-sections (5^, (4) and (5) of 
this section. 

(7) For the purposes of making any deduc- 
tion of income-tax in the year beginning on the 
Isfc day of April, 1948, under sub-section (2) or 
sub-section (2B), of section 18 of the Income- 
tax Act from any earned income chargeable 
under the head “Salaries,” the estimated total 
income of the assessee under fhis head shall, in 
computing the income-tax to be deducted, be 
reduced by an amount equal to one-fifth of such 
earned income, but not exceeding in any case 
four thousand rupees, but no abatement shall 
be allowed by the person responsible for paying 
the salary in respect of any donations made by 
the assessee to which section 15B of the Income- 
tax Act is or may be applicable. 

(8) For the purposes of this section and of 
the rates of tax imposed thereby, the expression 
“total income” means total income as deter- 
mined for the purposes of income-tax or super- 
tax, as the case may be, in accordance with the 
provisions of the Income-tax Act, and the ex- 
pression “earned income” has the meaning 
assigned to it in clause (6dA) of section 2 of 
that Act. 

10. The following amendments shall be made 

Amendment of Ac ^ in the Business Profits Tax 
XXI of 1947. 1947 . — 

(l) In clause (l) of section 2, after the words 
“chargeable accounting period” the words and 
figures “ending on or before the 3lst day of 
March, 1947,” shall be inserted, and after the 
words “the period of one year” the following 
shall be inserted, namely; — 

“and, in respect of any chargeable accounting 
period beginning after the 31st day of March, 


1947, such sum as may be fixed by the Annual 
Finance Act.” 

(2) In sub. clause (a) ot clause (4) oi section 
2, for the figures “l947” the figures “1948” shall 
be substituted, and to the said clause (4), the 
following proviso shall be added, namely : — 

“Provided that where an accounting period 
falls partly before, and partly after, the^end of 
March 1947, so much of that accounting period 
as falls before, and so much of that accounting 
period as falls after, the end of March 1947, 
shall be deemed each to be a separate chargeable 
accounting period.” 

(3) In section 4, for the words “which shall 
be equal to sixteen and two- thirds per cent, of 
the taxable profits ” the following shall be sub- 
stituted, namely : — 

“which shall, in respect of any chargeable 
accounting period ending on or before the 31st 
day of March 1947, be equal to sixteen and two- 
thirds per cent, of the taxable profits, and in 
respect of any chargeable accounting period, 
beginning after that date, be equal to such per- 
eentage of the taxable profits as may be fixed 
by the Annual Finance Act.” 

11. (l) The tax imposed by section 4 of the 

Business Profits Business Profits Tax Act, 
1947, shall, in respect of 
any chargeable accounting period beginning after 
the Slst day of March, 1947, be an amount equal 
to ten per cent, of the taxable profits. 

(2) For the purposes of the said Act, “abate- 
ment” shall mean, in respect of any chargeable 
accounting period beginning after the 3lst day 
of March, 1947, a sum which bears — 

(a) in the case of a company not being a 
company deemed for the purposes of section 9 
of the said Act to be a firm, to a sum equal to 
six per cent, of the capital of the company on 
the first day of the said period, computed in 
accordance with Schedule II to the said Act, or 
two lakhs of rupees, whichever is greater, or 

(b) in any other case, to two lakhs of rupees, 
the same proportion as the said period bears to 
the period of one year. 

THE FIBST SCHEDULE 
(See section 5} 

Goods on which additional duty of 
customs is not leviaUe. 

A. Goods comprised in the following Items o! 
the First Schedule to the Indian Tarifi Act, 1934, 
namely : — 

Nos. 8 (2), 8 (3), 9 (5), 20 (1), 20 (3), 20 (4), 24, 
24 (1), 24 (2), 24 (3), 25 (1), 27 (4), 27 (5), 27 (6), 
28 (15), 28 (16), 28 (17), 28 (18), 29, 29 (1), 30 (9) 
30 (10), 43, 44, 46 (3), 61 (2), 61 (3), 62 (1), 62 (2), 63 
(30), 63 (31), 63 (32), 63 (33), 70 (2), 70 (3), 71 (7), 71 
(8), 72, 72 (1), 72 (2), 72 (3), 72 (11), 75 (1), 76 (5), 75 
(6). 75 (7), 75 (8). 
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B. Goods comprised in the following items of the 
First Schedule to the Indian Tarifi Act, 1934, when the 
Cluatoms Collector is satisfied that such goods are the 
produce or manufacture of Burma, namely.* — 

No. 7 (potatoes and onions only) and Nos. 9, 9 (3), 13 
|2), 17 and 34 (4) (a). 


THE SECOND SCHEDULE 


(See seciion 9) 
PABT I 


Rates of Income-tax 

A. In the ease of every individual, Hindu undivided 
family, unregistered firm and other association of 
persons, not being a case to which paragraph B, C or D 
of this Part applies— 


1. On the first Rs. 1500 of... 

total income 

2. On the nest Ra. 3,500 of.. 

total income 

3. On the next Rs. 5,000 of.. 

total income 

4. On the next Rs. 5,000 of.. 

total income 

5. On the balance of total.. 

income 

Provided that— 


Rate 

... Nil 

... One anna in the 
... rupee. 

... Two annas in the 
... rupee. 

... Three and a half 
... annas in the rupee. 
... Five annas in the 
... rupee; 


(i) no income-tax shall be payable on a total income 
which, before deduction of the allowance, if any, for 
earned income, does not exceed Rs. 3000 ; 

(n) the income-tax payable shall in no case exceed 
half the amount by which the total Income (before de- 
duction oi the said allowance, if any, for earned income) 
exceeds Rs. 3,000; 

(Hi) the income-tax payable on the total income as 
reduced by the allowance for earned income shall not 
exceed either— 

(a) 8 j sum bearing to half the amount by which the 
total income (before deduction of the allowance for 
earned income) exceeds Rs. 3,000 the same proportion 
as such reduced total income bears to the unreduced 
total income, or 

(b) the income-tax payable on the income so reduced 
at the rates herein specified,— 

whichever is less. 


B. In the ease of every company, not being a company 
to which paragraph 0 of this Part applies — 

Rate. 

On the whole of total income . . Five annas in the 

rupee ; 

Provided that in the case of an Indian company- 
fa ) where the total income, as reduced by seven annas 
in the rupee and by the amount, if any, exempt from 
income-tax, exceeds the amount of any dividends (in- 
cluding dividends payable at a fixed rate) declared in 
respect of the whole or part of the previous year for the 
assessment for the year ending on the 31st day of March, 
1949, and no order has been made under sub-section fl) 
of section 23 A of the Indian Income-tax Act, 1922, a 
rebate shall be allowed at the rate of one anna per 
rupee on the amount of such excess ; 

(b) where the amount of dividends referred to in 
clause (a) above exceeds the total income as reduced by 
seven annas in the rupee and by the amount, if any, 
exempt from income-tax, there shall be charged on the 
total income an additional income-tax equal to the sum, 
if any, by which the aggregate amount of income-tax 
actually borne by such excess (hereinafter referred to as 
'‘the excess dividend”) falls short of the amount calcu- 


lated at the rate of five annas per rupee on the excess 
dividend; and 

(c) the income-tax payable, after deducting any 
rebate permissible under clause (a)f but without includ- 
ing any additional income-tax chargeable under clause 
(b), shall not exceed the aggregate of— 

(^) the income tax which would have been payable 
under the provisions of paragraph C of this Part if the 
total income bad been Rs. 25,000, and 
(li) half the amount by which the total income ex- 
ceeds Rs. 25,000. 

For the purposes of clause (b) of the above proviso, 
the aggregate amount of income-tax actually borne by 
the excess dividend shall be determined as follows : — 

(i) the excess dividend shall be deemed to be out of 
the whole or such portion of the undistributed profits of 
one or more years immediately preceding the previous 
year as would be just sufficient to cover the amount of 
the excess dividend and as have not likewise been taken 
into account to cover an excess dividend of a preceding 
year ,* 

(ii) such portion of the excess dividend as is deemed 
to be out of the undistributed profits of each of the said 
years shall be deemed to have borne tax,— 

(a) if an order has been made under sub-section (l) 
of section 23A of the Indian Income-tax Act, 1922, in^ 
respect of the undistributed profits of that year, at the 
rate of five annas in the rupee, and 

(b) In respect of any other year, at the rate applic- 
able to the total income of the company for that year 
reduced by the rate at which rebate, if any, was allowed 
on the undistributed profits. 

0. In the case of every Indian company the total 
income of which does not exceed Rs. 25,000— 

Bate. 

On the whole of total income . , Two and a half annas 

in the rupee ; 

Provided that where the total income, as reduced by 
four and a half annas in the rupee and by the amount, 
if any, exempt from income-tax, exceeds the amount of 
any dividends (including dividends payable at a fixed 
rate) declared in respect of the whole or part of the 
previous year for the assessment for the year ending on 
the 31st day of March, 1949, and no order has been 
made under sub-section (I) of section 23A of the Indian 
Income-tax Act, 1922, a rebate shall be allowed at the 
rate of half anna per rupee on the amount of such 
excees. 

D. In the case of every local authority and in every 
case in which, under the provisions of the Indian 
Income-tax Act, 1922, income-tax is to be charged at 
the maximum rate— 

Rate, 

On the whole of total inconoe . . Five annas in the rupee. 
Explanation.— 'Fot the purposes of this Part,— 

(a) the expression “dividend*' shall be deemed to 
include any distribution included in that expression as 
defined in clause (6 A) of section 2 of the Indian 
Income-tax Act, 1922, and any such distribution made 
during the year ending on the 31st day of March, 1949, 
shall be deemed to have been made in respect of the 
whole or part of the previous year; 

(b) the expression “Indian company” shall have the 
meaning assigned to it in clause (7 A) of section 2 o! the 
Indian Income-tax Act, 1922. 

PART II 

Bates of Super-tax 

A. In the case oi every individual, Hindu undivided 
family, unregistered firm and other association of per- 
sons, not being a ease to which any other paragraph of 
this Part applies— 
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1. On tbe first Es. 25,000 oi total income. 

2, On the next Bs, 15,000 of total ineoms. 
S, On the next Rs. 15,000 of total income. 

4* On the next Rs. 15,000 of total income. 

5. On the next Rs. 15,000 of total income. 

6. On the next Rs. 15,000 of total income. 

7. On the next Rs. 50,000 of total income. 

8. On the next Rs. 1,00 000 of total 

income 

9. On the next Rs. 1,00,000 of total income. 
10. On the balance of total income. 


Rate, if income wholly earned 
Nil 

Two annas in the rupee. 

Three annas in the rupee. 

Five annas in the rupee. 

Six annas in the rupee. 

Six and half annas in the rupee. 
Seven annas in the rupee. 

Nine and a half annas in the 
rupee 

Ten annas in tbe rupee. 

Ten and half annas in the 
rupee. 


Sate if income wholly unearned^ 
Nil 

Three annas in tbe rupee. 

Four and a half annas in the- 
rupee. 

Six annas in the rupee. 

Seven annas in the rupee. 

Eight annas in the rupee. 

Nine annas in the rupee. 

Nine and a half annas in the 
rupee. 

Ten annas in the rupee. 

Ten and a half annas in the 
rupee. 


B. In the case of every local authority — 

Rate 

On the whole of total income . . , Two annas in the 

rupee. 

C. In the case of an association of persons being a co- 
operative society, other than the Sanikatta Salto wners’ 
Society in the Bombay Presidency, for tbe time being 
registered under the Co-operative Societies Act, 1912, or 
under an Act of a Provincial Legislature governing the 
registration of co-operative societies— 

Rate 

(1) On the first Rs. 25,000 

of total income . . . Nil 

(2) On the balance of total income Two annas in the 

rupee. 

D. In the case of every company— 


Rate 

On the whole of total income Three annas in 

the rupee. 

Provided that a rebate at the rate of one anna per 
rupee of the total income shall be allowed in tbe case of 
any company which, in respect of its profits liable tc 
tax under the Indian Income-tax Act, 1922, for the 
year ending on the Slst day of March, 1949, has made 
the prescribed arrangements— 

(a) for the declaration and payment in the Pro- 
vinces of India of the dividend payable out of such 
profits, and 

(h) for the deduction of super-tax from dividends m 
accordance with the provisions of sub-sections (3D) or 
(BE) of section 18 of the said Act, 


[THE INDIAN] FIN&SCE (SUPPLEMENTARY) ACT, 19^7. 


(ACT XLII OF 1947). 


[I8th December, 1947, 


An Act to give effect to the supplementary financial proposals of the Central 
Government for the year ending on the Slst day of March, 1948, 


Whereas ifc is expedient to impose an export 
duty on cotton cloth and yarn, and to amend 
the Cotton Textiles Fund Ordinance, 1944 (xxxiv 
of 1944); 

It is hereby enacted as follows : — 

Short title and This Act may be 

called the Indian Finance 
(Supplementary) Act, 1947. 

(2) It extends to all the Provinces of India, 
2. In the Second Schedule to the Indian 
Addition to Second Tariff Act, 1934 (XXXII of 
Schedule, Act XXXII 1934), after Item NO. 5, 
1^^^' the following items shall 

be inserted : — 

“6. Cloth of any description Annas four per 
manufactured either square yd. 
wholly from cotton or 
partly from cotton and ’ 

partly from any other 
substance and contain- 


ing not less than ten 
per centum of cotton 
by iveight. 

7. Yarn of any description Annas six perr 
manufactured either ib.” 

wholly from cotton or 
partly from cotton and 
partly from any other 
substance and contain- 
ing not less than ten 
per centum of cotton 
by weight. 

3. For section 4 of the Cotton Textiles Fund 
Amendment of Ordi- Ordinance, 1944, the foL 
nance No. XXXIV of lowing section shall be 
substituted, namely : — 
‘*4. Government's contribution to the Fund„ 
— The Central Government may from time to 
time make such contributions to the Fund as it 
thinks fit.’* 
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Statement of Objects and Reasons. 


“It has been represented that the absenoe of enabling 
provisions in the Memoranda of Association of certain 
companies precludes them from making donations to 
charitable or public funds such as the Gandhi National 
Memorial Fund, not closely connected with or incidental 
to the objects for 'which the companies may have been 
formed. The amendment of such Memoranda with a view 
to incorporating such provisions will, in the ordinary 
course, be a long process and in some cases involve con- 


siderable expense. It is desirable that such companies 
as are anxious to contribute to the Gandhi National 
Memorial Fund but are unable to do so in terms of 
their Memoranda or Articles of Association siiouid be 
enabled by law to make such donations. The scope of 
the Bill is strictly restricted to cover such donations to 
the Gandhi National Memorial Fund only.” 

— Gazette of India, 1948, Part V, page 4S8, 


[THE] GANDHI NATIONAL ME^IOEIAL FUND DONATIONS (COMPANIES) ACT, 1948 , 

(ACT XXV OF IS 48)^ 

[81st August, 104bJ 

A71 Act to enable co^npanies to make donations to the Gandhi National Memorial Faud. 


Whereas it is expedient to make provision 
for enabling companies to make donations to 
the Gandhi National Memorial Fund; 

[a] The Act is applied to the district of Darjeeling on 
and from 4'11“1948— See Calcutta Gazette, 1948, 
Part I, page 1450. 

It is hereby enacted as follows : — 

Short Mle and 1 - (l) This Act may be 
extent, called the Gandhi National 

Memorial Fund Donations (Companies) Act, 

1948. 

( 2 ) It extends to ail the Provinces of India. 


Power of companies Any company , as 

to make donations to defined in ciaii^se [Q) 
the Fund. of sub-section fl) of 

section 2 of the Indian Companies Act, 1913 
(Vll of 1913), may, notwithstanding anything 
contained in that Act, and notwithstanding that 
the Memorandum of Association or the Articles 
of Association of the Company do not enable it 
so to do, by special resolution authorise the 
making of a donation from the company’s assets 
to the Fund known as the Gandhi National 
Memorial Fund and administered by the Presi- 
dent of the Indian National Congress. 


[THE] INDUSTRIAL FINANCE CORPORATION ACT. 1948 
(ACT XY OF 1948). 


“The provision of credit for medium and long-term 
capital requirements of industry falls outside the 
normal activities of commercial banks and, in certain 
cases the usual methods of capital issue are not wholly 
practicable or suitable. In order to fill this lacuna, Indus- 
trial Finance Corporations, to provide medium and long- 


Statembnt of Objbcts^nd Reasons. 


term credit for facilitating post-war rehabilitation and 
development, have been established in several countries. 
This Bill seeks to establish a similar Corporation m 
India for the same purpose, ” 

— Gazette of India, 1946, Part Y, page 394. 


[THE] INDUSTRIAL FINANCE CORPORATION ACT, 1948 
(ACT XV OF 1948)^ 

[27ih Marche 1948,] 

An Act to establish the Industrial Finance Corporation of India. 


Whereas it is expedient to establish an 
Industrial Finance Corporation for the purpose 
of making medium and long-term credits more 
readily available to industrial concerns in India, 
particularly in circumstances where normal 
banking accommodation is inappropriate or 
recourse to capital issue methods is impracti- 
cable; 

It is hereby enacted as follows .* — 

[a] For Select Committee Report, see Gazette of 
India. 1948, Part V, page 23. 

The Act is made applicable to : — 

(a) the Chota Nagpur Division and the Santal 
Parganas District — Sec Bihar Gazetie, 1948, 
Part 11, page 1121; 


(b) partially excluded areas in the Province of 

Bombay subject to certain modifications— 
See Bombay Gazette, 1948, Part IT-A, page 
262; 

(c) all the partially excluded areas in C. P. and 

Berar subject to certain modifications—Gee 
C. P. and Berar Gazette, 1948, Part I, 
page 439; 

(d) all partially excluded areas of the Province 

of Orissa subject to certain modifications — 
See Orissa Gazette, 1948, Fart III, page 399; 

(e) excluded and partially excluded areas in the 

Province of Madras — See Fort St, George 
Gazette, 1948, Part I, page 990; 

(f) partially excluded areas in the Jounsar-Bewar 

Pargana in Dehradun district and to the 
portion of Mirzapur district which lies to 
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the South of Kaimur ranges from the date 
on which the Act comes into force in the 
Provinces in India — See U. P. Gazette, 1948, 
Part I, page 831. 

Short titUi extent i» (l) This Act maybe 
and commencefnent. Q^Iied the Industrial Finance 
Corporation Act, 1948, 

(2 ) It extends to all the Provinces of India 
and shall extend to such acceding States as shall 
by their Instrument of Accession accept the 
subjeeo-matfcer of this Act as a matter with 
respect to which the Dominion Legislature may 
make laws for such States, 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint,®’ 

(a) This sub- section read with S. 22 of the General 
Glauses Acb, 1897 — The Act came into force on 1st 
July 1948--S06 Gazette of India, 1948, Extraord, 
page 853. 

2r In this Act, unless there is anything repug- 
Inintpretation. nant in the subject or con- 
tent, — 

faj ''Board” means the Board of Directors 
of the Corporation; 

(b) "Corporation” means the Industrial 
Finance Corporation of India established by this 
Act; 

(c) "industrial concern” means any public 

limited company or co-operative society incor- 
porated by an Act of the Legislature or under 
any law for the time being in force and regis- 
tered in India and engaged in the manufacture 
or processing of goods or in mining or in the 
generation or distribution of electricity or any 
other form of power; # 

(dj "prescribed” means prescribed by rules 
or regulations made under this Act; 

( e) "Reserve Bank” means the Reserve Bank 
of India; 

"scheduled bank” means a bank for the 
time being included in the Second Schedule to 
the Reserve Bank of India Act, 1934 (il of 1934); 

(g) "underwriting” means contracting, with 
or without conditions, to subscribe for stocks, 
shares, bonds or debentures of an industrial 
eoncarn with a view to the resale of the whole 
or any part thereof, 

3, f 1) A Corporation to be called the Indus- 
EsiahUshmamt and trial Finance Corporation 
mcorporaiion of Cor^ of India shall be establi- 
porahon, purposes of 

this Act. 

(2) The Corporation shall be a body cor- 
porate by the name of the Industrial Finance 
Corporation of India, having perpetual succes- 
sion and a common seal, with power, subject to 
the provisions of the Act, to acquire and hold 
property, both movable and immovable, and 
shall by the said name sue and be sued. 


(1) The authorised capital of the Corpora- 
Share capital and tion shall be ten crorea of 
share-holders. rupees divided into twenty 

thousand fully paid up shares of five thousand 
rupees each of which ten thousand shares of the 
total value of five crores of rupees shall be 
issued in the first instance, and the remaining 
shares may be issued with the sanction of the 
Central Government from time to time as and 
when the Corporation may deem fit. 

(2 ) Of the capital issued in the first instance, 
the Central Government and the Reserve Bank 
shall each subscribe for two thousand shares. 

(S) On application made before such date® 
as may be notified by the Central Government 
in the official Gazette in this behalf, scheduled 
banks may subscribe for two thousand five 
hundred shares, and insurance companies, in- 
vestment trusts and other like financial insti- 
tutions for two thousand five hundred shares, 
and co-operative banks for one thousand shares 
of the Corporation : 

Provided that no institution shall be allotted 
more than ten per cent, of the shares reserved for 
the class of institutions to which it belongs. 

[а] That is, 11th August 1948 — See Gazette of 
India, 1948, Part I, page 825. 

(4) The allotment of shares to the applicants 
mentioned in sub- section (”5^ shall be made by 
the Board in accordance with the regulations 
made in this behalf, 

(5) If any shares referred to in sub- section 
( 3) remain unallotted, they shall be subscribed 
for by the Central Government and the Reserve 
Bank in such proportion as may be agreed on 
between them : 

Provided that the Central Government and 
the Reserve Bank may dispose of the shares 
subscribed for by them in pursuance of this 
sub-section to any scheduled bank, insurance 
company, investment trust or other like finan- 
cial inshtution or any co-operative bank to 
which shares of the Corporation may be trans- 
ferred under sub-SGotion (7). 

(б) li and when the remaining shares or any 
part thereof are issued, the Central Government 
and the Reserve Bank shall, and the institutions 
referred to in sub-section (3) oi this section may, 
subscribe for such shares in the same proportion 
as far the first issue, and the provisions of sub- 
sections (4) and ((5^ of this section shall also 
apply to such shares. 

(7) Shares of the Corporation shall not be 
transferable except to the Central Government, 
the Reserve Bank, any scheduled bank, any 
insurance company, any investment trust or 
any other like financial institution or any co- 
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operative bank in accordance with the regula- 
tions made in this behalf. 

5. The shares of the Corporation shall be 
Qiiarantee by Cen- guaranteed by the Central 

tral Government, Government as to the re- 
payment of the principal and the payment of 
the annual dividend at such minimum rate as 
may be fixed by the Central Government by 
notification published in the official Gazette at 
the time of issuing the shares. 

6. (l) The general superintendence and diree- 
Management. ^ion of the affairs and busi- 
ness of the Corporation shall be entrusted to a 
Board of Directors which, with the assistance of 
an Executive Committee and a Managing Direc- 
tor, may exercise all powers and do all acts and 
things which may be exercised or done by the 
Corporation. 

(2) The Board in discharging its functions 
shall act on business principles due regard being 
had by it to the interests of industry, commerce 
and the general public. 

(8) In the discharge of its said functions, the 
Board shall be guided by such instructions on 
questions of policy as may be given to it by the 
Central Government. 

(4 ) If any dispute arises between the Central 
Government and the Board as to whether a 
question is or is not a question of policy, the de- 
cision of the Central Government shall be final. 

(idj If the Board fails to carry out the in- 
structions on the question of policy laid down 
by the Central Government, the Central Govern- 
ment shall have the power to supersede the 
Board and appoint a new Board in its place to 
function until a properly constituted Board is 
set up. The decision of the Central Government 
as to the grounds for superseding the Board 
shall not be questioned in any Court of law. 

(l) Subject to such general or special 
Powers of Bxecu- directions as the Board 
hve Comm%ttee, may from time to time 

give, the Executive Committee shall be eompe- 
tent to deal with any matter within the compet- 
ence of the Board. 

(2) The minutes of every meeting of the 
Executive Committee shall be laid before the 
Board at its next following meeting. 

8. The Corporation may from time to time 
Advisory com- appoint one or more Advi- 
miuee. sory Committee or Com- 

mittees for the purpose of assisting the Corpora, 
tion in the efficient discharge of its functions 
and in patieular for the purpose of securing 
that those functions are exercised with due 
regard to the circumstances, conditions prevail- 
ing in and requirements of particular areas. 


Managmg 9. The managing Director 
Director, shall 

fajbe a whole time officer of the Corporation; 
(h) perform such duties as the Board may, by 
regulations, entrust or delegate to him ; 

(c) hold office for four years and be eligible 
for re-appointment ; 

(d) receive such salary and allowances as the 
Board, with the approval of the Central Govern- 
ment, may determine. 

10. The Board of Directors shall consist of 
Board of Dnectors, the following, namely; — 
(a) three Directors nominated by the Central 
Government; 

(h) two Directors nominated by the Central 
Board of the Reserve Bank; 

fcj two Directors elected in the prescribed 
manner by the scheduled banks who are share- 
holders of the Corporation; 

(dj two Directors elected in the prescribed 
manner by the share- holders of the Corporation, 
other than the Central Government, the Reserve 
Bank, the scheduled banks and co-operative 
banks; 

(ej two Directors elected in the prescribed 
manner by the co-operative banks who are 
share-holders of the Corporation; 

(fj one Managing Director appointed by the 
Central Government after consideration of the 
recommendation — 

(ij in the case of the first appointment, of 
the Central Board of the Reserve Bank; 

(uj in the case of subsequent appointments, 
of the Board : 

Provided that on the first constitution of the 
Board the Directors referred to in clauses (oj, 
(d) and (e) shall be nominated by the Central 
Government to represent the classes of share- 
holders respectively specified in the said clauses 
and Directors nominated under this proviso shall 
for the purposes of this Act be deemed to be 
elected Directors ; 

Provided further that all Directors of the 
Board first constituted other than the Managing 
Director shall retire at the end of the first year, 

Ttrm of office (A A nommated 

and reh^iement of Director shall hold office 
Directors, during the pleasure of the 

Central Government. 

(2) An elected Director shall hold office for 
four years ; 

Provided that one out of the two Directors 
elected to represent the share-holders referred 
to in each of the clauses (c), (d) and (e) of 
section 10 shall retire at the end of two years 
after the first election; the Directors so to retire 
shall be determined by lot : 



8732 


[THE] INDUSTRIAL FINANCE CORPORATION ACT, 194S [APP S3 11-18] 


Provided further that an elected Director 
shall be required to continue in his office until 
his successor has been elected : 

Provided further that a Director shall be eli- 
gible for re-election for not more than two full 
consecutive terms alter the rotation of elected 
Directors has begun. 

(5) K casual vacancy in the office of an elect- 
ed Director shall be filed by election and a 
Director bo elected shall hold office for the un- 
expired portion of the term of his predecessor : 

Provided that no casual vacancy occurring 
within three months of the date of expiry of the 
normal term of office of an elected Director 
need be filled under this sub-section. 

(4) Directors other than the Managing Direc- 
tor and not being servants of the Government 
shall be paid such fees for attending meetings of 
the Board and if they are members thereof, of 
the Executive Committee, as may be prescribed. 

(6) No act or proceeding of the Board shall 
be questioned on the ground merely of the exis- 
tence of any vacancy in, or any defect in the 
constitution of, the Board. 

Lisquahftcahon. j[2. No person shall be 
a Director who — 

(a) is a salaried official of the Corporation 
other than a Managing Director; or 

(b) is, or at any time has been, adjudicated 
insolvent or has suspended payment or has com- 
pounded with his creditors; or 

(g) k found to be a lunatic or becomes of 
unsound mind; or 

(d) is or has been convicted of any offence 
involving moral turpitude. 

13. A person shall cease to be a Director if 

Director's absence absents himself from 
from three conse- three consecutive meetings 
cutive meetings. of the Board without leave 
of absence. 

1^ . The Corporation may appoint such officers, 

Ap'pointment of advisers and employees as 
officers^ advisersx it considers necessary for 
the efficient performance of 

its functions. 

IS. (1) The Chairman of the Board shall be 

Chairman of the one of the Directors (not 
being the Managing Direc- 
tor) nominated in this behalf by the Central 
Government after considering, except in the 
ease of the nomination of the first Chairman, 
the recommendation of the Board ; 

Provided that the nomination of the Chair- 
man for any period (other than the first period) 
shall be made only after the vacancies in the 
office of Directors occurring by efflux of time in 
that period have been filled by nomination or 
election, as the case may be. 


(2) The Chairman shall hold office for two 
years or until his successor is nominated ; 

Provided that a Chairman shall, so long as he 
remains a Director, be eligible for renomination 
as Chairman. 

16. (1) The Executive Committee shall con. 

Executive Com- sist of the Managing Direc- 

tor (who shall be Chairman 
of the Committee), two Directors elected by the 
nominated Directors and two Directors elected 
by the elected Directors. 

(2) A Director elected to be a member of the 
Executive Committee shall hold office as such 
for the rest of his term of office as Director lor 
which He is so elected. 

17. (1) Meetings of the Board and of the 

Meetings of Board Executive Committee shall 

and Gornmittee. })e } 2 el (5 at such times and 
at such places as may be prescribed : 

Provided that until regulations have been 
made in this behalf such meetings shall be con- 
vened by the Managing Director. 

(2) To constitute a quorum at a meeting 
of-- 

(a) the Board, not leas than five Directors 
shall be present, of whom not less than two shall 
be nominated Directors and at least one an. 
elected Director ; 

the Executive Committee, not less than 
three members shall be present, of whom at least 
one shall be a nominated Director and one an 
elected Director. 

(3) At a meeting of the Board or of the Exe- 
cutive Committee, each Director or member of 
the Committee, as the case may be, shall have 
one vote, and in the event of an equality of 
votes, the Chairman shall have a second or 
casting vote. 

(4) No Director shall vote on any matter 
concerning an industrial concern in which he is 
directly or indirectly interested. 

(5) If for any reason the Chairman is unable 
to be present at a meeting — 

(a) of the Board, a Director (other than the 
Managing Director) authorised by the Chairman 
in writing in this behalf shall preside at that 
meeting and in default of such authorisation the 
Board may elect a Chairman to preside at that 
meeting ; 

(h) of the Executive Committee, a member 
authorised in writing by the Managing Director 
shall preside at that meeting and in default of 
such authorisation the Executive Committee 
may elect a Chairman to preside at that meeting. 

18. The Corporation shall establish its head 
^ Offices and agen- office in Delhi and offices in 

^ Bombay, Calcutta, Kanpur 
and Madras, and may, with the previous sane-. 
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tion of the Central Government, establish offices 
or agencies in other places in India. 

19. The Corporation may open Deposit Ae- 
Deyos%t Accounts, counts with the Reserve 

Bank or with any agency of the Reserve Bank 
other than a Government treasury. 

20. The Corporation may invest its funds in 
Imtsiment of the securities of the Central 

f^nds. Government or of any Pro- 

vincial Government. 

21. (l) The Corporation may issue and sell 
Borrowing po- bonds and debentures carry. 

ing interest for the purpose 
of raising its working capital ; 

Provided that the total amount of bonds and 
debentures issued and outstanding and of the 
contingent liabilities of the Corporation in the 
form of guarantees given by it or underwriting 
agreements entered into by it shall not at any 
time exceed five times the amount of the paid 
up share capital and the reserve fund of the 
Corporation. 

(2) Bonds and debentures of the Corporation 
shall be guaranteed by the Central Government 
as to the repayment) of principal and the pay- 
ment of interest at such rate as may be fixed by 
the Central Government on the recommendation 
of the Board at the time the bonds and deben- 
tures are issued. 

22. The Corporation may accept deposits 
Deposits with the from the public repayable 

Corporation, after the expiry of a period 

which shall not be less than five years from the 
date of the making of the deposit, and on such 
other terms as it thinks fit : 

Provided that the total amount of such depo- 
sits shall not at any time exceed ten crores of 
rupees. 

28. (1) The Corporation shall, subject to the 
Business which provisions of this Act, be 
the Corporation may authorised to carry on and 
transact, _ transact the following kinds 

of business, namely — 

(a) guaranteeing, on such terms and condi- 
tions as may be agreed upon, loans raised by 
Industrial concerns which — 

(i) are repayable within a period not exceed- 
ing twenty.five years, and 

(li) are floated in the public market; 

(h) underwriting the issue of stock, shares, 
bonds or debentures by industrial concerns ; 

(q) receiving in consideration of the services 
mentioned in clauses (a) and (h) such commis- 
sion as may be agreed upon ; 

(d) retaining as part of its assets any stock, 
shares, bonds or debentures which it may have 
to take up in fulfilment of its underwriting 
liabilities, so however that it disposes of the 


stock, shares, bonds or debentures so acquired as 
early as practicable and in any case within a 
period of seven years from the date of such ac- 
quisition ; 

(ej granting loans or advances to, or sub- 
scribing to debentures of, industrial concerns, 
repayable within a period not exceeding twenty 
five years from the date on which they are grant- 
ed or subscribed to, as the ease may be; and 

(f) generally, the doing of all such matters 
and things as may be incidental to or conse- 
quential upon the exercise of its powers or the 
discharge of its duties under this Act. 

(2) No accommodation shall be given under 
sub-clauses (a) and (eJ, unless it is secured by 
a sufficient pledge, morsgage, bypothecaiLion or 
assignment of Government or other securities, 
stocks, shares or secured debentures, bullion, 
movable or immovable property or other tangible 
assets in the manner prescribed by regulations. 

25. The Corporation shall not enter into any 

Limit of accom- arrangement under clauses 
modation. (a) and (e) of sub- section 

(1) oi section 23 with a single industrial concern 
for an amount equivalent in the aggregate to 
more than ten. per cent, of the paid up share 
capital of the Corporation but in no ease exceed- 
ing fifty lakhs of rupees. 

2S. (l) In entering into any arrangement 

Power to impose under section 23 with an 
conditions for ac- industrial concern, the Cor- 
commodation. poration may impose such 

conditions as it may think necessary or expedient 
for protecting the interests of the Corporation, 
and securing that the accommodation granted 
by it is put to the best use by the industrial 
concern. 

(2) Where one of the conditions imposed is 
that a Director shall be appointed by the Corpo- 
ration on the Board of Directors of the industrial 
concern to protect the interests of the Corpora- 
tion, such condition shall be valid notwithstand- 
ing anything contained in the Indian Companies 
Act, 1913, or any other law for the time being in 
force. 

Prohibited busi- 26. The Corporation 
»ess. shall not — 

(a) accept deposits except as provided by 
this Act ; 

(b) subscribe directly to the shares or stock 
of any company having limited liability : 

Provided that nothing in clause (b) shall 
affieet the right of the Corporation to acquire 
any shares, bonds or debentures of a company 
having limited liability in fulfilment of any 
underwriting agreement entered into by the Cor- 
poration. 
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27. (1) The Corporation may, lor the pur- 

Loan^ %n foreign pose of making loans or 

currency, advances to industrial con- 

cerns requiring to be financed in foreign currency, 
borroT^", with the previous consent of the Centrai 
Government, such currency through the Inter- 
nationa! Bank for Reconstruction and Develop- 
mens or otherwise, and may pledge, mortgage, 
hypothecate or assign to the said Bank or other 
foreign lender all or any part of the security 
taken by the Corporation from the industrial 
concerns for the loans or advances granted in 
foreign currency, 

(2) All loans and advances made to indus- 
trial concerns in foreign currency shall be repaid 
in the currency in which they are made or its 
equivalent in Indian currency at the rate of 
exchange prevailing at the time of repayment. 

28. ( 1) Where any industrial concern which 

Rights of Corpo- is under a liability to the 

mtwn in case of Corporation under an agree- 
ment makes any default in 
repayment or otherwise fails to comply with the 
terms of its agreement with the Corporation, the 
Corporation shall have the right to take over 
the management of the concern, as well as the 
right to sell and realise the property pledged, 
mortgaged, hypothecated or assigned to the 
Corporation, 

(2) Any transfer of property made by the 
Corporation in exercise of its powers of sale and 
realization under sub-section (1) shall vest in 
the transferee all rights in or to the property 
transferred as if the sale had been made by the 
owner of the property. 

^ (3) The Corporation shall have the same 
rights and powers with respect to goods manu- 
factured or produced wholly or partly from goods 
forming part of security held by it, as it had 
with respect to the original goods. 

(4i) Where the Corporation takes over the 
management of a concern under the provisions 
of sub-section fij, it shall be deemed to be the 
owner of such concern for purposes of suifs by 
or against such concern and shall sue and be 
sued in the name of the owner of the concern. 


29. Notwithstanding any agreement to th 
Rower to call for contrary, the Corporatio 

require an 

^ ^ industrial concern, to whic 

it has granted any loan or advance, forthwit 
to discharge in full its liabilities to the Corpora 
tion — 

(a) if i(i appears to the Board that false o 
misleading information in any material parti 
oular was given in the application for the loa] 
or advance ; or 


(b) if the industrial concern has failed to 
comply with the terms of its contract with 
the Corporation in the matter of the loan or 
advance ; or 

(c) if there is a reasonable apprehension that 
the industrial concern is unable to pay its debts 
or that proceedings for liquidation may be com- 
menced in respect thereof ; or 

(d) if the property pledged, mortgaged, hypo- 
thecated or assigned to the Corporation as secu- 
rity for the loan or advance is not insured and 
kept insured by the industrial concern to the 
satisfaction of the Corporation; or depreciates 
in value, in the opinion of the Board, by more 
than twenty per cent., and further security to 
the satisfaction of the Board is not given ; or 

(e) if, without the permission of the Board, 
machinery or other equipment, whether forming 
part of the security or otherwise, is removed 
from the premises of the industrial concern with- 
out being replaced ; or 

(f) if for any reason it is necessary in the 
opinion of the Board to protect the interests of 
the Corporation, 

30. (1) Where by reason of the breach of any 

Special provisions condition of an agreement 
for enforcement of between the Corporation 
claims by the Cor- and an industrial concern 
porahon, Corporation becomes 

entitled to call for the immediate payment of 
any loan or advance granted by it, before the 
due date or where the due date has expired, and 
the industrial concern fails to repay such loan or 
advance, any officer of the Corporation generally 
or especially authorised by the Board in this 
behalf may apply to the District Judge within 
the local limits of whose jurisdiction the indus- 
trial concern carries on the whole or a sub- 
stantial part of its business for one or more of 
the following reliefs, namely ; — 

(a) for an order for the sale of the property 
pledged, mortgaged, hypothecated or assigned to 
the Corporation as security for the loan or 
advance, or 

(h) for transferring the management of the 
industrial concern to the Corporation, or 

(g) for an ad interim injunction where there 
is apprehension of the machinery or the equip, 
ment being removed from the premises of the 
industrial concern without the permission of the 
Board. 

(2) An application under sub- sectionYij shall 
state the nature and extent of the liability of the- 
industrial concern to the Corporation, the ground 
on which it is made and such other particulars 
as may be prescribed. 

(S) When the application is for the reliefs 
mentioned in sub-clauses (a) and (c) of sub- 
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section fl j the District Judge shall pass an ad 
interim order attaching the security or so much 
of the property of the industrial concern as 
would on being sold realise in his estimation an 
amount equivalent in value to the outstanding 
liability of the industrial concern to the Corpora- 
tion together with the costs of the proceedings 
taken under this section with or without an ad 
interim injunction restraining the industrial 
concern from transferring or removing its machi- 
nery or equipment. 

(4i) Where the application is for the relief 
mentioned in sub-clause (h) of sub-section 
the District Judge shall grant an ad %nter%m 
injunction restraining the industrial concern 
from transferring or removing its machinery or 
equipment and issue a notice calling upon the 
industrial concern to show cause on a date to be 
specified in the notice why the management of 
the industrial concern should not be transferred 
to the Corporation. 

(5) Before passing any order under sub- 
section (3) or suh.section (4), the District Judge 
may, if he thinks fit, examine the officer making 
the application, 

(6) At the same time as he passes an order 
under sub-section (3), the District Judge shall 
issue to the industrial concern a notice accom- 
panied by copies of the order, the application 
and the evidence, if any, recorded by him, cal- 
ling upon it to show cause on a date to be speci- 
fied in the notice why the ad interim order of 
attachment should not be made absolute or the 
injunction confirmed. 

(7) If no cause is shown on or before the date 
specified in the notice under sub-sections (4) 
and (6)^ the District Judge shall forthwith 
make the ad interim order absolute and direct 
the sale of the attached property or transfer the 
management of the industrial concern to the 
Corporation or confirm the injunction. 

(dj If cause is shown the District Judge shall 
proceed to investigate the claim of the Corpora- 
tion and the provisions of the Code of Civil 
Procedure shall as far as practicable apply to 
such proceedings. 

(9) On an investigation made under sub-sec- 
tion ( the District Judge shall pass an order — 
(a) confirming the order of attachment and 
directing the sale of the attached property, or 
(1) varying the order of attachment so as to 
release a portion of the property from attach- 
ment and directing the sale of the remainder of 
the attached property, or 

(c) releasing the property from attachment, 
if he is satisfied that it is not necessary in the 
interests of the Corporation, or 

(d) confirming or dissolving the injunction, or 


(e) transferring the management of the in- 
dustrial concern to the Corporation or rejecting 
the claim {made in this behalf : 

Provided that when making any order under 
clause (c)i the District Judge may make such 
further orders as he thinks necessary to protect 
the interests of the Corporation, and may appor- 
tion the costs of the proceedings in such manner 
as he thinks fit : 

Provided further that unless the Corporation 
intimates to the District Judge ihat it will not 
appeal against any order releasing any property 
from attachment, such order shall not be given 
effect to until the expiry of the period xjxed 
under sub-section f 1 1 j within 'which an appeal 
may be preferred, or if an appeal is preferred 
unless the High Court otherwise directs, jfxtil 
the appeal is disposed of. 

(10) An order of attachment or sale of pro- 
perty under this section shall be carried into 
effect as far as may be practicable in the manner 
provided in the Code of Civil Procedure for the 
attachment or sale of property in execu- 
tion of a decree, as if the Corporation were the 
decree-holder. 

(11) Any party aggrieved by an order under 
sub-section (7) or sub-section (9) may, within 
thirty days from the date of the order, appeal 
to the High Court, and upon such appeal, the 
High Court may after hearing the parties pass 
such orders as it thinks proper. 

(12) Nothing in this section shall be eon- 
strued, where proceedings for liquidaiion in 
respect of the industrial concern have com- 
menced before an application is made under 
sub-section (l) as giving to the Corporation any 
preference over the other creditors of the in- 
dustrial concern not conferred on it fay any 
other law. 

(is) The functions of a District Judge under 
this section shall, in a Presidency. town, be exer- 
cised by the Chief Judge of the Small Cause 
Court. 

isiftoSyitli , 31 - The Corporation shall 

hooks of the Cor- deemed to be a bank 
•poraiion, for the purposes of the 

Banker’s Books Evidence Act, 1891. 

Disposal of 32. (l) The Corporation shall 
profits, establish a reserve fund. 

(2) After making provision for bad and 
doubtful debts, depreciation of assets and all 
other matters which are usually provided for by 
bankers, the Corporation may out of its net 
annual profits declare a dividend : 

Provided that for so long as the reserve fund 
is less than the paid up share capital of the 
Corporation and until there has been repaid to 
the Central Government such sums, if any, as 
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that Government may have paid under the 
guarantee given in pursuance of section 5 or 
under any guarantee given in pursuai oe of sub- 
section (2) of section 21, the rate of such 
dividend shall not exceed the rate guaranteed 
by the Central Government under section 5 : 

Provided farther that under no circumstances 
shall any such dividend exceed the rate of five 
per cent, per annum and if in respect of any 
financial year after the reserve fund becomes 
equal to the share capital of the Corporation 
there is after declaring a dividend at that rate 
any surplus in the net profits, such surplus shall 
bs paid to the Central Government. 

33. (l) A general meeting (hereinafter referred 
„ to as the annual general 
meeting) shall be held annu- 
ally at a place in India where there is an office 
of the Corporation within two months from the 
date on which the annual accounts of the Cor- 
poration are closed; and a general meeting may 
be convened by the Board at any other time. 

(2) The shareholders present at the annual 
general meeting shall be entitled to discuss the 
annual accounts, the report of the Board on the 
working of the Corporation throughout the year 
and the auditors’ report on the annual balance- 
sheet and accounts. 


3i. (l) The affiairs of the Corporation shall 

^udiu be audited by not less than 

two auditors qualified under section 144 of the 
Indian Companies Act, 1913, to act as auditors 
of companies who shall be appointed by the 
Central Government on such remuneration as 
the Central Government may fix, and such 
remuneration shall be paid by the Corporation. 

(2) Every auditor shall be supplied with a 
jcopy of the annual balance-sheet of the Corpora- 
tion, and it shall he his duty to examine it 
together with the accounts and vouchers relating 
thereto; and every auditor shall have a list 
delivered to him of all hooks kept by the Cor- 
poration, and shall at all reasonable times have 
access to the books, accounts and other docu- 
ments of the Corporation, and may in relation 
to such accounts examine any Director or officer 
of the Corporation. 

(3) The auditors shall make a report to the 
shareholders upon the annual balance-sheet and 
accounts, and in every such report they shall 
state whether in their opinion the balance-sheet 
is a full and fair balance-sheet containing ail 
necessary particulars and properly drawn up so 
as to exhibit a true and correct view of the state 
of the affairs of the Corporation, and in case 
they have called for any explanation or informa- 
tion from the Board whether it has been given 
and whether it is satisfactory. 


(4) The Central Government may at any 
time issue directions to the auditors requiring 
them to report to it upon the adequacy of 
measures taken by the Corporation for the pro- 
tection of its shareholders and creditors or upon 
the sufficiency of their procedure in auditing the 
affairs of the Corporation, and may at any time 
enlarge or extend the scope of the audit or direct 
that a different procedure in audit be adopted 
or direct that any other examination be made 
by the auditors if in its opinion the public 
interest so requires. 

35. (l) The Corporation shall furnish a state- 

Returns, ment in the prescribed form 

of its assets and liabilities as at the close of 
business on the last Friday of each month, or 
if that day is a public holiday under the 
Negotiable Instruments Act, 1881 (xxvi of 1881), 
as at the close of business on the preceding 
working day, to all shareholders wfi thin ten days 
from the date to which the statement relates. 

(2) The Corporation shall furnish in the pre- 
scribed form to the Central Government and to 
the Reserve Bank at least once in every year or 
as frequently as the Central Government or the 
Reserve Bank may require a classification of its 
loans and investments of loans guaranteed by it 
and underwriting agreements entered into by it. 

(8) The Corporation shall furnish to the 
Central Government and the Reserve Bank 
within two months of the close of the financial 
year a statement in the prescribed form of its 
assets and liabilities as at the close of that year 
together with a profit and loss account for the 
year and a report of the working of the Corpora, 
tion during the year, and copies of the said 
statement, account and report shall be published 
in the official Gazette and shall be laid before 
the Central Legislature. 

36. In the event of the Central Government 

Acguisition of at any time deciding to ac- 

sJiaresby the Central quire the shares held by 
Government, share-holders other than the 

Central Government and the Reserve Bank the 
share- holders shall be paid for the shares so ac- 
quired an amount equal to the paid up value of 
the shares together with a premium calculated 
at the rate of one per cent, of the paid up value 
for every year from the date of issue to the date 
of acquisition, subject to a maximum of ten 
per cent. 

37. No provision of law relating to the wind- 

L%gu%dat%on of ing up of companies or cor- 

Coryoraiion, porations shall apply to the 

Corporation, and the Corporation shall not be 
placed in liquidation save by order of the Cen- 
tral Government and in such manner as it may 
direct. 
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38. (1) Every Director shall be indemnified 

Indemnity by the Corporation against 

mf Directors. bosses and expenses in- 

curred by him in or about the discharge of his 
duties, except such as are caused by his own 
wilful act or default. 

^2) A Director shall not be responsible for 
any other Director or for any officer or servant 
of the Corporation or for any loss or expense 
resulting to the Corporation by the insufficiency 
m deficiency of value of, or title to, any property 
or security acquired or taken on behalf of the 
Corporation, or by the wrongful act of any 
person under obligation to the Corporation or by 
anything done in good faith in the execution of 
the duties of his office or in relation thereto. 

39. Every Director, auditor, officer or servant 

Bedamtion of of the Corporation shall, be- 

fideUty and secrecy, fore entering upon his duties, 
make a declaration of fidelity and secrecy in the 
form set out in the Schedule. 

^0. For the purposes of the Indian Income- 

Provision 1 elating tax Act, 1922, the Corpora- 
to income-tax and fion shall be deemed to be a 
super-tax. company within the mean- 

ing of that Act and shall be liable to income- 
tax and super-tax accordingly on its income, 
profits and gains : 

Provided that any sum paid by the Central 
G-overnment under the guarantee given in pursu- 
ance of section 5 or under any guarantee given 
in pursuance of sub.seotion (2) of section 21 shall 
not be treated as the income, profits and gains 
of the Corporation, and any interest on deben- 
tures or bon^s paid by the Corporation out of 
such sum shall not be treated as expenditure 
incurred by it : 

Provided further that in the case of any share- 
holifc^r, such portion of a dividend as has been 
paid out of any such sum advanced by the Central 
Government, shall be deemed to be his income 
from ‘^interest on securities”, declared to be 
income-tax free within the meaning of section 8 
of the said Act. 

Offences. 51. (l) Whoever in any 

bill of lading, warehouse receipt or other instru- 
ment given to the Corporation whereby security 
is given or is purported to be given to the Cor- 
poration for any accommodation granted by it 
under this Act wilfully makes any false state- 
ment, or knowingly permits any false statement 
to be made, shall be punishable with imprison- 
ment for a term which may extend to two years 
or with fine which may extend to two thousand 
rupees or with both. 

(2) Whoever without the consent in writing 
o! the Corporation uses the name of the Corpora- 
tion in any prospectus or advertisement shall 


be punishable with imprisonment for a term 
which may extend to six months or with fine 
which may extend to one thousand rupees or 
with both. 

(3) No Court shall take cognizance of any 
offence punishable under this Act otherwise than 
on a complaint in writing signed by an officer of 
the Corporation authorised by the Board in this 
behalf. 

42. The Central Government may make rules 

Power of Central not inconsistent with the 

Government to make provisions of this Act, to 
give effect to the provisions 
of this Act, and where there is any inconsistency 
between the rules and the regulations made 
under this Act the rules shall prevail. 

43, (l) The Board may, after consultation 

Power of Board to with the Reserve Bank and 

make regulations. with the previous sanction 
of the Central Government, make regulations^ 
not inconsistent with this Act to provide for all 
matters for which provision is necessary or ex- 
pedient for the purpose of giving effect to the 
provisions of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such regula- 
tions may provide for — 

(a) the holding and conduct of elections 
under this Act, including the final decision of 
doubts or disputes regarding the validity of 
elections ; 

(h) il[xQ> manner in which and the conditions 
subject to which the first allotment of shares of 
the Corporation shall be made ; 

(c ) the manner in which and the conditions 
subject to which the shares of the Corporation 
may be held and transferred, and generally all 
matters relating to the rights and duties of 
share.holders ; 

(d) the manner in which general meetings 
shall be convened, the procedure to be followed 
thereat and the manner in which voting rights 
may be exercised ; 

(e) the calling of meeting of the Board and 
of the Executive Committee, lees for attending 
meetings thereof and the conduct of business 
thereat ; 

(f) the manner and terms of issue and 
redemption of bonds and debentures by the 
Corporation ; 

( g) the conditions which the Corporation may 
impose in granting loans or advances ; 

(h) the manner of determining the sufficiency 
of the ^security taken under sub- section (2) of 
section 23 ; 

(i) the manner and conditions subject to 
which the Corporation may borrow in foreign 
currency from foreign lenders ; 

f093 & 1094 A. M, 
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(j) the forms of returns and statements re- 
quired under this Act ; 

(h) the duties and conduct of officers and 
servants and agents of the Corporation ; 

f 0 the disclosure of interest, direct or in- 
direct, of a Director in any industrial concern ; 

(m) taking over the management of and 
managing an industrial concern committing a 
breach of its agreement with the Corporation ; 

(n) appointment oi ad hoc committees for 
technical and other advice for purposes of this 
Act ; and 

(o) generally, the efficient conduct of the 
affairs of the Corporation. 

(3) All regulations made under this section 
shall be published in the official Gazette and 
shall come into force on such publication and 
shall also be laid on the table of the Legislature. 

[a.] For Begulations, see Gazette of India, 1948, 
Estraord., page 1220. 


THE SCHEDULE 


{See section 39) 


Declaration of Fidelity and Secrecy^ 


I, do declare that I will faithfully, tiuly 

and to the best of my judgment, skill and ability,^ 
execute and perform the duties required of me as a 
Director, officer, employee or auditor (as the case may 
be) of the Industrial Finance Corporation of India and 
which properly relate to any office or position in the 
said Corporation held by me. 

I further declare that I will not communicate or 
allow to be communicated to any person not legally 
entitled thereto any information relating to the afiairs 
of the Corporation nor will I allow any such person to 
inspect or have access to any books or documents 
belonging to or in the possession of the Corporation 
and relating to the business of the Corporation. 

Signature*** 

Signed before me. 


Signature...,^,,,.**. 

Designation.^.^.,**. 


Date. 


[THE INDIAN] MATRIMONIAL CAUSES (WAR MARRIAGES) ACT. 1938 

(ACT XL OF 1938) 

Statembni of Objects and Reasons. 


the course of the judgment delivered in the case 
of Mrs, Margaret Pierce v. Mr. George Albert Pierce^ 
the Additional District Judge, 24-Parganas, Calcutta, 
observed as follows: 

‘The position of a wmman domiciled in India twho 
marries a foreigner not domiciled in India appears to 
be extremely anomalous in regard to the law of divorce. 
She can apparently obtain no relief under the Indian 
Divorce Act, 1869, and, inasmuch as the Indian and 
Colonial Divorce Jurisdiction Act, 1926, is applicable 
only to parties who are British subjects domiciled in 
England and Scotland, she can obtain no relief under 
that Act either .... The anomaly of this position is 
intensified in regard to a war-time marriage contracted 
by a woman domiciled in India with a foreigner serv- 
ing temporarily in India on military duty; and inasmuch 
as not a few war-time marriages of this character must 
presumably have been contracted between women 
domiciled in this country and foreigners temporarily 
resident here during the war, it would seem that there 
is a lacuna in the present law of divorce which ought to 
be filled.* 

Under the existing law, no Couit in India has juris- 


diction to grant a decree of divorce, unless the parties^ 
are domiciled in India or in England or Scotland, In 
other cases the woman has no remedy unless she is in a 
position to institute proceedings in the country of her 
husband’s domicile. A clear case, therefore, exists on the 
merits for the enactment in India oi a counterpart of 
the Act in the United Kingdom called the Matrimonial 
Causes (War-Marriages) Act, 1944, whereby in the ease 
of a marriage celebrated during the war period, where 
the husband was at the time of the marriage domiciled 
outside India, and the wife was, immediately before the 
marriage, domiciled in India, the Indian Courts exerci- 
sing jurisdiction under the Indian Divorce Act should 
be vested with jurisdiction in relation to proceedings for 
divorce as if both parties were at all material times 
domiciled in India, Such a law would obviously apply 
only in cases where the petitioner or the resp^dent 
professes the Christian religion. Hence the rasent 
Bill. 

^ Provision is also included in the Bill for limiting the 
time within which proceedings for divorce or for nullity 
of marriage may be commenced under the Act.” 

— Gazette of India, 1948, Party, page 476. 


[THE INDIAN] MATRIMONIAL CAUSES (WAR MARRIAGES) ACT, 1948 

(ACT XL OP 1948)^ 

l8rd SepiemheTt 1948,j 

An Act to confer upon Courts temporary jurisdiction in certain matrimonial causes. 


Whbeeas it is expedient to confer upon 
Courts in the Provinces of India temporary juris- 
diction in certain matrimonial causes; 

It is hereby enacted as follows: /— 

[a] The Act is applied to— 

(a) Chota Nagpur Division and Santal Parganas 
District— See Bihar Gazette, 1948, Part II, 
page 2015; 

Ib) all partially excluded areas in the Province of 
Madras subject to certain modifications— 


Fort St. George Gazette, 1948, Part I, 
page 1047; 

(e) Jounsar-Bawar in Dehradun District and to 
the portion of Mirzapur District which lies 
xo the south of Kaimur range — See U. P. 
Gazette, 1948, Part I, page 848. 

(1) This Act may be called the Indian 
Short titU and Matrimonial Causes (War 
extent. Marriages) Act, 19i8. 

(S) It extends to all the Provinces of India.. 
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2. In this Act, unless there is anything re. 

Definitions. pugnant in the subject or 

context, — 

(a) ‘‘High Court” shall have the same mean- 
ing as in the Indian Divorce Act, 1869; 

(b) “marriage” includes a purported marriage 
which was void ah initio ^ and “husband” and 
“wife** shall be construed accordingly; 

(c) “war period” means the period commenc- 
ing on the 3rd day of September, 1939, and end- 
ing on the Slst day of March, 1946. 

3. The marriages to which this Act applies are 

Avv'^ication of marriages solemnized during 

the w^ar period, where the 
husband was, at the time of the marriage, domi- 
ciled outside India, and the wife was, im- 
mediately before the marriage, domiciled in India: 

Provided that this Act shall not apply to any 
marriage if since the solemnization thereof, the 
parties thereto have resided together in the 
country in which the husband was domiciled at 
the time of the residence. 

Explanation , — For the purposes of the above 
proviso, the whole of the United States of 
America, the whole of the United Kingdom and 
the whole of any British possession outside India 
shall each be treated as one country. 

In the case of any marriage to which this 

Temporary exien- Act applies, the High Court 
Sion of jurisdiction shall have jurisdiction in 
of High Courts. relation to any pro- 

ceedings for divorce or for nullity of marriage 


as if both parties were at all material times 
domiciled in India; and subject to the provisions 
of this Act, the provisions of the Indian Divorce 
Act, 1869, shall apply, so far as may be, in rela- 
tion to any such proceedings instituted under 
this Act as if they were proceedings instituted 
under that Act; 

Provided that this section shall not apply in 
relation to any proceedings for divorce or for 
nullity of marriage unless — 

(a) the petitioner or the respondent professes 
the Christian religion, and 

(bj the proceedings for divorce or for nullity 
of marriage are commenced not later than three 
years from the commencement of this Act. 

5. Nothing in this Act shall be deemed to ex- 

Saving. oi- alter the jurisdiction 

of the High Court in, or in relation to, any pro- 
ceedings for divorce or for nullity of marriage, 
where at the commencement of those proceedings 
the parties are domiciled anywhere in India. 

6. The validity of any decree or order made 
Certain decrees in the United Kingdom by 

and orders lo he re- virtue of the Matrimonial 
’ Causes (War Marriages) 

Act, 1944 (7 and 8 Geo. vi, o. 43) shall, by virtue 
of ibis Act, be recognised in all Courts in the 
Provinces of India. 

7. The High Court may make such rules as 
Power to make may be necessary for the 

TuUs. purpose of carrying out the 

objects of this Act. 


[THE] MIKES iHD MIKER&LS (REGULATIOK AND DEYELOPMENT) ACT, mm. 

(ACT Lin OF 19 ^ 8 ) 

Statement of Objects and Bbasons. 


“The question of Central regulation of mines and oil- 
fields and mineral development has been engaging the 
attention of Government for some time. The need for 
Central regulation was amply illustrated in the last war 
when certain key minerals had to be controlled under 
the Defence of India Act. It is now well recognised that 
a planned and uniform policy of mineral development 
is essential to economic and industrial progress. The 
Industrial Policy Resolution of the 6th April 1948 in- 
cluded minerals amongst the industries whose location 
must be governed by economic factors of all-India im- 
port or which require considerable investment or a high 
degree of technical skill and must consequently be the 
subject of Central regulation and control. 

This Bill has accordingly been drafted under Item 36 
of the Federal Legislative List of the Seventh Schedule 
to the Government of India Act, 1935, to regulate mines 
and oilfields and mineral development on the lines 
contemplated in the Industrial Policy Resolution of the 


6th April 1948* It seeks to give powers to the Central 
Government to frame rules for the regulation of the terms 
and conditions of mining leases, as also for the conserva- 
tion and development of minerals. It also provides for 
modification of existing leases on payment of compensa- 
tion. Clause 8 provides for delegation of powers to Pro- 
vincial Governments or any officers or authority as may 
be specified in this behalf, e.g. , a Coal Commission. 
Clause 11 confers powers of entry and inspection on any 
officers authorised by the Central Government id this be- 
half. Finally, there is a clause prescribing penalties for 
contravention of any of the provisions of the Act or the 
rules made thereunder. The rules made under the Act 
will be laid before the Legislature as soon as may be 
after they are made, while rules relating to compensa- 
tion to be paid for modification of existing leases will 
not be operative unless and until they are approved by 
the Legislature.'^ 

Gazette of India, 1948, Part Y, page 601, 
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[THE] MINES AND MINERALS (REGULATION AND DEVELOPMENT) ACT, 1948. 

(ACT LIII OF 1948)" 

[ 8th September^ 1948.] 

An Act to provide for the regulation of mines and oilfields and for the 
development of minerals. 


Whereas it is expedient in the public inj- 
terest to provide for the regulation of mines and 
oilfields and for the development of minerals to 
the extent hereinafter specified ; 

It is hereby enacted as follows : — 

[a] For Report of Select Committee, see Gazette of 
India, 1948, Part V, page 641. 

The Act is applied to all the partially excluded 
areas in the 0. P. and Berar subject to certain 
modifications — See C. P. & Berar Gazette, 1948, 
Part I, page 809. 

1. (l) This Act may be called the Mines and 

Short title, extent Minerals (Regulation and 

and commencement. Development) Act, 1948. 

(2) It extends to all the Provinces of India 
and also to any Acceding State for which the 
Central Legislature has for the time being the 
power to make laws as respects mines and oil- 
fields and the development of minerals. 

(3) It shall come into force on such date as 
the Central Government may, by notification in 
the official Gazette, appoint in this behalf, 

2. It is hereby declared that it is expedient 

Decimation as to interest that 

expediency of con- the Central Government 
trol hy CentioX Qov- should take under its con- 
emmenU regulation of 

mines and oilfields and the development of 
minerals to the extent hereinafter provided. 

Defimhons, 3. In this Act, unless there is 
anything repugnant in the subject or context, — 

(a) the expressions “lessor” and “lessee” 
respectively include a licensor and licensee ; 

(b) “mine” means any excavation for the 
purpose of searching for or obtaining minerals 
and includes an oil-well ; 

(c) “minerals” include natural gas and 
petroleum ; 

(d) “mining lease” means a lease granted 
for the purpose of searching for, winning, work- 
ing, getting, making merchantable, carrying 
away or disposing of minerals or for the purposes 
connected therewith, and includes an exploring 
or a prospecting license ; 

(e) “oilfield” means any area where any 
operation for the purpose of obtaining natural 
gas and petroleum, crude oil, refined oil, 
partially refined oil and any of the products of 
petroleum in a liquid or solid state, is to be or 
is being carried on. 

No mining lease to he 4, (l ) No mining lease 

mild unless it is in ac- shall be granted after 
cordanee mih thu Act. eommeueemenli of 


this Act otherwise than in accordance with the 
rules made under this Act. 

(2) Any mining lease granted contrary to the 
provisions of sub- section (l) shall be void and 
of no effect. 

5, (l) The Central Government may, by 

Power to make notification in the official 

rules as respects Gazette, make rules for 
mimng leases . gulating the grant of mining 

leases or for prohibiting the grant of such leases 
in respect of any mineral or in any area. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may provide for all or any of the following 
matters, namely ; — 

(a) the manner in which, the minerals or 
areas in respect of which and the persons by 
whom, applications for mining leases may be 
made and the fees to be paid on any such appli- 
cations ; 

(b) the authority by which, the terms on 
which, and the conditions subject to which, min- 
ing leases may be granted ; 

(c) the maximum or minimum area and the 
period for which any mining lease may be gran- 
ted, and the terms on which leases in respect of 
contiguous areas may be amalgamated ; 

(d) the fixing of the maximum and minimum 
rent payable by a lessee, whether the mine is 
worked or not. 

6. (1) The Central Government may, by 

Power to make rules notification in the offi- 

as respects mineral deve- cial Gazette, make rules 
lopment. conservation and 

development of minerals. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may provide for all or any of the following 
matters, namely : — 

(a) the regulation or prohibition of the min- 
ing, quarrying or digging for or the excavating 
or collecting of minerals from any mine or in 
any area ; 

(b) the manner in which and the persons by 
whom any minerals or any area as respects which 
the grant of mining leases is prohibited may be 
developed or worked j 

(c) the development of any mineral resources 
in any area by prescribing or regulating the use 
of any engines, machinery or other equipment ; 

(d) the regulation of the drilling, redriiling, 
deepening, shutting down, plugging and aban. 
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docing of oiiwells in an oilfield and for the 
limitation or prohibition of such operations and 
for the taking of remedial measures to prevent 
waste of or damage to oil; 

(e) the regulation of the methods of produc- 
ing oil in any oilfield, and the limitation or pro- 
hibition of such methods; 

(f) the compulsory notification of all new 
borings and shaft sinkings, and the preservation 
of boring records and specimens of cores of all 
new bore- holes; 

(g) the taking of samples from mines and 
new bore holes; 

(h) the regulation of the arrangements for the 
storage of minerals and the stocks thereof that 
may be kept by any person; 

(t) the levy and collection of royalties, fees 
or taxes in respect of minerals mined, quarried, 
excavated or collected; 

(^) the submission by the owners or lessees 
of mines of special or periodical returns and 
reports, and the forms in which and the autho- 
rities to whom such returns and reports shall be 
submitted. 

7. (1) The Central Government may, by 

Power to make notification in the official 

rules for modifica- Gazette, make rules for 
t%on of existing the purpose of modifying 
or altering the terms and 
conditions of any mining lease granted prior to 
the commencement of this Act so as to bring 
such lease into conformity with the rules made 
under sections 5 and 6 : 

Provided that any rules so made which pro- 
vide for the matters mentioned in clause (c ) of 
sub-section (2) shall not come into force until 
they have been approved, either with or without 
modificatioxjs, by the Central Legislature. 

(2) The rules made under sub-section j 
shall provide: — 

(a) for giving previous notice of the modi- 
fication or alteration proposed to be made there- 
under to the lessee, and where the lessor is not 
the Central Government, also to the lessor, and 
for affording them an opportunity of showing 
cause against the proposal; 

(b) for the payment of compensation by the 
party who would be benefited by the proposed 
modification or alteration to the party whose 
rights under the existing lease would thereby be 
adversely affected; and 

(c) for the principles on which, the manner 
in which and the authority by which the said 
compensation shall be determined. 

8. The Central Government may, by noti- 

Delegahon, fication in the official Gazette, 

direct that any power exercisable under this Act 


shall be exercised, subject to such conditions, if 
any, as may be specified therein by such officer 
or authority as may be specified in the direction, 

9. (l) Any rule made under any of the pro- 

Penalties. visions of this Act may provide 

chat any contravention thereof shall be punish- 
able with imprisonment which may extend to 
six months or with fine which may extend to 
one thousand rupees or with both. 

(2) Whoever, after having been convicted of 
any offence referred to in sub-section (l ), con- 
tinues to commit such offence shall be punish- 
able for each day after the date of the first con- 
viction during which he continues so to offend, 
with fine which may extend to one hundred 
rupees. 

10. All rules made under any of the provi- 

Buies to be laid sions of this Act shall be 

before the Legis- laid before the Central Le- 
l(iiure. gislature as soon as may 

be after they are made. 

11. (l) For the purpose of ascertaining the 

Power of mspec- position of the working, 

actual or prospective, of any 
mine or abandoned mine or for any other pur- 
pose mentioned in this Act or the rules made 
thereunder, any officer authorised by the Gen- 
tral Government in this behalf shall have the 
right to — 

(a) enter and inspect any mine; 

(b) order the production of any document, 
book, register or record in the possession or 
power of any person having the control of, or 
connected with, any mine; 

(c) examine any person having the control 
of, or connected with, any mine. 

(2) Any officer authorised by the Central 
Government under sub-section (1) shall be 
deemed to be a public servant within the mean- 
ing of section 21 of the Indian Penal Code, 1860. 

12. The Central Government may, if satisfied 

Bolaxation of rules that it is in the public 

in special cases. interest so to do, authorise 

in any case the granting of any mining lease or 
the working of any mine on terms and condi- 
tions different from those laid down in the rules 
made under sections 5 and 6. 

13. The provisions of this Act shall be bind- 

Act to be binding ing on the Crown, wbe- 

on the Crown, tber in the right of the 

Dominion or of a Province. 

14. No suit, prosecution or other legal pro- 

Proteotion of action ceeding whatever shall lie 

taken in good faith, against any person for 
anything which is in good faith done or intended 
to be done under this Act, 
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[THE] MINIMUM WAGES ACT, 1948, 

(ACT XI OF 1948.) 

Statement of Objects and Eeasons. 

‘*The jusLificatiioii for statutory fixation of minimum tion of employers and workmen. Except on initial 


wages is obvious. Such provisions which exist in more 
advanced countries are even more necessary in India, 
where workers’ organizations are yet poorly developed 
and the workers’ bargaining power is consequently 
poor. 

The Bill provides for fixation, by the Provincial 
Governments, of minimum wages for employments 
covered by the Schedule to the Bill. The items in the 
Schedule are those where sweated labour is most pre- 
valent or where there is a big chance of exploitation 
of ^ labour. After a time, when some experience is 
gained, more categories of employments can be added 
and the Bill provides for additions to the Schedule. 
A higher period is allowed for fixation of minimum 
wages for Agricultural labour as administrative diffi- 
culties in this case will be more than in the other 
employments covered by the Schedule. The Bill also 
provides for periodical revision of the wages fixed. 

Provision has been made for appointment of Advisory 
Committees and Advisory Boards, the latter for co- 
ordination of .work of the Advisory Committees. The 
Committees and the Boards will have equal representa- 

’[THE] MINIMUM 
(ACT XI 

An Act to provide for fixing minimum 

Wheebas ill is expedient to provide for fix- 
ing minimum rates of wages in certain employ- 
ments; 

It is hereby enacted as follows:— 

[a.] For Select Committee Report, see Gazette of 
India, 1948, Part V, page 55. 

This Act is applied to — 

(a) Ghota Nagpur Division and Santal Parganas 

District, see Bihar Gazette, 1943, Part II, 
page 878; 

(b) partially excluded areas in the Bombay Presi- 

dency — see Bombay Gazette, 1948, Part IV-A, 
page 399; 

(c) Darjeeling District— see Calcutta Gazette, 194:8, 

Part I, page 722; 

(d) partially excluded areas in G. P. and Berar 

subject to certain modifi.cationa — see G. P. 
and Berar Gazette, 1948, Part I, page 675. 

Short title and 1, (l) This Act may be 
Galled the Minimum Wages 
Act, 194S, 

(j2j It extends to all the Provinces of India. 
2. In this Act, unless there is anything repug- 
Interpretation, nant in the subject or con- 
text, — 

(a) * adult*', “adolescent'* and “child** have 
the meanings respectively assigned to them in 
section 2 of the Factories Act, 1934; 

(h) “appropriate Government** means — 

(i) in relation to any scheduled employment 
carried on by or under the authority of the Cen- 
tral Government by the Federal railway autbo- 
rity, or a railway company operating a Federal 
railway or in relation to a mine, oilfield or 


fixation of minimum wages, consultation with the 
Adisory Committees will be obligatory on all occasions 
of revision. 

In eases where an employer pays less than the mini- 
mum wages fixed by Provincial Governments, a sum- 
mary procedure has been provided for recovery of the 
balance with penalty and for subsequent prosecution of 
the offending party. 

It is not ordinarily proposed to make any exemptions 
in regard to employees of undertakings belonging to 
the Central Government except that difficulties might 
arise where the sphere of duty of such an employee 
covers more than one Province and when the rates of 
minimum wages fixed by the different Provinces may 
be different. For this purpose, a provision has been 
included that the minimum wages fixed by a Provin- 
cial Government will not apply to employees in any 
undertaking owned by the Central Government or 
employees of a Federal railway, except with the con- 
sent of the Central Government.” 

— Gazette of India, 1946, Part Y, page 331. 

WAGES ACT, 1948. 

OP 1948)" 

[15th March, 19i8,] 
rates of wages in certain employments, 

major port, or any corporation established by 
an Act of the Central Legislature, the Central 
Government; and 

(i%) in relation to any other scheduled em- 
ployment, the Provincial Government; 

(c) "competent authority” means the autho- 
rity appointed by the appropriate Government 
by notification in its official Gazette to ascertain 
from time to time the cost of living index num- 
ber applicable to the employees employed in 
the scheduled employments specified in such 
notification; 

(A) “cost of living index number’* in relation 
to employees in any scheduled employment in 
respect of which minimum rates of wages have 
been fixed, means the index number ascertained 
and declared by the competent authority by 
notification in the official Gazette to be the cost 
of living index number applicable to employees 
in such employment; 

(e) “employer” means any person who em- 
ploys, whether directly or through another per- 
son, or whether on behalf of himself or any 
other person, one or more employees in any 
scheduled employment in respect of which 
minimum rates of wages have been fixed under 
this Act, and includes, except in sub- section (S) 
of section 26, — 

(i) in a factory where there is carried on any 
scheduled employment in respect of which mini- 
mum rates of wages have been fixed under this 
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Act, any person named under clause fe ) of sub- 
section flj of section 9 of the Factories Act, 
1934, as manager of the factory ; 

( ii) in any scheduled employment under the 
control of any Government in India in respect 
of which minimum rates of wages have been 
fixed under this Act, the person or authority 
appointed by such Government for the super- 
vision and control of employees or where no per- 
son or authority is so appointed, the head of the 
Department; 

(Hi) in any scheduled employment under any 
local authority in respect of which minimum 
rates of wages have been fixed under this Act, 
nhe person appointed by such authority for the 
supervision and control of employees or where 
no person is so appointed, the chief executive 
officer of the local authority; 

(iv) in any other case where there is carried 
on any scheduled employment in respect of 
which minimum rates of wages have been fixed 
under this Act, any person responsible to the 
owner for the supervision and control of the 
employees or for the payment of wages; 

if) “prescribed” means prescribed by rules 
made under this Act; 

(gj “scheduled employment” means an em- 
ployment specified in the Schedule, or any pro- 
cess or branch of work forming part of such 
employment; 

(h) “wages” means all remuneration, capable 
of being expressed in terms of money, which 
would, if the terms of the contract of employ- 
ment, express or implied, were fulfilled, be paya- 
ble to a person employed in respect of his em- 
ployment or of work done in such employment, 
but does not include — 

(i) the value of — 

(a) any house accommodation, supply of 
light, water, medical attendance, or 

(b) any other amenity or any service exclu- 
ded by general or special order of the appropriate 
‘Government; 

(ii) any contribution paid by the employer 
to any Pension Fund or Provident Fund or 
under any Scheme of social insurance; 

(Hi) any travelling allowance or the value 
of any travelling concession; 

(tv) any sum paid to the person employed to 
defray special expenses entailed on him by tbe 
nature of his employment; or 

(v) any gratuity payable on discharge; 

(i) “employee” means any person who is em- 
ployed for hire or reward to do any work, skill- 
ed, or unskilled, manual or clerical, in a schedu- 
led employment in respect of which minimum 
rates of wages have been fixed; and includes an 
outworker to whom any articles or materials 


are given out by another person to be made up, 
cleaned, washed, altered, ornamented, finished, 
repaired, adapted or otherwise processed for sale 
for the purposes of the trade or business of thafi 
other person where the process is to be carried 
out either in the home of the outworker or in 
some other premises not being premises under 
the control and management of that other 
person; and also includes an employee declared 
to be an employee by the appropriate Govern, 
ment; but does not include any member of the 
armed forces of the Crown. 

Fixing of mini- 3. (l) The appropriate 
mutn rates of wages. Government shall, in the 
manner hereinafter provided, — 

(a) fix, before the expiry of three years in 
the case of an employment specified in Part II 
of the Sj3hedule, or two years in any other case, 
from the commencement of this Act or, as the 
ease may be, from the date of the notification 
under section 27 including the employment in 
tbe Schedule, tbe minimum rates of wages paya- 
ble to employees employed in all scheduled 
employments; 

(h) review at such intervals as it may think 
fit, such intervals not to exceed five years, the 
minimum rates of wages so fixed and revise the 
minimum rates, if necessary: 

Provided that the appropriate Government 
shall not be required to fix minimum rates of 
wages in respect of any scheduled employment 
in which there are in the whole Province less 
than one thousand employees engaged in such 
employment. 

(2) The appropriate Government may fix — 

(a) ^ minimum rate of wages for time work 
(hereinafter referred to as “a minimum time 
rate”); 

(h) a minimum rate of wages for piece work 
(hereinafter referred to as “a minimum piece 
rate”), 

fcj a minimum rate of remuneration to apply 
in the case of employees employed on piece work 
for the purpose of securing to such employees a 
minimum rate of wages on a time work basis 
(hereinafter referred to as “a guaranteed time 
rate”); 

(dj) minimum rate (whether a time rate or 
a piece rate) to apply in substitution for tbe 
minimum rate which would otherwise be appli- 
cable, in respect of overtime work done by 
employees (hereinafter referred to as “overtime 
rate”), 

(8) In fixing or revising minimum rates of 
wages under this section, — 

(a) different minimum rates of wages may be 
fixed for — 

(i) different scheduled employments; 
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(a) different classes of work in the same 
scheduled employment; 

(in ) adults, adolescents, children and appren. 
Mces; 

(iv) different localities; 

(b) minimum rates of wages may be fixed by 
the hour, by the day or by any larger wage 
period as may be prescribed: 

Provided that where any wage periods have 
been fixed under section 4 of the Payment of 
Wages Act, 1936, minimum wages shall be fixed 
in accordance therewith. 

(l) Any minimum rate of wages fixed or 

M%nimwn rate of revised by the appropriate 
Government in respect of 
scheduled employments under section 3 may 
consist of — 

(1) a basic rate of wages and a special allow- 
ance at a rate to be adjusted, at such intervals 
and in such manner as the appropriate Govern- 
ment may direct, to accord as nearly as practi- 
cable with the variation in the cost of living 
index number applicable to such workers (here- 
in after referred to as the “cost of living allow- 
ance’’); or 

(ii) a basic rate of wages with or without the 
cost of living allowance, and the cash value of 
the concessions in respect of supplies of essential 
commodities at concession rates, where so autho- 
rised; or 

(Hi) an all-inclusive rate allowing for the 
basic rate, the cost of living allowance and the 
cash value of the concessions, if any. 

(2) The cost of living allowance and the 
cash value of the concessions in respect of sup- 
plies of essential commodities at concession rates 
shall be computed by the competent authority at 
such intervals and in accordance with such 
directions as may be specified or given by the 
appropriate Government, 

5. (1) In fixing minimum rates of wages in 

Procedure for i^espect of any scheduled 
fixing minimum employment for the first 
time under this Act, the 
appropriate Government shall either — 

(a) appoint a committee to hold enquiries and 
advise it in this behalf with such sub- committees 
for different localities as it may deem expedient 
to assist such committee, or 

(b) by notification in the official Gazette, 
publish its proposals for the information of 
persons likely to be affected thereby and specify 
a date, not less than two months from the date 
of the notification, on which the proposals will 
be taken into consideration, 

(2) After considering the advice of the 
committee appointed under clause of sub- 
section (l), or as the case may be, all represen- 


tations received by it before the date specified in 
the notification under clause (b) of that sub- 
section, the appropriate Government shall, by 
notification in the official Gazette, fix the mini 
mum rates of wages in respect of each scheduL 
ed employment, and unless such notification 
otherwise provides, it shall come into force on the 
expiry of three months from the date of its issue,, 

6. For the purpose of revising minimum rates 

Advisory Gommit‘ of wages fixed under this 

tees and sub-corn- A.ct, the appropriate Gov« 
ernment shall appoint as 
many advisory committees and sub-committees 
as it considers necessary 'to inquire into the con- 
ditions prevailing in any scheduled employment 
and to advise the appropriate Government In 
making such revision in respect of that employ^ 
ment. 

7 . For the purpose of eo ordinating the work 

Advisory Board. of committees, sub-Commit» 

tees, advisory committees and advisory sub- 
committees appointed under sections 5 and 6 and 
advising the appropriate Government generally 
in the matter of fixing and revising minimumi 
rates of wages, the appropriate Government shall 
appoint an Advisory Board. 

8. (l) For the purpose of advising th© 

Central Advisory Central and Provincial 

Board, Governments in the mattera 

of the fixation and revision of minimum ratea 
of wages and other matters under this Act and 
for co-ordinating the work of the Advisory 
Boards, the Central Government shall appoint a 
Central Advisory Board. 

(2 ) The Central Advisory Board shall consist 
of persons to be nominated by the Central 
Government representing empoiyers and emplo- 
yees in the scheduled employments, who shall be 
equal in number, and independent persons not 
exceeding one- third of its total number of mem-, 
bers; one of such independent persons shall be 
appointed the Chairman of the Board by the 
Central Government. 

9. Each of the committees, sub-committees^ 

Composition of advisory committees, advi-' 

Committees, etc, soxy sub-committees and 
the Advisory Board shall consist of persons to be 
nominated by the appropriate Government repre- 
senting employers and employees in the sehedu- 
led“employments, who shall be equal in number^ 
and independent persons not exceeding one- third 
of its total number of members; one of such 
independent persons shall be appointed th© 
Chairman by the appropriate Government. 

10 . (l) Before revising any minimum wage© 

Procedure for re- fixed under this Act, the ap» 

vision of mini’ propriate Government shall 
mum rates of wages, consult all advisory com- 
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mittees appointed under section 6 to inquire into 
the conditions prevailing in the scheduled employ- 
ment concerned, and the Advisory Board also. 

(2) Kevisions of minimum wages shall be 
notified by the appropriate Government in the 
official Gazette, and unless the notification other- 
wise provides, it shall come into force on the 
expiry of three months from the date of its issue. 

41. (l) Minimum wages payable under this 

Wages m hmd. Act shall be paid in cash. 

Where it has been the custom to pay 
wages wholly or partly in kind, the appropriate 
Government being of the opinion that it is neces- 
sary in the circumstances of the case may, by 
notification in the official Gazette, authorise the 
payment of minimum wages either wholly or 
partly in kind. 

(3) If the appropriate Government is of the 
opinion that provision should be made for the 
supply of essential commodities at concession 
rates, the appropriate Government may, by 
notification in the official Gazette, authorise the 
provision of such supplies at concession rates. 

(4) The cash value of wages in kind and of 
concessions in respect of supplies of essential 
commodities at concession rates authorised 
under sub-sections (2) and (8) shall be estimated 
in the prescribed manner. 

12. Where in respect of any scheduled 

Payment of mini- employment a notification 
mumrates of wages, under section 5 or section 10 
is in force, the empolyer shall pay to every 
employee engaged in a scheduled employment 
under him wages at a rate not less than the 
minimum rate of wages fixed by such notifica- 
tion for that class of empolyees in that employ- 
ment without any deductions except as may be 
authorised within such time and subject to such 
conditions as may be prescribed. 

(2) Nothing contained in this section shall 
affect the provisions of the Payment of Wages 
Act, 1933. 

43. In regard to any scheduled employment 

Fixing hours for minimum rates of wages in 
a normal worhing respect of which have been 
;Qxed under this Act, the ap- 
propriate Government may — 

fctj fix the number of hours of work which 
shall constitute a normal working day, inclusive 
of one or more specified intervals; 

(b) provide for a day of rest in every period 
of seven days which shall be allowed to all 
employees or to any specified class of employees 
and for the payment of remuneration in respect 
of such days of rest ; 

(c) provide for payment for work on a day 
of rest at a rate not less than the overtime rate. 


14. (l) Where an employee, whose minimum 

Overtime. rate of wages is fixed under 

this Act by the hour, by the day or by such a 
longer wage- period as may be prescribed, works 
on any day in excess of the number of hours 
constituting a normal working day, the emplo- 
yer shall pay him for every hour or for part of 
an hour so worked in excess at the overcime 
rate fixed under this Act or under any law of the 
appropriate Government for the time being in 
force, whichever is higher, 

(2) Nothing in this Act shall prejudice the 
operation of the provisions of section 47 of the 
Factories Act, 1934 in any case where those pro- 
visions are applicable. 

15. If an employee whose minimum rate OS' 

Wages of worker ^^§^3 has been fixed under 

who ivories for less this Act by the day works 
than normal tuorh- on any day on which he 
was employed for a period 
less than the requisite number of hours consti- 
tuting a normal working day, he shall, save as 
otherwise hereinafter provided, be entitled to 
receive wages in respect of work done by him 
on that day as if he had worked for a full 
normal working day : 

Provided, however, that he shall not be enti- 
tled to receive wages for a full normal working 
day — 

(i) in any case where his failure to work is 
caused by his unwillingness to work and not by 
the omission of the employer to provide hirm 
with work, and 

(a) in such other cases and circumstances 
may be prescribed. 

16. Where an employee does two or more 

Wages for two or classes of work to each of 

more classes of work, which a different minimum 
race of wages is applicable, the employer shall 
pay to such employee in respect of the time 
respectively occupied in each such class of work, 
wages at not less than the minimum rate in 
force in respect of each such class. 

17. Where an employee is employed on piece 

Minimum time work for which minimum 

rate ivages for piece time rate and not a mini- 
mum piece rate has been 
fixed under this Act, the employer shall pay to 
such employee wages at not less than the mini- 
mum time rate. 

18. (l) Every employer shall maintain such 

Maintenance of registers and records giving 

registers and re- such particulars of emplo- 
yees employed by him, the 
work performed by them, the wages paid to them, 
the receipts given by them and such other parti- 
culars and in such form as may be prescribedc 
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( 2 ) Every employer shall keep exhibited, in 
such manner aa may be prescribed, in the factory, 
workshop or place where the employees in the 
scheduled employment may be employed, or in 
the case of out workers, in such factory, work- 
shop or place as may be used forgiving out- work 
to them, notices in the prescribed form contain- 
ing prescribed particulars. 

(Sj The appropriate Government may, by 
rules made under this Act, provide for the issue of 
wage books or wage slips to employees employed 
in any scheduled employment in respect of which 
minimum rates of wages have been fixed and pres- 
cribe the manner in which entries shall be made 
and authenticated in such wage books or wage 
slips by the employer or his agent. 

19. ( 1 ) The appropriate Government may, 

Inspectors. by notification in the official 

Gazette, appoint such persons as it thinks fit to 
be Inspectors for the purposes of this Act, and 
define the local limits within which they shall 
exercise their functions, 

(2) Subject io any rules made in this behalf, 
an Inspector may, within the local limits for 
which he is appointed — 

(a) enter, at all reasonable hours, with such 
assistants (if any), being persons in the service of 
the Grown or any local or other public authority, as 
he thinks fit, any premises or place where emplo- 
yees are employed or work is given out to out- 
workers in any scheduled employment in respect 
of which minimum rates of wages have been fixed 
under this Act, for the purpose of examining any 
register, record of wages or notices required to be 
kept or exhibited by or under this Act or rules 
made thereunder, and require the production 
thereof for inspection; 

(b) examine any person whom he finds in 
any such premises or place and who, he has 
reasonable cause to believe, is an employee emplo- 
yed therein or an employee to whom work is 
given out therein; 

(g) require any person giving out- work and 
any out- workers, to give any information, which 
is in his power to give, with respect to the 
names and addresses of the persons to, for and 
from whom the work is given out or received, 
and with respect to the payments to be made 
lor the work; 

(d) take copies of any register, record of 
wages or notices or of any portions thereof; and 

(e) exercise such other powers as may be 
prescribed. 

( 3 ) Every Inspector shall be deemed to be a 
public servant within the meaning of the Indian 
Penal Code (xhV of i860). 

20. ( 1 ) The appropriate Government may, 
Clams, l)y notification in the offi- 


cial Gazette, appoint any Commissioner for 
Workmen’s Compensation or other officers with 
experience as a Judge of a Civil Court or as a 
stipendiary Magistrate to be the Authority to 
hear and decide for any specified area all claims 
arising out of payment of less than the minimum 
rates of wages to employees employed or paid 
in that area. 

( 2 ) Where an employee is paid less than the 
minimum rates of wages fixed for his class of 
work under this Act, the employee himself, or 
any legal practitioner or any official of a regis« 
tered trade union authorised in writing to act 
on his behalf, or any Inspector, or any person 
acting with the permission of the Authority 
appointed under sub-section (l)^ may apply to 
such Authority for a direction under sub- sec- 
tion ( 3 ) : 

Provided that every such application shall be 
presented within six months from the date on 
which the minimum wages became payable : 

Provided further that any application may 
be admitted after the said period of six months 
when the applicant satisfies the Authority that 
he had sufficient cause for not; making the ap- 
plication within such period. 

(S) When any application under sub-section 
is entertained, the Authority shall hear the 
applicant and the employer or give them an 
opportunity of being heard, and after such fur. 
ther inquiry, if any, as it may consider necessary, 
may, withoui; prejudice to any other penalty to 
which the employer may be liable under this 
Act, direct the payment to the employee of the 
amount by which the minimum wages payable 
to him exceed the amount actually paid, toge- 
ther with the payment of such compensation as 
the Authority may think fit, not exceeding ten 
times the amount of such excess and the Autho- 
rity may direct payment of such compensation 
in oases where the excess is paid by the emplo- 
yer to the employee before the disposal of the 
application. 

( 4 ) If the Authority hearing any application 
under this section is satisfied that it was either 
malicious or vexatious, it may direct that a pe- 
nalty not exceeding fifty rupees be paid to the 
employer by the person presenting the applica- 
tion. 

(5) Any amount directed to be paid under 
this section may be recovered — 

(a) if the Authority is a Magistrate, by the 
Authority as if it were a fine imposed by the 
Authority as a Magistrate, or 

(b) ii the Authority is not a Magistrate, by 
any Magistrate to whom the Authority makes 
application in this behalf, as if it were a fine 
imposed by such Magistrate. 
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(6) Every direcfeion of the Authority under 
this section shall be jBnal. 

(7) Every Authority appointed under sub- 
section (l) shall have all the powers of a Civil 
Court under the Code of Civil Procedure, 1908, 
for the purpose of taking evidence and of en- 
forcing the attendance of witnesses and compel, 
ling the production of documents, and every 
5 ^eh authority shall be deemed to be a Civil 
Court for all the purposes of section 195 and 
Chapter XXXV of the Code of Criminal Proce- 
dure, 1898. 

2 i , (l) k single application may be presen- 

Smgle application ted under section 20 on be- 
iniBspeci of a num- or in respect of any 

l&'i of employees. number of employees em- 
ployed in the scheduled employment in respect 
of which minimum rates of wages have been 
fixed and in such cases the maximum compen- 
sation which may be awarded under sub-section 
(3) of section 20 shall not exceed ten times the 
aggregate amount of such excess. 

(2) The Authority may deal with ary number 
of separate pending applications presented under 
■section 20 in respect of employees in the scheduled 
employments in respect of which minimum rates 
of wages have been fixed, as a single application 
presented under sub- section (1) oi this section 
and the provisions of that sub section shall 
apply accordingly. 

22. (1) Any employer who pays to any em- 

Penaliies and ployee less than the mini- 

frocednre. mum rates of wages fixed 

for that employee’s class of work, or less than 
the amount due to him under the provisions of 
this Act, or infringes any order or rules made 
under section 13, shall be punishable with impri- 
sonment of either description for a term which 
may extend to six months, or with fine which 
may extend to five hundred rupees, or with 
botL 

Provided that in imposing any fine for an 
offence under this sub-section, the Court shall 
take into consideration the amount of any com- 
pensation already awarded against the accused 
in any proceedings taken under section 20. 

(2) Any employer who fails to maintain a 
register or record required to be maintained 
under section 18 shall be punishable with fine 
which may extend to five hundred rupees. 

(3) No Court shall take cognizance of a com- 
plaint against any person for an offence under 
sub-section (1), unless an application in respect 
of the facts constituting the offence has been pre- 
sented under section 20 and has been granted 
wholly or in part, and the Authority granting 
such application has sanctioned the making of 
the complaint. 


(4) No Court shall take cognizance of an 
offence under sub- section (2) except on a com- 
plaint made by, or with the sanction of, an Ins- 
pector. 

(6) No Court shall take cognizance of an 
offence — 

(a) under sub-section fij, unless compiainii 
thereof is made within one month of the grant 
of sanction under sub-section (3); 

(b) under sub- section (2)^ unless complaint 
thereof is made within six months of the date 
on which the offence is alleged to have been 
committed. 

23. Where an employer is charged with an 

Eximption of em- offence against this Act, he 
player from UahiUty shall be entitled, upon 
cases, complaint duly made by 
him, to have any other person whom he charges 
as the actual offender, brought before the Court 
at the time appointed for bearing the charge; 
and if, after the commission of the offence has 
been proved, the employer proves to the satis- 
faction of the Court — 

(a) that he has used due diligence to enforce 
the execution of this Act, and 

(b) that the said other person committed the 
offence in question without his knowledge, con- 
sent or connivance, 

that other person shall be convicted of the 
offence and shall be liable to the like punish* 
ment as if he were the employer and the emplo- 
yer shall be discharged : 

Provided that in seeking to prove, as afore- 
said, the emploi^er may be examined on oath, 
and the evidence of the employer or his witness, 
if any, shall be subject to cross-examination by 
or on behalf of the person whom the employer 
charges as the actual offender and by the pro- 
secution. 


2^. No Court shall entertain any suit for the 

Bar of smU. “ f 

as the sum so claimed — 

(a) forms the subject of an application under 
section 20 which has been presented by or on 
behalf of the plaintiff, or 

(b) has formed the subject of a direction 
under that section in favour of the plaintiff, or 

(c) has been adjudged in any proceeding 
under that section not to be due to the plaintiff, 
or 

( d) could have been recovered by an appli- 
cation under that section. 


25. Any 
Contracting 


out. 


contract or agreement, whether 
made before or after the 
commencement of this Act, 
whereby an employee either relinquishes or 
reduces his right to minimum rate of wages 
or any privilege or concession accruing to him 
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under this Act shall be null and void in so far as 
it purports to reduce the minimum rate of wages 
fixed under this Act. 

26. (l) The appropriate Government may, 

Exem‘gt%ons and subject to such conditions, 
exoei^Uons. if any, as it may think fit 

to impose, direct that the provisions of this Act 
shall not apply in relation to the wages payable 
to disabled employees. 

(2) The appropriate Government may, if for 
special reasons it thinks so fit, by notification in 
the offcial Gazette direct that for such period 
as it may specify the provisions of this Act or 
any of them shall not apply to all or any class of 
employees employed in any scheduled employ- 
ment or to any locality where there is carried 
on a scheduled employment. 

(8) Nothing in this Act shall apply, to the 
wages payable by an employer to a member of 
hiS family who is living with him and is depen- 
dant on him. 

Explanation .' — In this sub-section a member 
of the employer’s family shall be deemed to 
include bis or her spouse or child or parent or 
brother or sister, 

27* The appropriate Government, after giv- 

Foiier of Provin" by notification in the 
cml Government to official Gazette not less 
add to Schedule. than three months’ notice 
of its intention so to do, may by like notifica- 
tion, add to either Part of the Schedule any 
employment in respect of which it is of opinion 
that minimum rates of wages should be fixed 
under this Act, and thereupon the Schedule 
shall in its application to the Province be deemed 
to be amended accordingly. 

28. The Central Government may give direc- 

Power 0} Central ‘“iis <^0 » Provincial Gov- 

Government to give ernment as to the carrying 
directions. into execution of this Act 

in the Province. 

29. The Central Government may, subject to 

Power of the Gen- condition of previous 

tral Government to publication by notification 
male rules. in official Gazette, make 

rules prescribing the term of office of the mem- 
bers, the procedure to be followed in the eon. 
duct of business, the method of voting, the 
manner of filling up casual vacancies in mem- 
bership and the quorum necessary for the trans- 
action of business of the Central Advisory 
Board. 

30. (l) The appropriate Government may, 

Power of appro' subject to the condition of 

priate Government previous publication, by 
to mahe rules, notification in the official 

Gazette, make rules for carrying out the pur- 
poses of this Act, 


(2) without prejudice to the generality of the 
foregoing power, such rules may — 

(a) prescribe the term of office of the mem- 
bers, the procedure to be followed in the conduct 
of business, the method of voting, the manner 
of filling up casual vacancies in membership and 
the quorum necessary for the transaction of 
business of the committees, sub-commitiees, 
advisory committees, advisory sub-committees 
and the Advisory Board; 

(h) prescribe the method of summoning wit- 
nesses, production of documents relevant to the 
subject-matter of the enquiry before the com- 
mittees, sub committees, advisory committees 
advisory sub- committees and the Advisory 
Board ; 

(c) prescribe the mode of computation of the 
cash value of wages in kind and of concessions 
in respect of supplies of essential commodities 
at concession rates ; 

(d) prescribe the time and conditions of pay 
ment of, and the deductions permissible from* 
wages ; 

(e) provide for giving adequate publicity to 
the minimum rates of wages fixed under this 
Act; 

(f) provide for a day of rest in every period 
of seven days and for the payment of remune- 
ration in respect of such day; 

’(g) prescribe the number of hours of work 
wffiich shall constitute a normal working day ; 

(h) prescribe the cases and circumstances in 
which an employee employed for a period of 
less than the requisite number of hours consti- 
tuting a normal working day shall not be enti- 
tled to receive wages for a full normal w^orking 
day; 

(i) prescribe the form of registers and records 
to be maintained and the particulars to be en- 
tered in such registers and records; 

G ) ^provide for the issue of wage books and 
wage slips and prescribe the manner of making 
and authenticating entries in wage books and 
wage slips; 

(h) prescribe the powers of Inspectors for 
purposes of this Act ; 

(l) regulate the scale of costs that may be 
allowed in proceedings under section 20; 

(m) prescribe the amount of oourt-fees pay- 
able in respect of proceedings under section 20 ; 
and 

(n) provide for any other matter which is to 
be or may be prescribed. 

THE SCHEDULE 
[See sections 2 (g) and 27] 

Part I 

1. Employment in any woollen carpet making or 
shawl weaving establishment. 
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2. Employment in any rice mill, flour mill or dal 
mill, 

8. Employment in any tobacco (including bidi mak- 
ing) manufactory. 

4. Employment in any plantation, that is to say, 
any estate which is maintained for the purpose of 
growing cinchona, rubber, tea or coffee. 

5. Employment in any oil mill. 

6. Employment under any local authority. 

7. Employment on road construction or m building 
operations. 

8. Employment in stone breaking or stone crushing, 

9. Employment in any lac manufactory. 

10, Employment in any mica works. 

11. Employment in public motor transport. 


12. Employment in tanneries and leather manufac- 
tory. 

PAET II 

1. Employment in agriculture, that is to say, in any 
form of farming, including the cultivation and tillage 
of the soil, dairy farming, the production, cultivation, 
glowing and harvesting of any agricultural or horti- 
cultural commodity, the raising of live stock, bees, or 
poultry, and any practice performed by a farmer or on 
a farm as incidental to or in conjunction with farm 
operations (including any forestry or timbering opera- 
tions and the preparation for market and delivery to 
storage or to market or to carriage for transportation 
to ruarket of farm produce). 


[THE] EiTIONlL CADET CORPS ACT, 1958. 
(ACT XXXI OF 1958) 

STx4tement of Objects and Reasons. 


“It is considered that the present University Officers 
Training Corps should be overhauled, but at the same 
time it is felt that full development of character and the 
capacity for leadership will be possible only when the 
requisite training is given to boys and girls while they 
are young and impressionable. 

The problem is essentially educational which can be 
solved adequately only if the Educational Authorities 
take an active interest m this aspect of training and 
make it an integral part of school education. A good 
beginning to achieve this end can be made by the 
introduction of cadet training in schools and univer- 


sities. With that object in view the present Bill has 
been drafted. 

These units will he officered by members of the 
teaching staff, but regular training will be imparted 
wherever necessary by trained regular officers, 

Provision is also included in the Bill for the raising 
of additional units as the exigencies of circumstances 
may require. The National Cadet Corps Committee 
recommended that open units should be constituted to 
which recruitment wixl be made from amongst boys 
earning a livelihood and the object of cl. 7 is to provide 
for such units.” 

—Gazette of India, 1948, Part Y, page 368. 


[THE] NATIONAL CADET CORPS ACT, 1948). 

(ACT XXXI OF 1948)^ 

[I6tl% April, 1948.] 

An Act to promde for the constitution of a National Cadet Corps. 


Whebeas it is expedient to provide for the 
^constitution of a National Cadet Corps ; 

It is hereby enacted as follows ; — 

[a] This Act is made applicable to : — 

(a) the Chota Nagpur Division and the Santal 
Parganas District — See Bihar Gazette, 1948, 
Part I, page 1317 ; 

(b) Darjeeling District on and from 15-7 1948 — 

Bee Calcutta Gazette, 1948, Parti, page 912: 

(c) all the partially excluded areas in C. P. and 

Berar with certain modifications — See 0. P. 
and Berar Gazette, 1948, Part I, page 518. 
Short me extent 1. ( 1) This Act may be 
and apphcation. called the National Cadet 
Corps Act, 1948. 

(2) It extends to the whole of India and 
applies to all persons enrolled or appointed under 
ibis Act, wherever they may be. 

2. In this Act, unless there is anything re- 
DefmUions. pugnant in the subject or 
context, — 

“corps” means the National Cadet Corps con- 
Btituted under this Act ; 

“enrolled” means enrolled in the Corps under 
this Act ; 

“prescribed” means prescribed by rules made 
under this Act; 


“school” includes any institution recognised 
in this behalf by the Central Government or the 
Provincial Government ; 

“university” means any university established 
by law in India and includes colleges affiliated 
to universities, intermediate colleges and such 
technical institutions of collegiate status, as are 
recognised in this behalf by the Central Govern- 
ment or the Provincial Government. 

8. There shall be raised and maintained 
ConsUtution of in the manner hereinafter 
the National Cadet provided a Corps to be de- 
signated the National Cadet 

Corps : 

Provided that the Central Government may 
establish all or any of the units of the Corps as 
and when necessary. 

5. The Central Government may constitute 
Constitution and in any Province or Acceding 
disbandment of State one or more units of 
the Corps, members of which 
shall be recruited from amongst the students of 
any university or school, and may disband or 
reconstitute any unit so constituted. 
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Division of the 5. There shall be three 
Corps into Divisions, Divisioiis of the Corps, 
namely ; — 

(1) the Senior Division, recruitment to which 
shall be from amongst the students of the male 
sex of any university ; 

( ii ) the Junior Division, recruitment to which 
shall be from amongst the students of the male 
sex of any school; and 

(iii) the Girls Division, recruitment to which 
shall be from amongst the students of the female 
sex of any university or school 

6. (1) Any student of the male sex of any 

Enrolment, university may offer him- 

self for enrolment as a cadet in the Senior Divi- 
sion, and any student of the male sex of any 
school may offer himself for enrolment as a 
cadet in the Junior Division if be is of the pre- 
scribed age or over. 

(2) Any student of the female sex of any 
university or school may offer herself for enrol- 
ment as a cadet in the Girls Division ; 

Provided that in the latter case she is of the 
prescribed age or over. 

1, Notwithstanding anything contained in this 

Central Govern' Act, the Central Govern- 
mmt map raise other ment may, by notification, 
provide for the constitution 
of any other units of the Corps in any place and 
prescribe the persona or class of persons who 
may be eligible for enrolment therein. 

8. Every person enrolled under this Act shall 

Discharge, be entitled to receive bis or 

her discharge from the Corps on the expiration 
of the period for which he or she was enrolled 
or on his or her ceasing to be borne on the roll 
of the university or school to which he or she 
may belong ; 

Provided that any person enrolled may be 
discharged at any time by such authority and 
subject to such conditions as may be prescribed*. 

9. The Central Government may provide for 

Appointment of the appointment of officers 

officers^ in or for any unit of the 

Corps either from amongst members of the staff 
of any university or school or otherwise and 
may prescribe the duties, powers and functions 
of such officers. 

10. No person subject to this Act shall by 

Duties of persons virtue of being a member 

subject to this Act. of the Corps be liable for 
active military service, but subject thereto any 
such person shall be liable, to perform such 
duties and discharge such obligations as may be 
prescribed. 


11. Any person enrolled under this Act may 

Punishment for punished for the contra. 

offences under this vention of any rule made 
. under this Act with fine 

which may extend to fifty rupees to be recover- 
ed in such manner and by such authority as 
may be prescribed. 

12. fl) The Central Government may for 

Power to appoint the purpose of advising it 

Advisory Committees, on all matters ol policy 
connected with the constitution and administra- 
tion of the Corps appoint a Central Advisory 
Committee consisting of the following persons^ 
namely, — 

(a) the Minister for Defence, who shall be 
the Chairman of the Committee; 

(h) the Secretary to the Government of 
India, Ministry of Defence, ex^officio] 

(c) the Secretary to the Government of 
India, Ministry of Education, ex officio; 

(d) the Financial Adviser, Defence, ex- 
officio; 

(e) the Chief of the Army Staff’ and Com- 
mander-in-Chief, Indian Army, ex-officio; 

(f) the Chief of the Air Staff and Air Marshal 
Commanding, Royal Indian Air Force, ex-offi- 
cio ; 

(g) the Chief of the Naval Staff and Flag 
Officer Commanding, Royal Indian Navy, ex- 
off iozo: 

(h) five non-official members to be nominated 
by the Central Government; and 

(i) two members elected by the Central 
Legislature. 

(2) The Central Government may also ap- 
point, for the same purpose as is specified in 
sub-section (I), such Provincial or State Advi- 
sory Committees as it may consider desirable 
from time to time and may prescribe their duties 
and functions, 

Power to make 13. (1 ) The Central 
rnles^ Government may make 

rules to carry out the objects of this Act. 

(2) In particular and without prejudice to the 
generality of the foregoing power such rules may - 

(a) prescribe the conditions subject to v/hich 
universities or schools shall be allowed to raise 
units under this Act ; 

(b) prescribe the persons or class of persons 
who may be eligible for enrolment under . sec- 
tion 7. 

(g) prescribe the manner in which, the period 
for which and the conditions subject to which 
any person or class of persons may be enrolled 
under this Act ; 

(d) provide for the medical examination of 
persons offering themselves for enrolmeni) under 
this Act; 
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(e) prescribe preliminary and periodical mili- 
tary training for any person or class for persons 
subject to ibis Act; 

if) prescribe the military or other obligations 
to which members of the Corps shall be liable 
when undergoing military training and provide 
generally for the maintenance of discipline 
amongst members of the Corps ; 

(q) prescribe the duties, powers and functions 
of officers appointed under this Act ; 

Oi) prescribe the allowances or other remu- 
neration payable to persons subject to this Act; 


(i) provide for the removal or discharge of 
any person subject to this Act; 

) prescribe the offences for which any per- 
son subject to this Act may be tried and provide 
for the trial thereof; 

(h) prescribe the manner in which dues 
levied under this Act may be recovered ; 

(l) prescribe the duties, powers and functions 
of Central, Provincial or State Advisory Com- 
mittees; and 

(m) provide for any other matter which 
under this Act is to be or may be- prescribed 


[THE] PHiRMlCY ACT, 1948 
(ACT YIIl OF 1948) 
Statement op Objects and P.easons 


“It is desirable that, as in most other countries, only 
persons who have attained a minimum standard of 
professional education should be permitted to practise 
the Profession of Pharmacy. It is accordingly proposed 
to establish a Central Connoil of Pharmacy, which will 
prescribe the minimum standards of education and 
approve courses of study and examinations for Phar- 
macists, and Provincial Pharmacy Councils, which will 


be responsible for the maintenance of provincial registers 
of qualified pharmacists, It is further proposed to 
empower Provincial Governments to prohibit the dis- 
pensing of medicine on the prescription of a Medical 
Practitioner otherwise than by, or under the direct 
and personal supervision of, a registered phar“ 
maeist.” 

— Gazette of India, 1947, Part V, page 469, 


[THE] PHARMACY ACT, 1948 
(ACT YIII OF 1948)^ 

An Act to regulate the profession of pharmacy 


[4th March, 1948.] 


Whebeas it is expedient to make better 
provision for the regulation of the profession 
and practice of pharmacy and for that purpose 
to constitute Pharmacy Councils ; 

It is hereby enacted as follows ; 

[a] For Select Committee Eeport, see Gazette of 
India, 1948, Part Y, page 8. 

For application of this Act to all the partially exola- 
ded areas in C. P. and Berar, see C, p. and Berar 
Gazette, 1948, Part I, page 548. 

CHAPTER I 

INTBODUCTOBY 

Short me, extent L (l) This Act may be 
and commencement, called the Pharmacy Act, 
1948. 

(2) It extends to all the Provinces of India. 

( 8) It shall come into force at once, but Chap- 
ters III, lY and V shall take efifect in a parti- 
cular Province from such date, not later than 
three years from the commencement of this Act, 
as the Provincial Government may, by notifica- 
tion in the official Gazette, appoint in this behalf. 

2. In this Act, unless there is anything repug- 
Inieryretaiion. nant in the subject or con- 
text, 

{a) ‘‘agreement” means an agreement entered 
into under section 20 ; 


(h) “approved” means approved by the Cen- 
tral Council under section 12 or section 1*4 ; 

(c) “Indian University” means a university 
in any Province of India established by an 
Indian law ; 

(d) “Central Council” means the Pharmacy 
Council of India constituted under section 3 ; 

(e) “Executive Committee” means the Execu- 
tive Committee of the Central Council or of the 
Provincial Council, as the context may require ; 

(/) “Medical practitioner” means a person 
holding a qualification granted by an authority 
specified or notified under section 3 of the Indian 
Medical Degrees Act, 1916 or specified in the 
Schedules to the Indian Medical Council Act, 1933 
or a person registered or eligible for registra- 
tion in a medical register of a Provinc meant for 
the registration of persons practising allopathic 
system of medicine; 

(g) “prescirbed” means in Chapter II pres- 
cribed by regulations made under section is, and 
elsewhere prescribed by rules made under section 
46 ; 

(h) “Provincial Council” means a Provincial 
Council of Pharmacy constituted under section 19, 
and includes a Joint Provincial Council of Phar- 
macy constituted in accordance with an agree- 
ment under section 20 ; 
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(i) “register” means a register of pharmacists 
prepared and maintained under Chapter IV ; 

(j) “registered pharmacist” means a person 
whose name is for the time being entered on the 
register of the Province in which he is for the 
time being residing or carrying on his profession 
or business of pharmacy. 

CHAPTER II 

The Phaemaoy Council of India 

8. The Central Government shall as soon as 

Constitution and may be, constitute a Central 
Composition of Council consisting of the 
Central Council. following members, namely: 

(a) six members, among whom there shall 
be at least one teacher of each of the subjects, 
pharmaceutical chemistry, pharmacy, pharma, 
oology and pharmacognosy elected by the autho- 
rity known as the Inter. University Board from 
among persons on the teaching staff of an Indian 
University or a College affiliated thereto which 
grants a degree or diploma in pharmacy ; 

(b) six members, of whom at least three shall 
be persons possessing a degree or diploma in, and 
practising pharmacy or pharmaceutical chemis- 
try, nominated by the Central Government ; 

(c) one member elected from amongst them- 
selves by the members of the Medical Council of 
India ; 

(d) the Director General, Health Services, 
ex-officio or if he is unable to attend any meet- 
ing, a person authorised by him in writing to do 
soj 

(e) the Director of the Central Drugs Labora- 
tory, ex-officio ; 

(f) the Chief Chemist, Central Revenues, 
■ex-officio : 

(g) one member to represent each Governor’s 
Province elected by the members of each Pro- 
vincial Council, who shall be a registered phar- 
macist *, 

(h) one member to represent each Governor’s 
Province nominated by each such Provincial 
Government, who shall be either a registered 
medical practitioner or a registered pharmacist: 

Provided that for five years from the first 
constitution of the Central Council, instead of 
members elected under clause (g), each Govern- 
ment of the Governors’ Provinces shall nomi- 
nate one member, being a person eligible for 
registration as a pharmacist under section 31. 

The Council constituted under section 3 

Incorporation of shall he a body corporate 
Central Council, by the name of the Phar- 
macy Council of India, having perpetual succes- 
sion and a common seal, with power to acquire 
and hold property both movable and immov- 
able, and shall by the said name sue and be sued. 


5. (1) The President and Vice-President of 

President and Central Council shall be 

Vice-President of elected, by the members of 
Central Council the said Council from among 
themselves : 

Provided that for five years from the first 
constitution of the Central Council the President 
shall be a person nominated by the Central Gov- 
ernment who shall hold office at the pleasure of 
the Central Government and where he is not 
already a member, shall be a member of the 
Central Council in addition to the members re- 
ferred to in section 3. 

(2) An elected President or Vice-President 
shall hold office as such for a term not exceeding 
five years and not extending beyond the expiry 
of his term as member of the Central Council, 
but subject to his being a member of the Central 
Council, he shall be eligible for re-election. 

6. Elections under this Chapter shall be con- 

Mode of election, ducted in the prescribed 

manner, and where any dispute arises regarding 
any such election it shall be referred to the Cen- 
tral Government whose decision shall be final. 

7. (l) Subject to the provisions of this section, 

Term of office ^ nominated or elected 

and casual mean- member; other than a nomi- 
c^ 0 s. nated President, shall hold 

office for a term of five years from the date of 
his nomination or election or until his successor 
has been duly nominated or elected, whichever 
is longer. 

(2) A nominated or elected member may at 
any time resign his membership by writing 
under his hand addressed to the President, and 
the seat of such member shall thereupon become 
vacant. 

(8) K nominated or elected member shall be 
deemed to have vacated his seat if he is absent 
without excuse, sufficient in the opinion of the 
Central Council, from three consecutive meet- 
ings of the Central Council or if he is elected 
under clause (a), (o) or (g) of section 3, if he 
ceases to be a member of the teaching staff, 
Medical Council of India or a registered phar- 
macist, as the ease may be. 

(4) k casual vacancy in the Central Council 
shall be filled by fresh nomination or election, 
as the case may be, and the person nominated 
or elected to fill the vacancy shall hold office 
only for the remainder of the term for which 
the member whose place he takes was nomina- 
ted or elected. 

(d) No act done by the Central Council shall 
be called in question on the ground merely of 
the existence of any vacancy in, or any defect in 
the constitution of, the Central Council, 
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(6) Members of the Central Council shall be 
eligible for re. nomination or re election. 

(i) The Central Council may appoint a 
Staff, remuneia- Secretary who may also, if 
Mon a7id allowances, go decided by the Central 
Council, act as Treasurer : 

Provided that for the first four years from the 
first constitution of the Central Council, the 
Secretary shall be a person appointed by the 
Central Government, who shall hold office dur- 
ing the pleasure of the Central Government. 

(2) The Central Council may, with the pre- 
vious sanction of the Central Government, — 

(a) appoint such other officers and servants as 
may be required to enable the Central Council 
to carry out its functions under this Act ; 

(b) fix the salaries and allow^ances and other 
conditions of service of the Secretary and other 
officers and servants ; 

(c) fix the rates of allowances payable to 
members of the Central Council. 

9. (l) The Central Council shall, as soon as 
The Executive may be, constitute an Exe- 

€omm%tiee, cutive Committee consist- 

ing of the President (who shall ha chairman of 
the Executive Committee) and Vice-President, 
ex-officio, and five other members elected by the 
Central Council from amongst its members. 

(2) A member of the Executive Committee 
shall hold office as such until the expiry of his 
term of office as member of the Central Council, 
but, subject to his being a member of the Central 
Council, be shall be eligible for re-election. 

(3) In addition to the powers and duties con- 
ferred and imposed upon it by this Act the Exe- 
icutive Committee shall exercise and discharge 
such powers and duties as may be prescribed, 

10, (1) Subject to the provisions of this sec- 
Edticatioti Begu* tion, the Central Council 

lations. may, subject to the appro- 

val of the Central Government, make regulations, 
to be called the Education Eegulations, pres- 
cribing the minimum standard of education re- 
quired for qualification as a pharmacist. 

(2) In particular and without prejudice to the 
generality of the foregoing power, the Education 
Regulations may prescribe — 

(a) the nature and period of study and of 
practical training to be undertaken before ad- 
mission to an examination; 

(b) the equipment and facilities to be provided 
for students undergoing approved courses of 
study; 

Cc) the subjects of examination and the stand- 
ards therein to be attained; 

(d) any other conditions of admission to exa- 
minations. 


(8) Copies of the draft of the Education Re- 
gulations and of all subsequent amendments 
thereof shall be furnished by the Central Council 
to all Provincial Governments, and the Central 
Council shall before submitting the Education 
Regulations or any amendment thereof, as the 
case may be, to the Central Government for 
approval under sub section (l) take into eon- 
sideration the comments of any Provincial 
Government received within three months from 
the furnishing of the copies as aforesaid. 

(4) The Education Eegulations shall be pub- 
lished in the official Gazette and in such other 
manner as the Central Council may direct. 

(6) The Executive Committee shall from time 
to time report to the Central Council on the 
efficacy of the Education Regulations and may 
recommend to the Central Council such amend- 
ments thereof as it may think fit. 

11. At any time after the constitution of the 
Apvlicahon of Provineial Council under 

Education Begula^ Chapter III and after con- 
hons to Provinces, saltation with the Provincial 
Council, the Provincial Government may, by 
notification in the official Gazette, declare that 
the Education Regulations shall take effect in 
the Province : 

Provided that where no such declaration has 
been made, the Education Regulations shall take 
effect in the Province on the expiry of three 
years from the date of the constitution of the 
Provincial Council. 

12 . (1) Any authority in a Province of India 
Amowd coursos which conducts a course of 

of Study and exami- study for pharmacists may 
nations. apply to the Central Council 

for approval of the course, and the Central Coun- 
cil, if satisfied, after such enquiry as it thinks fit 
to make, that the said course of study is in con- 
formity with the Education Regulations, shall 
declare the said course of study to be an approv- 
ed course of study for the purpose of admission 
to an approved examination for pharmacists. 

(2) Any authority in a Province of India 
which holds an examination in pharmacy may 
apply to the Central Council for approval of the 
examination, and the Central Council, if satisfied 
after such enquiry as it thinks fit to make, that 
the said examination is in conformity with the 
Education Regulations, shall declare the said 
examination to be an approved examination for 
the purpose of qualifying for registration as a 
pharmacist under this Act. 

(3) Every authority in the Provinces of India 
which conducts an approved course of study or 
holds an approved examination shall furnish 
such information as the Central Council may, 
from time to time, require as to the courses of 

1095 & 1096 A, M. 
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study and training and examination to be under- 
gone, as to the ages at which such courses of 
study and examination are required to be under, 
gone and generally as to the requisites for such 
courses of study and examination. 

13. (1) Where the Executive Committee re- 

W%t'hdraiLal of ports to the Central Council 

approml that an approyed course of 

study or an approved examination does not con- 
tinue to be in conformity with the Education 
Regulations, the Central Council shall give notice 
to the authority concerned of its intention to 
take into consideration the question of withdraw- 
ing the declaration of approval accorded to the 
course of study or eKamination, as the case may 
be, and the said authority shall within three 
months from the receipt of such notice forward 
to the Central Council through the Provincial 
Government such representation in the matter 
as it may wish to make. 

(2) After considering any representation which 
may be received from the authority concerned 
and any observations thereon which the Provin- 
cial Government may think fit to make, the 
Council may declare that the course of study or 
the examination shall be deemed to be approved 
only when completed or passed, as the case may 
be, before a specified date. 

14. The Central Council, if it is satisfied that 

Qualifications any qualification in phar- 

gr anted outside the macy granted by an autho- 
Promnces of India, Provinces of 

India affords a sufficient guarantee of the requi- 
site skill and knowledge, may declare such qua- 
lification to be an approved qualification for the 
purpose of qualifying for registration under this 
Act, and may for reasons appearing to it suffi- 
cient at any time declare that such qualification 
shall be deemed to be approved only when grant- 
ed before or after a specified date: 

Provided that no person other than a British 
subject of Indian domicile possessing such quali- 
fication shall be deemed to be qualified for regis- 
tration unless by the law and practice of the State 
or country in which the qualification is granted, 
persons of Indian origin holding such qualifica- 
tion are permitted to enter and practice the pro- 
fession of pharmacy. 

15. All declarations under section 12, section 

Mode of declara* 13 or section 14 shall be 

made by resolution passed at 
a meeting of the Central Council, and shall have 
effect as soon as they are published in the offi- 
cial Gazette. 

16. (1) The Executive Committee may ap- 

Inspection, point such number of In- 

spectors as it may deem requisite for the purposes 
of this Chapter. 


(2) An Inspector may — 

(a) inspect any institution which provides ai* 
approved course of study; 

(b) attend at any approved examination; 

(c) inspect any institution whose authorities, 
have applied for the approval of its course or 
study or examination under this Chapter, and 
attend at any examination of such institution. 

(8) An Inspector attending at any exami£ia« 
tion under sub^section (2) shall not interfere with 
the conduct of the examination, but he shall 
report to the Executive Committee on the suffix 
eiency of every examination he attends and on 
any other matter in regard to which the Execii*’ 
tive Committee may require him to report, 

(4) The Executive Committee shall forward a 
copy of every such report to the authority or 
institution concerned, and shall also forward a 
copy together with any comments thereon whieL 
the said authority or institution may have made^ 
to the Central Government and to the Govern- 
ment of the Province in which the authority or 
institution is situated. 

17. (1) The Central Council shall furnish 

Information to he copies of its minutes and of 

furnished, the minutes of the Execu- 

tive Committee and an annual report of its 
activities together with an abstract of its accounts 
to the Central Government. 

(2) The Central Government may publish m 
such manner as it may think fit, any report 
copy or abstract, furnished to it under this sec« 
tion or under section 16. 

18. (l) The Central Council may, with the 

Power to make approval of the Centra! 

regulations. Government, make regula- 

tions consistent with this Act to carry out the 
purposes of this Chapter. 

(2) In particular and without prejudice to the 
generality of the foregoing power, such regula- 
tions may provide for — 

(a) the management of the property of the 
Central Council and the maintenance and audit 
of its accounts; 

(b) the manner in which elections under this 
Chapter shall be conducted; 

(o) the summoning and holding of meetings 
of the Central Council, the times and places at 
which such meetings shall be held, the conduct 
of business thereat and the number of members 
necessary to constitute a quorum; 

(d) the functions of the Executive Committees, 
the summoning and holding meetings thereof, 
the times and places at which such meetings shall 
be held and the number of members necessary to 
constitute a quorum; 

(©) the powers and duties of the President and 
Vice-President; 
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(f) the qualifications, the term of office and 
the powers and duties of the Secretary, Inspectors 
and other officers and servants of the Central 
Council, including the amount and nature of the 
security to be furnished by the Treasurer. 

(S) Until regulations are made by the Central 
Council under this section, the President may, 
with the previous sanction of the Central Gov- 
ernment, make such regulations under this see. 
tion, including those to provide for the manner 
in which the first elections to the Central Council 
shall be conducted, as may be necessary for 
carrying into effect the provisions of this Chapter, 
and any regulations so made may be altered or 
rescinded by the Central Council in exercise of 
its powers under this section. 

CHAPTER III 

Peovincial Phabmacy Councils 

19. Except where a Joint Provincial Council 

Gonsiituiion and is constituted in accordance 
composition of Pro- ■v^jth an agreement made 
vincial Councils, under section 20, the Provin- 
cial Government shall constitute a Provincial 
Council consisting of the following members, 
namely*. 

(a) six members, elected from amongst them- 
selves by registered pharmacists of the Province; 

(h) five members of whom at least two shall 
be persons possessing a prescribed degree or 
diploma in pharmacy or pharmaceutical chemis- 
try or members of the pharmaceutical profession, 
nominated by the Provincial Government : 

(c) one member elected from amongst them- 
selves by the members of each Medical Council 
or the Council of Medical Registration of the 
Province, as the case may be ; 

(d) the chief administrative medical officer of 
the Province ex^officio or if he is unable to 
attend any meeting, a person authorized by him 
in writing to do so ; 

(e) the Government Analyst under the Drugs 
Act 1940, ex officio, or where there is more than 
one, such one as the Provincial Government may 
appoint in this behalf : 

Provided that where an agreement is made 
under clause (1) of sub section of section 20, 
the agreement may provide that the Provincial 
Council to serve the needs of the other partici- 
pating Provinces also shall be augmented by not 
more than two members, of whom at least one 
shall at all times be a person possessing a pre- 
scribed degree or diploma in pharmacy or phar- 
maceutical chemistry or a member of the phar- 
maceutical profession, nominated by the Govern- 
ment of each of the said other participating 
Provinces, and where the agreement so provides, 


the composition of the Provincial Council shall 
be deemed to be augmented accordingly. 

20. (1) Two or more Provincial Goverm 

Inter-provinaal ments may enter into an 
agreements. agreement to be in force for 

such period and to be subject to renewal foi such 
further periods, if any, as may be specified in the 
agreement, to provide — 

(a) for the constitution of a Joint Provincial 
Council for all the participating Provinces, or 

(b) that the Provincial Council of one Pro- 
vince shall serve the needs of the other partiei* 
pating Provinces. 

(2) In addition to such matters as are in this 
Act specified, an agreement under this section 
may — 

(a) provide for the apportionment between the 
participating Provinces of the expenditure in 
connection with the Provincial Council or Joint 
Provincial Council j 

(b) determine which of the participating 
Provincial Governments shall exercise the seve- 
ral functions of the Provincial Government under 
this Act, and the references in this Act to the 
Provincial Government shall be construed accor- 
dingly ; 

(c) provid^for consultation between the par- 
ticipating Pj?cvinoial Governments either gene- 
rally or with reference to particular matters 
arising under this Act ; 

(d) make such incidental and ancillary pro- 
visions, not inconsistent with this Act, as may 
be deemed necessary or expedient for giving 
effect to the agreement. 

(3) An agreement under this section shall be 
published in the official Gazettes of the partici- 
pating Provinces. 

Composition of 21. A Joint Provincial 
Joint ^ Provincial Council shall consist of the 
Councils* following members, namely; 

(a) such number of members, being not less 
than three and not more than five as the agree- 
ment shall provide elected from amongst them- 
selves by the registered pharmacists of each of 
the participating Provinces ; 

(h) such number of members, being not less 
than two and not more than four as the agree- 
ment shall provide nominated by each partici- 
pating Provincial Government ; 

(c) one member elected from amongst them* 
selves by the members of each Medical Council 
or the Council of Medical Registration of each 
participating Province, as the case may be ; 

(d) the chief administrative medical officer of 
each participating Province, ex-officio or if he 
is unable to attend any meeting, a person autho- 
rized by him in writing to do so ; 
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(e) the Government Analyse under the Drugs 
Act, 19i0 of each participating Province, ex. 
officio, or where there is more than one in any 

such Province, such one as the Provincial Govern- 
ment may appoint in this behalf. _ 

(2) The agreement may provide that witnin 
the limits specified in clauses (a) and (b) of sub- 
section (IJ, the number of members to be elected 
or BOiii’JiS'tGd under those clauses mciy or rnay 
not be the same in respect of each participating 

Of the memlers iiominated by each Pro- 
vincial Government under clause {b) of sub- 
section fi), at least half shall be persons posses- 
sing a preseiibed degree or diploma in pharmacy 
or pharmaceutical chemistry or members of the 
pharmaceutical profession. 

22. Every Provincial Council shall be a body 
jnco7 poTO-tion of corporate by such name as 
F>iovincial Council may be notiiied by the Pro- 
vincial Government in the oflicial Gazette otj in 
the case of a Joint Provincial Council, as may 
be determined in the agreement, having perpe- 
tual succession and a common seal, with power 
to acquire or hold property both movable and 
immovable and shall by the said name sue and 
be sued, 

PreUdmi and Vice-Presi- 23. ( The President 
d mi of Provincial Council and Vice-President 
of the Provincial Council shall be elected by the 
members from amongst themselves : 

Provided that for five years from the first 
constitution of the Provincial Council the Presi- 
dent shall bo a person nominated by the Provin- 
cial Government who shall hold office at the 
pleasure of the Provincial Government and where 
he is not already a member, shall be a member 
of the Provincial Council in addition to the 
members referred to in section 19 or section 21, 
m the case may be. 

(2) An elected President or Vice-President 
shall hold office as such' for a term not exceed- 
five years and not extending beyond the 


ing 


expiry of his term as a member of the Provincial 
Council, but subject to bis being a member of 
the rrovincial Council, he shall be eligible for 
re-election. 


24* Elections under ibis Chapter shall be con- 
Mode of elections, ducted in the prescribed 
manner, and where any dispute arises regarding 
any such election it shall he referred to the Pro- 
vincial Government whose decision shall be final. 


25. (1) Subject to the provisions of this sec- 
Tcrvi of office and tion, a nominated or elected 
casual vacancies. member, other than a nomi- 
nated President, shall hold office for a term of 
five years from the date of hia nomination or 


election or until his successor has been duly 
nominated or elected, whichever is longer, 

( 2 ) A nominated or elected member may at 
any time resign his membership by writing under 
his hand addressed to the President, and the seat 
of such member shall thereupon become vacant. 

(5) A nominated or elected member shall be 
deemed to have vacated his seat if ho is absent 
without excuse siiiiicient in the opinion of the 
Provincial Council from three consecutive meet- 
ings of the Provincial Council, or if he is elected 
under clause (a) on (c) of section 19 or 21, if he 
ceases to be a registered pharmacist or ceases to 
be a member of the Medical Council or Council 
of Medical Registration of the Province, as the 
case may be. 

(4) A casual vacancy in the Provincial Coun- 
cil shall be filled by fresh nomination or elec- 
tion, as the case may be, and the person nomi- 
nated or elected to fill the vacancy shall hold 
office only for the remainder of the term for 
wffiich the member whose place he takes was 
nominated or elected. 

( 5 j No act done by the Provincial Council shali 
be called in question on the ground merely of the 
existence of any vacancy in, or any defect in the 
constitution of, the Provincial Council 

( 6) Members of the Provincial Council shall 
be eligible for re- nomination or re-election. 

26. The Provincial Council may, with the 

Staff, remunera- previous sanction of the 

tion and allowances. Provincial Government, — 

(a) appoint a Registrar who shall also act as 
Secretary and., if so decided by the Provincial 
Council, Treasurer, of the Provincial Council ; 

(b) appoint such other officers and servants 
as may be required to enable the Provincial 
Council to carry out its functions under this Act; 

(c) fix the salaries and allowances and other 
conditions of service of the Secretary and other 
officers and servants of the Provincial Council; 

(d) fix the rates of allowances payable to 
members of the Provincial Council ; 

Provided that for the first four years from the 
first constitution of the Provincial Council the 
Registrar shall be a person appointed by the Pro- 
vincial Government who shall hold office during 
the pleasure of the Provincial Government. 

27. (1) The Provincial Council shall, as soon 

The Executive as may be, constitute an 

Committee, Executive Committee con- 

sisting of the President (who shall be Chairman 
of the Executive Committee) and Vice-President, 
ex officio, and such number of other members 
elected by the Provincial Council from amongst 
themselves as may be prescribed. 

(2) A member of the Executive Committee 
shall hold office as such until the expiry of his 
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term of office as member of the Provincial Coun- 
cil, but, subject to his being a member of the 
ProYincial Council, he shall be eligible for re- 
election. 

(3) In addition to the powers and duties con- 
ferred and imposed upon it by this Act, the 
Executive Committee shall exercise and discharge 
such powers and duties as may be prescribed. 

28. (1) The Provincial Council shall furnish 

Information to he such reports, copies of its 

furmshed. minutes and of the minutes 

of the Executive Committee, and abstracts of its 
accounts to the Provincial Government as the 
Provincial Government may from time to time 
require and copies thereof shall be sent to the 
Central Council. 

(2) The Provincial Government may publish, 
in such manner as it may think fit, any report, 
copy, abstract or other information furnished to 
it under this section, 

CHAPTER IV 

Eegistratioh OP Pharmacists 

29. (1) As soon as may be after this Chapter 

Preparation and has taken effect in any 

maintenanGe of re- Province, the Provincial 
Government shall cause to 
be prepared in the manner hereinafter provided 
a register of pharmacists for the Province. 

(2) The^Provincial Council shall as soon as 
possible after it is constituted assume the duty of 
maintaining the register in accordance with the 
provisions of this Act. 

(8) The "register shall include the following 
particulars, namely: — 

(a) the full name and residential address of 
the registered person; 

(b ) the date of his first admission to the 
register; 

(c) his qualifications for registration; 

(d) his professional address, and if he is em- 
ployed by any person, the name of such person; 

(e) such further particulars as may be pres- 
cribed. 

30. (1) For the purpose of preparing the first 

Preparation of register, the Provincial 

first register. Government shall, by notifi- 

cation in the official Gazette, constitute a Regis- 
tration Tribunal consisting of three persons, and 
shall also appoint a Registrar who shall act as 
Secretary of the Registration Tribunal. 

(2) The Provincial Government shall, by the 
same or a like notification, appoint a date on or 
before which applications for registration, which 
shall be accompanied by the prescribed fee, shall 
be made to the Registration Tribunal. 

(8) The Registration Tribunal shall examine 
every application received on or before the appoin- 


ted date, and if it is satisfied that the applicant 
is qualified for registration under section 31, shall 
direct the entry of the name of the applicant on 
the register. 

(4) The first register so prepared shall there- 
after he published in such manner as the Provin- 
cial Government may direct, and any person 
aggrieved by a decision of the Registration Tri- 
bunal expressed or implied in the register as so 
published may, within sixty days from the date 
of such publication, appeal to an authority 
appointed by the Provincial Government in this 
behalf by notification in the official Gazette. 

** (5j The Registrar shall amend the register in 
accordance with the decisions of the authority 
appointed under sub- section (4) and shall there- 
upon issue to every person whose name is enter- 
ed in the register a certificate of registration in 
the prescribed form. 

("djUpon the constitution of the Provincial 
Council, the register shall be given into its cus- 
tody, and the Provincial Government may direct 
that all or any specified part of the application 
fees for registration in the first register shall be 
paid to the credit of the Provincial Council. 

31. A person shall be entitled on payment of 
Qualifications for prescribed fee to have 
entry on first regis- his name entered in the 
first register if he resides, or 
carries on the business or profession of pharmacy, 
in the Province and if he — 

(a) holds a degree or diploma in pharmacy or 
pharmaceutical chemistry or a chemist and drug- 
gist diploma of an Indian University or a Provin- 
cial Government, as the case may be, or a 
prescribed qualification granted by an authority 
outside the Provinces of India, or 

(b) holds a degree of an Indian University 
other than a degree in pharmacy or pharmaceuti- 
cal chemistry, and has been engaged in the 
compounding of drugs in a hospital or dispensary 
or other place in which drugs are regularly 
dispensed on prescriptions of medical practi- 
tioners for a total period of not less than three 
years, or 

(c) has passed an examination recognised as 
adequate by the Provincial Government for com- 
pounders or dispensers, or 

(d) has been engaged in the compounding of 
drugs in a hospital or dispensary or other place 
in which drugs are regularly dispensed on pres- 
criptions of medical practitioners for a total 
period of not less than five years prior to the 
date notified under sub-section (2) of section 30. 


32. (l) After the date appointed under sub- 
^ ... .. . section (2) oi section 30 and 

‘I- Ea.o.llo>. B.. 

t% 07 i, gulations have, by or under 
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seoUon ll, taken effect in the Province, a person 
shall on payment of the prescribed fee be entitl- 
ed to have his name entered in the register if 
he resides or carries on the business or profes- 
sion of pharmacy in the Province and if he — 

(a) satisfies the conditions prescribed with 
the prior approval of the Central Council, or 
where no conditions have been prescribed, the 
conditions entitling a person to have his name 
entered on the first register as set out in section 
31, or 

(bj ia a, registered pharmacist in another 
Province, or 

fc) possesses a qualification approved under 
section 14: 

Provided that no person shall be entitled 
under this sub- section to have his name entered 
on the register unless he has passed a matricula- 
tion examination or an examination prescribed 
as being equivalent to a matriculation examina- 
tion. 

(2J After the Education Regulations have by 
or under section 11 taken effect in the Province, 
a person shall on payment of the prescribed fee 
be entitled to have his name entered on the 
register if he has attained the age of twenty-one 
years, if he resides, or carries on the business or 
profession of pharmacy, in the Province and if 
he has passed an approved examination or 
possesses a qualification approved under sec- 
tion 14. 

33. (l) After the date appointed under sub- 

Scrutiny of ap- section (2) of section 30, 
plications for regis- applications for registration 
shall be addressed to the 
Registrar of the Provincial Council and shall be 
accompanied by the prescribed fee. 

(2) If upon such application the Registrar is 
of opinion that the applicant is entitled to have 
his name entered in the register under the provi- 
sions of this Act for the time being applicable, 
he shall enter the name of the applicant in the 
register : 

Provided that no person whose name has 
under the provisions of this Act been removed 
from the register of any Province shall be entitl- 
ed to have his name entered in the register 
except with the approval of the Provincial 
Council recorded at a meeting. 

(3) Any person whose application for registra- 
tion is rejected by the Registrar, may within 
three months from the date of such rejection 
appeal to the Provincial Council, and the deci- 
sion of the Provincial Council thereon shall be 
final 

(4) Upon entry in the register of a name 
under this section, the Registrar shall issue a 
certificate of registration in the prescribed form. 


3^. (1) The Provincial Government may, by 

Eeneiual fees, notification in the official 
Gazette, direct that for the retention of a name 
on the register after the 31st day of December of 
the year following the year in which the name is 
first entered on the register, there shall be paid 
annually to the Provincial Council such renewal 
fee as may be prescribed , and where such direc- 
tion has been made, such renewal fee shall be 
due to be paid before the first day of April of 
the year to which it relates. 

(2) Where a renewal fee is not paid by the 
due date, the Registrar shall remove the name 
of the defaulter from the register : 

Provided that a name so removed may be 
restored to the register on such conditions as 
may be prescribed. 

(3) On payment of the renewal fee, the 
Registrar shall in the prescribed manner endorse 
the certificate of registration accordingly. 

35. A registered pharmacist shall on payment 
> Entry of addition- of the prescribed fee be 
al guahfications. entitled to have entered in 
the register any further degrees or diplomas in 
pharmacy or pharmaceutical chemistry which 
he may obtain. 

36. (1) Subject to the provisions of this sectioBj 

Eemoval from re- the Executive Committee 

gi^tor. may order that the name of 

a registered pharmacist shall be removed from 
the register, where it is satisfied, after giving 
him a reasonable opportunity of being heard and 
after such further inquiry, if any^ as it may 
think fit to make, — 

(tj that his name has been entered in the 
register by error or on account of miarepresenta- 
tion or suppression of a material fact, or 

(a) that he has been convicted of any offence 
or has been guilty of any infamous conduct in 
any professional respect, which in the opinion of 
the Executive Committee, renders him unfit to 
be kept in the Register, or 

( Hi ) that a person employed by him for the 
purposes of his business of pharmacy has been 
convicted of any such offence or has been guilty 
of any such infamous conduct as would, if such 
person were a registered pharmacist, render him 
liable to have his name removed from the regis- 
ter under clause (ii)\ 

Provided that no such order shall be made 
under clause (iii) unless the Executive Commit- 
tee is satisfied — 

(a) that the offence or infamous conduct was 
instigated or connived at by the registered 
pharmacist, or 

(b ) that the registered pharmacist has at any 
time during the period of twelve months im- 
mediately preceding the date on which the offence 
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cr infamous conduct took place committed a 
similar offence or been guilty of similar infam- 
ous conduct, or 

(cj that any person employed by the register- 
ed pharmacist for the purposes of his business 
of pharmacy has at any time during the period 
of twelve months immediately preceding the 
date on which the offence or infamous conduct 
took place, committed a similar offence or been 
guilty of similar infamous conduct, and that tbs 
registered pharmacist had. or reasonably ought 
to have had, knowledge of such previous offence 
or infamous conduct, or 

(d) that where the offence or infamous conduct 
continued over a period, the registered pharma- 
cist had, or reasonably ought to have had, know- 
ledge of the continuing offence or infamous 
conduct, or 

(e) that where the offence is an offence under 
the Drugs Act, 1940, the registered pharmacist 
has not used due diligence in enforcing compli- 
ance with the provisions of that Act in his place 
of business and by persons employed by him. 

An order under sub- section (l) may 
direct that the person whose name is ordered to 
be removed from the register shall be ineligible 
lor registration in the Province under this Act 
either permanently or for such period as may be 
specified. 

(S) An order under sub-section (l) shall be 
subject to confirmation by the Provincial Coun- 
cil and shall not take effect until the expiry of 
lihree months from the date of such confirmation. 

(4) A person aggrieved by an order under 
sub. section which has been confirmed by the 
Provincial Council may, within thirty days from 
the communication to him of such confirmation, 
appeal to the Provincial Government, and the 
order of the Provincial Government upon such 
appeal shall be final. 

(5) A person whose name has been removed 
from the register under this section or under sub- 
section (j2) of section 34 shall forthwith surrender 
his certificate of registration to the Eegiatrar, 
and the name so removed shall be published in 
the official Gazette, 

37. The Provincial Council may at any time 

Bestoration to re- for reasons appearing to it 
sufficient order that upon 
payment of the prescribed fee the name of a 
person removed from the register shall be res- 
tored thereto; 

Provided that where an appeal against such 
removal has been rejected by the Provincial 
Government, ai/ 3rder under this section shall not 
take effect until it has been confirmed by the 
Provincial Government, 


38. No order refusing to enter a name on the 
Bar of other juris- register or removing a name 

diction, from the register shall be 

called in question in any Court. 

39. Where it is shown to the satisfaction of 
Issue of dupU- the Registrar that a oerti- 

cate certificates of fieate of registration has been 
registration. destroyed, the Re- 

gistrar may, on payment of the prescribed fee, 
issue a duplicate certificate in the prescribed 
form. 

40. As soon as may be after the first day of 
Printing of re- April in each year, the Eegis- 

trar shall cause to be printed 
copies of the register as it stood on the said date, 
and such copies shall be made available to per- 
sons applying therefor on payment of the pres- 
cribed charge, and shall be evidence that on the 
said date the persons whose names are entered 
therein were registered pharmacists. 

CHAPTER V 
MiSCEIiLANEOTJS 

41. (1) If any person whose name is not for 
Penalty for falsely the time being entered in 

claiming to he regis- register of the Fro- 

vince falsely pretends that 
it is so entered or uses in connection with his 
name or title any words or letters reasonably 
calculated to suggest that bis name is so entered, 
he shall be punishable on first conviction with 
fine which may extend to five hundred rupees 
and on any subsequent conviction with imprison- 
ment extending to six months or with fine not 
exceeding one thousand rupees or with both : 

Provided that it shall be a defence to show 
that the name of the accused is entered in the 
register of another Province and that at the 
time of the alleged offence under this section an 
application for registration in the Province had 
been made. 

(2) For the purposes of this section — 

(aj it shall be immaterial whether or not any 
person is deceived by such pretence or use as 
aforesaid ; 

(b) the use of the description “pharmacist,” 
“chemist,” “druggist,” “pharmaceutist,” “dis- 
penser,” “dispensing chemist,” or any combina- 
tion of such words shall be deemed to be reason- 
ably calculated to suggest that the person using 
such description is a person whose name is for 
the time being entered in the register of the 
Province ; 

(c) the onus of proving that the name of a 
person is for the time being entered in the register 
of a Province shall be on him who asserts it, 

(8) Cognizance of an offence punishable under 
this section shall not be taken except upon com- 
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plaint made by order ol the Provincial Govern- 
ment or the Executive Committee of the Provin. 
cia! Council. 

42. (1) On or after such date as the Provin- 

Dispensing hy un- cial Government may by 

regisieud persons. notification in the official 
Gazette appoint in this behalf, no person other 
than a registered pharmacist shall compound, 
prepare, mix, or dispense any medicine on the 
prescription of a medical practitioner except 
under the direct and personal supervision of a 
registered pharmacist : 

Provided that this sub-section shall not apply 
to the dispensing by a medical practitioner of 
medicine for his own patients, or with the 
general or special sanction of the Provincial 
Government, for the patients of another medical 
practitioner. 

(2) Whoever contravenes the provisions of 
sub-section (1) shall be punishable with impri- 
sonment for a term which may extend to six 
months, or with fine not exceeding one thousand 
rupees or with both. 

(8) Cognizance of an offence punishable 
under this section shall not be taken except upon 
complaint made by an order of the Provincial 
Government. 

43. (J) If any person whose name has been 

Failure to surren- removed from the register 

der certificate of fails without sufficient cause 
registration. forthwith to surrender his 

certificate of registration, he shall be punishable 
with fine which may extend to fifty rupees. 

(2) Cognizance of an offence punishable under 
this section shall not be taken except upon 
complaint made by an order of the Executive 
Committee, 

44. The Provincial Council shall before the 

Payment of part end of June in each year 

of fees to Central pay to the Central Council 
a sum equivalent to one- 
fourth of the total fees realised by the Provin- 
ciai Council under this Act during the period of 
twelve months ending on the Slst day of March 
of that year. 

45. (1) Whenever it appears to the Central 

Appointment o f Government that the Central 

Commission of En- Council is not complying 
with any of the provisions of 
this Act, the Central Government may appoint a 
Commission of Enquiry consisting of three 
persons, two of whom shall be appointed by 
the Central Government, one being the Judge 
of a High Court, and one by the Council; and 
refer to it the matters on which the enquiry is 
to be made. 

(2) The Commission shall proceed to enquire 
in such manner as it may deem fit and report 


to the Central Government on the matters refer- 
red to it together with such remedies, if any, as 
the Commission may like to recommend. 

(8) The Central Government may accept the 
report or remit; the same to the Commission for 
modification or reconsideration. 

(4<) After the report is finally accepted, the 
Central Government may order the Central 
Council to adopt the remedies so recommend- 
ed within such time as may be specified in the 
order and if the Council fails to comply within 
the time so specified, the Central Government 
may pass such order or take such action as may 
be necessary to give effect to the recommenda- 
tions of the Commission. 

(5) Whenever it appears to the Provincial 
Government that the Provincial Council is not 
complying with any of the provisions of this Actj 
the Provincial Government may likewise appoint 
a similar Commission ol Enquiry and pass such 
order or take such action as specified in sub- 
sections (S) and (4^). 

46. (l) The Provincial Government may® 

Power to malie by notification in the official 
- Gazette, make rules to carry 

out the purposes of chapters III, IV and v. 

(2) In particular and without prejudice to the 
generality of the foregoing power such rules may 
provide for — 

(a) the management of the property of the 
Provincial Council, and the maintenance and 
audit of its accounts; 

(b) the manner in which elections under 
Chapter ill shall be conducted; 

(c) the summoning and holding of meetings 
of the Provincial Council, the times and places 
at which such meetings shall be held, the con- 
duct of business thereat and the number of 
members necessary to form a quorum; 

(d) powers and the duties of the President 
and Vice. President of the Provincial Council; 

(e) the constitution and functions of the Exe- 
cutive Committee, the summoning and holding 
of meetings thereof, the times and places at which 
such meetings shall be held, and the number of 
members necessary to constitute a quorum; 

(f) the qualifications, the term of office and 
the powers and duties of the Registrar and other 
officers and servants of the Provincial Council 
including the amount and nature of the security 
to be given by the Treasurer; 

(g) the particulars to be stated, and the proof 
of qualifications to be given in applications for 
registration under chapter IV ; 

(h) the conditions for registration under sub- 
section (1) oi section 32 ; 

(i) fees payable under chapter IV and the 
charge for supplying copies of the register ; 
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(j) the form of certificates of registration and (1) any other matter which is to be or may 
the manner of endorsement of renewals thereof ; be prescribed under chapters III, IV and v except 
(kj the maintenance of a register; sub sections ("2 ("^jand ^ of section 45. 


[THE INDIAH] POWER ALCOHOL ACT, 1948. 
(5CT XXII OP 1948.) 

Statement op Objects and Reasons. 


‘^The development of the Power Alcohol Industry is 
of national importance both from the point of view of 
using the molasses which would otherwise be wasted, 
and of creating in the country the nucleus of an in- 
dustry which would be of importance in times of emer- 
gency, The utilisation of Power Alcohol would also re- 
duce the price of sugar and reduce our dependence on 
petrol. It would, however, not be possible for most of 
the Provinces producing molasses to absoib their total 
production of Power Alcohol within their own limits. 
It is, therefore, necessary to adopt measures to utilise 
their surpluses in other Provinces in which production 


wilt not be sufficient to meet their requirements. 

The Panel for the development of Sugar, Power Ah 
cohol and Food Yeast industries which was set up by 
the Government of India recommended that admistme 
of Power Alcohol with petrol should be made compul- 
sory for the whole country and enforced in such areas 
as are notified from time to time. The Industries Con- 
ference held in December, 1947, in which representa- 
tives of Provincial and State Governments paiticipated, 
also unanimously passed a resolution in support of the 
proposed legislation.*’ 

— Gazette of India, 1948, Part V, page 200. 


[TEE INDIAN] POWER ALCOHOL ACT, IdiS. 


(ACT XXII OF 18i8)^ 

[3rd Aprili 1948J 

An Act to provide for the development of the power alcohol industry. 


Whereas ife is expedient in the public in- 
terest that the power alcohol industry should be 
developed under the control of the Central 
Government ; 

It is hereby enacted as follows ; — 

[a] This Act is made applicable to all the partially 
excluded areas in the C. P, and Berar subject to 
certain modifications— -see C. P. and Berar Gazette, 
1948, Part I, page 518. 

Short title, extent 1. (l) This Act may be 
and duration. called the Indian Power Al- 

cohol Act, 1948. 

(2) It extends to all the Provinces of India. 

(3) This Act or such portion thereof shall 
come into force in such area, and on such date 
as the Central Government may, by notification 
in the official Gazette, specify in this behalf. 

Declaration as to 2. It is hereby declared 
expediency of Cen- that it is expedient in the 
tri^ Government's interest that the Cen- 

controi. Government should take 

under its control the development of the power 
alcohol industry. 

, 3. In this Act, unless 

ef%n% %ons. anything repugnant 

in the subject or context, — 

(a) “molasses** means the heavy, dark-colouied 
residual syrup drained away in the final stage 
of the manufacture of sugar by vacuum pans in 
sugar factories either from sugarcane or by re- 
fining guTi when such a syrup has fermentable 


sugars (expressed as reducing sugars), but does 
not include the final residual syrup left in the 
manufacture of sugar by the open pan process ; 

(b) “petrol” means dangerous petroleum as 
defined m clause (b) of section 2 of the Petro« 
leum Act, 1934 ; 

(c) “power alcohol*' means ethyl alcohol con- 
taining not less than 99.5 per cent, by volume o£ 
ethanol measured at sixty degrees Fahrenheit 
corresponding to 74.4 over proof strength. 

5. ( l) No person shall manufacture power al- 

Production of cohol from any substance 

power alcohol. other than molasses or such 

other substance as may be specified by the Cen- 
tral Government. 

(2) If any dispute arises as to whether any 
substance is or is not molasses, tha decision of 
an officer, authorised by the Central Govern- 
ment in this behalf, regarding such dispute shall 
be final and shall not be called in question in 
any Court. 

Power to regulate S. The Central Govern- 
production and dis- ment may regulate the pro- 
posal of power ah duction and disposol of 
power alcohol by any dis- 
tillery situated in any area in which this section 
is for the time being in force. 

6. (l) The Central Government may, by 

Power to direct notification in the official 

use of power alcohol Gazette, direct that in such 
as motive power. ^nay be specified 
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fehereiB ho petrol shall be sold or kept for sale 
except with an admixture of power alcohol. 

(2) The proportion of petrol and power 
alcohol in such mixture shall, in any area and for 
any purpose, be such as may from time to time 
be specified by the Central Government but such 
proportion of power alcohol in the case of mix- 
ture with petrol meant for use as motive power 
for any motor vehicle shall not be more than 
twenty five pec cent, or less than five jer cent. 
by volume. 

(8) The power alcohol to be employed for 
such mixture shall be obtained from such dis- 
tilleries as may, from time to time, be specified 
by the Central Government, 

7, Whoever contravenes any of the provisions 

Penalty. of sections 4 and 6 or any 

order of the Central Government issued there- 
under shall be punishable with imprisonment 
which may extend to six months or with fine not 
exceeding one thousand rupees or with boib, and 
in the case of a continued contravention with a 
further fine which may extend to one hundred 
rupees for every day during which contra- 
vention is continued after conviction therefor. 

8, The Central Government may, by notifi- 

DeUgation of cation in the official Gazette, 

direct that any power con- 
ferred by this Act shall, subject to such condi. 
tions, if any, as may be specified in the direction, 
be exercisable also by— 

(a) such officer or authority subordinate to 
the Central Government, or 

(b) such Provincial Government or such 
other officer or authority subordinate to a Pro- 
vincial Government 

as may be specified in the direction. 

9, All offences punishable under this Act or 

Offences to be any rule made thereunder 

hailaUe. siiall be bailable within the 

meaning of the Code of Criminal Procedure, 
1898, 


10, (l) The Central Government may, by 

Power to make notification in the official 

rules. Gazette, make rules for the 

purpose of carrying into effect the provisions of 
this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing powers, such 
rules may — 

(a) provide for the licensing of the manu- 
facture of power alcohol ; 

(h) prescribe the specifications and tests in 
respect of the puiity of power alcohol intended 
for admixture with petrol in order to ensure its 
suitability for use in motor vehicles ; 

(c) fix the price at which power alcohol may 
be sold for the purpose of admixture with petrol ; 

(d) provide for imposing and collecting a 
duty of excise on power alcohol intended for 
admixture with petrol ; 

(e) prescribe conditions in respect to the 
transport and storage of power alcohol intended 
for admixture with petrol and for the manner 
in which the admixture is to be effected ; 

(f) prescribe the submission by a manufac- 
turer of power alcohol or importer or distributor 
of petrol of returns regarding the power alcohol 
and petrol manufactured, purchased, stored or 
sold, as the case may be ; 

(g) provide for denaturing of power alcohol at 
the distilleries ; 

(h) provide for any other matter which is to 
be or may be prescribed under this Act, 

(8) Rules made under this Act may provide 
that any contravention of such rules shall render 
the offender liable on i3onviction to a fine not 
exceeding one thousand rupees. 

11. Notwithstanding anything contained in 

Power of exemy- this Act, the Central Gov- 

ernment may, by notifica- 
tion in the official Gazette, declare that any of 
the provisions of this Act shall not apply to any 
case or class of cases. 


[THE] PRESS (SPECIAL POWERS) ACT, 19^7 
(ACT XXXIX OF 19^7) 


Statement op Objects and Reasons 


“Espauence of recent communal riots has shown 
that inflammatory writings and speeches and their 
dissemination by the Press have contributed to the 
creation and maintenance of tension between the com- 
inunities and have hampered the return of normal con- 
ditions In riot-stricken areas, Publication of false or 
exaggerated reports about riots and ill-informed or 
violent comments thereon have spread this tension to or 
resulted in the out-break of rioting even in distant areas. 


The permanent law as it stands has been found 
inadequate to deal with this probelm. Its processes are 
too dilatory and afford undue publicity to objectionable 
matter. To remedy these defects in the existing law it 
has been found necessary to promulgate the Press (Spe- 
cial Powers) Ordinance, 1947. The present Bill seeks 
to repeal that Ordinance and re-enacts its provi- 
sions.” 

—Gazette of India, 1947, Part V, Page 32. 
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THE PRESS (SPECIAL POWERS) ACT, 1947 
(ACT XXXIX OF 1947) 

[18th Dece7nle^^ ]9i7/j 

A7i Act to continue certam special powe7*s co^ifeiTed on the administration m Chief 
Commissioners' Provmces for the hetter control of the dissemmation of 

undestrahle matter^ 


Whereas ife is expedient to continue certain 
powers conferred on the administration in Chief 
Commissioners’ Provinces for the better control 
of the dissemination of undesirable matter ; 

It is hereby enacted as follows:— 

Short me and 1. (1) This Act may be 
oxteni. called the Press (Special 

Powers) Act, 1947. 

(2) It extends to all Chief Commissioners’ 
Provinces. 

(3 ) This Act shall cease to have effect after 
the 3 1st December, 1949. 

2. In this Act unless there is anything repug- 
Inte'i’pretation, nant in the subject or con- 
text, “document” includes gramophone records, 
sound tracks and any other articles on w^hioh 
sounds have been recorded with a view to their 
subsequent reproduction. 

3. (l) The Provincial Government may by 
Delegation of order direct that any power 

powers, which is conferred on it by 

Ibis Act shall in such circumstances and under 
such conditions, if any, as may be specified in 
the direction, be exercised by a District Magis- 
trate or Additional District Magistrate. 

(2) The powers of the Provincial Govern- 
ment under this Act shall be exercised also by 
the Chief Commissioner. 

4. The Provincial Government may by order 
Power to control' in writing addressed to a 

pubhcations, printer, publisher or editor 

or generally to all printers, publishers or editors 
or to such class of printers, publishers or editors 
as may be specified therein — 

(a) prohibit or regulate the printing or publi- 
cation in any document or class of documents 
either absolutely or for a specified period, or in 
a particular issue or issues of a newspaper or 
periodical, of any matter which tends directly 
or indirectly to promote feelings of enmity or 
hatred between different classes of His Majesty’s 
subjects ; 

(b) require that any document, or class of 
documents, or any matter relating to a particn- 
cular subject or class of subjects, shall before 
publication be submitted for scrutiny, to a speci- 
fied officer, who may after such scrutiny, if he is 
satisfied that such document, class of documents 
or matter or any portion thereof is or contains 
matter of the nature described in clause (a)i 
either prohibit; its publication or pass it for 


publication with such modifications as he may 
deem necessary. 

5. The Provincial Government may, by 
Control of docu- general or special order, 

menis printed out- prohibit Or regulate the entry 
itde the P,omnce. qj, distribution 

or circulation or publication or possession within 
the Province of any document or class of docu- 
ments or of any matter of the nature described 
in clause (a) oi section 4, printed or made out- 
side the Province. 

6. Where in its opinion any newspaper, book 
Forfei t iir e 0 f or other document, wher- 

boohs, newspapers or ever made, contains any 
otJiei docmnents. matter of the nature descri- 
bed in clause (a) of section 4, the Provincial 
Government may, by notification in the official 
Gazette, declare every copy of the issue of such 
newspaper, or of such book or other document 
to be forfeited to His Majesty, and thereupon 
any police officer may seize such copies wher- 
ever found, and any Magistrate may by warrant 
authorise any police officer not below the rank 
of Sub-Inspector to enter upon and search for 
such copies in any premises where any such copy 
may be or may be reasonably expected to be, 

7. Where the Provincial Government has 
Pi event io n o f reason to believe that a 

publication of un newspaper, book or other 
auihonsed matter. aocument is likely to be 
published, printed or made, containing matter of 
the nature described in clause (a) of section 4, 
it may, by order in writing, prohibit the printing 
or publication of such newspaper, book or docu- 
ment, or allow the publication, printing or 
making of the newspaper, book or document, 
subject to the publisher, printer or editor, as the 
case may be, giving an undertaking in writing 
that he will not publish any such matter. 

B, (l) Whoever circulates or distributes in 
Dissemination of any manner any document 
prohibited d o c ur or thing advocating or 
ments or matter. calculated to further any 
activity which tends directly or indirectly to 
promote feelings of enmity or hatred among 
different classes of His Majesty’s subjects, or in 
respect of which an order of forfeiture under 
section 6 is in force shall, unless he proves that 
he was unaware of the nature of the document 
or thing, be punishable with imprisonment for a 
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term which may extend to one year or with fine, 
or with both* 

(2) Whoever allows bis name or address to 
be used to facilitate transmission through the 
post or otherwise to any person other than the 
person for whom it purports to be intended of 
any document or thing of the nature referred to 
in sub-section (l) shall be punishable with 
imprisonment for a term which may extend to 
one year, or with fine, or with both. 

(3) Whoever publishes, circulates or repeats 
in public any matter contained in any news- 
paper, book or other document in respect of 
which any order of forfeiture or prohibition has 
been made under this Act shall be punishable 
with imprisonment for a term which may extend 
to three years, or with fine, or with both. 

9. Where in the opinion of the Provincial 
Powers in respect Government any person has 
of contravention of contravened an order under 
section 4, section 5 or sec- 
tion 7 or an undertaking given by him under 
section 7, the Provincial Government m-ay, 
without prejudice to any other penalty to which 
such person may be liable, by order prohibit, 
either absolutely or for a specifiied period, the 
publication by him or on his behalf of any news- 
paper, periodical, leaflet or other document, and 
may order the seizure of all copies of the publi- 
cation in respect of which the contravention has 
occurred and of any printing-press or other 
instrument or apparatus used in the production 
of the publication; and the Provincial Govern- 
ment may by order declare forfeited to His 
Majesty any article so seized. 

Fmalties, 40 . Whoever 

(aj contravenes any provision of this Act or 
of any order made thereunder or any direction 
or undertaking given or condition imposed under 
this Act, or 

(bj interferes with or obstructs the compli- 
ance with such provision, order, direction, under- 
taking or condition by the person concerned, or 
(cj obstructs the lawful exercise of any power 
conferred by or under this Act, 
shall, if no express provison is made by this Act 
for the punishment of such contravention or 
interference or obstruction, be punishable with 
imprisonment for a term which may extend to 
three years, or with fine, or with both. 

11. Whoever attempts to commit, or abets, or 
Attempt and abet- attempts to abet, or does 

any act preparatory to the 
commission of, any offence punishable under 
this Act shall be deemed to have committed 
that offence. 

12. (1) The power to issue search warrants 

Search, conferred by section 98 of 


the Code of Criminal Procedure, 1898, shall be 
deemed to include a power to issue warrants 
authorising — 

( (vj the search of any place in which any 
Magistrate mentioned in that section has reason 
to l&heve that any offence punishable under this 
Act has been, is being or is about to be commit- 
ted or that preparation for the commission ot 
any such offence is being made; 

( b) the seizure in or on any place searched 
under clause (a) of anything which the oflieer 
executing the w^arrant has reason to believe is 
being or has been or is intended to be used tor 
any purpose mentioned in that clause. 

(2) Any police oilicer authorised by genera! 
or special order in writing of the District Magi 3 « 
tiate or of the Superintendent of Police may 
search or cause to be searched any person w^om 
he has reason to believe or suspects to be in 
possession of or carrying any document or other 
thing the possession, circulation or distribution 
of which is punishable under this Act and may 
seize and detain any such document or thing 
found on such person, 

(8) The provisions of the said Code shall, so 
far as may be, apply to searches made, and to 
the disposal of any property seized, under this 
section. 

13. Notwithstanding anything contained in 

Offences to he the Code of Criminal Procedure, 
cogmsaUe. 1898, any offence punishable 
under this Act shall be cognizable. 

1^. Every declaration of forfeiture purport- 

Junsdickon bar- ii3g to be made under this 
red. Act shall, as against all per- 

sons, be conclusive evidence that the forfeiture 
therein referred to has taken place, and no 
proceeding or order purportijig to be taken or 
made under this Act shall be called in question 
by any Court, and no civil or criminal proceed- 
ing shall be instituted against any person for 
anything done or in good faith intended to be 
done under this Act or against any person for 
any loss or damage caused to or in respect of 
any property whereof possession has been taken 
under this Act. 


15. Any order made, and any other action 


Effect of aiders, 
etc., inconsistent 
with other laws. 


taken, under this Act shall 
have effect notwithstanding 
anything inconsistent there- 


with contained in any other law or in any 
instrument having effect by virtue of any other 
law. 


16. In its application to the Chief Commis- 


Amendme n t o f sioners* Provinces, the 
Act XXIII of 1932. Indian Press (Emergency 
Powers) Act, 1931, shall have effect as if in sub- 
section (1) of Election 4 thereof, after clause (bJ 
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the following word and clause had been inserted, 
mraely: — 

"or 

(Ih) are calculated to instigate the commis- 
sion of, or the publication of which constitutes, 


an offence punishable under the Press {Special 
Powers) Act, 1947.” 

17. The Press (Special Powers) (no. 2 ) Ordi- 
Repeai of Ordi" nance 1947, is hereby repeal- 
nance X of 1947, 9 ^^ 


[THE] EEH&BILITiTION FINANCE ADMINISTRATION ACT, 19^8 

(ACT XII OF 1958) 

Statement op Objects and Reasons. 


‘^Credit faeilifeies for the settlement of refugees in 
business and industry cannot adequately be granted by 
sommarcial Banks and other financing agencies nor 
can they appropriately be provided by a commercial 
organization like the proposed Industrial Finance Cor- 
poration. It is also impracticable for the State to give 
such accommodation direct as in the case of agricul- 
turists, small shopkeepers, artisans and persons engaged 


in professions. This Bill therefore seeks to establish for 
this purpose a Behabilitation Finance Administration 
which will be financed and controlled by the Central 
Government but will work as a semi-autonomoua body 
m close collaboration with the Central and Provincial 
Governments and Banka. Provision has also been made 
which will facilitate the granting of such financial as- 
sistance by normal banking channels.” 

— Gazette of India, 1948, Part V, page 78. 


[THE] EEHABILITATION FINANCE ADMINISTRATION ACT, 1948 

(ACT XII OF 1948)^ 


[23rd March, 1948,] 

An Act to establish the Behabilitation Finance Administration, 


Whereas it is expedient to establish a Re- 
liabilitation Finance Administration for the pur- 
pose of giving financial assistance on reasonable 
terms to displaced persons to enable them to 
settle in business or industry; 

It is hereby enacted as follows: — 

£a] For Select Committee Report, see Gazette of 
India, 1948, Part V, page 117, 

The Act is made applicable to — 

(a) the Chota Nagpur Division and the Santal 

Parganas District — see Bihar Gazette, Ex- 
traord., dated 15-4-1948. 

(b) the partially excluded areas in the Province 

of Bombay subject to certain modifications — 
see Bombay Gazette, 1948, Part IV A, Ex- 
traord., page 262; 

*(g) all the partially excluded areas in 0. P. and 
Berar subject to certain modifications — see 
G. P. & Berar Gazette, 1948, Part I, 
page 439; 

(d) ail the partially excluded areas in the Pro- 
vince of Orissa subject to certain modifica- 
tions — see Orissa Gazette, 1948, Part III, 
page 399; 

(e) the partially excluded areas of Jounsar-Bawar 

Pargana in Dehra Dun District and to the 
portion of the Mirzapur district v?hich lies 
to the south of Kaimur ranges from the 
date on which the Act comes into force in 
the Provinces of India — see XJ. P. Gazette 
1948, Part I, page 831. 

Short title, extent 4. ( 1) This Act may be 
and commencement, called the Rehabilitation 
Finance Administration Act, 1948. 

(2) It extends to all the Provinces of India. 
It shall come into force on such date as 
the Central Government may, by notification 
in the official Gazette, appoint in this behalf.® 

[a] The Act came into force on Ist June 1948 — see 
Gazette of India, 1948, Exkaord., page 735. 


2. In this Act, unless there is anything re- 
Defmihons. pugnant in the subject or 

context, 

(a) ‘Act’ means the Rehabilitation Pinanea 
Administration Act, 1948; 

(h) ‘Administration’ means the Rehabilita- 
tion Finance Administration constituted under 
this Act; 

(c) ‘borrower’ means an individual, company, 
association or body of individuals, whether in- 
corporated or not, to whom a loan has been ad- 
vanced under this Act; 

(d) ‘displaced person’ means — 

(i) person who, being displaced from any 
area outside India on account of civil distur- 
bances or fear of such disturbances, has settled 
and is engaged or intends to engage in any busi- 
ness or industry in India, or 

(ii) a person in India who, having had his 
business, industry or property, wholly or partial- 
ly outside India, has lost, wholly or partially, 
such business, industry, or property on account 
of civil disturbances or the fear of such distur- 
bances, and who is engaged, or intends to engage 
^in any business or industry in India; 

(e) ‘loan’ means a sum of money advanced 

by the Administration to a displaced person for 
business or industry; and ^ 

(f) ‘prescribed’ means prescribed by rules 
made under section 23 or regulations made under 
section 24. 

Z, (l) The Central Government shall con- 

Estdbhshment stitute a Corporation called 

and incorporation, the Rehabilitation Finance 
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AdEiiniskation for givirg fiiaanoial assistance 
OB reasonable terms to displaced persons to en- 
able them to settle in business and industry. 

{2) The Corporation shall be a body corpo- 
rate by the name of the Rehabilitation Finance 
Adminstration having perpetual succession and 
a common seal, with power, subject to the pro- 
visions of this Act, to acquire, hold and transfer 
property, both movable and immovable, and 
shall by the said name sue and be sued. 

(3) The Administration shall have its head 
office at Delhi and may with the previous ap- 
proval of the Central Government, open branches 
at such places in India as it may consider neces- 
sary to discharge effectively its functions under 
this Act. 

QQnM%i%o% of (l) The Administra- 

tke AdimmsiraHon, tion shall consist of the 
following members, namely: — 

(a) a Chairman to be appointed by the 
Central Government who shall be called the 
Chief Administrator; 

(h) three officials appointed by the- Central 
Government; and 

(c) three non-officials nominated by the Cen- 
tral Government. 

(2) No act done by the Administration shall 
be called in question on the ground merely of 
the existence of any vacancy or any defect in the 
constitution of the Administration. 


d* (l) The Central Government shall eon- 
Advisory Board. stitute an Advisory Board 
to advise the Administration on matters of policy 
and may where necessary constitute a Regional 
Committee to advise each branch of the Ad- 
ministration. 

(2) The Advisory Board shall consist of such 
members, not exceeding fifteen in number, as 
may be nominated by the Central Government. 

6. (l) A member appointed under clauses (a) 
Terms of office and (b) of Subsection (1) 

t “ ZT.‘iSl ?' ‘ 

and the Advisory during the pleasure of the 
Board. Central Government. 

(2) A member nominated under clause (c) 
of sub-section (l) of section 4 or sub-section (2) 
of section 5 shall bold office for a term of two 
years from the date of his nomination and shall 
be eligible for re-nomination. 

(8) A nominated member may resign bis 
membership by writing under his hand addres- 
ed to the Central Government and he shall 
thereupon cease to be a member. 

(4) A casual vacancy created by resignation 
under sub-section (S) ov by any other reason 
shall be filled by fresh nomination and the per- 
son nominated to fill the vacancy shall hold 
office only for the remainder of the term for 


which the member whose place he takes was 
nominated. 

I. (1) No member of the Administration 

Disclosure of shall have any interest, direct 

interest. Or indirect, in any business, 

industry or concern to which any assistance 
under section 12 has been given or is to be given 
and if any such member acquires such interest 
at any time during the continuance of such 
assistance, he shall immediately disclose it to 
the Administration and shall either resign his 
membership or dispose of bis interest in such 
manner and within such time as he may do 
directed by it. 

(2) Any member of the Advisory Board who 
has any interest, direct or indirect, in any busi» 
ness, industry or concern to which any assistance 
under section 12 has been given or is to be given 
or acquires such interest at any time during the 
continuance of such assistance shall immediately 
disclose it to the Administration and shall not 
participate in the proceedings of the Advisory 
Board relating to such assistance. 

8. Notwithstanding anything contained in 

Bemoval from section 6, the Central Govern-. 

memhershiy, ment may, for any reason 
which may appear to it to be sufficient, remove 
any member a? any time from the Administra- 
tion or the Advisory Board, 

9. The Chief Administrator shall be a whole 

The Chief Ad- time servant of the Adminis- 

mmistrator, tration and shall receive such 
salaries and allowances and shall be subject to 
such terms and conditions as may be determined 
by the Central Government. 

10. The Administration may, in the manner 

Staff. prescribed and with the prior sanc- 
tion of the Central Government, — 

(a) appoint a Deputy Chief Administrator 
and such other officers and servants as may be 
required to enable it to carry out the functions 
under this Act ; 

(h) fix the salary and allowances or other 
conditions of service of the Deputy Chief Ad- 
ministrator, other officers and servants ; 

(c) fix the remuneration and allowances 
payable to the members of the Administration 
and of the Advisory Board. 

II. (1) The Central Government may from 

Funds of the time to time advance money 

AdmimstraUon. for the business of the Adminis- 
tration, the aggregate amount of which shall nofe 
exceed ten crores of rupees. 

(2) Ail monies belonging to the Administra- 
tion shall be deposited in the Reserve Bank of 
India or any agents thereof or invested in such 
securities as may be approved by the Central 
Government, 
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(3) The Administration shaii pay interest on 
the money so advanced at the rate of 3 per cent, 
per annum to the Central Government. 

Business of the 12. The Administration 
Admimstrahon. may 

(a) subject to the provisions of section 13 
advance loans not exceeding an aggregate 
amount of seven crores of rupees ; 

(b) re. discount bills of exchange and promis- 
sory notes in respect of loans advanced to a 
displaced person by a scheduled bank or a 
syndicate of banks up to an aggregate amount 
of one crore of rupees ; and 

(c) guarantee part of the losses, not exceeding 
50 per cent, of the loss in any case, which a 
scheduled bank or a syndicate of banks may 
suffer in respect of any loan advanced to a dis- 
placed person with the approval of the Adminis- 
tration : provided that the maximum liability 
incurred under such guarantees shall not at any 
time in the aggregate exceed two crores of rupees. 

13* (1) The Central Government may pres- 

Loans, cribe the limits as to amounts 
within which loans may be advanced by the 
Administration. 

( 2) For the purpose of advancing any loan 
under sub-section (1)^ the Administration may 
call for any report either through its own staff, 
or through the District Officer of the district in 
which the borrower resides or carries on busi- 
ness, or through any Provincial or a State 
Government, or through any Bank or any other 
appropriate agency. 

(3) The Administration shall charge interest 
from the borrower at such rate not exceeding 
6 per cent, per annum as may be specified by it. 

(4) The period of the loan shall not exceed 
ten years. 

(5) The loan may be advanced either for 
fixed capital or working capital or for both, 

The assets created from the loan shall, not- 
withstanding any law or usage to the contrary, 
be deemed to be mortgaged to the Administra- 
tion for the repayment of the loan together with 
the interest thereon and the amount of the loan 
and the interest thereon shall be first charge on 
such assets. 

(6) The Administration may also take such 
further security for any loan as it may consider 
necessary. 

14. Notwithstanding any agreement to the 

Power to call for contrary, the Administration 
repayment before may, by notice, require any 
agreed pet iod, borrower forthwith to repay 

in full with interest thereon any loan borrowed 
from it, 

(a) if it appears to the Administration that 
false or misleading information in any material 


particular was given by the borrower for 
obtaining the loan or while furnishing any m» 
formation under section 17 ; or 

(b) a the borrower has failed to comply with 
the terms of the contract with the Administra- 
tion in the matter of the loan ; or 

(c) if there is a reasonable apprehension that; 
the borrower is unable to pay his debts or that 
insolvency proceedings or proceedings for liqui- 
dation may be commenced against him ; or 

(d) if for any other reason it is necessary in 
the opinion of the Administration to protect the 
interests of the Administration. 

15. (1 ) If the amount of loan or any instal- 

Mode of recovery, ment thereof or interest 

thereon which is due, in accordance with the 
terms of the contract or under the provisions oi 
section 14, has not been repaid the Adminiatra.^ 
tion may, — 

(a) without prejudice to any other remedy 
provided by law, recover such loan, instalment 
or interests as arrears of land revenue, or 

(b ) take charge of the business or industry of 
the borrower on such terms and conditions as it 
may deem fit, 

16. (l) The affairs of the Administration 

shall be audited by one or 
more auditors qualified under section 144 of the 
Indian Companies Act, 1913, to act as auditors 
of companies, who shall he appointed by the 
Central Government on such remuneration as 
may be specified by it. 

(2) An auditor so appointed shall hold office 
for a period of one year and shall be eligible for 
reappointment : 

Provided that any casual vacancy in the 
office of an auditor shall be filled by the Central 
Government. 

(3) Every auditor shall be supplied with a 
copy of the annual balance-sheet of the Admin- 
istration, and it shall be his duty to examine it 
together with the accounts and vouchers relating 
thereto, and every auditor shall have a list deli- 
vered to him of all books kept by the Admin- 
istration, and shall at all reasonable times have 
access to the books, accounts and other docu- 
ments of the Administration, and may in relation 
to such accounts examine any officer of Ad- 
ministration. 

(4) The auditors shall make a report to the 
Central Government upon the annual balance- 
sheet and accounts, and in every such report 
they shall state whether in their opinion the 
balance-sheet is a full and true balance-sheet 
containing all necessary particulars and pro- 
perly drawn up so as to exhibit a true and 
correct view of the state of affairs of the Ad- 
ministration, and in case they have called for 
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any explanation or information from the Ad- 
ministration whether ic has been given and 
whether it is satisfactory. 

(l) The Chief Administrator or any 
Power of inspec- other officer authorised by 
i%on. him in writing in this be- 

half may, by order require any borrower to 
furnish such information or to produce such 
books of accounts and other documents for in- 
spection at such time and place as may be 
specified in the order and the borrower shall 
comply with such order. 

(2) The Chief Administrator or such officer 
LiB.y inspect such books of accounts or documents 
produced and take extracts therefrom, 

(3) The Chief Administrator or the officer 
making the inspection or any person working 
under his order shall not communicate or allow 
to be communicated to any person not legally 
entitled thereto any information relating to the 
affairs of the borrower. 

(4) If any person contravenes the provisions 
of sub section (1) or sub section ( 3) he shall be 
punishable with imprisonment which may extend 
to six months or with fine which may extend to 
five thousand rupees or with both, 

18. (l) The Administration shall furnish to 

Reiiirnb. the Central Government a 

half yearly report together with accounts and 
auch other information within such time and in 
such manner as may be specified by the Central 
Government. 

(2) The report shall be laid before the 
Central Legislature as soon as may be after it is 
prepared . 

19. For the purposes of this Act, the Central 

Power of Central Government may, from 

Government to gxve time to time, give to the 

direction. Administration such general 

or special directions as it thinks fit, and the 
Administration shall, in the exercise of its func- 
tions under this Act, comply with any such 
directions. 

20. Notwithstanding anything contained in 
Exemption from the Indian Income-tax Act, 

taxes. 1922, Or in any other enact- 

ment for the time being in force relating to 
income-tax, super, tax,- or business profits tax, 
the Administration shall not be liable to pay 
any income tax, super- tax or business profits tax 
on any incomes, profits or gains. 

21. (1) No provision of law relating to in- 
Liquidation of solvency or to the winding 

the Administration* up of companies or corpo- 
fation shall apply to the Administration and 
the Administration shall not be placed in liqui- 


dation save by the order of the Central Govern- 
ment and in such manner as it may direct. 

(2) In the event of the Administration being 
placed in liquidation, the assets of the Adminis- 
tration, after meeting the liabilities, if any, shall 
vest in the Central Government and the Central 
Government shall thereupon have all the 
powers of the Administration in recovering the 
loans remaining unpaid, 

22. The Administration may, by notification 

Delegation, official Gazette, direct 

that any power or duty which under any of the 
provisions of this Act is conferred or imposed 
upon the Administration shall, in such circum- 
stances and under such conditions, if any, as 
may be specified in the direction, be exercised 
or discharged by the Chief Administrator, De- 
puty Chief Administrator or any other person 
subordinate to the Administration. 

23. The Central Government may, by notifi- 
Power to make cation in the official Gazette, 

make rules^ for the purpose 
of giving effect to the provisions of this Act. 

[a] Hoc Rehabilitation Finance Administration 
Rules, 1948, see Gazette of India, 1948, Extra- 
ord., page 955. 

24. (l) The Administration may, with the 
Power to make previous sanction of the 

regulations, ' Central Government, make 

regulations, not inconsisfeent with this Act or 
the rules made thereunder, to provide for all 
matters for which provision is necessary or 
expedient for the purpose of giving effect to the 
provisions of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power such regu- 
lations may provide for — 

(a) the conditions on which a person may 
be recognised as a displaced person, 

(h) the manner and the time of the general 
meetings of the Administration, or Advisory 
Board or Regional Committee and the procedure 
to be followed thereat and the manner in which 
right of voting may be exercised. 

(c) the terms on which the Administration 
may grant loans, 

(d) forms of returns and statements required 
under this Act, 

(e) the duties and conduct, salaries, allow- 
ances and conditions of service of officers, 
servants and agents of the Administration, 

(f) manner and form of application for 
loans and contracts, 

(g) manner in which accounts of the Ad- 
ministration shall be kept and audited, 

(h) the manner in which and the conditions 
under which the business or industry of a person 
to whom a loan has been advanced may be 
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taken obarge of and administered under sec- 
tion 15. 

(i) any other matter which has to be or may 
ba specified under this Act. 


(3) All regulations made under this section 
shall be published in the official Gazette and 
shall come into force on such date as may foe 
specified therein. 


[THE] REPEiLING AND AMENDING ACT, 19^7. 

(ACT II OF 1958.) 

[5th January, 1948 J 

An Act to repeal or amend certain enactments. 


Wheeeas it is expedient that the enactments 
specified in the Schedule which are spent or 
have otherwise become unnecessary, or have 
ceased to foe in force otherwise than by expressed 
specific repeal, should be expressly and speci- 
fically repealed ; 

r: And WHEElBAS it is expedient that certain 
formal amendments should be made in the 
Indian Income-tax Act, 1922 (sr of 1922) ; 

■ It is hereby enacted as follows : — 

1« This Act may be called the Repealing and 
/ Short htle. Amending Act, 1947. 

2. The enactments specified in the Schedule 
Eepml of certain are hereby repealed to the 

maotmenis, extent mentioned in the 

fourth column thereof. 

3. The repeal by this Act of any enactment 

Savings, shall not affect any other 

^snaotment in which such enactment has been 
a,pplied, incorporated or referred to ; 

and this Act shall not affect the validity, in- 
validity, effect or consequences of anything al- 
ready done or suffered or any right, title, 
obligation or liability acquired,^ accrued or in- 
Gucrad, or any remedy or proceeding in respect 
thereof or any release or discharge of or from 
any debt, penalty, obligation, liability, claim or 


demand or any indemnity already granted, or 
the proof of any past act or thing : 

nor shall this Act affect any principle or rule 
of law, or established jurisdiction, form or course 
of pleading, practice or procedure, or existing 
usage, custom, privilege, restriction, exemption, 
office or appointment, notwithstanding that they 
respectively may have been in any manner 
affirmed, recognised or derived by, In or from 
any enactment hereby repealed ; 

nor shall the repeal by this Act of any enact- 
ment revive or restore any jurisdiction, office, 
custom, liability, right, title, privilege, restric- 
tion, exemption, usage, practice, procedure or 
other matter or thing not now existing or in 
force, or any provision of the Letters Patent of 
any High Court which under any such enact- 
ment ceased to have effect. 

Amendment of 5. In section 10 of the 
section 10 of Act XI Indian Income-tax Act, 
1922,- 

(a) in clause (b) oi the proviso to clause (vi) 
of sub-section (2) for the words, brackets and. 
letter “clause (a) oi'' the words, brackets and 
letter “clause fb) oi” shall be substituted; and 
fbj in sub-section f4j for the word, brackets 
and figure “clause (xii)” wherever they occur, 
the word, brackets and figure “clause (xv)” 
shall be substituted. 


THE SCHEDULE 
(See section 2.) 


Acts of ike Indian Legislature, 


1920 

XL 

The Aligarh Muslim University Act, 1920 

The proviso to 
sub-section (3) 
of section 30, 

1924 

II 

The Cantonments Act, 1924 

The second 
proviso to sub- 
section (l)ot 
section 15. 

1927 

xvr 

The Indian Forest Act, 1927 

Section 86 and 
the Schedule. 

1934 

II 

The Eeserve Bank of India Act, 1934 

Clause (7) of 
section 17, 

1939 

XXXV 

The Defence of India Act, 1939 

The whole 

1940 

III 

The Bojal Indian Navy (Extension of Service) Act, 1940 

The whole 

1940 

VII 

The Reserve Bank of India (Closing of Annual Accounts) Act, 1940 

The whole 

1940 

XXXV ri 

The War Donations and Investments (Companies) Act, 1940 

The whole 

1942 

I 

The Workmen’s Compensation (Amendment) Act, 1942 

The whole 

1942 

II 

The Indian Merchant Shipping (Amendment) Act, 1942 

The whole 

1942 

III 

The Indus Vessels (Amendment) Act, 1942 

The whole 

1097 & 1098 A. M. 
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1942 

IV 

1942 

V 

1942 

VII 

1942 

VIII 

1942 

IX 

1942 

XI 

1942 

XV 

1942 

XVI 

1942 

XVII 

1942 

XX 

1942 

XXI 

1942 

XXII 

3942 

XXIII 

1942 

XXIV 

1942 

XXV 

1943 

I 

1943 

II 

1943 

III 

1943 

IV 

1943 

V 

1943 

VI 

1943 

VII 

1943 

XII 

1943 

XIV 

1943 

XV 

1943 

XVI 

1943 

XVII 

1943 

XVIII 

1943 

XIX 

1943 

XX 

1943 

XXI 

1943 

XXII 

1943 

XXIV 

1943 

XXV 

1943 

XXVI 

1943 

XXVII 

1948 

XXVIII 

1943 

XXIX 

1943 

XXX 

1944 

I 

1944 

II 

1944 

III 

1944 

IV 

1944 

V 

1944 

VI 

1944 

VII 

1944 

VIII 

1944 

IX 

1944 

XI 

1944 

XII 

1944 

XIII 

1944 

XV 

1944 

XVI 

1944 

XVII 

1945 

I 

1945 

II 

1945 

IV 

1945 

V 

1945 

VI 

1945 

VII 

1945 

VIII 

1945 

IX 

1945 

X 

1945 

XI 

1940 

n 

1940 

VIII 


Acts of the Indian Legislature — contd. 


The Indian Medical Council (Amendment) Act, 1942 

The Indian Boilers (Amendment) Act, 1942 

The Cofiee Market Expansion Act, 1942 

The Indian Penal Code (Amendment) Act, 1942 

The Cotton Ginning and Pressing Factories (Amendment) Act, 1942 

The Protective Duties Continuation Act, 1942 

The Cantonments (Amendment) Act, 1942 

The Indian Limitation (Amendment) Act, 1942 

The Indian Companies (Amendment) Act, 1942 

The Motor Vehicles (Amendment) Act, 1942 

The Indian Companies (Second Amendment) Act, 1942 

The Indian Rubber Control (Temporary Amendment) Act, 1942 

The Code of Civil Procedure (Amendment) Act, 1942 

The Code of Civil Procedure (Second Amendment) Act, 1942 

The Kepealing and Amending Act, 1942 

The Motor Vehicles (Amendment) Act, 1943 

The Government Savings Banks (Amendment) Act, 1943 

The Indian Hallways (Amendment) Act, 1948 

The Aligarh Muslim University (Amendment) Act, 1943 

The Code of Civil Procedure (Amendment) Act, 1943 

The Indian Penal Code (Amendment) Act, 1943 

The Coffee Market Expansion ( Amendment) Act, 1943 

The Indian Tea Control (Amendment) Act, 1943 

The Indian Army and Air Force (Military Prisons and Detention Barracks) 
Act, 1943 

The Trade Marks (Amendment) Act, 1943 

The Muslim Personal Law {Shariat) Application (Amendment) Act, 1943 

The Indian Boilers (Amendment) Act, 1943 

The Mines Maternity Benefit (Amendment) Act, 1943 

The Motor Vehicles (Drivers) (Amendment) Act, 1943 

The Agricultural Produce (Grading and Marking) Amendment Act, 1943 

The Indian Army and Indian Air Force (Amendment) Act, 1943 

The Reciprocity (Amendment) Act, 1943 

The Delhi University (Amendment) Act, 1943 

The Victoria Memorial (Amendment) Act, 1943 

The Criminal Procedure Amendment Act, 1943 

The Code of Criminal Procedure (Amendment) Act, 1943 

The Code of Criminal Procedure (Second Amendment) Act, 1943 

The Indian Tea Control (Second Amendment) Act, 1948 

The Indian Companies (Amendment) Act, 1943 

The Central Excises and Salt Act, 1944 


The Coffee Market Expansion (Amendment) Act, 1944 

The Coal Mines Safety (Stowing) Amendment Act, 1944 

The Indian Companies (A.mendment) Act, 1944 

The Indian Aircraft (Amendment) Act, 1944 

The Transfer of Property (Amendment) Act, 1944 

The Insurance (Amendment) Act, 1944 

The Cantonments (Amendment) Act, 1944 

The Indian Merchant Shipping (Amendment) Act, 1944 

The Indian Income-tax (Amendment) Act, 1944 

The Delhi Muslim Wakfs (Amendment) Act, 1944 

The Protective Duties Continuation Act, 1944 

The Indian Patents and Designs (Temporary Amendment) Act, 1944 

The Coffee Market Expansion (Second Amendment) Act, 1944 

The Delhi Joint Water and Sewage Board (Amendment) Act, 1944 

The Indian Tea Control (Amendment) Act, 1946 

The Code of Criminal Procedure (Amendment) Act, 1946 

The Indian Companies (Amendment) Act, 1945 

The Indian Merchandise Marks (Amendment) Supplementary Act, 1945 

The Hepealing and Amending Act, 1945 

The Indian Army (Amendment) Act, 1945 

The Indian Air Force (Amendment) Act, 1945 

The Indian Patents and Designs (Amendment) Act, 1945 

The Mines Maternity Benefit (Amendment) Act, 1945 

The Aligarh Muslim University (Amendment) Act, 1945 


The whole 
The whole 
Section 50« 

The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 

The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
Section 39 
and the third 
Schedule. 

The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The wholes 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole- 
The whole 
The whole 
The whole 
The whole 
The whole 


Ordinances made by the Qovernor-Qeneral 

The National Service (Technical Personnel) Ordinance, 1940 The whole 

The Civic Guards Ordinance, 1940 The whole 
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1942 X 
1942 xin 
1942 XV 
1942 XXII 
1942 XXXIII 
1942 LIII 
1942 LVI 
1942 LVII 

1942 LXII 

1943 I 
1943 VI 
1913 Xlll 
1943 XVII 
1943 XXI 
1943 XXII 
1943 XXIV 
1943 XXVIII 
1943 XXXI 
1943 XXXIII 
1943 XXXV 

1943 XLI 

1944 IV 
1944 XX 
1944 XXXI 

1944 XXXV 

1944 L 

1945 X 
1945 II 
1945 III 
1945 IV 
1945 VIII 

1945 IX 
1945 XI 
1945 xir 
1945 XIV 
1945 XVI 

1945 XVII 
1945 XVIII 
1945 XX 
1945 XXI 
1945 XXII 
1945 XXV 
1945 XXVII 
1945 XXXI 
1945 XXXV 
1945 XXXVI 
1945 XXXVII 
1945 XXXVHI 
1945 XXXiX- 
1945 XLI 
1945 XLII 
1945 XLIII 
1945 XLIV 
1945 XLV 

1945 XLVIII 

1946 XI 
1946 XU 


Ord%nance$ made by the Governor General — contd. 


The Civil Pioneer Foree Ordinance, 1942 

The Women’s Auxiliary Corps Ordinance, 1942 

The Prisoners (Amendment) Ordinance, 1942 

The Deputy Commander-in-Ghief (Powers) Ordinance, 1942 

The Civil Services (Conditions of Service) Ordinance, 1942 

The Railways (Employment o! Military Personnel) Ordinance, 1942 

The Allied Forces Ordinance, 1942 

The Allied Forcss (United States of America) Ordinance, 1942 

The Indian Legislature (Prevention of Disqualification) Ordinance, 1942 

The Enemy Agents Ordinance, 1943 

The Indian Standard Time (Interpretation of References) Ordinance, 1943 
The Essential Services (Telephone Employees) Ordinance, 1943 
The Royal Indian Navy (Powers of Command) Ordinance, 1943 
The Parole Centres Ordinance, 1943 

The Special Police Establishment (War Department) Ordinance, 1943 
The Discipline of Seamen Ordinance, 1943 

The Allied Forces (Exemption from Local Taxation) Ordinance, 1943 

The Foctoriea (Control of Dismantling) Ordinance, 1943 

The Military Stores (Unlawful Possession) Ordinance, 1943 

The Hoarding and Profiteering Prevention Ordinance, 1943 

The Sugar (Temporary Excise Duty) Ordinance, 1943 

The Military Safety (Powers of Detention) Ordinance, 1944 

The Service in Ships (Bequisition) Ordinance, 1944 

The Indian Army (Second Amendment) Ordinance, 1944 


The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
So much as is 


The Defence of India (Second Amendment) Ordinance, 1944 
The Sugar (Temporary Excise Duty) Ordinance, 1944 
The Factories (Control of Dismantling) Amendment Ordinance, 1945 
The Natunal Service (European British Subjects) Amendment Ordinance, 1945 
The Delhi Rent Control (Amendment) Ordinance, 1945 
The Military Safety (Powers of Detention) Amendment Ordinance, 1945 
The Essential Services (Dibru Sadiya and Colliery Branch Railway) Ordinance, 
1945 

The Indian Income-tax (Amendment) Ordinance, 1945 
The Provincial Debt Laws (Temporary Validation) Ordinance, 1945 
The Criminal Law (1943 Amendment) Amending Ordinance, 1945 
The Criminal Law (1944 Amendment) Amending Ordinance, 1945 
The Income-tax and Excess Profits Tax (Validity of Notices) Amendment Ordi- 
nance, 1945 

The Mines (Amendment) Ordinance, 1945 
The Explosives (Amendment) Ordinance, 1945 
The Excess Profits Tax (Amendment) Ordinance, 1945 
The Refugee Camps Ordinance, 1945 

The Criminial Law (1943 Amendment) Second Amending Ordinance, 1945 

The Defence of India (Amendment) Ordinance, 1945 

The Civil Pioneer Force (Amendment) Ordinance, 1945 

The Defence of India (Second Amendment) Ordinance, 1945 

The Defence of India (Third* Amendment) Ordinance, 1945 

The Armed Forces (Special Powers) Amendment Ordinance, 1945 


not repealed 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 

The whole 
The whole 
The whole 
The whole 
The whole 

The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 
The whole 


The Indian Army (Amendment) Ordinance, 1945 The whole 

The National Service (European British Subjects) Amendment Ordinance, 1945 The whole 


The Bills of Exchange Ordinance, 1945 The whole 

The War Injuries (Compensation Insurance) Amendment Ordinance, 1945 The whole 

The Indian Army and Indian Air Force (Amendment) Ordinance, 1945 The whole 

The Hoarding and Profiteering Prevention (Amendment) Ordinance, 1945 The whole 

The Defence of India Reserve (Disbandment) Ordinance, 1945 The whole 


The Defence of India (Fourth Amendment) Ordinance, 1945 The whole 

The Indian Army (Second Amendment) Ordinance, 1945 The whole 

The Defence of India (Amendment) Ordinance, 1946 The whole 

The Defence of India (Second Amendment) Ordinance, 1946 The whole 


[THE] RESERVE B4NK (TR&NSFER TO PUBLIC OWNERSHIP) ACT, 1948 

(ACT LXII OF 1948) 

Statement of Objects and Reasons. 

*‘The Reserve Bank of India, as at present constituted, trol of Government over the Bank’s activities should be 
is a privately owned institution incorporated by a spe- extended to ensure a greater co-ordinatmn of the mone- 
cial Act. With a view to implement the Government tary, economic and financial policies, this Bill has been 
policy that the Bank should function as a State-owned framed to provide-— ^ 

institution and to meet the general desire that the con- (1) for the acquisition of all shares of the Bank held 



8772 [THE] RESERVE BAKE (TRANSFER TO PUBLIC OWNERSHIP) ACT, 1948 [APP Ss 1-6] 


by members of tlie public against payment of compen- Local Boards which at present mainly represent the 
sation ; shareholders ; 

(2) for enabling Government, after consultation with (4) for eSeeting certain amendments including con- 

the Bank’s Governor, to give directions to the Bank in sequential amendments in the Beserve Bank of India 
matters of policy ; Act, 1934.” 

(3) for amending the constitution of the Central and — Gazette of India, 1948, Part V, page 437» 

THE RESERYE BANK (TRANSFER TO PUBLIC OWNERSHIP) ACT, 19^8 

(ACT LXII OP 1948) 

[28rd September, 1948J 

An Act to bring the share capital of the Beserne Bank of India into public ownership 
and to make conseqiiential amendments in the Beserve Bank of India Act, 1934, 


WherbAS it is expedient to bring the share 
capital of the Reserve Bank of India into public 
ownership, to make provisions with respect to 
the relations between the Central Government 
and the Bank and to make consequential amend- 
ments in the Reserve Bank of India Act, 1934 ; 

It is hereby enacted as follows : 

1. This Act may be called the Reserve Bank 

Short title. (Transfer to Public Owner, 

ship) Act, 1948. 

Definitwns. 2. In this Act, — 

(a) “appointed day” means such day as the 
Central Government may, by notification in the 
official Gazette, appoint®'; 

(b) “Bank” means the Reserve Bank of 
India as constituted by the principal Act ; and 

(c) “principal Act” means the Reserve Bank 
of India Act, 1934. 

[a] 1st January 1949 appointed as ‘appointed day* 
for the purposes of this Act— Gazette of India, 1948, 
Estraord., page 1657. 

Transfer of hanh 3* (l) On the appointed 
shares. ^ay 

(a) all shares in the capital of the Bank shall 
by virtue of this Act be deemed to be transfer- 
red free of all trusts, liabilities and encum- 
brances to the Central Government ; and 

(h) as full compensation therefor, the Central 
Government shall issue to every person who, im- 
mediately before the appointed day, is regis- 
tered as the holder of any such shares, an amount 
calculated at the rate of one hundred and 
eighteen rupees and ten annas per share, in 
promissory notes of the Central Government 
bearing interest at the rate of three per centum 
per annum repayable at par on such date as 
may be specified in this behalf by the Central 
Government ; 

Provided that where the amount so calculated 
is not an exact multiple of one hundred rupees 
the amount in excess of the nearest lower multi- 
ple of one hundred rupees shall be paid by 
cheque drawn on the Bank ; 

Provided further that in respect of any share 
obtained at par from the Central Government 
by any Director of the Bank in pursuance of 
sub-section ( 8) of section 4 of the principal Act 
as in force immediately before the appointed 


day, the said amount shall be calculated at the 
rate of one hundred rupees per share. 

(2) Notwithstanding the transfer of shares 
effected by this section any shareholder who, 
immediately befoie the appointed day, is entitled 
to payment of dividend on the shares held by 
him shall be entitled to receive from the Bank — 
fa j all dividends accruing due on his shares 
in respect of the year ending on the 30th day of 
June, 1948, or any preceding year remaining un- 
paid on the appointed day ; 

(h) dividends calculated at the rate of four 
rupees per annum per share in respect of the 
period from the 1st day of July, 1948, to the ap- 
pointed day. 

4. On the appointed day any person who 
VacaUon of office immediately before that day 

by existing office was holding office of a Direc- 
tor of the Central Board 
otherwise than as Governor or Deputy Governor 
or as a member of a Local Board of the Bank 
shall vacate his office, and the Central Board 
and the Local Boards of the Bank shall there, 
after be constituted in the manner prescibed by 
sections 8 and 9 of the principal Act as amend- 
ed by this Act. 

5. Pending the constitution of the Central 
Interim arrange- Board under section 8 of the 

ments, principal Act as amended 

by this Act, the Governor of the Bank, or in bis 
absence a Deputy Governor of the Bank duly 
nominated by him in this behalf, may, subject 
to such restrictions and conditions as may from 
time to time be imposed by the Central Govern, 
ment, exercise all powers, and do all acts and 
things which may be exercised or done by the 
Bank. 

6. (l)'llhe Central Government may, by 
Eule making yower. notification in the official 

Gazette, make rules® for the purpose of giving 
effect to the objects of this Act. 

(2) In particular and without prejudice to 
the generality of the foregoing power, such rules 
may provide — 

(a) for the manner in which and the autho- 
rity by which compensation shall be paid under 
section 3 ; and 
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(h) for the determination of persons to whom 
compensation is so payable. 

[a] For such rules, see Gazette of India, 1948, Ex- 
traord., page 1657. 

7. As from the appointed day, the Eeserve 
Amendments to Bank of India Act, 1984, 

Act II of 1934. gtjail be amended in the 
manner directed in the Schedule to this Act. 

THE SCHEDULE 
(See section i) 

Amendments to the Beserve Bank of India 
Act, 193A. 

Section 2.— In clause (d), omit “silver”. 
Chapter II. — In the heading for ‘ Share 
Capital” substitute “Capital”. 

For section 4 substitute the following, 
namely : — 

Capital of the “4. The capital of the 
Bank shall be five orores of 

rupees”. 

Omit section 5. 

For section 7 substitute the following, 
namely ; — 

”7. (1) The Central Government may from 
Management. time to time give such direc- 
tions to the Bank as it may, after consultation 
with the Governor of the Bank, consider neces- 
sary in the public interest. 

(2) Subject to any such directions, the 
general superintendence and direction of the 
affairs and business of the Bank shall be entrust- 
ed to a Central Board of Directors which may 
exercise all powers and do all acts and things 
which may be exercised or done by the Bank. 

(8) Save as otherwise provided in regulations 
made by the Central Board, the Governor shall 
have full powers to transact all the business of 
the Bank which may be transacted by the Gen- 
tral Board.” 

Section 8. — 

(i) for sub- section {!) substitute the follow- 
ing, namely : — 

“ ("I j The Central Board shall consist of the 
following directors, namely : — 

(a) a Governor and two Deputy Governors 
to be appointed by the Central Government ; 

(h) four Directors to be nominated by the 
Central Government, one from each of the four 
Local Boards as constituted by section 9 ; 

(c) six Directors to be nominated by the 
Central Government ; and 

(d) one Government official to be nominated 
by the Central Government.” ; 

(it) for the second paragraph of sub-section 
(i) substitute the following, namely : — 

“A Director nominated under clause (c) of 
sub-section (1) shall, subject to the provisions 


of sub-section (6)^ hold office for a period of 
four years,” ; 

(iii) after sub-section (5), the following sub- 
sections shall be added, namely : — 

“ ( 6) Out of the six Directors first nominat- 
ed under clause (g) of sub-seotion (l), two shall 
retire at the end of one year, two at the end of 
two years and the last two at the end of three 
years, the Directors so to retire being determin- 
ed by lot. 

(7) k retiring Director shall be eligible for 
re-nomination 

For section 9 substitute the followings 
namely : — 

“9. (1) A Local Board shall be constituted 
Local Boards, for each of the four areas 
the^r constttuUon specified in the First Sche- 
and functions. shall consist of five 

members to be appointed by the Central Gov- 
ernment to represent, as far as possible, terri- 
torial and economic interests and the interests 
of co-operative and indigenous banks. 

(2) The members of the Local Board shall 
elect from amongst themselves one person to foe 
the chairman of the Board. 

(8) The members of the Local Board shall 
hold office for a term of four years and shall be 
eligible for re-appointment. 

(4:) k Local Board shall advise the Central 
Board on such matters as may be generally or 
specifically referred to it and shall perform such 
duties as the Central Board may delegate to 
it”. 

Section il — 

(i) in sub-section (1) for “nominated or 
elected”, substitute “other” and omit the pro- 
viso; 

(ii) for sub-section (2) substitute the follow- 
ing, namely : — 

“ (2) A Director nominated under clause f j 
or clause (c) of sub-section (1) of section 8 
shall cease to hold office if without leave from 
the Central Board he absents himself from three 
consecutive meetings of the Board gonvened 
under sub-section ( l) of section 13. 

(iii) in sub-section (5) the words “appoint- 
ment” and “or election” in two places shall be 
omitted. 

Section 12 — 

(i) omit sub-section (2) ; 

(li) in sub-section (8)^ omit the words 
“otherwise than by the occurrence of a vacancy 
in the office of a Director elected by the Local 
Board”, and the word “qualified”, and for the 
word “elected” substitute the word “other”; 

(iii) in sub-section (4), for the words com- 
mencing with “ in the case of a nominated 
Director ” and ending with the words “ for the 
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election of members of a Local Board” sub- 
stitute the words “by the Central Government”; 

(iv) in sub-seetion (5)^ omit “or elected” and 
“subject to the proviso contained in sub-sec- 
tion 

Omit sections 14, 15 and 16. 

In clause (3) oi section 17, — 

(i) in sub^clause (a), for the word “sterling” 
substitute the words “ foreign exchange 

(zi) in sub-clause (b)t for the words “the 
United Kingdom” substitute the words “any 
country outside India which is a member of the 
International Monetary Fund”; 

(zzi) omit sub-clause (cj. 

Section 18 — 

(z) in the first paragraph, omit the words “or, 
where the powers and functions of the Central 
Board under this section have been delegated 
to a committee of the Central Board or to the 
Governor, in the opinion of such Committee or 
of the Governor, as the case may be,” ; 

(ii) in clause j for the word “sterling” 
substitute the words “foreign exchange”; and 

(Hi) omit the proviso. 

Section 24 — After the words “denomina- 
tional values of ’ insert the words “two rupees,”. 

Section 33 — 

(i) In sub sections (l) and (2), for the word 
“sterling securities” substitute the words “foreign 
securities;” 

(ii) for sub-section (6)^ substitute the follow- 
ing, namely: — 

''(6) For the purposes of this section, the 
foreign securities which may be held as part of 
the assets shall be securities of the following 
kinds payable in the currency of any foreign 
country which is a member of the International 
Monetary Fund, namely: — 

(a) balances at the credit of the Issue Depart- 
ment with the bank which is the principal cur- 
rency authority of that foreign country, or, if 
there is no such bank, with any bank incorpo- 
rated in that foreign country; 

(b) bills of exchange bearing two or more 
good signatures and drawn on and payable at 
any place in that foreign country and having a 
maturity not exceeding ninety days; and 

(c) Government securities of that foreign 
country maturing within five years,” 

Omit section 85. 

Section 89, — In sub-section (2^ for the word 
“five” substitute the word “two.” 

For section 47, substitute the following, name- 
ly:— 

“47, After making provision for bad and 

Allocation of sur- doubtful debts, depreciation 
•plus profits, ij 2 assets, contributions to 

staff and superannuation funds and such other 


contingencies as are usually provided for by 
bankers, the balance of the profits shall be paid 
to the Central Government.” 

Section 48 Omit the proviso to sub- section 

(1) and omit sub-seetion (2J, 

For section 50 substitute the following, name- 
ly:— 

“50. (1) Not less than two auditors shall be 
Auditors, appointed, and their re- 

muneration fixed, by the Central Government, 
(2) The auditors shall hold office for such 
term not exceeding one year as the Centra! 
Government may fix while appointing them, and 
shall be eligible for re-appointment.” 

Section 51. — Omit the words “or such audi- 
tors as it thinks fit.” 

Section 52. — In subsection (2), omit the 
words “to the share holders or,” “as the case may 
be” and “Any such report made to the share- 
holders.shall be read, together with the report of 
the Central Board, at the annual general meeting.” 
Section 58 — Omit sub section (8), 

Omit sections 65 and 56. 

Section 57.— -Omit sub-section (2), 

Section 58. — In sub-section (2)^ omit clauses 
(a) to (e) inclusive. 

For the First Schedule substitute the follow- 
ing, namely; — 

“THE FIRST SCHEDULE. 

{See section 9) 

1. THE WESTERN AREA shall consist of 
the Province of Bombay, the Central Provinces 
and Berar, Hyderabad, Baroda, Kutch, the 
United State of Kathiawar (Saurashtra), Kolha- 
pur, the United State of Gwalior, Indore and 
Malwa (Madhya Bharat), Bhopal, the Acceding 
States administered by the Government of Bom- 
bay and the Acceding States administered by 
the Government of the Central Provinces and 
Berar. 

2. THE EASTERN AREA shall consist of 
West Bengal, Bihar, Orissa, Assam, the Anda- 
man and Nicobar Islands, Manipur, Gooch Behar, 
Tripura, Mayurbhanj, the United State of Vin- 
dhya Pradesh, the Khaahi States, the Acceding 
States administered by the Government of Bihar 
and the Acceding States administered by the 
Government of Ori-sa. 

8, THE NORTHERN AREA shall consist of 
the United Provinces, East Punjab, Delhi, Ajmer- 
Merwara, Panth Piploda, Khashmir, Himachal 
Pradesh, Patiala and the East Punjab States 
Union, Bilaspur, Tehri-Garhwal, Rampur, Bana- 
ras, the United State of Rajasthan, the United 
State of Matsya, Jaisalmer, Jodhpur, Bikaner, 
Jaipur, and the Acceding States administered by 
the Government of East Punjab. 
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4. THE SOUTHEUN AEEA. shall consisli States administered by the Government ol 
of the Province of Madras, Coorg, Mysore, Madras.” 

Cochin, Travanoore, Sandur and the Acceding Omit the Fourth Schedule. 


[THE] ROAD TRANSPORT CORPORATIONS ACT, 1948 
(ACT XXXII OP 1948) 

Statement op Objects and Reasons. 


“Provincial Governments are formulating scheme 
4o ensure the development of a rationalised system of 
road transport in eo-ordination with Eailways, Some of 
them have decided to set up statutory transport boards 
in preference to tripartite companies contemplated in 
the White Paper laid on the table of the Central Legis- 
lature m the Budget Session, 1946. Under the Govern- 
ment of India Act, 1935, the power to legislate in 
respect of trade and commerce is given to the Provincial 
Legislature, while the power to legislate for the incor- 
poration, regulation and winding up of trading corpora- 
tions 13 given to the Central Legislature. The Boards 
contemplated by Provincial Governments have been held 


to fall within the definition of trading corporations. 
This Bill is intended to give the necessary power to 
such Provincial Governments as may desire to set up 
the Corporations. While delegating this power it is 
necessary to guard against wasteful competition between 
road transport services and the Eailways, and provi- 
sion has, therefore, been made for the Corporations 
being set up with the consent of the Central Govern- 
ment. All other details relating to the constitution of 
the Corporations, which are likely to vary from Province 
to Province, are being left to be provided for in Provin- 
cial Legislation.” 

—Gazette of India, 1948, Part V, page 370. 


[THE] EOAD TRANSPORT CORPORATIONS ACT, 1948 
(ACT XXXII OF 1948)" 

[I6th April, 1948] 

An Act to provide for the incorporation of Eoad Transport Gorporations and for 

purposes connected therewith. 


Wheeeas for the promotion of a co-ordinated 
system of road transport in India it is expe- 
dient to provide for the incorporation of Road 
Transport Corporations in which the Central and 
Provincial Governments shall be properly repre- 
sented, and to make certain provisions incidental 
thereto ; — 

It is hereby enacted as follows: 

[a] This Act is made applicable to all the partially 
excluded areas in G. P, and Berar subject to certain 
modificatioDS— See 0. P. and Berar Gazette, 1948, 
Fart I, page 648, 

Short title, extent 1. (1) This Act may be 
and commencement, called the Road Transport 
'Corporations Act, 1948. 

(2) It extends to all the Provinces, but shall 
not come into force in any Province unless the 
Central Government, by notification, so directs, 

2. In this Act, unless there is anything repug- 

Definitions, nant in the subject or con- 

iext, — 

“Corporation” means the Road Transport 
Corporation appointed by the Provincial Govern- 
ment in pursuance of this Act. 

3. (1) Notwithstanding anything contained in 

Dower of Provin- ^ofcor Vehicles Act, 

^lal Governments to 1939, the Indian Companies 
appoint Corpora- Act, 1913, or any other law 
a Provincial Government, 

having regard to 

(a) the advantages offered to the public, 
tirade and industry by the development of road 
transport; 

(b) the desirability of co-ordinating any form 


of road transport with any other form of trans- 
port; 

(c) the desirability of extending and impro- 
ving the facilities for road transport in any area 
in such manner as to provide most efficiently 
and as cheaply as possible for the needs thereof 
and of preventing uneconomic competition 
among any forms of road transport; 
may appoint, by notification issued in this be- 
half, a Road Transport Corporation for the 
whole or any part of the Province. 

(2) In such Corporation — 

(a) provision shall be made and continue to 
be made by or under the relevant provincial 
law for the reservation and allotment to the 
Central Government, as represented by its Rail- 
ways, of such percentage of the share capital of 
the Corporation, if any, as may be agreed to by 
the Central and the Provincial Governments; 

(h) provision shall be made and continue to 
be made for adequate representation of the 
Central Government and of the Provincial 
Government concerned on the Corporation; 
and 

(c) provision shall be made for the payment 
of due compensation in accordance with rules 
made under section 7 to the owners of any road 
transport services whose services are taken over 
by the Corporation: 

Provided that where no agreement is arrived 
at or a dispute arises in respect of any matter 
referred to in this sub-section between the Cen- 
tral Government and a Provincial Government 
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such dispute will be referred to an arbitral tribu- 
nal consisting of one nominee of the Central 
Government, one nominee of the Provincial 
Government and one nominee of the Chief Jus- 
tice of the Federal Court who shall be Chairman 
of the tribunal and the findings of the tribunal 
shall be final and binding. 

4. Any Corporation appointed by a Provincial 
Incorporation and Government in pursuance 

dissolution of Gorpo- of this Act shall be a body 
corporate having perpe- 
tual succession and a common seal and may sue 
and be sued by the name given to it by or under 
the relevant Provincial law. 

5. Subject to the other provisions of this Act 
Composition of any Corporation appointed 

Corporation, by a Provincial Govern- 

ment shall consist of such number of persons as 


the Provincial Government may think fit to ap- 
point and shall have such rights and privileges 
and shall exercise such duties and functions as 
may be specified by or under any Provincial law. 

6. Nothing in the Indian Companies Act, I9n, 

Winding up of shall apply to the Corpora- 

Corporation. tion, and no Corporation 

shall be wound up save by order of the Provin- 
cial Government, and save in such manner as 
the Provincial Government may direct: 

Provided that no order for winding up shall 
be passed by any Provincial Government under 
this section unless it has first obtained the ap- 
proval of the Central Government thereto. 

7. The Central Government may make rales 

Power to make to carry out the purposes of 

clause (c) oi sub-section (2) 
of section 3 of this Act. 


[THE] TERRITORIAL ARMY ACT, 1948. 
(ACT LYI OF 1948) 


Statement op Objects and Reasons 


‘‘This Bill seeks to provide the legal basis for raising 
the Territorial Army, the proposals regarding which 
were announced in Parliament on the 8th April 1948. 
Owing to the constitutional changes, the old Territorial 
Force Act, 1920, is no longer suitable for this purpose. 
For example, the Act of 1920 makes members of the 
Force subject to the British Army Act. The present 
Billmerely lays down the broad principles on which the 
Territorial Army is to be raised leaving all administra- 
tive details, etc., to be provided for in rules and regula- 


tions. The role of the force will be — 

(a) to provide a second line to, and a source of rein*" 
forcement for, the regular army; 

(h) to assist in internal defence duties in a national 
emergency ; 

(c) to be responsible for anti-aircraft and coastal 

defence; and 

(d) to give the youth of India an opportunity o£” 

training themselves to defend their country. 

With the passage of this Bill, the Indian Territorial 
Force Act, 1920, will lapse.” 

— Gazette of India, 1948, Part V, page G19. 


[THE] TEREITORIAL ARMY ACT, 1948 
(ACT LVI OF 1948) 

[10th SepiemheVi 1948.] 

An Act to provide for the constitution of a TeTritoricd Attuv, 


Whereas it is expedient to provide for the 
constitution of a Territorial Army; 

It is hereby enacted as follows: — 

Short title, extent 1. (l) This Act may be 
nnd application, called the Territorial Army 
Act, 1948. 

It extends to the whole of India‘S and 
applies to all classes of persons in the Territorial 
Army, wherever they may be. 

[a.] This Act is mada applicable to 

(a) all the partially excluded areas in Assam speci- 

fied in Schedule to the Government of India 
(Excluded and Partially Excluded Areas) Order, 
1936— See Assam Gazette, 1948, Part 11, 
page 1571; 

(b) The Chofca Nagpur Division and to Santbal 
Parganas District— Bihar Gazette, 1948, 
Part II, page 2736; 

(c) Darjeeling district on and from 16-12-1948— 

See Calcutta Gazette, 1948, Part I, page 1650; 

(d) all partially excluded areas in C, P. and Berar 
subject to certain modifications — See 0. P. and 
Berar Gazette, 1948, Part I, page 725; 


(e) all partially excluded areas and to all excluded 
areas other than Laccadive Islands and Minicoy 
in the Province of Madras and the Act except 
S. 13 thereof shall apply to the Laccadive 
Islands and Minicoy — See Fort St. Georg® 
Gazette, 1948, Part I, page 1079, 

2. In this Act, unless there is anything re- 

Definitions. pugnant in the subject 

context, — 

(a) “enrolled’* means enrolled in the Ter» 
ritorial Army under the provisions of this Act; 

(b) “officer’* means an officer of any of the 
two classes specified in section 5; 

(c) “non-commissioned officer” means a per- 
son holding a non-commissioned rank in the 
Territorial Army, and includes an acting non-- 
commissioned officer; 

(d) “prescribed** means prescribed by rales- 
made under this Act; 

(e) the expression “regular forces” means 
officers and other ranks who, by their commis- 
sion, terms of enrolment or otherwise, are liabl© 

y 
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to render continuously for a term military service 
under the Indian Army Acfe, 1911; and 

(f) all words and expressions used herein 
and defined in the Indian Army Act, 1911, and 
not hereinbefore defined, shall be deemed to have 
the meanings respectively attributed to them by 
that Act. 

Conshtution of 3. There shall be 
ihe Territorial raised and maintained in 
the manner hereinafter pro- 
vided an army to be designated the Territorial 
Army. 

( 2) The Central Government may constitute 
such number of units of the Territorial Army as 
it thinks fit and may disband or reconstitute any 
units so constituted. 

Personnel of the There shall be the fol- 

Territorial Army. lowing classes of persons in 
the Territorial Army, namely, — 

( a) officers; and 

(b) enrolled persons. 

5. Officers in the Territorial Army shall be of 

Officers. the two following classes, 

namely, — 

(a) officers holding commissions in the Ter- 
ritorial Army granted by the Governor General 
with designations of rank corresponding to those 
of Indian commissioned officers; and 

(b) junior commissioned officers holding com- 
missions in the Territorial Army granted by the 
Governor. General with designations of rank cor- 
responding to those of Viceroy’s commissioned 
officers. 

6. Any person domiciled in India may offer 

Persons eligible himself for enrolment in the 

for enrolment. Territorial Army, and may, 
if he satisfies the prescribed conditions, be enroll- 
ed for such period and subject to such conditions 
as may be prescribed, 

7. (l) No officer or enrolled person shall be 

Liability for mi- required to perform milita- 

Utary service. ry service beyond the limits 

of India save under a general or special order of 
the Central Government. 

(2 ) Subject to the provisions of sub-section (l), 
every officer or enrolled person shall, subject to 
such conditions as may be prescribed, be bound 
to serve in any unit of the Territorial Army to 
which he is for the time being attached and 
shall be subject to all the rules made under this 
Act in relation to such unit. 

(3) Every officer or enrolled person shall be 
liable to perform military service, — 

(a) when called out in the prescribed manner 
to act in support of the civil power or to provide 
essential guards; 

(b) when embodied in the prescribed manner 


for training or for supporting or supplementing 
the regular forces; and 

(c) when attached to any regular forces either 
at his own request or under the prescribed con- 
ditions. 

8. Every person enrolled under this Act shall 

Discharge, be entitled to receive his dis- 
charge from the Territorial Army on the expira- 
tion of the period for which he was enrolled and 
any such person may, prior to the expiration of 
that period, be discharged from the said army 
by such authority and subject to such conditions 
as may be prescribed : 

Provided that no enrolled person who is for 
the time being engaged in military service under 
the provisions of this Act, shall be entitled tc 
receive his discharge before the termination ot 
such service. 

(1) Every officer when doing duty as such 

Ayylication of the o&neer, and every enrolled 
Indian Army Act, person when called out or 
embodied or attached to 
any regular forces, shall, subject to such adapta- 
tions and modifications as may be made therein 
by the Central Government by notffication in 
the official Gazette, be subject to the provisions 
of the Indian Army Act, 1911, and the rules or 
regulations made thereunder in the same manner 
and to the same extent as if such officer or 
enrolled person held the same rank in the regu- 
lar forces as he holds for the time being in the 
Territorial Army. 

(2) When an offence punishable under the 
Indian Army Act, 1911, has been committed by 
any person whilst subject to that Act under the 
provisions of sub* section (1) such person may 
be taken into and kept in military custody and 
tried and punished for such offence as aforesaid 
in like manner as he might have been takeii 
into and kept in military custody, tried and 
punished if he had continued to be so subject, 

10. In addition to, or in substitution for, any 

Summary trial and punishment or punish- 
•punishment, ments to which he may 

be liable under the Indian Army Act, 1911, any 
enrolled person may be punished either by s 
criminal Court or summarily by order of the 
prescribed authority for any offence under that 
Act or for the contravention of any of the pro- 
visions of this Act or of any rules made there- 
under with fine which may extend to one hundred 
rupees to be recovered in such manner and by 
such authority as may be prescribed ; 

Provided that no fine shall be summarily in- 
flicted by order of the prescribed authority in 
any case in which the accused claims to be tried 
by^a criminal Court. 
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11. No Court inferior to that o! a Presidency 
Jurisdiciion to try Magistrate or a Magistrate 

offences. of the first class shall try 

any offence made punishable by or under this 
Act. 

12. Where an enrolled person is required by 
Presumpiion as to or in pursuance of any 

certain documents, made under this Act 

to attend at any place, a certificate purporting 
to be signed by the prescribed officer stating that 
the person so required to attend failed to do so 
in accordance with such requirement shall, 
without proof of the signature or appointment 
of such officer, be evidence of the matters stated 
therein. 


13. For the purposes of sections 128, 130 and 
Persons subject to 131 of the Code of Crimi- 

‘U 

forces for certain omceJ'S, non-commissioned 
purposes, officers and other enrolled 

persons who have been attached to a unit shall 
be deemed to be officers, non-commissioned 
officers and soldiers respectively of the regular 
forces. 


1 ^. ( 1 ) The Central Government may make 
Power to male rules to carry out the pur- 
poses of this Act. 

(2) In particular, and without prejudice to 
the generality of the foregoing power, such rules 
may — 


(a) prescribe the manner in which, the period 
for which and the conditions subject to which 
any person may be enrolled under this Act; 

{dj prescribe the manner in which and the 
conditions subject to which officers and enrolled 
persons may be called out for service, or em- 
bodied for training or for supporting or for sup- 
plementing the regular forces or attached to 
any regular forces; 

fcj prescribe preliminary and periodical mili- 
tary training, compulsory and voluntary, for any 
enrolled person and provide for the embodiment 
of any unit for that purpose; 

(dj define the manner in which and the con- 
ditions under which any enrolled person may 
be excused from training; 

(ej prescribe the authorities by which and 
the conditions subject to which enrolled persons 
may be discharged under section 8 ; 

f/J prescribe the authorities by which offences 
under this Act may be punished and the fine 
inflicted may be recovered; 

f g) prescribe the officers by whom certificates 
may be signed under section 12 ; 

(h) generally provide for any other matter 
which under this Act is to be or may be pres- 
cribed. 

Repeal of Act 15. The Indian Territorial 
XLYIII of 1980. Force Act, 1920, is hereby 
repealed.' 


11. AMENDING ACTS, 1947~-194S 


[THE INDIAN] AIRCRAFT (AMENDMENT) ACT, 1948. 
(ACT XXIV OF 1948) 

An Act further to amend the Indian Aircraft Act, 1934, 


[l2th April, 1948,] 


WheBBAS it is expedient further to amend the 
Indian Aircraft Act, 1934, for the purposes hereinafter 
appearing; 

It is hereby enacted as follows : — 


Short title. 

Act, 1948. 

Amendment of sec- 
tion 1 of Act XXII 
of 1984, 

substituted *. — 


1. This Act may be called the 
Indian Aircraft (Amendment) 

2. For sub'section (2) ot sec- 
tion 1 of the Indian Aircraft 
Act, 1934 (bereiaafter called the 
said Act), the following shall be 


It extends to the whole of India, and applies 

also— 

( a) to British subjects and servants of the Crown in 
any part of India ; 

(b) to British subjects who are domiciled in any part 
of India wherever they may be ; and 

(cj to, and to the persons on, aircraft registered in 
India wherever they may be.” 


Amendment 0 f 
certain sections of 
Act XXII of 1934 


3. In sections other than sec- 
tion 1 of the said Act, for the 
words “the Provinces” wherever 
they occur, the word “India” 


shall be substituted. 


[THE INDIAN] ARMY (AMENDMENT) ACT, 1948. 
(ACT XLIII OF 1948 ) 

An Act further to amend the Indian Army Act, 1911. 


[3rd September, 1948.] 


WheBBAS 'it is expedient further to amend the 
Indian Army Act, 1911 (VIII of 1911), for the purposes 
hereinafter appearing; 

It is hereby enacted as follows : 

Short mu. Tf 

the Indian Army (Amendment) 

Act, 1948. 


2. For section 6A of the Indian Army Act, 1911 
Substitution of section (hereinafter referred to as 
6 A, Act VII I of 1911. the said Act), the following 

section shall be substituted, namely : — 

Relations between 'forces of “Si. When any 
Acceding States and Indian Land of the forces of an 
Forces when acting together. Acceding State are 
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acting with, or are attached to, any body of His Maje- 
sty’s Indian Land Forces, whether within or outside the 
State, then — 

fa j all the provisions of this Act shall apply to such 
forces and the members thereof as if they formed part 
of that body of His Majesty ’s Indian Land Forces; 

(b) for the purposes of command and discipline and 
for the purposes of the provisions of this Act relating 
to superior officers, any officer, sub* commissioned 
officer, warrant officer or non-commissioned officer 
of such forces shall, in relation to that body of His 
Majesty’s Indian Land Forces, have all such powers 
and be treated as if he were an Indian commissioned 
officer, Viceroy’s commissioned officer, warrant officer 
or non-commissioned officer, as the case may be, of 
His Majesty’s Indian Land Forces; and 

(c) the relative rank of officers, sub-commissioned 
officers, warrant officers and non-commissioned officers 


of such forces and of His Majesty’s Indian Land 
Forces shall be such as may be determined by the 
Central Grovernment or by such other authority as may 
be prescribed.” 

Omission of section 6B, 3. Section 6B of the 

Act VIII of 1911. said Act shall be omitted. 

4. (1) In clause (2) of section 7 of the said Act, 
n t “means,” the 

section 7 Act VIII words "a person of Indian nation- 
o f Wn ' ality holding His Majesty’s oom- 

^ ' mission in Hia Majesty’s Land 

Forces or” shall be inserted. 


(2) The amendment made by sub-section (1) oi this 
section shall be deemed to have been made with effect 
from the 15th day of August, 1947. 

5. The Indian Army (Amendment) Ordinance, 1948, 
Repeal. is here by repealed. 


[THE INDIAN] ARMY AND THE INDIAN AIR FORCE (AMENDMENT) ACT, 1948. 


(ACT XVII OF 1948 ) 

[29th Marchf 1948 ] 

An Act ftirfher to amend the Indian Army Act, 1911, and the Indian Air Force Act, 

1932, for certain purposes and to make certain consequential amendments 
to the Administrator GeneraVs Act, 1913 


Whereas it is expedient further to amend the 
Indian Army Act, 1911 (VIII of 1911) and the Indian 
Air Force Act, 1932 (XIV of 1932) for the purposes 
iierainafter appearing and to make certain conse- 
■quential amendments to the Administrator General’s 
Act, 1913 (III of 1913) ; 

It is hereby enacted as follows: — 


1. This Act may be called the Indian Army and 


Amendment of section 114, 
Act VIII of 191R 


2. In section 114 of 
the Indian Army Act, 
1911,— 


fij in the opening paragraph for the word “rules” 
the word ‘‘provisions” shall be substituted and after 
the words “this Act” the words ‘‘not being an Indian 
commissioned officer,” shall be inserted ; 

(%i) for clause (2) the following clause shall be 
substituted, namely ; — 

**(2) In the case of a deceased person who has left 
in a bank (including any post office savings bank, 
co-operative bank or society or any other institution 
receiving deposits in money, however named) a deposit 
not exceeding one thousand rupees, ihe commanding 
officer may, if he thinks fit, require the agent, manager 
or other proper officer of such bank, society or other 
institution to pay the deposit to him- forthwith, notwith- 
tstanding anything in any rules of the bank, society or 
other institution and when any money has been paid 
by such bank, society or other institution in compli- 
ance with such requisition, no person shall have any 
claim against the bank, society or other institution in 
respect of such money”; 

(Hi) in clause after the words “cause the move- 
able property to be sold by public auction” the words 
“and may convert into money any cash certificates 
(including post office cash certificates, defence savings 
certificates and national savings certificates)” and after 
the words “proceeds of the sale” the words “or conver- 
sion” shall be inserted ; 

(iv) clause (?) and the Explanations shall be omit- 
ted and clause (8) shall be renumbered (7) ; 

(v) in clause (?) as so renumbered the words “or 
the Standing Committee oi Adjustment as the case 
may be” shall be omitted and after the words “a deceas- 
4ed person” the words “or deserter” shall be inserted. 


Substitution of new 
sections for section 116, 
Act VIII of 1911, 


3. For section 116 of the 
Indian Army Act, 1911, the 
following sections shall be 
substituted, namely : — 
“116. The provisions of sections 114 and ll‘5 shall, 
. , so far as they can be madeap- 

0 / pUeable, apply in the case of a 
sections lU and 115 pgj.gQ^ subject to this Act, not 
to lunatics, etc. being an Indian commissioned 

officer, who, notwithstanding anything contained in the 
Indian Lunacy *Aot, 1912 (IV of 1912), is ascertained 
in the prescribed manner to be insane, or, who, being 
on active service, is officially reported missing, as if he 
had died on the day on which his insanity is so 
ascertained, or, as the case may be, on the day on 
which he is officially reported missing : 

Provided that in the case of a person so reported 
missing no action shall be taken under clauses (2) to (5), 
inclusive of section 114 until such time as such person 
is officially presumed to be dead. 

116A. The provisions of sections 11 6B to 1161, 
Property of inclusive, shall apply to the dis- 
Indian commis’ posal of the property of Indian 

sioned officers commissioned officers subject to 

who die or desert, this Act, who die or desert. 

116B, (1) On the death or desertion of an Indian 
Poiuers of Com" commissioned officer, a Com- 
mittee of Adjust- mittee of Adjustment appointed 
ment. in this behalf in the manner 

prescribed (hereinafter referred to as the Committee) 
shall, aa soon as may be, subject to the rules made in 
this behalf under this Act, — 

(a) secure all the moveable property belonging to the 
deceased or deserter, that is in camp or quarters, and 
cause an inventory thereof to be made, and ascertain 
and draw the pay and allowances, if any, due to him : 


and 

(h) ascertain the amount, and provide for the pay- 
ment, of the regimental and other debts in camp or 
quarters (if any) of the deceased or deserter, 

(2) In the case of a deceased Indian commissioned 
officer whose representative, widow (if any) or next of 
kin has given security to the satisfaction ’■of the Com- 
mittee for the payment of the regimental and other 
debts ha camp or quarters (if any) of the deceased, the 
Committee shall deliver any property received by it 
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under sub-section fl j to that representative, widow or 
next of kin, as the case may be, and shall not further 
interfere in relation to the property of the deceased. 

fSj In the case of a deceased Indian commissioned 
officer, the committee, save as may be prescribed, shall, 
if it appears to it necessary for the payment of regi“ 
mental and other debts in camp or quarters and Ibe 
expenses, if any, incurred by the Committee, and may, 
in any other case, collect all moneys left by the deceased 
in any bank {including any post office savings^ bank, 
co-operative bank or society or any other institution 
receiving deposits in money, however named) and for 
that purpose may require the agent, manager or other 
proper officer of such bank, society or other institution 
to pay the moneys to the Committee forthwith, and 
such agent, manager or other officer shall be bound to 
comply with the requisition notwithstanding anything 
in any rules of the bank, society or other institution, 
and when any money has been paid by a bank, society 
or other institution in compliance with the requisition 
under this sub- section, no person shall have a claim 
against the bank, society or other institution in respect 
of such money. 

(4) In the case of a deceased Indian commissioned 
officer whose estate has not been dealt with under sub- 
section (2) and in the ease of a deserter, the Committee, 
subject to any rules made in this behalf under this 
Act, shall, for the purpose of paying the regimental and 
other debts in camp or quarters, and may in any other 
case, sell or convert into money the moveable property 
of the deceased or deserter. 

(5) The Committee shall, out of the moneys refer- 
red to in sub-sections ^5;) and {4 j pay the regimental 
and other debts in camp or quarters (if any) of the 
deceased or deserter. 

(6) In the ease of a deceased Indian commissioned 
officer the surplus {if any) shall be remitted to the 
prescribed person. 

(7) In the case of an Indian commissioned officer 
who is a deserter the surplus (if any) shall be forthwith 
remitted to the prescribed person and shall, on the 
expiry of three years from the date of his desertion, be 
forfeited to the Central Government unless the deserter 
shall in the meantime have surrendered or been appre- 
hended: 

Provided that the prescribed person may pay the 
whole or such part of the surplus as he may deem 
proper to the wife or children or other dependents of 
the commissioned officer. 

(8) If in any case a doubt or diSerenee arises as to 
what are the regimental and other debts in camp or 
quarters of a deceased officer or deserter or as to the 
amount payable therefor, the decision of the prescribed 
person shall be final and shall be binding on all persons 
lor all purposes. 

(9) For the purpose of the exercise of its duties 
under this section the Committee shall, to the exclusion 
of all authorities and persons whomsoever, have the 
same rights and powers as if it bad taken out represen- 
tation to the deceased, and any receipt given by the 
Committee shall have effect accordingly. 

1160. (l) Notwithstanding anything contained in 

Power of Central the Administrator General’s 
Government to hand Act, 1913 (III of 1913), an 
over the estate of a Administrator General shall not 
deceased officer to interpose in any manner in rela- 
Administrator Ge- tion to any property of a 
neral. deceased Indian commissioned 

officer which has been dealt with under the provisions 
of section 11 6B except in so far as he is expressly 
required or permitted to do so by or under the provi- 
sions contained in this Chapter, 


(AMENDMENT) ACT, 1948 

(2) The Central Government may at any time and 
in such circumstances as it thinks fit direct that the 
estate of a deceased Indian commissioned officer shall 
be handed over by the Committee to the Administrator 
General of a Province for administration and thereupon 
the Committee shall make over the estate to such 
Administrator General. 

(3) Where under this section any estate is handed 
over to the Administrator General he shall administer 
the estate in accordance with the provisions of the 
Administrator General’s Act, 19X3 (III of 1913) : 

Provided that the regimental and other debts in 
camp or quarters of the deceased officer (if any) shall be 
paid in priority to any other debt due by him. 

( 4) The Administrator General shall pay the surplus, 
if any, remaining in his hands after discharging all 
debts and charges, to the heirs of the deceased and, if 
no heir is traceable, shall remit such surplus to the 
prescribed person in the prescribed manner. 

(5) The Administrator General shall not charge in 
respect of his duties any fee exceeding three per cent, 
of the gross amount coming to or remaining in his 
hands after payment of the regimental and other debts 
in camp or quarters. 

116D. On receipt of the surplus referred to in sub- 

Disposal of sur- section {6) of section 11 6B or 
plus by the prescribe sub-section (4) of section 1160, 
ed person. the prescribed person shall pro- 

ceed as follows : — 

(J ) If he knows of a representative of the deceasedg 
he shall pay the surplus to that representative. 

(2) If he does not know of any such representatives, 
he shall publish every year a notice in the prescribed 
form and manner for six consecutive years. If no claim 
to the surplus is made by a representative of the decea- 
sed within six months after the publication of the last 
of such notices, the prescribed person shall deposit the 
surplus together with any income or accumulation of 
income accrued therefrom to the credit of the Centra! 
Government : 

Provided that such deposit shall not bar the claim 
of any person to such surplus or any part thereof. 

116E. Where any part of the estate of a deceased 

Disposal of effects Indian commissioned officer 
not money. consists of effects, securities or 

other property not converted into money, the provisions 
of section 116B and section 116D with respect to pac- 
ing the surplus shall, save as may be prescribed, extend 
to the delivery, transmission or transfer of such effectSj, 
securities or property, and the prescribed person shall 
have the same power of converting the same into 
money as a representative of the deceased. 

116F. Property deliverable and money payable to the 

Disposal of cer~ representative of a deceased 
tain property with- Indian commissionel officer 
out production of under section 116B or section 
pr abate, etc. 116D may, if the total amount 

or value thereof does not exceed five thousand rupeesa 
and, if the prescribed person thinks fit, be delivered or 
paid to any person appearing to him to be entitled to 
receive it or to administer the estate of the deceased,, 
without requiring the production of any probate, letters 
of administration, succession certificate or other such 
conclusive evidence of title. 

116G. Any payment of money or delivery, appliea- 

Discharge of com- tion, sale or other disposition 
mittee, prescribed per’ of any property or money made,. 
son and the Grown, or purported to be made, by 
the Committee or the prescribed person in good faith 
in pursuance of section 116B, section 116D, section 
116E or section li6F shall be valid and shall be a full 
discharge to the Committee or the prescribed persouj^ 
as the case may be, and to the Grown from all further 
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liability in respect of that money or property ; but 
nothing herein contained shall affect the right of any 
executor or administrator or other representative, or of 
any creditor of the deceased officer against any person 
to whom such payment or delivery has been made. 
il6H, Any property coming under section 116B or 
under sub-section (4) of section 
Property in the 1160 into the hands of the 
hands of the Com- Committee or the prescribed 
mittee or the person shall not, by reason of so 

scribed person not coming, be deemed to be assets 
to be assets at the or effects at the place in which 
place where the that Committee or the prescrib- 
Committee or the ed person is stationed and it 
prescribed person is shall not be necessary by reason 
stationed. thereof that representation be 

taken out in respect of that property for that place. 
1161. After the Committee has deposited with the 
Saving of rights prescribed person the surplus of 
of representative. the property of any deceased 
officer under sub-section (6) of section 116B. any 
representative of the deceased or any Administrator 
General, shall, as regards any property of the deceased 
not collected by the Committee and not forming part 
of the aforesaid surplus, have the same rights and 
duties as if section 116B had not been enacted. 


116 J, The provisions of sections 116B to 1161 shall 
. ..A.- so far as they can be made 

Application of seC' applicable apply in the case of 
iions to 16 Indian commissioned officer 

to lunatics, etc. notwithstanding anything 

contained in the Indian Lunacy Act, 1912 (lY of 
1912), is ascertained in the prescribed manner to he 
insane, or who, being on active service, is officially 
reported missing, as if he had died on the day on 
which his insanity is so ascertained or, as the case 
may be, on the day on which he is officially reported 
missing : 

Provided that in the case of an officer so reported 
missing no action shall be taken under sub-sections (2) 
to (6) of section 116B or under section 11 6C until 
such time as he is officially presumed to be dead. 

116K, When an Indian commissioned officer dies or 
deserts while on active service, 
the references in the foregoing 
provisions of this Chapter to the 
Committee shall be construed 
as references to the Standing 
Committee of Adjustment, if 
any, appointed in this behalf in 

4he manner prescribed. 

^ . ... 116L. For the purposes of 

Interpretation, Chapter- 

(l)the expression ‘regimental and other debts in 
camp or quarters’ includes money due as military 
debts, namely, sums due in respect of, or of any 
advance in respect of — 

(a) quarters; 

(b) mess, band, and other regimental accounts; 

fcj military clothing, appointments and equipments, 
not exceeding a sum equal to three months’ pay of the 
deceased, and having become due withm eighteen 
months before his death; 


Appointment of 
Standing Committee 
of Adjustment when 
of ficers die or desert 
while on active 
service. 


(2) ‘representation’ includes probate and letters of 
administration with or without the will annexed, and a 
succession certificate, constituting a person the executor 
43 r administrator of the estate of a deceased person or 
authorising him to receive or realize the assets of a 
deceased person; 

(3 ) ‘representative’ means any person who has taken 
out representation but does not include an Adminis- 
trator-General,” 


Amendment of sec- - t .. 
linn 706 4cf XTV section 126 of the 

of 19^2 ^ 

(i) in the opening paragraph for the word “rules” 
the word “provisions” shall be substituted and after 
the words “this Act” the words, “not beiog an officer 
or warrant officer of the Indian Air Force,” shall be 
inserted; 

(ii) for clause (2) the following clause shall ba sub- 
stituted, namely: — 

‘Y^j in the case of a deceased person who has left 
in a bank (including any post office savings bank, 
co-operative bank or society or any other institution 
receiving deposits in money, however named) a deposit 
not exceeding one thousand rupees, the commanding 
officer may, if he thinks fit, require the agent, manager 
or other proper officer of such bank or other institution 
to pay the deposit to him forthwith, notwithstanding 
anything in any rules of the bank or the other institu- 
tion and when any money has been paid by such bank 
or other institution in compliance with such requisi- 
tion, no person shall have any claim against the bank 
or the other institution in respect of such money”; 

(lii) in clause (4) after the words “cause the move 
able property to be sold by public auction” the words 
“and may convert into money any cash certificates 
(including post office cash certificates, defence savings 
certificates and national savings certificates)” and after 
the words “proceeds of the sale” the words “or conver- 
sion”, shall be inserted; 

(iv) clause (7) and the Explanations shall be 
omitted and clause (8) shall be renumbered (7); 

(v) in clause (7) as so renumbered the words “or 
the Standing Committee of Adjustment, as the case 
may be” shall be omitted and after the words “a 
deceased person” the words “or deserter” shall be 
inserted. 

Substitution of new 5. For section 128 of the 
sections for section 128, Indian Air Force Act, 1982, 
Act XIV of 1982. the following sections shall 

be substituted, namely:— 

*'128. The provisions of sections 126 and 127 shall, 

A so far as they can be made 

lifX\s6 and to applicable, apply in the case 
txons Ud and L.7 to a- person subject to thia 
lufiat^cB, etc. 

warrant officer of the Indian Air Force) who notwith- 
standing anything contained in the Indian Lunacy 
Act, 1912 (IV of 1912) is ascertained in the prescribed 
manner to be insane, or, who, being on active service, 
is officially reported missing, as if he had died on the 
day on which his insanity is so ascertained, or, as the 
case may be, on the day on which he is officially 
reported missing; 

Provided that in the case of a person so reported 
missing, no action shall be taken under clauses (2) to 
(5 ) inclusive of section 126 until such time as such 
person is officially presumed to be dead. 

128 A, The provisions of sections 128B to 1281 shall 
apply to the disposal of the 


Property of officers 
of the Indian Air Force 
who die or desert. 


property of the officers and 
warrant officers of the 
Indian Air Force who die 

or desert. 

128B. (1) On the death or desertion of an officer or 
. r, u. warrant officer of the Indian 
Powers of Committee Force, a Committee of 
of Adjustment. Adjustment appointed in 

this behalf in the manner prescribed (hereinafter 
referred to as the Committee) shall, as soon as may be, 
subject to the rules made in this behalf under this 
Act,— 
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{aj secure all the moveable property belonging to the 
deceased or deserter, that is m camp or qnarters, and 
cause an inventory thereof to be made, and ascertain 
and draw the pay and allowances, if any, due to him ; 
and 

{bj ascertain the amount, and provide for the pay- 
ment, of the service and other debts in camp or quarters 
(if any) of the deceased or deserter. 

f:9j In the case of a deceased officer or warrant officer 
whose representative, widow (if any) or next of kin has 
given security to the satisfaction of the Committee for 
the payment of the service and other debts in camp or 
quarters (if any) of the deceased, the Committee shall 
deliver any property received by it under sub-section {JJ 
to that representative, widow or next of kin, as the 
case may be, and shall not further interfere in relation 
to the property of the deceased. 

fSJ In the case of a deceased officer or warrant officer, 
the Committee, save as may be prescribed shall, if it 
appears to it necessary for the payment of service and 
other debts in camp or quarters and the expenses, if 
any, incurred by the Committee, and may, in any 
other case, collect all moneys left by the deceased in any 
bank (including any post office savings bank, co-opera- 
tive bank or society or any other institution receiving 
deposits m money, however named) and for that pur- 
pose may require the agent, manager or other proper 
officer of such bank, society or other institution to pay 
the moneys to the Committee forthwith, and such 
agent, manager or other officer shall be bound to comply 
with the requisition notwithstanding anything in any 
rules of the bank or other institution; and when any 
money has been paid by a bank or other institution in 
compliance with the requisition under this sub-section, 
no person shall have a claim against the bank or other 
institution in respect of such money. 

{ 4J In the case of a deceased officer or warrant officer 
whose estate has not been dealt with under i ub-section (JSj 
and in the ease of a deserter the Committee, subject to 
any rules made in this behalf under this Act, shall, for 
the purpose of paying the service and other debts in 
camp or quarters, and may, in any other case, sell or 
convert into money the moveable property of the de- 
ceased or deserter. 

(3) The Committee shall, out of the moneys referred 
to in sub-sections (SJ and fd), pay the service and other 
debts in camp or quarters (if any) of the deceased or 
deserter. 

fdj In the case of a deceased officer or warrant officer, 
the surplus (if any) shall be remitted to the prescribed 
person. 

In the ease of an officer or warrant officer who is 
a deserter, the surplus (if any) shall be forthwith remit- 
ted to the prescribed person and shall, on the expiry of 
three years from the date of his desertion, be forfeited 
to the Central Government unless the deserter shall in 
the meantime have surrendered or been apprehended: 

Provided that the prescribed person may pay the 
whole or such part of the surplus as be may deem pro- 
per to the wife or children or other dependents of the 
officer or warrant officer, 

{8) If in any case a doubt or difference arises as to 
what are the service and other debts in camp or quar- 
ters of a deceased officer or deserter or as to the amount 
payable therefor, the decision of the prescribed person 
shall be final and shall be binding on all persons for all 
purposes. 

{ 9) For the purpose of the exercise of its duties under 
this section, the Committee shall, to the exclusion of all 
authorities and persons whomsoever have the same rights 
and powers as if it had taken out representation to the 
deceased, and any receipt given by the Committee shall 
have effect accordingly. 


128C. Notwithstanding anything contained in the 
Administrator Generals Act, 
1913 (III of 1913), an Adminis- 
trator General shall not interpose 
in any manner in relation to 
any property of a deceased officer 
or warrant officer which has 
been dealt with under the pro- 
visions of section 128B except in so far as he is ex- 
pressly required or permitted to do so by or under the 
provisions contained in this Chapter. 

(2) The Central Government may at any time and 
in such circumstances as it thinks fit direct that the 
estate of a deceased officer or warrant officer shall be 
handed over by the Committee to the Administrator 
General of a Province for administration and thereupon 
the Committee shall make over the estate to such Ad- 
ministraioi: General. 

(3) Where under this section any estate is handed 
over to the Administrator General, he shall administer 
the estate in accordance with the provisions of the 
Administrator General’s Act, 1913 (HI of 1913); 

Provided that the service and other debts in camp or 
quarters of the deceased officer (if any) shall be paid in 
priority to any other debt due by him. 

(4) The Administrator General shall pay the surplus^ 
if any, remaining in his hands after discharge of all 
debts and charges, to the heirs of the deceased and, if 
no heir is traceable, shall remit such surplus to the 
prescribed person in the prescribed manner. 

(5) The Administrator General shall not charge in 
respect of his duties any fee exceeding three per cent, of 
the gross amount coming to or remaining in his handp- 
alter payment of the service and other debts in camp- 
or quarters. 

128D. On receipt of the surplus referred to in sub- 

Disposal of sur- section (6) of section 128B or sub- 
plus hxj the pres- section (4) of section 128C, the 
crihed person, prescribed person shall proceed as 
follows ; — 

(1) If he knows of a representative of the deceased,, 
he shall pay the surplus tO;that representative, 

(2) If he does not know of any such representative,, 
he shall publish every year a notice in the prescribed 
form and manner for six consecutive years If no claim 
to the surplus is made by a representative of the deceas- 
ed within six months after the publication of the last 
of such notices* the prescribed person shall deposit the 
surplus together with any income or accumulation of in- 
come accrued therefrom to the credit of the Central 
Government: 

Provided that such deposit shall not bar the claim of 
any person to such surplus or any part thereof. 

128E. Where any part of the estate of a deceased 

Disposal of effects officer or warrant officer con- 
not money, s'sts of effects, securities or other 

property not converted into money, the provisions oi 
section 128B and section 128D with respect to paying 
the surplus shall, save as may be prescribed, extend to 
the delivery, transmission or transfer of such effects^ 
securities or property, and the prescribed person shall 
have the same power of converting the same into 
money as a representative of the deceased. 

128F. Property deliverable and money payable to tho 

Disposal of certain representative of a deceased 
property without pro- officer or iwarrant officer under 
duction of probate^ section 128B or section 12811 
etc, may, if the total amount or 

value thereof does not exceed five thousand rupees, and, 
if the prescribed person thinks fit, Fe delivered or paid 
to any person appearing to him to be entitled to receive 
it or to administer the estate of the deceased, without 
requiring the production of any probate, letters of ad- 


Powers of Central 
Govermnent to hand 
over the estate of a 
deceased officer to 
A dministra tor 
General, 
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miniBtration, succession certificate or other such eonelu- 
sive evidence of title. 

128G. Any payment of money or delivery, application, 
Discharge of Com- sale or other disposition of any 
mitteet prescribed per- property or money made, or 
sow and the Crown. purported to be made by the 
Committee or the prescribed person in good faith in 
pursuance of section 128B, section 128D, section 128E 
or section 128E shall be valid and shall be a full dis- 
charge to the Committee or the prescribed person, as 
the case may be, and to the Crown from all further 
liability in respect of that money or property ; but 
nothing herein contained shall afiect the right of any 
executor or administrator or other representative or of 
any creditor of the deceased officer or warrant officer 
against any person to whom such payment or delivery 
has been made. 

i28H. Any property coming under section 128B or 
Property in the under sub-section (4i} oi section 
hands of the Com” 128G into the hands of the Com- 
mittee or the pres- mittee or the prescribed person 
cnhed person not to shall not, by reason of so com- 
be assets at the place ing, be deemed to be assets or 
where iheCommittee effects at the place in which that 
or the prescribed Committee or the prescribed per- 
person is stationed, son is stationed and it shall not 
be necessary by reason thereof that representation be 
taken out in respect of that property for that place. 

1281, After the Committee has deposited with the 
Saving of rights prescribed person the surplus of 
of representative. the property of any deceased 
officer or warrant officer under sub- section fdj of sec- 
tion 128B any representative of the deceased or any 
Administrator General, shall, as regards any property 
of the deceased not collected by the Committee and 
not forming part of the aforesaid surplus, have the same 
rights and duties as if section 128B bad not been enact- 
ed. 

128J. The provisions of sections 128B to 1281 shall, 
Application of sec so far as they can be made ap- 
tions 128B to 1281 to plicable, apply in the case of an 
lunatics^ etc. officer or warrant officer of the 

Indian Air Force, who notwithstanding anything con- 
tained in the Indian Lunacy Act, 1912 (IV of 1912), is 
ascertained in the prescribed manner to be, insane, or 
who, being on active service, is officially reported mis- 
sing, as if he had died on the day on which his insanity 
is so ascertained or, as the case may be, on the day on 
which he is officially reported missing : 

Provided that in the case of an officer or warrant 
officer so reported missing no action shall be taken 
under sub-sections (2) io (5) oi section 128B or under 


section 128C until such time as he is officially presum- 
ed to be dead. 


128K. When an officer or warrant officer dies or de- 


Appoiniment of 
Standing Committee 
of Adjustment when 
officers die or desert 
while on active ser- 
vice. 


serfs while on active service, 
the references in the foregoing 
provisions of this Chapter to 
the Committee shall be constru- 
ed as references to the Standing 
Committee of Adjustment, if 
any appointed in this behalf in the manner prescribed. 

Interpretation. 128L. For the purposes of this 
Chapter r — 

(1) the expression ‘service and other debts in camp 
or quarters’ includes money due as air force debts 
namely, sums due in respect of, or of any advance in 
respect of — 

(a) quarters ; 

(b) mess, band, and other service accounts ; 

(c) air force clothing, appointments and equipments, 
not exceeding a sum equal to three months’ pay oi the 
deceased, and having become due within eighteen 
months before his death. 

f2J ‘representation’ includes probate and letters oi 
administration with or without the will annexed, and 
a succession certificate, constituting a person the execu- 
tor or administrator of the estate of a deceased person 
or authorising him to receive or realize the assets of a 
deceased person ; 

(3) ‘representative’ means any person who has taken 
out representation but does not include an Administra- 
tor General.” 

Amendment of sec- 
Hons 15 f 16 and 17, 

Act III of 1913. 

(i) to section 15, after the words and figures “Eegi- 
mental Debts Act, 1893” the words and figures “th& 
Indian Army Act, 1911, or the Indian Air Force Act, 
1932 shall be added ; 


6. In the Administrator 
General’s Act, 1913, — 


(ii) in section 16, after the words and figures “the 
Eegimental Debts Act, 1893” the words and figures 
“the Indian Army Act, 1911, or the Indian Air Force 
Act, 1932 shall be inserted ; and 
(Hi) in section 17, — 

(a) after the words and figures “the Eegimental 
Debts Act, 1893”, at both places where they occur, the 
words and figures “the Indian Army Act, 1911 or the 
Indian Air Force Act, 1932” shall be inserted, and 

(b) after the words “subject to the Army Act or the 
Air Force Act” the words and figures “or of an Indian 
commissioned officer subject to the Indian Army Act,, 
1911 or of an officer or warrant officer of the Indian 
Air Force subject to the Indian Air Force Act, 1932 
shall be inserted. 


[THE INDIAN] BOILERS (AMENDMENT) ACT, 1947 
(ACT XXXIV OF 1947) 


[18th April, 1947 J 


An Act further to amend the 
Whereas it is expedient further to amend the 
Indian Boilers Act, 1923, for the purpose hereinafter 
appearing; 

It is hereby enacted as follows 
Short title. 1. This Act may be called the 

Indian Boilers (Amendment) Act, 1947. 

2. In section 2 of the Indian Boilers Act, 1923 
Amendment of (hereinafter referred to as the 
section 2, Act V of said Act), fqr clause (cc) the 
1923. following clauses shall be substi- 

tuted, namely 

Yccj “economiser” means any part of a feed-pipe 
that is wholly or partially exposed to the action of flue 
gases for the purpose of recovery of wasteheat; 


Indian Boilers Act, 1923. 

(ccc) “feed-pipe” means any pipe or connected fitting 
wholly or partly under pressure through which feed 
water passes directly to a boiler and does not form an 
integral part thereof;* 

Insertion of new 3, After section 2 A of the said 
section 2B in Act 7 Act, the following section shall 
of 1923. be inserted, namely 

“2B. Every reference in this Act to a boiler or boilers 

Application of Act [except in clause (ccc) of section 
to economisers. 2, clause (e) ol section 6, clauses 
(c ) and {d) of section 11, clause ( d) of section 29 and 
section 34] shall be deemed to include also a reference to 
an economiser, or economisers respectively.” 
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[THE INDIAN] BOIDEES (AMENDMENT) ACT, 1947 


[ATP SS 4-5] 


Amondmerit of 4. To sub-section (5) of sec- 
seaiion P', Act V of tion 7 of the said Act the folJovsr- 
192B, ing proviso shall be added, 

namely : — 

^‘Provided that a certificate issued under this sub- 
section in respect of an economiser may authorise its 
use for a period not exceeding twenty-four months.” 

Amendment of 5, In section 8 of the said 
sfction 8, Act V of Act — 

1923. 

(%) to sub section ^5^ t the following proviso shall be 
sdded, namely 

“Provided that where the certificate relates to an 


economiser, the application for its renewal may be for 
a period not exceeding twenty- four months.”; 

(ii) to sub-section (4) the following further proviso 
shall be added, namely 

“Provided further that in the case of an economiser, 
the owner shall be given not less than thirty days’ 
notice of the date fixed for its examination.”; 

(tii) in sub-section (5) in the proviso, after the word 
^'Provided” the word “further” shall be inserted and 
before the said proviso the following proviso shall ba 
inserted, namely ; — 

‘ Provided that a renewed certificate issued under this 
sub-section in respect of an economiser may authorise 
its use for a period not exceeding twenty- four months.” 


[THE] CANTONMENTS (AMENDMENT) ACT, 1948. 
(ACT L OF 1948) 

An Act further to amend the Cantonments Act, 1924. 


[8th September, 1948] 


Whereas it ia expedient further to amend the Can- 
tonments Act, 1924, for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows : — 

Short title. 1. This Act may ba called the 
Cantonments (Amendment) Act, 1948, 

Amendment of sections 12 2. In section 12 and 

and 280,^ Act II of 1924. in ‘clause (co) of sub- 


section (2) of section 280 of the Cantonments Act 
1924 (hereinafter referred to as the said Act), for the 
words “Service of Executive Officers”, the words 
“Military Lands and Cantonments Service” shall ba 
substituted. 

3. In section 276 of the said Act, the words, letter, 

Amendment of brackets and figures “clause (a j 
section 276, Act II of section 137” shall be omitted. 
of 1924. 


[THE] CODE OF CIVIL PROCEDURE (AMENDMENT) ACT, 1948. 

(ACT VI OF 1948) 

[2 1st February, 1948.} 

An Act further to amend the Code of Civil Procedure, 1908. 


Whereas it is expedient further to amend the Code 
of Civil Procedure, 1908, for the purpose hereinafter 
appearing ; 

It is hereby enacted as follows : — 

1. This Act may be called the Code of Civil Proce- 
Shcrt title. dure (Amendment) Act, 1948. 

Amendment of 2. In section 80 of the Code 
section 80, Act V of of Civil Procedure, 1908, — 

1908. 


(i) in clause (a), after the words ‘Central Government 
the following words shall be inserted, namely 

‘except where it relates to a railway’; 

(li) after clause (a), the following new clause (aa) 
shall be inserted, namely : — 

‘(aa) in the case of a suit against the Central Govern- 
ment where it relates to a railway, the General Manager 
of that railway’. 


[THE] CONTROL OF SHIPPING (AMENDMENT) ACT, 1948. 
(ACT XXVII OF 1948) 

An Act to amend the Control of Shipping Act, 1947. 


[13th April, 1948.] 


Whereas it is expedient to amend the Control of 
Shipping Act, 1947, for the purposes hereinafter ap- 
pearing; 

It is hereby enacted as follows: — 

1. This Act may be called the Control of Shipping 

Short title. (Amendment) Act, 1948. 

2. In the Control of Shipping Act, 1947 (hereinafter 

Substitution of referred to as “the said 

for '"the Provinces"'" in Act Act”), except in section 1, 
XXVI of 1947. for the words “the Pro- 

vinces,” wherever they occur, the word “India” shall 
be substituted. 

Amendment of sec- 3. In section 1 of the said 
tion 1, Act XXVI of Act, — 

1947. 

(a) in sub-section (2), for the words “all the Pro- 
vinces of India” the words “the whole of India” shall 
be substituted, and for the words “in the provinces” 
the words “in India” shall be substituted; and 


(h) in sub-section (3), for the figures “1948” the 
figures “1950” shall be substituted. 

4. In section 2 of the said Act, clauses (a), (h), (c), 
Amendment of sec- (d) and (e) shall be re-letter- 
tion2,Act XXVI of ed (b), (c), (d), (e) and (f) 
1947* respectively, and before clausa 

(b), as Eo re- lettered, the following clause shall be insert- 
ed, namely: — 

'( a) “Coasting trade of India” means the carriage by 
water of passengers or goods from any port or place in 
India to any other port or place in the continent of India;’ 

Insertion of new saC’ 5. After section 3 of the 
sion 3A in Act XKVI said Act, the following new 
of 1947. section shall ba inserted, 

namely: — 

“5A. (1) No ship shall engage in the coasting trade 
Licences for Coasting of India except under a 
trade of Lidia. valid licence granted by a 

Shipping Authority under this section, 



I APP SS 5-7 ] [IHE] OONTBOL OF SHIPPING (AMENDMENT) ACT, 1948 


8785 


(2) k licence granted under this section may be 
taither a general licence or a specified voyage licence or 
iiceEce for a specific period and shall be subject to such 
conditions as may be specified by the Shipping Autho- 
rity granting the licence. 

(S) The Shipping Authority may in ita discretion 
at any time, revoke, cancel or modify a licence granted 
under this section.” 


6, In section 4 of the said Act after the word 
Amendment of sec- “India” the words “or to a ship 
tion Act XXVI of engaged in the coasting trade 
1947. of India” shall be inserted. 

Amendjiieni of sec- 7. In clause (^) of section 7, 
tion7,ActXXVJ of the following words shall be 
1947. added at the end, namely: — 

“or has carried during any specified period”. 


£THE INDIAN] COTTON CESS (AMENDMENT) ACT, 1947 
(ACT LI OF 1947) 


An Act further to amend the 
WheBEAS it is expedient further to amend the 
Indian Cotton Cess Act, 1923 (XIY of 1923), for the 
purposes hereinafter appearing; 

It is hereby enacted as follows: — 

Short title 1. This Act may be called the Indian 
Cotton Cess (Amendment) Act, 1947. 

Amendment of section 3^ 2. In sub -section (1) 

Act XIV of 1923. of section 3 of the 


131st Decenihevt 1947.] 

Indian Cotton Cess Act, 29‘2S. 

Indian Cotton Cess Act, 1923, the words “produced 
in India and either” and the proviso shall be omitted. 

3. The amendment made by section 2 shall have 
Amendment to have effect as if this Act had come 
restrospectwe effect. into force on the fifteenth day 
of August, 1947, 


[THE JNDIAN] COTTON CESS (AMENDMENT) ACT, 1948 
(ACT LIX OF 1948) 

[lOth September, 1948.] 

An Act further to amend the Indian Cotton Cess Act, 1923, 


WheBEAS it is expedient further to amend the 
Indian Cotton Cess Act, 1923 (XIV of 1923), for the 
purposes hereinafter appearing; 

It is hereby enacted as follows: — 

Short title. 1. This Act may be called the Indian 
Cotton Cess (Amendment) Act, 1948. 

2 . In subsection ( 1 ) of section 3 of the Indian 
Amendment of sec- Cotton Cess Act 1923 (herein- 
tion 3f Act XIV of after referred to as the said 
1923, Act), for the words ‘‘two annas” 

*and “six pies” the words “four annas” and “one anna” 
shall be substituted respectively. 

Amendment of sec- 3. In section 4 of the said 
tion 4, Act XIV of Act, — 

1923. 

(a) for items (tx) and (x) the following hems 

shall be substituted, namely : — 

“(viiij nine persons nominated by the Central Gov- 
ernment to represent the cotton growing industry, of 
■whom two shall be nominated to represent the industry 


in Madras, two to represent the industry in Bombay, 
two to represent the industry in the United Provinces, 
two to represent the industry in the Central Provinces 
and Berar, and one to represent the industry in East 
Punjab; 

(txj seven persons nominated respectively by the 
Governments of the following Acceding States, namely, 
Mysore, the United State of Gwalior, Indore and Malwa 
(Madhya- Bharat), the United State of Rajasthan, the 
United State of Vindhya Pradesh, the Patiala and East 
Punjab States Union, the United State of Kathiawar 
(Saurashtra) and Baroda; and;” and 

{bj item fxij shall be renumbered as item fxj. 

4 . In sub section {2J of section 12 of the said Act, 
Amendment of sec- after the words “in India” the 
tion 12, Act XIV of words “or for the improvement: 
1923, and development of the methods 

of growing, manufacturing and marketing of Indian 
cotton” shall be inserted. 

Bepeal of section 12 A, S. Section 12 A of the said 
Act XIV of 1923. Act shall be omitted. 


[THE] ESSENTIAL SUPPLIES (TEMPORARY POWERS) (AMENDMENT) ACT, 194S 

(ACT LXIV OF 1948) 

{23rd September 1048J 

An Act to amend the Essential Suppliei (Temporary Bowers) Act 1946, 


“WheBEAS it is expedient to amend the Essential 
.Supplies (Temporary Powers) Act, 1946, « for the pur- 
poses hereinafter appearing; 

It is hereby enacted as follows: — 

1. This Act may be called the Essential Supplies 

Short title, (Temporary Powers Amendment) 

Act, 1948. 

2. For the proviso to sub'section ( 1) of section 7 of 
Amendment of sec the Essential Supplies (Tem- 

tion 7, Act XXIV of porary Powers) Act, 1946, the 
J946. following shall be substitued, 

namely ’. — 

“Provided that — 

(a ) where the contravention is of an Order relating 
to cotton textiles, the Court shall — 


(i) sentence any person convicted of such contraven- 
tion to imprisonment for a term which may extend to 
three years and may, in addition, impose a sentence of 
fine, and 

(ii) direct that any property in respect of which the 
Order has been contravened or such part of it as tbs 
Court may deem fit shall be forfeited to His Majesty ; 
and 

(b) where the contravention is of an Order relating 
to foodstuffs, which contains an express provision in 
this behalf, the Court shall direct that any property in 
respect of which the Order has been contravened shall 
be forfeited to His Majesty, unless for reasons to be re- 
corded in writing it is of opinion that the direction 
should not be made * in respect of the whole, “or as the 
case may be, a part, of the property.” 

1099 & 1100 A. M, 



8786 [THE] FOREIGN EXCHANGE REGULATION (AMENDMENT) ACT, 1947 

(ACT XL OF 1947) 

\_18tli December i 19 i7^ 

An Act to amend the Foreign Exchange Regulation Act, 2917. 


WHEBEAS it is expedient to amend the Foreign 
Exchange Regulation Act, 1947 (VII of 1947), for the 
purpose hereinafter appearing ; 

It is hereby enacted as follows:— 

Short title. I. This Act may be called 

the Foreign Exchange Regulation (Amendment) Act, 
1947, 

Amendment of section 2. To sub-section of 
8, Act 7 II of of 1917. section 8 of the Foreign 
Exchange Regulation Act, 1947, the following Expla- 


nation shall be added, and shall 'be deemed always te 
have been added, namely: — 

'"Explanation.—The bringing or sending into any 
port or place in British India of any such artiel© m 
aforesaid intended to be taken out of British Indi% 
without being removed from the ship or convayiinee In 
which it is being carried shall nonetheless be deemed to 
be a bringing, or as the case may be sending into 
British India of that article for the purpores of thie 
section,’* 


[THE] FOREIGNERS (AMENDMENT)" ACT, 1947. 
(ACT XXXVni OF 1947) 

An Act io amend the Foreigners Act, 1916, 


il6ih December, 1947.2 


Whereas it is expedient to amend the Foreigners 
Act, 1946, for the purposes hereinafter appearing ; 

It is hereby enacted as follows: — 

1. This Act may be called the Foreigners (Amend- 

Shori title. ment) Act, 1947. 

2, In the Foreigners Act, 1946 (hereinafter referred • 

Suhshtution of to as the said Act), for the word 

“India” for “Bri- “British India” wherever they 
iish India^* in Act occur, the word “India” shall 
XXXI of 1946. be substituted. 

Amendment of 3. In clause (a) of 'section 2 of 
section 2, Act XXXI the said Act — 
of 1946. 

{a) for the words “Indian State” the words “acceding 
State” shall be substituted ; 

(b) for the words “Tribal areas” the words Assam” 
tribal areas” shall be substitued. 

Amendment of 4. (I) In sub-sectfon (2) ot 
section 3, Act XXXI section 3 of the said Act,— 
of 1946. 

{a) after clause (c) the following clans shall he inser- 
ted, namely: — 

“(cc) shall, if he has been required by order under 
this section not to remain in India, meet from any re- 
sources at his disposal the cost cf his removal from 
India and of his maintenance therein pending such 
removal;”; 

(h) after the words “and may make provision” the 
words “for any matter which is to be or may he pre- 
scribed and” shall be inserted. 

To the said section 3 the following snb-section 
shall be added namely: — 

“(Sj Any authority prescribed in this behalf may 
with respect to any particular foreigner make orders 
under clause (e), clause (f) or clause (g) of sub-section 

W". 

5. In section 6 of the said Act, sub-section (4) shall 

Amendment of sec- be renumbered as sub-section (6), 
tion 6, Act XXXI and after sub-section (3) the 
of 1946. following subsection shall be in- 

serted, namely: — 

If any foreigner enters India in contravention 
of any provision of this Act or any order made there- 
under, the prescribed authority may, within two months 
from the date of such entry, direct the master of the ves- 
sel or the pilot of the aircraft on which such entry was 
ejected or the owner or the agent of the owner of such 
vessel or aircraft, to provide, to the satisfaction of the 
said authority and otherwise than at the expense of 
Government, accommodation on a vessel or aircraft for 
the purpose of removing the said foreigner from India, 

(5) The master of » any vessel or the pilot of any 
aircraft which is abouj; to carry passengers from a port 


or place in India to any destination outside India, or 
the owner or the agent of the owner of any such vessa 
or aircraft shall, if so directed by the Central Govern- 
ment and on tender of payment therefor at the current 
rates provide on the vessel or aircraft aoeommodatioB to 
such port or place outside India being a port’or place 
at which the vessel or aircraft is due to call, as the 
Central Government may specify, for any foreigner 
ordered under section 3 not to remain in India and for 
his dependents, if any travelling with him.” 

Amendment of sec- 6. To section 7 of the said Act 
tion 7, Act XXXI the following sub-section shall 
of 1946* be added namely: — 

“(4) if in any area prescribed in this behalf the pre- 
scribed authority by notice published in such manner 
as may in the opinion of the authority be best adapted 
for informing the persons concerned so directs, it shall 
be the duty of every person occupying or having under 
his control any residential premises to submit to such 
person and in such manner such information in respect 
of foreigners accommodated in such premises as m&j 
be specified; and the provisions of sub-section (D) shall 
be apply to every person accommodated in any such pre- 
mises.” 

Insertion of new 7. After section 7 of the said 
section 7 A in Act Act, the following section shall 
XXXI of 1946, be inserted namely:— 

''7 A. {!) The prescribed authority may, subject to 

Power io con- such conditions as may be pre-* 
rol places freguen- scribed, direct the owner or 
ted by foreigners person having control of any 
premises used as a restaurant or as a place ol pubHo 
resorted entertainment or as a club and frequented by 
foreigners — 

(a) to close such premises either entirely or during 
specified periods, or 

(b ) to use or permit the use of such premises only 
under such conditions as may be specified, or 

to refuse admission to such premises either to 
all foreigners or to any specified foreigner or class of 
foreigner. 

(2) k person to whom any direction has been givfiE 
under sub-section (1) shall not, while such direction 
remains in force, use or permit to be used any other 
premises for any of the aforesaid purposes, except with 
the previous permission in writing of the prescribed 
authority and in accordance with any conditions which 
that authority may think fit to impose. 

(3) Any person to whom any direction has been given- 
under sub-section (1) and who is aggrieved thereby may,f 
within thirty days from the date of such direction, ap- 
peal to the Central Government; and the decision of ihft 
Central Government in the matter shall be final” 



[THE INDIAN] INCOME-TAX (AMENDMENT) ACT, 1948 
(ACT LV OF 1948) 


An Act further to amend the Indian^ Income-tax Act, 1922. 


[lOth Se^gtemheVi 1948], 


Whereas it is expedient further to amend the 
Indian Income-tax Act, 1922 {XI of 1922), for the pur- 
poses hereinafter appearing ; 

It is hereby enacted as follows: — 

1. This Act may be called the Indian Income-tax 

Short title. (Amendment) Act, 1948, 

2. In sub-section (l) of section 15B of the Indian 
Amendment of sec- Income-tax Act, 1922 (herein- 

iion 15B, Act XI of after referred to as the said Act), 
1922, the words “in respect of any 

sums paid by him” the words and figures “on or after 
the 1st day of April, 1948” shall be inserted. 

Amendment of section 3. In sub-section (3) of 
54, Act XI of 1922, section 54 of the said Act, at 


the end of clause (m) the word “or” shall be inserted, 
and after clause (m) the following clauses shall be 
inserted, namely : — 

of such particulars to the Reserve Bank of India 
as are required by tha^ Bank to enable it to compile 
financial statitics of international investments and 
balance of payments ; or 

(o) of such information as may be required by any 
officer or department of the Central Government or of a 
Provincial Government for the purpose of Investigation 
into the conduct and affairs of any public servant.” 

Repeal of Ordinance 4. The Indian Income-tax 
XIII of 1948, (Amendment) Ordinance 1948, 

is hereby repealed. 


[THE] INCOME-TAX AND BUSINESS PROFITS TAX (AMENDMENT) ACT, 1947. 

(ACT XLIV OF 1947). 

[2Sth December, 1947 ] 

An Act further to amend the Indian Income-tax Act, 1922, and the Business Profits Tax Act, 1947, 


Whereas it is expedient further to amend the 
Indian Income-tax Act, 1922 (XI of 1922) and the 
Business Profits Tax Act, 1947 (XXI of 1947) for the 
purposes hereinafter appearing ; 

It is h^by enacted as follows : — 

Short title. 1. This Act may be called the 

Income-tax and Business Profits Tax (Amendment) 
Act, 1947. 

Amend 7 nent of Act 2. (i) In the Indian Income- 
XI of 1922, tax Act, 1922,— 

(a) in clause (4A) of section 2, the words and brac- 
kets “(other than agricuitural land)” shall be omitted 
and to that clause the following shall be added, namely: — 
“(m) any land from which the income derived is 
agricultural income;”; 

(h) for the last proviso to clause (6A) of section 2, 
the following proviso shall be substituted, namely: — 


“Provided further that the expression ‘accumulated 
profits’ wherever it occurs in this clause, shall not in- 
clude capital gains arising before the 1st day of April, 
1946;”; 

(c) in sub- section (3) of section 12B after the words 
“property of the assesses” the words “by succession, 
inheritance or devolution or” shall be inserted. 

(2) The amendments made by sub-section (1) shall 
have effect in relation to all assessments to income-tax 
or -super-tax for the year ending (on the 31st day of 
March 1948 and subsequent years. 

Amendment of Act 3. (1) [Sub-section (1) is 
XXI of 1947, omitted as the Business Pro- 

fits Tax Act, 1947 (XXI of 1947) is printed as amended 
by this Act.] 

(2J The amendments made by sub-section (1) shall 
be deemed to have effect from the date on which the 
Business Profits Tax Act, 1947, came into force. 


[THE] INCOME-TAX AND BUSINESS PROFITS TAX (AMENDMENT) ACT, 1948. 


(ACT XL VIII OF 1948). 


[8th September 1948.] 


An Act further to amend the Indian Income-tax Act, 1922, and the Business Profits Tax Act, 1947, 


Whereas it is expedient further to amend the 
Indian Income-tax Act, 1922 and the Business Profits 
Tax Act, 1947, for the purposes hereinafter appearing ; 

It is hereby enacted as follows: — 

CHAPTER I 
PRELIMINARY 

Short title, L W This Act may be called 

the Income-tax and Business Profits Tax (Amendment) 
Act, 1948. 

(2 ) Sections 3 to 12 shall be deemed to have come into 
force on the 30th day of March, 1948, and the amend- 
ment made in the Indian Income-tax Act, 1922 by 
section 2 shall be deemed to be operative so as to apply 
in relation to all assessments subsequent to the assess- 
ment for the year ending on the 31st day of March, 
1948. 

Sections 13 to 15 shall be deemed to have come into 
force on the day on which the Business Profits Tax 
Act, 1947 came into force. 

CHAPTER II 

Amendment op act XI op 1922 

Amendment of section 2. For clause (6) of sec- 
2, Act XI of 1922, tion 2 of the Indian Income- 


tax Act, 1922 (hereinafter in this Chapter referred to 
as the said Act), the following shall be substituted, 
namely: — 

'*(6) “company” means an Indian company as defi- 
ned in clause (7 A) or any Indian or non-Indian Asso- 
ciation, whether incorporated or not, which the Central 
Board of Revenue may, by general or special order, 
declare to be a company for the purposes of this Act.” 

3. In Explanation 2 to sub-section (1) of section 4 
Amendment of of the said Act, the words “and 
section 4, Act XI of not being pension payable 
1922, without India” shall be omitted. 

Amendment of 4. In section 9 of the said 
section 9, Act XI of Act, after sub-section (3), the 
1922, following sub-section shall be 

added, namely:— 

“(4) For the purposes of this section, the holder oi 
an impartible estate shall be deemed to be the indivi- 
dual owner of all the properties comprised in the 
estate.” . 

Amendment of section 5. In section 12B of the 
12B, Act XI of 1922, said Act,-— 

(a) in the third proviso to sub-section (2), after the 
words “property of the assessee” the words brackets 
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and figure “or of the previous owner where the cost of 
the capital asset to the previous owner is to be taken in 
accordance with sub-section fSj” shall be inserted; 

(h) to sub-section the following proviso shall be 
added, namely : — 

“Provided that where the capital asset became the 
property of the assessee — 

(i) before the 1st day of April 1947, under a deed of 
gift or on the partition of a Hindu undivided family, 
the actual cost allowable to him shall be the fair mar- 
ket value of the capital asset on the date of the gift or 
the date of the partition, as the case may be, if such 
value IS greater than the actual cost to the previous 
owner or the fair market value thereof on the let day 
of January 1939, where the third proviso to sub-sec- 
tion (8) applies; 

{%%} on or after the 1st day of April, 1947, on the 
partition of a Hindu undivided family, the cost allowa- 
ble to him shall be the fair market value on the date of 
the partition.” 

6. To sub-section (1) of section 14 of the said Act, 

Amendment of after the words “income of the 
section 14, Act XI family” the words “or in the 
of 1988. case of an impartible estate where 

such sum has been paid out of the income of the holder 
of the estate belonging to the family” shall be added. 

Insertion of new 7. After section 33 A of the 
section in Act XI of said Act, the following section 
1922. shall be inserted, namely: — 


“33B. (1) The Commissioner may call for and 


Power of Co7nmiS‘ 
sooner to revise In- 
come-tax Officer's 
orders. 


examine the record of any pro- 
ceeding under this Act and if he 
considers that any order passed 
therein by the Income-tax Offi- 
cer is erroneous in so far as it 


is prejudicial to the interests of the revenue, he may, 
after giving the assessee an opportunity of being heard 
and after making or causing to be made such enquiry 
as he deems snecesary, pass such order thereon as the 
circumstances of the case justify, including an order 
enhancing or modifying the assessment, or cancelling 
the assessment and directing a fresh assessment. 

No order shall be made under sub-section (1) — 
(a) Xo revise an order of re-assessment made under 
the provisions of section 34; or 
(h) after the expiry of two years from the date of 
the order sought to be revised. 

(3) Any assessee objecting to an order passed by the 
Commissioner under the sub-section (1) may appeal to 
the Appellate Tribunal within 60 days of the (Jate on 
which the order is communicated to him. 


(li) An appeal to the Appellate Tribunal under sub- 
section (S) shall be in the prescribed form and shall be 
verified in the prescribed manner and shall be accom- 
panied by a treasury receipt in support of having paid 
the fee of Ks, 100, and such appeal shall be dealt with 
in the same manner as if it were an appeal under sub- 
section (1) ot section 33 ” 

Amendment of section 8. For section 34 of the 
S4, XI of 1922. said Act, the following section 

shall be substituted, namely: — 

Income escaping “84. (1) If — 
assessment. 


(a) the Income-tax Officer has reason to believe that 
by reason of the omission or failure on the part of an 
assessee to make a return of his- income under section 22 


for any year or to disclose fully and truly all material 
facts necessary for his assessment for that year, income, 
profits or gains chargeable to income-tax have escaped 
assessment for that year, or have been under-assessed, 
or assessed at too low a rate, or have been made the 
subject of excessive relief under the Act, or excessive 
loss or depreciation allowance has been computed, or 


(b) notwithstanding that there has been no omission 
or failure as mentioned in clause (a) on the part of the 
assessee, the Income-tax Officer has in consequence of 
information in his possession reason to believe that in- 
come, profits or gains chargeable to income-tax have 
escaped assessment for any year, or have been under- 
assessed, or assessed at too low a rate, or have been 
made the subject of excessive relief uu(ier this Act, or 
that excessive loss or depreciation allowance has been 
computed, 

he may in cases falling under clause ( a) at any time 
within eight years and in cases falling under clause (h) 
at any time within four years of the end of that year, 
serve on the assessee, or, if the assessee is a company, 
on the principal officer thereof, a notice containing all 
or any of the requirements which may be included m a 
notice under sub-section (2) oi section 22 and may pro- 
ceed to assess or reassess such income, profits or gains 
or recompute the loss or depreciation allowance; and 
the provisions of this Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under 
that sub-section: 

Provided that — 

(1) the Income-tax Officer shall not issue a notice 
under this sub-section, unless he has recorded his 
reasons for doing so and the Commissioner is satisfied 
on such reasons recorded that it is a fit case for the 
issue of such notice; 

(h) the tax shall be chargeable at the rate at which 
it would have been charged had the incom%, profits or 
gains not escaped assessment or full assessment, as the 
case may be; and, 

( ii%) where the assessment made or to be made is an 
assessment made or to be made on a person deemed to 
be the agent of a non-resident person under section 43, 
this sub-section shall have effect as if for the periods of 
eight years and four years a period of one year was 
substituted. 

Explanation, — Production before the Income-tax 
Officer of account books or other evidence from which 
material facts could with due diligence have been dis- 
covered by the Income-tax Officer will not necessarily 
amount to disclosure within the meaning of this sec- 
tion. 

(2) Where an assessment is reopened in circums- 
tances falling under clause (h) of sub-section (1)^ the 
assessee may, if he has not impugned any part of the 
original assessment order for that year either under 
section 30 or under section 33A, claim that the pro- 
ceedings under sub-section fij of this section shall be 
dropped on his showing that he had been assessed on 
an amount or to a sum not lower than what he would 
he rightly liable for even if the items alleged to have 
escaped assessment had been taken into account, or the 
assessment or computation bad been properly made: 

Provided that in so doing he shall not be entitled to 
reopen matters concluded by an order under section 33B 
or section 35, or by a decision of the High Court or of 
the Privy Council under section 66 and section 66 A. 

No order of assessment under section 23 to which 
clause (c) of sub-section (1) of section 28 applies or of 
assessment or re-assessment in cases falling within 
clause faj of sub-section (l) ot this section shall be 
made after the expiry of eight years, and no order 
of assessment or re assessment in any other case shall 
be made after the expiry of four years, from the end of 
the year in which the income, profits or gains were 
first assessable : 

Provided that where a notice under sub section [1) 
has been issued within the time therein limited, the 
assessment or re-assessment to be made in pursuance of 
such notice may be made before the expiry of one year 
from the date of the service of the notice even if such 
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period exceeds the period of eight years or four years, 
as the case may be: 

Provided further that nothing contained in this sub- 
section shall apply to a re-assessment made under 
section 27 or in pursuance of an order under section 31, 
section 33, section 33A, section 33B, section 66 or 
section 66A.” 

9. After sub-section (5) of section 46 of the said Act, 

Amendment of the following sub-section shall 
section Act XI be inserted, namely: — 
of 1922. 

'^(5A) The Income-tax Officer may at any time or 
from time to time, by notice in writing (a copy of 
which shall be forwarded to the assessee at this last 
address known to the Income-tax Officer) require any 
person from whom money is due or may become due 
to the assessee or any person who holds or may subse- 
quently hold money for or on account of the assessee 
to pay to the Income-tax Officer, either forthwith upon 
iiie money becoming due or being held or at or within 
the time specified in the notice {not being before the 
money becomes due or la held) so much of the money 
as is sufficient to pay the amount due by the tax payer 
in respect of arrears of income-tax and penalty or the 
whole of the money when it is equal to or less than 
that amount. 

The Income-tax Officer may at any time or from 
time to time amend or revoke any such notice or 
extend the time for making any payment in pursuance 
of the notice. 

Any person making any payment in compliance with 
a notice under this sub-section shall be deemed to have 
made the payment under the authority of the assessee 
and the receipt of the Income-tax Officer shall constitute 
a good and sufficient discharge of the liability of such 
person to the assessee to the extent of the amount 
referred to in the receipt. 

Any person discharging and liability to the assessee 
after receipt of the notice referred to in this sub-section 
shall be personally liable to the Income-tax Officer to 
the extent of the liability discharged or to the extent of 
the liability of the assessee for tax and penalties, which- 
ever is less. 

If the person to whom a notice under this sub-sec- 
tion is sent fails to make payment in pursuance thereof 
to the Income-tax Officer, further proceedings may be 
taken by and before the Collector on the footing that 


the Income-tax Officer’s notice has the same effect as 
an attachment by the Collector in exercise of his powers 
under the proviso to sub-section (2) ot section 46. 

Where a person to whom a notice under this sub- 
section is sent objects to it on the ground that the sum 
demanded or any part thereof is not due to the assessee 
or that be does not hold any money for or on account 
of the assessee, then, nothing contained in this section 
shall be deemed to require such person to pay any such 
sum or part thereof, as the case may be, to the Income- 
tax Officer.” 

0?nission of sec- 10. Section 49 of the said Act 
Hon 49i Act XI of shall be omitted. 

1922. 

Amendment of 11. In section 49A of the said 
Section 49 Ai Act XI Act, — 
of 1922. 

(a) in sub-section (1 ), — 

(i) for the words “on which has been paid” the words 
“on which have been paid” shall be substituted: 

(n) between the words, “under this Act and” and 
“Dominion income-tax” the word "either” shall be 
inserted; 

(ill) after the words “Dominion income-tax in one 
ot more countries” at the end, the words “or Burma 


income-tax” shall be added; 

fdj after sub-section {"5 the following sub-section 
shall be added, namely : — 

*‘(3) For the purposes of this section ‘Burma income- 
tax’ means any income tax or super-tax charged under 
any law in force in Burma where the laws of Burma 
provide for relief in respect of tax charged on income 
both in Burma and in British India which appears 
to the Central Board of Revenue to correspond to the 
relief which may be granted by the section.” 

, , , . 12. In section 49 AA of the said 

Amendment of “Pakistan”, 

wherever it occurs, the words 
of 1922, United Kingdom” shall 


be inserted. 


CHAPTER III 


AMENDMENT OF ACT XXI OF 1947 
Note, — Sections 13, 14 and 15 are omitted as the 
amendments made thereby in sections 2 and 9 and 
Buie 2 of Sob. II of the Business Profits Tax Act, 1947 
(XXI of 1947) have already been incorporated. 


[THE] INSURANCE (AMENDMENT) ACT, 1948. 
(ACT X OF 1948) 

An Act further to amend the Insurance AcU 1938, 


[8th March, 1948 ] 


Whereas it is expedient further to amend the 
Insurance Act, 1938 (iv of 1933) for the purpose herein- 
after appearing; 

It is hereby enacted as follows : — 

1, This Act may be called the In- 
surance (Amendment) Act, 1948. 


Short title. 


Amendment of 2. In sub- section (1) of sec 
section 4, Act IV of tion 4 for the words beginning 
2938, with the words “No Insurer” 

and ending with the words “shall pay” the words and 
figures “No Insurer, not being a Co-operative Life Insu- 
rance Society to which Part IV of the Insurance Act, 
1938, applies, shall pay” shall be substituted. 


[INDIAN] LAC CESS (AMENDMENT) ACT, 1948 
(ACT XXX OF 1948) 


An Act further to amend the Indian Lac Cess Act, 1930. 

Whereas it is expedienc further to amend the 
Indian Lae Cess Act, 1930 (XXIV of 1930) for the pur- 
poses hereinafter appearing; 

It is hereby enacted as follows : — 

1 . This Act may be called the Indian 
Lao Cess (Amendmem) Act, 1948. 


[15th April, 194^8.] 


2. In section 3 of the Indian 
Lac Cess Act, 1930,-— 

the words “fourteen 


Short title. 


Amendment of section 
S, Act XXIV of 1930. 

(a) for the words “seven annas’' 
annas” shall be substituted; 

(h) for the words “five annas” the words ‘ ten annas 
shall be substituted. 
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(ACT XLI OF 1947) 

[Will December, 1H7,] 

An Act further to amend thelnd%an Merchant Shipping Act, 1923, 


Short title. 


Whereas it is expedient further to amend the 
Indian Merchant Shipping Act, 1923 (XXI of 1923),. for 
the purposes hereinafter appearing; 

It is hereby enacted as follows : — 

1. This Act may be called 
the Indian Merchant Shipping 

(Amendment) Act, 1947. 

2. After section 289 of the 

seLns mAct XXI til 

of 1923 1923, the following sections shall 

* be inserted, namely : — 

“289A. fijNo person shall transfer or acquire any 

Power to restrict “ any port of 

transfer of sTitvs registry m Mia, or any share 
transjer o; stitps. therein, without the 

previous approval of the Central Government. 

If any person contravenes any of the provisions 
of sub-section (1), he shall be punishable with imprison- 
ment for a term which may extend to three years or 
with fine or with both, 

( 8) Any transaction effected in contravention of the 
provisions of sub-section (1) shall be void and unenforce- 
able. 

289B. Notwithstanding anything contained in sec- 

tion 53 of the Merchant Shipping 
Fower to restrict . . toq -4 ixn jfr kq « aof 
transfer of registry ^ Vict., c. 60), 

nf chLc ^ ^ ^ ^ ^o application made, whether 
^ ■ before or after the coming into 


operation of this section, for the transfer of the registry 
of a ship from a port of registry in India to a port of 
registry outside India shall be granted except with the 
previons approval of the Central Government and the 
Central Government may, if it considers necessary or 
expedient so to do for the purpose of conserving the 
strength of Indian registered merchant shipping, refuse 
to give its approval to any such transfer. 

2890. Notwithstanding anything contained in this 
Act or the Merchant 


Shipping Acts, the Central 


Power to exempt ships 

, . such conditions, if any, as 

^ * it may think fit to impose, 

exempt any ship from any specified requirement con- 
tained in, or prescribed in pursuance of, this Act or the 
Merchant Shipping Acts, or dispense with the observanfl^i 
of any such requirement, in the case of any ship if it is 
satisfied that that requirement has been substantially 
complied with or that compliance with the requirement 
is unnecessary in the circumstances of the case.” 

3. (l) Ths Indian Merchant 
Bcpeal and saving, shipping (Kestnetion of Begis- 
try) Ordinance, 1947, is hereby repealed. 

(2 ) Anything done or any action taken in exercise of 
any power conferred by or under the said Ordinance 
shall be deemed to have been done or taken in exercise 
of the powers conferred by or under this Act as if this 
Act had commenced on the 31st day of October, 1947, 


[THE INDIAN] MERCHANT SHIPPING (AMENDMENT) ACT, 1948. 

(ACT XLII OF 1948) 

[Srd Septemher, 1918.] 

An Act further to a^nend the Indian Merchant Shipping Act, 1993, 


Whereas it is expedient further to amend the 
Indian Merchant Shipping Act, 1923 for the purpose 
hereinafter appearing; 

It is hereby enacted as follows : — 

1, This Act may be called 
the Indian Merchant Shipping 


Short title. 


(Amendment) Act, 1948. 

2. In clause (h) of sub-section (lA) of section 206 of 
A i the Indian Merchant Shipping 

sJZ 7nf f/t Act, 1923 (XXI of 1923), fo? th! 
secttm 0 , Act ngyg years” the words 

A.A.1 oj “three years” shall be substituted* 


Short titles 
Act, 1948. 


[THE INDIAN] NAVY (DISCIPLINE) AMENDMENT ACT, 1948 
(ACT LVII OF 1948) 

[ 10th September, 1948.] 

An Act to amend the Indian Navy ( Discipline) Act, 1934, 

2. In regulation 7 of section 68 of the Naval Discipline 
Amendment of section 38, Naval Disci- Act, asset 
plmeAct(29 and 80 Viet,, c. 109) as forth in the 
set forth in the First Schedule to the First Sohe- 
Indian Navy (Discipline) Act, 1934. dule to the 
Indian Navy (Discipline) Act, 1934, for the words “the 
president is a captain,” the words “the president is a 
substantive or acting commander” shall he substitnted. 

Ordi- Indian Navy (Disci- 

pline) Amendment Ordinance, 
1948 is hereby repealed. 


Whereas iii is necessary to amend the Indian Navy 
(Discipline) Act, 1934, for the purpose hereinafter 
appearing; 

It is hereby enacted as follows ; — 


1. This Act may be called the 
Indian Navy (Discipline) Amendment 


Repeal of 
name V of 1948, 


[THE] PROTECTIVE DUTIES CONTINUATION ACT, 1948. 

( ACT XVm OF 1948. ) 

[31st March, 1948.] 

An Act to extend the date up to which certain duties characterised as protective in the First Schedule 
to the Indian Tariff Act, 1934, shall have effect and further to amend (he Sugar 
Industry (Protection) Act, 1932* 

Whereas it is expedient to extend the date up** to First Schedule to the Indian Tariff Act, 1934, shall 
which certain duties characterised as protective in the have effect, and further to amend the Sugar Industry 
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[THE] PJ30TB0TIVB DUTIES OOSITIN0ATION ACT, 1948 


^Protection) Act, 1932, for the purpose hereinafter 

appealing; 

It is hereby enacted as follows : — 

Short htle. 

tective Duties Continuation Act, 1948. 
Amendment of F%rst Sche- 2. [Omitted as the 
<dtde to Act XXXII of 1934. amendments have already 


been incorporated in the Indian Tarifi Act, 1934 (XXXII 
of^l934),] 

Amendment 3. In the preamble and sec- 
of Preamble and see- tion 3 of the Sugar Industry 
hon 3 of Act XIIX (Protection) Act, 1932, for the 
of 1932. figures ‘*1948” wherever they 

occur, the figures “1949” shall be substituted. 


[THE] PROVINCIAL INSOLVENCY (AMENDMENT) ACT, 1948. 
(ACT XXV OF 1948.) 


[12 ih April, 1948 ] 

An Act further to amend the Provincial Insolvency Act, 1920^ 


WheBEAS it is expedient further to amend the 
Provincial InBolveney Act, 1920 i(V of 1920), for the 
purpose hereinafter appearing; 

It is hereby enacted as follows: — 

Short title. ' This Act may be called the 
Provincial Insolvency (Amend- 
ment) Act, 1948. 


2. In the Provincial Insol- 

section 28 A in Act 

V nf iQon following section shall 

r 0 / inserted, namely 

®®28A, The property of the insolvent shall comprise 
Insolvents pro- and shall always be deemed to 
fierty io comprise have comprised also the capa- 
certain capacity. city to exercise and to take 

proceedings for exercising all such powers in or 
over or in respect of property as might have been 
exercised by the insolvent for his own benefit at the 
eommenoement of his insolvency or before his dis- 
charge ; 

Provided that nothing in this section shall affect 


any sale, morfcgage or other transfer of the property 
of the insolvent by a Court or receiver or the Collector 
acting under section 60 made before the commencement 
of the Provincial Insolvency (Amendment) Act, 1948 
which has been the subject of a final decision by a 
competent Court : 

Provided further that the property of the insolvent 
sbali not be deemed by reason of anything contained in 
this section to comprise his capacity referred to in this 
section in respect of any such sale, mortgage or other 
transfer of property made in the Province of Madras 
after the 28th day of July, 1942, and before the com- 
mencement of the Provincial Insolvency (Amendment) 
Act, 1948.” 

Notes : — The Act was passed, as suggested by the 
Madras High Court in its decision reported in I. L. R. 
1943 Mad. 83 (F. B.), to bring into line the Provincial 
Insolvency Act, with the Presidency Towns Insolvency 
Act in certain respects. This was necessitated by the 
rulings of the Privy Council reported in I. L. R, 6 Lah, 
1 and I. L. E. 17 Lah. 644, 


[THE INDIAN] RAILWAYS (AMENDMENT) ACT, 1948. 

(ACT XXI OF 1948.) 

[Srd April, 1948.] 

An Act further to amend the Ind%an Railways Act, 1890. 


WheBEAS it is expedient further to amend the 
Indian Hallways Act, 1890, for the purposes hereinafter 
appearing; 

' it is hereby, enacted as follows : — 

This Act may be called the Indian 
^nert tuie. (Amendment) Act, 1948. 

2. For sub-section (rS) of section 1 of the Indian 
Amendment of Railways Act, 1890 (hereinafter) 

section I, Act IX of referred to as “the said Act”), 
1890. the following sub-section shall 

be substituted, namely: — 

“(2) It extends to the whole of India.” 

3. In clause (22) of section 3 of the said Act, after 

. _ , * the words “Provincial Govern- 

Amendment of ^lent” the words “ in relation 

railway wholly situ- 
ate in an Acceding State, the 
Government of that State” shall be inserted. 

Amendment of 4. To section 8A of the 
section 8A, Act IX said Act, the following words 
ojp 1890, shall be added, namely ; — 


“or the doing of anything on or to any works, lands 
or buildings vested in, or in the possession of the 
Government of an Acceding State without the consent 
of that Government ” 

Amendment of 5. In section 79 of the said 
section 79, Act IX Act, after words “the Govern- 
of 1890. ment,” the words “or an Ao- 

eeeding State” shall be inserted. 

Insertion of new 6. After section 143 of the 
section 144 in Act said Act, the following section 
IX of 1890, shall be inserted, namely : — 

Application of Act “ 144. In the application of 
to Acceding States, this Act to any Acceding State, 
references to the Provincial Government in clause 
(15) of section 3 and in sections 11, 12, 51 and 83 
shall be construed as references to the Government of 
the Acceding State, and references to an enactment in 
force in the provinces of India but not in force in the 
Acceding State shall be construed as references to the 
corresponding law, if any, of that State.” 


[THE INDIAN] RAILWAYS (SECOND AMENDMENT) ACT, 1948. 

(ACT LXV OF 1948.) 

[23rd September, 1948,] 

An Act further to amend the Indian Railways Act, 1890, 

WHEBEAS it is expedient further to amend the called 

Indian Eailways Act, 1890 (IX of 1890), for the pur- 

foses hereinafter appearing ; Amenament) Act, 1948. 

It is hereby enacted as follows (2) It shall come into force on such date as the 
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Central Government may, by notification in the official 
Gazette, appoint. 

2. In Chapter V of the Indian Bailways Act, 1890 

Amefidment of (hereinafter referred to as the 
Chapter F, Act IX said Act), section 46 shall be 
of 1S90, omitted, and sections 41, 42, 

42A, 42B, 43, 44, 45 and 46A shall be renumbered 
respectively as sections 26, 27, 28, 29, 30, 31, 32 
and 33, 

("2; In sub-section of section 27, as so renum- 
bered for the figures and letter “42A” the figures “28’* 
shall be substituted. 

(3) In section 28, as so renumbered, sub-section (2) 
and the figure and brackets “W” in sub-section (1) 
shall be omitted. 

Insertion of new 3. After section 33, as re- 
heading and new numbered by section 2, ^the 
sections 34 to 46C in following heading and sections 
Act IX of 1890, shall be inserted, namely:— 

‘‘RAILWAY l^ATES TRIBUNAL 

34. (1) There shall be a Tribunal, called the Rail- 

Conshtution of way Rates Tribunal, for the 

the Tribunal. purpose of discharging the func- 

tions hereinafter specified in this Chapter. 

(2) The Tribunal shall consist of a President, and 
two other members, appointed by the Central Govern- 
ment; and they shall hold office for such periods and 
on such terms and conditions as the Central Govern- 
ment may, by general order, prescribe. 

(S) A person shall not be qualified for appointment 
as a member of the Tribunal unless he is or has been, 
or is qualified for appointment as, a Judge of a 
High Court. 

35. (1) The Central Government shall constitute 

Constitution of panels of assessors namely, 

panels of assessors, (a) the trade, industry and 
agriculture panel ; and (h) the railway panel. 

The trade industry and agriculture panel shall 
consist of not more than sixty persons chosen by the 
Central Government; one* third of the nnmber chosen 
shall represent trade, one third industry, and one- 
third agriculture, the representatives in each group 
being chosen after consulting such associations re- 
presenting trade, industry or agriculture (as the case 
may be), as the Central Government may consider 
necessary. 

(3) The railway panel shall consist of not more than 
thirty persons with railway experience, chosen by the 
Central Government. 

(4) Any appointment to either panel shall be noti- 
fied in the official Gazette; and the notification shall 
specify the term for which the appointment is made. 
The term shall not exceed two years, but the member 
shall be eligible for re-appointment after the expiry 
of his term. 

36. The Tribunal may, with the sanction of the 

Staff. Central Government, appoint 

such staff, and on such terms and conditions, as the 
Central Government may determine. 

37. The head*quarters of the Tribunal shall be at 
Eeadguarters. such place as the Central Gov- 
ernment may fix. 

38. The Tribunal may eit ''at such place or places 

Sittings of the as it may find convenient for 

Tribunal. the transaction of business. 

39. For the purpose of exercising the jurisdiction 

Jurisdiction. conferred on it by this Chapter, 

the Tribunal may pass such interim and final orders 

as the circumstances may require, including orders 
for the payment, subject to the provisions of this Chap- 
ter, of costs; and it shall be the duty of the Central 
Governmentj the Provincial Government or the Gov- 


ernment of an Acceding State (as the case may he) or& 
whom any obligation is imposed by any such order^ 
to carry it out. 

40. The Tribunal shall have the powers of a Civil 

Powers of the Court under the Code of Civil 
Tribunal. Procedure, 1908 ( V of 1908), 

for the purposes of taking evidence on oath, enforcing 
the attendance of witnesses compelling the diseoverj 
and production of documents and issuing commissions 
for the examination of witnesses and shall be deemed 
to be a Civil Court for all the purposes of section 
195 and Chapter XXXV of the Code of Criminal Pro- 
cedure, 1898 (V of 1898), and any reference to the 
presiding officer of a Court shall be deemed to include a 
reference to the President of the Tribunal. 


41. (1) Any complaint against a railway administra- 

Complaints agamst ^Sainat two or 

a railway adnums- administration oc 

administrations - 

(a) is or are contravening the provisions of sec- 
tion 28 ; or 

(b) is or are charging — 

(1) unreasonable rates ; or 

(ii) rates which are unreasonable by reason of any 
condition attached to them regarding minimum weightj, 
packing assumption of risk or any other matter ; or 
("cj is or are levying unreasonable charges excluding 
terminal charges which are, or may hereafter be, stand- 
ardised *, ox 

( d) is or are unreasonably refusing to quote a new 
station to station rate ; or 

(e) has or have unreasonably placed a commodity in 
a higher class 

shall be heard and decided by the Tribunal in accord- 
ance with the provisions of this Chapter. 

(2) In the case of a complaint under clause fd j of 
sul)* section Oj, the Tribunal may fix a new station to 
station rate. 

42. (1) The Tribunal alone shall have power to 
Power to alter reclassify any commodity in a 

rates or reclassify higher class, but such power shall 
commodities. . not be exercised except on the ap- 
plication of the Central Government. 

(2) The Central Government alone shall have- 
power — 

(a) to increase or reduce the level of class rates,., 
schedule rates and terminal and other charges ; 

(b) to classify any commodity which has not been 
classified before. 


(3) The Tribunal as well as the Central Government 
shall have power to reclassify any commodity in a 
lower class. 

Tribunal to decide (1) All matters shall be- 

matters with aid of decided by the Tribunal with 
assessors. the aid of assessors. 

(2) Where, in the opinion of the President of the 
Tribunal, any matter prima facie appears to involve a 
question of principle, it shall be decided by a Full Bench 
consisting of the President and the other two members, 
with the aid of not less than four assessors, selected by 
the President in equal numbers from the trade, industry 
and agriculture panel and from the railway panel. 

( 3) All other matters may be decided by a single 
member of the Tribunal with the aid of not more than 
four assessors selected by the President of the Tribunal 
in equal numbers from the trade, industry and agricul- 
ture panel and from the railway panel : 

Provided that the President may, in his discretion' 
direct that any such matter shall be decided by the 
Full Bench : 

Provided further that where a single member of the 
Tribunal hearing any matter considers that it involve®. 
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a question of principle, he shall refer the matter to the 
President who shall direct that it shall be decided by 
the Full Bench in the manner referred to in sub- 
section (2). 

( 4) It shall be the duty of each assessor to advice the 
Tribunal and state his opinion on all questions arising 
in the matters before the Tribunal, but the Tribunal 
shall not be bound to act on the advice, or to conform 
to the opinion, of all or any of the assessors. 

44. (1) With the approval of the Central Government, 

Procedure Tribunal may make rules regarding 

' its practice and procedure and generally 
for the effective discharge of its functions under this 
Chapter. 

(2) In particular and without prejudice to the genera- 
lity of the foregoing power, such rules may provide for — 

(a) the preparation of panels of assessors : 

(h) the terms and conditions of the appointment of 
assessors ; 

(c) the award of costs by the Tribunal ; 

(d) the reference of any question to a member :or 
officer of the Tribunal or any other person appointed by 
the Tribunal, for report after holding a local inquiry ; 

( e) the ri^ht of audience before the Tribunal, provffied 
that any party shall be entitled to be heard in person, 
or by a representative duly authorised in writing, or by 
a legal practitioner ; 

(f) the disposal by the Tribunal of any proceedings 
before it, notwithstanding that in the course thereof 
there has been a change in the persons sitting as mem- 
bers of the Tribunal or as assessors ; 

fpj a scale of fees for and in connection with the 
proceedings before the Tribunal. 

(B) The Central Government shall give to the Tri- 
bunal such assistance as it may require, and shall also 
place at its disposal any information in the possession 
of the Central Government which that Government may 
think relevant to the matter before the Tribunal. 


(4) Any person duly authorised in this behalf by the 
Central Government shall be entitled to appear and be 
heard in any proceedings before the Tribunal. 

(6) The Tribunal shall make annually a report to 
the Central Government of its proceedings under this 
Chapter. 

45. Nothing in this Chapter shall confer jurisdiction 

Bar of jurisdiciion in respect of 

scales of charges levied by a 
of the Trmrnh administration for the 

carriage of passengers and their luggage, parcels, military 
traffic and traffic in railway materials and stores, and 
demurrage charges, except on*a reference made to the 
Tribunal by the Central Government. 


46. Notwithstanding anything contained in this 
Alteration and cancel- ^ ^dminh- 

lation of certa%n stahon ““““ 
to station >ates. 

chandise by goods train, — 
(i) quote a new station to station rate ; or 
{%%) increase or reduce* an existing station to station 
rate, not being a station to station rate introduced in 
compliance with an order made by the Tribunal ; or 
(in) after due notice in the manner prescribed by the 
Central Government, cancel any station to station rate 
which has not been introduced in compliance with an 
order made by the Tribunal, unless the Tribunal has, 
after notice has been given as aforesaid, granted an 
injunction against such cancellation ; or 

( w) withdraw, alter or amend the conditions attached 
to a station to station rate other than conditions intro- 
duced in compliance with an order made by the Tribunal. 
46A. The decision of the Tribunal shall be by a 
Decision of the majority of the members sitting and 
Tribunal. shall be final : 

Provided that where a single member of the Tribunal 
has heard and decided any matter, he may, in his dis- 
cretion, give leave to any party to appeal to the Full 
Bench; and if an appeal is filed in pursuance of such 
leave, the decision of the Full Bench or of a majority of 
the members thereof, as the ease may be, shall be final, 
46B. The Tribunal may transmit any order made 
Execution of orders by it to a Civil Court having 
of the Tribunal. local jurisdiction ; and such 

Civil Court shall execute the order as if it were a decree. 
46C. In this Chapter, unless there is anything re- 
Defimtions. pugnant in the subject or context, — ^ 
fuj “classification” means the grouping of commodi- 
ties into classes as notified in the Indian Bailway Con- 
ference Associat'on’s Goods Tariff and as in force at the 
commencement of the Indian Railways (Second Amend- 
ment) Act, 1948, for the purpose of determining the 
Tate to be charged ; 

(h) “class rate” means a rate fixed according to the 
class given to a commodity in the classification of goods; 

(c) “commodity” includes livestock ; 

(d) “demurrage”' means the charge levied after the 
expiry of the free time allowed for loading or unload- 


ing a wagon ; 

(e) “parcel” means any package or merchandise or 
other goods entrusted for carriage by passenger or par- 
cels tram ; 

(f) “schedule rate” means a rate lower than the 
maximum or class rate applied on a commodity basis ; 

(g) “station to station rate” means a special reduced 
rate applicable to a specific commodity booked between 
two specified stations.” 


[THE] 


RAILWAYS (TRANSPORT OF GOODS) (AMENDMENT) ACT, 1948. 
(ACT XIII OF 1948.) 

[25ih March, 1948.] 

An Act to amend the Bailways (Transport of Goods) Act, 1947. 


Whereas it is expedient to amend the Railways 
(Transport of Goods) Act 1947, (XII of 1947), for the 
purposes hereinafter appearing ; 

It is hereby enacted as follows : 

1. This Act may be called the Railways (Transport of 

Short title. Goods) (Amendment) Act, 1948. 

2. In sub-section (3) of section 1 of the Railways 

Amendment of sea- (Transport of Goods) Aot, 1947 

'HT'-Jtt (hereinafter referred to as the 
<,o« 1, Act XU of 

* ' one year only” the words “up to 

the 26th day of March 1949” shall be substituted. 


3. In sub-section (2) of section 2 of the said Act, for 
. , , , ^ the words beginning with “the 

Amendment of _sec._ Government” and 


Act All j “a Chief Com- 

missioner” the following words 


tion 

1947. 


shall be substituted, namely : — 


“the Central Government or any person authorised 
in writing in this behalf by that Government or with 
respect to items 10 and 17 of the Schedule by a Pro- 
vincial Government or by a Chief' Commissioner or 
by the Government of an Indian State.” 
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Amendment of Section 4. In clause (a) of sec- 
S, Act XII of 1H7. tion 3 of the said Act,— 

(a) after the word “preference,” the following words 
shall be inserted, namely : 

“subject to such wagon quotas as the Central Govern- 
ment or the person so authorised may fix,” 

(b) after the word “or”, occurring at the end, the 
"following words shall be added, namely I 


“if the Central Government or the officer so autho- 
rised deems it necessary for reasons of urgent public 
interest so to do of any goods or category of goods not 
so specified, or.” 

SubsMuttonofneie Schaduls to the 

Sahfdule far following Schedule 

2947 ^ Acc Aii of gi^all be substituted namely : 


“THE SCHEDULE, 
(See section 3.) 


Serial 

No. 


Description of goods 


Conditions for 
special transport 
facilities or pre- 
ference 


1. Cattle food and cattle fodder ^ • 

2. Coal and coke (other than Bail way) when despatched from collieries 

3. Cotton, silk and woolen piecegoods, blankets, twist yarn and cotton waste 

when consigned from mills or by mill agents ...... 

4. Empty containers for food, petroleum and other industrial products . 

5. Firewood and charcoal 

6. Foodstuffs including fish and other perishables [tinned, canned, bottled, 

processed or packed including all grains and pulses, wheat products 
and flour of other grains and pulses, ghee, butter, cooking fats and edible 
vegetable oils, salt (other than hide salt), sugar, gur and jaggery] . 

7. Livestock 

8. Materials and stores of the Posts and Telegraphs Department . 

9. Medical stores, hospital equipment and pharmaceutical goods . 

10, Military or police stores and equipment 

11, Petroleum and all petroleum products 


12, Plant, materials and stores for maintenance and construction of buildings 

and roads, and for industrial and agricultural development projects, 
including the “Grow-More-Food” campaign, waterworks, irrigation, 
hydro-electric and sewage disposal schemes ..... 

13, Plants, stores, raw materials for and finished products of the following 

major industries t 

Cement. 

Chemicals. 

Collieries. 

Distilleries. 

Fertiliser factories. 

Iron and steel. 

Jute. 

Match factories. 

Non-ferrous and alloy factories. 

Paper. 

Bice and flour mills. 

Sugar. 

Textile ginning and pressing mills. 

Vegetable ghee (Vanaspati) and vegetable oil. 

14, Plant, stores and raw materials for and finished products of the following 

important industries 

Bobbin factories. 

Bone mills. 

Cigaratte, cigar and tobacco factories. 

Electrical industries and electricity supply undertakings, 

Glass and ceramic factories. 

Mining industry. 

Oil companies. 

Ordnance factories. 

Paint and varnish factories. 

Printing, stationery and newsprint. 

Befractory brick factories. 


Nil. 

Nil. 

Nil. 

Nil. 

Nil. 


Nil. 

Nil. 

Nil. 

Nil. 

When transport is spon- 
sored. 

When consigned by oil 
companies and im- 
porters of petroleum 
products. 


Nil, 

Nil 


Nil, 
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Serial 

No. 


Description of goods 


Conditions for 
special tiansport 
facilities or pre- 
ference 


Eubber factories. 

Soap factories. 

Starch factories. 

Tanneries and leather, boot and shoe factories. 

Tea gardens. 

15. Railway coal, material, stores and equipment, Nil, 

16. Raw cotton, wool and silk ........ Nil. 

17. Stores including medical stores for relief in times of famine or other When transport is 

emergency . . . sponsored. 

18. Wagons required for the direct loading and unloading of ships in the 

port area Nil.” 


The original schedule to the principal Act comprised 99 items. The present schedule is restricted 
to only 18 really essential items but power has been taken to render assistance to items not included in the 
schedule, so as to meet all eventualities—Authors. 


[THE INDIAN] REGISTRATION (AMENDMENT) ACT, 1948. 


(ACT XXXIX OF 1948) 


[3rd Septe^nheri 19d8.] 


An Act further to amend the Indian Begistration Actj 1908. 


Whereas it is expedient to amend the Indian 
Begistration Act, 1908, for the purposes hereinafter 
appearing ; 

It is hereby enacted as follows — 

1. This Act may be called the Indian Registration 

Short title. (Amendment) Act, 1948. 

2. In sub-section (2) of section 17 of the Indian 

Amendment of section Registration Act, 1908 (here- 
in, Act XVl of 1908. inafter referred to as the 
said Act), after clause (x), the following clause shall be 
inserted, 

'^(xa) any order made under the Charitable Endow- 
ments Act, 1890, vesting any property in a Treasurer 
of Charitable Endowments or divesting any such 
Treasurer of any property or ; 

3. In section 32 of the said Act, for the words and 

Amendment o f figures “section 31 and section 89” 

section 82^ Act, the words and figures “sections 
XVI of 1908. 31, 88 and 89” shall be substituted. 

Amendment of 4. In sub-section (1) of sec- 
section 69, Act tion 69 of the said Act, atfer 
XVI of 1908. clause (g) the following clause 
shall be inserted, namely : — 

"(qq) regulating the manner in which the instru- 
ments referred to in sub-section (2) of section 88 may 
foe presented for registration;”. 

Substitution of sec- 5. For section 88 of the 
tion 88, Act XVI said Act, the following section 
of 1908. shall he substituted namely : 


Begistr ation o f 
documents executed by 
Government officers or 
certain public func- 
tionanes. 


“68. (1) Notwithstanding 
anything contained i n 
this Act, it shall not be 
necessary for — 


(a) any officer of Government, or 

(b) any Administrator General, Official Trustee or 
Official Assignee, or 

(c) the Sheriff, Receiver or Registrar of a High 
Court, or 

(d) the holder for the time being of such othe? 
public office as may be specified- in a notification in the 
official Gazette issued in that behalf by the Provincial 
Government, 

to appear in person or by agent at any registration 
office in any proceeding connected with the registration 
of any instrument executed by him or in his favour m 
his official capacity, or to sign as provided in section 58. 

(2) Any instrument executed by or m favour of an 
officer of Government or any other person referred to 
in sub section (1) may be presented for registration in 
such manner as may be prescribed by rules made under 
section 69. 

(3) The registering officer to whom any instrument 
is presented for registration under this section may, if 
be thinks fit, refer to any Secretary to Government or to 
such officer of Government or other person referred to 
in sub-section ( 1) for information respecting the same 
and, on being satisfied of the execution thereof, shall 
register the instrument.” 


[THE INDIAN] TARIFF (AMENDMENT) ACT, 1948. 

(ACT LXVII OF 1948 ) 

[24th September, 1948 ] 

An Act further to amend the Indian Tariff Act, 1934. 

Whereas it is expedient further to amend the Act, 1948. ^ ^ . j.. « . n xu 

Indian Tariff Act, 1934 for the purposes hereinafter (2) The provisions of section 2 in so far 
•appearing ; It is hereby enacted as follows : — relate to the two items 63 (34) (a) and 63 (34) (o) 

Short title and 1. (1) This Act may be called [inserted by clause (i) of that section] shall come 
vommenoement. the Indian Tarifli (Amendment) into force on such date or dates as the Central 
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Government may, by notification in^the official Amendment 0 / First Sche- 2.-Ia the First ScW 
Gazette, appoint; the rest of this Act shall come into dule, Act XXXII of 1934, dale to the Indian 
force at once. Tariff Act 1954,— 

(a) for Item No. 11 (4) the following Items shall be substituted, namely : — 

“11(4)* Starch . . Protective. IQ cent ad valorem. 'March 51st, 1950, 

3 ^ 3 ^ / 5 \ Farina .. Revenue. 18 peic cent ad valor emX 

(b) after Item No. 21 (2) the following Item shall be inserted, namely 

“21(3) Glucose other than glucose pre- Protective. 30 percent, ad March 31st, 1950.’^ 

pared for medicinal purposes. 

(c) after Item No. 28 (18) the following Items shall be inserted, namely : — 

“28 (19) Potassium permanganate. Protective. 30 per cent ad valorem, March 31st, 1949. 

28 (20) Acid oleic and acid stearic, or Protective. 30 per 1 cent, ad vnZorm. March Slst, 1949,” 

any product containing 60 per 
cent, or moie of these free fatty 
acids. 

(d ) in Item No. 28 (8) for the words “and other potassium compounds” the words “and potassium com-* 

pounds not otherwise specified” shall be substituted ; 

(e) after Item No. 40 (3) the following Items shall be inserted, namely : — 

“40(4) Plywood including plywood panels Protective. 30 per cent, ad juaZorem. March Slst, 1950*. 

for tea cheats. 

40 (5) Battens for tea chests. Protective. 30 per cent, advalore^n, March Slst, 1950.” 

(f) in Item No. 50 (3)^ 

(]) m the third column, for the word “Revenue” the word “Protective” shall be substituted ; 

(ii) in the last column, the date “March 31st, 1950” shall be inserted ; 

(g) in Item No. 63 (1), in the second column, the word “ferro-silicon” shall be omitted ; 

(h) for Item No. 63 (14), the following Item shall be substituted, namely :~~ 

“63 (14) Iron or steel hoops and strips not Preferen- 24 per cent, ad valoreyn, 12 per cent, ad 

otherwise specified. trial revenue. valoreml^ 

(i) after Item No, 63 (33) the follos\ing Items shall be inserted, namely : — 

“63 (54) Iron or steel hoops— 

(a) Jute baling hoops— 

(i) of British manufacture. Protective, 30 per cent, ad valorem* March 31st, 1919. 

(ii) not of British manufacture. Protective, 40 per cent, ad valorem* March 31st, 1949. 

(h) Cotton baling hoops — 

(i) of British manufacture. Protective. 30 per cent, ad valorem* March 31st, 1949. 

( 11 ) not of British manufacture. Protective, 40 per cent, ad valorem* March Blst, 1949 

63 (85) Ferro-Bilieon .. Protective. 18| percent, ad vaiorsm, March 31st, 1950.” 

(j) for Item No. 64 the following Item shall be substituted, namely 

“64 Copper, wrought and manu- 

factures of copper, all sorts 

not otherwise specified— 

(a) 0 ! British manufacture. Protective. 24 per cent, ad valorem. March Slst, 1950 

[b) not of British manufacture. Protective, 36 per cent, ad valo'iem. March 31st, 1950.” 

(h) for Item No. 64 (1) the following Item shall be substituted, namely : — 

“64 (1) Copper, scrap .... Free.” 

(l) after Item No. 64 (1) the following Item shall be inserted, namely : — 

“64 (2) Copper unwrought, ingots, .... Free. 

blooms, Blabs, cakes, tiles, 
blocks, bricks billets, 
cathodes, blister, bars, (elec- 
trolytic wire bars). 

64 (3) Coper rods, other than electroly- 
tic copper rods— 

(a) of British manufacture. Protective. 35 per cent, ad valorem* March 31st, 1950.. 

(h) not of British manufacture. Protective. 45 per cent, ad valorem. March 31st, 1950. 

64 (4) Electrolytic copper rods, or black 
copper rods (in coils) — 

(a) of British manufacture. Protective. 20 per cent, ad valorem. March 31st, 1950. 

(b) not of British manufacture. Protective. 30 per cent, ad valorem. March Slst. 1950.” 

(m) for Item No. 65 the following Item shall be substituted, namely 

*‘65 All non-ferrous neokel alloys in- Protective. 30 per ceat. ad valorem. March 31st, 1950.” 

eluding German silver, nickel 
silver and oupro nickel. 

(n) after Item No. 65 the following Item shall be inserted, namely < 

“65 (1) Nickel, pellets, cakes, slabs, an- , . Free ” 

nodes, shorts, blocks, granules 
and scraps. 

( 0 ) for Item No. 67 the following Item shall be substituted, namely ;— 

“67 Lead, wrought — the following Protective, 30 per cent, ad March 31st, 1950.“ 

articles, namely, pipes, tubes 
and sections. 
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(p) for Item No. 67 (1) the following Item shall be substituted, namely : — 

^‘67 (1) Lead sheets for tea chests. Protective. 30 per cent. acZ mZorm. March 3Ist, 1950.” 

( g_) after Item No. 67 (1) the following Items shall be inserted, namely : — 

'*‘67 (2) Lead sheets other than sheets Protective. 20 per cent, ad valorem, March Slst, 1950. 

for tea chests. 

67 (3) Lead ingots, pigs and lead scrap. . , Free.” 

(r) for Item No. 68 the following Item shall be substituted, namely : — 

‘‘68 Zinc or spelter, wrought or Protective. SO pen cent, ad valorem, March 3 Isi:, 1950.” 

manufactured not otherwise 
specified. 

(s) in Item No. 68 (1), in the second column, the words “bars, blocks” shall be added after the word 

“cakes” ; 

(t) after Item No, 68 (1) the following Items shall be inserted, namely : — 

"■"*68 (2) Zinc sheets not otherwise sped' Protective. 20 per cent, ad valorem. March 31st, 1950. 

fied. 

68 (3) Mazak or alloys of zinc and . , Free.” 

aluminium containing not less 
than 94 per cent, zinc 

(uj for Item No. 69 the following Items shall be substituted, namely — 

“69 Tin, Block , . , . Free. 

69 (1) Tin scrap and tin plate scrap. . . Free. 

69 (2) Tin solders, white metal and Protective. 30 per cent, ad valorem, March 31st, lOSO.’* 

antifriction alloys. 

(v) ion Item No. 70 the following Item shall be substituted, namely : — 

“70 Brass, wrought and manufaetur-es Protective. SO pen cent, ad valorem, March 31st, 1950.” 

thereof not otherwise specified. 

f w) for Item No. 71 the following Item shall be substituted, namely : — 

“70 (1) All non-ferrous alloys and manu- Protective. 30 per cent, ad valorem, March Slst, 1950.” 

facture of metals and alloys 
not otherwise specified, 

(x) after Items No. 70 (3) the following Items shall be inserted, namely 

“70 (4) Brass unwrought, ingots, billets, Protective. 10 per cent, ad valorem, March Slst, 1950* 
cakes, slabs, blooms (excluding 
scrap), that is to say, ingots, 
etc., containing (1) copper 55 
to 74 per cent. (2) zinc 26 to 
42 per cent, and (3) compo- 
nents other than copper and 
zinc including impurities not 
exceeding 3 per cent, of which 
not more than one half should 
be tin. 


70 (5) . 

Brass wires and rods. 

Protective. 

35 per cent, ad valorem. 

March Slst, 1950, 

70 (6) 

Yellow metal alloys other than 
brass, such as gun-metal, 
bronze, boll-metal and phos- 
phor-bronze and manufactures 
thereof not otherwise specified. 

Protective. 

30 per cent, ad valorem. 

March Slst, 1950, 

70 (7) 

Cobalt, Chromium, tungsten, 
magnesium and all other non- 
ferrous virgin metals not 
otherwise specified. 


Free. 


70 (8) 

All non-ferrous metal scraps and 
scraps of alloys of non-ferrous 
metals not otherwise specified. 


Free, 

March3lBt,1950 ” 

70 (9) 

Type metal. .... 

Protective. 

30 per cent, ad valorem. 


(y) for paragraph (e) \n the second column of Item No, 72, the following paragraph shall be substituted, 
namely: — 

“(e) Electrical wires and cables, 
insulated or not and poles, 
troughs, conduits and insula- 
tors designed as parts of a 
transmission system, and the 
fittings thereof;” 

(^) after Item No. 72 (11) the following Items shall be inserted, namely: — 

■*‘72 (12) Bare hard drawn or annealed Protective. 30 per cent, ad valorem, March Slst 1950, 
electrolytic copper wires and 
cables of all sizes solid or 
stranded and A.O S.E. (alu- 
minium conductor steel rein- 


forced.) 

Steel belt lacings 


10 per. cent ad valorem, March Slst, 1950, 


72 113) 


Protective, 
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72 (14) Electric motors — Proteetive. 10 per cent ad valorem, March 31st, 1950.’’ 

(i) Squirrel cage induction 
motors 1 to 30 brake horse- 
power; 

(li) slip ring motors 15 to 60 
brake horsepower; 

(ui) fractional brake horsepower 
motors; and 

(iv) all other electric motors not 
cohered by the above. 

(aa) in Item No. 73 (1), in the second column the words “bare or” shall be deleted; 

(hh) in Item No. 73 (2), the words “not otherwise specified” shall be inserted after the word “batteries;” 
(co) after Item No. 73 (6) the following Item shall be inserted, namely: — 

“73 (7) Dry batteries. Protective. 30 per cent, ad valorem, March Slst, 1949 ” 

(dd) In Items Nos. 8 (3), 20 (1), 20 (3) and 20 (4), in the last column headed “Duration of proteetive rates 
of duty” for the date “December Slst, 1948” the date “March Slst, 1949” shall be substituted. 


[THE INDIAN] TELEGRAPH (AMENDMENT) ACT, 1948. 
(ACT XLV OF 1948) 


[Srd September, 1948.] 

An Act to amend the Indian Telegraph Act, 1885. 


Whereas it is expedient to amend the Indian 
Telegraph Act, 1885 for the purposes hereinafter ap- 
pearing; 

It is hereby enacted as follows: — 

Q, , ...j 1. This Act may be called the Indian 

biiort me, (Amendment) Act, 1948. 

A 2. For sub-section (2) of 

YIII section Lof the Indian Telegragh 
section 1, Act XIII ^ct, 1885 (hereinafter referred to 

ag t]20 said Act), the following 
sub-section shall be substituted, namelj: — 

**(2) It extends to the whole of India.” 

sections 4 and 20 of the 

Amendment of ^ 

Vinces” wherever they occur, the 
word “India” shall be substituted* 


sections 4 and 20, 
Act XIII of 1883. 


Insertion of netv 4. After section 34 of tb© 
sect^on %n Act XIII said Act, the following section 
of 1885. shall be inserted, namely*. — 

'Provincial Goverti- t x- 

menV to mcUide Govern^ . appiication 

ment of an Acceding Acceding 

state. State,- 

(a) all references to a Provincial Government shall 
be construed as references to the Government of that 
Acceding State, and 

(b) references to the Code of Criminal Procedure^ 
1898, in section 20 and to the Indian Penal Code in 
secticin 31 shall be construed as references to the corres- 
ponding law for the time being in force in that Acced- 
ing State.” 


HI. - UNREPEAL.ED ORDINANCES* 

(Ordinances made and promulgated during the period beginning with 27th June 1940 and endina 

with Slst March, 1946.) 


Ordinances made by the GoYernor-Gene- 

s?al Under section 72, Schedule ix of the 

Government of India Act, 1935, the Governor. 
General may, in cases of emergency, make and 
promulgate ordinances. But any such ordi. 
nance shall only have force for not more than 
six months from its promulgation. But subject 
to this time limit, such an ordinance will have 
the same effect as an Act of the Indian Legis- 
lature. Although thus, there is a time limit for 
the legal life of an ordinance of the Governor- 
General issued under s. 72, as that section is 
to-day and was originally, yet, by virtue of the 
India and Burma (Emergency Provisions) Act, 
1940 (3 and 4 Geo. VI, ch. 33) the words in s. 72 
limiting the duration of life of such ordinances 
ceased to have effect with regard to the ordi- 
nances made during the period beginning from 
the passing of the Act and expiring with the date 
which was notified as the end of the emergency 
which was the occasion for the passing of the 
Act. The date of '.the passing of the Act was 
27-6-1940 and the date from which the emergency 


was notified to have ceased was 1.4-1946. So with 
regard to the ordinances made during this period^ 
there was no time limit for their duration. 

But under s. 72, Schedule IX, such ordinances 
cannot have a greater force or validity than an 
Act of the Central Legislature. Hence, under 
a. 102 (4) of the Government of India Act, 1935, 
with regard to subjects in the Provincial list in 
Schedule vil, the ordinances can have effect 
only if a Proclamation of Emergency by the 
Governor. General has been made and even 
then, the ordinances will cease to have effect on 
the expiration of 6 months after such Proclama- 
tion has ceased to operate. During the last War, 
such a Proclamation of Emergency was issued 
on 3-9-1939 and was revoked by a Proclamation 
of 1.4-1946. Hence, ordinances made by the 
Governor- General during this period, although 
dealing with subjects in the Provincial list, 
were valid for the duration of the period and 
thereafter up to the end of 6 months from 1-4- 
1946, i. e., up to the end of September 1946, 
After September 80, 1946, such ordinances, in so 
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far as they dealt with subjects in the Provincial 
list, ceased to have any effect. A prominent in- 
stance of such an ordinance is the Hoarding and 
Profiteering Prevention Ordinance of 1943. 

Ordinances not dealing with subjects in the 
Provincial list and made during the period be- 
tween 27-6-1940 and 1-4.1946 are subject to no 
time limit as regards their existence and validity 
unless imposed by the ordinances themselves or 
other amending or repealing legislation whether 
by ordinance or otherwise. 

There was felt some doubt about the effect 
of the amendment, above referred to, of s. 72, 
Schedule Ix, Government of India Act. It was 


thought in some quarters that the effect of the 
amendment would only be to give life to the 
ordinances during the emergency which occasion- 
ed the amendment and the ordinances would 
cease to have effect on the declaration of the 
end of the emergency on 1-4-1946. But this view 
does not accord with actual words employed in 
the amending statute and, further, has been 
authoritatively repudiated by the Federal Court 
(see A. I. R. (34) 1947 F. 0. 38). 

Hence, we are giving such of the ordinances 
passed during the above period as do not deal 
with subjects in the Provincial list and as have 
not otherwise expired or been repealed . 


[THE] ACTIVE SERVICE ORDINANCE, 1941. 

(Ordinance No. X of 1941)^ 

[6th December i 1941] 

An Ordinance to declare that certain persons shall be deemed to he on actim service for the purposes of 
the Army Act, the Air Force Act, the Indian Army Act, 1911 and the Indian A%r Force Actj 1982. 


Short title, extent 
and commencement. 


Whereas an emergency has arisen which makes it 
necessary to declare that certain persons shall be deem- 
ed to be on active service for the purposes of the Army 
Act, the Air Force Act, the Indian Army Act, 1911, 
and the Indian Air Force Act, 1932; 

Now, therefore, in execcise of the powers conferred 
by section 72 of the Government of India Act, as set 
out in the Ninth Schedule to the Government of India 
Act, 1935, the Governor General is pleased to make 
and promulgate the following Ordinance: — 

[a,] Published in the Gazette of India, Extraordinary, 
dated 6th December 1941. 

The Ordinance is amended by— 

Ordinance No. 31 of 1942, and 
Ordinance No. 14 of 1946. 

1.(1) This Ordinance may 
be called the Active Service 
Ordinance, 1941. 

(2) li extends to the whole of British India and 
applies also to British subjects and servants of the 
Crown in any part of India and to all members of and 
persons attached to, employed with or following, any 
military or air force raised in British India wherever 
they may be. 

(3) It shall come into force at once. 

2, Notwithstanding anything contained in sub- 
section (1) of section 189 of the 
Army Act,® sub-section^ (1) of 
section 189 of the Air Force 
Act, clause (13) of section 7 of 
the Indian Army Act, 1911, or 
clause flij of sections of the 
Indian Air Force Act, 1932, all 
persons forming part of and all persons who are 
employed by, or are in the service of, or are followers 
of, or accompany any portion of, His Majesty’s Forces 
h[or any force to which clause (13) of section 7 of the 
Indian Army Act, 1911, for the time being applies by 
virtue of a notification under sub-section (1) of section 5 
of that Act] shall, until such date as the Central 
Government may, by notification in the official Gazette, 
« [appoint in this behalf] be deemed for the purposes 


Certain persons to 
he deemed to he on 
active service for 
the purposes of the 
Army and Air Force 
Acts. 


of each of the said Acts d[and of regulations pres- 
cribed under the Regimental Debts Act, 1893©] to be 
on active service. 

i [Provided that the Central Government may from 
time to time, by notification in the official Gazette, 
declare that the provisions of this section — 

(a) shall apply only, or shall cease to apply, in 
respect of specified classes of such persons, or 

(6 j shall apply to such persons, or to any specified 
classes of such persons, only when they are serving 
within or outside a specified area, or 
(c) shall apply to such persons, or to any specified 
classes of such persons, only for the purposes of speci- 
fied provisions of each of the said Acts or of the said 
regulations.] 

[a] (1881) 44 & 45 Viet., c. 58. [b] Inserted by the 

Indian Army Act (Application) Ordinance, 1942' 
(31 [XXXI] of 1942), S. 3 [20-6-1942]. [c] Substi- 
tuted for the words “declare to be the date on 
which the present hostilities terminated”, by the 
Active Service (Amendment) Ordinance, 1946 
[XIV] of 1946), S. 2 [30-3-1946]. [d] Inserted, 

ibid, [e] (1893) 56 & 57 Viet., c. 5. [f] Proviso 
was added, ibid. 

3. No punishment infiicted, and no order passed or 
action taken in any pro- 
Saving a., to past ^Qg^ijiga held, under any of the 
proceedings. specified in section 2 shall, 

after the commencement of this Ordinance, be called 
in question in any Court on the ground only that the 
person on whom the punishment was inflicted or to 
whose prejudice the order was passed or the action 
was taken was not on active service, if — 

(a) the act for which the punishment was inflicted, 
or in respect of which the proceedings were commenced, 
occurred on or after the 3rd day of September, 1939, 
and 

(b) such person at the time the act was committed, 
formed part of, or was employed by, or was in the 
service of, o;: was a follower of, or accompanied any 
portion of. His Majesty’s Forces. 


Section 1 — Note 1 

[1] By virtue of S. 1 (2) read with S. 2 of this must be regarded as on active service and can be tried 
Ordinance military store-keepers engaged by the Army by the Court-martial. (Yol 33) l946 Lah m (109) i 
authorities during the continuation of the hostilities I L R (1945) Lah 419 : 47 Or. L Jour 1022 (FB), 
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[THE] ALLIED FORCES (CHINA) ORDINANCE, 1946. 

(ORDINANCE NO. VIII OF 1946)®' 

[19th January f 1946.] 

An Ordinance to make ceHam provisions respecting the forces of the 
Bepublic of China in British India. 


Short iitlCj extent 
and commencement. 


Whereas an emergency has arisen which renders it 
necessary, in order to give eSect in British India to an 
agreement (hereinafter referred to as the said Agree- 
ment) entered into between His Majesty’s Government 
in the United Kingdom and the Government of India 
and the Government of the Republic of China, relating 
to jurisdiction over members of the forces of those 
Governments, to make certain provisions respecting the 
forces of the Republic of China in British India; 

NOW, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extra- 
ordinary, dated 19th January, 1946. 

1.(1) This Ordinance may be 
called the Allied Forces (China) 
Ordinance, 1946. 

(2) It extends to the whole of British India. 

It shall come into force at once. 

2. In this Ordinance the expression “members of 

- . , the Chinese forces” has the 

IntemetaUon. assigned to it in 

clause (b) of paragraph (1) of Article 1 of the said 
Agreement, and set out in the Schedule to this Ordi- 
nance. 

3. (1) Notwithstanding anything in section 12 of 

-D ^ Allied Forces Ordinance, 

Bar of cr^m nal ^^942 or elsewhere in any law 

proceedmgs in British 

Indian Courts. oiiminal proceedings shall, 

subject as hereinafter provided, be prosecuted or conti- 
nued in British India before any Court of British India 
against members of the Chinese forces and any such 
proceedings pending at the commencement of this 
Ordinance shall be discharged, unless representation to 
a contrary effect is made under the proviso to this sub- 
section in respect of any such pending proceedings: 

Provided that this sub-section shall not apply to any 
particular case in respect of which representation to 
such eSect is made in writing on behalf of the Govern- 
ment of the Bepublic of China to the Commissioner of 
Police in a Presidency- town, or to the District Magis- 
trate elsewhere. 

(2) Nothing in sub-section (1) shall affect any powers 
of arrest, search, entry or custody exercisable under 
the law in force in British India with respect »to 
offences committed or believed to have been com- 
micted against that law, but where a person against 
whom proceedings cannot, by virtue of that sub-section, 
be prosecuted or continued before a Court of British 
India is in the custody of any authority of British 
India, he shall be delivered into the custody of the 
appropriate authorities of the forces of which he is a 
member : 


Provided that the powers of arrest, search and entry 
saved by this sub-section shall not he exercised on or 
in respect of any premises or ship for the time being 
occupied exclusively by members of the Chinese forces, 
except with the permission of the officer commanding 
or person in charge of the forces occupying such pro- 
mises or ship. 

4. On application made by or under the authority of 

Arrest of persons oommanding or 

charged with offences P«Bon in charge of any 

against Chinese law. f of the Chinese forces 
^ to a magistrate m British 

India for the arrest of any such member alleged to 
have been guilty of an offence against the law of the 
Republic of China, the magistrate may issue a warrant 
for the arrest of such member, and such warrant may 
direct his delivery when so arrested into the custody of 
the appropriate authorities of the forces of which he is 
a member. 

5. For the purposes of any proceedings in any Court 

Proof Of identity certificate 

fls member of Chinese 

y. '' Chinese military forces of 

* rank not below that of Major 

or an officer of the Chinese naval or air forces of rank 
not below that corresponding to Major stating that a 
person of the name and description specified therein is, 
or was at the time so specified, a member of the Chinese 
forces, shall be conclusive evidence of that fact, and 
any document purporting to be a certificate issued for 
the purposes of this section and to be signed by an 
officer as aforesaid shall, unless the contrary is proved, 
be deemed to be a certificate issued by such officer. 

6. Nothing contained in this Ordinance shall render 
any person subject to any liability 
whether civil or criminal in respect 
of anything donebyhimtoa member 

of the Chinese forces in good faith and without know- 
ledge that he was a member of the Chinese forces. 

7. On the termination of the said Agreement in pur- 

suEnce of aoy notice given under 

ofd^nT paragraph (2) of Article 9 thereof, 

uramance. Government may, by 

notification in the official Gazette, declare that with 
effect from such date as may be specified in the noti- 
fication this Ordinance shaii cease to be in operation, 
and upon the issue of such notification this Ordinance 
shall be deemed to be repealed on the date so specified. 


Bar of legal 


THE SCHEDULE. 

(See section 2.) 

^Article 1. — (1) In this Agreement the expression . . , 
(b) ‘‘members of the Chineses forces” means every 
uniformed person, holding a rank in the naval, military 
or air forces, maintained by the Government of the 
Republic of China, who is, in respect of the duties 
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which he performs in India or Burma, under the orders 
of the commander or any Chinese naval, military or 
air force in India or Bnrma. It includes uniformed 
members (i) of political and civil stafs attached to the 
Chinese forces, (ii) of the -women’s forces auxiliary to 
the said forces, (iii) of the nursing staffs, male and 
female, (iv) of the staS of the Navy, Army and Air 
Force Institutes, (v) of guerilla units auxiliary to the 
Chinese forces which operate under the command of a 
oommander of the Chinese forces and which are subject 
4io Chinese military law. It does not include British 


nationals employed by or accompanying the Chinese 
forces but not enlisted or commissioned in the Chinese 
forces ; nor does it include nationals of third powers of 
persons without nationality who may be recruited in 
India or Burma for employment with the Chinese 
forces. The expression also includes members of the 
crews (other than British subjects or British protected 
persons) of merchant ships belonging to or chartered or 
requisitioned by or on behalf of the G-overnment of the 
Republic of China, which are operating in conjunction 
with the Chinese naval authorities.” 


[THE] ARMED FORCES (SPECIAL POWERS) ORDINANCE, 1942. 
(Ordinance No. XLI of 1942.)^ 

[IBth Augusti 194.2.] 

An Ordinance to confer certain special powets upon certain officeis of the armed forces. 


WHEREAS an emergency has arisen which makes 
it necessary to confer certain special powers upon 
certain officers of the armed forces ; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary, 
dated 15th August, 1942, 

Applied to British Baluchistan, see Notification 
No. 80-W, dated 20-8-1942, Gazette of India, 1942, 
Part I, page 1385 ; to the Darjeeliog District and the 
partially excluded areas of the Mymensingh District 
with eiect from 15-10-1942, see Bengal Government 
Notification No. 20215'P dated 8-10-1942 ; sections 2-4 
applied to members of the Armed Reserves, Special 
Emergency Forces, Vizianagram and Pallavaram and 
the Malabar Special Police, see Madras Government 
Notification No, 226— Home, dated 29-1-1943. Applied 
to the Chittagong Hill Tracts, with effect from 28-1- 
1943, see Bengal Government Notification No. 273-S, 
dated 22-1-1943, 

This Ordinance is amended by Ordinance No. 36 of 
1945. See also Ordinance No. 66 of 1942. 

1. (1) This Ordinance may be 
called the Armed Forces (Special 
Powers) Ordinance, 1942, 

(2) It extends to the whole of British India. 

(3) It shall come into force at once, 

®2. (1) Any officer not below the rank of Captain in 

His Majesty’s Military Forces 
and any officer holding equiva- 
lent rank either in His Majesty’s 
Naval or Air Forces or in the 
forces of a foreign power allied 
with His Majesty or in the 
forces of a foreign authority recognised by His Majesty 
«iS competent to maintain armed forces for service in 
association with His Majesty’s forces or in the military 
forces o! an Indian State serving in association with 
any such forces as aforesaid may, if in his opinion it is 
necessary for the proper performance of his duty so to 
do, by general or special order in writing, require any 
personnel under his command to use such force as may 


Short title, extent 
end commencement. 


Fower to certain 
officers of armed 
Jorces to order use 
of force tn certain 
circumstances. 


be necessary, even to the causing of death, against any 
person who — 

(a) fails to halt when challenged by a sentry, or 

(h) does, attempts to do, or appears to be about to 
do or attempt to do, any such act as would endanger or 
damage any property of any description whatsoever 
which it is the duty of such officer to protect ; 
and it shall be lawful for such personnel, when so 
ordered, to use such force against such person. 

(2) The use of force against any person in obedience 
to an order under sub-section (1) shall include the 
power to arrest and take into custody such person, and 
the use of such force as may be necessary, even to the 
causing of death, in order to effect such arrest. 

[a] See the Armed Forces (Special Powers) Extension 
Ordinance, 1942 (66 [LXVI] of 1942), S. 2. [24-12- 
1942.] 

®'[3. Any person arrested and taken into custody 

^riate autUority. Tthe°&slanees 

occasioning the arrest, to the officer in charge of the 
nearest police station, or where the said person is a per- 
son subject to military law, to the appropriate military 
officer.] 

[a] Section 3 was substikUed for the original sec- 
tion 3, by the Armed Forces (Special Powers) Amend- 
ment Ordinance, 1945 (36 [XXXVI] of 1946), S. 2. 
[18-9-1945.] 

No prosecution, suit or other legal proceedings for 

Protection to persone purporting to be 

acUng under Ordi- T 1? f ordmaooe or 
r for any act purporting to be 

done in obedience to any such 
order shall be instituted in any court except with the 
previous sanction of the Central Government, and 
notwithstanding anything contained in any other law 
for the time being in force, no person purporting in 
good faith to make such an order or to do any act in 
obedience thereto shall, whatever consequences ensue, 
be liable therefor. 

[a] See the Armed Forces (Special Powers) Extension 
Ordinance, 1942 (66 [LXVI] of 1942), S. 2. [24-12- 
1942], 


[THE] ARMED FORCES (SPECIAL POWERS) EXTENSION ORDINANCE, 1942, 
(Ordinance No, LXVI of 1942.)®' 

[2Mh December y 1942] 

An Ordinance to provide for the extension of the Armed Forces (Special Powers) Ordinance 
I942y to officers and members of police forces employed on certain dukes. 

"Whereas an 'emergency has arisen which makes it to officers and members of police forces employed on 
•sneoesaary to provide for the extension of the Armed certain duties; 

Forces (Special Powers) Ordinance, 1942 (XLI of 1942), Now, therefore, in exercise of the powers conferred 

1101 & 1102 A. M. 
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by Beofcion 72 of the Government of India Act, as pet out 
in the Ninth Schedule to the Government ot India Act, 
I9S5, the Governor Generalis pleased to make and pro- 
mulgate the following Ordinance:. — 

[a] Published in the Gazette of India, Extraordinary, 
dated 24th December 1942. 

This Ordinance is applied to the Chittagong Hill* 
tracts, with effect from 2yth January 1940, see Bengal 
Government Notification No. 273-S, dated the 22nd 
January 1948. 

i. (1) This Ordinance may be called the Armed 

Short title, extent Forces (Special Po^Aers) Exten- 
mid commencement, sion Ordinance, 1942. 

(2) It extends to the whole of British India. 

(3) It shall come into force at once. 


2. The Central Government or a ITovincial Govern- 

Tn , j. j n \-r T mcnt may, by notifioa- 

Power to extend 0, a. XLI oifeial 

of m2 io police forces. ^ 

provDions of section 2 and section 4 of the Armed 
Forces (-Ipecial Powers) Ordinance, 1942^^, shall apply 
to tbe offievm and members of any police force or any 
portion of a police fores specified m tbe notification, 
when employed on any duty specified In the notlfiea- 
tiin, as they apply to officers and members of H’p 
Majesty’s Military Forces; and on such, direction heinp 
made the powers exeicisabie by an officer not below tbe 
rani: of Captain in lIis Majesty’s Military Forces pbaL 
be esorcisabie by any officer of a police force so specif ef 
who holds a gazetted appomtment in such foice. 

[a] For the test of this Ordinance, see ante. 


[THE] ARMY (FORFEITURE OF EMOLUMENTS) ORDINANCE, 1945. 
(Ordinance No. XL ci 1945,)*^ 

[27lh October, 1945 ] 

An Oidinance io provide for the for jeiinre tn ceriam cases not provided for hy the Army Act 
of pay andiallcnvances of certain persons subject to tha^ Atct. 


Whereas an emeigency has arisen wffiicb makes it 
necessary to provide for the forfeiture in certain cases 
not provided for by the Army Acth of pay and allowances 
of certain persons subject to that Act; 

Now, Therefore, in exercise of the powers con- 
ferred fay section 72 of the Government of India Act, as 
get out in tbe Ninth Schedule to the Government of 
India Act, 19S5 the Governor General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordinary, 
dated 27th October 1945. TheOrdinarce is amend- 
ed by Ordinance No. 13 of 1946. [b] (1881) 44 & 
45 Viet., C. 58. 


Short title and 
commencement. 


Forfeiture of emolu- 
menu m certain cases. 


1. (1) This Ordinance may be 
called the Army (Forfeiture of 
Emoluments) Ordinance, 1946, 

It shall come into force at once. 

2. flj The whole or any part of the pay and allowan- 
ces of a person subject to the 
Army Act,^ b^ ^ ij, may he 
forfeited by order of tbe Cen- 
tral Government if the said person is found by a military 
Court of Enquiry constituted under this Ordinance. 

(a) to have deserted to the enemy, or 

(b) while in enemy hands, to have served with, or 
under the orders of the enemy, or in any manner 
to have aided the enemy, or 

(cj to have allowed himself to be taken prisoner by 
the enemy through want of due precaution, or 


through disobedience of orders or wilful neglect 
ot duty, or, 

(d) having been taken prhoner by the enemy, tc 
have failed to rejoin His Majesty’s service when it waF 
possible to do so. 

(S) The Central Government may at any time 
cancel in whole or in part any order made under sub- 
section (I)r and any such cancellation may be wAh 
retrospective effect. 

[a] (1883) 44 & 45 Viet, C. 58. [b] The words “as 
an officer” were omitted by the Army (h'orfeiturt 
of Emoluments) Amendment Ordinance, 1946 (lb 
fXlII] of 1946), S. 2. [30-S-1946]. 

3. The Commander- in-Chief of His Majesty’s heroes 

officer RUthori- 

Couiis oj Enquiry. 

constitute a military Court of such composition ac fcho 
constituting authority thinks fit to enquire into and 
report to the Central Government on any case of the 
nature referred to in sub-section fi) of section 2, 

4, Where tbe conduct of any person is to be enquired 

Power to withhold this Oramance, fte 

Commander-im Chief of His 
^ ^ Majesty’s Foroas in India or any 

^ officer authorised by him in this 

behalf may order that the whole or any part of the pay 
and allowances of such person shall be withheld pen- 
ding the orders of tbe Central Government on the 
report made on the case under section 3, 


[THE] ARMY (PROVISION FOR DEPENDANTS) ORDINANCE, 1944. 
(ORDINANCE NO. XXX OF 1944)^ 

[I5j5 July, 1944.2 

An Ordinance to e 7 iable promswn to be made for the dependants of certain persons subject to the 
Army Act or the Indian Army Act, 1911. 


Whereas an emergency has arisen which makes it 
necessary to enable provision to be made in certain 
cases for dependants of certain persons subject to the 
Army Actb and of persons subject to the Indian Army 
Act, 1911. 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to tbe Government of 
India Act, 1935, the Governor-General is pleased 
to make and promulgate the following Ordinance — 

[a] Published in the Gazette of India* Extraordi- 
nary, dated 1st July 1944. The Ordinance has been 
partly repealed by Ordinance No. 1 of 1946. [b] (1881) 
44 and 45 Tkt., C. 58, 


Short title and 1. (i) This Ordinance may 
commencement. be called the Army (Provision 
for Dependants) Ordinance, 1944. 

(2) It shall come into force at once. 

Power to make pro- 2. (l) In the case of all 
vision for dependants persons subject to the Army 
of certain persons Act®* whose pay and allowan- 
subject to the Army ees are paid by and on the 
Act. authority of the Central Gov- 

ernment, it shall be lawful, notwithstanding any 
provision in any other enactment or any rule of law to 
the contrary, for proper provision to be made by such 
authorities as the Central Government may authorise 
in this behalf for any dependants of any such person 
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as aforesaid ’who is a prisoner of war or missing, out 
if his pay and aiiowanees. 

{2) Any payments made before the commencement 
of this Ordinance to dependants which, if this section 
had been in force could have been validly made are 


hereby validated. 

[a] (1881) 44 & 45 Ticfe., C. 58. 

IiiS6Tt%ofh of 3, [Repealed by the Repealing 
new secHon 52B m Ordinance, 1946 (1 [I] of 1946)3 
Act VIII of 1911, S. 2 and Schedule (5-l*1946).] 


[THE] BANK NOTES (DECLARATION OF HOLDINGS) ORDINANCE, 1946. 
(ORDINANCE No. 11 of 1946)^ 


[iMh J anuaf y, 1946,] 

An Ordinance to require banks and Government treasuries to furnish information concerning 

certain bank notes held by them. 


Whereas an emergency has arisen ’which makes it 
necessary to provide for obtaining from banks and 
Go\’ernm6nii treasuries information concerning bank 
notes of certain denominational values neld by them; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 19S5, the Governor General is pleased to 
make and promulgate the following Ordinance; — 

[a], Published in the Gazette of India, Extraordi- 
nary, dated 12ih January 1946. 

Short tUlej extent 1. (1) Th^s Ordinance may be 
and commencement, called the Bank Notes (Declara- 
tion of Holdings) Ordinance, 1946. 

(9) It extends to the whole of British India. 

(3) It sbaU come into force at once. 

Interpretation, 2. In this Ordinance,— - 

(a) ‘‘bank” means a banking company as defined in 
section 277F of the Indian Companies Act, 1913, and 
includes any branch of a bank; 

(b) “bank note” includes all currency notes of the 
Government of India issued either by the Central Gov- 
ernment or by the Reserve Bank; 

(c) “Reserve Bank” means the Reserve Bank of 
India. 

3. All banks and Government treasuries shall be closed 
Closing of banks on the 12th day of January 1946 

and Govern m en t for the transaction of all business 
treamnes. except the preparation and pre- 

sentation of the first return referred to in section 4, and 
that day shall for the purposes of the Negotiable Instru- 
ments Act, 1881 be deemed to be a public holiday noti- 
fied under that Act. 

4. (ij Every bank and every Government treasury 
Declaration of shall prepare and send to the 

holding of certain Reserve Bank in the manner 
hank notes, provided in this section — 

(i) a first return showing separately under each deno- 
minational value the total value of bank notes of the 
denominational values of one hundred rupees, five 
hundred rupees, one thousand rupees and ten thousand 
rupees held by it at the close of business on the 11th 
day of January 1946, and 

(ii) a second return giving details of such bank notes, 
if any, received by it by post in the ordinary course of 
business on or after the 12th day of January 1946 
which appear to have been posted on or before the 11th 
day of January 1946, together with in each case the 
name and address of the sender, the post office of des- 
patch and the registration number affixed by that post 
office to the cover containing the notes, and if no such 
bank notes are received as aforesaid, it shall be stated 
accordingly in the second return. 

(B) Every such return shall be presented for forward- 
ing to the reserve Bank to the manager of a branch of 
the Beserve Bank, or to the District Magistrate or Sub- 
divisional Magistrate, or if such Manager or Magistrate 
is not available, to the seniormost reeunue or polio© 


tion. 


officer available, in the case of the first return not later 
than 3 p. m., on the 12th day of January 1946, and in 
the case of the second return not later than the 18th 
day of January 1946; 

Provided that if it is not convenient to present the 
first return to any such person as aforesaid, it may be 
presented by handing two copies thereof not later than 
3 p.m. on the 12th day of January 1946 to a telegraph 
office, one copy for despatch by express telegram to the 
Reserve Bank at Bombay at the expense of the bank 
or Governmant treasury, as the case may be, and the 
other copy for return to the person presenting it in the 
manner provided in sub-section (4), and by despatching 
the third copy required by sub-section (3) by registered 
post on the same date to the Reserve Bank at Bombay, 
(B) Every such return shall be prepared and presen- 
ted in triplicate, and shall be signed by the manager 
of the Bank or the officer in charge of the Government 
treasury, as the case may he. 

(4) The officer to whom a return is presented shall 
give back to the person presenting it one copy thereof 
in acknowledgment of receipt on which shall be recorded 
the time and date of receipt, and such officer shall 
without delay forward one copy of the return to the 
Reserve Bank at Bombay. 

5. fl j In order to verify any return made under 
„ . „ section 4 or where any bank 

Powers of in pec- present any such return 

in the manner provided by that 
section, the Central Government may, by general or 
special order, authorise any person to inspect the books, 
accounts and other documents of any bank, and it shall 
be the duty of the manager or other officer of the bank 
to produce to any person so authorised ail such books, 
accounts and other documents in his custody or power 
relating to the bank’s holdings of bank notes at all 
times between the lliih and 16th days, both inclusive, 
of January 1946, as the person so authorised may 
require of him. ^ 

(8) Any person making an inspection under sub- 
section (X ) may examine on oath any manager or other 
officer of the bank in relation to the bank’s holdings of 
bank notes as aforesaid, and may administer an oath 
accordingly. 

»6. (1) If any bank fails to prepare and present in 
the manner provided by section 
Penalties. 4 any return referred to in that 
section, or presents any such 
return which is false in any material particular, the 
manager of the bank shall, unless he proves that the 
failure took place or the false return was presented 
without his knowledge or that he exercised ail due 
diligence to prevent the same, be punishable with 
imprisonment for a term which may extend to three 
years or with fine or with both. 

(2 ) If any person refuses to produce any book, account 
or other document* which under section 5 it is his 
duty to produce or to answer any question relating to 
the matters referred to in that section, he shall be 
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punisbable with a fine which may extend to one thou- 
san(i rupees in respect of each oSence. 

(3) No prosecution for an offence punishable under 
this section shall be instituted except with the previous 


sanction of tha Central G-overnment. 

[a] See the High Denomination Bank Notes (Demone- 
tisation) Ordinance, 1946 (3 [III] of 1916), S, iQ. 
[12-1-1946.] 


[THE] BANKING COMPANIES (INSPECTION) ORDINANCE, 1946 
(ORDINANCE NO. IV OF 1946)^ 

[l$ih January^ VJi6»] 

An Ordinance to enable inspection of the affairs of hanking companies to be made m 

certain circumstances. 


WhbEEAS an emergency has" arisen which renders 
it necessary to make provision to enable inspection of 
the affairs of banking companies to be made in certain 
circumstances ; 

NOW, THEBEFOBB, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth ’Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance:— 

[a] Published in the Gazette of India, Extraordinary, 
dated 15th January, 1946. 

Short title, extent 1.(1) This Ordinance may be 
and commencement, called the Banking Companies 
(Inspection) Ordinance, 1946, 

(2) It extends to the whole of British India. 

(S) It shall come into force at once. 

Definitions. 2. In this Ordinance, — 

fa) “banking company’* means a banking company 
as defined in section 277F of the Indian Com- 
panies Act, 1913 ; 

(h) “Reserve Bank” means the Reserve Bank of 
India. 

3. Notwithstanding anything to the contrary con- 

Power to order tained in section 138 of the 

inspection* Indian Companies Act, 1913, the 

Central Government may at any time direct the Re- 
serve Bank to cause an inspection to be made of any 
banking company and its books and accounts, and to 
make a report thereon to the Central Government. 

4. (1) On receipt of a direction under section 3, the 

Inspection of Reserve Bank may authorise 

hooks and examina’ one or more competent persona 
Uon of officers, to make the inspection as afore- 
said, and it shall be the duty of every director or other 
officer of the banking company to produce to any per- 
son so authorised all such hooka, accounts and other 
documents in his custody or power relating to the 
affairs of the banking company as the person so autho- 
rised may require of him. 

(2) Any person making an inspection under sub- sec- 
tion (1 ) may examine on oath any director or other 
officer of the banking company in relation to its busi- 
ness, and may administer an oath accordingly. 


(3) It any person refuses to produce any book, 
account or other document which under this section it 
is his duty to produce, or to answer any question rela- 
ting to the business of the banking company, he shall 
be liable to a fine which may extend to five hundred 
rupees in respect of each offence, and If he persists in 
such refusal, to a further fine which may extend to 
fifty rupees for every day during which the offence 
continues. 

5. (1) If after consideration of the report of the 

Poioers of Central Reserve Bank under sections, 

Government on re- the Central Government is of 
ceipt of report. opinion that the affairs of a 

banking company are being conducted to the detriment 
of the interest of its depositors, the Central Government 
may— 

(a) by order in writing prohibit the banking com- 
pany from receiving fresh deposits, or 
(h) notwithstanding anything contained in sub sec- 
tion (6) of section 42 of the Reserve Bank of 
India Act, 1934, refuse to direct the inclusion of 
the banking company in the Second Schedule to 
that Act, or if the banking company is included 
therein, by notification in the official Gazette 
direct its exclusion from that Schedule: 

Provided that the Central Government may cancel or 
modify any order passed under this sub-section upon 
such terms and conditions as it may think fit to 
impose. 

( 2) If any deposits are received by a banking com- 
pany in contravention of an order under clause (a) of 
sub-section (1), every director or other officer of the 
banking company, unless he proves that the contraven- 
tion took place without his knowledge or that he exer- 
cised all due diligence to prevent it, shall be deemed to 
be guilty of such contravention and shall be punishable 
with a fine which may extend to twice the amount of 
the deposits so received. 

6. The Central Government may, after giving reaso- 

Pvblication of nable notice to the blanking 

reports. company concerned, publish any 

report of the Reserve Bank under section 3 or such por- 
tion thereof as may appear necessary to the Central 
Government. 
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[THE] BOMBAY EXPLOSION (COMPENSATION) ORDINANCE, 1944. 
{ORDINANCE NO. XXXII OF 1944.)^ 

[1st Julyj 19M] 

An Ordinance to^ provide for and regulate the payment of compensation m respect of the 
explosions and fires in Bombay on the IMh April 19M» 


Whereas an emergency has arisen which makes it 
necessary to provide for and regulate the payment of 
compensation for death and permanent personal dis- 
ablement and damage to property due to or arising out 
of the explosions and fires which occurred in the Bombay 
Docks on the 14th April 1944, to restrict litigation in 
connection with the said explosions and fires, and to 
make certain other provision in connection therewith; 

Now therefore, in exercise of the powers con- 
ferred by S. 72 of the Government of India Act as set 
out in the Ninth Schedule to the Government of India 
Act, 1935, the Governor-General is pleased to make and 
promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary, 
dated 1st July 1944. 

The Ordinance has been amended by Ordinance 
No. 51 of 1944. 


Shwt title and Ordmanoe may be 

commencement. called the Bomay Esplos.on (Com- 
pensation) Ordinance, 1944. 

( 2) It shall come into force at once. 


2. In this Ordinance, unless there is anything 

Dehnitxons. in the aubjeet or 

COXlt @Xv}'" ■■ 

('uj'ihe explosion” means the explosions which 
occurred in the Bombay Docks on the 14th April 1944 
and and the fires which ensued therefrom ; 

(h) “explosion damage” and “explosion injury” mean 
respectively damage which occurred, whether accidentally 
or not, and personal injury sustained, as the direct 
result of the explosion or as the direct result of mea- 
sures taken under proper authority to avoid the spread- 
ing of, or otherwise to mitigate the consequences of 
such damage as aforesaid ; 

( c) “scheduled explosion injury” means an explosion 
injury resulting in any such measure of permanent dis- 
ablement as is described in the First Schedule; 

( d) “total disablement” means such disablement as 
permanently incapacitates a person for all work which 
he was capable of performing at the time when he sus- 
tained the injury resulting in such disablement, and 
includes the permanent loss of the sight of both eyes or 
the combination of any two or more of the disable- 
ments described in Part II of the First Schedule where 


the aggregate of the percentages specified in that Part 
against the disablements involved amounts to or exceeds 
one hundred; 

(e) “dependant” has the same meaning in relation to 
a person whose death resulted from the explosion or an 
explosion injury as it has in relation to a deceased 
workman under the Workmen’s Compensation Act, 
1923 (VIII of 1923); 

(f) “uninsured property” means property which was 
not covered whether wholly or partially by any policy 
of fire, marine or miscellaneous insurance at the time of 
the explosion : 

Explanation . — A policy of insurance issued under 
the War Risks (Goods) Insurance Ordinance, 1940, or 
under the War Risks (Factories) Insurance Ordinance, 
1942 is not a policy of insurance within the meaning of 
this clause. 


(g) “proved loss” in relation to any uninsured pro- 
perty means the difference as assessed by the enquiring 
Claims Commissioner in accordance with the provi- 
sions of this Ordinance and the rules made thereunder, 
between the value of the property immediately before 
the explosion and its value immediately after the 
explosion; 

(h) “misoellaneous insurance” means any kind of 
insurance which is not in the opinion of the Central 
Government life, fire or marine insurance; 

(i) “prescribed” means prescribed by the rules made 
under this Ordinance; 

(j) “Schedule” means a Schedule to this Ordinance; 

(k) “Chairman” means the Chairman of the Claims 
Committee. 


3 . For the purposes of enquiring into and deter- 


Claims Com- 
mittee, 


mining applications for compensa- 
tion under section 14, the Central 
Government shall appoint a Claims 


Committee consisting of not more than twenty persons. 


of whom one shall be nominated by the Central Govern- 


ment to be Chairman. 


4. For the purposes of enquiring into and determi- 

Claims Commis^ ning applications for compen- 

sioners* sation under section 11 or section 

16, the Central Government shall appoint such num- 
ber of Claims Commissioners as it may from time to 
time think fit to have jurisdiction in regard to such 
class of applications as the Central Government may 
specify. 

5. (1) Any person claiming compensation under 

Applications for this Ordinance shall make an 

compensation. application in such one of Forms 

A, B, C, D and E set out in the Second Schedule as 
may be applicable to his case not later than the ^[30th 
day of November] 1944, 

(a) to the Chairman of the Claims Committee, 
where the compensation is payable under section 14, or 

(b) to an appropriate Claims Commissioner, in all 
other cases. 

h [Provided that the Central Government may, if it 
is satisfied that there was reasonable excuse for the 
delay, direct that an application made after the said 
date but not later than the 31st day of October, 1945, 
shall be enquired into and determined under this 
Ordinance.] 

(2) Save as hereinafter provided, an application for 
compensation under this Ordinance shall be made, in 
respect of compensation payable — 

(i) under section 11, by the person sustaining the 
scheduled explosion injury ; 

(ii) under section 14, by the bolder of the policy of 
insurance ; 

(iii) under section 16, by the owner of the damaged 
property : 

Provided that—* 


(a) where death has resulted from the explosion or 
an explosion injury, the application may be made by 
any dependant of the deceased, or with the permission 
of the Claims Commissioner by any other near relative 
of the deceased, and where in such a case applications 
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are received from mote than one person, they shall be 

enquired into and determined together ; 

(h) where a scheduled explosion injury has been sus- 
tained by a minor, the application eball be made by 
his guardian ; 

(c) in respect of claims for compensation payable 
under section 16 for explosion damage to household 
and personal effects, only one application shall be en- 
tertained in respect of the effects of one household and 
the personal effects of all persons of that household, 
and that application shall be made by the house- 
holder. 

(B) Where under sub-section (2) a person may make 
an application for compensation under this Ordinance, 
such application may be made on. his behalf by bis 
duly accredited representative. 

(4) It any person makes in an application for com- 
pensation under this Ordinance any statement which 
IS false, and which be either knows or believes to be 
false or does not believe to be true, he shall be punish- 
able on conviction with imprisonment for a term which 
may extend to three years or with fine or with both. 

[a] Buh&tituted for “31st day of October” by the 
Bombay Explosion (Compensation) Amendment Ordi- 
nance, 1944 (51 [LI] of 1944), a 2, [25-10-1944]. 

[b] Proviso to sub-section (1) was added, ibid. 

6. (1) Applications for compensation payable under 

Procedure and section 14 shall be determined 

pomrs of Claims by the Claims Committee after 
Committee. summary enquiry by panels 

nominated from among members of the Claims Com- 
mittee by the Chairman in such manner as the Chair- 
man may think fit. 

(9) In carrying out their functions under this 
Ordinance the Claims Committee and panels thereof 
shall, subject to the provisions of any rules made by 
the Central Government in this behalf, follow such 
procedure as the Chairman may by general or special 
order direct ; and in particular and without prejudice 
to the generality of the foregoing power of the Chair- 
man, such orders may determine the number of mem- 
bers to form a panel for the purposes of sub-section (1) 
and the quorum of the Claims Committee, 

(3J Notwithstanding anything contained in any 
other law, the Claims Committee or any panel thereof 
shall not be bound to hear any applicant under this 
Ordinance or to receive any evidence which he may 
wish to adduce, nor shall it be bound to divulge to any 
applicant any reasons for any determination or recom- 
mendation, as the case may be, made by it. 

7. fij In enquiring into and determining applica- 

Prooedure and tions for compensation payable 

powers of Claims under section 11 or section 16, 
Commissioners,' Claims Commissioners shall, 
subject to the provisions of any rules made by the 
Central Government in this behalf follow such sum- 
mary procedure as they may think fit. 

(2) Claims Commissioners shall have all the powers 
of Civil Courts for the purposes of receiving evidence, 
administering oaths, enforcing the attendance of wit- 
nesses, and compelling the discovery and production 
of documents, and shall be deemed to be Civil Courts 
within the meaning of sections 480 and 482 of the 
Code of Criminal Procedure, 1898. 

(3) In order to ascertain in any case whether— 

( a) any person in respect of whom an application 
for compensation payable under section 11 has been 
made was at the time of the explosion insured against 
personal injury, or 

(h) any property in respect of which an application 
for compensation payable under section 16 has been 
mads was at the time of the explosion covered whether 


wholly or partially by any policy of fire, marine or 
miscellaneous insurance — 

the Claims Commissioner, may by ^ order in writing 
require any insurer to disclose to him particulars of 
any such insurance as aforesaid within such time as 
may be specified in the order : and if any person fails 
to comply with such order or in complying therewith 
gives any false information, he shall be punishable on 
conviction with imprisonment for a term which may 
extend to six months or with fine or with both. 

8 (1) Sabject to the provisions of section 10, every 
Decisions, decision of the Claims Commit- 

tee shall be final and shail not be called in question in 
any Court, 

(2) Subject to the provisions of section 10, every 
decision of a Claims Commissioner— 

{'a j as to whether compensation is payable under 
section 11 or section 16, and if so, as to its amount, 

(h) as to the apportionment of compensation payable 
under section 11 in respect of death resulting from the 
explosion or an explosion injury, 

(cj where the title to receive compensation under 
section 16 is in dispute, and the amount of compensa- 
tion determined does not exceed 6,000 rupees as to 
whom the compensation shall be paid, — 
shall be final and shall not be called in question in 
any Court. 

(B) Where the title to receive compensation under 
section 16 is in dispute and the amount of compensa- 
tion determined exceeds five thousand rupees, the 
Ciaima Commissioner shall record the amount of com- 
pensation determined and shall refer the disputing 
parties to the Civil Court : and no interest shall be 
payable by tho Central Government on any amount 
the title to which is in dispute as aforesaid. 

9. (1) Upon determining an application for com- 
Payment of Coni- pensation under this Ordinance 
pensation. the Claims Committee or the 

Claims Commissioner, as the case may be, shall, except 
where the Claims Commissioner refers disputing parties 
to the Civil Court under sub-section (3) of section 8, 
issue a payment order in the prescribed form : 

Provided that where in the opinion of the Claims 
Commissioner any other compensation in respect of a 
schedule explosion injury or in respect of death re- 
sulting from the explosion or an explosion injury is 
recoverable from any source such as is referred to in 
the first proviso to sub-section (1) of section 11, and 
where at the time of making his determination under 
this Ordinance, the amount of such other compensation 
has not been determined and cannot be predicted by 
the Claims Commissioner, he may, if he thinks fit, 
issue a provisional payment order for an amount not 
exceeding the amount which he estimates to be pay- 
able under section 11 after the reduction referred to in 
the said proviso has been made. 

(2) '^0 person shall be entitled to receive any com- 
pensation under this Ordinance until he has duly com- 
pleted and signed a document in the form set out in 
the Third Schedule. 

(B) Where any compensation has been paid under 
this Ordinance for any death resulting from the explo- 
sion or an explosion injury or for any schedule explo- 
sion injury or for any explosion damage to property, no 
other application for compensation shall except as 
provided in the second proviso to sub-section (1) of 
section 11, be entertained under this Ordinance in res- 
pect of the death, injury or damage for which compen- 
sation has been so paid : 

Provided that nothing in this Ordinance shall affect 
the rights of any person against the person to whom 
the payment as aforesaid has been made. 
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10. (1) The Claima CommiUea maj refer for the 

Appeal aud review, decision of the Central Govern- 
or en"t any application for oompenaation payable under 
section 14 which involves any point of special diffi- 
auity, 

i2) Any person aggrieved by any decision of the 
Claims Committee or of a Claims Commissioner, other 
than a decision referred to in clause (h) of sub-section 
(2) of section 8 or referring disputing parties to the 
Civil Court under sub section (3) of that section, may 
within ninety days from the date of the decision (or 
within such further period as the Central Government 
may in any case think fit to allow) appeal to the Cen- 
tral Government against such decision. 

(B) The Central Government may of its own motion 
at any time within sis months after the date of any 
decision of the Claims Committee or a Claims Com- 
missioner call for the record relating to any application 
for compensation under this Ordinance, and may upon 
an appeal under sub- section (2) or on calling for the 
record under this sub- section modify any such decision, 
other than a decision excepted in sub-section (2), in 
such manner as it thinks fit : 

Provided that no such modification prejudicial to the 
applicant shall be made unless be has been given a 
reasonable opportunity of being heard. 

(4:) Every decision of the Central Government under 
this section shall be final and shall not be called in 
question in any Court, nor shall the Central Govern- 
ment be bound to record any reasons for any such 
daoisioo. 

XL (1) Subject to the provisions of this Ordinance, 

Amount of com- there shall be paid by the Cen- 
peyisat%on for death trai Government compensation 
Of mjury, ^ for any schedule explosion injury 

or for death resulting from the explosion or an explo- 
sion injury at the rates set out in the First Schedule : 

Provided that where any compensation (by whatever 
name called.) for such injury or death is otherwise 
recoverabre under the Workmen’s Compensation Act, 
1923, or under any policy against personal accident or 
under any other contract or scheme providing for the 
payment of compensation for death or aco’dent, the 
amount of compensation determined in accordance with 
the said rates shall be reduced by the amount of com- 
pensation otherwise recoverable as aforesaid or where 
auoh other compensation is payable wholly or in part 
by instalments over an unspecified period, by the value 
of such other compensation commuted in such manner 
as may be prescribed : 

Provided further that where there has been paid as 
compensation for a schedule explosion injury under 
this section an amount which is less than the amount 
which would have been payable as compensation for 
the injured person’s death due to the explosion or an 
explosion injury and that person subsequently dies as a 
result of his explosion injuries, there shall be payable 
by the Central Government upon application being 
made under section 5 in this behalf and in accordance 
with the provisions of sub section (1) of section 12 as 
further compensation in respect of such person an 
amount equal to the difference between the amount 
payable under this section as compensation for bis 
death and the amount already paid in respect of a 
schedule explosion injury sustained by him. 

(2) Nothing in this section shall apply to any ser- 
vant of the Crown or of the Trustees of the Port of 
Bombay or of the Municipal Corporation of the City 
of Bombay. 

12. (1) Payment of compensation under this Ordl- 

Compensatton for nance for death resulting from 
'death or injury to the explosion or an explosion 
whom payable, injury shall be apportioned in 


such manner among the dependants of the deceased or 
any one or more of them as the Claims Commissioner 
thinks fit, or if there are no dependants of the deceased 
among such of his relatives and in such proportions as 
the Claims Commissioner thinks fit. 

(2) Save that payment of compensation dor a sche- 
duled explosion injury sustained by a minor shall be 
paid to the guardian of the minor, payment of compen- 
sation for a scheduled explosion injury shall be paid to 
the person by whom it is sustained. 

13 . fij In determining the amount of proved loss 
Bases of deter m%- of any property for the purposes 
nation of proved loss, of an application for compensa- 
tion payable under section 14, the practice and princi- 
ples normally prevailing in the insurance business 
shall, so far as may be, be followed, and in particular 
the proved loss shall in no case be taken to exceed the 
value of the damaged property declared for the pur- 
poses of the policy of insurance, 

(2) In determining the amount of the proved loss of 
uninsured property for the purposes of this Ordinance, 
the Claims Commissioner shall assess the value imme- 
diately before and immediately after the explosion — 

(a) of immovable property, on the basis of prices 
prevailing on the 31st day of March, 1939; 

(b ) of motor vehicles, on the basis of the prices 
and principles set out in the Used Motor Vehic- 
les Control Order, 1944; 

Tcj of other movable property, on the basis of 
prices prevailing on the 14th day of April 1944, 

Compensation for 14. Subject to the provisions 
explosion damage of this Ordinance, there shall be 
to insured property, paid by the Central Government 
compensation for explosion damage to property, being — 

(a) damage caused by fire to property insured 
whether wholly or partially at the time of the 
explosion against fire under a policy (other than 
a policy of marine insurance) covering fire risk, 
or damage caused by blast without fire interven- 
ing to property insured whether wholly or par- 
tially at the time of the explosion under a policy 
(other than a policy of marine insurance) cover- 
ing fire and explosion risks, of an amount equal 
to the proved loss, or 

(b) damage caused by blast without fire interven- 
ing to property insured whether wholly or par- 
tially at the time of the explosion against fire 
under a policy (other than a policy of marine 
insurance) covering fire risk but not explosion 
risk, of an amount equal to 87 J per centum of 
the proved loss, 

to the holder of the policy of insurance covering the 
damaged property, or if he is deceased, to his legal 
representatives. 

15 . Notwithstanding anything contained in the 
Contribution by Indian Companies Act, 1913, or 

insurers. in the memorandum of associa- 

tion or articles of association of any company or in any 
other instrument, the insurer of any property, for 
explosion damage to which compensation la paid under 
S. 14, may pay from his assets in such manner and at 
such times as may be prescribed to and for the purposes 
of the Central Government a contribution of such an 
amount as may be agreed. 

16. (1) Subject to the provisions of this Ordinance 
Compensation for there shall be paid by the Cen- 

explosion damage to tral Government compensation 
uninsured property, for explosion damage to uninsur- 
ed property at the following rates, namely — 

(a) In the ease of immovable property, an amount 
equal to 75 per centum of the proved loss. 

(b) In the case of motor vehicles, an amount equal 
to 75 per centum of the proved loss. 
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{cj In tbe ease oi household and personal effects, 
an amount (subject to a masimum of five thou- 
sand lupees in all for the effects of one house- 
hold and the personal effects of all persons of 
that household) payable to the householder, 
equal to ; — 

{%) the proved loss where the proved loss in res- 
pect of all the effects of the household and the 
personal effects of all persons of the household 
does not exceed two thousand rupees, or 

two thousand rupees 2 :'Zws 75 per centum ot 
the amount by which such proved loss exceeds 
two thousand rupees, in other cases. 

(d) In tbe case of stock-in-trade and merchandise, 
an amount (subject to a maximum of fifteen 
thousand rupees in all for the stoek-in- trade and 
merchandise of any one business) equal to — 

(%) the proved loss, where the proved loss in res- 
pect of the business does not exceed five thou- 
sand rupees, or 

('hi) five thousand rupees plus 75 per centum oi 
the amount by which such proved loss exceeds 
five thousand rupees, in other eases. 

(2) Save as provided in clause (e) of sub-section (1), 
compensation under this section shall be paid 
to the owner of the damaged property, or if the 
said owner (or the householder in respect of da- 
mage to household and personal effects) is 
deceased, to his legel representatives. 

17. Notwithstanding anything contained elsewhere 

No compensation pay- in this Ordinance, no eom- 

able in certain cases, pensation shall be payable 
on explosion damage to any property being — 

(a) Property — 

{ij the possession of which required to be de- 
clared, or 

( ii) in respect of stocks of which returns are re- 
quired to be made, or 

(iii) for the possession, use or sale of which any 
licence is required to bo obtained, 

by the Hoarding and Profiteering Prevention Ordinance, 
1943® or by the Defence of India Buies or by any order 
made under the said Ordinance or Buies or by any other 
law for the time being in force, where, as the case may 
be, such declaration or returns have not been duly 
made or such licence has not been duly obtained or 
was not valid at the time of the explosion ; 

(b) bullion, all articles made of precious metals or 
precious or semi-precious stones (including 
jewellery and watches), curios and antiques ; 

(c) currency notes, bank notes and coins ; 

( d) negotiable instruments, securities, stamps, 
title-deeds, manuscripts business books, patterns, 
models, plans, designs and all other documents 
of whatever description ; 

nor shall compensation be payable under this Ordin- 
ance for any loss of profits estimated to result from the 
explosion or for any other such consequential losses as 
may appear to be directly or otherwise attributable to 
the explosion, 

[a] Ordinance No, 33 of 1943 is now repealed by 
Act II of 1948. 

18. ( 1) Nothing in this Ordinance shall prevent the 

Certain legal pro- recovery of compensation for 

ceedmgs barred. death or personal injury under 
the Workmen’s Compensation Act, 1923, or under any 
policy of life insurance or against personal accident or 
under any other contract or scheme providing for tbe 
payment of compensation for death or personal injury, 
or for damages to property under any policy of marine 
or miscellaneous insurance. 

(2) Save as provided in sub-section (1), no person 
shall have, or be deemed ever to have had, otherwise 


than under this Ordinance, any right whether in eou” 
tract or in tort or otherwise to any compensation or 
damages for any death, personal injury or damage to 
or loss of any property, rights or interests, due to or 
in any way arising out of the explosion ; and no suit or 
other legal proceedings for any such compensation 
or damages shall, save as aforesaid, be maintainable in 
any Court against the Crown or the Trustees of the Port 
of Bombay or the Municipal Corporation of the City 
of Bombay or against any servants or agents of the 
Crown or of the said Trustees or Municipal Corporation 
or against any other person whomsoever ; and no act 
or omission which caused or contributed to th6 explo- 
sion shall be deemed to have been done ox omitted to 
be done otherwise than lawfully. 

{o) No suit, prosecution or other legal proceeding 
whatsoever shall Ue against any person for anything in 
good faith done or ordered to be dona in combating or 
mitigating* tbe effects of the explosion, or for any- 
thing in good faith done or intended to bo done in 
pursuance of this Ordinance or any rules or order made 
thereunder. 

19. (1) Where under section 10, the Central Govern- 

Becovery in C6i tain ment reduces the amount of 
cases, compensation determined as 

payable under this Ordinance and such amount has 
already been paid to any person, the Claims Committee 
where the compensation has been paid under section 14, 
or the Claims Commissioner who made the original de- 
termination in other cases, shall by notice m the 
prescribed form require the person to whom payment 
has been made to refund to the Central Government 
within such time as the notice shall specify an amount 
representing the difference between the amount paid to» 
that person and the reduced amount as determined by 
the Central Government. 

(2) Where a refund required to be made by notice 
under sub-section (1) is not made in due time, the 
Chairman of the Claims Committee or the Claims Com- 
missioner, as the ease may be, issuing the notice shall 
prepare a certificate signed by him specifying the 
amount due from tbe person liable to pay it and shall 
send it to the Collector of the district in which such* 
person resides or conducts bis business, and the saidi- 
Collector, on receipt of such certificate, shall proceed to 
recover from the said person the amounts specifiedi 
therein as if it were an arrear of land revenue. 

Disclosure ofeer- 20. Notwithstanding any- 
tain information. thing to the contrary contained 
in section 54 of the Indian Income-tax Act, 1922, 
it shall be lawful — 

(a) for any public servant to disclose to any person 
being a public servant appointed under this section by 
tbe Central Government to assist it in the exercise of 
its functions under section 10 any information relating' 
to the assessment to income-tax of any applicant for 
compensation under this Ordinance for explosion 
damage to property, and 

(b) for any person so appointed to convey any suck 
information disclosed to him to the Central Govern- 
ment. 

Offences by cor- 21. If the person committing 
potations. an offence described in sub-sec- 

tion (4) of section 5 or in sub-section (3) of section 7^ 
is a company or other body corporate, every director, 
manager, secretary or other officer or agent thereof shall), 
unless he proves that the offence was committed with- 
out his knowledge or that he exercissd all due dili- 
gence to prevent its commission, be deemed to be 
guilty of the offence. 

Power to make 22. The Central Government 
rules, may make rules to carry into 

effect the purposes of this Ordinance. 
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THE FIRST SCHEDULE 
Section 11) 

PABT I 

Com'^)emat%on for death or total disablement. 

Where the monthly salary, or in the absence of a monthly salary, the average 
monthly income at the time of the explosion of the person 
killed or injured was— 


( 1 ) 


nil or not exceeding Es, 20 
exceeding Rs. 20 but not exceeding Es. 30 
exceeding Rs. 30 but not exceeding Rs. 40 
exceeding Rs. 40 but not exceeding Rs. 50 
exceeding Rs. 50 but not exceeding Rs. 60 
exceeding Rs. 60 but not exceeding Ra. 70 
exceeding Rs. 70 but not exceeding Rs. 80 
exceeding Rs. 80 but not exceeding Rs. 100 
exceeding Rs. 100 but not exceeding Rs. 200 
exceeding Rs. 200 but not exceeding Rs. 500 
exceeding Rs. 500 but not exceeding Ea. 1,000 
exceeding Rs. 1,000 but not exceeding Rs. 1,500 
exceeding Rs. 1,500 but not exceeding Rs. 2,000 
exceeding Rs. 2,000 


Amount of compensation— 


) for death 

(b) for 
total dis- 

(2) 

ablement 

Rs. 

Rs 

900 

1,300 

1,300 

1,900 

1,800 

2 500 

2,200 

3,200 

2 600 

3, SOU 

3,200 

3,600 

1,400 

5,000 

4,500 

6,300 

5,200 

7,4CU 

7,000 

S,500 

8,000 

10,000 

10,000 

12, -500 

12,000 

14,000 

15,000 

17,000 


PART II 

ComigensaHon for partial disablement. 


Amount of compensation 
expressed as a percentage 

Where the nature of the disablement is— of the amount payable 

under Part I for total 
disablement 


loss of right arm above or at the elbow ... ... 70 

loss of left arm above or at the elbow ... ... 60 

loss of right arm below the elbow ... 60 

loss of leg at or above the knee ... 60 

loss of left arm below the elbow ~ ... ... 50 

loss of leg below the knee ... ... 50 

permanent total loss of hearing ... ... 50 

loss of one eye ... 30 

loss of thumb ... ... 25 

loss of all toes of one foot ... ... 20 

loss of one phalanx of thumb ... ... 10 

loss of index finger ... ... 10 

loss of great toe ... ... 16 

loss of any finger other than index finger ... ... _ 5 


Explanation,~-~Qomp]eie and permanent loss of the use of any limb or member referred to in this Par; shall 
he deemed to be equivalent to the loss of that limb or member. 

THE SECOND SCHEDULE 


(See section 5) 


PORM A 

GOVERNMENT OF INDIA 
Bombay Explosion (Compensation) Ordinance, 1944. 
Application for Compensation by Injured Person. 
Applicant’s full name (in capitals) — 

Name of father (in the case of married woman, of 
husband) — 

Age- 

Date of birth — 

Caste — 

Profession — 

Residence — 

Nationality — 

Monthly rate of wages or monthly income on the 
14th April 1944, and the source of the income— 


What amount of compensation is claimed and just- 
fication for the claim— 

Name of employer and his full address — 

Ticket number, if any, and department in which 
employed — 

Whether insured under an “Accident” policy, and, if 
80 , the amount of compensation to which the appli- 
cant is entitled under such policy and the name of 
the Insurance Company and policy number — 

Whether entitled to any compensation under the 
Workmen’s Compensation Act, 1923, or under any 
contract (other than a policy of insurance) or 
scheme for the payment of compensation, and, if 
so, the amount of compensation to which the 
applicant is so entitled — 
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Place where injury was sustained - 
Date of injury— 

Cause of injury in detail— 

Details o£ injury— 

If taken to dispensary or hospital, which and when— 
|f discharged from dispensary or hospital, when — 

If attended to at residence by a medical practitioner, 
details of place where treated and name of medical 
practitioner — 

If any temporary allowance or pension is being or has 
been drawn by the injured person, details thereof — 
The compensation, if awarded, may be made payable 
at Post Offioe/Government Treasury— 

certify that I am not entitled to any compensa- 
tion under an “Accident” insurance policy or under 
the Workmen’s Compensation Act, 1923, or under 
any other contract or scheme for the payment of 
compensation. 

certify that I am entitled to compensation amount- 
ing to Rs; under an “Accident” insurance 
policy issued by and to compensation 

amounting to Bs. under the Workmen’s 

Compensation Act, 1923, (and) to compensation 
amounting to under— 

I certify that the information furnished above is true 
to the best of my knowledge and belief. 

Date 1944. 

(Signature of applicant or 
thumb impression, if illiterate). 
'’‘Strike oS whichever is unnecessary. 

EORMB 

GOVERNMENT OP INDIA 
Bombay Explosion (Oompensation) Ordinance, 1944, 
Application for compensation by dependant. 
Applicant’s full name (in capitals)— 

Name of father (in the case of married woman, of 
husband)— 

Age- 

Caste— 

Residence- 
Data of birth — 

Professwn — 

Nationality — 

Relationship with deceased— 

Full name of the deceased (in capitals) — 

Place of death — 

Cause of death — 

Name of the employer of the deceased— 

Ticket number, if any, and department in which 
employed — 

Place of employment— 

Monthly rate of wages or monthly income of the 
deceased on the 14th April 1944, and the source of 
the income — 

Was deceased attended to by A. E. P, volunteer, 
civic guard, police or other organisation? 

If deceased received any medical treatment, details 
thereof including place where received — 

If deceased died in any hospital or dispensary, state 
details — 

If not, give any other proof of death, e. g., affidavits, 
or any certificate by a Justice of the Pease, Gazetted 
Officer, Magistrate or Inspector of police, 

If deceased has any of the following relatives living at 
the time of his death, give details* in respect of 
each— 

(i) widow, minor legitimate son, unmarried legiti- 

mate daughter, widowed mother— 

(ii) if wholly or in part dependant on the earnings 
of the deceased at the time of bis death, a 
widower, a parent other than a widowed 
mother, a minor illegitimate son, an unmarri- 


ed illegitimate daughter, a daughter legitimate 
or illegitimate if married and a minor or if 
widowed, a minor brother, an unmarried or 
widowed sister, a widowed daughter-in-law, a 
minor child of a deceased son, a minor child 
of a deceased daughter where no parent of the 
child is alive, or where no parent of the 
deceased is alive, a paternal grandparent— 

State also if any has since died, or whether any 
female relative has since married or remarried — 

Date of birth and age in the case of all eligible rela- 
tives— 

Residence of such relatives — * 

If staying elsewhere than with applicant, state 
details— 

In the case of daughter, whether married— 

In the case of children, guardian, if any, other than 
applicant — 

If any of the said relatives or the applicant— 

(i) draws any other pension or allowance from 

public funds, state detail as to fcource and 
amount— 

(ii) holds any appointment under Government or 
a local authority, state details and rate of 
emoluments — 

Amount and particulars of compensation applied 
for— 

The compensation, if awarded, may be made payable 
at Post Office/Government Treasury. 

certify that I am not entitled to any compensa- 
tion under an “Accident” insurance policy or 
under the Workmen’s Compensation Act, 1923, or 
under any other contract or scheme for the pay- 
ment of compensation. 

certify that I am entitled to compensation 
amounting to Rs, under an “Accident” insurance 
policy issued by (and) to compensation 

amounting to Rs. under the Workmen’s 

Compensation Act, 1923, (and) to oompensation 
amounting to under 

I certify that the information furnished above is true 
to the best of my knowledge and belief. 

Date 1944. 

(Signature of applicant or 
thumb impression, if illiterate). 

’*If necessary, this may be done on a sheet to be 
attached and signed. 

**Sferik 0 off whichever is unnecessary. 

FORM C 

GOVERNMENT OF INDIA. 

Bombay Explosion (Oompensation) Ordinance, 1944. 

Application for oompensation in respect of* 

(i) damage by fire to property insured under policies 
covering fire risk ; 

(ii) damage by blast without fire intervening to pro- 
perty insured under fire policies extended to 
cover explosions; 

( %ii ) damage by blast without fire intervening to pro- 
perty insured against fire under policies cover- 
ing fire risk but not explosions risk.. 

I/We of (address) do 

hereby solemnly declare that on or about o’clock 
a. m. Indian Standard Time on the day of April 
1944, goods/buiidlng owned by me/us, which were/was 
insured under Fire Policy or Policies detailed below, 
were/was destroyed or damaged by fire/blast/fire and 
blast* * and or water. 

I/We further solemnly declare that at the time of the 
said loss or damage the actual value of all gooda/buil- 
ding owned by me/us as described in the said Policy or 
Policies amounted to Rs. as detailed below and 
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that apart from rnyBalf/ourseivea no person other than 
has any interest in the said goods/building, 
I/We therefore apply for compensation from the 
GoYernoc- General in Council amounting to Es. 

as detailed below and I/wa solemnly 
declare that this application contains a true and accu- 
rate statement of the loss or damage sustained by me/ 
us, without inclusion of profit of any kind. 

Situation of goods/building at the time of loss or 
damage — 


Details of Fire Insurances in force at the time of 
the loss or damage. 


Name of company 


Policy 

Insured | 

No. 

amount | 

1 


Property insur- 
ed as described 
in the policy 


Statement of the actual value of all goods/buildings 
owned as described in Fire Insurance Policy or Poli- 
cies ; — 


Description of 
goods/buildiDg 


Situation of 
goods/building 


Actual value of 
goods/buiidmg 


If the property at risk immediately before the loss 
or damage occurred comprised property subject to com- 
pulsory insuracoe under the War Eiaka tGoods) Insu- 
rance Ordinance, 1940, or the War Eisks (Factories) 
Insurance Ordinance, 1942, give details of all insu- 
rances effected under the former Ordinance since 31st 
December 1943 and details of the policy or policies in 
lores at the time of the loss or damage m the case of 
the latter Ordinance : — 


Policy No. 

1 

Govern- 

ment 

agent 

Term of 
policy 

Sum in- 
sured 

Description 
of property 
insured 

Details of damage or loss — 


Description of 
goods/building 
damaged or des- 
troyed 


Actual value 
at time of 
loss or damage 


Value of Actual 
salvage loss 


Are the goods or any of them, required to be declar- 
ed or held under a licence by an Order under the De- 
fence of India Eules or any other law for the time 
being in force ? — 

If so, has a declaration been made or a licence ob- 
tained ?— 

Give the name of the Officer to whom the declara- 
tion has been made or from whom the iicence has been 
obtained and the data when it was made or the licence 
obtained — 

Give name of Assessor who examined the damaged 
goods/building of (address)— 

I certify that the information furnished above is true 
to the best of my knowledge and belief. 

Date 1944. 

[Signature of applicant (a) or 
thumb impression (s), if illite- 
rate.] 

Full name (s) of applicant (s) 

(in block letters). 

Signed 

Beolaxed before me this 
day 01 
1944. 

Afagistrate or Justice o! the peace. 

* Strike out the clause which is not applicable* 
*’^Delete words which do not apply. 


FORM D 

GOVERNMENT OP INDIA 


Bombay Explosion (Compensation) 
Ordinance, 1944 

Application for compensation in respect of essplosim 
damage to uninsured immoudhU property. 

I/We of 

(address) 

do hereby solemnly declare that on or about 
o’clock a. m./p. m. Indian Standard Time on the 

day of April 1944, building (s) owned by 
me/us which were/was not insured under any policy of 
insurance were/was destroyed or damaged by fire/blast/ 
fire and blast* and/or water, 

I/We further solemnly declare that the actual value 
of the said building (s) owned by me/us, as on the 31st 
March 1939 amounted to Es. 

as detailed below and that apart from myself/ourselves 
no person other than has 

any interest in the said building (s). 

I/Wo therefore apply for compensation from the 
Governor-General in Council amounting to Es. 
as detailed below and I/wa solemnly deoiaie that thib 
application contains a true and accurate statement ol 
the loss or damage sustained by me/us without inclu- 
sion of profit of any kind. 

Situation of building (s) at the time of loss or dam- 
age— 

If the property at risk immediately before the loss or 
damage occurred comprised property subject to compul- 
sory insurance under the War Eisks (Factories) Insu- 
rance Ordinance, 1942, give details of the policy or 
policies taken out under the said Ordinance in force at 
the time of the loss or damage. 


Policy No. 

Govern- 

ment 

agent 

Term of ^ 
policy 

Sum in- 
sured 

Description 
of property 
insured 

Details ot damage or loss— 


Description of 

Actual value j 


Loss 

building damaged 

as on 

salvage 

or destroyed i 

31-3 39 



Give name of Assessor who examined the damaged 
building of address— 

I certify that the information furnished above is true 
to the best of my knowledge and belief. 

Date 1944. 

[Signature of applicant (s) 
or thumb impression (s), if 
illiterate j 

Full name (s) of applicant (s) (in block letters) — 
Signed 

Declared before me this 
day of 
1944. 


Magistrate or Justice of the Peace. 

* Delete words which do not apply. 


FORM K 

GOVEENMENT OF INDIA 
Bombay Explosion {Compensation) Ordinance, 1944 
Application for compensation in respect of 
insured moveable property, i.e., household and 
personal effects^ motor tieJiiclas, stock-in-trade 
and merchandise. 

I/We of 

(address) 

do hereby solemnly declare that on or about 
o’clock a. m./p. m. Indian Standard Timi on the 
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day of April 1944, movable property consisting 
of household and personal effects, motor vehicle (s), 
stock-in-trade and merchandise, owned by me/us, 
which were/was not insured under any policy of insu- 
rance, were/ was destroyed or damaged by fire/blast/ fire 
and blast"^ and/or water. 

I/We further solemnly declare that at the time of the 
said loss or damage, the actual value of the said pro- 
perty owned by me/us amounted to Rs. 
as detailed below and that apart from myself/ourselves, 
no person other than 
has any interest in the said property. 

I/We therefore apply for compensation from the 
Governor* General in Ccnncil amounting to Rs. 
as detailed below and I/we solemnly declare that this 
application contains a true and accurate statement of 
the loss or damage sustained by me/ us, without inclu- 
sion of profit of any kind. 

Situation of property at the time of loss or damage — 

If the property at risk immediately before the loss 
or damage occurred comprised property subject to com- 
pulsory insurance under the War Bisks (Goods) Insu- 
rance Ordinance, 1940, or the War Risks (Factories) 
Insurance Ordinance, 1942, give details of all insu- 
rances effected under the former Ordinance since 31st 
December 1943 and details of the Policy or Policies in 
force at the time of the loss or damage in the case of 
the latter Ordinance : — 


I Govern- 

Policy No. !“■ ment 
agent 


Term of 

Sum in- 

policy 

sured 


Description 
of property 
insured 


In the case of household and personal efieots 

(i) give the names oi members of the household and 
their relationship with the applicant— 

(ii) state if any other member of the household has 
made a separata application for compensation in respect 
of these efiects and if the answer is in the affirmative 
give his name and address — 

In the case of stock-in-trade and merchandise owned 
by a firm, give the names and addresses of partners in 
the firm and state whether any of the partners has 
made a separate application for compensation 

Details of damage or loss;— 


Descrip- 

tion of 

1 property 

1 ** 

Actual 
, value at 
time of 
loss or 
damage 

Value of 
salvage 

Actual 

loss 

Household andf 
personal efiects 

1 




Stock-in-trade & 
merchandise. ' 





Motor vehicles 






Is the property or any of it required to be declared 
or held under a licence by an order under the Defence 
of India Rules or any other law for the time being in 
force ?— 

If so, has a declaration been made or a licence ob- 
tained? — 

Give the name of the officer to whom the declaration 
has been made or from whom the licence has been ob- 
tained and the date when it was made or the licence 
obtained— 

Give the name of Assessor who examined the damag- 
ed property of (address) — 

I certify that the information furnished above is true 
to the best of my knowledge and belief. 

Date 1944. 

(Signature of claimant or 
thumb-mark, if illiterate)* 
Full name of applicant (in block letters) — 

Declared before me this 

day of 
1944. 

Signed 

Magistrate or Justice of the Peace. 

* Delete words which do not apply. 

‘“•'If necessary, particulars of the property may be 
given on a sheet to be attached and signed or thumb- 
marked, as the case may be. In that case it would be 
sufficient to say in this column “As described on the 

sheet attached and marked 

\ Give type, make, year of manufacture, horsepower 
and seating capacity of vehicle. 

THE THIRD SCHEDULE 
{See section 9) 

Received from the Governor General in Council 
the sum of Rs. in full satisfaction and discharge oi 
all my/our claims and rights of whatever nature against 
the Governor-General in Council or against the Pro- 
vince of Bombay, the Trustees of the Port of Bombay, 
the Municipal Corporation of the City of Bombay, His 
Majesty’s Government or any servant or agent of the 
Crown or against any other Government, person or 
persons whomsoever arising directly or indirectly from 
the occurrence in the Bombay Docks on the 14th of 
April 1944. 

In consideration of my/our acceptance of the above 
amount from the Governor- General in Council I/we 
hereby admit and agree that my /our claims and rights 
of whatever nature arising directly or indirectly from 
the said occurrence and whether in contract or in tort 
or otherwise howsoever arising have been fully and 
finally satisfied and that I/we have no cause of action 
whatsoever against any Government, person or persona 
whomsoever arising directly or indirectly from the said 
occurrence and if and to the extent that my/our claims 
and rights as aforesaid ace not extinguished I/we in 
consideration of the premises hereby assign such claims 
and rights to the Governor- General in Council. 

Dated this day of 194 . 


[THE] CANTEEN STORES (EXEMPTION FROM LOCAL TAXATION) ORDINANCE, 1945. 

(ORDINANCE NO. V OF 1945)^ 

[30th January 1945.] 

An 'Ordinance to provide for the exemption of certain goods from payment of taxes 

imposed by local authorities. 

Whereas an emergency has arisen which makes it NOW, THEREFORE, in exercise of the powers confer- 
necepary to provide for the exemption of the goods red by section 72 of the Government of India Act, as 

hereinafter referred to from payment of taxes imposed set out in the Ninth Schedule to the Government o£ 

local authorities ; India Act, 1935, the Governor-General is pleased tc> 
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snake and promulgate tbe following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary 
dated 30th January 1945. 

1. (1) This ordinance may be called the Canteen 
Short UtU, extent Stores (Exemption from Local 

and commencement. Taxation) Ordinance, 1945. 

( 2} It extends to the whole of British India, 
i 3) It shall come into force at once. 

2. Notwithstanding anything contained in anyenaet- 
JSxempitonof cer- meet for the time being in force no 

tatn goods from tax, duty, cess, toll, due or other 
local taxation, impost, however, named imposed 


by a Muincipal Committee, Cantonment Board, or any 
other local authority whatever shall be payable in res- 
pect of any goods, including alcoholic liquors for human 
consumption and tobacco, which — 

(a) are the property of, or consigned or under trans- 
port for ultimate delivery to, the Canteen Stores De- 
partment, the Indian Red Cross Society or the St. John 
Ambulance Association, or 

(h) have been issued from the Canteen Stores De- 
partment for sale to members of the Armed Forces, to 
contractors authorised to purchase stores from that De- 
partment for such sale. 


[THE] CIVILIAN PERSONNEL (WAR DEPARTMENT) TRANSFER ORDINANCE, 1944. 
(ORDINANCE No. XXXVII OF 1944.)^ 

[idth August, 1944.] 

An Ordinance to provide for the transfer from one corps, department, estahlishment, 
formation or appoinment to another of civilian personnel employed under 
the War Department of the Central Government. 


Whereas an emergency has arisen which makes it 
necessary to provide for the transfer from one corps, de- 
partment, establishment, formation or appointment to 
another of civil personnel employed under the War De- 
partment of the Central Government ; 

Now, THEREFORE, in exercise of the powers confer- 
red by section 72 of the Government of India Act, as 
^et out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor* General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary 
dated 19th August 1944. 

1. (1) This ordinance may be called the Civilian 
Short title, extent Personnel (War Department) 
and commencement. Transfer Ordinance, 1944. 

It extends to the whole of British India, and ap- 
plies also to British subjects and servants of tbe Crown 
in any part of India wherever they may be. 

(Sj It shall come into force at once. 

Definitions, 2. In this Ordinance,— 

(a) ^‘competent authority” means any person desig- 
nated by the Commander-in-chief -of His Majesty’s 
Forces in India in this behalf ; 

(h) “contract of service” includes, in relation to any 
person, any other conditions of service applicable to 
him ; 

(c) “the period of the present emergency” means the 
period beginning with the date of the promulgation of 
this Ordinance and ending with such date as the Cen- 
tral Government may, by notification in the ofSciai Ga- 
zette, declare to be the date on which the emergency 
which was the occasion of the making of this Ordinance 
came to an end. 

%, (1) During the period of the present emergency, 
Transfers of any person, whether or not 

Uan personnel, for the time being subject 


to naval, military or air force law, who is employed in a 
civilian capacity under the War Department of the 
Central Government, other than a person engaged out- 
side India for such employment, may, notwithstanding 
anything to the contrary contained in his contract of 
service, be transferred without his consent' from one 
corps, department, establishment, formation or appoint- 
ment to another under the War Department* by order 
of the competent authority : 

Provided that no transfer shall be ordered in pursu- 
ance of this section — 

(a) if it would operate to the financial disadvantage 
of the person concerned, or 
(h) if it would involve service overseas or in an op- 
rational or field service area where liabiJity for such 
service is not included in the contract of service of the 
person concerned : 

Provided further that the restriction contained in 
clause ( a) of the first proviso shall not apply to any re- 
duction or reversion to a lower appointment which 
may for any reason be ordered under the contract of 
service of the person concerned. 

(2) li any question arises as to whether a proposed 
transfer is one which cannot be ordered by reason of 
the provisions of the first proviso to sub- section (1), the 
decision of the Commander-in* Chief of His Majesty’s 
Forces in India thereon shall be final. 

4. At the end of the period of the present emergency 
Retransfer on re- any person transferred under 
quest at end of emer- the provisions of section 3 shall, 
g&ncy period, if he continues to be employed 

as aforesaid and so desires, be retransferred by the com- 
petent authority as soon as may be convenient to the 
corps, department, establishment, formation, or appoint- 
ment, as the case may be, in which he was employed 
at the time when he was first so transferred. 


[THE] COLLECTIVE FINES ORDINANCE, 1942. 
(ORDINANCE No. XX OF 1942).' 


An Ordinance to provide for 

Whereas an emergency has arisen which makes it 
necessary to provide for the imposition of collective 
fines in connection with offences prejudicially affecting 
the defence of h [India] ®[the public safety, the main- 
tenance of public order, the efficient prosecution of war, 
or the maintenance of supplies or services necessary to 
the life of the community] ; 

Now, THEREFORE, in exercise of the powers eon- 
lerred by section 72 of the Government of India Act 
as set out in the Ninth Schedule to the Government of 


[18th May, 1942.] 
the imposition of collective fines, 

India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordioary 
dated 13th May 1942. 

The Ordinance was applied to British Baluchistan, 
see Notification No. 47-W, dated 27-5-1942, Gazette 
of India, 1942, Part I, page 918; and to the ex- 
cluded and partially excluded areas in the Madras 
Presidency, see Notification No. 37, dated 20-7-1942, 
The Ordinance has been subsequently amended by 
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Ordmance No. 43 of 1942, Ordmanoe No. 49 of 
1942, OrdinaBce No. 6d of 1942 and Ordinance 
No. 5 of 1943. 

[b] Substituted for ‘British India” by the Indian 
Independence (Adapiatioo of Central Acta and 
Ordinances] Order, 1948 [23*3 1948]. [c] These 

woraa were substituted for the woids “or the 
efficient piosecntion oi war” by the Collective Fines 
I Amendment) Ot'dmaDce, 1942 (XLIII [43] of 
1942), S. 2. 


[13'8 1942]. 

ShDTl fith\ extent called the Collective 
and commencement. 


Ordinarce may 
Fires 

Ordinance, 1942. 

(2) It extends to the whole of British India. 

/3j It shall come into force at once. 

Interpretation. 2, In this Ordinance,— 

(a) “District Magistrate” means in a Presidency" 
town, and within the limits of the tract defined by 
notification under section 1 of the Calcutta Suburban 
Police Act, 1866^ as the limits to which the operation 
of that Act is confined, the Commissioner of Police; 

fbj “Provincial Government” means in relation to a 
Chief Commissioner’s Province the Chief Commissioner, 
[a] Beng. Act II of 1866. 

Z. (1) If it appears to the Provincial Government 
T ....7 that the inhabitants of any area 

ImposUion of eol- are eoncetoed in or abetting the 

( ntan eommission oiofiences prejudici- 
habitants of area. 

^[India], ®[the public safety, the maintenance of 
public order, the efficient prosecution of war, or the 
maintenance of supplies or services necessary to the 
life of the community], or are harbouring persons con- 
cerned in the commission of cuoh ofiences, or are failing 
to render all the assistance in their power to discover 
or apprehend the offender or offenders or are sup- 
pressing material evidence of the commission of such 
offences, the Provincial Government may, by notifica- 
tion in the official Gazette, impose a colBetive fine on 
the inhabitants of that area. 


b[fiAj An officer empowered in this behalf by the 
Provincial Government by general or special order may 
exercise the power conferred by sub-section fi j on the 
Provincial Government : 

Provided that an imposition of a collective fine by 
any such officer may be made by publication of the 
order imposing the fine either in the official Gazette or 
in any such other manner as such officer considers 
best calculated to bring the order to the notice of the 
inhabitants of the area concerned.] 

(2) The Provincial Government b[or any officer 
empowered in this behalf by the Provincial Govern- 
ment by general or special order], may exempt any 
parson or class, or section of such inhabitants from 
liability to pay any portion of such fine. 


(3) The Bistr'ct Magistrate, after such inquiry as 
he may deem necessary, shall apportion such fioe 
among the inhabitants who are hable collectively to 
pay it, and such apportionment shall be made accord- 
ing to the District Magistrate’s judgment of the respec- 
tive means of such inhabitant.^. 

b[{'3Aj In any encb apportionment the District 
Mpgistrate may assign a portion of such fine to a 
Hmdu unaivided family to be payable by it.] 

^[(4) The portion of such fine payable by any per- 
son {including a Hindu undivided family) may be 
recovered — 

(a) in the mimncr provided by the Code of Criminal 
I'roceclure, 1898, for the recovery of fine« imposed by a 
Court, as it such portion were a fine imposed by the 
District Magistrate acting as a Court : Provided that 
the i'rovinciai Government may, in heu of the rales 
referred to in pub-seeticn (2) of section 386 of the Code 
of Criminal Procedure, 1898, make rules under this 
Ordinance regulating the manner in which warrants 
under clause (a) ot sub-section (1) of the said section 
of the paid Code are to be executed, and for the sum- 
mary determination of any claims made by any person 
otner than the person liable to pay the fine in respect 
of any property attached in execution of the warrant: 
or 


(fej as arrears of land-revenue.] 

Explanation.— Fov the purposes of this section the 
expression “inhabitants of an area” include.^ persons 
who themselves or by their agents or servants occupy 
or hold land or other immovable property within such 
area, and landlords who themselves or by their agents 
or servants collect rents from holders or occupiers of 
land in such area, notwithstanding that they do not 
aotually reside therein. 

[aa] Substituted for “British India” by the Indian 
Independence (Adaptation of Central Acts and 
Ordinances) Order, 1948 [23-3-1948]. 

[aj These words were substituted for the words “or 
the efficient prosecution of war,” by the Collective 
Fines f Amendment) Ordinance, 1942 (XLIII [43] 
of 1942), S. 2. [19 8-1942]. [b] Inserted by the Col- 
lective Fines (Second Amendment) Ordinance, 1942’ 
(XLIX [49] of 1942), S.2. [12-9-1942]. [clSub- 
8. (4) was substituted and shall h& deemed always 
to have been substituted for the original sub-s. (4) 
by the Collective Fines (Third Amendment) Ordi- 
nance, 1942(LXIII [63] oi 1942), a 2. [5-12-1942]. 
^[4]. No suit, progecution or other proceeding what^ 
Bar of Uaal against any person 

proceeddgs. anything wWoh 

“ IB m good faith done or intended to 

be done under this Ordinance ] 

[a] This section was added by the Collective Fines 
(Amendment) Ordinance, 1948 (V [5] of ISdS), 
S. 2. [20-M948.] 


[THE] COTTON CLOTH AND YARN (CONTRACTS) ORDINANCE, 1944 


(ORDINANCE NO. 11 OF 1944)^ 


[13th January 1 1944], 

An Ordinance to regulate the prices which may he charged in sales of cotton cloth and yarn under contracts. 


WHBBEAS an emergency has arisen which makes ft 
necessary to regulate the prices which may be charged 
in sales of cotton cloth and yarn under contracts ; 

NOW, Therefore, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 


as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance:-— 

[a] Published in the Gazette of India, Extraordinary 
dated 18th January 1944. 


PREAMBLE-NOTE 1. 

[1] The Ordinance has a retrospective effect and after August 15, 1943, in pursuance of a contract made 
applies to all contracts made before or after the com- before or alter the Ordinance. (’45) I L R (1946) Mad 
mencement of the Ordinance and to sales made on or 848 (864) (DB). 
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[APP] [THE] OOXTON CLOTH AND XABN (CONTSAOTS) OEDINANCE, 1944 


Short tiiUi extent 1,(1) This Ordinanoe may be 
and commencement, called the Cotton Cloth and 
Yarn (Contracts) Ordinance, 1944. 

(2) It extends to the whole of British India, 

( 3) It shall come into force at once. 

2. ( 1) Where after the making of any contract for 

Sales in pursuance the sale of cotton cloth or cotton 
of contracts, yarn by one wholesale dealer to 

another or by a wholesale dealer to a retail dealer the 
maximum prices ex-factory and retail at which such 
cloth or yarn may be sold have been fixed by an order 
made under the Cotton Cloth and Yarn (Control) 
Order, 1943, then, notwithstanding anything to the 
contrary in such contract, when any delivery takes 
place in pursuance of that contract on or after the date 
of the said order, the maximum price which may be 
charged for such cloth or yarn shall not in any case 


exceed the maximum retail price fixed by the said order, 
nor shall it in the case of a first or any eubsequent sale 
after delivery from the manufacturer exceed by more 
than a percentage to be fixed in this behalf by the Tex- 
tile Commissioner the price paid on the occasion of the 
last preceding transfer, or, if the said order has fixed 
a maximum price in respect of such sale, that maxi- 
mum price ; and where, in pursuance of any such con- 
tract, the buyer has paid a price exceeding that laid 
down in this section, whether voluntarily or in execu- 
tion of a decree passed by a Court or otherwise, he shall 
be entitled to recei'Pe from the seller any sum so paid 
in excess. 

(2) The provisions of this section apply to contracts 
made whether before or after the commencement of this 
Ordinanoe, and to sales made in pursuance of any such 
contract on or alter the 15th day of August, 1948. 


[THE] COTTON TEXTILES FUND ORDINANCE, 1944. 

(ORDINANCE NO. XXXIV OF 1944). 
CONTEbiTS, 


Sections. 

1. Short title, extent and commencement. 

2. Definitions. 

8. The Cotton Textiles Fund. 

4. Government’s contribution to the fund. 


5. The Cotton Textiles Fund Committee. 

6 . Application of Fund, 

7. Accounts. 

8. Dissolution of Committee. 

9. Power to make rules. 


[THE] COTTON TEXTILES FUND OEDINANCE, 1944. 

(OEDINANCE NO. XXXIV OF 1944,)^ 

[Sih July^ 19M.] 

An Ordinance to establish the Cotton Textiles Fund and to levy a duty of customs on 
exported cotton cloth and yarn, 


WhbbBAS an emergency has arisen w'hich makes 
it necessary to establish a fund for supervising the ex- 
ports of cotton cloth and yarn, and for the development 
of technical education, research and other matters in 
relation to the cotton textiles industry and for those 
purposes to levy a duty of customs on exports of cotton 
cloth and yarn ; 

Now, TheEEFOEE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1936, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordinary 
dated 8th July 1944. 

The Ordinance has been amended by Ordinance 
No. 48 of 1944 ; Ordinance No. 66 of 1944 ; and Act 
42 of 1947. 

Short title, extent 1,(1) This Ordinance may be 
and commencement, called the Cotton Textiles F'und 
Ordinance, 1944. 

(2) It extends to the whole of British India, 

(B) It, shall oome into force at once. 

Definitions, 2. In this Ordinance, unless 

there is anything repugnant in the subject or context, — 
(a) ^’Collector” means a Customs collector as defined 

SECTION 2 — NOTE 1. 

[1] In pursuance of a contract made on 16th April, 
1943, for sale of some bales of cotton yarn deliveries 
were made on the 29th September, 1943. The buyer 
was forced to pay before delivery the price at the con- 
tract rate. Meantime, a maximum price was fixed for 
the yarn by a notification under the Cotton Cloth and 
Yarn Control Order, 1943. A suit was filed by the 
buyer against the seller for the recovery of the difie- 
lenee in price between the contract price paid by him and 
the selling price fixed by the notification. Subsequently 
file Cotton Cloth and Yarn (Contracts) Ordinance 
(1944) ci iSth January, 1944, was published on 20tb 
January, 1944. It was held that the Ordinanoe had 


in clause (c) of section 3 of the Sea Customs Act, 1878 , 
or a Collector of Land Customs as defined in clause (c ) 
of section 2 of the Land Customs Act, 1924, as the case 
may be ; 

(b) ‘ the Committee” means the Cotton Textiles Fund 
Committee constituted under section 6 ; 

(c) “cloth” and “yarn” mean respectively cloth and 
yarn of any description manufactured either wholly 
from cotton or partly from cotton and partly from any 
other substance and containing not less than ten per 
centum of cotton by weight ; 

(d) “the fund” means the Cotton Textiles Fund 
established under section 8 ; 

(e) “prescribed” means prescribed by rules made 
under this Ordinance. 

3. The Central Government shall establish for the 

The Cotton purposes of this Ordinance a ‘fund to 
Textiles Fund, be called the Cotton Textiles Fund. 

Government's con- ^[4. The Central Government 
tribution to the may from time to time make 
Fund, such contributions to the Fund 

as it thinks fit.] 

[a.] This section was substituted by the Indian 
Finance (Supplementary) Act, 1947 (42 [XLII of 1947), 
S. 3 [18-12-1947]. 

retrospective effect and therefore, the buyer was entitled 
to recover the excess price paid by him. (’45) I L E 
1945 Mad 848 (862, 854) (DB). 

[2] ‘Sales’ in sub-sec. (2) mean concluded sales in 
which property has passed from seller to the buyer 
irrespective of whether delivery has taken place or not. 
The Ordinance, therefore, does not apply to a conclu- 
ded sale made before 15feh August, 1943 though deli- 
very may be contemplated to take place after that date. 
(Vol 36) 1948 Mad 122 (128) (DB) ^ (Vol 34) 1947 
Mad 465 (467) (D B). (Sale completed before date of 
fixing of maximum prices under Cotton Cloth and Yam 
Control Order, 184S ~ Ordinanoe of 1944 confers no 
benefit on buyer.) 
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[THE] COTTON TEXTILES FUND ORDINANCE, 1944 


[ APP] 


5. (1) The Central Government shall constitute a 
The Cotton Tex" body to be called the Cotton 
i%Us Fund Commi- Textiles Fund Committee to ad- 
minister the Fund in accordance 
with the provisions of this Ordinance. 

(2) The Committee shall consist of such number of 
members appointed by the Central Government as the 
Central Government may from time to time consider 


expedient. 

(3) The chairman of the Committee shall be appoin- 
ted by the Central Government Irom among the mem- 
bers thereof. 

(4) The Committee may, subject to the general con- 
trol of the Central Government, employ such staff as it 
thinks necessary for the efficient discharge of its func- 
tions under this Ordinance, and may, with the previous 
sanction of the Central Government, make bye-laws 
consistent with this Ordinance and the rules made 
thereunder to provide for all or any of the following 
matters, namely: — 

(a) the procedure to be followed at meetings of the 
Committee ; 

(h) the powers exercisable and the duties to be dis- 
charged by the chairman of the Committee and the 
members of the staff of the Committee ; 

(c) the travelling and other allowances which may 
be drawn by members of the Committee ; 

(d) the appointment, promotion and dismissal of 
members of the staff of the Committee and their terms 
of service. 


Apfil<icaiion 

Ftind, 


of 


S. (1) Moneys at the credit of 
the Fund shall be applied by the 
Committee towards meeting — 
(a) firstly, the cost of discharging its functions under 
this Ordinance; 

secondly, the cost of such measures as may be 
necessary for supervising the export of cloth and yarn; 

(c) thirdly, the cost of such measures, including 
measures involving capital costs, as the Committee may 
consider necessary or desirable to take for promoting 
and increasing the sale of Indian cloth and yarn abroad, 
and generally for the development of technical education 
and research relating to the cotton textiles industry. 

(2) In execcisiug its functions under sub-section (1) 
the Committee shall follow such general or special 
directions as the Central Government may from time 


to time think fit to give and if any question arises 
whether or not any particular expenditure is debitable 
to tbe Fund, the decision of the Central Government 
thereon shall be final. 

7. (1) The Committee shall maintain the accounts oE 

j the Fund in such manner as may 

AccounU. prescribed. 

(2) Such accounts shall be examined and audited 
annually by auditors appointed by the Central Govern- 
ment in this behalf, and an abstract of such accounts 
with the report of the auditors thereon shall be published 
in such form, at such time and in such manner as may 
be prescribed. 

8, Whenithe Committee is dissolved by reason of this 
Dissoluhon of P’^d^anoe having oeaBed to be 


Committee. 


in force, the unexpended balance 
at the credit of the Fund shall 
be applied in such manner as the Central Government 
may direct, towards meeting the cost of measures such 
as are described in clause (c) of sub-section (I) of 
section 6. 


Power to make 
rules. 


9. (1) The Central Govern- 
ment may, by notification in the 
official Gazette, make rules to 
carry out the purposes of this Ordinance. 

(2) Without prejudice to the generality of the fore- 
going power rules may be made providing for all or any 
of the following matters, namely : — 

( a) the term of office of members of the Committee, 
the circumstances in which members may be removed 
and the filling of causal vacancies in the Committee; 

(h) the conduct of business by the Committee and 
the number of members which shall form a quorum at 
a meeting; 

(c) the maintenance by the Committee of records of 
business transacted by the Committee and the submis- 
sion of copies thereof to the Central Government; 

( d) the preparation by the Committee of estimates of 
annual receipts and expenditure; 

(e) iho conditions subject to which the Committee 
may incur expenditure from the Fund outside India 
for the promotion of the interests of the cotton textiles 
industry; 

(f) any other matter which is to be or may be pres- 
cribed under this Ordinance. 


[THE] CRIMINAL LAW AMENDMENT ORDINANCE, 1943. 
(ORDINANCE NO. XXIX OF 1943) 


Sections 

1. Short title, extent and commencement. 

2. Interpretation. 

3. Constitution of Special Tribunals. 

4. Composition of Special Tribunals. 

5. Oases triable by Special Tribunals, 

6. Procedure and powers of Special Tribunals. 


CONTENTS 

7. Appeal and revision. 

8. Bar of certain juriadiction. 

9. Special rules of evidence. 

10. Special provisions regarding punishment, 

11. Power to make rules. 

THE SCHEDULE. 


Ordinance how affected by subsequent 
Ordinance or Act. 


The Ordinance has been 

Ordinance No. 39 of 1943, 

Ordinance No. 40 of 1943, 

Ordinance No. 6 of 1944, 

Ordinance No. 16 of 1944, 

Ordinance No. 24 of 1944, 

Ordinance No. 36 of 1944, 

Ordinance No. 40 of 1944, 

Ordinance No. 49 of 1944, 


amended by the following Ordinances : — 

Ordinance No. 52 of 1944, 

Ordinance No. 12 of 1945, 

Ordinance No. 22 of 1945, 

Ordinance No. 7 of 1946. 

See also the Special Tribunals (Supplementary Provi- 
sions) Act, 1946 (26 [XXVI] of 1946), Sections 
which makes provision regarding sentences and 
orders of Special Tribunals) constituted under thi? 
Ordinance) which cease to function. 
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[THE] CRIMINAL LAW AMENDMENT ORDINANCE, 1943 
(ORDINANCE NO. XXIX OP 1943) 

[11th Septenibevt 1943,] 

A71 ordinance to provide for the more speedy trial and more effective punishment 
of certain offences b[ * * * ] 


W heReas an emergency has arisen whieh makes ifc 
necessary to provide for the more speedy trial and 
more elective punishment of certain oSenees ^[* *]; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
get out ID the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary 
dated 11th September 1943. 

[b] The words “punishable under the Indian Penal 

Code” were omitted by the Criminal Law (1943 Amend- 
ment) Second Amending Ordinance, 1945 (22 [XXII] 
of 1945), S. 2. [4-7-1945]. 


Intel pie tation. 
whether of persona or. 


[c] The words, brackets and figures “punishable 
under the Indian Penal Code, (XLV of I860)” were 
omitted, ibid. 

Short title, extent 1, (1) This Ordinance may be 
and commencement, called the Criminal Law Am- 
endment Ordinance, 1943. 

(2) It extends to the whole of British India and 
applies ^ also to British subjects and servants of the 
Crown in any part of India and to British subjects who 
are domiciled in any part of India wherever they 
may be, 

( 3) It shall come into force at once. 

2. In this Ordinance “trans- 
port” includes the carriage 
property of any description by 

rail, road air, sea or inland waters. 

Constitution of 3. The Central Government 
Special Tribunals, may, by notification in the 
official Gazette, constitute for the purposes of this 
Ordinance ^[fiva Special Tribunals, two {h[which may 
be] referred to respectively as the First and Second 
Tribunal) to sic at Lahore, and the three to sit at Cal- 
cutta, Lucknow and Amraoti, respectively,] ^[and may 
from time to time by like notification— 

(a) constitute for the said purposes such further 
Special Tribunals as may appear to it to be necessary 
to sit at such places as shall be specified in the notifica- 
tion; 

(h) direct that any Special Tribunal shall sit at a 
place other than the place specified for it by or under 
this section: 

Provided that ^[any] e[*] Special Tribunal may, if it 
is satisfied that it will tend to the general convenience 
of parties or witnesses in any particular case, sit for 
the trial of that case in a place other than ^[the place 
specified for it.] 


[a] Substituted by the Criminal Law Amendment 
(Seventh Amending) Ordinance, 1944 (52 [LII] of 
1944), S. 2 [2- 12-4944], for the original words, [bj 
Substituted by the Criminal Law (1943 Amendment! 
Amending Ordinance, 1945 (12 [XII] of 1945), S. 2. 
[12-5-1945], for the words “hereinafter”, [c] Inserted 
ibid, [d] Substituted by the Criminal Law Amend- 
ment (Second Amending) Ordinance, 1944 (16 [XVI] 
of 1944), S. 2 [13-5-1944] 1 for the word “either”, [ej 
The word “such” was omitted by Ordinance No. 13 
of 1945. m Suhstiiuted for the words “Calcutta or 
Lahore” by Ordinance No. 16 of 1944. [g] The word 
“hereinbefore” was omitted by Ordinance No. 12 
of 1945. 

Composition of , ^[4]. (l) k Special Tribunal 

Special Tribunals. constituted under this Ordinance 
shall consist of three members, each of whom shall, 
except as provided in sub-section (2), be a person who— 
(a) IS qualified under sub-section (3) of section 220 
of the Government of India Act, 1935 for appointment 
as a Judge of a High Court, or 

(h) has for a period of not less than three years 
exercised, whether continuously or not, the powers 
under the Code of Criminal Procedure, 1898, of any 
one or more of the following, namely, Sessions Judge, 
Additional Sessions Judge, Chief Presidency Magistrate, 
Additional Chief Presidency Magistrate, Presidency 
Magistrate, District Magistrate, Additional District 
Magistrate, 

and at least one shall have the qualification speci- 
fied in clause (a), 

(2) One of the members may, instead of being a 
person qualified under sub-section (1), be an officer 
of His Majesty’s force who is a barrister of England or 
Northern Ireland of at least five years’ standing or a 
member of the faculty of Advocates in Scotland of at 
least five years’ standing. 

(3) The Central Government shall appoint one of the 
members qualified under sub-section (1) to be the 
President of the Special Tribunal]. 

Ca] This section was substituted for the original 
S. 4, by the Criminal Law (1943 Amendment) Second 
Amending Ordinance, 1945 (22 [XXII] of 1945), S. 3. 
[4-7-1945]. 

Cases triable by 5. ^[(l) The Central Go vern- 
Special Tribunal, ment may from time to time by 
notification in the official Gazette allot cases for trial 
to each Special Tribunal, and may also from time to 
time by like notification transfer any ease from one 
Special Tribunal to another or withdraw any case from 


Preamble — Note 1 

[1] The Ordinance is intra vires of the Ordinance- 
making authority of the Governor General. (Vol 31) 
1944 All 257 (258) : I L R (1944) All 758 : 46 Cri L 
Jour 122 (FB).'J*(Vol 31) 1944 Pat 378 (382, 386) : 23 
Pat 457 : 46 Cri L Jour 438 (DB). 

[2] The question whether emergency justifying 
making of Ordinance and setting up of Special Tribunals 
is one entirely within province of Governor- General 
and his decision is final. It is not open for examination 
bv High Court. (Vol 31) 1944 Pat 378 (382) : 23 Pat 
457 : 46 Cri L Jour 438 (DB). 

[3] Effect of amendments by Ordinance LII of 1944, 
Ordinances XII and XXII of 1945, Repealing Ordinance 
I of 1946 and Bombay Special Tribunal (Continuation) 
Act, XXI of 1946— .Tribunal constituted under this 
Ordinance — Tribunal held, did not cease to exist after 


repeal of Ordinance LII of 1944 by Ordinance I of 1946 
and was competent to try cases after 30-9-46. (Voi 34) 
1947 F C 38 (44) — {See also Government of India Act 
1935, Sch. IX, S. 72.) 

Section 3— Note 1 

[1] The subject-matter of the Ordinance is within 
Governor-General’s ordinance-making powers. (Vol 31) 
1944 Pat 378 (385): 23 Pat 457: 46 Cr L Jour 438(DB), 

Section 5 — Note 1 

[1] The words “as may be preferred” cannot be read as 
meaning that it was the decision of someone else than 
the Governor-General which gave effective jurisdiction 
to the Special Tribunal to try the cases mentioned in 
the First Schedule. The words mean that though the 
oases mentioned in the First Schedule have not yet 


1103 & 1104 A. M, 
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[ APP J 


the jurisdiction of a Special Tribunal or make such 
modifications m the description of a case (whether m 
the names of the accused or in the charges preferred 
or in any other manner) as may be considered neces- 
sary]. 

^(2) The Special Tribunal shall have jurisdiction to 
try the cases h[for the time being] respectively allotted 
m them <3[under sub-section (1)] in respect of such of 
the charges for ofiences specified in the d[* *] Schedule 
as may be preferred against the several accused and any 
such case which is at the commencement of this Ordi- 
nance e[or at the time of such allotment pending 
before any Court or another Special Tribunal shall he 
deemed to be transferred to the Special Tribunal 
to which it is so allotted.] 

^(3) When trying any such case as aforesaid, a 
Special Tribunal may also try any ofience ^[wbether or 
not specified] intheaE'' *] Schedule which is an offence 
with which the accused may, under the Code of Crimi- 
nal Procedure, 1898 be charged at the same trial. 

[a] Original sub-sections (1) and (2) were rc-nwm- 
hered as sub-sections (2) and (3) respectively and before 
sub-section (2) as so re- numbered new sub-section (1) 
was inserted by the Criminal Law (1943 Amendment) 
Amending Ordinance, 1945 (12 [XII] of 1945), S. 3. 
[12-5-1945]. £b] Inserted by tbe Criminal Law 
Amendment (Second Amending) Ordinance, 1944 
(16 [XVI] of 1944), S. 3. [13-5-1944]. [c] Substituted 
for tbe words “in the First Schedule” by Ordinance 
No. 12 of 1945. [d] Tbe word “Second” was omitted 
%bid, [e] These words were substituted for tbe words 
“pending before any Court shall be deemed to be trans- 
ferred from that Court to tbe Special Tribunal to which 
it is allotted” by Ordinance No. 16 of 1944, S. 3. 
[f] Substituted (and shall be deemed always to have 
been substituted) by the Criminal Law Amendment 
(Fifth Amending) Ordinance, 1944 (40 [XL] of 1944), 
S. 2, [26-8-1944]. 

6. (1) A Special Tribunal may take cognizance of 

■n J 3 „ offences without tbe accused 

Procedure andjowers eommittea to it for 

of Specml Tribunals. trial and in trying accused 
persons shall follow tbe procedure prescribed by tbe 
Code of Criminal Procedure, 1898 for tbe trial of 
warrant cases by magistrates : 

Provided that a Special Tribunal may refuse to sum- 
mon any witness if satisfied after examination of tbe 
accused that tbe evidence of such witness will not be 
material, and shall not be bound to adjourn any trial 
for any purpose, unless such adjournment is in its 
opinion necessary in tbe interests of justice : 

Provided further that for tbe purposes of sub- 
section (1) oi section 356 of tbe said Code ®[Englisb 
shall be deemed to be the language of tbe Court and] 
tbe Tribunal may decide by which one, if any, of its 
members tbe evidence of any or all of tbe witnesses 
shall be taken down in writing and where under the 


provisions of that sub-section tbe evidence of witnesseE 
is taken down under tbe direction and siipermtendenee 
of tbe Tribunal but not by a member tberoof, the pro- 
visions of sub-section (3) oi section 356 shall not apply. 

^{.(lA) Notwithstanding anything contained in sec- 
tion 4, any two members of a Special Tribunal may 
proceed with tbe trial of a case during the temporary 
and unavoidable absence of the third member : 

Provided that all three members shall be present 
when after the evidence has been concluded the pro- 
secutor, or tbe accused or his pleader is addressing tbe 
Special Tribunal and when tbe judgment in the case ir 
delivered,] 

(2) Save as provided in sub-section (1) tbe provisions 
of tbe Code of Criminal Procedure, 1898 except the 
provisions of section 196A and of Chapter XXXIIL 
shall, so far as they are not inconsistent with this 
Ordinance, apply to proceedings of a Special Tribunal; 
and for the purposes of tbe said provisions tbe Special 
Tribunal shall be deemed to be a Court of Session^ 
trying cases without a jury, and a person conducting a 
prosecution before a Special Tribunal shall be deemed 
to be a Public Prosecutor. 

(3) k Special Tribunal shall not, merely by reason 
of a change in its members, be bound to recall and 
rehear any witness who has given evidence, and it may 
act on the evidence already recorded by or produced 
before it. 

(4-) In the event of any difference of opinion among 
the members of a Special Tubunal the opinion of the 
majority shall prevail. 

(5) k Special Tribunal may pass any sentence autho- 
rised by law. 

[a] Inserted by the Criminal Law Amendment 
(Amending) Ordinance, 1943 (39 [XXXIX] of 1943). 
S, 2. [25-10-1943]. 

[b] Sub section (I A) was inserted by the Criminal 

Law Amendment (Fifth Amending) Ordinance, 1944 
(40 [XL] of 1944), S. 3. [26-8-1944]. 

^■[7. The High Court within the local limits of whose 
j jurisdiction the offence charged in a> 
^ before a Special Tribunal is alleged 

® ^ ' to have taken place may, in relation to 

that ease and subject to the provisions of section 8 re“ 
garding the transfer of cases, exercise so far as they may 
be applicable all the powers conferred by Chapters XXXI 
and XXXII of the Code of Criminal Procedure, 1898 on 
a High Court, as if the Special Tribunal were a Court 
of Session trying cases without a jury within the local 
limits of that High Court’s jurisdiction.] 

[a] This section was substituted for the original 
S. 7 by the Criminal Law (1943 Amendment) Second 
Amending Ordinance, 1945 (22 [XXII] of 1945), S. 4. 
[4-7 1945], 

^[8. No Court shall have authority to transfer any 

Bar of certain case from a Special Tribunal or to 
jurisdiction^ make any order under section 491 


Section 5— -Note 1 (contd.) 

come before any Court at the commencement of the 
Ordinance, yet the Special Tribunals shall have juris- 
diction to try such cases. The First Schedule clearly 
indicates that the persons named in them are to be 
tried for the offences charged therein. (Vol 31) 1944 
Pat. 378 (386); 23 Pat 457: 46 Cr. L. Jour 438 (DB). 
(Per Imam J) 

[2] Special Tribunal can try under S. 6 (3) not only 
offences mentioned in Schedule but also those for which 
charges can be framed at the same trial under Crimi- 
nal P. C. — The words *any offence’ do not refer to 
offences which are only cognate to those mentioned in 
Schedule. (Vol 33) 1946 Nag 374 (375): I. L. R. (1946) 
Nag 671: 47 Cr, L. Jour 574. 

13] Offence of contravening Iron and Steel (Move- 


ment by Rail) Order (1942) -—Offenee committed outside 
British India —Allotment of trial to tribunal constitu- 
ted under Ordinance is ultra vires, (Vol 34) 1947 Bom , 
361 (362) (DB). 

Section 6 — Note 1 

[1] Section 6 (2) of the Ordinance read with S. 1 (2);^ 
Criminal P. C,, indicates that S. 197, Criminal P, C., 
does not apply to cases triable under the Ordinance, 
(Vol 31) 1944 F G 66 (68) : 23 Pat 517 : (1944) FOR 
262 : 1 L R (1944) Kar F C 189 : 45 Cr L Jour 755 
(F C) (Vol 31) 1944 Pat 378 (387) : 23 Pat 457 : 46 
Cr L Jour 438 (DB). (Section 197 is inconsistent with 
Ordinance.) 

Section 8 — Note 1 

" [1] The Ordinance is intra vires the ordinance- 
making authority of the Governor- General and S, 8 ol 
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oi the Code of Criminal Procedure, 1898 or save as 
provided in section 7, have any jurisdiction of any kind 
in respect of any proceedings of a Special Tribunal,] 

[a] This section was substituted for the original S. 8 
by the Criminal Law (1943 Amendment) Second 
Amending Ordinance, 1945 (22 [XXII] of 1945), S. 4. 
[4-7‘1945]. 

9. (1) When any person is charged beford a Special 
SmGial rules of an offence ^[speci- 

^vidmce ^ Schedule] the fact that 

^ '' * such person is in possession, for 

which he cannot satisfactorily account, of pecuniary 
resources or property disproportionate to his known 
sources of income, or that such person has, at or about 
the time of the offence with which he is charged, obtained 
an accretion to his pecuniary resources or property for 
which he cannot satisfactorily account, may be proved 
and may be xaken into consideration by the Special 
Tribunal as a relevant fact in deciding whether he is 
or is not guilty of the particular offence with which ha 
is charged. 

(2) Where in any trial before a Special Tribunal of 
an offence punishable under section 161 or section 165 
of the Indian Penal Code, it is proved that an accused 
person has accepted or obtained, or has agreed to accept 
or attempted to obtain for himself or for any other 
person, any gratification (other than legal remuneration) 
or any valuable thing from b[any person] it shall be 
l^resumed unless the contrary is proved that be accepted 
or obtained, or agreed to accept or attempted to obtain, 
that gratification or that valuable thing as the case 
may be, as a motive or reward such as is mentioned in 
section 161, or, as the case may be, without considera- 
tion or for a consideration which he knows to be 
inadequate. 

[a] Substituted for the words “punishable under 
section 161 or section 165 of the Indian Penal Code, 
(XLV of I860)” by the Criminal Law (1943 Amend- 
ment) Amending Ordinance, 1945 (12 [XII] of 1945), 
S. 4. [12.5-1945], 

[b] Substituted for the original words by the Criminal 
Law (1943 Amendment) Second Amending Ordinance, 
1945 (22 [XXII] of 1945), S. 5. [4-7-1945], 

^[10. (1) When any person charged before a Special 
, . Tribunal with an ofience 

Special provisions re- Schedule is 

gardmg punishment, 

the Special Tribunal shall, notwithstanding anything 
contained in Indian Penal Code, whether or not it 
imposes a sentence of imprisonment, impose, in addition 
to such sentence of fine, if any, as it would otherwise 
have imposed, a further sentence of fine which shall be 
equivalent to the amount of money or value of other 
property found to have been procured by the ofender 
by means of the offence. 

(2) Except where the offence of which the person is 
found guilty is an oSenee specified in item I or item 5 
of the Schedule, when it appears that the ofience has 
caused loss to more than one Government referred to 
in the Schedule or local authority, the Special Tribunal 
shall in its order of conviction record a finding indicat- 
ing the amount of loss sustained by each such Govern- 
ment or local authority. 

(3) When a person is found guilty at the same trial 
of one or more offences specified in item 1 or item 6 of 


the Schedule and of one or more offences specified in 
any of the other items of the Schedule, the Special 
Tribunal shall in its order of conviction record a finding 
indicating separately the amounts procured by means 
of the two classes of ofiences. 

(4) Where an additional fine is imposed under sub- 
section ( 1 ) for an offence, it shall, after deduction of 
the costa of recovery as determined by the District 
Magistrate or, in a Presidency-town, by the Chief Presi- 
dency Magistrate, be credited to the Government (being 
a Government referred to in the Schedule) or ioca! 
authority to which the offence has caused loss, or where 
there is more than one such Government or local autho- 
rity, be distributed among them in proportion to the 
loss sustained by each : 

Provided that the provisions of this sub-seotion shall 
not apply in respect of any additional fine imposed for 
an ofience specified in item 1 or item 5 of the Schedule, 
or in a ease of the nature referred to in sub section (3)j 
in respect of such portion of the additional fee as is 
equivalent to the amount found under that sub-section 
to have been procured by means of offences specified in 
those items, 

(5) Where in any appeal or revisional proceedings 
against an order of acquittal passed by a Special Tribunal 
the appellate Court convicts the accused, the appellate 
Court shall in passing sentence impose an additional 
fine as provided in sub-section (1), and shall where 
necessary record a finding referred to in sub-section (2) 
or sub-section (3). 

(6) Nothing in this section shall apply to any case to 
which the provisions of section 12 of the Criminal Law 
Amendment Ordinance, 1944 apply.] 

[a] This section was substituted for the original S, 10 
by the Criminal Law (1943 Amendment) Amending 
Ordinance, 1946 (VII [7] of 1946), S. 2. [17-1-1946,] 

Power to mahe 1 1. The Central Government may 
rules* make rules providing for — 

( a) the times at which Special Tribunals may sit ; 

(h) the procedure to be adopted in the event of any 
member of a Special Tribunal being prevented from 
attending throughout the trial of any accused person. 

^{(c) the inspection, and grant of copies, of records 
of Special Tribunals, and the fees for such inspection 
and grant.] 

[a] Clause fcj'was added by the Crimiaal Law 
Amenment (Second Amending) Ordinance, 1944 (XVI 
[16] of 1944), S. 4. [13-5-1944]. 

[THE FIRST SCHEDULE] 

[Omitted by the Criminal Law (1943 Amendment) 
Amending Ordinance* 1945 (XII [12] of 1944) ^ S. 6,] 

NOTE. — This Schedule consisted of five Parts, These 
Parts gave the list of cases to be tried by the Special 
Tribunals with headquarters at Lahore, Calcutta, 
Lucknow and Amraoti The whole of this Schedule 
was subsequently omitted by the Criminal Law (1943 
Amendment) Amending Ordinance, 1945 (XII [12] of 
1945), section 6. However, the Proviso to the said 
section 6 is as follows : “Provided that every case 
therein shall be deemed to have been allotted by noti- 
fication under sub-section (1) of section 5 of the said 


Section S—Note 1 (contd.) 

that Ordinance embodies a valid and binding provision 
of law. (Vol 31) 1944 All 257 (258) : I L R (1944) All 
758 : 46 Cri L Jour 122 (FB). 

[2] There is no right of appeal against the convic- 
tion by a Tribunal constituted under this Ordinance 
but such person can apply to High Court. in its revi- 


sional jurisdiction. (Vol 31) 1944 Pat 378 (379) : 23 Pat 
457 : 46 Or L Jour 438 (DB). (Practice of Patna High 
Court in revision petitions stated.) 

[3] Having regard to the provisions of the Ordinance 
a revisional application under this section cannot be 
treated as an appeal on facts. (Voi 31) 1944 Pat 378 
(384) ; 23 Pat 457 46 Cri L Jour 438 (DB). 
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Ordinance (i. e. Ordinance No. XXIX of 1943) to the 
Special Tribunal specified m the heading of that Part 
of the said Schedule in which it was, immediately prior 
to the coromencement of this Ordinance {i.e. Ordinance 
No. 12 of 1945), contained.” 

THE * SCHEDULE. 

[See secHon 6 (1) ] 

Ofjences uiahU ly Special T)%hunaU. 

b[L An offence punishable under section 161 or 
section 165 of the Indian Penal Code], ^[or^any con- 
spiracy to commit or any attempt to commit or any 
abetment of such offences ] 

[a] The word “second” was omitted from the heading 
by the Criminal Law (1943 Amendment) Amending 
Ordinance, 1945 (XII [12] of 1945), S. V. [12-5-1945.] 

[b] This item was substituted for the original items 1 
and 2 by the Criminal Law (1943 Amendment) Second 
Amending Ordinance, 1945 (XXII [22] of 1945), S. 6. 
[4-7-1945.] 

[c] Words added to item 1 by the Criminal Law (1943 
Amendment) Amending Ordinance, 1946 '(VII [7] of 
1946) S. 3. [17-M946]. 

*[2]. An offence punishable under section 406 b[or 
section 408] or section 409 of the Indian Penal Code, 
where the property in respect of which the ofience is 
committed is property entrusted by Hia Majesty’s 
Government in the United Kingdom or in any part of 
His Majesty’s dominions or the Central or a Provincial 
Government or a department of any such Government 
or a local authority or a person acting on behalf of any 
such Government or department or authority. 

[a] Original item 3 was remmhered as item 2 by the 
Criminal Law (1943 Amendment) Second Amending 
Ordinance, 1945 (XXfl [22] of 1945), S. 6. [4-7*1945] . 

[b] Inserted by the Criminal Law (1943 Amendment) 
Amending Ordinance, 1945 (XII [12] of 1945), S. 7. 
[12-5-1945]. 

‘^[3. An offence punishable under section 411 or 
aeetion 414 of the Indian Penal Code, where the stolen 
property in respect of which the offence is committed 


is property such as is described in the preceding item 
and in respect of which an oEence punishable under 
section 406 b[or section 408] or section iOO of the said 
Code has been committed.] 

[a] This item was inserted as item 3 A by the Crimi- 
nal Law Amendment (Second Amending) Ordinance, 

1944 (XVI [16] of 1944). S. 0. (13 5-1944) but was 
subsequently renumbered as item 3 by the Criminal 
Law (1943 Amendment) Second Amending Ordinance, 

1945 (XXII [22] of 1945), S. 6. [4 7-1945]. 

[b] InserfedhythQ Criminal Law (1943 Amendment) 
Amending Ordinance, I94r5 (XII [12] of 1945), S. 7. 
[12-5-1945]. 

4. An oitenoe punishable under section 417 or sec- 
tion 420 of the Indian Penal Code, where the person 
deceived is His Majesty’s Government in the United 
Kingdom or in any part of His Majesty’s dominions or 
the Central or a Provincial Government or a department 
of any such Government or a local authority or a person 
acting on behalf of any such Government or department 
or authority. 

^[5. An offence punishable under the Hoarding and 
Profiteering Prevention Ordinance, 1913 or under any 
rule made or deemed to have been made under the 
Defence of India Act 1939], b[or any conspiracy to 
commit oi any attempt to commit or any abetment of 
such offences.] 

[a] The item was inseiied by the Criminal Law (1943 
Amendment) Second Amending Ordinance, 1945 (XXII 
[22] of 1945), S. 6. [4 7-1945]. 

[b] These words were added to item 5 by the Crimi- 
nal Law (1943 Amendment) Amending Ordinance 1946, 
(VlI[7]of 194G),S. 3. [lT-1-1946]. 

^6. Any conspiracy to commit or any attempt to 
commit or any abetment of any of the b[o0enceB 
specified in items 2, 3 and 4.] 

[a] The original item 5 was renumbered as item 6 by 
the Criminal Law (1943 Amendment) Second Amending 
Ordinance, 1945 (XXII [22] of 1945), S. 6. [4-7-1945]. 

[b] Subshiuted for the words “aforesaid offences” by 
the Criminal Law [1943 Amendment) Amending Ordi- 
nance, 1946 (VII [7] of 1946), S. 3. [17-1-1946]. 


[THE] CRIMINAL LiW AMENDMENT ORDINANCE, im. 
(ORDINANCE NO. XXXYIII OF iml 
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[THE] CRIMINAL LAW AMENDMENT ORDINANCE, 1944. 
(ORDINANCE NO. XXXVIII OP irn.r 


[23rd August, 1944.] 

An Ordinance to prevent the disposal or concealment of propeiiy procured by 
means of certain offences. 


Whereas an emergency has arisen which makes it 
necessary to provide for preventing the disposal or con- 
cealment of money or other property procured by means 
oi certain offences punishable under the Indian Penal 
Code; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 


India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance 
[a] Published in the Gazette of India, Extraordi- 
nary dated 23rd August 1944. 

The Ordinance has been amended by Ordinance 
No. 14 of 1945 and Act VI of 1945. 

1. (1) This Ordinance may be called the Crimi- 
Short title, extent nal Law Amendment Ordi- 
and commencement, nance, 1944. 
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{^) It extends to the whole of British India, and 
applies also to British subjects and servants of the 
Crown m any part of India and to British subjects who 
are domiciled in any part of India wherever they may 
be. 

^[(3) It shall come into force at once,] 

[a] Sub-section (3) was inserted by the Repealing 
and Amending Act, 1945 (6 [YI] of 1945), S. 3 and 
Sob. 11. [16-4-1945.] 

The sub-section shall he deemed alioays to have been 
inserted. 

2. (1) In this Ordinance, “scheduled oSence” means 

(2) For the purposes of this Ordinance, the date of 
the termination of criminal proceedings shall be deemed 
to be — 

(a) where such proceedings are taken to the High 
Court, whether in appeal or on revision, the date on 
which the High Court passes its final orders in such 
appeal or revision, or 

(b) where such proceedings are not taken to the High 
Court, the day immediately following the expiry of 
sixty days from the date of the last judgment or order 
of a criminal Court in the proceedings. 

(3) The functions of a District Judge under this 
Ordinance shall in a Presidency town be exercised by 
the Chief Judge of the Small Cause Court. 

3, Where the Provincial Government has reason 

^ f V V t>y* commencement 

of this Ordinance or not) any scheduled oSence, the 
Provincial Government may, whether or not any Court 
has taken cognisance of the offence, authorise the 
making of an application to the District Judge within 
the local limits of whose jurisdiction the said person 
ordinarily resides or carries on business, for the attach- 
ment under this Ordinance of the money or other pro- 
perty which the Fiovincial Government believes the 
said person to have procured by means of the ofience, 
or if such money or property cannot for any reason be 
attached, of other property of the said person of value 
as nearly as may be equivalent to that of the aforesaid 
money or other property. 

(2) The provisions of Order ‘XXVil of the First 
Schedule to the Code of Civil Procedure, 1908, shall 
apply to proceedings for an order of attachment under 
this Ordinance as they apply to suits by the Crown. 

(3) An application under sub-section (i) shall be 
accompanied by one or more affidavits, stating the 
grounds on which the belief that the said person has 
committed any scheduled offence is founded, and the 
amount of money or value of other property believed to 
have been jirocured by means of the ofience the ap- 
plication shall also furnish — 

fa) any information available as to the location for 
the time being of any such money or other property, 
and shall, if necessary, give particulars including the 
estimated value, of other property of the said person; 


Ad interim attach^ 
ment, 


(b) the names and addresses of any other persons 
believed to have or to be likely to claim, any interest 
or title in the property of the said person. 

4,(1) Upon receipt of an application under section 3 
the District Judge shall, unless 
for reasons to be recorded in 
writing he is of the opinion 
that there exist no prima facie grounds for believing 
that the person in respect of whom the appl'cation is 
made has committed any scheduled ofience or that he 
has procured thereby any money or other propertjj 
pass without delay an ad interim order attaching the 
money or other property alleged to have been so pro- 
cured, or if it transpires that such money or other 
property is not available for attachment, such other 
property of the said person of equivalent value as the 
District Judge may think fit 

Provided that the District Judge may d he thinks fit 
before passing such order, and shall before leiusing to 
pass such order, examine the person or persons making 
the affidavits accompanying the application. 

(2) At the same time as be passes an order under 
sub-section (1), the District Judge shall issue to the 
person whose money or other property is being attached 
a notice, accompanied by copies of the order, the 
application and affidavits and of the evidence, if any, 
recorded, calling upon him to show cause on a date to 
be specified in the notice why the order of attachment 
should not be made absolute. 

(8) The District Judge shall also issue notices, 
accompanied by copies of the documents accompanying 
the notice under sub-section (2), to all persons repre- 
sented to him as having or being likely to claim, any 
interest or title in the property of the person to whom 
notice is issued under the said sub-section, calling upon 
each such person to appear on the same date as that 
specified in the notice under the said sub-section and 
make objection if he so desires to the attachment of the 
property or any portion thereof on the ground that he 
has an interest in such property or portion thereof. 

(4) Any person claiming an interest in the attached 
property or any portion thereof may, notwithstanding 
that no notice has been served upon him under this 
section, make an objection as aforesaid to the District 
Judge at any time before an order is passed under sub- 
section (1) or sub-section (3) as the case may be, of 
section 5. 

5. (1) If no cause is shown and no objections are 
y , , , made under section 4 on or 

_ Inveshgahon of oh- specified date, the 

gecUons to attachment- Judge shall ioithwitlb 

pass an order making the ad interim order of attach- 
ment absolute. 

(2) If cause is shown or any objections are rnade as 
aforesaid, the District Judge shall proceed to investi- 
gate the same, and in so doing, as regards the examina- 
tion of the parties and in all other respects he shall 
subject to the provisions of this Ordinance, follow the 
procedure and exercise all the powers of a Court in 
hearing a suit under the Code of Civil Procedure, 1908 


Section 3 — Note 1 

[1] Expression ‘District Judge’ is synonymous with 
expression ‘District Court’ as used in Code of Civil 
Procedure — It includes Judge of Chief Court exercising 
ordinary original civil jurisdiction. (Vol34) 1947 Sind 
34{35):ILB(1946)Kar 129. 

[2] Money procured by means of ofience described 
in Schedule deposited in Bank — It can be attached 
even if such money is mixed up with other money of 
Bank. (Vol 33) 1946 Lah 406 (412) ; 48 Gri L Jour 136 
(UB). 

[3] Attachment by District Judge — High Court m 


revision cannot go into question whether be was right 
or wrong in issuing attachment even if the order is 
wrong on facts. (Vol 33) 1946 Lah 406 (413); 48 Cri L 
Jour 136 (DB). 

Section 4 — Note 1 

[1] The District Judge is not required by this section 
to give any grounds or reasons if he decides to issue 
ad interim attachment but is only bound^ to do so 
where there are no prima facie grounds to believe that 
the non-applicant has committed any scheduled ofience 
or has, thereby, procured any money or other property. 
(Yol 33) 1946 Lah 406 (413); 43 CrI L Jour 136 (D B). 
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and any person making an objection under section 4 
shall be required to adduce evidence to show that at the 
date of the attachment he bad some interest in the 
property attached. 

(3) After investigation under sub-section (3), the 
District Judge shall pass an order either making the ad 
mienm order of attachment absolute or vaiying it by 
releasing a portion of the property from attachment or 
withdrawing the order: 

Provided that the District Judge shall not-- 
{a) release from attachment any interest which he is 
satisfied that the person believed to have com- 
mitted a scheduled ofience has in the property, 
unless ha is also satisfied that there will remain 
under attachment an amount of the said per- 
son’s property of value not less than that of the 
property believed to have been procured by the 
said person by means of the ofience, or 
(b) withdraw the order of attachment unless he is 
satisfied that the said person has not by means 
of the said ofience procured any money or other 
property. 

6. (1) Where the assets available for attachment of 

... 7 . . w! a person believed to have com- 

Attachnent of pro- ^ scheduled ofieuee 

perty of mala fxde are found to be less than the 
transform. or value which he is 

believed to have procured by means ol such ofience, 
and where the District Judge is satisfied, by affidavit or 
otherwise, that there is reasonable cause for believing 
that the said person has, after the date on which the 
ofience is alleged to have iDoen committed, (ransferred 
(whether after the commencement of this Ordinance or 
not) any of his property otherwise than in good faith 
and for consideration, the District Judge may by notice 
require any transferee of such property (whether or not 
he received the property directly from the said person) 
to appear on a date to be specified in the notice and 
show cause why so much of tbe transferee’s property 
as is equivalent to the proper value of the property 
transferred should not be attached. 

Where the said transferee does not appear and 
show cause on the specified date, or where after inves- 
tigation in the manner provided in sub-section of 
section 5, the District Judge is satisfied that the trans- 
fer of the property to the said transferee was not in 
good faith and for consideration, the District Judge 
shall order the attachment of so much of the said 
transferee’s property as is in the opinion of the District 
Judge equivalent to the proper value of the property 
transferred. 

7. An order of attachment of property under this 

Execution of orders shall be carried in- 

of attachment! e2eo 8o_Jar as may be 

practicable in the manner 
provided in tbe Code of Civil Procedure, 1908 for the 
attachment of property in execution of a decree. 

8. Any person whose property has been or is about 

Security in lieu of under this 

attachment. Ordinance may at any time 

apply to the District J udge to 
be permitted to give security in lieu of such attach- 
ment, and where the security ofiered and given is 
in the opinion of the District Judge satisfactory .and 
sufficient, he may withdraw or, as the ease may be, 
refrain from passing, the order of attachment, 

9. (l) The District Judge may, on tbe application of 
Admimstraiion of person interested in any 

attached peopeHy. attached under this 

Ordinance and after giving tbe 


agent of the Provincial Government an opportunity of 
being heard, make such orders as the District Judge 
considers just and reasonable for 

(a) providing from such of the attached property as 
the applicant claims an interest in, such sums 
as may be reasonably necessary for the main- 
tenance of the applicant and of his family, and 
for the expenses connected with the defence of 
tbe applicant where criminal proceedings have 
been instituted against him in any Court for a 
sebeduied ofience; 

(b) safeguarding so far as may be practicable tbe 
interests of any business affected by the attach- 
ment, and in particular, the interests of any 
partners in such business. 

(2) Where it appears to the District Judge to be just 
and convenient, he may by order appoint a receiver to 
manage any property attached under this Ordinance 
in-accordance with such instructions as the District 
Judge may from time to time think fit to give ; and 
where a receiver is so appointed, the provisions of 
rules 2, 3; 4 and 5 of Order XL of the First Schedule to 
the Code of Civil Procedure, 1908 shall be applicable, 

10. An order of attachment of property under this 

Durahon of attach- Ofdiuanoe shall, unless it is 
. withdrawn earlier in accor- 

^ ' dance with the provisions of 

this Ordinance, continue in force ~ 

(a) where no Court has taken cognizance of tbe 
alleged scheduled offence at the time when the 
order is applied for, for three months from the 
date of tbe order under sub-seolion (1) of section 
4 or sub section (2) of section 6, as the case may 
be, unless cognizance of such ofience is in the 
meantime so taken, or unless the District Judge 
on application by the agent of the Provincial 
Government thinks it proper and just that the 
period should be extended and passes an order 
accordingly; or 

(b) where a Court has taken cognizance of the 
alleged scheduled ofience whether before or after 
the time when the order was applied for until 
orders are passed by the District Judge in accor- 
dance with the provisions of this Ordinance after 
tbe termination of the criminal proceedings. 

11 . (I) The Provincial Government or any person 

Apmals, shown cause under see- 

* tion 4 or section 6 or has made an 

objection under section 4 or has made an application 
under section 8 or section 9 if aggrieved by any order 
of the District Judge under any of the foregoing pro- 
visions of this Ordinance, may appeal to the High Court 
within thirty days from the date on which the order 
complained against was passed. 

(2) Upon any appeal under this section the High 
Court may, after giving such parties as it thinks proper 
an opportunity of being heard, pass such orders as it 
thinks fit. 

(3) Until an appeal under this section is finally dis- 
posed of by the High Court, no Court shall, otherwise 
than in accordance with the provisions of section 8 or 
section 13, order the withdrawal or suspension of any 
order of attachment to which tbe appeal relates. 

12. (1) Where before judgment is pronounced in any 

Criminal Courts to criminal trial for a f betaled 

, j . offence it IS represented to the 

^ Court that an order of attach- 


cured by scheduled 
offences. 


ment of property has been 
passed under this Ordinance 
in connection with such offence, the Court shall, if it is 


Section 11— Note 1 

[1] Every interlocutory order passed by District 
udge disposing of some objections cannot be regarded 


to be in the nature of ‘order’ contemplated by this 
section and would not give right of appeal. (Vol 33) 
1946 Lah 406 (409): 48 Ori L Jour 136 (D B), 
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%3onvioting the accused, record a Sndiag as to the 
amount of money or value of other property procured 
by the accused by means of the offence. 

( 2) In any appeal or revisional proceedings against 
such conviction, the appellate or revisional Court shall 
unless it sets aside the conviction, either confirm such 
finding or modify it in such manner as it thinks proper. 

(3) In any appeal or revisional proceedings against 
an order of acquittal passed in a trial such as is refer- 
'red to in sub-section (1), the appellate or revisional 
Courtj if it convicts the accused, shall record a finding 
such as is referred to in that sub-section. 


^[(i) Where the accused is convicted of a scheduled 
offence other than one specified in item I of the schedule 
to this Ordinance and where it appears that the offence 
has caused loss to more than one Government referred 
to in the said schedule or local authority the finding 
referred to in this section shall indicate the amount of 
loss sustained by each such Government or local 
authority. 

(5) Where the accused is convicted at the same trial 
of one or more offences specified in item I of the 
Schedule to this Ordinance and of one or more offences 
specified in any of the other items of the said Schedule, 
che finding referred to in this section shall indicate 
separately the amounts procured by means of the two 
classes of offences.] 

[a] Sub-sections (4) and (5) were added by the Ori- 
jnmal Law (1944 Amendment) Amending Ordi- 
nance, 1945 (14 [XIV] of 1945), S. 2. [16-5-1945]. 
i3. (1) Upon the termination of any criminal pro* 

Disposal of attached scheduled 


property upon termina 
Uon of cnmxnal pro 


offence in respect of which 
any order of attachment of 
property has been made under 
this Ordinance or security 
given in lieu thereof, the agent of the Provincial 
Government shall without delay inform the District 
Judge, and shall where criminal proceedings have been 
taken in any Court, furnish the District J udge with a 
copy of the judgment or order of the trying Court and 
with copies of the judgments or orders, if any, of the 
appellate or revisional Courts thereon. 

(2) Wnere it is reported to the District Judge under 
sub-section (1) that cognizance of the alleged scheduled 
offence has not been taken or where the final judgment 
or order of the criminal Courts is one of acquittal, the 
District Judge shall forthwith withdraw any orders of 
attachment of property made in connection with the 
offence, or where security has been given in lieu of such 
attachment, order such security to be returned. 

(3) Where the final judgment or order of the crimi- 
nal Courts is one of conviction, the District Judge 
shall order that from the property of the convicted per- 
son attached under this Ordinance or out of the security 
given in lieu of such attachment, there shall be for- 
feited to His Majesty such amount or value as is 
found in the final judgment or order of the criminal 
Courts in pursuance of section 12 to have been procur- 
ad by the convicted person by means of the offence, 
together with the costs of attachment as determined 
by the District Judge and where the final judgment or 
order of the criminal Courts has imposed or upheld a 
sentence of fine on the said person (whether alone or 
in eonj unction with any other punishment), the District 
Judge may order, without prejudice to any other mode 
of recovery, that the said fine shall be recovered from 
the residue of the said attached property or of the secu- 
rity given in lieu of attachment. 

( 4) Where the amounts ordered to be forfeited or 
recovered under sub-section (3) exceed the value of the 
property of the convicted person attached, and where 
•the property of any transferee of the convicted person 


has been attached under section 6, the District Judge 
shall order that the balance of the amount ordered to 
be forfeited under sub-section (3) together with the 
costs of attachment of the transferee’s property as 
determined by the District Judge shall be forfeited to 
His Majesty from the attached property of the trans- 
feree or out of the security given in lieu of such attach- 
ment ; and the District Judge may order, without 
prejudice to any other mode of recovery, that any fine 
referred to m sub-section (S) or. any portion thereof 
not recovered under that sub- section shall be recovered 
from the attached property of the transferee or out of 
security given in lieu of such attachment. 

(5) If any property remains under attachment in 
respect of any scheduled offence or any security given 
in lieu of such attachment remains with the District 
Judge after his orders under sub-sections (3) and (4) 
have been carried into effect, the order of attachment 
m respect of such property remaining shall be forth- 
with wiihdiawn or as the case may be, the remainder 
of the security returned, under the orders of the Dis- 
trict Judge. 

^[(6) Every sum ordered to be forfeited under this 
section in connection with any scheduled offence other 
than one specified in item I of the Schedule to this 
Ordinance shall, after deduction of the costs of attach- 
ment as determined by the District Judge, be credited 
to the Government (being a Government referred to in 
the said Schedule) or local authority to which the 
offence has caused loss, or where there is more than 
one such Government or local authority, the sum shall, 
after such deduction as aforesaid, be distributed among 
them in proportion to the loss sustained by each.] 

[a] Sub' section (6) was added by the Criminal Law 
(1944 Amendment) Amending Ordinance, 1945 (14 
[XIV] of 1945), S. 3. [16-5-1^45]. 

Bar to other pro- 14. Save as provided in sec- 
ceedings* tion 11 and notwithstanding 

anything contained in any other law, — 

(a) no suit or other legal proceeding shall be main- 
tainable in any Court — 

(x) in respect of any property ordered to be forfeited 
under section 13 or which has been taken in recovery 
of fine in pursuance of an order under that section, or 
(i%) while any other property is attached under this 
Ordinance, in respect of such other property, — 
by any person upon whom a notice has been served 
under section 4 or section 6 or who has made an objec- 
tion under sub-section (4) of section 4 ; and 

(b) no Court shall, in any legal proceedings or 
otherwise, pass any decree or order, other than a final 
decree in a suit by a person not being a person referred 
to in clause (a), which shall have the effect of nullify- 
ing or affecting in any way any subsisting order of 
attachment of property under this Ordinance, or the 
right of the District Judge to hold security in lieu of 
any such order of attachment. 

15. No suit, prosecution or other legal proceedings 
Protection of action shall lie against any person 
taken. for anything in good faith 

done or intended to be done in pursuance of this Ordi- 
nance. 

THE SCHEDULE 
(See Section 2) 

Offences in connection loith which property is 
liable to be attached. 

1, An offence punishable under section 161 or sec- 
tion 165 of Indian Penal Coda ®'[or any conspiracy to 
commit or any attempt to commit or any abetment of 
such offence.] 

2. An offence punishable under section 406 h[or 
section 408] or section 409 of the Indian Penal Code, 
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where the property in respect of which the offence is 
committed is property entrusted by His Majesty s 
Government in the United Kingdom or in any part of 
His Majesty’s dominions or the Central or a Provincial 
Government or a department of any such Government 
or a local authority or a person acting on behalf of any 
such Government or department or authority. 

3. An offence punishable under section 411 or sec- 
tion 414 of the Indian Penal Code, where the stolen 
property in respect of which the offence is committed 
is property such as is described in the preceding item 
and in respect of which an offence punishable under 
section 406 h[or section 408] or section 409 of the su’d 
Code has been committed. 

-i. An offence punishable under section 417 or sec- 


tion 420 of the Indian Penal Code, where the person 
deceived is His Majesty Government in the United 
Kingdom or in any pari of His Majesty’s dominions or 
the Central or a Provincial Government or a depart- 
ment of any such Government or a local authority or 
a person acting on behalf of any such Go\ernment or 
department or authority. 

3, Any conspiracy to commit or any attempt to 
commit or any abetment or any of the ^‘[offences speci- 
fied m items 2, :) and 4.] 

[a] Added by the Criminal Law (1944 Amendmeni. 
Amending Ordinance, 1945 (14 [KlY] of 3945), H. 4 . 
[16-5-1945]. [b] Inserted^ ibid, [c] SubsUiuied, 
for the words “aforesaid offences.” 


[THE] CRIMMAL L&W AMENDMENT ORDINANCE. 19^6. 
(ORDINANCE NO, ¥I OF 1946^. 

[171% January, 1946.] 

An Ordinance to inake specml provision in regard to certain offences. 


Whereas an emergency has arisen which renders 
it necessary to make special provision in regard to 
certain offences ; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance. 

[a] Published in the Gazette of Indian, Extraordi- 
nary dated 17th January 1946. 

Short title, extent 1. (1) This Ordinance may 
and commencement, be called the Criminal Law 
Amendment Ordinance, 1946. 

(2) It extends to the whole of British India, and 
applies also to British subjects and servants of the 
Crown in any part of India and to British subjects who 
are domiciled in any part of India wherever they may 
be 

(3) It shall come into force at once. 

2. (l) In any trial of or inquiry by a Court into an 

Special rules of offence specified in the Schedule, 
evidence. the fact that an accused person 

is in possession, for which he cannot satisfactorily 
account, of pecuniary resources or property dispropor- 
tionate to his known sources of income, or that he has, 
at or about the time of the alleged offence, obtained an 
accretion to his pecuniary resources or property for 
which he cannot satisfactorily account, may be proved 
and may be taken into consideration by the Court as if 
it were a relevant fact within the meaning of the Indian 
Evidence Act, 1872. 

(2) Where in any trial of or inquiry by a Court into 
an offence punishable under section 161 or section 165 
of the Indian Penal Code it is proved that an accused 
person has accepted or obtained, or has agreed to accept 
or attempted to obtain, for himself or for any other 
person, any gratification (other than legal remuneration 
or any valuable thing from a person or the agent of a 
person seeking to obtain facilities for transport or hold- 
ing or seeking to obtain a contract from His Majesty’s 
Government in the United Kingdom or in any part of 
His Majesty’s dominions, or the Central or a Provincial 
Government or a department of any such Government 
or a local authority, or from any person acting on be- 
half of any such Government or department or autho- 
rity, it shall be presumed unless the contrary is proved 
that he accepted or obtained, or agreed to accept or 
attempted to obtain, that gratification or that valuable 
thing as the ease may be, as a motive or reward such 


as is mentioned in the said section 161 or, as the rase 
may be without consideration or for a consideration 
which he knows to be inadequate. 

Explanation — k’’or the purposes of this sub-section 
“transport*’ includes the carriage whether of persons 
or property of any description by vail, road, air, sea or 
inland waters. 

3. ('ll Notwithstanding anything to the contrary con- 

Spectal pi'ovisions tained in the Indian Penal Code 
regarding ptmisli- or the Code of Criminal Proce- 
ment dure 1S98, relating to sentences 

and the powers of Courts to impose sentences, where any 
person is found guilty of an offence specified in the 
Schedule the Court convicting him, whether or not it 
imposes a sentence of iraprisontoent, shall impose, in 
addition to such sentence of fine, if any as it would 
otherwise have imjjosed, a further sentence of fine which 
shall be equivalent to the amount of money or value of 
other property found by the Court to have been procur- 
ed by the convicted person by means of the offence. 

12 j Except where the offence of which the person is 
found guilty is an offence specified in item 1 or item 5 
of the Schedule, when it appears that the offence has 
caused loss to more than one Government referred to 
in the Schedule or local authority, the Court shall in 
its order of conviction record a finding indicating the 
amount of loss sustained by each such Government or 
local authority. 

(SJ When a person is found guilty at the same trial 
or in the same proceedings of one or more offences 
specified in item 1 or item 5 of the Schedule and of 
one or more offences specified in any of the other items 
of the Schedule, the Court shall in its order of convic- 
tion record a finding indicating separately the amounts 
procured by means of the two classes of offences. 

(4j Where an additional fine is imposed under sub- 
section flj for an offence, it shall, after deduction of 
the costs of recovery as determined by the Court, be 
credited to the Government (being a Government re- 
ferred to in the Schedule) or local authority to which 
the offence has caused loss, or where there is more 
than one such Government or local authority, be dis- 
tributed among them in proportion to the loss sustained 
by each : 

Provided that the provisions of this sub-section shall 
not apply in respect of any additional fine imposed for 
an offence specified in item 1 or item 5 of the Schedule, 
or in a case of the nature referred to in sub-section {3j, 
in respect of such portion of the additional fine as is 


Schedule I, Item 4 — Note 1 Burma. (Vol 33) 1946 Lah 406 (408, 412) : 48 Cri L 

[1] Word ‘Dominions’ includes Government of Jour 136 (DB). 
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equivalent to the amount found under that sub-section 
to have been procured by means of offences specified in 
those items. 

(o) Nothing in this section shall apply to any case to 
which the provisions of section 12 of the Criminal Law 
Amendment Ordinance, 1944 apply. 

The Schedule 
[-Sc<? s6ct%on& 2 (1) and 5] 

1. An offence punishable under section 161 or section 
165 of the Indian Penal Code or any conspiracy to com- 
mit or any attempt to commit or any abetment of such 
offence. 

2. An offence punishable under section 406 or sec- 
tion 408 or section 409 of the Indian Penal Code, where 
the property in respect of which the offence is commit- 
ted is property entrusted by His Majesty’s Government 
in the United Kiogdom or in any part of His Majesty’s 
dominions or the Central or a Provincial Government or 
a department of any such Government or a local au- 
thority or a person acting on behalf of any such 
Government or department or authority, 

3. An offence punishable under section 411 or sec- 


tion 414 of the Indian Penal Code, where the stolen 
property in respect of which the offence is committed is 
property such as is described in the preceding item and 
in respect of which an offence punishable under any 
of the sections mentioned in that item has been com- 
mitted, 

4. An offence punishable under section 417 or sec- 
tion 420 of I the Indian Penal Code, wheie the person 
deceived is His Majesty’s Government in the United 
Kingdom or in any part of His Majesty’s dominions or 
the Central or a Provincial Government or a department 
of any such Government or a local authority or a person 
acting on behalf of any such Government or department 
or authority. 

5. An offence punishable under the Hoarding and 
Profiteering Prevention Ordinance, 1943 or under any 
lule made or deemed to have been made under the 
Defence of the India Act, 1939 or any conspiracy 
to commit or any attempt to commit or any abet- 
ment of such offence. 

6. Any conspiracy to commit or any attempt to 
commit or any abetment of any of the offences specified 
in items 2, 3 and 4. 


[THE] CURRENCY ORDINANCE, 19^0, 

(ORDINANCE NO. I¥ OF 1950)^ 

[ 2 m July, IHO] 


An Ordinance to provide for the issue and yutiinq into circulation of Government of 
India One Bupee Notes, 


Whereas an emergency has arisen which renders it 
necessary to provide for the issue and putting into cir- 
culation of Government of India one rupee notes; 

Now, Therefore, in exercise of the powers conferred 
by section 72 of the Government of India Act as set out 
in the Ninth Schedule to the Government of India Act, 
1935, the Governor General is pleased to make and 
promulgate the following Ordinance: — 

[a] Published in the Gazette of India Extraordinary 
dated 24th July 1940, 

The Ordinance has been amended by Act VI of 1943 
and partly repealed, by Act VI of 1945. 

See the Legal Tender {Inscribed Notes) Ordinance, 
1942 (59 [LIX] of 1942) S. 2. 

Short title, extent 1 . (I j This Ordinance may be 

mid commencement, called the Currency Ordinance, 
1940. 

(2) li, extends to the whole of British India. 

(3) It shall come into force at once. 

2. Notwithstanding anything contained in the Re- 

Qovernment of serve Bank of India Act, 1934, 
India one rupee the Central Government may 
fioies issue Government of India 

notes of the denominational value of one rupee, and any 


such note shall be current in British India in the same 
manner and to the same extent and as fully as the 
silver coin called the Government rupee issued under 
the provisions of the Indian Coinage Act, 1906, shall 
be legal tender in British India for the payment of any 
amount and shall be deemed to be included in the ex- 
pression “rupee coin” for all the purposes of the Reserve 
Bank of India Act, 1934 : 

Provided that a Government of India one rupee note 
issued under this Ordinance shall be deemed not to be 
a currency note for any of the purposes of the Preserve 
Bank of India Act, 1934, 

Amendment of 3. [Repealed by th* Repealing 
sections 36, and S8, and Amending Act, 1945 (6 

Act II of 1934. of 1945) S. 2 and Sch. I.) 

[16 4-1945)] 

4. The provisions of sections 489 A, 48 9B, 4890 

Application of ®'[489 D and489 E] of the Indian 
Indian Penal Gode, Penal Gode shall apply in respect 
of notes issued under this Ordinance as they api^ly in 
respect of currency notes and bank notes. 

[a] Substituted ioi ^‘and 489-D” bv the Indian Penal 
Code (Amendment) Act, 1943 (6 [VI] of 1943), S, 3. 
[26-3-1943] 


[THE] ESSENTIAL SERVICES (MAINTENANCE) ORDINANCE. 1941 
(ORDINANCE NO. XI OF 1941). 
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[THE] ESSENTIAL SBEVIOES (MAINTENANCE) ORDINANCE, 1941, 
(ORDINANCE NO. XI OP 1941)^ 


[:Wih December i 19 ih] 

An Ordinance io m'lle provision for the maintenance of certain ossential services. 


Wheel AS an eniergencsy has arisen v/hich renders 
it necessary to make provision for the maintenance of 
certain essential services ; 

Now, Therefore, in exercise of the powers conferred 
by section 72 of the Government of India Act as set out 
in the Ninth Sebeduie to the Government of India Act, 
I935j the Governor General is pleased to make and pro- 
mulgate the following Ordinance: — 

[a ] Published m the Gazette of India, Extraordinary 
dated 20th December 1941. 

The Ordinance was applied to British Baluchistan, 
-see Notification No. I-W, dated 8-1-1942, Gazette ol 
India, 1942, Part 1, page 80 ; and -feo certain Balueli 
Tribal Areas, see Notification No. 7-W, dated 22-1-1942, 
Gazette of India, 1942, Part I, page 173. 

The Ordinance has been amended by Ordinance 
No. 26 of 1942, Ordinance No, 38 of 1942 and Ordinance 
No. 2 of 1943. 

Short title, e.v- i. fij This Ordinance may be 
t'jnt and commence^ called the 3‘lssentiai Services 
mmt, (Maintenance) Ordinance, 1941 

(2; It extends to the whole of British India. 

It shall come into force at once. 

2. In this Ordinance, unless there is anything repug- 
Inierp relation. nant in the subject or context, 
“employment’' includes employment of any nature and 
whether paid or unpaid. 

This Ordinance shall apply to all employment 
Employment io under the Crown and to any em- 
which this Ordi~ ployment or class of employment 
nance applies, which the Central Government 

or a Pioviucial Government, being of opinion that such 
employment or class of employment is essential for secur- 
ing the defence of ®[India], the public safety, the main- 
tenance of public order or the efficient prosecution of 
war, or for maintaining supplies or services necessary 
to^the life of the community, may by notification in the 
official Gazette, declare to be an employment or class of 
employment to v^hich this Ordinance applies. 

[a] Substituted for “British India” by the India 
Independence (Adaptation of Central Acts and Ordi- 
nances) Order, 1948 [23-4-1948]. 

4, (1) ^[In respect of any employment under the 
Power to order the Government under 

persons engaged in 

certain employments 8,re ernploypd or an 

to remain in sped- authorized m this behalf 

feed areas. by that Government, and] in 


respect of any employment or 


class of employment under section 3 to be an employ" 
ment or class of employment to which this Ordinance 
applies, the Government making the declaration, or an 
oiheer authorised in this behalf by that Government, 
may, bo general or special order, direct that any person 
or persons engaged in such employment shall not 
depart out of such area or areas as may be specified 
in such order. 

(ti) An order made under sub-sect'on (l) shall be 
published in such manner as the Government or officer 
making the order considers best calculated to bring it 
to the notice of the persons affected by the order. 

[a] Inserted by the Essential Services (Maintenance) 
Amendment Ordinance, 1942 (26 [XXVI] of 1942). 
S. 2. [28-5-1942]. 

5. Any person engaged in any employment or class 
employment to which this 
^ ' Ordinance applies who — 

(a) disobeys any lawful order given to him in the 
course of such employment, or 

(h) without reasonable excuse abandons such em- 
ployment or absents himself from work, or 

(c) departs from any area specified in an order under 
sub-section (1) ol section 4 without the consent of the 
authority making that order, 

and any employer of a person engaged in an employment 
or class of employment declared under section 3 to be an 
employment or class of employment to which this 
Ordinance applies, who without reasonable cause — 

(i) discontinues the employment of such person, or 

(i%) by closing an establishment in which such 

person is engaged, causes the discontinuance of his 
employment, 

is guilty of an offence under this Ordinance. 

^{Explanation 1. — The fact that a person appre- 
hends that by continuing in his employment he will ba 
exposed to increased physical danger is not a reason- 
able excuse within the meaning of clause (h). 

Explanation 2 , — A person abandons his employment 
within the meaning of clause (h) who, notwithstanding 
that it is an express or implied term of his contract of 
employment that he may terminate his employment 
on giving notice to his employer of his intention to do 
BO, so terminates his employment without the previous 
consent of his employer.] 

[a] Explanations 1 and 2 were added to S. 5 by the 
Essential Services (Maintenance) Amendment Ordi- 
nance, 1942 (26 [XXVI] of 1942), S. 3. [28-5- 
1942]. 


Section 3 — Note 1 

[1] It is quite sufficient for the Government to declare 
that all services under the Municipality come within the 
Ordinance as essential. Particular services need not be 
declared. (Vol 30) 1943 Bom. 314 (316); 45 Cri L. Jour 

3^61 (DB). 

Section 5 — Note 1 

[Ij Section 5 (b) applies only to individual cessation 
of work but not to a strike. (Vol 31) 1944 Bom 248 
(250) ; IDE (1944) Bom 437 : 46 Cri L Jour 208 (DB). 
(Obiter 0 

[21 Where a member of the A. E. P. service sub- 
mitted his resignation to his immediate superior, who 
asked him to surrender his uniform and equipment 
and assigned no duties to him after that date on 
the ground that the letter of resignation was pending 
before the authorities, it could not be said that the 
member was guilty of the ofience of abandoning his 


employment without reasonable cause or absenting 
himself from work. (’47) 48 Or. L J 476 (477) (Cal). 

[3] Accused, a first aider in A. E. P. — Fever result- 
ing from anti-cholera injection followed by swelling in 
legs held not reasonable excuse for abandoning employ- 
ment though might be justification for applying for 
leave. (Vol 31) 1944 Mad 20 (21) : 45 Cri L Jour 272, 

[4] The accused, an Assistant Public Prosecutor, 
sent in his resignation partly as a protest against the 
repressive policy of the Government and partly with a 
view to take active part in the civil disobedience move- 
naent. He did not discharge any duties connected with 
his office after that date and he left the station before 
his resignation was accepted. It was held, that it was 
a clear case of abandonment by the accused of his 
employment and he was therefore guilty of an ofienca 
punishable under S. 5 (b) read with S. 7 (1). (Vol 31) 
1944 Mad 132 (133) : 45 Cri L Jour 531. 
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6. (1) The Central Government or, *■[* *«•»»] 
Regulation o f ^ Provincial Government may 
wages and condl- rules regulating or em- 

tiow of aermce. Powetmg a specified authority 
to regulate the wages and otner 
conditions of service of persons or of any class .of 
persons engaged in any employment or class of employ- 
ment declared under section 3 to be an employment or 
class of employment to which this Ordinance applies. 

(2) When any such rules have been made or when 
any directions regulating wages or conditions of service 
have been given iby an authority empowered by such 
rules to give them, any person failing to comply there- 
with is guilty of an ofience under this Ordinance. 

[a] The words “with the previous sanction of the 
Central Government*’ were omitted by the Es- 
sential Services (Maintenance) i Amendment Ordi- 
nance. 1942 (26 [XXYl] of 1942), S. 4, [28-5- 
1942.] 


7. (IJ Any person found guilcy of an oSence under 


Penalties and ’pro- 
oedAire. 


this Ordinance shall be punish- 
able with imprisonment for a 
terra which may extend to one 


year and shall also be liable to fine. 


(2) Where the person accused of an offence under 
this Ordinance is a company or other body corporate, 
every director, manager, secretary or other officer 
thereof shall, unless he proves that the offence was 
committed without his knowledge or that he exercised 
due diligence to prevent the commission of the offence, 
ibe liable to the punishment provided for the offence. 


(3) No Court shall take cognizance of any offenc^^ 
under this Ordinance except upon complaint in writing 
made by a ^■[servant of the Crown] authorised in this 
behalf by the Central or a Provincial Government. 

^[(^) Notwithstanding anything contained in the 
Code of Criminal Procedure, 1898, an offence under 
this Ordinance shall be cognizable.] 

[a] These words were substituted for the word 
“person” by the Essential Services (Maintenance) 
Amendment Ordinance, 1943 (2 [II] of 1943), S. 2. 
[9-1-1943.] [b] Sub-section (4) was added by the 

Essential-Services (Maintenance) Amendment Ordi- 
nance, 1942 (2G [XXVI] of 1942), S. o. [28-5- 
1942.] 

8. No suit, prosecution or other legal proceeding 


Bar of legal pro- 
ceedings. 


shall lie against any person for 
anything which is in good faith 
done or intended to be dona 


under this Ordinance or the rules made thereunder. 


^[9. Nothing contained in this Ordinance or in any 
Saving of effect declaration or order mads there- 
of laios imposing under shall have effect in dero- 
liabihty to national gation of any provision of law 
service, for the time being in force im- 

posing upon a person engaged in an employment or 
class of employment to which this Ordinance applies 
any liability to be called up for national service or to 
undertake employment in the national service.] 

[a] This section was substituted for the original 
section 9, by the Essential Services (Maintenance) 
Second Amendment Ordinance, 1942 (XXXVIII [38] 
of 1942), S. 2 L28-7'1942]. 


THE EXCESS PROFITS TAX ORDINAflCB, 19^3. 

(ORDINANCE NO. X¥I OF 1948.)^ 

[17th May IMS.] 

An Ordinance to make certain provisions in connection with the tax on excess profits, 

WheEBAS an emergency has arisen which renders Province with modification, see Orissa Government 
it necessary to make certain provisions m connection Notification No. 16449 f (o) dated 4*8-1943. 
with the tax on excess profits : The -Ordinance has been amended by the Indian 

Now THEEBFOBB, in exercise of the powers confer- Finance Act, 1944 and Ordinance No. 20 of 1945; and 
ared by section 72 of the Government of India Act, as it has been partially repealed by Ordinance No. 1 of 
set out in the Ninth Schedule to the Governm<=nt of 1946. 

India Act, 1935, the Governor-General is pleased to Short title, extent 1. (1) This Ordinance may 
make and promulgate the following Ordinance : — and commencement, be called the Excess Profits Tax 

[a] Published in the Gazette of India, Extraordinary, Ordinance, 1943, 
dated 17th May 1943, {^) extends to the whole of British India. 

The Ordinance was applied to British Baluchistan, (3) It shall come into force at once. 
see Notification No. 32-W, dated 27-5-1943, Gazette of 2. (1) When excess profits tax charged under the 

India, 1943, Part I, page 560; to the Darjeeling 6is- Deposits in con- provisions of the Excess Profits 

tricts and the partially excluded areas of the Mymen- nection with pay Tax Act, 1940, in respect of any 
singh District with effect from 17-5-1943, see Bengal ments of excess pro- chargeable accounting period 
Government Notification No. 821 A. B. dated 15-6- fits tax. ending after the 31st day of 

1943; and to the partially excluded areas of the Orissa December 1942, becomes payable under that Act after 

Section 7 — Note 1 the powers and duties which were assigned to the 

[1] On 12-9-1942, the Government of Bombay de- GoUector were to be exercised and performed by W 

dared employment m connection with the Ahmedabad with effect from 7-9-1942 i. e, from the date on 

Municipality to be employment coming under the Ordi- which be took charge from the Collector : Held, 

nance and authorised its Administrator to make orders that W was not properly appointed and was not 
and complaints in respect of offences under the Ordi- the Administrator when he issued the orders or 
nance by any employee of the Municipality. On 7-9- filed the complaint which were therefore incompetent ; 
1942, W took charge as the Administrator of the and that the part of the notification of 5-10-1942, 
Municipality from the Collector and on 15-9-1942 seeking to give retrospective effect to the appointment of 
passed an order calling on all employees of the munici- TV could have no effect to validate the complaint. (Vol 
pality to work properly and carefully and to dispose 30) 1943 Bom 314 (316, 317) : 45 Ori Ii Jour 361 (DB). 
•expeditiously of all tasks which had been or might be [2] Where the Commissioner ^of 
lawfully assigned to them in the course of their em- authorised under S. 7 (3) to file complaints, the Court 
ployment. The accused was not willing to perform any has no jurisdiction to take cognizance of an offence 
work and accordingly a complaint was filed against under the Ordinance on a charge-sheet filed by a Sub- 
Mm by W on 16-9-1942. By a notification dated Inspector of Police. (Vol 31) 1944 Mad 20 (21, 22) : 45 
5-10-1942, the Government of Bombay directed that Cri D Jour 272. 
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assessment made under section 14 of that Act, the 
person liable to pay such excess profits tax shall depo- 
sit with the Central Goveinment, before such date as 
may be specified in a notice in this behalf in such 
form as may be prescribed by rul6s made under sub- 
section (5) issued to him by the Excess Profits Tax 
Officer, a further sum equal to one fifth of the amount 
of the said excess profits tax: and the provisions of 
section 10 of the Indian Finance Act, 1942, shall, 
save in so far as they are inconsistent with this section, 
apply in respect of such deposits as they ajiply in res- 
pect of the voluntary deposits for which provision is 
made m ihe said section 10. 

^[Provided that, m respect of any chargeable ac- 
counting period ending after the blet day of December 
1943, the provisiona of this sub section shall have eflect 
as if, in rdation to any person who is a company, lor 
the words ‘one fifth’ the words ‘nineteen- sixty fourths’ 
were substituted and as if, in relation to any other 
person, for the words ‘one- fifth’ the woids ‘seventeen- 
sixty fourths* were substituted :] 

h [Provided further that, in respect of any charge- 
able accounting period ending after the 31et day of 
December 1944, the provisions of this sub-section as 
modified by the first proviso shall have eSect as if for 
the words'nineteen sixty fourths’ the figures ‘37/12bth8’ 
were substituted : ] 

® [Provided further that, if in respect of any chargeable 
accounting period ending after the 31st day of December 
1943 a person who has deposited a further sum equal to 
seventeen-sixsyfourtiis of the excess protfits tax payable 
shows that the amount of the income tax and super- 
tax payabio in respect of tbe excess profits arising in 
such period exceeds fifteen-sixtyfourtbs of the amount 
of the excess profits tax iiayable, so much of tbe deposit 
shall be refunded aS will secure that the total of the 
deposit made and the income-tax and super-tax pay- 
able in respect of the excess profits arising in such 
period does not exceed one- half of the excess profits tax 
payable;] 

^[(lAJ In respect of any chargeable accounting period 
ending after the 31st day of December 1943, in respect 
of which a provisional assessment of excess profits tax 
is made under section 14A of the Excess Profits Tax 
Act, 1940, the person liable to pay such excess profits 
tax shall deposit in tbe manner laid down in sub- 
section (1) further sum equal to nineteen.sixty 
fourths of the amount of the said excess profits tax if 
such person is a company and seventeen-sixtyfoucths of 
the said amount if such person is not a company, and 
the provisions of sub-seotions (6) and of the said 
section 14A shall apply to any payment made under 
this sub-aeotion as they apply to a payment of excess 
profits tax :] 


^^[Provided that, in respect of any chargeabie ac'^ 
counting period ending after the 31st day of December 
1944, the provisions of this sub-section shall have eSect 
as if for the words ‘nineteen sixty fourths’ the figures 
‘o7/128tba’ were substituted ] 

(':!) The provisions of sub section ( 1) of section 30 of 
the Indian Finance Act, 1942, in so far as they enable 
the making of voluntary deposits, shall cease to have 
effect except in relation to excess profits tax charged 
in respect of a chargrable accounting period ending on 
the 31st day of December 1942, or earlier. 

(3) Any further sum such as is referred to in sub- 
section (i) deposited in accordance with that sub- 
section 'Shall be repaid by the Central Government 
within twelve months of the date of termination of the 
present hostilities or within twenty- four months of the 
date on which the deposit was made, whichever is 
later 

Aij The provisions of law applicable to the payment 
and recovery of excess profits tax contained in sec- 
tions 45 and 46 [except sub-sectionsf ijand (lA) there- 
of] of the Indian Income-tax Act, 1922, as appilied by 
section 21 of the RxcoaS Profits Tax Act, 1940, shall 
apply to the payment and recovery of the deposits re- 
quired by f'rsnb section (1) ov (lA) of this section] as 
if the notice referred to in sub-se-tion (1) oi this section 
were a notice of demand under section 29 of the Indian 
Income tax Act, 1922, and as if a default m making 
payment of such deposit were a default in making pay- 
ment of excess profits tax. 

(5) The power to make rules for carrying out the 
purposes of section 10 of tbe Indian Finance Act, 
1942, conferred by sub-section {S) of that section shall 
include a power to make rules for carrying out the 
purposes of this section. 

[a] Tbe first and third provisos were added by the 
Indian Finance Act, 1944, S. 8* (3). [31-3-1944]. [b] 
Ths second pioviso was inserted by the Excess Profits 
Tax (Amendment) Ordinance, 1945 {XX [20] of 1945), 

S. 2 [30-6 1945]. [c] Sub section (lA) was mserted 
by the Indian Finance Act, 1944, S. 8 (3). [d] This 
proviso was added to sub-section (lA) by Ordinance 
No. 20 of 1945. [e] These words were subsMuied for 
the words “sub-section (1) of this section” by the 
Indian Finance Act, 1944, S. 8 (3). 

3. [Insertion of new section 14A in Act XV of 1940.] 
Eei)ealed by ihe Repealing Ordinance 1946 (1 [I] 
of 1946), S. 2 and Scfu [5-R1946], 

4 [Amendment of rule 12, Schedule I, Act XV of 
1940.] Repealed by the Repealing Odinajice, 1946 (1 
[X] of 1946), 8. 2 and Sch, [5-1 1946] • 

5, [Amendment of rule 3, Schedule II, Act XV of 
1940.] Repealed by ihe Repealing Ordinance, 1946 (J 
[I] of 1946), S. 2and Sch. lo^R1946], 
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ITHEJ HIGH DENOMINATION BANK NOTES (DEMONETISATION) ORDINANCE, 194G. 

(ORDINANCE No. HI OP 1946);^ 

[12th January^ 1946] 

An Ordinance io prowde for the demonetisation of certain high denomination hank notes. 
WHEKEASan emergency has arisen whicli makes it (Declaration of Holdings) Ordinance, 1946 is presented 


necessary to provide for the demonetisation of certain 
high denomination bank notes 
Now, THEBEFORE, in exercise of the powers con- 
ierred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordi- 
nary dated 12th January 1946. 

1.(1) This Ordinance may he called the High 
Short title, extent Denomination Dank Notes 
and commencement. (Demonetisation) Ordinance, 
1946. 

12] extends to the whole of British India. 

(3) It shall come into force at once. 

Interpretation. 2 In this Ordinance,— 

{a) “bank” means a banking company as defined in 
section 277F of the Indian Companies Act 1913 and 
includes any branch of a bank ; 

(h) “bank note” includes all currency notes of the 
Government of India issued either by the Central 
Government or by the PiCserve Bank ; 

fcj “high denomination banknote” means a bank 
note of the denominational value of five hundred 
rupees, one thousand rupees or ten thousand rupees, 
fdj “ Reserve Bank” means the Reserve Bank of 
India ; 

{e) “scheduled bank” means a bank included in the 
Second Schedule to the Reserve Bank of India Act, 
1934. 

3. On the expiry of the 12th day of January 1940 
High denomxna' all high denomination bank 

tion hank notes to cotes shall, notwithstanding 
cease to be legal anything contained in section 26 
tender. of the Reserve Bank of India 

Act, 1934 cease to be legal tender in payment or on 
account at any place in British India. 

4. Save as provided by or under this Ordinance, no 
Prohibition of person shall after the 12th day 

transfer and re- of January 1946 transfer to the 
ceipt of high deno- possession of another person or 
mmaiion bank receive into his possession from 
notes, another person any high deno- 

mination bank note. 

5. (1) A bank, other than a scheduled bank, may 
Exchange of high obtain from the Reserve Bank 

denomination hank or a scheduled bank an equiva- 
notes held by banks lent amount in bank notes of 
and Government the denominational value of 
treasuries. one hundred rupees in exchange 

for the high denomination baiA notes declared by it 
in the returns under the Bank Notes (Declaration of 
Holdings) Ordinance, 1946, and tendered for such 
exchange, or if it so desiresi a credit of that amount 
with the Reserve Bank or a scheduled bank, 

(2) A scheduled bank or a Government treasury may 
obtain from the Reserve Bank an equivalent amount 
in bank notes of the denominational value of one 
hundred rupees in exchange for any high denomination 
bank notes tendered for such exchange which have 
been declared by it in the returns under the aforesaid 
Ordinance or which have been received by it in ex- 
change under this Ordinance, or if a scheduled bank so 
desires, a credit of that amount with the Reserve Bank, 

(3) Notwithstanding anything to the contrary in the 
foregoing provisions of this section, where the first 
return referred to in 38)tion4 of the Bank Notes 


in the manner provided m the proviso to sub secfion 
(2) of that section, the exchange referred to in this 
section may be efieeted only with the Reserve Bank at 
Bombay. 

(4) The copies of the returns given back under sub- 
section ot (4) section 4 of the aforsaid Ordinance shall 
accompany the first application for the exchange of 
high denomination bank notes under this section. 

6, (J) Notwithstanding anything to the contrary 
Exchange of high contained in the Reserve Bank 
denomination bank of India Act, 1934 any high 
notes held bi/ other denomination bank note held by 
persons. a person other than a bank or 

Government treasury shall after the i2th day of Janu- 
ary 1946 be exchanged only on tender ot the note for 
exchange by the owner thereof in the manner provided 
in this section. 

(2) Every such owner of a high denomination bank 
note desiring to tender it for exchange shall prepare 
in the form set out in the Schedule or m a form as 
near thereto as may be, three copies of a declaration 
signed by him giving in fullthe particulars required by 
that form, and shall, within ten days after the com- 
mencement of this Ordinance, deliver such copies in 
person together with the high denomination bank 
notes he desires to exchange to a branch of the Reserve 
Bank or to a scheduled bank or to a Government trea- 
sury *• 

Provided that If such owner resides in a place not 
within convenient reach of any such branch, bank or 
treasury or if by reason of age, infirmity or illness he 
is unable to attend thereat, or if the provisions of sub- 
section are (9j applicable to him he may forward the 
high denomination bank notes he desires to exchange 
with the three copies of his declaration by insured post 
to the Reserve Bank at Bombay, Calcutta or Madras at 
any time within fourteen days after the commence- 
ment of this Ordinance. 

(3) Every declaration under this section shall, for 
the purpose of identifying the person making it, be 
attested either by his banker or by a salaried magis- 
trate or a Justice of the Peace or a police officer not 
below the rank of Inspector of Police. 

(^4^ Where a person applies under this section for 
the exchange of high denomination bank notes in more 
than one instalment or at more than one branch of the 
Reserve Bank, scheduled bank or Government treasury 
or on more than one day, he shall give in the declara- 
tion which shall accompany every such application 
full particulars of other applications made by him. 

The person who signs any declaration under this 
section shall be deemed for all purposes to be the 
owner of the high denomination bank notes to which 
it relates, and if it is proved that he is not in fact the 
owner of such bank notes, he and the owner thereof, 
unless in the case of the latter he can prove that the 
declaration was made without his knowledge, shall be 
deemed to have contravened the provisions of sec- 
tion 4. 

(6) Unless it appears that the declaration has not 
been completed in all material particulars, the Reserve 
Bank, scheduled bank or Government treasury, as the 
case may be, to which an application for exchange of 
high denomination bank notes is made under this 
section shall exchange the said notes for an equivalent 
value of Bank notes of the denomioationai value of one 
hundred rupees, or if the applicant so desires, for the 
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credit of an equivalent amount to his account with a 
banl?. ^ , . 

(7) Where it appears that the declaration has not 
been completed in all material particulars, the Reserve 
Bank, scheduled bank or Government treasury, as the 
case may be, to which such application as aforesaid is 
made, shall, unless the applicant is able to supply the 
omission without delay, refuse to accept and excnange 
the bank notes to which the declaration relates, and 
if it does so lefuse, shall leturn one copy of the decla- 
ration to the applicant after entering thereon the^date 
on which it is presented, and shall refer the applicant 
to the Central Government to which it shall forward a 
3 opy of the declaration with a brief statement of the 
reasons for refusing to excbange the bank notes. 

(S } The Central Government may require any appli- 
cant referred to it under sub- section {7} to amplify his 
declaration to such extent and in respect of such parti- 
culars as it thinks fit, and may unless the applicant is 
able fully to comply with such requirement, refuse to 
sanction the exchange of the high denomination bank 
notes to which the declaration relates. 

(S) Notwithstanding anything to the contrary in the 
foregoing provisions ot this section, no high denomi- 
nation bank notes exceeding in value ten lakhs oi 
rupees held by any person shall be exchangeable under 
this section except with the Reserve Bank at Bombay, 
Calcutta or Madras. 

(10) The Central Government or any person or 
authority authorised by it in this behalf may for suffi- 
cient reason extend^ in any particular case the period 
during which high denomination notes may be ten- 
dered for exchange under this section. 

[a] By Fmanee Department notification No, F. S (1)- 
F 1/46 dated 19-1-1946, the Central Government 
authorised the Reserve Bank, every Scheduled Bank 
and every Government Treasury to extend the period 
to 26th January 1946, sec Gazette of India, Extra- 
ordinary 1946, page 77. 

7. (1) Whoever knowingly makes in any declaration 
under section 6 any statement 
Penaliies, which is false or only partially 
' true or which he does not believe 
to be true, or contravenes any provision of this Ordi- 
nance or the rules made thereunder, shall be punishable 
with imprisonment for a term which may extend to 
three years or with fine or with both. 

(2) Where the person committing an offence punish- 
able under sub-section is a company or other body 
corporate, every director, manager, secretary or other 
officer or agent thereof shall, unless he proves that the 
offence was committed without his knowledge or that 
he exercised all due diligence to prevent such commis- 
sion, be deemed to be guilty of the offence. 

(3) No prosecution for an offence punishable under 
this section shall be instituted except with the previous 
sanction of the Central Government. 

Notwithstanding anything In section 32 of the 
Code of Criminal Procedure, 1898, a Presidency Magis- 
trate or a Magistrate of the first class trying an offence 
punishable under this section may impose a fine exceed- 
ing one thousand rupees. 


8. All banka and Government treasuries shall be 
Closing of banks closed for the transaction of all 

and Govern m e nt business on the 14th day of Janu- 
treasunes, ary, 1946, and that day shall for 

the purposes of the Negotiable Instruments Act, 1881 be 
deemed to be a public holiday notified under that Act. 

9. No suit, prosecution or other legal proceeding shall 


Bar of legal pro- 
ceedmgs. 


lie against any person for any- 
thing done or in good faith 
intended to be done under this 


Ordinance. 


10, Notwithstanding anything contained in section 6 


Condonation of 
attain offences un- 
der Ordinance IT of 
1916, not involving 
high dcnoviinatmi 
hank noU s. 


of the Bank Notes (Declaration ot 
Holdings) Ordinance, 1946, where 
a bank which at the close of 
business on the 11th day o! 
January, 1946, held no high 
denomination bank notes (as 
defined in this Ordinance) fails 


to present the first return referred to in section 4 of that 
Ordinance, it shall be deemed not to have committed 


an offence under that Ordinance. 


11. The Central Government may make rules tc 
Power to make provide for any matter for which 
rules. it deems provision necessary or 

expedient in order to give effect to the purposes and 
provisions of this Ordinance, and without prejudice to 
the generality of the foregoing power, such rules may 
provide for the manner in which and the conditions 
subject to which high denomination bank notes brought 
or sent into British India after the commencement of 
this Ordinance or which are held outside British India 


may be exchanged. 


THE SCHEDULE 

(See section 6) 

Form of Declaration 

1 . Name of declarant. 

2. Status of declarant as owner of the bank notes to 
which this declaration relates, whether individual, 
Hindu undivided family, company, firm, local authority 
or other association of persons. 

3. Address. 

4. District or circle in which declarant is assessed to 
income-tax. 

5. If declarant is engaged in business, profession or 
vocation, name in which carried on or in the case of a 
firm, the firm’s name. 

6. Principal place of business, profession or vocation 
of declarant, location and style of each branch. 

7. Name and address of each partner, if declarant is 
a firm. 

8. Name and address of each firm or firms, if decla- 
rant is a partner in a firm. 

9. If declarant is a salaried person, amount of the 
salary per annum. 

10. If declarant is a Government servant, Govern- 
ment Department and post held. 

11. If declarant is a retired Government servant, last 
post held, the Government Department under which 
such post held and date of retirement. 

12. If declarant is a retired servant of a non-Gov- 
ernment employer, particulars of last post held. 

13. If declarant is not a retired employee, particulars 
of former profession or vocation. 

If declarant is a lady, name of husband ox guardian 
and his address. 

If declarant is aladr^itha vocation, or employment, 
particulars. 

14. Particulars of high denomination notes ten- 
dered: — 

Denomination Numbers^< Total value 

Bs. 500 Bs. 

1^000 >FList to be 

10,000 attached separately. 

15. Eeasons for keeping above amount in high deno- 
mination notes rather than in current account; fixed 
deposit or securities. 

16. When and from what source did declarant come 
into possession of hank notes now tendered? 

17. If notes in question represent re- import of bank 
notes sent out of British India quote number and date 
of Reserve Bank of India’s icence. 



[APP] 


[THE] INCOME-TAX ETC. ORDINANCE, 1942 


8881 


18. Does the value of bank notes now tendered repre- 
sent business profits in whole or in part? If so, speciy 
name of business and year or years in which such 
profits made and place of business. 

19. If amount in 18 above is in excess of profits 
referred to therein, indicate the source of excess with 
evidence in support. 

20. Has any other declaration been made by decla- 
rant or on his bebalf elsewhere? If go, state full parti- 
culars. 

I/We hereby declare that the particulars furnished 
above are full, true and correct to the best of my/our 
knowledge and belief. I/We further declare that the 
bank notes tendered herewith belong to me/us and are 
not benami holdings. 

I/We undertake to advise the Reserve Bank of India, 
Bombay, if any other high denomination bank notes 


are tendered for exchange by me/as for exchange at 
any other station(s). 

Date Signature 

Permanent address 

I/We (if Bank) hereby testify that I/We know the 
declarant and certify that the above declaration was 
signed in my/our presence. 

Seal 

Date Signature 

Designation 

I/We (if an Office of the Reserve Bank of India) 
hereby acknowledge the receipt of the high denomina- 
tion bank notes tendered by with the 

above declaration at ••• p.M. today. 

Date Signature 

Designation of receiving authority 
Seal 


[THE] INCOME-TAX AND EXCESS PROFITS-TAX (EMERGENCY) ORDINIICE, m2 

(ORDINANCE NO. LX OF 1952)^ 

[IMh Novemher^ 194:2.] 

An Ordinance to remove certain difficulties caused hy the destruction of documents and record^ 
'pertaining to the collection of Income-tax and Excess Frofits Tax. 


Whereas an emergency has arisen which makes 
it necessary to remove certain difficulties caused by 
the destruction of documents and records pertaining 
to the collection of Income-tax and Excess Profits Tax; 

Now, therefore, in exercise of the powers conferred 
by section 72 of the Government of India Act, as set 
out in the Ninth Schedule to the Government of India 
Act, 1935 the Governor-General is pleased to make 
and promulgate the following Ordinance ; — 

[a] Published in the Gazette of India, Extraordinary 
dated 14th November 1942. 

This Ordinance was applied to all the partially ex- 
cluded areas of the Orissa Province: See Orissa Govern- 
ment Notification No. 986-E (c) dated 20-1*1943. 

So much of the Ordinance as pertains to the collec- 
tion of income-tax shall apply to the Chhittagong 
Hill-tiaets with effect from 14-1-1943, subject to 
certain exceptions, see Bengal Government Notifica- 
tion No. 3— P. R. I. dated 11-1-1943. 

Short title and I* (I) This Ordinance may be 
commencement. Called the Income-tax and Ex- 
cess Profits Tax (Emergency) Ordinance, 1942. 

(2) It sh^ll come into force at once. 

2. (1) Where documents or records pertaining to the 

Tower to issue assessment, collection or payment 
notices and to secure of income-tax or excess profits 
returns. " tax have been damaged, lost or 

destroyed as a result of riot or civil commotion the 
authority authorised under the Indian Income-tax 
Act, 1922 or the Excess Profits. Tax: Act, 1940 as the 
case rcay be, to issue any notice for any of the purposes 
of either Act may, notwithstanding anything contained 
in either of the said Acts, and notwithstanding that 
such notice has already been issued, or has already 
been issued and has been or is alleged to have been 
complied with, or where such notice has already been 
issued, that the time within which the notice is to be 
issued has already expired, reissue such notice, and 
any notice so reissued shall in all respects have the 
same effect as if it were the original notice, and any 
proceedings that could have been taken in pursuance of 

Preamble— Note 1 

1. This Ordinance as amended by Ordinance No. 16 
[XXI] of 1945 is intra vires. (Vol 34) 1947 Bom 
aso (381)HDB). 

Section 2 — Note 1 

1, ‘Deeming’ a past event or thing to be something 


or subsequent to the original notice may be taken in 
like manner in pursuance of or subsequent to the notice 
so re-issued : 

Provided that in respect of assessments or reassess- 
ments made in the course of any proceedings taken 
under the powers eonierred by this sub-section the 
periods of eight and four years mentioned in sub-sec- 
tion {2 j of section 34 of the Indian Income-tax Act 
1922, shall be deemed to commence on and to run 
from the date on which the notice under sub-section 
(2) of section 22 or sub-sectiou (1) oi section 34 of that 
Act is reissued under the powers conferred by this 
sub-section : 

Provided further that where a person proves to the 
satisfaction of the Income-tax OfiScer or the Excess 
Profits-Tax Officer, as the ease may be, that ha has 
already been assessed in respect of the income or the 
excess profits in respect of which notices under seo- 
tion 22 or section 34 of the Indian Income-tax Act, 
1922, or under section 13 or section 15 of the Excess 
Profits Tax Act, 1940, have been reissued, and that he 
has paid the tax, he shall • not be subject to fresh 
assessment. 

(2) Any return or information required or which 
could be required under the provisions of either of the 
said Acts to be furnished by any person shall, if the 
Income-tax Officer or the Excess Profits Tax Officer 
so requires at any time be again furnished by such 
person notwithstanding that it may have been or is 
alleged to have been already furnished, and any 
failure to comply with any such requirement by an 
Income-tax Officer or Excess Profits Tax Oflficer shall 
involve the same consequences as if the return or 
information had been altogether withheld. 

3. If any question arises whether a dccument or 

Settlement of record has been damaged, lost 
doubts. or destroyed as a result of riot 

or civil commotion the matter shall be referred to the 
Commissioner of Income-tax or to the Commissioner of 
Excess Profits Tax, as the ease may be, and his decision 
shall ba final. 

other than what it was or is, may be an interference 
with the course of nature, since it creates an artificial 
data in place of existing fact, but it is not a retro- 
spective changing of the statute law. (Vol 34) 1947 
Bom 380 (381) (DB). 
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[THE] INCOME-TAX PROCEEDINGS VALIDITY ORDINANCE, 1943 


[ APP ] 


Fower to make 4. The CeQtral Government any ^matter necessary to carry into effect the purposes 

^^^ 3 . may make rules providing lor of this Ordinance. 


[THE] INCOME-TAX PROCEEDINGS VALIDITY ORDINANCE, 19^3, 
(ORDINANCE No. lY of 1943.)' 

[iGtli January^ 1945.] 

An Oidinance to establish the validity of certain aiiyointment s as Incoiyie-tao: Officer of^ and 
certain proceedings under the Indian Income-tax Act.^ J.931^, taken by persons 
designated as Assistant Incomelax Officers, 


Whereas an emergency has arisen which makes 
it necessary to establish the validity of certain appoint- 
ments as Income-tax Officer of, and certain proceedings 
under the Indian Income-tax Act, 1922, taken by, 
persons designated as Assistant Income-tax Officersj 

KOW, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in tbe Ninth Schedule to the Government 
of India Act, 1935, the Governor General is pleased to 
make and promulgate the following Oidinance :~ 

[a] Published in the Gazette of India, Extraordinary, 
dated 16th January 1943. 

The Ordinance was applied to the Darjeeling Dia- 
rict and the partially excluded areas of Mymensingh 
District with certain modification with effect from 
15-4-1943, see Bengal Government Notification 
No. 533'A. R. dated 8-4-1943. 

Short title and 1. f/j This Ordinance may be 
commencement. called the Income-tax Proceed- 
ings Validity Ordinance, 1943. 

(2) It shall come into force at once. 


2. Where, whether before or after the commenca- 
Validity of appoint- ment of this Ordinance, any 
ments as Income-tax person designated as an Assia- 
Ofjicer of Assistant tant Income-tax Officer has 
Income-tax Officers been appointed to be or to dis- 
and of proceedings charge the functions of an 
taken by them. Income-tax Officer for any of 

the purposes of the Indian Income-tax Act, 1922, and 
where, whether before or after the commencement of 
this Ordinance, a person designated as an Assistant 
Incom-tax Officer, appointed to be or to discharge the 
functions of an Income-tax Officer, has given or served 
any notice or taken any action whatsoever under the 
said Act for the purpose of or in connection with the 
making of an assessment under the said Act, such per- 
son shall be deemed to be and always to have been vali- 
dly appointed as an Income-tax officer for the purposes of 
the said Act, and no act purporting to )ia\e been done 
by such person as an Income-tax Officer, and no notice 
purporting to have been given or served by such person 
as an Income-tax Officer shall be called in question 
merely on the ground of any irregularity or defect in the 
manner of his appointment as an Income-tax Officer. 


[THE] INCOME-TAX AND EXCESS PROFITS TAX (VALIDITY OP NOTICES) 

ORDINANCE, 1944 
(ORDINANCE No. XLY of 1944).“ 

[3rd October, 1944,] 

An Ordinance to remove doubts as to the validity of certain notices under the Indian 
Income-tax Act, 1922 and the Excess Profits Tax Act, 1940. 


Whereas, an emergency has arisen which makes it 
necessary to remove doubts as to the validity of certain 
^notices under the Indian Income-tax Act, 1922 and the 
Excess Profits Tax Act, 1940 ; 

Now, therefore, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
,make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary, 
dated Srd October 1944. 

The Ordinance has been amended by Ordinance 
No. 16 of 1945. 

1. (1] This Ordinance may ba called the Income-tax 
Short title extent and Excess Profits Tax (Vali- 

and commencement, dity of Notices) Ordinance, 
1944. 

(2) It extends to the whole of British India, and ap- 
plies also, within the Indian States and the trible areas, 
m relation to the persons specified in sub-section (2) of 
section 1 of the Indian Income-tax Act, 1922. 

(3 ) It shall coma into force at once 

2. For the removal of doubts it is hereby enacted 
Validity of certain that every notice published or 

notices, issued, whether before or after 

the commencement of this Ordinance ®^[bu6 not later 
than the 19th day of May, 1945], — 

(a) under sub-section (1) of section 22 of the Indian 
Income-tax Act, 1922, requiring a return to be furnish- 
<ed within sixty days from the date of the notice, or 


(b) under sub-section (2) of the said section or under 
sub section ( 1) of section 34 of the said Act, requiring 
a return to be furnished within thirty days of the 
receipt of the notice, or 

(c) under sub-section (L) oi section 13 of the Excess 
Profits Tax Act, 1940 requiring a return to be furnish- 
ed within sixty days from the date of the service of the 
notice, or 

(d) under section 15 of the last-mentioned Act, re- 
quiring a return to be furnished within sixty days of 
the receipt of the notice — 

shall, notwithstanding any judgment or order of any 
Court, Appellate Tribunal or Income-tax authority to 
the contrary, and whether or not any specified date on 
or before which the return is to be furnished is or has 
been given in tiie notice as an alternative, ba deemed 
to give or have given a period of notice in full compli- 
ance with law, and no such notice shall be called in 
question or be deemed to be, or at any time to have 
been, invalid for any purpose whatsoever (including 
any proceedings, criminal or otherwise, instituted whe- 
ther before or after the commencement of this Ordin 
ance, under, or for a contravention of, any of the 
provisions of either of the above-mentioned Acts) on the 
ground merely that a period insufficient in law within 
which to carry out the requirements of the notice has 
been specified therein. 

[a] Inserted by the Income-tax and Excess Profits 
Tax (Validity of Notices) Amendment Ordinance, 
1945 (XVI [16] of 1945), S. 2. [19-5 1945]. 
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(ORDINANCE NO. X OF 1940).“ 

[SOth August, 1940] 

An Ordinance to provide for the transfer from one corps or department to another of persons 
enrolled under the Indian A7'my Act, 1911, 


Whereas an emergency has arisen which makes it 
necessary to provi(ie for the transfer from one corps or 
department to another of persons enrolled under the 
Indian Army Act, 1911 ; 


Now, THEREFORE, in exercise of the powers confer- 
red by section 72 of the Government of India Act as set 
out in the Ninth Schedule to the Government of India 
Act, 1935, the Governor* General is pleased to make and 
promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary, 
dated SOth August 1940. 

Short title and „ Ordmance may be 

commencement. 

{ 2) It shall come into force at once. 


Definitions, 2. In this Ordinance, — 

(a) ‘‘Competent military authority” means the Com- 
mander-in-Chief of His Majesty’s Eorces in India, or 
any officer designated by him in this behalf ; 

(h) “the period of the present emergency” means the 
period beginning with the date of the promulgation of 


this Ordinance and ending with such data as the Cen- 
tral Government may, by notification in the official 
Gazette, declare to be the date on which the emrgency 
which was the occasion of the passing of this Ordinance 
came to an end. 


3. During the period of the present emergency, any 
Transfer from, one 

corps or department to Amy Act, >^ay, 

another notwithstanding anything to 

the contrary contained in the 
conditions of the service for which he is enrolled, be 
transferred without his consent to any crops or depart- 
ment by order of the competent military authority. 

4. At the end of the period of the present emergency 
any person transferred under the 
provisions of section 3 shall, if he 
continues in military service and 
so desires, be retransferred by the 

competent military authority, as soon as may be con- 
venient, to the corps or department in which he 
was serving at the time when he was first so trans- 
ferred. 


Re- transfer to 
original corps or 
department. 


[THE] INTERNATIONAL MONETARY FOND AND BANK ORDINANCE, 1955. 
(ORDINANCE NO. XLYII OF 1955) 


CONTENTS. 


Sections. 

1. Short title, extent and commencement. 

2. Payments to International Fund and Bank, 

3. Reserve Bank to be depository for International 

Fund and Bank. 

4. Power to call for information. 


Sections. 

5. Certain provisions of Agreements to have force 

of law. 

6. Amendment of section 17, Act II of 1934. 

7. Power to make rules, 

THE SCHEDULE. 


[THE] INTERNATIONAL MONETARJ FUND AND BANK ORDINANCE, 1945. 
(ORDINANCE NO. XL VII of 1945.)^ 

[24tli December, 194B.] 

An Ordinance to implement the International Monetary Fund and Banh Agreements, 


Whereas, at the United Nations Monetary and 
Financial Conference held at Bretton Woods, New 
Hampshire, in July 1944, Articles of the following agree- 
ments were drawn up, and set out in the Final Act of 
the said Conference, that is to say, — 

(a) &n agreement (hereinafter referred to as the 
Fund Agreement) for the establishment and operation 
of an international body to be called the International 
Monetary Fund (hereinafter referred to as the Inter- 
national Fund), and 

(b) an agreement (hereinafter referred to as the 
Bank agreement) for the establishment and operation 
of an international body to be called the International 
Bank for Ee-cocstruction and Development (herein- 
after referred to as the International Bank) ; 

AND Whereas an emergency has arisen which 
renders it necessary to make certain provisions for the 
purpose of implementing the aforesaid Agreements ; 

Now, Therefore, m exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor- General is pleased to 
make and promulgate the following Ordinance; — 

[a] Published in the Gazette of India, Extraordinary, 
dated 24th December 1946. 

I, (J) This Ordinance may be called the International 

Short title, extent Monetary Fund and Bank Ordi- 
-awd commencement, nance, 1945. 

(2 ) It extends to the whole of British India. 


(3) It shall come into force at once. 

2. (l) There shall be paid out of the revenues of the 

Payments to Interna- 

Ti/vM’L- sums as may from time to 
tional Pund and Bank. 


purpose of paying — 

(a) the subscriptions payable by the Central Govern- 

ment, to the International Fund under paragraph (a) 
of section 3, and paragraph ( a) of section 4, of Article 
III of the Fund Agreement, and to the Internationa! 
Bank under paragraph (a) of section 3 of Article II of 
the Bank Agreement; * 

(b) any sums payable by the Central Government to 
the International Fund under paragraph (b) of section 8 
of Article IV of the Fund Agreement, and to the Inter- 
national Bank under section 9 of Article 11 of the 
Bank Agreement; 

(g) any charges payable by the Central Government 
to the International Fund under section 8 of Article V 
of the Fund Agreement ; 

(d) any sums required for implementing the 
guarantee of the Central Government referred to in 
section 3 of Article XIII of the Fund Agreement. 

(e) any compensation required to be paid by the 
Central Government to the International Fund or to 
any member thereof under Sob. D or Sch. E to the 
Fund Agreement. 

(2) The Central Government may, if it thinks fit so 
to do, create and issue to the International Fund or 


1105 & 1106 A. M, 
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International Bank, in such form as it thinks fit* any 
such non-interest bearing and non- negotiable notes oi 
other obligations as are provided for by section 5 or 
Article HI of the Fund Agreement and section 12 of 
Article V of the Bank Agreement. 

3 The Reserve Bank of India (hereinafter referred 
to as the Reserve Bank) 

Eeserve Bank to oe depository of 

depository for Interna- British Indian currency 
ixonal I^und and Bank, fjoldings of the Interna- 
tional Fund and International Bank. 

(1) Where under section 5 of Article VIII of the 
Fund Agreement, the Interna- 

Power to call for l^und requires the Central 

information. Government to furnish it with 

any information, the Central Government, or if gene- 
rally or specially authorised by the Central Govern- 
ment in this behalf, the Reserve Bank, may by order 
in writing require any person to^ furnish to such oflieer 
or other person as may he specified in the order such 
detailed information as the Central Government or the 
Reserve Bank, as the case may be, may determine to 
be essential for the purpose of complying with the re- 
quest of the International Fund; and any person so 
required shall be bound to furnish such information. 

(2) Every officer or person to whom any informa- 
tion is required to be furnished under this section shall 
be deemed to be a public servant within the meaning 
of section 21 of the Indian Penal Code. 

(3) No information obtained under this section shall 
be furnished to the International Fund in such detail 
as to disclose the afiairs of any person, and the pro- 
visions of sub-sections (1), (2)md(3)oi section 54 
of the Indian Income-Tax Act, 1922 shall apply in 
relation to information obtained under this section as 
they apply to the particulars referred to in that section. 

(4) A determination of the Central Government or 
the Reserve Bank under sub-section ( 1) as to the ex- 
tent of detail in which information is to be furnished 
shall be final, and in any prosecution under section 176 
or section 177 of the Indian Penal Code in respect of 
any information required to be furnished under this 
section, it shall not be a defence to assert that the in- 
formation was required to be furnished in greater detail 
than was essential for the purpose of complying with 
the request of the International Fund. 

(6) No prosecution for an oSence in respect of any 
information required to be furnished under this section 
shall be instituted except with the previous sanction of 
the Central Government. 


5. Notwithstanding anything to the contrary con- 
r-. . tained in any other law, the 

Certain prousions pj-Qy^gions of the Fund and 
0 / agreements i o ja^^greements set out in the 

have farce of law. Schedule shall have the force of 


law in British India : 

Provided that nothing in section 9 of Article IX of 
the Fund Agreement or in section 9 oi Article VII of 
the Bank iLgreement shall be construed as — 

(a) entitlicg the International Fund or International 
Bank to import into British India goods free of any 
duty of customs without any restriction on their subse- 
quent sale therein, or 

(hj conferring on the International Fund or Inter- 
national Bank any exemption from duties or faxes 
which form part oithe price of goods sold or which are 
in fact no more than charges for services rendered. 


6. [Omitted. — Note: This section adds clause (15A) 
Amendment of to section 17 of the Reserve 
section 27, Act U Bank of India Act, 1934 (11 of 
n/ 1954. 1934) ] 


7. The Central Government may, by notification in 
the Official Gazette, make rules 
for giving effect to the provisions 
set out in the Schedule, and gene- 
rally for carrying out the purposes of this Ordmaimc. 


Power to make 
rules. 


THE .SCHEDULE. 

(See section 6.) 

PROVISIONS OP Agreements which skill 

HAVE J’ORCE OF LAW. 

PART I. 

Fund agreement. 

Paragraph (b) of section 2 of ArUclo VIII, 
Exchange contracts which involve the currency oi 
any member and which are contrary to the exchange 
control regulations of that member maintained or 
imposed consistently with this Agreement shall be 
unenforceable in the territories of any member 

ARTICLE IX. 

Status, Immunities and Privileges. 

1. To enable the fund to fulfil the functions with 

Purpose of entrusted, the status, immu- 

^ nities and privileges set forth in this 
* Article shall be accorded to the Fund 

in the territories of each member. 

2. The Fund shall possess full juridical personality, 
Status of the Fund, and in particular, the capacity 
f-ij to contract ; 

(ii) to acquire and dispose of immo-vable and move- 
able property ; 

(ill) to institute legal proceedings. 

3. The Fund, its property and its assets, wherever 

Jmmumtyfrom whomsoever held, 

judicial process. f enJOJ '““unity from every 
^ form of 3 udicial process except to 

the extent that it expressly waives its immunity for 
the purpose of any proceedings or by the terms of any 
contract. 

4. Property and assets of the Fund, wherever locat- 
ed and by whomsoever held, shall 
be immune from search, requi- 
sition, confiscation, expropriation 

or any other form of seizure by executive or legislative 
action. 

Immunity of 5. The archives of the Fund shall 
archives, be inviolable. 

6. To the extent necessary to carry out the opera- 
rations provided for in this 
Agreement, all property and 
assets of the Fund shall be free 

from restrictions, regulations, controls and moratoria oi 
any nature. 

7 . The official communications of the Fund shall be 
accorded by members the same 
treatment as the official com- 
munications of other members. 

8, All Governors, executive 
directors, alternates, officers and 
employees of the Fund 

(i) shall be immune from legal process with respect 
to acts performed by them in their official capacity 
except when the Fund waives this immunity ; 

(%i) not being local nationals, shall be granted the 
same immunities from immigration, restrictions, alien 
registration requirements and national service obli- 
gations and the same facilities as regards exchange 
restrictions as are accorded by members to the repre- 
sentatives, officials, and employees of comparable rank 
of other members ; 


Immunity from 
other action. 


Freedom of assets 
from restrictions. 


Privilege for com-' 
mumcations. 

Immunities and 
privileges of officers 
and employees. 
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(Hi) shall be granted the same treatment in respect 
oi travelling facilities as is accorded by members to 
representatives, ofiiclals and employees of comparable 
rank of other members. 

9. (a) The Fund, its assets, property, income and 
Immunities from its operations and transactions 
taxation,, authorised by this Agreement, 

shall be immune from ail taxation and from all customs 
duties. The Fund shall also be immune from liability 
for the collection or payment of any tax or duty. 

(h) No tax shall be levied on or in respect of salaries 
and emoluments paid by the Fund to executive directors, 
alternates, officers or employees of the Fund who are 
not local citizens, local subjects, or other local nationals. 

(c) No taxation of any kind shall be levied on any 
obligation or security issued by the Fund, including any 
dividend or interest thereoo, by whomsoever held, 

which discriminates against such obligation or 
security solely because of its origin ; or 

( %i) if the sole jurisdictional basis for such taxation is 
the place or currency in which it is issued, made payable 
or paid, or the location of any office or place of business 
maintained by the Fund. 


PART II. 

Bank agreement. 

Article VII. 

Status, immunities and Privileges. 

1. To enable the Bank to fulfil the functions with 

p f which it is entrusted, the status, immu' 

^ nities and privileges set forth in this 
* Article shall be accorded to the Bank in 

the territories of each member. 

2. The Bank shall possess full juridical personality, 

Status of the Bank, and, in particular, the capacity 

(i) to contract ; 

(ii) to acquire and dispose of immovable and mov- 
able property ; 

(lii) to institute legal proceedings. 

3* Actions may be brought against the Bank only 
a Court of competent lurisdic- 
\ M-/? territories of a member 

^ Back has an office. 

tojudtmlfroocss. appointed an agent for the 

purpose of accepting service or notice of process, or has 
issued or guaranteed securities. No actions shall, how- 
ever, be brought by members or persons acting for or 
deriving claims from members. The property and assets 
of the Bank shall, wheresoever located ai^d by whom- 
soever held, be immune from all forms of seizure, 
attachment or execution before the delivery of final 
judgment against the Bank. 

4. Property and assets of the Bank, wherever located 

Immunity of and by whomsoever held, shall be 
assets from immune from search, confiscation, 
seizure. expropriation or any other form of 

seizure by executive or legislative action. 


Immunity of archives. 5. The archives of the 
Bank shall be inviolable. 

6. To tne extent necessary to carry out the operations 

Freedom of assets provided for in this agreement 

ff'om restrictions. and subject to the provisions of 
this Agreement, all property and assets of the Bank 
shall be free from any restrictions, regulations, controls 
and moratoria of any nature. 

7. The official communications of the Bank shall be 

Privilege for com- accorded by each member the 

municaiions. same treatment that it accords 

to the official communications of other members. 

Immunities and 'privi- 8. All governors, execu- 
leges of officers and em- tive directors, alternates, 
yloyees, officers and employees of 

the Bank — 

(i) shall be immune from legal process with respect 
to acts performed by them in their official capacity 
except when the Bank waives this immunity; 

(u) not being local nationals, shall be accorded the 
same immunities from immigration restrictions, alien 
registration requirements and national service obligations 
and the same facilities as regards exchange restrictions 
as are accorded by members to the representatives, 
officials, and employees of comparable rank of other 
members; 

('iiij shall be granted the same treatment in respect 
of travelling facilities as is accorded by members to 
representatives, officials and employees of comparable 
rank of other members. 

9. (a) The Bank, its assets, property, income and its 

Immunities from operations and transactions 
taxation. authorized by this Agreement, 

shall be immune from all taxation and from all customs 
duties. The Bank shall also be immune from liability 
for the collection or payment of any tax or duty. 

(h) No tax shall be levied on or in respect of salaries 
and emoluments paid by the Bank to executive direc- 
tors, alternates, officials or employees of the Bank who 
are not local citizens, local subjects, or other local 
nationals. 

( c) No taxation of any kind shall be levied on any 
obligation or security issued by the Bank (including 
any dividend or interest thereon) by whomsoever held. 

(i) which discriminates against such obligation or 
security solely because it is issued by the Bank; or 

(u) if the sole jurisdictional basis for such taxation 
is the place or currency in which it is issued, made pay- 
able or paid, or the location of any office or place oi 
business maintained by the Bank. 

(d) No taxation of any kind shall be levied on any 
obligation or security guaranteed by the Bank (including 
any dividend or interest thereon) by whomsoever held. 

(i) which discriminates against such obligation or 
security solely because it is guaranted by the Bank; or. 

(ii) it the sole jurisdictional basis for such taxation 
is the location of any office or place of business main- 
tained by the Bank. 


[THE] LEGAL TEHDER (INSCRIBED NOTES) ORDINANCE, 1952. 
(ORDINANCE NO. LIX OF 1942.)" 

I31st Octoher, 194B.2 

An Ordinance to restrict the negotiability of currency and other notes inscribed with messages of 

a political character. 


Whereas an emergency has arisen which makes it 
necessary to restrict the negotiability of currency and 
other notes inscribed with messages of a political chara- 
cter; 

Now, THEREFORE, in exercise of the powers confer- 
red by section 72 of the Government of India Act, as set 
out in the Ninth Schedule to the Government of India 


Act, 1935, the Governor General is pleased to make and 
promulgate the following Ordinance: 

[a], Published in the Gazette of India, Extraordinary, 
dated 8lst October 1942. 

The Ordinance was applied to all the partially exclud- 
ed areas of the Orissa Province, see Orissa Government 
Notification No. 7-f. (o), dated 2-1-1943. 
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[ Al>P ] 


Short title and 1. (I) This Ordinance may be 
coimnencement. called the Legal Tender (Inesribed 
Notes) Ordinance, 1942. 

(2) li shall come into force at once, 

2. Notwithstanding anything contained in the 

Motes hearing messages Reserve Bank of India 
of a political character not Act, 1934, or in the Cur- 
io he legal tender, rency Ordinance, 1940, 

or in any other enactment or rule of law, a currency 
note of the Government of India, a bank note issued by 
the Reserve Bank of India, or a Government of India 


one-rupee note issued under the Currency Ordinance, 
3940, which bears written upon it any extrinsic words 
or visible representations intended to convey or capable 
of conveying a message of a political character, shall 
not be legal tender in British India : and the Reserve 
Bank of India shall not be under any legal obligation to 
receive any such note, or to issue rupee coin or other 
coin or currency notes or bank notes in exchange for 
any such note, or to refund the value of any such note: 

Provided that the Reserve Bank of India may in its 
discretion refund as of grace the whole or part of the 
value of any such note. 


[THE] LIMITATION (WAR CONDITIONS) ORDINANCE, 1945. 


(ORDINANCE NO. XXXIII OF 1945.)" 

[8th September^ 194:5,] 

An Ordinance to exclude periods spent in enemy territory in computing limitation. 


Whereas an emergency has arisen which makes it 
necessary to provide that the period of limitation pre- 
scribed by law for suits shall not run in the period 
during which persons instituting suits have been detain- 
ed in enemy territory by circumstances attributable to 
war; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, aa 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to make 
and promulgate the following Ordinance; 

[a.] Published in the Gazette of India, Extraordinary, 
dated 8th September 1945. 

Short title, extent 1. [ij This Ordinance may be 
and commencement, called the Limitation (War Con- 
ditions) Ordinance, 1945. 

(2) It extends to the whole of British India. 

[Sj It shall come into force at once. 

2, In this Ordinance, unless there is anything re- 
Interpretation, pugnant in the subject or context, — 
faj “enemy subject” means any individual who 
possesses the nationality of a State which is, or at any 
time since the 3rd day of September 1939, has been, at 
war with Hia Majesty, or who, having possessed such 
nationality at any time has lost it without acquiring 
another nationality, or any body of persons constituted 
or incorporated in or under the laws of such State; 

(h) “enemy territory” means any area under the 
sovereignty of, or administered by, or for the time 
being in the occupation of, a State which is, or at any 
time since the 3rd day of September 1939, has been, at 
war with His Majesty, not being an area in the occupa- 


tion of His Majesty or of a State allied with Ilis 
Majesty, and includes any area which the Central 
Government may, by notification in the official Gazette, 
declare either generally or m respect of any particular 
period to be enemy territory for the purposes of this 
Ordinance. 

3. If at any time before the expiration of the period 
of limitation prescribed 


Suspension of limitation 
for suits in certain circuin- 
stances. 


for any suit by the Indian 
Limitation Act, 1908, or 
by any other law for the 
person who could have in- 


time being in force, any 
stituted the suit has been detained in enemy territory 
by circumstances attributable to war, the said period of 
limitation, as regards the institution of the suit by such 
person, shall be deemed not to have run in the period 
daring which it is shown to the satisfaction of the 
Court that such person was so detained, and shall, 
notwithstanding anything contained in the said Act or 
in any other law, in no case expire before the end of 
six months from the date, as determined by the Court, 
when such person ceased to be so detained or from the 
date of the commencement of this Ordinance, which- 
ever is later I 

Provided that where two or more periods have oc- 
curred in which a person was so detained those periods 
shall be treated for the purposes of this section as one 
continuous period beginning with the beginning of the 
first period and en'ding with the end of the last period : 

Provided further that this section shall not apply to 
suits instituted to enforce rights of pre-emption, or to 
suits of any description, which may be instituted by 
enemy subjects. 


[THE] MARTIAL LAW (INDEMNITY) ORDINANCE, 1943. 
(ORDINANCE HO. XYIII OF 1943.) 
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[THE] MARTIAL LAW (INDEMNITY) ORDINANCE, 1948. 
(ORDINANCE NO. XVIII OF 1948.)" 

[31st May, 1943.] 

An Ordinance to indeniMfy servants of the Grown and other persons i» respect of acts 
done under marital law^ and to provide for certatn other matters m conneotion 
xotth the administration of martial law. 


WheBEAS an emergency has arisen which makes it 
necessary to indemnify servants of the Crown and other 
persons in respect of acts done under martial law, and 
to provide for certain other matters in connection with 
the administration of martial law; 


NO\V,,THEREFOKe, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of dndia, Extraordi- 
nary, dated 31st May 1943, 

Short me, extent l/fiJ I*® 


(2) It extends to the whole of British India. 

(3) li shall come into loree at once. 


Definitions. 2. In this Ordinance — 

(1) “martial law area” means — 

f a j with reference to the martial law period begin- 
ning on the 1st day of June 1942, and ending on the 
31st day of May 1943, the area bounded— 

(i) on the east by ihe eastern boundary of the Pro- 
vinces of Sind and of the Khaipur State from the liver 
Indus at Kashmor to the Jodhpur Bikaner Bailway 
and including that Railway; 

(ii) on the south by the Jodbpur-Bikaner Railway 
and the North-Western Railway, and including those 
Railways, from the eastern boundary of the Province of 
Sind to the river Indus at Kotri; 

(■iiijonthe West by the river Indus from Kotri to 
Kashmor> including that river; and 

(b) with reference to the martial law period begin- 
ning on the 29th day of July 1942, and ending on the 
31st day of May 1943 the aforesaid area together with 
the area bounded — 

(1) on the east by the river Indus from Rohri to 
Kotri; 

(ii) on the south by a line running due west from 
the Indus at Kotri so as to include the municipal area 
of Kotri, to a point five miles therefrom; 

(lii) on the west by a line running from the western- 
most point of the aforesaid southern boundary parallel 
to and five miles distant from the North-Western 
Railway line passing from Kotri through Larkhana 
and Sukkur to Habibkhot; 

(w) on the north by a line running from Habibkhot 
to Rohri. 

(2) “martial law period” means with reference to the 
area described in sub-clause (a) of the foregoing defini- 
tion the period beginning on the Ist day of June 1942, 
and ending on the 31st day of May 1943, and with 
reference to the area described in sub clause (b) of the 
foregoing definition the period beginning on the 29th 
day of July 1942, and ending on the 31st day of May, 
1943. 


3. (1) No suit, prosecution or other legal proceeding 
, , ^ . , shall lie in any Court against 

Indemnity of servants ^ servant of the Crown 
of the Crown and other of or in 

persons for certain acts, of any act ordered 

or done by him or purporting to have been ordered or 
done by him in the martial law area during the martial 
law period for the purpose of maintaining or restoring 


order or of carrying into effect any regulation, order or 
direction issued by any authority responsible for the 
administration of martial law in the said area to which 
be was subordinate; and no suit, prosecution or other 
legal proceeding shall lie in any Court against any 
other person for or on account of or in respect of any 
act done or purporting to have been done by him 
under any order ot a servant of the Crown given for 
any such purpose as aforesaid : 

Provided that the act was done in good faith and in 
a reasonable belief that it was necessary for the purpose 
intended to be served thereby. 

(2) For the purposes of this section it shall be 
conclusive proof that an act was done under an order 
of a servant of the Crown given for one of the aforesaid 
purposes if the Central Government, in the case of an 
officer employed in connection with the affairs of the 
Central Government, or the Provincial Government, in 
the case of an officer employed in connection with the 
affairs of a Provincial Government, so certifies; and an 
act shall be deemed to have been done in good faith 
and in a reasonable belief that it was necessary for the 
purpose intended to be served thereby unless the con- 
trary is proved. 


4. Without prejudice to the operation of any other 
n j provision of law for the 

Sa^ictwn necessary for 5 ^ foj.ee requir- 

mstituhon of certain legal . sanction for the 

proceedings. institution of legal pro- 

ceedings, no suit, prosecution or other legal proceeding 
such as is referred to in section 3 shall be instituted in 
any Court on an allegation that the act complained of 
was not done in good faith or w^aa not done in a reason- 
able belief that it was necessary for the purpose intend- 
ed to be served thereby except with the previous 
sanction — 


(a) where the act complained of was ordered or dcine 
by a servant of the Crown employed in connection with 
the affairs of the Central Government, of the Central 
Government, and 

(b) where the act complained of was ordered or done 
by a servant of the Crown employed in connection with 
the affairs ot the Provincial Government, of the Pro- 
vincial Government. 


5. Where in the course of operations conducted in 
« j! j the martial law area 

Confvmahon of orders martial law 

for seizure or destmcHon jq|> property whether 
of property. movable or immovable 

has been seized, oonfisoated, destroyed or damaged by or 
under the directions of a servant of the Crown acting 
under martial law, such seizure, confiscation, destruc- 
tion or damage shall be deemed to have been lawfully ^ 
ordered and authorised, and no claim shall be maintain- 
able in any Court in respect of any such property for 
the restoration thereof or for compensation for any loss 
sustained in consequence of the seizure, confiscation, 
destruction or damage thereof. 


6. All sentences passed during the martial law period 
^ by a Court or other author!- 
Validity of sentei^s or appointed 

passed by martial law and 

Courts. acting in a judicial capa- 

city shall be deemed to have been lawfully passed, and 
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all sentences executed according to tbe tenor thereof 
shall be deemed to have been lawfully executed. 

7. (1) Every person confined under and by virtue of 
^ j a sentence passed by a 

_ Confirmahon and cm- or other authority 

imuance of martial law or appointed 

sentences of confinement* under martial law and 
acting in a judicial capacity shall continue liable to 
confinement until the sentence, reduced by remissions, 
if any, earned under the rules applicable to the serving 
of such sentence, is served, or until he is released by 
order of the Central Government. 

( 2 ) The provisions of Chapter XXIX of the Code of 
Criminal Procedure, 1898, shall not apply ^to any 
sentence or confinement referred to in this section. 


8. The provisions of sections 6 and 7 applv sen- 

. , r tences passed durinj' the 

A^'glicaiion of sec- i^w period by a Court 

iions6 and? to certain other aiitbority constituted 
trials under martial appointed under niurtlal 
law notwithstanding that ‘-ucli 
Court or authority bold the whole or a part of its 
sittings outside the martial law area, or notwitb-^tand- 
ing that the oifence or a part of tlie ofienccj for which 
the accused person was tried and con\ictpd was com- 
mitted before the beginning of the nuirtial law period. 

9. Nothing in this Ordinance ;-hall prevent the 

^ . institution of proceedings by or on behalf 


of Government against any person m 


respect of any matter whatsoever. 


[THE] MILITARY NURSING SERYICES (INDIA) ORDINANCE, 1943. 
(ORDINANCE NO. XXX OF 1943). 

CONTENTS. 
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[THE] MILITARY NURSING SERVICES (INDIA) ORDINANCE, 1948. 
(ORDINANCE NO. XXX OP 1948.)^ 

[15tk Seplenibert 19J;3.] 

An Ordinance to constitute in British India a force to he called the Military 
Nursing Services (India) as 'part of the armed forces of the Croton* 


WeeBBAS an emergency has arisen which makes it 
necessary to provide for the constitution in British 
India of a force to be called the Military Nursing 
Services (India) as a part of the armed forces of the 
Crown; 

Now, THEBEFOBE, in exercise of the poweis con- 
ferred by section 72 'of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary 
dated 15th September 1943. 

Ordinance, 1943. 

(2) It applies to British aubjeots in any part of India 
and to members of the Military Nursing Services (India) 
wherever they may be. 

(3) It shall come into force at once, 

TA..- 2. In this Ordinance, unless there 

nefimtions. repugnant in the subject 

or context, — 

[a) “prescribed” means prescribed by rules made 
under this Ordinance; 

(h) “regulations” means regulations made under this 
Ordinance. 

3. (1) There shall be raised and maintained, in the 
of manner hereimfter provided as 

Mmary Nursing tbe armed forces of fte 

\ Crown and for service with His 
Series (India). Majesty’s military forces an 
auxiliary force which shall be designated the Military 
Nursing Services (India). 

(2) The Military Nursing Services (India) shall 
comprise two corps namely, the Indian Military Nursing 
Service and the Army in India Nursing Service 
Beserve. 


LiaUlityof service of 

members of Military the Indian Mil. tary Nur- 
Nursing Services (India). ^“^Sonly 


Military Nursing 
Services (India)* 


for gervicG ouly With foi’ces 

and persons subject to the Indian Army Act, 1911. 

(2) The Army in India Nursing Service Beserve 
shall comprise two parts, one consisting of members 
who have engaged to serve and shall be liable to service 
only with forces and persons subject to the Army Act^ 
the other consisting of members who have engaged to 
serve and shall be liable to service only with forces and 
persons subject to the Indian Army Act, 1911. 

[a] (1881) 44 & 45 Viet., c. 58. 

5. All members of the Military Nursing Services 
Members to be of (Ma) shall be of oommiasioned 

commissioned rani and shall be appwnted^ as 

officers of the Military Nursing 
Services (India) by the Central Government by notifica- 
tion in the official Gazette. 

6, (1) Any British subject or any subject of an 

Indian State, if a wowan and 
above the age of twenty-one, 
^ ■ shall be eligible for appointment 

as an officer in the Military Nursing Services (India), 
and, if she satisfies the prescribed conditions, may be 
appointed thereto in the manner laid down in section 5. 

(2) Every person so appointed shall be subject to 
this Ordinance and to the rules and regulations made 
thereunder. 

Dismissal from Tha Central Government. 

Military Nursing “ authority empowepd by 

Chief India] may dismiss any officer from the Military 
Nursing Services (India). 

[a] Substituted for “Commander-in-Chief of His 
Majesty’s Eoaces in India” by the Indian Independence 
(Adaptation of Central Acts anfi Ordinances) Order, 
1948, [23-3-1948.] 
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8. Subject to the provisions of this Ordinance, a 
LiabilUy to undergo ^ut- 


and yerform 


sing Services (In(iia) shall be 


duties , " “ bound to undergo such train- 

ing and in such manner and 
to perform such duties in connection with His Majesty’s 
military forces as may be laid down by regulations. 

9. (l) The provisions of the Indian Army Act, 1911 


Application of Amy 


shall, to such extent and 


Aol'lnd Indmn Army subject to such adaptations 
Act, 1911, to members of modi^aoations as may 
Hmtary Nursing Ser- beprescnbed.apply to mem- 
mces (India ). !“f ® Military 

^ Nursing Service and to those 

members of the Army in India Nursing Service Reserve 
who have engaged to serve with forces and persons sub- 
ject^ to the Indian Army Act, 1911, as they apply to 
Indian commissioned officers, unless they are clearly 
inapplicable to women. 

(2) The provisions of the Army Aet^ shall, to such 
extent and subject to such adaptations and modifica- 
tions as may be prescribed, apply to those members of 
the Army in India Nursing Service Reserve who have 
engaged to serve with forces and persons subject to the 


Army Act as they apply to officers of the regular forces 
unless they are clearly inapplicable to women. 

[a] (1881) 44 & 45 Viet., c. 58. 

Power to ma-ke U Tba Central Government 

niay, by notification in the official 
Gazette make rules to carry out 
the purposes of this Ordinance. 

(2) In particular and without prejudice to the 
generality of the foregoing power, rules may be made 
under this section — 

(a) providing for the medical examination of persons 
offering themselves for appointment in the Military 
Nursing Services (India); 

(h) providing for any matter which under this Ordi- 
nance is to be or may be prescribed. 

11. The ®'[Commaader-in-Chief India] may make 

Power to mnl-e ’regulations consistent with this 
Ordinance and the rules made 
,egulaUons. thereunder, providing for all mat- 

ters to be laid down by regulations, and generally for all 
details connected with the organisation, pay, allowances, 
duties discipline, training, clothing equipment and leave 
of members of tlae Military Nursing fc’ervices (India). 

[a] See Legislative-note [a] under S. 7. 


[THE] N&YAL DISCIPLINE ORDINANCE, 1945. 

(ORDINANCE NO. VII OF 194S)" 

[3rd February i 1945,] 

An Ordinance to malce certain provisions for the discipline of persons subject to the Indian Army Act, 
1911, or the Indian Air Force Act, 1932, when embarked on a naval vessel* 


Whereas an emergency has arisen which makes it 
necessary to make certain provisions for the discipline 
of persons subject to the Indian Army Act, 1911, or the 
Indian Air Force Act, 1932 (XIV of 1932), when em- 
barked on a naval vessel ; 

Now, Therefore, in exercise of the powers confer- 
red by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor- General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordinary, 
dated 3rd February 1945. 

Short title and 1.(1) This Ordinance may be 
• commencement, called the Naval Discipline Ordi- 

nance, 1945. 


(2) It shall come into force at once. 

2. Any person subject to the Indian Army Act, 1911, 
Discipline of mill- or the Indian Air Force Act, 
tary and air force 1932, when embarked on boarci 
personnel on board any ship of His Majesty *a Navy 
naval vessels, shall be subject to the provisions 

of the Naval Discipline Act,® and, when embarked on 
board any ship of the Indian Navy, to the provisions of 
the Naval Discipline Act as applied to the Indian Navy 
by the Indian Navy (Discipline) Act, 1934, to such 
extent and under such regulations as the Central 
Government shall at any time or times direct. 

[a] (1866) 29 & 30 Viet., c. 109, 


THE PENALTIES (ENHANCEMENT) ORDINANCE, 1942. 
(ORDINANCE NO. Ill OF 1942). 
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[THE] PENALTIES (ENHANCEMENT) ORDINANCE, 1942. 

(ORDINANCE NO. Ill OP 1942.)“ 

[2nd January, 1942]* 

An Ordinance to enhance in certain circumstances the penalties provided by law 
for the punishment of certain offences. 

Whereas an emergency has arisen which makes it penalties provided by law for the punishment of certaia 
necessary ' to enhance in certain circumstances the offences ; 


ORDINANCE III OF 1942 
Preamble — Note 1 

[1] The Ordinance is intra vires of the powers of the 


Governor-General promulgating it. (Vol 30) 1943 Nag 
211(214): ILB (1943) Nag 369: 44 Cri L Jour 731 (DB). 
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Now THEBBPORE, in exercise of fche powers conferred 
by section 72 of the Government of India Act as set out 
in the Ninth Schedule to the Government of India Act, 
1935, the Governor-General is pleased to make and 
promulgate the following Ordinance :~ 

[a.] Published in the Gazette of India, Extraordinary, 
dated 2nd January 1942. 

Applied to British Baluchistan, see Notification N0.6-W, 
dated the 16th January 1942, Gaz. of India, 1942, 
Part X, page 119. 

This Ordinance is amended bv Ordinances No. 7 of 
1942; No. 29 of 1942; No. 46 of 1942; No. 3 of 1943. 

07 ^ ^ ^ 1* T-Xj This Ordinance may 

Short MU, ment (gn- 

and. oferahon. hancement) Ordinanoe, 1942. 

(2) It extends to the whole of British India. 

( 3) It shall come into force at once; hut sections 3 to 
7 inclusive shall have effect only in pursuance of and 
in accordance with a notification issued, under section 2 
and only so long as such notification remains un- 
rescinded. 

2. The Provincial Government may, from time to 

r, j T7 time by notification " in the 

Power of Promn- official Gazette, declare”- that 

cial Governinent to b[3 to 7 A] luelusive, or 

rnl ordmance ^n^o provisiona 

section 4 or section 7 ^[or sec- 
" * tion 7 A] as relate to a particular 

offence or particular offences therein specified shall 
have effect throughout the Province, or in any specified 
area in the Province, 

[a.] Sections 3 to 7 declared to have effect throughout 
Ajmer-Merwara, see Gaz. of India, 1942, Extraordinary 
p. 1015; in Madras Presidency from 12-3-1943, see Mad. 
Govt. Notifn. No, 756, dated 6-3-1942; and section 7 A, 
in the Chittagong Hill Tracts from 1*4- 1943, see Bang. 
Govt. Notifn. No. 392-S, dated 26-3-1943. 

[b.] Substituted for ‘ 3 to 7” by the Penalties (Enhance- 
ment) Amendment Ordinance, 1943 (III of 1943), 
S. 2. [16'1-1943.] 

[c.] Inserted^ %hid. 

3. Whoever coinmitts theft in any premises which 

Punishment for >>? opsra- 

theft ^ tions, or vacated by reason of 

^ * attack by the enemy or in con- 

sequence of any authorised directions given for -the 
purpose of meeting or hindering any actual or appre- 
hended attack by the enemy or of protecting persons 
and property from the dangers involved in any such 
attack, or commits theft of any article which has been 
left exposed or unprotected as a consequence of war 
operations shall be punished with death, or with rigor- 
ous imprisonment for a term which may extend to ten 
years, or with whipping ^[or with whipping in addition 
to such rigorous imprisonment.] 

Explanation.— In this section “theft’" means theft 
as defined in section 378 of the Indian Penal Code, and 
“authorised directions” means any order or direction 
made or given in the exercise of any power conferred 
by or under the Defence of India Act, 1939bj or made 
or given by any officer of His Majesty’s Eorces acting 
in the course of his duties. 

[a] Added by the Penalties (Enhancement) Second 
Amendment Ordinance, 1942 (No. 29 of 1942), S. 2 
[10-6-1942.] [b] Expired on 30-9-1946. 


4. Whoever commits an offence punishable undei 

_ , fi ^ section 326 ^[or section 3br 

Pumslmentfor of- ge^tion 387 or section 392 

’ .Vr ot section 435 or section 436 
399, 43b and 436, Indian Penal Code^ 

Indian Penal Code. punish- 

ment to which he is liable under the said Code, be 
punished with death, or with whipping ^[ov with whip- 
ping in addition to any punishment to which be la 
liable under the said Code.] 

[a] Inserted by the Penalties (Enhancemenl) Second 
Amendment Ordinance, 1942 (No. 29 of 1942), S. 3 
[10 6-1942]. [h] Added, ibid, 

5. whoever contravenes any of the provisions ®‘[for 

D 7 , j .the time being in force of 

Punishment for con- gg 

traventions of rule o5, jg aeemed 


Defence of India 


under rule 121 of the said 


Rules to have contravened 
any such provision] may, in lieu of any pnni'-hment to 
which he is liable under b[the said Rules] be punished 
with death, or with whipping ^[or with whipping in 
addition to any punishment to wbieli he is liable under 
b[the said Rules]]. 

[a] Inserted by the Penalties (Enhancement) Third 
Amendment Ordinance, 1942 (No. 46 of 1942), S 2 
[26-8-1942]. [b] Substituted, ibid, [c] Added bj 

the Penalties (Enhancement) Second Amendment Ordi- 
nance. 1942 (No. 29 of 1942), S. 4 [10-6 1942], 

6, Whoever commits an offence punishable under 

376, Indian Penal section 395], of the Indian 
Penal Code, may, in lieu o£ 
' any punishment to which he 

is liable under the said Code or under the Whipping 
Act, 1909, be punished with death ^[or in the case ol 
an offence punishable under section 389 or section 382 
with whipping in addition to any punishment to which 
he is liable under the said Code.] 

[a] for the figure ‘375’ by the Penalties 

(Enbancement) Ordinance, 1942 (No. 7 of 1942), S. 2 
[29 1-1942]. [b] Inserted by the Penalties (Enhance- 
ment) Second Amendment Ordinanoe, 1942 (No. 29 ol 
1942), S. 5 [10 6*1942]. [c] Added, ibid. 

7, Whoever commits any offence punishable under 

Punishment for of- section ”'[147] Or seotion 14'- 

rumsnmenc for of aection 186 ol the Indian 
fences under sections -n i n n ■ £ 

li7, 148 and 186, Penal _ Code may, m heu of 

Indian Penal Code. add tion to] any 

punishment to which he is 
liable under the said Code, be punished with whipping. 

[a] Substituted for the figure T46’ by the Penalties 
(Enhancement) Amendment Ordinance, 1942 (No. 7 of 
1942), S. 2 [29-1-1942], [b] Inserted by the Penal- 

ties (Enhancement) Second Amendment Ordinances. 
1942 (No. 29 of 1942), S. 6 [10-6*1942]. 

^[7 A. Whoever commits an offence punishable under 

Punishmmt for of- 'i f 

fences under sections 5 0^ Explosive 

s Tand Tof 7ct VI 1“ 

rt f iQnfi punishment to 

^ ‘ which he is liable under the 

said Act, be punished with death, or with whipping, or 


Preamble — Note 1 (eontd,) 

[2] Offences committed before the Ordinance are out- 
side its scope. (Vol 30) 1943 All 26 (44) : I L R (1943) 
Ail 238 : 44 Gri L Jour 216 (EB). (Per Bajpai J.) 
Section 4 — Note 1 

[1] Though under this section the Judge can pass 


a sentence of death for an offence under S, 326, Penal 
Code, it does not follow that he must necessarily do so.* 
Where the accused is a youth and not a hardened 
criminal, a sentence of transportation for life can be 
passed upon him. (Vol 31) 1944 Sind 83 (SS, 89) : 45 
Cri L Jour 598 (FB). 
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with whipping in addition to any punishment to which 
he is liable under the said Act.] 

[a] S. 7 A was inserted by the Penalties (Enhance- 
ment) Amendment Ordinance, 1943 (No. 3 of 1943), 
S. 3 [16-M943]. 


*^[7B. Whoever attempts to commit, or abets, or 
Punishment for at- to abet or does any 

tempts to comnlit, and preparatory to tbe com- 

ahetment of, offences. f 7 

red to m section 3, 4, 6 , 7 or 

7 A shall, notwithstanding anything contained in the 


Indian Penal Code, be punishable with the puhishmeut 
provided for the commission of the ofience.] 

[a] S 7B was mserted by the Penalties (Enhance- 
ment) Amendment Ordinance, 1943 (No. 3 of I943)j 
S. 3 [16-1 1943]. 

8 . Notwithstanding anything elsewhere contained in 
« any Act, Regulation or Ordinance, an 

^ ‘ offence made punishable with death by 
this Ordinance shall not by reason of having been made 
so punishable, cease to be triable by any Court which 
might have tiled the offence had it not been made sc 
punishable. 


[THE] PENSIONS APPE&L TRIBUNALS (POWERS) ORDINANCE, 1S55, 
(ORDINANCE NO. XLYI OF 1945)" 

[22nd December^ 1915,] 

An Ordi'i'iance to Pensions Appeal Tribunals loith certain potvers. 

Whereas an emergency has arisen which makes it 
necessary to vest Pensions Appeal Tribunals with cer- 
tain powers; 

Now, THEREFOPxE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 


as set out in the Ninth Schedule to the Government of 
India Act, 1935, tbe Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordi- 
nary, dated 22nd December 1945. 

Short title, extent , 91 This OrdinanM may 

^6 called the Pensions Appeal 
and commencement. Ordinate. 

1945, 

(2) It extends to the whole of British India. 


(3) It shall come into force at once. 

2. Every Pensions Appeal Tribunal constituted 
of Pen- Pensions Appeal Tribu- 

sicns Ameal Tti- appended to the 

sicns Appeal iii Resolution of the Government oi 

India in the War Department, 
No. 1770, dated the 19th November, 1945,^ shall have 
all the powers of a Civil Court for the purposes of 
receiving evidence, administering oaths, enforcing the 
attendance of witnesses, and compoliing the discovery 
and production of documents, and shall be deemed to 
be a Civil Court within the meaning of sections 480 
and 482 of the Code of Criminal Procedure, 1898. 

[a] See Gazette of India, 1945, Extraordinarys 
page 943, 


[THE] POST-OFFICE N&TION&L SfiLYINGS CERTIFICATES ORDINANCE, 19M. 
(ORDINANCE NO. XLII OF 18^4)" 

[9th September, 1911 ] 

An Ordinance to mahe certain provision m respect of Post-Office Twelve-Year National Savings 
Certificates and other classes of Savings Certificates, 


Whereas an emergency has arisen which renders 
it necessary to make certain provision in respect of 
Post-Office Twelve-Year National Savings Certificates 
and other classes of Savings Certificates : 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to make 
and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordi- 
nary, dated 9th September 1944. 

07 ^ - .7 1- (1) This Ordinance may 

Short title, appli- Post- OfHoe National 

cation and com- g . certificates Oidinanoe, 
mencement, ^ 

(2) It applies to— 

(a) Post-Office Twelve-Year National Savings Certi- 
ficates issued in pursuance of the Notification of the 
Government of India in the Finance Department, 
No. F. 17 (lOO)-F/43, dated the 4th September, 1943% 
and 

(b) any other classes of savings certificates to which 
tbe Central Government may from time to time by 
notification in the offi,cial Gazette direct that the provi- 
sions of this Ordinance shall apply. 

(3) It shall come into force at once. 

[aj See Gazette of India, 1948, Part I, page 975. 


Interpretation. 2 . In this Ordinance— 

(a) “minor” means a person who is not deemed tc 
have attained his majority under the Indian Majority 
Act, 1875; 

(h) “savings certificate” includes a Post-Office 
Twelve-Year National Savings Certificate referred to 
in clause of sub-section {2) of section 1 and a sav- 
ings certificate of any other class to which the provi- 
sions of this Ordinauce have been applied by a direc- 
tion in pursuance of clause (b) of that sub-section; 

(c) “transfer” means a transfer inter vivns and does 
not include a transfer by operation of law. 

3. Notwithstanding any provision in any enactment 

Bestriction of transfer. tt 

contrary, no transfer, whether made before or after 
the commencement of this Ordinance cr, as the case 
may be, before or after the making of a direction 
in pursuance of clause (b) of sub-section (2) of section 1 , 
of a savings certificate shall be valid without the pre- 
vious consent in writing of an officer of the Post Office 
authorised by general or special order of the Central 
Government in that behalf. 

.fhniT irLtZi. ‘i“>e ot his death the holder 
^ ® a eertificate. payment 

certificate. 


Section 8 — Note 1 


[ 1 ] The purpose and effect of S. 8 of this Ordinance 
is not to confer upon First Class Magistrates the power 
to pass sentences of death. The effect of the section 
read with S. 30, Cr. P. C., is to remove the bar of juris- 


diction which would otherwise limit the power of a 
Court by reason of the fact that an offence is punish- 
able with death. (Vol 30} 1943 Sind 87 (89) ; I L R 
f 1942) Kar 597 : 44 Gri. L Jour 461. 
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due thereon may be made in the manner provided 
in the Government Savings Banka Act, 1873, for the 
payment of deposits belonging to the estates of deceased 
persons, and the provisions of Ss. 4 to 9 of the said Act 
shall apply accordingly as if the holder of the savings 
certificate were a depositor in a Government Savings 
Bank and the sum for the ume being due on the certi- 
ficate were a deposit in such a Bank ; 

Provided that in such application section 8 of the 
said Act shall be construed as if the reference therein 
to three thousand rupees were a reference to the amount 
of the maximum holding of savings certificates prescribed 
in the rules made or deemed to have been made under 
this Ordinance applicable to the particular savings 
certificate : 

Provided further that 

f a) the powers conferred by the said provisions on 
the Secretary of a Government Savings link shall be 
exercisable by the Postmaster- General for the area within 
which the post office of issue of such savings certificate 
is situate ^*[01 if that area is in Pakistan, by the Post- 
master-General for such area in India as the Central 
Government may by general or special order specify in 
this behalf ;] ' 

(h) where in any one case payment ia to be made of 
savings certificates issued from more post ofldces than 
one, the said powers shall be exercisable by the Post- 
master- G^eneral for the area in which any of the said 
post offices is situate. 

(^) Nothing in sub-section (1) shall be deemed to 
require any person to accept payment of the amount due 
on a savings certificate before it has reached maturity. 

[a] Added by the Indian Independence (Adaptation 
of Central Acts and Ordinances) Order, 1948. 
[23-3-1948.] 

5. Notwithstanding any provision in any enactment 

Eoldmgs by or on or any rule of law for the time 
behalf of minors. being in force to the contrary, 

(1) Bo minor may apply for and hold savings certifi- 
cates and any person may apply for and hold savings 
certificates on behalf of a minor ; 

(2) where any certificate is held by or on behalf of 
a minor, the minor shall, whether the certificate was 
applied for and issued before or after the commence- 
ment of this Ordinpce or, as the case may be, before 
•or after the making of a direction in respect of such 
certificate in pursuance of clause (b) of sub-section (2) 
of section 1, be bound by the provisions of this Ordi- 
•eance and of any rules made or deemed to have been 


made thereunder applicable to such savings certificate 
and by the terms of any declaration made by the appli- 
cant for the certificate in pursuance of the said rules ; 

payment of the sum for the time being due on 
a savings certificate held by or on behalf of a minor 
may be made — 

(a) to him personally, if he himself applied for the 
certificate, or 

(b) for the use of the minor, if the application for 
the certificate was made by any person other than tho 
minor, — 

(1) to any such person, being a parent of the minor 
or guardian of his property, as may be nominated m 
that behalf in the form of applicaticn, or 

(ii) if no such nomination has been made, to any 
guardian of the property of the minor appointed by a 
competent Court, or where no such guardian has been 
so^ appointed, to either parent of the minor, or where 
neither parent is alive, to any other guardian of the 
minor, — 

and the receipt of the minor or, as the case may be, of 
his parent or guardian for any sum paid under this 
clause shall be a sufficient discharge therefor. 

6, ( 1 ) The Central Government may by notification 

Buies, in the official Gazette make rules relating 
to any class of savings certificate. 

(2) In particular and without prejudice to the gene- 
rality of the foregoing power, such rules may provide 
for the application for, the issue, maximum limits of 
holding and discharge of, and conditions as to interest 
or discount relating to, any class of savings certificate, 
and may also provide — 

(a) that where any such maximum limits of holdings 
are exceeded, no interest shall be payable on the 
amount of such excess ; 

(h) that if any interest has been paid on any amount 
of such excess, it shall be recoverable as an arrear of 
land revenue or in such other manner as the rules may 
prescribe. 

( 3) All rules relating to — 

(a) the Post Office Twelve-Year National Savings 
Certificates in force at the commencement of this 
Ordinance, 

(b) any other class of savings certificate in force at 
the time when a direction in pursuance of clause (b) of 

sub-section (2) of section 1 is made in respect thereof 

shall, so far as they are not inconsistent with the pro- 
visions of this Ordinance, continue in force until they 
are duly rescinded ot amended, and shall be deemed 
to have been made under this Ordinance. 


[THE] PRESENT WiR (DEFINITION) ORDINiNCE, 1945 . 
(ORDINANCE NO. XXIII OF 1945 .)^ 

X ^ j , [lith J'ulyf 1945,] 

A.n ura%nanc0 to define present war” and lihe expressions occurring hi certain contexts 


^ Wheebas an emergency has arisen which makes 
it necessary to define the meaning of the expression 
* present war’’ and like expressions when used in cer- 
tain contexts prior to the- outbreak of war between His 
Majesty and Japan ; 

Now, THEEEFOEE, in Qxercise of the powers con- 
ferred by ^section 72 of tbe Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India, Extraordinary 
dated 14th July 1945. 

1. (1) This Ordinance may be 
called the Present War (Defini- 
tion) Ordinance, 1945. 

(2) It extends to the whole of British India. 

(Sj It shall come into force at once. 


Short title^ extent 
and commencement. 


Meaning of ''present 
war” and Uke expres- 
sions in certain co7i- 
texts. 


For the removal of doubts it is hereby declared that 
any reference, express or im- 
plied and in whatever form of 
words, in any provisions made 
during the period commencing 
on the 3rd day of September, 
1939 and ending on the 8th day of December, 1941 in any 
enactment or in any notification, rule or order under any 
enactment or in any contract, deed or other instru- 
ment, to the present war or the present hostilities shall, 
unless in the case of such a reference in any contract, 
deed or other instrument as aforesaid the subject or 
context otherwise requires, be deemed to include and 
always to have included a reference to tbe present war 
with Japan, notwithstanding that war had not, when 
the said provision was made, broken out between His 
Majesty and Japan ; 
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Provided that nothing in this section shall prejudice 
the exercise of any power conferred in whatever form 
of words in any such provision as aforesaid on any 


Government, authority or person to declare for the pur- 
poses of such provision on what specified date the pre- 
sent war or the present hositilities shall be deemed to 
terminate. 


[THE] PRISONESS OF WAR (FORFEITURE OF EMOLUMENTS) ORDINANCE, 1943. 

(ORDINANCE NO. XXXYI OF 1943.)" 

[iStli October, 1943.] 

An Ordinance to prov^id^ for the forfeiture in certain cases not ^provided for by the Indian 
Army Act, 1911, of pay and allowances of certain persons subject to that Act. 

Whereas an emergency has arisen which makes it be forfeited by order of the Central Government if the 


necessary to provide for the forfeiture in certain cases 
not provided for by the Indian Army Act, 1911, of 
pay and allowances oi certain persons subject to that 
Act ; 

Now, therefore, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance ; — 

[a] Published in the Ga2ette of India, Extraordinary, 
dated 16th October 1943. 

Applied to the Chittagong Hill-tracts with effect from 
18-11-1943,560 Beng. Govt. Notfn. No 210 S, dated 
15-11-1943. 

1. (1) This Ordinance may be called the Prisoners 
Short title and of War (Forfeiture of Emoluments) 

^commencement. Ordinance, 1943. 

(a) It shall come into force at once, 

2. In this Ordinance, “Indian commissioned officer” 

means an Indian commissioned 
InUrpretahon. clause of 

section 7 of the Indian Army Act, 1911. 

Forfeiture of pay 3. (1) The whole or any part 
and allowances of of the pay and allowances ot an 
prisoner of war. Indian commissioned officer may 


officer is found by a military Court of Enquiry consti- 
tuted under this Ordinance — 

faj to have deserted to the enemy, or 
(h) while in enemy hands, to have served with, or 
under the orders of, the enemy, or in any manner to 
have aided the enemy, or 

(c) to have allowed himself to be taken prisoner by 
the enemy through want of due precaution, or through 
disobedience of orders or wilful neglect of duty, or 

(d) having been taken prisoner by the enemy, to have 
failed to rejoin His Majesty’s service when it was pos- 
sible to do so. 

(2) The Central Government may at any time cancel 
in whole or in part any order made under sub- sec- 
tion ("ij, and any such cancellation may be with re- 
trospective efiect. 

4. The Commander in Chief of His Majesty*s Forces 

Courts of Enouiry. “ officer authorised 

J a .</ ) 3 y jjj behalf may con- 

stitute a military Court of such composition as the 
constituting authority thinks fit to enquire into and 
report to the Central Government on any case of the 
nature referred to in sub section (1) oi section 3. 


[THE] PUBLIC HEALTH (EMERGENCY PROYISIONS) ORDINANCE, 1944 
(ORDINANCE NO. XXI OF 1944.) 

CONTENTS. 


Sections 

1. Short tiile, extent and commencement. 

2. Definitions. 

3. Power to require local authorities to take health 

measures. 

4. Power to appoint additional health staff. 

5. Powers of superintendence. 

6. Power to take over administration of services. 

7. Water-supply. 


SECTIONS 

8. Power to give directions. 

9. Power to supersede local authorities. 

10. Power to modily rules, bye-laws, etc. 

11. Power to make rules. 

12. Certain persons deemed to be public servants. 

13. Protection of action taken under this Ordinance, 

14. Efiect of other laws. 


[THE] PUBLIC HEALTH (EMERGENCY PROYISIONS) ORDINANCE, 1944. 
(ORDINANCE No. XXI OP 1944.)^ 

[20th May, 29M.] 

An Ordinance to make special provisions %n regard to public health. 


Whereas an emergency has arisen which renders 
it necessary to make special provision for preventing 
the spread of human disease, safeguarding the public 
health and providing and maintaining adequate medi- 
cal services and other services essential to the health of 
the community : — 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor- General is pleased to 
make and promulgate the following Ordinance 

[a] Published in the Gazette of India, Extraordinary, 
dated 20th May 1944. 

1. (1) This Ordinance may be called the Public 
Short title, extent Health (Emergency Provisions) 
and commencement. Ordinance, 1944, 


(2) It extends to the whole of British India. 

(B) Xii shall come into force at once. 

Definitions. 2. In this Ordinance, unless 

there is anything repugnant in the subject or context — 
(a) “appropriate Government” means in relation to 
cantonment authorities and to port authorities in major 
ports, the Central Government, and in relation to all 
other local authorities, the Provincial Government *, 

(h) ‘ local area” means the area within which a local 
authority exercises its functions ; 

(c) “local authority” in this section and in sections 
7 to 10 and 14 includes any body, whether incorporated 
or not, engaged in providing a supply of water ; 

(d) “medical establishment” means establishment 
employed in connection with the provision of mediea' 
services ; 
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(e) “public health services” and “public health esia- 
blishment” include respectively sanitary, water supply, 
vaccination, sewage disposal, drainage and conservancy 
services and establishment maintained for the purposes 
of such services, and any other service or establisment 
of a local authority which the appropriate Government 
may by notification in the official Gazette declare to be 
a public health service or public health establishment 
for any purpose of this Ordinance ; 

(f) “purpose of this Ordinance” includes the pur- 
poses of ensuring the provision of adequate medical 
services, of preventing the spread of human disease, of 
safe- guarding the public health and of providing or 
maintaining services essential to the health of the 
community. 

3. (1) The appropriate Government may by order 

Power to r&QU%re in writing require any local 

local authorities to authority to take within such 
take health mea- period as may be specified in 
sures. the order such measures as may 

be so specified, being measures which are in the opinion 
of that Government necessary for any purpose of this 
Ordinance ; and thereupon it shall be the duty of the 
local authority to comply with the order within the 
specified period. 

(2) H in the opinion of the appropriate Government 
a local authority which has been ordered under sub- 
section (l),to take any measures has failed to take, or 
is unlikely to complete, such measures within the 
period specified in the order, the appropriate Govern- 
ment may, without prejudice to any other action which 
may be taken under this Ordinance, authorise any 
person to take or complete, as the case may be, the 
said measures ; and the person so authorised may for 
the purpose exercise all or any of the powers of the 
local authority or of any committee or officer of the 
local authority conferred by or under any law for the 
time being in force, issue such directions as he thinks 
fit to the officers or servants of the local authority, and 
if he finds it necessary or expedient so to do, employ 
any outside agency. 

(8) All charges and expenses incurred by a local 
authority in complying with an order under sub-section 
(I) or by a person authorised under sub-section (2) 
shall, except to such extent, if any, as the appropriate 
Government may direct to be paid out of its revenues, 
be paid out of the funds of the local authority. 

4. (1) The appropriate Government may, if it con- 

Power to appoint aiders it necessary for any pur- 

additional health pose of this Ordinance, appoint 
staff. in any local area additional 

medical or public health establishment to perform such 
duties and exercise such functions as the appropriate 
Government may direct. 

(2) Such additional establishment shall, unless and 
to such extent as the appropriate Government other- 
wise directs, be under the control of the appropriate 
Government, but its salaries and allowances or any 
specified portion thereof shall, if the appropriate 
Government so orders, be paid out of the funds of the 
local authority, 

5. The appropriate Government may, if it con- 

Powers of super- siders it necessary for any pur- 

mtendence. pose of this Ordinance, by order 

in writing assume the superintendence of all or any 
of the medical and public health services of any local 
authority. 

(2) Upon the assumption of superintendence under 
sub- section (l ), — 

(a) the appropriate Government may by order in 
writing specify the scale of the medical or public health 
establishment concerned to be maintained by the local 
authority, the qualifications to be required for appoint- 


ment to posts in such establishment, and the pay and 
other conditions of service of such establishment; 

(b) the powers of appointment, dismissal and punish- 
ment of, and grant of leave to, members of such ostah- 
lisment shall vest in such authority as the appropriate 
Government may appoint in this behalf ; 

(c) the appropriate Government may by order ni 
writing specify the powers to be exercised by Health 
Officers employed under the local authority ; 

( d) the appropriate Government shall have power to 
inspect, superintend and control the operations o£ 
the local authority in regard to any purpose of this 
Ordinance, and may by order in writing authorise per- 
sons to carry out such inspection, superintendence and 
control and define their' powers and duties when hc 
acting ; 

(e) the costs of and incidental to the services and 
establishments concerned shall continue to be paid 
out of the funds of the local authority. 

6. The appropriate Government may, if it considers 
Power to take it necessary for any purpose of 

over admmisir alien this Ordinance, authouse by 
of services, order in writing any person to 

take over from any local authority the administration 
of all or any of its medical and public health services 
or of any medical institution maintained by the local 
authority; and the person so authorised may for the 
purposes of such administration exercise ail the powers 
specified in i sub-section (2) ot section 3 of a person 
authorised under that sub-section; and all charges and 
expenses incurred by the person authorised under this 
section shall, except to such extent, if any, as the 
appropriate Government may direct to be paid out oi 
its revenues, be paid out of the funds of the local autho- 
rity, 

7. (1) k local authority may, with the previous 
Water-supply* sanction of the appropriate Gov- 
ernment, supply water to any other local authority or 
to any other authoiity or person within or without its 
local area upon such terms as may be agreed, notwith- 
standing any provision prohibiting or restricting such 
supply contained in any other law. 

(2) The appropriate Government may by order in 
writing direct any local authority to supply water to 
any area or to any authority or person within or with- 
out its local area at such places and in such quantities 
as may be specified m the order, subject to such pay- 
ment being made therefor and to such other conditions 
as the appropriate Government may consider reason- 
able. 

8. For the purpose of carrying into effect any of the 
Power to give foregoing provisions of this Ordi- 

directions. nance or any order made there- 

under, the appropriate Government may in writing give 
to any local authority such directions as it thinks fit, 
and it shall be the duty of the local authority to com- 
ply therewith. 

9. If the appropriate Government is of opinion 
Power to supersede that any local authority has 

local authorities. failed to comply, or has delay- 
ed in complying, with any order or rule made or direc- 
tion given under this Ordinance or has failed to act in 
accordance with or give effect to any notification issued 
under section 10, the appropriate Government may by 
order in writing supersede the local authority for such 
period as may be specified in the order. 

(2) When an order of supersession has been made 
under sub section (1 ) — 

(a) all the members of the local authority shall, as 
from the date of supersession, vacate their offices as 
such members; 

(h) all the powers and duties which may by or under 
any law for the time being in force be exercised on 
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performed by or on behalf of the local authority shall, 
during the period of supersession, be exercised and 
performed by such person as the appropriate Govern- 
ment may authorise in this behalf; 

(c) all property vested in the local authority shall 
during the period of supersession, vest in the appro- 
priate Government. 

( 3) On the expiration of the period of supersession 
specified in the order under sub-section (2), the appro- 
priate Government may by order in writing — 

(a) extend the period for such further term as it may 
consider necessary; or 

(b) direct that the local authority shall be reconsti- 
tuteii in the manner provided for its constitution by or 
under the law relating thereto, and In such case any 
persons who vacated their offices under clause ( a) of 
sub-section (2) shall not be deemed to be disqualified 
thereby for election, appointment or nomination; or 

(c) direct that the local authority shall be recon- 
stituted by the persons who vacated their offices under 
clause (a) of sub-section (2) and shall recommence 
functioning as if it had not been superseded : 

Provided that the appropriate ‘Government may at 
any time before the expiration of the period of super- 
session whether as originally specified under sub-sec- 
tion fij or as extended under this sub section, make an 
order under clause (b) or clause (c) of this sub-section. 

10. In relation to any local area the appropriate 

Power to modify Government may by notification 
rules, byelatos, etc, in the official Gazette make any 
rules, byelaws, regulations or orders connected with 
any purpose of this Ordinance which the local autho- 
rity would under any law for the time being in force 
be competent to make, and may in like manner amend 
or suspend the operation of any such rule, byelaw, 
regulation or order made by the local authority : 

Provided that, notwithstanding anything to the con- 
trary in any other law, it shall not be necessary when 
issuing any such notification to comply with the provi- 
sions of section 23 of the General Clauses Act, 1897, or 
the similar provisions of any local law or with any law 
providing for any procedure preliminary to the making 
of any such rule, byelaw, regulation or order : 

Provided fuither that it shall be sufficient for the 
purpose of — 

(a) cancelling any rule, byelaw, regulation or order 


made by the appropriate Government by notification 
under this section, or 

(b) restoring to its form immediately prior to its 
amendment by notification under this section any rule, 
byelaw, regulation or order so amended— 

to rescind the notification, 

11. (1) The appropriate Government may make rules 

Power to make for carrying out the purposes of 

rules. this Ordinance, and in particular 

and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) prescribe any disease against the spread of which 
special precautions are considered by the appropriate 
Government to be necessary; 

(h) prohibit any act which in the opinion of the 
appropriate Government is likely to lead to or facili- 
tate the spread of any disease prescribed under clause 
(a). 

(c) provide for the restraint, segregation and restric- 
tion of movement of persons sufiering or suspected to 
be sufiering from any such disease; 

(d) provide for the temporary transfer of members 
of the medical and public health establishments of any 
local authority to service in another local area under 
the appropriate Government or another local authority. 

(2) In making rules under this section, the appro- 
priate Government may provide that a breach of any 
of the rules shall be punishable with imprisonment 
which may extend to three months or with fine or 
with both. 

12. All persons authorised under sub- section of 

Certain persons section 3. clause (d) of sub-sec- 

deemed to be yublic tion (2) ot section 5, section 6 or 
servants, clause (b) of sub-section (2) ot 

section 9 shall be deemed to be public servants within 
the meaning of the Indian Penal Code. 

Protection of action 13. No suit, prosecution or 
taken under ih%s Ordi- other legal proceeding shall he 
nance. against any person for any- 

thing in good faith done or m tended to be done under 
this Ordinance. 

14. The provisions of this Ordinance and of any 

Effect of other latvs. rules and orders made there- 
under shall have effect notwithstanding anything con- 
tained in any law defining the powers, duties or 
obigations of a local authority. 


[THE] REGISTRATION OF TRANSFERRED COMPANIES ORDINANCE, 1942. 
(ORDINANCE No. LIV OF 1942,f 

[8th October 1 1922] 

An Ordinance to provide for enabling companies incorporated by or under the law in force in 
certain parts of E%s Majesty's domimons ^[outside India] to continue to operate 
effectively by removal ^[to the Provinces of India], 


WheEeas an emergency has arisen which makes it 
necessary to provide for enabling companies incorporat- 
ed by or under the law in force in certain parts of Eis 
Majesty's* dominions b [outside India] to continue to 
operate efiectively by removal ^[to the Provinces of 
India.] 

NOW, therefore, in exercise of the powers con- . 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1985 (26 Geo. 6, o. 2), the Governor General 
is pleased to make and promulgate the following Ordi- 
nance : — 

[a] Published in the Gazette of India, Extraordinary, 
dated 8th October 1942. 


Section 11 — Note 1 

[1] Section 11, Rules under— Rr. 3 & 4— Contraven- 
tion of — Test to determine is how the advertisement and 


Applied to British Baluchistan, see Notfn. No. 95-W, 
dated 28-10-1942. Gaz. of India, 1942, Prat I, p. 1656; 
the Darjeeling District and to the partially excluded 
areas of the Mymensicgh District, see Beng. Govt. 
Notfn. No, 6022-Com., dated 28-11-1942; the partially 
excluded areas of Assam, see Assam Govt. Notfn. No. 
F. M. 22/43/S, dated 16-2*1943; the partially excluded 
area in Orissa, except the district of Angul and the 
Khondmals, see Orissa Govt, Notfn. No. 30491 J-1/43- 
Com. (c), dated 23-2*1942; the partially excluded areas 
in the C. P. and Berar, see C. P. & Berar Govt. Notfn. No. 
392/C. R. 119/11, dated 26-2-1943; the partially excluded 
areas in Madras Presidency, see Mad. Govt. Notfn. No, 
4119, dated 24.2- 1943; the partially excluded areas in the 

signboard would be regarded by the man in street and 
not by the members of medical profession. (Vol 341 
1947 Cal 382 (383) ; 4 Cri L Jour 231. 
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Bombay Province, see Bom. Govt. Notfn. No. 4885/83/ 
1860, dated 8-2-1943; tbe districts of the Chota Nagpur 
Division and the Santhal Parganas, se& Bihar Govt, 
Notfn. No. 5148-13-48/42-Com , dated 6-11-1942; the 
partially excluded areas of tbe Jaunsar-Bavpar Pargana 
of the Debra Dun District and the portion of the Mir- 
zapiir District south of the Kamour Range, see U. P. 
Govt. Notfn. No. 76-R/XII-C-5/43, dated 12-2-1943. 

This Ordinance is amended by Act XXX of 1946. 

[b] Substituted for ‘outside British India’ by the 
Indian Independence I Adaptation of Central Acts and 
Ordinances) Order, 1948 [23-3-1948.] [c] Substituted 
for ‘to British India’ ihid. 

Short title, extent I. flj This Ordinance may be 
and commencement, called the Registration of Trans- 
ferred Companies Ordinance, 1942. 

(2) It extends to the whole of British India. 

(S ) It shall come into force at once. 

2. (I ) It the Central Government is satisfied as res- . 

Registration in British pects any company incor- 
India of companies incor- porated by or under the 
porated elsewhere in His law in force in any Domi- 
Majesty's dominions nion within the meaning 

of the Statute of Westminster, 1931 (22 Geo. 5, c. 4), or 
a[in Pakistan or in Ceylon], or in any Colony, or in 
any British Protectorate, or in any territory, in respect 
of which a mandate on behalf of the League of Nations 
has been accepted by His Majesty and is being exercised 
by His Majesty’s Government in the United Kingdom, 
that it is expedient for any of the purposes specified 
m sub- section (2) ot section 2 of the Defence of India 
Act, 1939, to exercise the powers conferred on the Cen- 
tral Government by this Ordinance, the Central Govern- 
ment may by order direct that the company shall be 
registered under and in accordance with this Ordinance 
by a Registrar of Companies in h[a Province of India] 
and subject to tbe provisions of this Ordinance, where 
such a company is so registered, it shall, except so far 
as the order of the Central Government otherwise pro- 
vides, be treated for all purposes as if it were a company 
incorporated under the India Companies Act, 1913, 
and registered under that Act in b[a Province of India] 
and not elsewhere. 

(2) Any such order may, in respect of the company 
to which it relates, — 

(a ) modify, adapt or exclude any of tbe provisions 
of the Indian Companies Act, 1913. 

(h) modify, adapt or exclude any provisions of the 
memorandum and articles of association of the com- 
pany as in force immediately before the making of the 
order, or of any other instrument as then in force regu- 
lating the constitution or functions of the company ; 


(c) contain such transitional provisions as appear tc 
the Central Government tc be necessary or expedient 
for enabling the company to carry on or recommence 
business outside the territory under the law of which it 
was incorporated immediately before the making of 
tbe order ; and 

(d) contain such incidental, supplemental and con^ 
sequential provisions as appear to the Cenral Govern- 
ment to be necessary or expedient for tbe purposes of 
the order. 

(8) The Central Government may make rules — 

(a) regulating the manner in which companies are 
to be registered under this Ordinance and the matters 
which are to be registered under this Ordinance in rela- 
tion to any company, and 

(b) imposing upon Registrars of Companies under the 
Indian Companies Act, 1913, such duties in respect of 
tbe keeping of registers, books and other documents 
relating to the companies so registered as may be speci- 
fied in the rules. 

(i) The registration of a company under this Ordin- 
ance shall not afiect any liability of the company or 
any other person to income-tax or excess profits tax 
and for the purposes of either such tax a company shall 
not be deemed to be resident in ®[a Province] by rea- 
son only of the fact that tbe control and management 
of the afiairs of tbe company is temporarily situated 
wholly m ®[a Province] in consequence of the company 
having been registered in ^*[a Province] under this 
Ordinance. 

[a] Substituted for ‘in British Burma’ by the Indian 
Independence (Adaptation of Central Acts and Ordin- 
ances) Order, 1948. [23-3-1948]. [b] Suhsiituted toic 
‘British India*, ibid, [c] Substituted for ‘British India’, 
ibid. 

^[2A. The Central Government may at any time by 

Cancellation of order cancel the registration of 
registration. any company under this Ordin- 

ance on such terms and conditions as may be specified 
in the order.] 

[a] Inserted by the Registration of Transferred 
Companies (Amendment) Act, 1946 (XXX of 1946), 
S. 2. [22-11-1946.] 

3. The powers conferred on the Central Government 

Delegation of powers, ^[by section 2, (except the 
power to make rules conferred by sub-section (3) there- 
of) and section 2A] may, if the Central Government so 
directs, be exercised in a Governor’s Province by the 
Provincial Government and in a Chief Coramissioner’E 
Province by the Chief Commissioner. 

[a] Substituted by the Registration of Transferred 
Companies (Amendment) Act, 1946 (XXX of 1946). 
S. 3. [22-11-1946.] 


[THE] RESTRICTION AND DETENTION ORDINANCE, 1944 
(ORDINANCE NO. Ill OF 1944) 

CONTENTS. 

Section. 


1. Short title, extent, application and commence- 

ment. 

2. Interpretation. 

3. Power to make orders restricting the movements or 

actions of or detaining certain persons. 

4. Powers of photographing, etc., persons. 

5. Delegation of powers and duties of Central and Pro- 

vincial Governments to other authorities and to 
officers. 

6. Validation of orders made under rule 26, Defence 

of India Rules. 


Section. 

7. Grounds of order of detention to be disclosed to 

persons afieoted by the order. 

8. Order of delegation made in pursuance of delega- 

tion under section 5 to be reported to Government 
for confirmation. 

9. Duration of orders of detention made under sec- 
tion 3. 

10. Saving as to orders. 

11. Disclosure of grounds of detention, etc., communi- 

cated or of contents of written representation 
made under section 7. 

12. Protection of action taken under this Ordinance. 

13. Application of other laws not barred. 



[APP] 


[THE] EBSTEIOTION AND DETENTION OHDINANOB* 1944 


8847 


[THE] EESTRIOTION AND DETENTION ORDINANCE, 1944. 
(ORDINANCE NO. Ill OF 1044).^ 

[l5tli Jamiar% 19M.] 

An Ordinance to empower the Central Government and the Provincial Qovei nvient and any officer or 
authority to whom the Central Government or the Provincial Government may delegate its powers 
in this behalf to restrict the movements and actions of and to place in detention and detain 
certain persons^ to regulate the exercise of these powers and the duration of orders made 
in such exercise, and to confirm the validity of the past exercise of such powers 
under rule 26 of the Defence of India BuUs, 


WheEEAS, an emergency has arisen which makes it 
necessary to empower the Central Government and the 
Provincial Government and any officer or authority to 
whom the Central Government or the Provincial Gov- 
ernment may delegate its powers in this behalf to 
restrict tbe movements and actions of and to place in 
detention and detain certain persons, to regulate the 
exercise of these powers and the duration of orders 
made in such exercise, and to confirm the validity of 
the past exereise of such powers under rule 26 of the 
Defence of India Rules. 

Now, THEEFOBE, In exercise of the powers confer- 
red by section 72 of the Government of India Act, as 
set out m the Ninth Schedule to the Government of 
India Act, 1935, tbe Governor-General is pleased to 
make and promulgate the following Ordinance : — 

[a] Published in the Gazette of India Extraordinary, 
dated 15th January 1944. 

This Ordinance is amended by Ordinance No. 22 of 
1944. 

Short title, extent, 1. fi) This Ordinance may 
application and com- be called tbe Restriction and 
mencement. Detention Ordinance, 1944. 

(2) It extends to tbe whole of British India, and it 
applies also— 

(a) to British subjects and servants of the Crown in 
any part of India^ 


(b) to British subjects who are domilciled in any part 
of India wherever they may be, 

(c) in respect of tbe regulation and discipline of any 
naval, miltary or air force raised in British India, to 
members of and persons attached to, employed with, or 
following, that force wherever they may be, and 

(d) to, and to persons on, ships and aircraft register- 
ed in British India wherever they may be. 

(3) It shall come into force at once. 

2. In this Ordinance, unless there is anything repug- 

Interpretation. .*®^subieot or eoBteit, 

^ Provincial Government means, 

m relation to a Chief Commissioner’s Province, the 
Chief Commissioner. 

3. (1) The Central Government 
or tbe Provincial Government, if 
satisfied with respect to any 
particular person that wiih a 
view to preventing him from 
acting in any manner prejudicial to the defence of 
British India, the public safety, the maintenance of 
public order, His Majesty’s relations with foreign 
powers or Indian States, the maintenance of peaeful 
conditions in Tribal Areas or tbe efficient prosecution of 
the war it is necessary so to do, may make an order — 

(a) directing such person to remove himself from 
British India in such ffianner, by such time and by 


Power to make 
orders restricting 
the movements or 
actions of or detain-' 
mg certain persons. 


Preamble — Note 1 

[1] This Ordinance is not ultra vires of the powers 
of the Governor-General because it deals with exclusi- 
vely a provincial subject (List II, entry I). As the Indian 
Legislature is by reason of a proclamation of emergency 
under S. 102 competent to legislate both upon central 
subjects and upon provincial subjects, there is no justifi- 
cation for limiting the ordinance- making power to 
Lists I and III subjects. (Vol 31) 1944 E 0 86 (89) : 
I L E (1944) Ear F C 172 : 23 Pat 678 : (1944) 6 
F C B 296 (FC). 

[2] The reference to “the efficient prosecution of the 
war” in the Ordinance must be understood in the light 
of the circumstances in which the Ordinance came to'be 
passed. And since efficient prosecution of war was ne- 
cessary for Defence of India this Ordinance is not ultra 
vires the Governor-General. (Vol 32) 1945 F C 18 (19): 
I L E (1945) Ear F C 13 : 1945 F C R 81 : 24 Pat 
187 : 46 Cri L Jour 559 (FC) (Vol 32) 1945 Pat 44 
(53) : 23 Pat 968 (FB) ^ (Vol 32) 1945 Pat 69 (61) ; 
23 Pat 475 : 46 Cri L Jour 460 (DB), 

SECTION 3 — SYNOPSIS 

1. Object of the section. 

2. Authority to be satisfied. 

3. Tf satisfied.’ 

4. ‘From acting.’ 

5. Orders directing detention— General. 

6. Burden of proof. 

7, Clause (1) (c). 

1, Object of the section. — [1] The powers con- 
ferred on the Executive under Ordinance 3 of 1944 are 
for the purpose of preventive detention and are not 
punitive in their nature. The Executive should not 
detain a subject in order to punish him for what he has 
already done but in order to prevent him from doing 
something which in fhe opinion of the Executive is 


likely to afieot the safety of tbe State or the efficient 
prosecution of tbe war. (Vol 33) 1946 Bom 32(33)(DB). 

2. Authority to be satisfied. — [1] The Governor 
who has to be satisfied before the exercise of powers 
under S. 3, is as a part of tbe Provincial Executive and 
not in any way in contrast with or in contradiction to 
the Provincial Executive. (Vol 33)1946 Bom 32(34)(DB). 

3. ‘If satisfied,’ — [1] The detaining authority 
must consider the case with extreme care and caution; 
the liberty of a subject is not to be lightly taken away, 
Tbe satisfaction, which the law requires on the part of 
the detaining authority is a reasonable satisfaction, not 
vitiated by any consideration which is foreign to the 
scope and object of Ordinance. (Vol 33) 1946 Bom 32 
(35) (DB). (Where an order of detention is made with 
the object of considering whether the Criminal Tribes 
Act can be used against the detenue and ipending 
consideration of the use of that Act, the order of 
detention under this Ordinance is illegal.) 

[2] The Court is not entitled to examine the suffi- 
ciency of the Governor’s reasons, but only the fact of 
his satisfaction. AlUhat the Court is entitled to consider 
is whether the Governor was in fact satisfied that the 
detention was necessary when he made tbe order and 
whether his order was bona fide. A mere allegation of 
want of good faith cannot entitle the Courts to examine 
the materials on which the Governor was satisfied of 
the necessity for detaining. (Vol 32) 1945 Pat 44 (51) : 
23 Pat 968 (FB). 

[3] Evidence for conviction and evidence for deten- 
tion is different— -Evidence though insufficient to secure 
conviction may be sufficient to order detention of the 
accused. (Vol 32) 1945 Bom 533 (536) : 47 On L Jour 
297 (DB). 

4. ‘From acting.’ — [1] The words “from acting” 
in S. 8 (1) do not indicate persons considered to be 
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suck route as may be specified In the order, and prohi- 
biting his return to British India; 

ib) directing that he be detained; 

(c) directing that except in so far as he may be per- 
mitted by the provisions of the order, or by such 
authority or person as may be specified therein, he shall 
not be in any such area or place in British India 
as may be specified in the order; 

(d) requiring him to reside or remain in such place 
or within such area in British India as may be specified 
In the order and if he is not already there to proceed to 
that place or area within such time as may be specified 
in the order; 

(e) requiring him to notify his moyementsor to report 
himself or both to notify his movements and report 
himself in such manner at such times and to such 
authority or person as may be specified in the order; 

(f) imposing upon him such restrictions as may be 
specified m the order in respect of his employment or 
business in respect of his association or communication 
with other persons, and in respect of bis activities in 
lelatlon to the dissemination of news or propagation of 
opinions; 

(g) prohibiting or restricting the possession or use 
by him of any such article or articles as may be speci- 
fied in the order; 

(h) otherwise regulating his conduct in any such 
.particular as may be specified in the order : 

Section 3 — Note 4 (contd.) 

actually acting in a prejudicial manner at the time of 
the making of the order. Persons who may act in future 
in a prejudicial manner can also be detained. (Vol 32) 
1945 Pat 44 (53) : 23 Pat 968 (FB). 

5. Orders directing detention— General. — [1] 
Order directing detention of a person is the same thing 
as order for bis detention. (Voi 32) 1945 Pat 44 (49) : 
23 Pat 968 (FB). 

[2] The Ordinance is applicable even to persons 
already in detention who can be placed in detention 
under S. 3 (1) (b) of the Ordinance. (Vol 32) 1945 Pat 
44 (53) : 23 Pat 968 (FB). 

[3] An order of detention is not invalid because it 
does not bear the seal of the Government of the Pro- 
vince. There is no rule requiring such an order to be so 
sealed, (Vol 32) 1945 Pat 44 (49) : 23 Pat 968 (FB). 

[4] Previous order of detention under R. 26, Defence 
of India Rules — Governor can cancel order and pass 
fresh order under S. 3 (1) (b) — Fresh order need not 
be based on fresh materials — That fresh order was 
passed while detenu was in detention does not justify 
inference that there was no fresh material. (Vol 32) 
1945 Pat 44 (52, 54) : 23 Pat 968 (FB). 

[5] Where an original order of detention passed 
under S. 3 is bad and illegal, a subsequent order 
directing it to continue cannot validate it. Both orders 
must be held to be invalid. (Vol 33) 1946 Bom 32 (36) 
(DB). 

[6] Detenu detained under order No. 963C made 
under R. 26, Defence of India Rules — Federal Court 
deciding that validity of order under R. 26, Defence of 
India Rules, could be investigated under S. 491, Cri- 
minal P. C — Governor cancelling order No 963C and 
passing fresh order of detention under S. 3 (1) (b) — 
Subsequent order held was made bona fide and not to 
circumvent decision of Federal Court. (Vol 32) 1945 
Pat 44 (49, 50] : 23 Pat 968 (FB). 

6. Burden of proof. — [1] Detention order —Bad 
faith on part of authority making order cannot be 
-presumed— Presumption is of good faith. (Vol 32) 
1945 Pat 44 (51) : 23 Pat 968 (FB). 

[2] Bona fide of detention order challenged — Crown 
is not bound in every case to file affidavit that Governor 


Provided that no order shall be made under clause 
{a) of this sub-section in respect of any British Indian 
subject of His Majesty; 

Provided further that no order shall be made by the 
Provincial Government under clause fcl of this sub- 
section directing that any person ordinarily lesident 
in the Province shall not be in the Province, 

[2] An order made under sub-section fij may re- 
quire the person in respect of whom it is made to 
enter into a bond; with or without sureties, for the due 
performance of, or as an alternative to the onforoement 
of, such restrictions or conditions made in the order as 
may be specified in the order. 

[3] It any person is in any area or place in contra- 
vention of an order made under the provisions of this 
section or fails to leave any area or place in accordance 
with the requirements of such an order, then, without 
prejudice to the provisions of sub-section (8), he may 
be removed from such area or place by any police 
officer or by any person acting on behalf of Govern- 
ment. 

('4J So long as there is in force in respect of any 
person such an order as aforesaid directing that he bo 
detained, he shall be liable to be removed to and 
detained in such place and under such conditions, 
ineluding conditions as to maintenance, discipline and 
the punishment of offences and breaches of discipline, 
as the Central Government, or the Provincial 

had applied his mind to ease and was in fact satisfied 
of necessity of order before he made it — Production of 
detention order is sufficient (Vol 32) 1945 Pat 44 (56) I 

23 Pat 968 (FB). (Per Meredith J.) 

[2] Detention order challenged by detenu — Mode in 
which Crown should present its case indicated. (Vol 32) 
1945 Pat 44 (57) : 23 Pat 968 (FB). (Per Sinha J.) 

[4] Though it is open to the detenu detained under 
Ordinance to show that the order of detention was not 
in fact made by the authority empowered to make it 
or that it was a fraudulent exercise of the power, the 
burden of substantiating these pleas lies on the detenu. 
The mere fact that tbe detenu challenges the factum 
or the bona fides of the order or the fact that the 
officers of the Government must naturally be in posses- 
sion of information on the subject cannot be said to be 
“proof to the contrary” so as to make it incumbent on 
the Government to adduce evidence in support of the 
order. (Vol 32) 1945 F C 18 (19, 20) : I L R (1945) 
Kar F G 13 ; 24 Pat 187 ; 1945 F O R 81 (FC). 

[5] Detention order supported by affidavit — Onus on 
the person detained is practically impossible of dis- 
charge, the only method of escape being to show that 
the alleged order is no order at all — High Court cannot 
question motive of authority concerned unless fraud or 
mistake is proved. (Vol 32) 1945 Bom 533 (534. 536) : 
47 Cri L Jour 297 (DB). 

[6] Detenu detained under R. 26, Defence of India 
Rules, by order No. 9630 — Application by detenu under 
S. 491, Criminal P. C., rejected on ground that High 
Court’s jurisdiction was barred by S. 10 of Ordinance 
— Federal Court setting aside High Court’s orders and 
remitting application for disposal to High Court — There- 
after Governor cancelling Order No. 9630 and passing 
fresh order No. 3929C for detention under S. 3 (1) (b) 
of Ordinance — Detenu held not entitled to release 
merely by showing that order No. 9630 was illegal— He 
must show that order No. 3929C was also illegal. (Vol 
32) 1945 Pat 44 (48, 49) : 23 Pat 968 (FB). 

7. Clause (1) (c) — [1] Section 3 (1) (c) falls within 
Sob. 7 List II, Item 1 and List HI, Item 2, Government 
of India Act, and therefore is not ultra vires of powers 
of Governor-General. (Vol 32) 1945 Pat 444 (445, 446) ; 

24 Pat 418 ; 47 Cri L Jour 463’(DB).t 
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'Government, ag the case may be, may from time to 
time by general or special order specify. 

(5) Where the power to specify the place of detention 
is exercisable by the Provincial Govarnmeat the power 
of the Provincial Government shall include power to 
specify a place of detention outside the Province: 

Provided that — 

(a) no such place shall be specified save with pre- 
vious consent of the Provincial Government of the 
Province in which the place is situated and where the 
place is situate in a Chief Commissioner’s Province, of 
the Central Government. 

(b) the power to specify the conditions of detention 
3hail be exercised by the Provincial Government of the 
Province in which the place is situate, or where the 
place is situate in a Chief Commissioner’s Province, by 
the Central Government. 

(6) If the Central Government or the Provincial 
Government, as the case may be, has reason to believe 
that a person in respect of whom such an order as 
aforesaid has been made directing that he be detained 
has absconded or is concealing himself so that the 
order cannot be exercised that Government may — 

(a) make a report in writing of the fact to a Presi- 
dency Magistrate or a Magistrate of the first class 
having jurisdiction in the place where the said person 
ordinarily resides; and thereupon the provisions of 
sections 87, 88 and 89 of the Code of Criminal Proce- 
dure, 1898 {? of 1898) shall apply in respect of the said 
person and his property as if the order directing that 
he be detained were a warrant issued by the Magis- 
trate; 

(b) by order notified in the official Gazette directing 
the said person to appear before such officer, at such 
place and within such period as may be specified in the 
order, and if the said person fails to comply with such 
direction he shall, unless he proves that it was not 
possible for him to comply therewith and that he had, 
within the period specified in the order, informed the 
officer of the reasons which rendered compliance 
therewith impossible and of his whereabouts, be punish- 
able with imprisonment for a term which may extend 
to seven years, or with fine, or with both. 

(7) The Central Government or the Provincial 
Government may, by general or special order made 
with the consent of the Crown Representative, provide 
for the removal of any person detained by it under aub- 
secition (1) to, and for the detention of such person in, 
any area administered by the Crown Representative. 

(8) It any person contravenes any order made under 
this section, other than an order of the nature referred 
to in clause (b) of sub-section (6)^ he shall be punishable 
with imprisonment for a term which may extend to five 
years, or with fine, or with both, and if such person has 
entered into a bond in pursuance of the provisions of 
sub-section (2)^ his bond shall be ferfeited, and any 
person bound thereby shall pay the penalty thereof, or 
show cause to the satisfaction of the convicting Court 
why such penalty should not be paid. 


Powers of photograph 
ing, etc,j persons. 


(9) Any order made under the powers given by tliiai 
section shall have efiect notwithstanding anything 
inconsistent therewith contained in any Act, Ordinance 
or Regulation other than this Ordinance, or in any 
instrument having efieet by virtue of any such Aotg 
Ordinance or Regulation. 

4. fij The Oentrai Government or the Provincial 
Government may, by order* 
direct that any person, ia 
respect of whom an order 

has been made under sub-section (l)ol aection 3, shall — 

(a) allow bimself to be photographed, 

(h) allow his finger and thumb impressions to be 
taken, 

(c) furnish specimens of his handwriting 'and signa- 
ture, and 

(d) attend at such time and place before such autho- 
rity or person as may be specified in the order for all 
or any of the purposes mentioned in this sub-section. 

(2) It any person contravenes any order made under 
this section, he shall be punishable with imprisonment 
for a term which may extend to six monihs or with 
fine, or with both. 

5. fij The Central Government may by order direct 
Delegation of pow~ that any power or duty which 

ers and duties of under section 3 or section 4 is 
Central and Pronin- conferred or imposed upon the 
cial Governments to Central Government shall, in 
other authorities such circumstances and under 
and to officers, such conditions, if any, as may 
be specified in the direction, be exercised or dischar- 
ged~~ 

(a) by any officer or authority subordinate to the 
Central Government, or 

(b) by any Provincial Government or by any officer 
or authority subordinate to such Government. 

(2J A Provincial Government may by order direct 
that any power or duty which by or under section 8 or 
by section 4 is conferred or imposed on the Provincial 
Government shall, in such circumstances and under 
such conditions, if any, as may be specified in that 
direction, be exercised or discharged by any officer or 
authority, not being (except in the case of a Chief Com- 
missioner’s Province) an officer or authority subordi- 
nate to the Central Government. 

6. {'ij No order made before the commencement of 

Validation of or- this Ordinance under rule 26 of 

ders made under the Defence of India Rules shall 
rule 26, Defence of after such commencement be 
India Rules. deemed to be invalid or be called 

in question on the ground merely that the said rule pur- 
ported to confer powers in excess of the powers that 
might at the time the said order was made be legally 
conferred by a rule made under section 2 of the Defence 
of India Ordinance, 1939, or under section 2 of the 
Defence of India Act, 1939. 

(2) Every such order shall on the commencement of 
this Ordinance be deemed to have been, and shall have 
effect as if it had been made under this Ordinance, 


Section 6 — Note 1 

[1] By reason of Ss. 6 and 10 the High Court no 
longer has jurisdiction to hear applications under 
S. 491, Cr. P. Code by persons detained under R. 26, 
Defence of India Rules, pending before it. All such pro- 
ceedings under S, 491 as were pending when the Ordi- 
nance came into force axe discharged. (Vol 31) 1944 
Dah 142 (145) : 45 Cri L Jour 711: I L R (1946) Lah 
147 (l^B). 

[2] Section 6 (l) is not retrospective in such a way as 
to be invalid. (Vol 32) 1945 Pat 59 (61) ; 23 Pat 475 ; 
46 Cri L Jour 460 (DB). 


[3] The word “such” in the expression “every such 
order'* in cL (2) of S. 6 can only attract the qualifica- 
tion to be found in the opening words of el. (1), namely, 
‘order made before the commencement of this Oidi- 
nance under Rule 26 of the Defence of India Boles”. 
The further qualification to be extracted from the refe- 
rence there contained to the ground of invalidity arising 
out of the ultra vires charaotar of R. 26 could not be 
imported into cl. (2). (Vol 31) 1944 F G 86 (92, 93) : 
I L R (1944) Kar (F C) 172 : 23 Pat 678 : 1944 
F C R 295 (F C). 

[4j Clause 6 (2) togeiher with the proviso makes it 
clear that the detention of persons originaU:^ detained 

1107 & 1108 A. M. 
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and as i! this Ordinance had been m foice at the time 
the order was made : 

Provided that section 7 and section 9 of this Ordi- 
nance shall apply in relation to any order made under 
clause (b) of sub-rule (1) of rule 26 of the Defence of 
India Rules as if that order had been made on the date 
of the commencement of this Ordinance, and section 8 
of this Ordinance shall not apply to any such order. 

(3) Nothing in the foregoing provisions of this sec- 
tion shall apply to any such order which has already 
been cancelled by or in consequence of an order of a 
competent Court I 

Provided that any such cancellation shall not pre- 
vent the making under this Ordinance of a fresh order 
to the same effect as the order cancelled. 

7. Where an order is made in respect of any person 

Grounds of order under clause (b) of suh-seclion 

of detention to he (1) of section 3, as soon as may 
disclosed to person be after the order is made, and 
affected by the where before the commencement 
order, of this Ordinance an order has 

been madie in respect of any person under clause fb) oi 
sub-rule (1) of rule 26 ol the Defence of India Rules, 
as soon as may be after the commencement of this 
Ordinance the authority making or which made the 
order shall communicate to the person affected thereby 
so far as such communication can be made without 
disclosing facts which the said authority considers it 
would be against the public interest to disclose, the 
grounds on which the order has been made against him 
and such other particulars as are in the opinion of such 
authority sufficient to enable him to make if he wishes 
a representation against the order, and such person 
may at any time thereafter make a representation in 
writing to such authority against the order, and it shall 
be tbe duty of such authority to inform such person of 
bis right of making such representation and to afford 
him tbe earliest practical opportunity of doing so. 

8. When any order is made in respect of any person 

Order of detention made under clause (h) oi sub- 

in pursuance of delegation section (J) oi section'd 
under section 6 to be repor- by an officer or authority 
ed to Governmentt for con- empowered in pursuance 
firmation, of section 5, that officer 


or authority shall forthwith report the fact to the 
Government to which he or it is subordinate, and that 
Government shall, after considering all the circum- 
stances of the case including any representation made 
by the person affected by the order, make an order 
confirming or cancelling the order. 

9. No order made or deemed undi'r the provisions oi 


Duration of orders 
of detention made 
under section 3, 


section 6 to have been made 
under clause (bf of sub-sec- 
tion fij oi section 3 shall bo in 
force for more than six month 


from tbe date on which it is made 

Provided that the Government which made the order, 


or where the order was made by an officer or authority 
empowered iu pursuance of section o of this Ordinance 
or sub-section (4) or sub-section (3) of section 2. of the 
Defence of India ^Ordinance 1939, or the Defence of 
India Act, 1939, the Government to which such officer 
or authority is subordinate, may after a further con- 
sideration of all the circumstances ot tbe case ^[and at 
any time within thirty days before the expiry oi the 
said Six months, direct by an endorsement on the 
original order or otherwise that the order shall continue 
in force,] and the order as so extended shall continue in 
force for a further period of six months b[from the 
date on which but for such direction it would have 


ceased to be in force] and thereafter if and so often as 
it is again extended by a further similar direction made 
in the same manner. 


[a] Substituted for the words “direct that the order 
shall continue in force notwithstanding that the said 
period of six months has expired'^ by the Restriction 
and Detention (Amendment) Ordinance, 1944 (No, 22 
of 1944), S. 2 [27-5-1944], 

[b] Inserted,, ibid. 

10, fij No order made under this Ordinance, and no 


Samng as to orders. 


order having effect by virtue 
of section 6 as if it had been 


made under this Ordinance, shall be called in question 
in any Court, and no Court shall have power to make 
any order under section 491 of the Code of Criminal 
Procedure, 1898, in respect of any order made under or 
having effect under this Ordinance, or in respect of any 
person the subject of such an order. 


Section 6 — Note 1 (contd.) 

under Defence of India Rules, R. 26, is now to be treated 
as the detention of those persons under the Restriction 
and Detention Ordinance as if an order had been made 
under that Ordinance on 15tb January 1944, It can- 
not be said that the proviso to Cl. 6 (2) is repugnant to 
the provisions of Ci. 6 j( 2) itself. Clause 6 (2) relates to^all 
orders under the Ordinance whereas the proviso relates 
to those made under R. 26 (1) (b), Defence of India 
Buies, namely, detention. (Yol 31) 1944 Cal 284 (286) ; 

45 Cri L Jour 745 (D B). 

[5] Section 6 (2) does not validate a document which js 
not an order at all, even though it bears the signature 
of a duly authorised officer, if it can be shown that the 
officer never applied his mind when he affixed his 
signature to it ; and it is only orders made valid by 
S. 6 (1) to which S. 6 (2) applies and is limited. (Vol 
32) 1945 Bom 212 (216) : I L R (1945) Bom 317 : 

46 Cii L Jour 608 (PB). (Effect of S. 6 (1), explained.) 

Section 7~~Note 1 

[1] Great vigilance is necessary in enforcing the pri- 
vilege under the section. Inordinate delay in sending 
notice— In appropriate circumstances High Court may 
find shat detention though not illegal in origin had 
become improper v/itbin meaning of S. 491, Criminal 
P, C. (Vol 33) 1946 Oudh 183 (187): 20 Luck 535 (DB). 

Section 9 — Note 1 

[1] Detention under an order made under 8. 9 con- 


tinuing in force an order previously made, which is 
ineffective and inoperative as the order was not served 
as required by R. 119 of the Defence of India Rules, is 
not legal. (Yol 32) 1945 Nag 159 (163) ; I L R (1945) 
Nag 382 (DB) 

Section 10 — Note 1 

[1] The recital in preamble of the Ordinance as to the 
necessity “to confirm the validity of the past exercise 
of such powers under R. 26, Defence of India Rules” 
has relation to both S. 10 and S. 6. (Vol 31) 1944 F G 
86 (90) ; I L R (1944) Ear. F 0 172 : 23 Pat. 678 : 
(1944) F C R 295 (FC). 

[2] Provision in Ss. 10 and 6 that the order oi 
detention shall not be called in question in any Court 
is valid. (Vol 31) 1944 F 0 86 (90) : I L R (1944) Kar 
F C 172 : 23 Pat. 678 : (1944) F C R 295 (FC). ((Vol 
30) 1943 F C 75 : I L R (1943) Kat F C 103 : (1944) 
F G R 1 (FC), Bel, on.) 

[3] This section does not purport to repeal S. 491, 
Criminal P. C. All it does is to interdict tbe High Court 
from exercising the power or jurisdiction conferred by 
S. 491 in certain class of cases, which is permissible for 
the ordinance-making authority to do. (Vol 31) 1944 
F C 86 (90, 94, 95) : I L R (1944) Kar F 0 172 : 23 Pat 
678 : (1944) FOR 295 (PC). (Nature and extent of 
curtailment of High Court’s power indicated.) 

[4] Jurisdiction of the Court to question the grounds 
or motives for making the orders or for calling them in 
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If at the commenGement of this Ordinance there 
is pending in any Court any proceeding by which the 
validity of an order having eheot by virtue of seotion 6 
as if it had been made under this Ordinance ia called 
in question, that proceeding is hereby discharged. 

(3) Where an order purports to have been made by 
any authority in exercise of any power conferred by or 
under this Ordinance, the Court shall, within the mean- 
ing of the Indian Evidence Act, 1872, presume that 
such order was so made by that authority. 

il. (1) ®’[No Court shall, except for the purposes of 
a prosecution for an offence 
punishable under sub-sec- 


Disclosure of grounds 
of detention, etc , com- 
municated ^or of contents 
of written representation 
made under section 7. 


tiou {2), allow] any state- 
ment to be made or any 
evidence to be given before 
it of the substance of any 


communication made under section 7 of the grounds 
on which ^[any order referred to in that section] has 
been made against any person, or of any particulars 
disclosed in connection® [there with under that seetioUj] 
or of any representation made .under that section 
against any order, and, notwithstanding anything con- 
tained in the Indian Evidence Act, 1872, no Court 
shall be entitled to require any public officer to pro- 
duce before it, or to disclose the substance of, any such 
communication of grounds, particulars disclosed, or 
representation made. 

f2J It shall be an offence punishable with imprison- 
ment for a term which may extend to two years, or 
with fine, or with both, for any person to disclose or 
publish without the previous authorization of the Central 
Government or the Provincial Government any con- 
tents d[or matter purporting to be contents] of any 


Section 10— Note 1 (conid ) 

question is taken away fay S. 10. The Court cannot call 
such an order in question unless it could be affirma- 
tively proved that the order bad been brought about by 
some fraud or that by some mistake the order did not 
apply to the person who was purported to be detained 
under it. (Vol 32) 1945 Bom 533 (534) : 47 Cri L Jour 
297 (DB). 

[5] The jurisdiction of the Court is taken away only 
when the order on which the Government is relying is 
an order “made under the Ordinance.” It must be 
made by the detaining authority in the proper exercise 
of its powers and not merely in colourable exercise. 
Authority should also not exceed the powers given to it 
under the Ordinance. (Vol 33) 1946 Bom 32 (36) (DB). 
(Detention to consider whether Criminal Tribes Act 
should be applied— Detention is bad.) 

[6] This section does not purport to repeal S. 491, 
Criminal P. C. The High Court is still at liberty to in- 
vestigate whether an order purporting to have been 
made under B. 26, Defence of India Rules and deemed 
to be made under the Ordinance or a new order pur- 
porting to be made under the Ordinance was in fact 
validly made, and if it was not validly made, it has 
power to pass orders under S. 491, Criminal P. C. 
(Vol 32) 1945 Nag 159 (163): ILR (1945) Nag 382{DB). 

[7] Section 10 does not preclude the High Court 

from considering applications for a writ of habeas 
corpus under S. 491, Criminal P, C., based on the 
allegation that the order of detention of the petitioner 
was passed mala fide. (Vol 32) 1945 Oudh 222 (225) : 
20 Luck 504 (DB). {(Vol 31) 1944 F C 86 : 1 L R (1944) 
Ear F C 172 : 23 Pat 678 (1944) F C R 295 (F C) 

and (Vol 32) 1945 F C 18 : I L R (1945) Ear F C 13 : 
24 Pat 187 : 1945 F C R 81 (FC), Foil.) 

[8] The first part of S. 10 (1) does not take away the 
jurisdiction of the Gourfc to call in question orders 
under R, 26, Defence of India Rules on the ground 
that they are ultra vires. The second part of S. 10 (1) 
which suspends the operation of S. 491; Criminal P. C., 
applies to two classes of orders, that is to say, orders 
made under S. 3 of the Ordinance itself and orders 
“having effect under this Ordinance or in respect of 
any person the subject of such an order”. (Vol 32) 1945 
Bom 212 (216j : I L R (1945) Bom 317 : 46 Cri L Jour 
608 (FB). 

[9] The direction in S. 10 (2) that such a proceeding 
is discharged is clearly a judicial act and not a legis- 
lative enactment and hence, S. 10 (2) is void to the 
extent to which it goes further than S 10 (1). (Vol 31) 
1944 F C 86 (90, 91) ‘.ILK (1944) Ear F C L72 ; 23 
Tat 678 : (1944) F C E 295 (F C). 

[See however (Vol 31) 1944 Lah 142 (148) : I L R 
(1946) Lah 147 : 45 Or! L Jour 711 (FB). (The words 
“that proceeding is Hereby discharged” simply mean 


that the High Court has no longer any jurisdiction to 
continue hearing the matter or to adjudicate upon it. 
The Governor-General cannot be said to exercise judi- 
cial and not legislative power in enacting the sub- 
section, The sub-seccion accordingly is intra vires.)} 

[But see (Vol 32) 1945 Pat 59 (61) : 23 Pat 475 ; 46 
Cri L Jour 460 (DB), (Provision in S. 10 (2) for discharg- 
ing certain proceedings is not a usurpation of judicial 
functions in the guise of legislation and there is noth- 
ing invalid in such legislation— Case decided before the 
decision in (Vol 31} 1944 F 0 86 : 1 L R (1944) Ear F C 
172 : 23 Pat 678 : (1944) F 0 R 295 (FC).)] 

[10] Section 10 (2) is a valid piece of legislation. 
Assuming that cutting down the powers of the High 
Court is cutting down the powers of the Crown in rela- 
tion to the administration of justice it cannot be said 
that the sovereignty, or dominion or suzerainty of the 
Crown is affected within S. 110, Government of India 
Act. (Vol 31) 1944 Cal 284^287): 45 Cr L J 745 (DB). 

[11] Section 10 (3) raises a presumption that an 
order purporting to be made by any authority in exer- 
cise of any power conferred by or under the Ordinance 
was made by that authority. The onus therefore lies on 
the person alleging it to show that the order is not an 
order made by the Governor. (Vol 32) 1945 Pat 44 (49): 
23 Pat 968 (FB). 

Section 11 — Note 1 

[1] Section 1 1 does not repeal any part of the Evi- 
dence Act and is not, on that ground, ultra vires* At 
most, what it does is that, for the period of its own 
currency, it suspends any provision of the Evidence Act 
which would enable the detenu to nlace before the Court 
the matters referred to in S. 11, (Vol 32) 1945 Pat 44 
(51);23 Pat 968 (FB). (The detenue ia, of course, entitled 
to show lack of good faith on the part of the authority 
making the order of detention under the Ordinance by 
referring to materials, other than those referred to in 
S. 11.) 

[2] The amendment effected in S. 11 (1) and (2) by 
Ordinance XXII of 1944, is retrospective in operation 
being an alteration of the procedural and not of the 
substantive law. (Vol 33) 1946 Nag 99 (103, 104) ;I LR 
(1945) Nag 809 (DB) (Prosecution under sub-s. (2) — 
Evidence of substance of communication made under 
S. 7 wrongly shut out in trial Court— Power of Appel- 
late Court to direct further evidence to be taken 
under S, 428, Criminal P. G.) 

[3] The true meaning of sub-a. (1) is that a publio 
officer authorised to do so may produce before the 
Court, or disclose the substance of, such grounds or 
particulars, though the Court cannot require him to do 
BO, and the first part of sub-s. (1) refers to statements 
made or evidence given by persons other than such 
public officer. (Vol 33) 1946 Nag 99 (104) :I L R (1945) 
Nag 809 (DB). 
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1 


such oommunication of grounds, partiieulais d Solorcd, 
or representation made ; 

Provided that nothing in tins sub'section shall apply 
to a disclosure made by a person the subject of au order 
under this Ordinance to his legal adviser. 

[a] Bubsiiiukd lor tne woida “No Court i-hall aho’A” 
by the Bestriefion and Detention (Amendment) Ordi- 
nance, 1944 (No. 22 of 1944), B. a, [27-5- 1944 j 

[b] SubsUluied for “an order under elauao fo) oi 
sub-section (I) of S. 3”, ibid* 

[c] Substituted for “therewith under S. 7”, ibid* 


[d] Inu^ikdf ihui, 

12, No . lut, prooL'oution or uliuT o'giC prooioding 

Eh'otiction o/ act%m ia\en 
under thh < ), amancc. FM.wn for anyt!«»K in 

good faith done or m- 

tended to 1 1 dime m purvuant'e of this Onilnanee. 

13. rbr- provifiiotii of ?h's Ordinancci ahall be in 

Apvkrut.m, », „iLr '‘'‘'‘Hi™ not in drr, ga- 

iam noi ba, , rd. "V '‘“J 

f ther Act.Oiduuineo f.r Uc/u- 

hdiun ft r the t iim hemg in foreu. 


[THE] SECUNDERABAD MARRIAGE YALIDATING ORDINANCE, 19«. 
(ORDINANCE NO, XXX OF 19^9.)“ 

[li t Septeulieh 

An Ordinance to validate a cot Inin rnn^riage oU, •imbed %yi Secunderabad* 


Whereas the Eeverond Harold William Sibreo Page, 
a Minister of the Methodist Church having been grant- 
ed by the Besident in Hyderabad a licfnce under sec- 
tion S of the Indian Ghtibiian Ivlaniage Act, IdT'i, 
iXV of 1872) to grant certificates of marriage between 
Indian Christian subjects of His Majesty in the Hydera- 
bad State, did on the 20th day of April 1944 at 
Secunderabad solemnise a marriage between Christian, 
but not Indian Christian, subjects of His Majesty in 
the belief that he was by the aforesaid licence authorised 
so to do; 

AND 'WHEBBAS the parties to the said marriage 
believed that the said Beverend Harold William Sibrec 
Page was duly authorised to solemnise the marriage 
and that the marriage was valid in law; 

And WHEBEAS the said parties being Christians, but 
not Indian Christian subjects of His Majesty, the said 
Beverend Harold William Sibrte Page bad not the 
requisite authority under the licence held by him to 
solemnise the said marriage; 

And WHEREAS, the said marriage having been 
solemnised in good faith, an emergency has arisen 
which renders it necessary to provide for the validation 
thereof; 

NOW, THEiiEEOKFv, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: - 


[a] Published in the Gazette of Iiuba, E.KtraordJiary 
daluii l3t Septeniber 1945. 

• B Th.s Ordinance may b( calJed ilit BecundoralKid, 
Sh'rt title. Carriage Validating Onlinance, 1945, 


2 


(n The 
Valid a: tun oj 


certain irrtgula 
marnaiji and th 
r •’cords thereof. 


inarriago holrmni'-ed in Bt. Andrew’s 
Church at Secunderabad on the 
20th day of April 3944 between 
persons being Christian, hut cot 
Indian ChriKtian, subjects of 
His Majesty by the Beverend 
llarold W'llliani Sibreo Pago, a Minister of the Metho- 
dist Church, shall be, and ehall be deemed to have bten 
with effect on and from the said date, as good and 
valid in law as if it had been EOlemnised under a license 
granted under Hcction 6 of the Indian Christian Mar- 
riage Act, 1872, authorising the solemnisation of 
niarriage-i between persons being Christian, but not 
necesaarily Indian Christian, subjects of His Majesty 
in the Hyderabad State. 

^ (2) Certificates o! the marriage declared by sub- sec- 
tion (1) to be good and valid in law, and register books 
and certified copies of true and duly authenticated 
extracts therefrom, deposited in compliance with the 
provisions of the Indian Christian Marriage Act, 1872, 
in so far as the register books and extracts relate to 
the said marriage, shall be received as evidence of the 
marriage as if it had been duly solemnised under Part I 
of the said Act. 


[THE] SPECIAL GRIMIN4L COURTS (REPEAL) ORDINANCE, 194S. 
(ORDINANCE NO. XIX OF 1943.)' 


An Ordinance to repeal the Special Criminal 
certain matters in conne 

Whereas an emergency has arisen which makes 
I t necessary to repeal the Special C riminal Courts 

ORDINANCE IX OF I 94 I 
Preamble — Note 1 

[1] It cannot be assumed that Ordinance XIX of 
1943 was enacted on the admitted footing that Ordin- 
ance II of 1942 was void, and that the new Ordinance 
attempts to do something which the ordinance-making 
authority had no power to do. (Vol 31) 1944 F C 1 (5) : 
23 Pat 159 ; I D R (1944) Nag 300 : 45 Cri h Jour 413; 
IDE (1944) Ear F 0 8 : 1944 F 0 R 61 (F C). 

[2] The Ordinance is a valid Ordinance, as it is one 
which it was competent to the Governor- General to 
enact. (Vol 31) 1944 Bom 121 (123) ; I L B (1944) Bom 
142 : 45 Cri Ii Jour 567 (FB). 

[3] Although a legislative authority cannot validate 
what it could not have antecedently authorised, it 
cannot be held that it cannot validate by subsequent 
legislation what it could have legally authorised before- 
hand, There is no objection, therefore, to the Governor- 


^ ^ . [5th iTitne, 1043 J 

ouris Ordinances 1942 ^and to provide for 
ion with such repeal^ 

Ordinance, 1942, and to provide for certain matters In 
connection with suoh rep eal; 

General doing subsequently what he could have pro- 
perly done previously. (Vol 30) 1943 Pat 446 (451) ; 22 
Pat 614 ; 45 Gri L Jour 657 (JDB). (Agarwala J.) 

[4] The substance of the Bepeal Ordinance, that is 
to say, the execution of the sentences passed by the 
Speeial Courts subject to such modification as may ba 
made on the merits on appeal or in review, has been 
expressed with sufficient clarity to take effect and is 
not ultra vires. (Vol 30) 1943 Pat 346 (352) : 22 Pal 
565 ; 44 Gri L Jour 809 (DB). 

[5] Interpretation — Ordinance as a whole should ba 
taken and construed in the light of surrounding circum- 
stances. (Vol 30) 1943 Cal 489(493):45 Cri L Jour 37(SB). 

[6] Ordinance XIX of 1943 can be invoked for the 
purpose having a reference for confirmation of a death 
sentence even though Ordinance II of 1942 did not 
contain any provision for that purpose. (Vol 30) 1943 
Pat 413 (416) : 45 Cri L Jour 577 (DB). 
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Now THBEEFOBB, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule ti the Government of 
India Act, 1935, the Governor* General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published m the Gazette of India, Extraordinary, 
dated 5th June 1943. 

Applied to the Chittagong Hill- tracts, with modifica- 
tions, with effect from lat July 1943, in so far as 
it is not inconsistent with the Chittagong Hill- 
firacts Eegulation 1800, or any rules for the time 
being in force thereunder, see Beng. Govt. Notifn. 
No. 181-B, dated 26-6-1943; to the Darjeeling 
District and the partially excluded areas of the 
Mymen&ingh^ District, with modifications, with 
effect from 1st July 1943, Beng. Govt. Notifn. 
No. 7916-Def. dated 30-6-1943. 

I. fij This Ordinance may be 
^ Special Criminal Courts 

commencement. ordinance. 1943. 

(2) It shall come into force at once. 

2. The Special Criminal Courts Ordinance, 1942 

J^^c, ll;rL“'“S'Sir« 

hereby repealed. 

3. (1) Aliy sentence passed by a Special Judge, a 

Confirmation and Special Magistrate or a sum- 

continuance, subject niary Court in exercise of juris- 
to appeal, of sen- diction conferred or purporting 
fences. to have been conferred by or 

under the said ordinance shall have effect, and subject 
to the succeeding provisions of this section, shall con- 
tinue to have effect, as if the trial at which it was 
passed had been held in accordance with the Code of 
Criminal Procedure, 1898, by a Sessions Judge, an 
Assistant Sessions Judge or a Magistrate of the first 
class respectively, exercising competent jurisdiction 
under the said Code : 

® [Provided that in respect of any such sentence as 
aforesaid passed in a Presidency- town, the reference in 
this sub-section to Courts established under the said 
Code shall be construed as a reference to the Court in 


the Presidency- town competent in law to have passed 
the sentence.] 

(2) Notwithstanding anything contained in any 
other law, any such sentence as is referred to in sub- 
section (1) shall, whether or not the proceedings in 
which the sentence was passed were submitted lor 
review under section 8 and whether or not the sentence 
was subject of an appeal under section 13 or section 19, 
of the said Ordinance, be subject to such rights of ap- 
peal as would have accrued, and to such powers of 
revision as would have been exercisablei under r the 
said Code if the sentence bad at a trial so held been 
passed on the date of the commencement of this Ordi- 
nance; ^[or in respect of a sentence passed in a Presi- 
dency-town, on the date of the commencement of the 
Special Criminal Courts (Repeal) Amendment Ordi- 
nance, 1943 : 

Provided that in 'respect of any such sentence as 
aforesaid passed in a Presidency- town, which sentence 
would, if it had been passed in a sessions division out- 
side the Presidency- town, have had effect as if passed 
by a Sessions Judge or an Assistant Sessions Judge, 
the convicted person shall have a right of appeal to the 
High Court in the same manner as if the Court com- 
petent in Jaw to have passed the sentence had been the 
Court of Session in a sessions division outside the Pre- 
sidency* town ;] 

b[Provided further that notwithstanding anything 
contained in section 418 of the Code of Criminal Pro- 
cedme, 2898, an appeal against any such sentence as 
aforesaid shall he on a matter of fact as well as a 
matter of law. ] 

(3) Where any such sentence as aforesaid has been 
altered in the course of review or on appeal under the 
said Ordinance, the sentence as so altered shall for the 
purposes of this section be deemed to have been passed 
by the Court which passed the original sentence. 

[a] Added by the Special Criminal Courts (Repeal) 
Amendment Ordinance, 1943 (No. 26 of 1943), S. 2 
[17-7-1943]. [b] Added by the Special Criminal Courts 
(Repeal) Second Amendment Ordinance, 1943 (No. 32 
of 1943), S. 2 [29-9-1943]. 


SECTION 3— SYNOPSIS. 

1. Object and scope. 

2. Validity of the section. 

3. Retrospective effect. 

4. ‘Sentence.’ 

5. Powers of High Court. 

6. Clause (3). 

i. Object and scope. — [1] One plain and obvious 
purpose of the Ordinance is to remedy the hardship 
and the anomaly which would ensue if punishments 
which have already been dealt out are to be continued 
but are to be exempt irorn judicial examination. This is 
how sub-s. (2) of S. 3 came to be enacted, and it is not 
inconsistent with the view that the Legislature bad 
bowed to the authority of the Federal Court in the 
matter of jurisdiction of the Special Courts. (Yol 30) 
1943 Cal 489 (500);45 Cri L Jour 37 (SB). (Per Khtmd- 
kar J.) 

[2] There is no attempt to exercise judicial power. 
(Yoi 31) 1944 F C 1 (9) : 23 Pat 159 ; I L E (1944) 
Nag 300:45 Cri L Jour 413 : I L R (1944) Kar F 0 8 : 
(1944) F 0 R 61 (F C). 

[3] Section 3 (1) refers not only to the exercise of a 
jurisdiction conferred by or under Ordinance 2 of 1942, 
but also to a jurisdiction purported to be conferred on 
the Special Judge It covers a case where the jurisdiction 
exercised by the Provincial Government is idoubtful 
because the application of the Ordinance in a particular 
ease is doubtful. (Vol 31) 1944 Sind 1 (12) : I L R 
(1948) Kar 449 ; 45 Cri L Jour 471 (F B). 


[4] Ordinance does not validate conviction — It 
merely gives indemnity for acts done — Sentences are 
merely kept in effect till dealt with in appeal or revi- 
sion. t(Vol 30) 1943 Cal 489 (495) : 45 Cri L Jour 37 
(S B). (Per Derbyshire C. J.) 

[5] Section 3 covers all trials held under Ordinance 
2 of 1942 whether they have resulted in convictions or 
acquittals. (Yol 32) 1945 Sind 33 (37, 38): I L B (1944) 
Ear 430 : 46 Cri L Jour 422 (D B). (Person acquitted 
by Special Magistrate holding trial under Ordinance 2 
of 1942 —No fresh trial can be held for same offence.) 

[6] The convictions could not be set aside merely 
because the Special Judge had tried what was ordinarily 
a summons case as a warrant case. (Yol 31) 1944 Sind 
1 (13) : I L E (1943) Kar 449: 45 On L Jour 471 (FB). 

[7] Section 3 validates also a trial held under the 
provisions of E. 130, Defence of India Rules. (Vol 31) 
1944 Pat 232(233): 23 Pat 108; 45 Cri L Jour 725(DB). 

[8] Sections 3 and 4— Special Judge issuing notice to 
accused to show cause why they should not be prose- 
cuted under S. 193, Penal Code, for making false state- 
ments in his Court — Before accused could appear to 
show cause, Court of Special Judge abolished by Ordi- 
nance 19 of 1943 — Ordinance 19 of 1943 held provided 
no successor to Court of Special Judge — Sessions 
Judge held had no jurisdiction to direct prosecution of 
accused for perjury. (Vol 32) 1945 P‘at 64 (66) *. 46 
Cri L Jour 605 : 23 Pat 701 (D B). 

2 Validity of the section.-— [1] Section 3 (1) confers 
validity and full effectiveness on sentences passed by 
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Dis'^osal of ^end- 4. Where the trial of any case before the date of the comoienQement of this Ordi- 
ing cases. pendiog before a Court eonsti- nance the proceedings of such Court m the case shall 

tuted under the said Ordinance has not concluded be void; and the case shall be deemed to be transferred^ 


Section 3 — Note 2 (contd.) 

Special Courts under Ordinance 2 of 1942 and this pro- 
vision is not ultra vires the Governor General. (Yol 31) 
1944 F G 1 {12):I L R (1944) Nag 300:23 Pat 159:1 L R 
(1944) Kar <F C) 8 : 45 Ori L Jour 413 : (1944) 

E C R 61 (F C) © (Yol 31) 1944 Bom 121 (122, 123) : 

I L E (1944) Bom 142 : 45 Cri L Jour 567 (F B). 
(S. 3 (1) does not run counter to the decision of the 
Federal Court in (Yol 30) 1943 -F. 0. 36)>Ji(Yol 30) 1943 
All 379 (386, 387) : I L R (1944) Ail 42 : 45 Cri L Jour 
491 (F B). 

[2] The legislation ’which affects sentences in S. 3 

(1) of Ordinance 19 of 1943 falls within Item 2 of 
List III of Soh. 7, Government of India Act (1935), and 
is, therefore, the proper subject-matter of legislation by 
the Governor-General acting under S. 72, (Yol 31) 
1944 Sind 1 (9): ILR (1943) Kar 449:45 Cri L Jour 471 
(FB). 

[3] The Courts set up under Ordinance 11 of 1942 
were not validly constituted Courts hence the Governor- 
General had power to pass an Act validating sentences 
imposed by those Courts. S. 3 (1) is not therefore in- 
valid and it means what it says. (Yol 30) 1943 Mad 
602 (607, 608) : I L R (1943) Mad 737 : 45 Cri L Jour 
59 (F B). 

3. Retrospective effect. — [1] Sections (1) has no 
retrospective effect. It speaks t from the moment it was 
made and promulgated (namely from 5th June 1943). 
(Yol 30) 1943 All 379 (386) : I L R (1944) All 42 : 45 
Ori L Jour 491 (F B). (Per Igbal Ahmad G. J".). 

4. ‘ Sentence.’ — [1] Sections 3 (1) and 2— Word ‘sen- 
tence’ is used in narrower sense as meaning ‘punishment 
imposed’. (Yol 33) 1946 P 0 169 (172, 173) ; 47 Ori L 
Jour 933 : 73 Ind App 199 : I L R (1946) Ear P C 
153 (P C). (ILR (1943) Ear 449 : (Yol 31) 1944 Sind 
I : 45 Cri L Jour 471 (F B), Overruled.) 

{See also (Yol 30) 1943 Cal 489 (499) : 45 Cri L Jour 
37 (SB). (Per Khundhar J, — The word “sentences” in 

S. 3 is ill-judged and out of place. What the Legisla- 
ture apparently intended to give life to and to continue 
was really the penalty or punishment, be it fine or 
imprisonment, which is now in process of being en- 
dured by persons who have been visited with such 
penalty or punishment under Ordinance 2 of 1942.)] 

[2] As S. 3 (1) requires the sentence to be treated 
as one passed by a competent Court at a proper trial, 
no separate provision referring to ‘conviction’ was 
necessary. (Yol 31) 1944 F 0 1 (7) ; I L R (1944) Nag 
300 : 23 Pat 159 : I L R (1944) Ear F G 8 : 45 Cri L 
Jour 413 : (1944) F 0 E 61 (F C). 

[3] For the purpose of confirmation and continuance 
of a conviction and sentence under sub-s, (1) of S. 3 
the material date is the date when the sentence is 
passed, and the conviction recorded, the date the 
judgment bears and not the date of the commencement 
of the Ordinance. This is the date from which the 
sentence would run if the appellate Court confirmed 
the conviction and sentence. (Yol 31) 1944 Sind 1 (13) 
: I L E (1943) Ear 449 : 45 Ori L Jour 471 (F B). 

5. powers of High Court. — [1] Bight of appeal 
under S. 3 (2) is not illusory. (Yol 31) 1944 Bom 121 
(122) : I L R (1944) Bom 142:45 Cri L Jour 667 (F B). 
(Per Beaumont G. J.) 

[2] As regards the provision for appeal and revision 
so much of S. 3 (2) as is meaningless and unworkable 
may be disregarded. Regard may be paid to the section 
only so far as it provides for the exercise of re visional 


powers under S. 435 of the Code. (Yol 30) 1943 Gal 
489 (502) : 45 Cri L Jour 37 (S B). (Per Khundhar J.) 

[3] The appellate Court acting under B. 3 (2) !>■> 
enjiitled to examine the totality of those proceedings 
and to pronounce such judgment as to the sentences 
imposed by the Special Judge as after the examination 
of those proceedings it thinks just. It is, thacefore, the 
duty of the appellate Court to consider not only pomU 
of law but the saffioieney of the evidence to justify the 
sentence imposed. (Yol 30) 1943 Pat 446 (452) : 22 Pat 
614 : 45 Cri L Jour 557 (D B). 

[4] Sub“Eection{l) of S. 3 must be interpreted in such 
a way as not only to permit the High Court but to make 
it incumbent upon it to consider the confirmation of 
any death sentence passed by a Special Judge in the 
same way as it should consider the confirmation of a 
death sentence passed by a Sessions Judge under the 
Criminal Procedure Code. The High Court can in such 
a case consider all questions of law and fact that may 
arise. (Yol 31)1944 Bind 83(85): 45 Cri L J 598 (FB). 

[6] The expression “at a trial so held” in S. 3 (2) 
means obviously a trial held m accordance with the 
Criminal Procedure Code and by a Court having com- 
petent jurisdiction under the Code. As sub-s (2) gives 
the right of appeal and the power of revision only on this 
hypothetical footing, the appellate or revisional autho- 
rity cannot ignore this basic postulate and give relief on 
the very ground that the trial had not been held under 
the Code or before a Court exercising competent jurisdic- 
tion under the Code. (Yol 31) 1944 F 0 1 (6) : I L B 
(1944) Nag 300 : 23 Pat 159 : I L R (1944) Ear F 0 8 
: 45 Cri L Jour 413 : (1944) F 0 R 61 (F C). 

[6] ‘Sentence’ in S. 3 (2) means punishment im- 
posed and hence High Court has, under this sub-sectiouj 
power to revise the sentence passed by the Special 
Magistrate i. e., to enhance or reduce it but it has no 
power to set the conviction aside or tc direct a retrial. 
(Yol 33) 1946 P C 169 (173):47 Cri L Jour 933 : 73 Ind 
App 199 : I L B (1946) Ear P G 153 (P C). ( (Yol 30) 
1943 Cal 594 (8 B), Reversed; (Yol 3l) 1944 Bom 121 : 
ILB (1944) Bom 142 : 45 Cri L Jour 567 (FB), Approv- 
ed; ((Yol 31) 1944 Sind 1; I L R (1943) Ear 449: 45 Ori 
L Jour 471 (F B), Overruled.)} 

6. Clause (3). — [1] A sentence as altered by the 
Review J udge is to be regarded as the sentence passed 
by the Original Court only if he had not exceeded his 
powers and made the order in the proper exercise ol 
his powers, (Yol 30) 1943 Pat 413 (417) : 45 Ori L Jour 
577 (D B). 

Section 4 — Note 1 

[1] Section 4 can be invoked only in cases where the 
trial before the Special Courts had not concluded. The 
High Court acting as such under the Or. P. Code, can- 
not be spoken of as a ‘'Special Court” within the mean- 
ing of this section. (Yol 31) 1944 F. 0. 1 (IS): I. L. R. 
(1944) Nag 300 : 23 Pat 159 : 45 Ori L Jour 413 ; 
ILR (1944) Ear (F C) 8 : (1944) F C B 61 (FC). 

[2] Though the word ‘trial’ sometimes denotes only the 
recording of evidence, in the context in which it occurs 
in this Ordinance it comprises all stages of the pro- 
ceedings including imposition of sentence. (Yol 31) 
1944 F C 1 (12) : I L R (1944) Nag 300: 23 Pat. 159 : 
ILR (1944) Ear F C 8 : 45 Or L J 413 : (1944) FOE 
61 (FO). 

[3] “Trial” in S. 4 does not refer to the entire 
course of proceedings including appeal, if, any; it 
refers only to the proceedings of the Court of first 
nstance. The intention in S. 4 is to refer only to the 
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in a Presidency-town to the Chief Presidency Magis- 
trate, or elsewhere to the Sab-Divisional Magistrate, 
^[i£ there is one or if there is not, to the District Magis- 
trate], who may either — 

(i) inquire into or try the case himself, or 
(%%) transfer the case for inquiry or trial to any 
Magistrate subordinate to him,— 
in accordance with the Code of Criminal Procedure, 1898. 

[a] Added by the Special Criminal Courts (Eepeal) 
Amendment Ordinance, 1943 (No. 26 of 1943). S. 3 
[17-7-1943], 


Ind^mmiv prosecution or 

inaemmiy. proceedings shall lie 

in any Court against any servant of the Crown for or on 
account of or m respect of any sentence passed or any 
act ordered or done by him whether in exercise of 
any jurisdiction or power conferred or purporting 
to have been conferred on him by or under the said 
Ordinance, or in carrying out any sentence passed 
by any Court in exercise of any such jurisdiction 
as aforesaid. 


[THE] ST&TE PRISONERS (DETENTION OF LUNATICS) ORDINANCE, 19^1. 
(ORDINANCE NO. ¥ OF 1941.)'' 


[26111 June 1941,] 

An Ordmccnce to authorise the recei^tion anddetention in an asylum of individuals oemmiited by loarfants 
issued under the Bengal State Prisoners Regulations^ ISIS, to detention in that asylum. 


Whereas an emergency has arisen which makes it 
necessary to authorise the reception and detention in 
an asylum of individuals committed by warrants 
issued under the Bengal State Prisoners Eegulation, 
1818,1^ to detention m that asylum; 

Now, THEREFORE in exercise of the powers confer- 
red by section 72 of the Government of India Act as set 
out in the Ninth Schedule to the Government of India 
Act, 1935, the Governor General is pleased to make 
and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordinary, 
dated 26th June 1941. Applied to British Baluchistan, 
see Kotfn. No. Ill F, dated 22*7-1941, Gaz., of India, 
1941, Part I, page 1040; to the Chittagong Hill-tracts, 
with eSect from 31-7-1941, see Beng-Govt. Notfn. 
No, 427 T-S, dated 25-7*1941. and to the Darjeeling 
Dist. and the partially excluded areas of the Mymen- 
singh Disi, see Beng Govt., Notfn. 6094-P., dated 
13*8-1941. 

[b] Bengal Eegulation III of 1818. 


Short title, extent 1. (1) This Ordinance may 
and ccmmencement. be called the State Prisoners 
(Detention of Lunatics) Ordinance, 1941. 

(2) It extends to the whole of British India. 

It shall come into force at once. 

Power to receive 2. Noth withstanding anything 
and detain in asy- contained m the Indian Lunacy 
lum person restrain Act, 1912, a warrant of commit- 
ned under Regula- ment issued under section 2 
tion III of 1818. of the Bengal State Prisoners 
Regulation, 1818,^ directing the detention in an asylum 
of an individual placed under personal restraint in 
pursuance of that section, who is, in the opinion of 
the authority issuing that warrant, insane, shall ba 
and shall be deemed to have been from the time such 
warrant was issued sufficient authority for the recep- 
tion and detention of that individual in that asylum or 
in any other asylum to which he may be lawfully 
transferred. 

[a] Bengal Eegulation III of 1818, 


[THE] TERMINATION OF WAR (DEFINITION) ORDINANCE, 1948. 
(ORDINANCE NO. X OF 1946;.“' 

[6th February 1946,] 

An Ordinance to provide for the determination of the date of the termination 
of the present war for certain purposes. 


Whereas an emergency has arisen which makes 
it necessary to provide for the determination of the 
date of the termination cf the present war for certain 
purposes; 

Now, THEREFORE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 


as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordi- 
nary, dated 5th February 1946. 


Section 4 — Note 1 (contd,) 

pendency of original proceedings and not to the pen- 
dency of appellate proceedings. (Vol 31) 1944 Pat 373 
(376): 23 Pat 278: 46 Cri L Jour 546 (DB). 

[4] In all cases falling under S. 8 (a) of Ordinance 
II of 1942 and in all cases where references had been 
made by the Special Judge under B. 8 (h) of that 
Ordinance, the accused will have to be tried under S. 4 
of Ordinance XIX of 1943, unless the reviewing judge, 
acting under the Ordinance II of 1942, had given his 
decision before the new Ordinance of 1943 came into 
operation. iVol 31) 1944 PCI (12, 13): I L E (1944) 
Nag 300: 23 Pat 159: I L B (1944) Ear F C 8; 45 
Cri L Jour 413 : (1944) F C E 61 (FC) ^ (AS) 46 
GriL Jour 167 (167); I L E (1944) Ear (FC) 
81 (FO). (Non-completion of review under S. 8 (a) of 
Ordinance II of 1942 prior to Ordinance XIX of 1948 
coming into force.) tl<(Vol 31) 1944 F C 39 (40): I L R 
(1944) Ear F G 78: 46 Cri L Jour 201; 1944-6 FOB 
161 (FG). (Do.) 

[5] The case of a person who at a trial held by 
a Special Court under Ordinance II of 1942 has 


been acquitted, cannot be deemed to be a pending case 
within the meaning of S. 4, though there is a review 
pending before the Judge under S. 8 of Ordinance II of 
1942. (Vol 32) 1945 Sind 33 (33); 46 Cri L Jour 422; 
I L R (1944) Ear 430 (DB). 

[6] Special Judge is not a persona designata hut a 
‘Court’ and therefore he is not entitled to act as a 
Court in any other place except the headquarters 
of the revenue District. (Vol 33) 1946 Nag 38 (39): 

I L E (1945) Nag 788. (Complaints by Special Judge 
for Warora Sunder Ss. 197 ’and 476, Or. P.C, while 
sitting at Nagpur cannot be entertained by any Crimi- 
nal Court). 

ORDINANCE V OF 1941 
Preamble — Note 1 

[1] Ordinance V of 1941, though wholly repugnant 
to S. 4, Lunacy Act is not ultra vires the Governor- 
General in Council as S. 72 of Sch. IX, Govt, of India 
Act empowers Governor General to pass such legiala- 
tion. (Vol 32) 1945 Lah 274 (280): I L B (1946) Lah 
71; 48 Cri L Jour 5 (FB). 
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Simi hile, l> (2) This Ordinance may bo 

ieni and com- called the Termination of War 
mrnmnent, (Definition) Ordinance, 1946. 

(2) It extends to the whole of British India. 
fSj It shall come into force at once. 

2. For the purposes of any provision made after the 
2nd day of September 1939, 
in any enactment or in any 
notification, rule or order 
under any enactment or m 
any contract, deed or other instrument, making any 
reference, express or implied and in whatever form of 
words, to the present war or the present hostilities, the 
presens war and present hostilities shall, unless in the 
case of such a reference in any contract, deed or other 


Declarahon of date 
of termtnatio7i of prc- 
ient war. 


instrument as aforesaid the subject or context otner- 
wise requires, be deemed to continue to, and to end on, 
the day on which the Proclamation of Emergency made 
on the 3rd day of September 1939, under p'^ctioii 102 
of the Government of India Act, 1935, is rovoked'h 
Provided that nothing in this section shall apply t<; 
or prejudice the exercise of any power confencd m 
whatever lorm of words m any such pruvlsion as afore- 
said on any Government, authority or person to declare 
for the purposes of such provision on what 
date the present \uir or the present hostiiiliPg nr the 
present emergency shall be deemed to end. 

[a] It was revoked on 1st April 1946, me Koifn, 
No. F. 54/46-GG (A) dated 1-4*1946, of India. 1946. 
Extraordinary, page 265. 


[THE] UNITED PROVINCES SPECIAL ARMED CONSTABULARY 
ACT (EXTENSION) ORDINANCE, 1942. 

(ORDINANCE NO. XVII OF 1942 T 

[2lsi April 104^ , 

An Ordinance to apply the provisio^is of ike United P}Ovinees Special Armed Consiahulary Act, I94i\ 

(o members of the U^iited Frovmces Special Armed Constabulary constituted under that Act 
when serving outside the United Provinces. 


Whereas an emergency has arisen which makes it 
necessary to apply the provisions of the United Pro- 
vinces Special Armed Constabulary Act, 1942, h to 
members of the United Provinces Special Armed Con- 
stabulary constituted under that Act when serving out- 
side the United Provinces; 

Now, THEREFORE, in exercise of the powers con- 
ferred by^ section 72 of the Government of India Act 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordi 
nary, dated 2ist April 1942. 

[b] U. P, Act V of 1942. 


Short title cai- Ordinance may be 

J/ called the United Provinces Spe- 

^ eial Armed Constabulary Act (Ex- 

mencement. Ordinanea, 19 i2. 

(2) It extends to the whole of British India. 

(8) It shall come into force at once. 

2. The provisions of the United Provinces Special 
Armed Constabulary Act, 
1942, shall apply to and in rela- 
tion to members of the United 
I*roviDces Special Armed Con- 
stabulary constituted under 
that Act when serving in any 
Province other than the 
United Provinces as they ap- 
ply to and in relation to members of the said Constabu- 
lary within the United Provinces. 


Application of U. P. 
Act V of 1942 to mem- 
bers of the United Pro- 
vinces Special Aryned 
Constabulary serving 
outside the United Pro- 
vinces, 


[THE] WAR GRATUITIES (INCOME-TAX EXEMPTION) ORDINANCE. 1945. 
(ORDINANCE HO. XXIY OF 1945)" 

[14th July 1945.] 

An Ordinance to exempt certain war gratuities from Uahilitg to income-tax. 


Whereas an emergency has arisen which makes it 
necessary to provide for exempting certain war gratui- 
ties from liability to income-tax; 

Now, THEREFORE, in exercise of the powers, con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor-General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordi- 
nary, dated 14th July 1945, 

Short title and ,]'PJu 

commmeement. f War Gmtmt.es (Income- 
tax Exemption) Ordinance, 1945. 
(2) It sbail come into force at once, 

^33 this Ordinance ‘*war 
^ ' gratuity” means any gratuity paid 


in respect of any person’s service in His Majesty’s 
Forces in connection with any hostilities in which His 
Majesty has been or may be engaged during the period 
commencing on the Brd day of September 1939 and 
ending on such date as the Central Government may 
by notification in the official Gazette specify in this 
behalf, but does not include a gratuity (by whatever 
name called) payable under a contract of servioe. 

3. Notwithstanding anything contained in the Indian 
ExompUon of war tocome-tei Act, 1922 any 

gratuiuh from liabi- Tfw fit f 

hlV to income-tax. oommenoement o£ 

this Ordinance or not to any 
person shall not for the purposes of that Act be includ- 
ed in the total income or total world income of that 
person. 


[THE] WAR INJURIES ORDINANCE, 19il, 

(ORDINANCE NO* YII OF imY 

[2$th July 1941.] 

An Oidinanee to inake provismi for the grant of relief in respect of certain personal injuries 
sustained during the continuance of the present hostilities. 

Whereas, an emergency has arisen which renders respect of certain personal injuries sustained during the 

it necessary to make provision for the grant of relief in continuance of the present hostilities; 
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Now, THERBFOKE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor* General is pleased lo 
make and promulgate the following Ordinance;— 

[a] Published in the Gazette of India, Extraordi- 
nary, dated 25th July 1941. 

Applied to British Baluchistan, see Notfn. No. 23- W, 
dated 1.10-1941; to the Darjeeling District and the 
partially excluded areas of the Mymensingh District, 
with effect from 11-9-1941, see Becg Govt. Notfn. 
No. 3824-Com , dated 9-9-1941; and to the Chittagong 
hill- tracts with modifioaiion, with effect from 8 10-1942, 
see Beng. Govt. Notfn. No. 182-S, dated 30-9-1942. 

This Ordinance is amended by Ordinances No. 1 of 
1942; No. 39 of 1942 and No. 10 of 1945. 

Short title, ex- I- (I) This Ordinance may be 
tent and com- called the War Injuries Ordinance, 
'inencement, 1941. 

(2) It extends to the whole of British India ^[and 
applies also to British subjects and servants of the 
Crown in any part of India.] 

(3) It shall come into force at once. 

[a] Added by the War Injuries (Second Amend- 
ment) Ordinance, 1942 (No. 39 of 1942), S. 2 [8-8 1942]. 

2. In this Ordinance, unless there is anything repug- 

I liter pr elation . nant in the subject or context, — 

(1) “civil defence organisation” means any organisa- 
tion established for civil defence purposes which is 
declared by a scheme to be a civil defence organisation 
for the purposes of this Ordinance and the scheme; 

(2) “civil defence volunteer” in relation to an injury, 
means a person certified, by an officer of a civil defence 
organisation authorised by the Central Government to 
grant such certificates, to have been a member of that 
organisation at the time the injury was sustained; 

(3) “continuance of the present hostilities” means 
the period beginning with the commencement of this 
Ordinance and ending with such date as the Central 
Government may, by notification in the official Gazette, 
declare to be the date on which the present hostilities 
terminated. 

(4) ‘‘gainfully occupied person” means a person who 
is engaged in ‘any trade, business, profession, office, 
employment or vocation and is wholly or substantially 
dependent thereon for a livelihood, or a parson who, 
though temporarily unemployed is normally so engaged 
and dependent; 

(5) “scheme” means a scheme made under this Ordi- 
nance; 

(G) “war injury” means a physical injury— 

(a) caused by— . 

(i) the discharge of any missile {including liquids 
and gas)j or 

(it) the use of any weapon, explosive or other noxi- 
ous thing, or 

(iii) the doing of any other injurious act, 

either by the enemy or in combating the enemy or 
in repelling an imagined attack by the enemy; or 

(b) caused by the impact on any person or property 
o! any enemy aircraft, or any aircraft belonging to or 
held by any person on behalf of or for the benefit of 
His Majesty or any allied power, or any part of, or 
anything dropped from, any such aircraft; ^[or 

(c) caused by any explosion or fire which involves 
any explosives or munitions or other dangerous things 
required lor war purposes and which happens or is 
caused by, through or In connection with the manufac- 
ture, storage or transportation of any such explosives, 
munitions or other dangerous things;] 

(?) “war service injury,” in relation to a civil defence 
volunteer, means any physical injury shown to the 
satisfaction of the Central Government or other autho- 


Fower to mahe 
schemes for relief m 
respect o / loar injuries 
and war service inju^ 
ries. 


rity authorised to make payments under a scheme to 
have arisen out of and in the course of the performance 
by the volunteer of bis duties as a member of the civil 
defence organisation to which he belonged at the time 
the injury was sustained, and (except in the case of a 
war injury) not to have arisen out of and in the course 
of his employment in any other capacity ; 

Provided that before being so satisfied the Central 
Government or other authority authorised to make 
payments under a scheme shall have received from the 
civil defence organisation of which the volunteer con- 
cerned was a member at the time the injury was sus- 
tained, a report, by an officer of the organisation 
authorised by the Central Government to make such 
reports, about the injury in question. 

[a] The word ‘or’ and clause (c) were added by the 
War Injuries (Amendment) Ordinance, 1945 (No. 10 of 
1945), S. 2. [28-4-1945.] 

3. (1) The Central Government may make a scheme 
or schemes m accordance 
with the provisions of this 
Ordinance providing for the 
grant ot relief m respect of 
the following injuries sus- 
tained during the continuance 
of the present hostilities, namely:- - 

(a) war injuries sustained by gainfully occupied 
persons (with such exceptions, if any, as may be speci- 
fied in the scheme) and by persons of such other 
classes as may be so specified; and 

(b) war service injuries sustained by civil defence 
volunteers. 

(2) A scheme may authorise the Central Govern- 
ment, or any authority authorised by the Central Gov- 
ernment to make payments under the scheme, in such 
circumstances and subject to such conditions as may 
be specified in the scheme, to make to or in respect of 
persons injured— 

(a) payments by way of temporary allowance, which 
shall be payable only so long as the person injured is 
incapacitated for work by the injury and has not re- 
ceived any such payment as is mentioned in clause (b); 

(b) payments otherwise than by way of temporary 
allowance, which shall be payable only where the injury 
causes serious and prolonged disablement or death; 
and 

(c) payments for the purchase of or the grant at the 
cost of Government of artificial limbs or surgical or 
other appliances ^[and payments for medical and 
surgical treatment.] 

(3) k scheme may empower the Central Government 
to make regulations for giving effect to the purposes oi 
the scheme. 

(4) A scheme may provide that it shall come into 
operation or shall be deemed to have come into opera- 
tion on such date as may be specified therein. 

(6) A scheme may beiamended or rescinded at any 
time by the Central Government. 

(6) Any decision of the Central Government or other 
authority empowered to make payments under a scheme 
as to the making, refusal or amount, or as to the 
continuance or discontinuance, of a payment under a 
scheme may be varied from time to time by a subse- 
quent decision of the Central Government or such 
authority as the case may be, but save in so far as It is 
BO varied shall be final and conclusive. 

[a] Added by the War Injuries (Amendment) Ordi* 
nance, 1942 (No, 1 of 1942), S. 2. [1-1-X942.3 

4, (1) In respect of a war injury sustained during 
the continuance of the present 


Belief from liabi- 


lity to pay compew 
satmi or damages* 


hostilities by any person, and in 
respect of a war service injury 
sustained during that period by 
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a civil defence volunteer, no such compensation or 
damages shall be payable, whether to the person injur- 
ed or to any other person, as apart from the provisions 
of this sub-section — 

(a) would be payable under the Workmen’s Compen- 
sation Act, 192S; or 

(b) would, whether by virtue of any enactment or by 
virtue of any contract or at common law, he payable — 

(t) in the case of a war injury, by any person, or 

(i%) in the ease of a war service injury sustained by 
a civil defence volunteer, by the employer of the ^^olun- 
teer, or by any person who has responsibility in con- 
nection with the volunteer’s duties as such or by any 
other civil defence volunteer, 

on the ground that the injury in question was attri- 
butable to some negligence, nuisance or breach of duty 
lor which the person by whom the compensation or 
damages would be payable is responsible. 

{ 2) The failure to give a notice or make a claim or 
commence proceedings within the time required by any 
enactment shall not be a bar to the maintenance of 
proceedings in respect of any personal injury, if — 

(a) an application for a payment under a scheme 
has been duly made to the Central Government or 
other authority empowered to make payments under 
the scheme in respect of the injury; and 

(b) the Court or other authority before which the 
proceedings are brought is satisfied that the said appli- 
cation was made in the reasonable belief that the 
injury was such that a payment could be made under 
the scheme; and 

(c) the Central Government or other authority em- 
powered to make payments under the scheme certifies 
that the application was rejected, or that payments 
made in pursuance of the application were discontinu- 
ed, on the ground that the injury was not such an 
injury; and 

(d) the proceedings are commenced within one 
month from the date of the said certificate. 

5, (1) Where it is necessary in order to determine 

Informahon as ‘lie amount of any payment to be 
to earnings, awarded under a scheme in res- 

“ * pact of any injury, to ascertain 

the earnings of the person injured in respect of any 
period before he sustained the injury, the Central Gov- 
ernment or other authority authorised to make pay- 
ments under the scheme may by notice in writing 
require — 

(a) any person who was an employer of the injured 
person during that period, or 


(b) any other person having any knowledge with 
respect to the financial circumstances of the injured 
person during that period, 

to furnish in accordance with the notice any informa- 
tion in his possession relating to those earnings or cir- 
cumstances, and to produce to any person specified in 
the notice any wage booljs, records or other documents 
in his possession containing entries with respect to 
those earnings. 

(2) If any person — 

(a) fails to comply with the requirements of any 
such notice, or 

fb) m purported compliance with any such notice, 
knowingly or recklessly makes any untrue statement 
or untrue representation, or produces any document 
which is false in a material panioular or calculated to 
deceive, 

he shall be punishable with fine which may extend to 
three hundred rupees. 

^[5 A. (1) The person managing any dispensary or 

Medical attention hospital shall, if so required by 
in dispensar%es and the Central or a Erovinciai 
hospitals. Government by general or spe- 

cial order, — 

(a) provide at the dispensary or hospital medical and 
surgical treatment for persons who have sustained in- 
juries of the nature specified in sub-section ( 1) oi sec- 
tion 3, and 

(b) keep such records and make such returns relating 
to the persons treated for such injuries as may be re- 
quired by or under a scheme. 

(2) If any person fails to comply when so required 
with the provisions of this section he shall be punisha- 
ble with fine which may extend to one thousand 
rupees.] 

[a] Inserted by the War Injuries (Amendment) 
Ordinance, 1942 (1 of 1942), S, 3 [1-1*1942]. 

6. Any person who, for the purpose of obtaining a 

Peyialty for false payment or grant under a sohe- 

statemeni, me either for himself or for any 

other person, knowingly makes any untrue statement 
or untrue representation, shall be punishable with im- 
prisonment for a term which may extend to three 
months, 

7. Any assignment of, or charge on, and any agrea- 

Assignment or ment to assign or charge any 

charges to be void. payment awarded or to be awar- 
ded under a scheme shall be void, and, on the insolve- 
ncy of any person to whom such a payment has been 
awarded, the payment shall not pass to any trustee or 
other person acting on behalf of the creditors. 
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[THE] WAR RISKS (FACTORIES) INSURANCE ORDINANCE, 1912 
(ORDINANCE NO. XII OF 1942)“ 


[8th Aprili 194.2 ] 

An Ordinance to provide for tho insurance of certain property ^[ * * ] against war rishs. 


Whereas an emergency has arisen wRich makes it 
necessary to provide for the insurance of certain pro- 
perty h[ * * ] against war risks ; 

NOW, Therefore, in exercise of the powers con- 
ferred by section 72 of the Government of India Act, 
as set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor- General is pleased to 
make and promulgate the following Ordinance: — 

[a] Published in the Gazette of India, Extraordinary, 
dated 8th April 1942. This Ordinance is amended by 
Ordinance No. 82 of 1942 ; No. 40 of 1942 ; No. 9 of 
1943 ; No. 25 of 1943 ; No. 9 of 1944; No. 13 of 1945; 
No. 29 of 1945. [b] The words “in British India*’ were 
omitted by the War Bisks (Factories) Insurance 
(Amendment) Ordinance, 1942 (No. 32 of 1942), S. 2 
[1-7-1942.] 

Short tiile, extent (1) This Ordinance may be 
and commencement, called the War Bisks (Factories) 
Insurance Ordinance, 1342. 

(2) It extends to the whole of British India. 

(S) It shall come into force at once. 

Definitions, 2. In this Ordinance, unless there 
is anything repugnant in the subject or context,— 

(a) “buildings” Includes foundations, plinths, floors, 
staircases, tanks, engine and boiler beds, chimneys and 
flues ®'[and boundary walls] ; 

(h) “factory” means a factory as defined in clause fj) 
of section 2 of the Factories Act, 1934, and includes 
any premises including the precincts thereof which, 
having at any time after the 81st day of December, 
1938, been a factory as defiined in claus'e fj] of section 
2 of the said Act, have not been exempted under section 
14 from the provisions of section 6 of this Ordinance ; 

(c) “factory buildings” includes all buildings com- 
prised in the factory, and such other buildings (includ- 
ing residential buildings for stall and workmen, hospitals 
and welfare centres) within a radius of two miles from 
the main factory building as are in the same ownership 
or occupation as the factory and are used for the pur- 
poses of the factory; 

(d) “the Fund” means the War Bisks (Factories) 
Insurance Fund constituted under section 7 ; 

(e) “insurable value” of property means the value of 
the property as ascertained for the purposes of insurance 
under this Ordinance ; 

(f) “occupier” of a factory has the meaning assigned 
to the word in clause (1) of section 2 of the Factories 
Act, 1934 ; 

(g) “owner” of a factory includes, when parts of the 
property insurable under this Ordinance in relation to 
the factory are owned by difierant persons, each such 
person in respect of the part owned by him ; 

(h) “prescribed” means prescribed by rules made 
under this Ordinance ; 

“property insurable under this Ordinance” 
means, in relation to any factory, the factory buildings 
and, except where they are for the time being goods 
insurable under the War Bisks (Goods) Insurance 
Ordinance, 1940, all plant and machinery in the fac- 
tory, all materials in the factory for use in the produc- 
tion or transmission of motive power, or in the main- 
tenance of plant and machinery or in the construction 
or reconstruction or maintenance of factory, buildings, 
and suchi other plant, machinery or materials as: may 
be prescribed;] 

“quarter” means a period of three months 
commencing on the first day of March, J une, September 
or December;] 


(j) “the Scheme” means the War Risks (Factories) 
Insurance Scheme referred to in sub-section (I) of 
section 3 ; 

(k) “war risks” means such risks arising from — 
(%) action taken by an enemy or action taken in 

combating an enemy or in repelling an imagined attack 
by an enemy, 

d[(n) any explosion or fire which involves any ex- 
plosives or munitions or other dangerous things required 
for war purposes and which happens or Is caused by, 
through or in connection with the manufacture, storage 
or transportation of any such explosives, munitions or 
other dangerous things,] 

measures taken under proper authority to 
avoid the spreading of, or otherwise to mitigate, the 
consequences of damage occurring (whether accident- 
ally or not) as the direct result of any such action as, 
f[is described in sub clause fU or of any such explosion 
or fire as is described in sub-clause 

precautionary or preparatory measures taken 
under proper authority with a view to preventing or 
hindering the carrying out of any attack by an enemy, 
being measures involving risk to property, 

eEf-uj] precautionary or preparatory measures involv. 
ing the doing of work on land and taken under proper 
authority in any way in anticipation of enemy action 
being measures involving risk to property, 
elfvi)] precautionary or prepara toay measures taken 
under proper authority with a view to denying facilities 
to an enemy, being measures involving damage to or 
diminution of the value of property as may be pres- 
cribed. 

[a] Added by the War Risks (Factories) Insuranca 
(Amendment) Ordinance, 1943 (No, 9 of 1943), S. 2 
[27-1-1943]. [b] Clause (i) was substituted^ ibid, 

[c] Clause (li) was inserted by Ordinance No. 32 of 
1942, S. 3 [1-7 1942]. [d] Sub- clause (li) of olauae 
(k) was inserted by the War Bisks (Factories) Insu- 
rance (Amendment) Ordinance, 1945 (No. 13 of 1945), 
S. 2 [16*5-1945] [e] Renumbered, ibid, [f] Buhsii* 

luted for the word ‘aforesaid’, ibid, 

3. [War Risks (Factories) Insurance Scheme.] 
[Repealed by the War Bisks (Factories) Insurance 
(Termination) Ordinance, 194:5 (No, 29 of ^1945), 
8. 2. (31-8-1946 )] 

Note Section 3 of the War Bisks (Factories) 
Insurance (Termination) Ordinance, 1945 (No, 29 or 
1945) (which Ordinance is published in the Gazette of 
India, Extraordinary, dated 31st August 1945) runs as 
follows : — ''Termination of policies of insurance. — 
All policies of insurance issued under the War Risks 
(Factories) Insurance Ordinance, 1942, and the War 
Bisks (Factories) Insurance Scheme or under those 
provisions construed with the provisions of the War 
Bisks (Inland Vessels) Insurance Ordinance, 1943, shall, 
notwithstanding anything contained in any other law 
or in the said policies of insurance, be determined on 
the commencement of this Ordinance and cease there- 
after to have effect.” 

4. The Central Government may employ or autho- 
Employment of rize the employment of any per- 

agents by the Cen- son or firm to act as its agents 
tral Government, for any of the purposes of this 
Ordinance, and may pay to persons or Arms so emplo- 
yed such remuneration as the Central Government 
thinks fit : 

Provided that no person or firm shall be so employ- 
ed unless that person or firm is either^ 
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(a) a member of an association prescribed in this 
behalf, or 

(b) a person who in British India has a standing 
contract with underwriters who are members of the 
Society of Lloyd's whereby such person is authorized 
Within the terms of such contract to issue protection 
notes, cover notes or other documents granting insu- 
rance against war risks. 

5. [Compulsory insurance.] [Bepealed hy the War 
Risks ( Factories) Insurance (Terminahon) Ordinance^ 
1945 (No. 29 of 1915), S, 9, (Sh 8-1945).] 

6. [Eestriction on carrying on certain insurance 
business.] [Repealed by the War Risks (Factories) 
Insurance (Termination) Ordinance, 1945 (No, 29 oj 
1945), S, 2. (31-&1945) ] 

1.(1) The Oentral Grovernm'bnt shall establish a 

War Risks (Fac- fund for the purposes of this 
tones) Insurance Ordinance to be called the War 
Fund. Bisks (Factories) Insurance Fund 

into which shall be paid all sums received by the Cen- 
tral Government by way of insurance premiums under 
the Scheme or by way of payments made on composi- 
tion of offences under section 12, under any provi- 
sion of Jaw corresponding thereto in force in au Indian 
State, or in the French Establishments in India, or in 
the territories (hereinafter referred to as Administered 
Areas) set out in the Schedule] h[or by way of expenses 
or compensation awarded by a Court, under section 
545 of the Code of Criminal Procedure, 1898, out of 
any fine imposed under this Ordinance] and out of 
which shall be paid all sums required for the discharge 
by the Central Government of any of its liabilities 
under the Scheme, or for payments by the Central 
Government under section 9, or for the payment by the 
Central Government of the remuneration and expenses 
of agents employed for the purposes of the Scheme. 

(2) If at any time when a payment is to be made 
out of the Fund the sum standing to the credit of the 
Fund is less than the sum required for the making 
of that payment, an amount equal to the deficiency 
shall be paid into the Fund as an advance out of gene- 
ral revenues. 

(3) If at any time the amount standing to the credit 
of the Fund exceeds the sum which, in the opinion of 
the Central Government, is likely to be required for 
the making of payments out of the Fund, the excess 
shall be paid into general revenues. 

(4) The Central Government shall prepare in such 
form and manner as may be prescribed and shall pub- 
lish either annually, or at such shorter intervals as 
may be prescribed, an account of all sums received 
into and paid out of the Fund. 

[a] Inserted by Ordinance No. S2 of 1942, S. 6. 
[1-7-1942]. [b] Inserted by Ordinance 9 of 1943, S, 5. 
[27-1-1943 ] 

Z,^[(l) Any person authorised in this behalf by the 

Power of Central Central Government may, for 
Government to oh- the purpose of ascertaining wlie- 
tain information, ther or not the owner or occu- 
pier of any property required to be insured under this 
Ordinance has taken out a policy of insurance as re- 
quired by this Ordinance in respect of such property, 
or for the purpose of investigating the insurable value 
of any property insured, or required to be insured, or 
proposed for insurance under this Ordinance, or for 
the purpose of estimating the damage suffered by any 
property inpred under this Ordinance, — 

( a) require the owner or occupier of the property, 
or any person carrying on in British India the busi- 
ness of fire insurance in respect of the property, to sub- 
mit to him such accounts, books or other documents, 
or to furnish to him such information as he may rea- 
sonably think necessary, or 


(b) at any reasonable time enter any premises com- 
prising or containing the property, inspect -^utih premi- 
ses or property, and require any person found on such 
premises whom he believes to be in pogsessioo of infor- 
mation relevant to his investigation, to larnich to him 
such infoimation as ho may rc-asuuabiy th.jiK ncees" 
sary.] 

(2) Whoever wilfully obstructs any person in the 
exercise of his powers under this section or fail* with- 
out reasonable excuse to comply with any request made 
thereunder shall, in respect of each uccaciun on which 
any such obstnieiion or failure idkes place, be punish- 
able wuth fine which may extend to tme thousand 
rupees. 

(3) Whoever, in purpot^iiij^S comply with his obli- 
gations under this section, knowingly or recklessly 
makes a statement false in a material particular, shali 
be punishable with fine which may extend to one 
thousand rupees, 

[a] SuhstiiuUd for original sub-section {1} by Ordi- 
nance No. 9 of 1943, S, 6 [27-11913]. 

9. Where the Oentral Government requires the 

Payments towards owner of a factory to remove the 
cost of removal and factory and to reconstruct it in 
reconstruction of another locality, the Central 
factory. Government shall make to such 

owner out of the Fund such payments, in addition to 
any sum payable under the policy of insurance as it 
considers sufficient to defray the cost of the removal 
and, if necessary, the replacement of any 
property in respect of which no compensation is paya- 
ble. 


^[10. (1) Without prejudice to the provisions of sub- 

Recovery of pre- section of sections, where 
miums unpaid. any person has failed to insure 

as, or to the full amount required by this Ordinance, 
and has thereby evaded the payment by way of pre- 
mium of any money which he would have had to pay 
but for such failure, an officer authorised in this behalf 
by the Central Government may determine the amount 
payment of which has been so evaded and the amount 
BO determined shall be payable by such person and shall 
be recoverable from him as provided in sub-section (2). 

(2) Any instalment of premium due on a policy 
of insurance issued under the Scheme, and any amount 
determined as payable under sub-seelion (1) shall be 
recoverable as an arrear of land- revenue and shall be a 
first charge on the propetty in respect of which the 
default was made. 

(3) A person against whom a determination is made 
under sub- section (1) may, within the prescribed period, 
appeal against such determination to the Central 
Government whose decision shall be final.] 

[a] Substituted for original Section 10 by Ordinance 
No. 9 of 1943, S.7. [27-M943]. 

11. No prosecution for any offence punishable under 

Limitation oj 0/dmanc8 shall bs Instituted 

riroseouilous against any person except oy or with 
prosecutions. consent of the Central Govern- 

ment or an authority authorized in this behalf by the 
Central Government. 

12. Any offence punishable under sub-section (4) ot 

Composihon of Bfiotion 5 may, either before or afte 

ot fences the institution of the prosecution, 

''' be compounded by the Central 

Government, or by any authority authorized in this 
behalf by the Central Government, on payment for cre- 
dit to the Fund of such sum as the Oentral Government 
or such authority, as the case may be, thinks fit. 


13. ^II] No suit, prosecution or other legal proceed” 
Bar of legal ings shall lie against any person for 
proceedings, anything which is in good faith done 
or intended to be done under this Ordinance. 
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^[(2) On and after the 29th day of May 1942, no 
3uit Bhali be mainitainabls in any civil Court against the 
Central Government, or a person acting as its agent 
under section 4, for the refund of any money paid or 
purporting to have been paid as premium on a policy 
of insurance taken out or purporting to have been taken 
out under this Ordinance.] 

[a] The original section was numbered as sub section 
(1) of that section and sub-section (2) was added 
by Ordinance No. 9 of 1943, S. 8. [27-1-1943.] 

14. ^[f-Zj] The Central Government may, by notifi- 
cation in the Official Gazette, 
exempt any factory or any descrip- 
tion of factories or any premises 

including the preciiftts thereof which have at any time 
after the 31st day of December 1938, been a factory as 
defined in clause (j) of section 2 of the Factories Act, 
1934, b[from the piovisions of this Ordinance requiring 
such factories or premises to be insured or to continue 
to be insured under this Ordinance ; but such exemption 
shall not prejudice the infliction of any penalty or the 
accrual of any liability incurred before the date on 
which the exemption takes effect.] 

^[(2) In granting any exemption under this section 
the Central Government may direct that the exemption 
shall take effect or be deemed to have taken effect on a 
specified date after or before the date of the notification.] 
[a] The original section was numbered as sub- 
section (I) of the section by Ordinance No. 9 of 
1943, S. 9, [27-1-1943]. [b] SuhsUtuted, ibid. 
[c] Addedt ihd. 

15. (1) The Central Government may, by notifioa- 
Power to mcJce 

rules to carry into effect the provi- 
sions of this Ordinance. 

(2) Without prejudice to the generality of the fore- 
going power, such rules may — 

(a) prescribe the method of ascertaining the value 
of property for the purposes of insurance under this 
Ordinance ; 

(h) prescribe the plant ^[machinery and materials] 
other than plant ^[maohinery and materials] in the 
factory which shall be b[property] insurable under this 
^[Ordinance] ; 

( c) prescribe the risks which shall be deemed to be 
war risks for the purposes of clause fk) of section 2 ; 

f d) prescribe the forma of the policies of insurance 
referred to in clause (c) of sub-section (4) of section 3 
and the period in respect of which such policies shall be 
issued ; 

(e) prescribe the associations referred to in clause (a) 
of the proviso to section 4 ; 

(f) prescribe the form of and the manner of preparing 
the account referred to in sub-section (4i) of section 7. 

prescribe the procedure in making determina- 
tions and in presenting appeals from determinations 
made under section 10.] 

[a] Substituted for the words “and machinery'’ by 


the War Bisks (Inland Vessels) Insurance Or- 
dinance, 1943 (No. 25 of 1943), 8. 4. [17 7-1943.] 
[b] Siihstituted by Ordinance No. 9 of 1943, S. 10, 
[27-1*1943.] [c] Substituted lor the word ‘Act’ 

by Ordinance No 32 of 1912, S. 7. [1-7-1942.] 

fd] Added by Ordinance No. 9 of 1943, S. 10, 
[27-1-1943.] 

16, [Power of Central Government to extend Or- 
dinance and Scheme to certain insurance projects,] 
[Repealed by the War Bishs (Factories) Insurance 
(Termination) Ordinance, 1945 (No. 29 of 1945), S. 2. 
(SI 8-1945) ] 

17. [Application of the scheme to property in certain 
territories outside British India.] [Repealed by theWar 
Risks (Factoiies) Insurance (Termination) Ordinance, 
1945 (No. 29 of 1945), S. 2. (31 8-1945).] 

*■[18. The Central Government may, in any case m 

Be/und of ^nmrance it thinks fit, allow a 

premiums. refund to be made of any 

^ sum paid oy way of pre- 

mium on a policy oflinsuranca issued or purporting to 
have been iseued under this Ordinance ] 

[a] Added by Ordinance 9 of 1943,8. 19, [27-1-1943.] 


^[THE SCHEDULE. 

[See section 7.) 

1. The Cantonment of Baroda. 

2. The administered areas in the Western India States 
Agency specified in the Western India States Adminis- 
tered Areas (Application of Laws) Order, 1937, 

3. The administered areas in the Central India 
Agency specified in the Central India Administered 
Areas (Application of Laws) Order, 1937. 

4. The Gwalior Residency Area. 

5. The District of Abu. 

6. The administered areas in the Hyderabad State 
specified in the Hyderabad Administered Areas (Appli- 
cation of Laws) Order, 1937, 

7. The Civil and Military Station of Bangalore. 

8. The Kolhapur Residency Area and the Wadi 
Jaghir. 

9. The railway lands in the Western India States 
Agency specified in the notifications of the Political 
Department, Nos. 189- LB. and 190-I.B., dated the 8th 
September 1937. 

10. The Eajputana and Central India railway lands 
specified in the Bajputana and Central India Bailway 
Lands (Application of Laws) Order, 1937. 

11. The Punjab States railway lands specified in the 
Punjab States Bailway Lands (Application of Laws) 
Order, 1939. 

12. The Tbana Circles in the Bewa Kantha Agency 
in the Gujrat States Agency and the Dangs, 

13. The British Beserve in Manipur. 

b[14 The Shillong Administered Areas.] 

[a] Added by Ordinance No. 32 of 1942, S, 10. 
[1-7-1942.] [b] Added by Ordinance No. 25 of 

1943, S. 6. [17-7-1943.] 
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THE SCHEDULE. 


[THE] WAR RISKS (GOODS) INSURANCE ORDINANCE, 1940 . 
(ORDINANCE No. IX OF 1940.)" 

[‘Will August, 1U40 / 

An Ordinance to make certa%n promsions for the insurance of goodb m jJnHbh 
India against damage hy enemy action. 


WheEBAS an emergency has arisen which renders 
it necessary to make certain provisions foi the insur- 
ance of goods in British India against damage by 
enemy action ; 

Now, THEREFOEE, in exercise of the powers con- 
ferred by section 72 of the Government of India Act as 
set out in the Ninth Schedule to the Government of 
India Act, 1935, the Governor General is pleased to 
make and promulgate the following Ordinance 

[a] Published in the Gazette of India, Extraordinary, 
dated 26th August 1940. 

This Ordinance is amended by Ordinances No. 12 of 

1941 ; No 14 of 1942 ; No. 19 of 1942 ; No. 36 of 

1942 ; No. 8 of 1943 ; No. 25 of 1943 ; No. 29 of 
1944 ; it IS partly repealed by Ordinance No. 34 
of 1946. 

1. (1) This Ordinance may be called the War Bisks 
Short title, extent (Goods) Insurance Ordinance, 

and commencement. 1940. 

(8) It extends to the whole of British India. 

(8) It shall come into force on such date as the 
Central Government may, by notification in the Official 
Gazette, appoint.®* 

[a] The Ordinance came into force on 1st October 
1940, see Department of Commerce Notfn. No, 
5-W-B-1/40 dated 14-9-1940. 

2. In this Ordinance, unless there is anything re- 
Defimtions, pugnant in the subject or context, — 

(a) “agricultural products” means products of agri- 
culture, horticulture or sylviculture and includes grow- 
ing crops, plants and trees ; 

(b) “goods” means any materials, commodities or 
articles and includes materials or articles used in or 
for the construction of ships up to the time at which a 
ship after construction is launched ; 

"[ (c) “War risks” means such risks arising from — 

( i) action taken by an enemy or action taken in 
combating an enemy or in repelling an imagined attack 
by an enemy, 

any explosion or fire which involves any explo- 
sives or munitions or other dangerous things required 
for war purposes and which happens or is caused by, 
through, or in connection with the manufacture, storage 
or transportation of any such explosives, munitions or 
other dangerous things] ; 

measures taken under proper authority to 
avoid the spreading of, or otherwise to mitigate, the 
consequences of damage occurring (whether accidentally 
or not) as the direct result of any such action as d[is 
described in sub-clause (i) or of any such explosion or 
fire as is described in suFclause (li) ], 

precautionary or preparatory measures taken 
under proper authority with a view to preventing or 
hindering the carrying out of any attack by an enemy, 
being measures involving a substantial degree of risk to 
property ; 

precautionary or preparatory measures invol- 
ving the doing of work on land and taken under proper 
authority in any way in anticipation of enemy action, 
being measures involving a substantial degree of risk to 
property, as may be prescribed ;] 

^UKvi)] precautionary or preparatory measures taken 
under proper authority with a view to denying facili- 


ties to an enemy, being measures involving a substan- 
tial degree of damage to or diminution of the value of 
property.] 

(d) “live-stock” includes animals of any description; 

(e) “prescribed” means prescribed by rules made under 
this Ordinance ; 

(f) “seller of goods” includes a seller of goods acting 
as an agent, and, m relation to any person carrying on 
the business of selling goods as an agent, any reference 
in this Ordinance to goods produced by him or to goods 
not produced by him shall be construed as including a 
reference to goods produced, or as the case may be, not 
produced by his principal ; 

(g) ^r ^ * *]. 

[a] Substituted by the War Bisks (Goods) Insurance 
(Amendment) Ordinance, 1941 (No. 12 of 1941), 
S. 2. [20-12-1941.] [b] Inserted by ibid, 1941- 

(No. 29 of 1944), 8.2. [1-7-1944.] [c] Renumbered^ 
ib%d^ 1944. [d] Substituted for ‘aforesaid,’ ibid^ 
1944. [e] Added, ibid, 1942 (No. 14 of 1942), 
S. 2. [11-4-1942]. P] Omitted ibid, 1941. 

Goods insurable under S, (1) Subject to the pro- 
this Ordinance, visions of this section — 

(a) the following goods shall, in relation to any per- 

son carrying on business in British India as a seller of 
goods of any description produced by him, be deemed 
to be goods insurable under this Ordinance, that is to 
say, all goods situated in British India } b[or, 

when consigned from one place in British India to 
another place in British India and in transit, situated 
in India] being either — 

(1) goods of that description, or 

(%%) goods used as material from which goods of that 
description are produced or as ingredients or component 
parts of goods of that description ; and 

(b) the following goods shall, in relation to any per- 

son carrying on business in British India as a seller of 
goods of any description not produced by him, be deemed 
to be goods insurable under this Ordinance, that is to 
say, all goods of that description being goods situated in 
British India ^ b[or, when consigned from one 

place in British India to another place in British India 
and in transit, situated in India]. 

(2) In relation to a person carrying on in British 
India the business of selling agricultural products pro- 
duced by him, all agricultural products and live-stock 
for the time being situated in British India aj- * ♦ ^ j 
shall, subject to tbe following provisions of this section, 
be deemed to be goods insurable under this Ordinance : 

Provided that the Central Government may by 
general or special order direct that the provisions of 
section 7 shall not operate so as to require a person to be 
insured m respect of any goods which, in relation to 
that person would not, apart from the provisions of this 
sub-section, be goods insurable under this Ordinance. 

( 3) Things which, in relation to a person carrying on 
any business as a seller of goods, are at any time goods 
insurable under this Ordinance shall not cease to be 
goods so insurable by reason only that they are subse- 
quently placed in or affixed to land under a contract of 
sale entered into by that person in the course of that 
business. 
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(4) The Central Government may, by notification in 
the official Gazette, direct that goods of any description 
specified in the notification shall, notwithstanding 
anything contained in this section, be deemed not to be 
goods insurable under this Ordinance. 

[a] Certain words inserted by Ordinance No. 14 of 
1942, S. bj were omUied by the War Risks (Goods) 
Insurance (Amendment) Ordinance, 1943 (No. 8 of 
1943), S. 2, [27-l'19433, [b] Inserted by the War 

Risks (Goods) Insurance (Third Amendment) Ordinance, 
1942 (No. 36 of 1942), S. 2. [28-7-1942], 


®[4. (1) Save in so far as is otherwise expressly pro- 


Owne7s'hip. 


vided in this Ordinance, any goods 
shall, subject to the provisions of this 


section, be deemed for the purposes of this Ordinance 


to be owned — 


fa) if the property in the goods is for the time being 
vested in a person in relation to whom they are insur- 
able under this Ordinance, by that person; 

(h) if the property in the goods is not so vested, by 
any person m relation to whom the goods are insurable 
under this Ordinance and who is for the time being 
entitled, either unconditionally or conditionally, to have 
the property in the goods vested in him ; 

Provided that where— 


(i) any goods would, under the foregoing provisions 
of this sub-section, be deemed to be owned by a person 
in whom the property therein is vested otherwise than 
in the course of a business carried on by him in British 
India, or who is entitled to have the property therein 
vested in him otherwise than in the course of such a 


business, and 

{<i%) any person carrying on business in British India 
is for the time being entitled to sell the goods as agent, 
the goods shall be deemed to be owned by the last men- 
tioned person. 


(S) Where in the course of any business a ship is 
being, or has been constructed under contract, and the 
ship or any part thereof or any goods appropriated for 
the construction thereof— 

fa) would, apart from the provisions of this sub- 
section, have been deemed for the purposes of this 
Ordinance to be owned at any time by the person from 
time to time carrying on the business; or 

(b) have at any time been accepted, in pursuance of a 
contract made with him, by the person from time to 
time carrying on the business, then, notwithstanding 
that they wotild not, apart from the said provisions, be 
deemed for the said purposes to be owned by the person 
from time to time carrying on the business, the ship 
and any part thereof and any goods so appropriated as 
aforesaid shall, subject to the provisions of sub-section 
(3), be deemed, in a case to which clause (a) applies, to 
continue to be owned by the person from time to time 
carrying on the business until the acceptance of the 
ship, in pursuance of the contract in question, by the 
person for whom it is being, or has been, constructed, 
and in a case to which clause (b) applies, to be owned 
by the person from time to time carrying on the busi- 
ness at all times between the acceptance referred to in 
the said clause (b) and the acceptance of the ship as 
aforesaid by the person for whom it is being, or has 
been, constructed. 

f 5) The provisions of sub- section f 2) shall apply in 
relation to the construction under contract in the course 


of & business of part of a ship, not being part of a ship 
which is being, or has been, constructed by the person 
from time to time carrying on the business, as they 
apply in relation to the construction of a ship — 

(a) with the substitution for references to a ship of 
references to part of a ship; 

(b) where the contract for the part of the ship is with 
the person for whom the ship is being constructed, with 


the substitution for references to the acceptance of the 
ship under the contract in question of references to the 
acceptance of the ship under the contract for the con- 
struction ihereof; 

fej where the contract for the part of the ship is with 
any other person, with the substitution for references 
to the acceptance of the ship under the contract in 
question of references to the acceptance of the part of 
the ship under the contract for the construction of the 
part by the person for whom it is being, or has been, 
constructed. 

(4) Where the person from time to time carrying on 
a business receives any money, under a policy issued in 
pursuance of the War Risks (Goods) Insurance Scheme, 
in respect of the loss of or damage to a ship, part of a 
ship or goods which are deemed to be owned by him by 
virtue of sub-section (2) or sub-section (3), the money 
shall be held by him on trust for the person who apart 
from the > provisions of those sub-sections would be 
deemed for the purposes of this Ordinance to be the 
owner of the ship, part or goods subject, however, to any 
lien or charge which would otherwise be enforceable 
against the ship, part or goods, and subject also to the 
right to retain .out of the money the amount of any 
expenses reasonably incurred by the first mentioned 
person in making good any part of the loss or damage 
which he is liable to make good.] 

[a] SubstiHited for the original by the War Risks 
(Goods) Insurance (Amendment) Ordinance, 1941 
(No. 12 of 1941), S. B. [20-12-1941.] 

5. [War Risks Insurance Scheme.] Bepealed by the 
War Bisks (Goods) Insurance (Termination) Ordi- 
nance, 1945 (No, 34 of 1945), S. 2. 

[Effect of change of rate of premium.] Bepealed 
by the War Bisks (Goods) Insurance (Termination) 
Ordinance, 1945 (No, 34 of 1945), S. 2, 

[a] This section was inserted by the War Bisks 
(Goods) Insurance (Amendment) Ordinance, 1942 
(No. 14 of 1942), S. 5. 


6. The Central Government may employ or authorise 

Emvlovment of agents employment of any 

j person or firm to act as its 


by Central Government. 


the pur- 
poses of this Ordinance and may pay to persons or 
firms so employed such remuneration as the Central 
Government thinks fit ; 


Provided that no person or firm shall be so employed 
unless that person or firm is either — 

fa) a member of an association prescribed in this be- 
half, or 

(b) & person who in British India has a standing 
contract with under- writers who are members of the 


Society of Lloyd’s whereby such person is authorised 
within the terms of such contract to issue protection 
notes, cover notes or other documents granting insurance 
against war risks. 


7 [Compulsory insurance.] Bepealed by the War 
Bisks (Goods) Insurance (Termination) Ordinance, 
1945 (No. 34 of 1945), S.2. 


^[7 A. (2) Without prejudice to the provisions of sub- 

r,. section f^) of section 7, where 

iMonery of premmms 


extent, required by this Ordinance, and has thereby 
evaded the payment by way of premium of any money 
which he would have had to pay but for such failure, 
an officer authorised in this behalf by the Central 
Government may determine the amount payment of 
which has been so evaded. The amount so determined 


shall be payable by such person and shall be recoverable 
from him as an arrear of land-revenue and shall be a 


first charge on the property in respect of which the 
default was made. 
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Fund, 
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{2) A person against whom a determination is made 
under sub-section (1) may, within the prescribed period, 
appeal against such determination to the Central 
Government whose decision shall be final.] 

[a] Inserted by the War Bisks (Goods) Insurance 
(Amendment) Ordinances 1943 {No. 8 of 1943), S. 4 
[27-1-1943]. 

8. [Eestriction on carryiog on certain insurance 
business.] [Beycaled by the^War Ziisks {Goods)^In- 
surance (T&rfjnrMtion) Ordinance, 19i5 (No, SI of 
1945), S, 2.] 

B. (I) The Central Government shall establish a 
fund for the purposes ot 
this Ordinance, to be called 
the War Bisks (Goods) In- 
surance Fund, into which .shall be paid all sums received 
by the Central Government by way of insurance pre- 
miums under the War Bisks Insurance Sebeme ^[or by 
way of payments made on composition of offences under 
section 12A] b[or under any provision of law corres- 
ponding thereto in force in an Indian State, or in the 
French Establishments in India, or in the territories 
(hereinafter referred to as Administered Areas) set out 
in the Schedule] ®[or ordered to be paid under sec- 
tion 545 of the Code of Criminal Procedure, 1898, in 
any prosecution under this Ordinance,] and out of 
which shall be paid all sums required for the discharge 
by the Central Government of any liabilities under the 
War Eisks Insurance Scheme, or for the payment by 
the Central Government of the remuneration and 
expenses ot agents employed for the purposes of that 
gcheme. 

(2) If, at any time when a payment is to be made 
out of the said fund, the sum standing to the credit of 
the fund is less than the sum required for the making of 
that payment an amount equal to the deficiency shall 
be paid into the fund as an advance out of the general 
revenues. 

fS) If at any time, the amount standing to the credit 
of the fund exceeds the sum which, m the opinion of 
the Central Government, is likely to be required for 
the making of payments out of the fund, the excess 
shall be paid into general revenues. 

(4) The Central Government shall prepare in such 
form and manner as may be prescribed, and shall 
publish either annually or at such shorter intervals as 
may be prescribed, an account of all sums received into 
and paid out of the War Eisks (Goods) Insurance Fund. 

[a] Inserted by the War Eisks (Goods) Insurance 
(Amendment) Ordinance, 1941 (No. 12 of 1941), S. 6. 
[20-12-1941.] 

[b] Inserted by the War Bisks (Goods) Insurance 
(Third Amendment) Ordinance, 1942 (No. 36 of 1942), 
S. 3. [28-7-1942.] 

[c] Inserted by the War Eisks (Goods) Insurance 
(Amendment) Ordinance, 1943 (No. 8 of 1943), S. 5, 
[27-1-1943.] 

10. ^[{ij Any person autho- 
rised in this behalf by the Central 
Government may for the pur- 
poses of ascertaining whether or 
not b[the requirements of this Ordinance have been 
complied with] — 

faj require any person carrying on in British India 
the business of fire insurance or of a seller of goods to 
submit to him such accounts, books or other documents 
or to furnish to him such information as he may reason- 
ably think necessary, or 

fb) at any reasonable time enter any premises occupied 
by any person carrying on in British India any such 
business, and inspect the premises and require any 
person found therein who is for the time being in 
charge thereof to produce to him and allow him to 


Fower of Central 
Government to ob- 
tain informaUon. 


examine such accounts, books or other documaiits as 
may relate to the business carried on in the promises, 
or to furnish to him such information as he may 
reasonably think necessary.] 

(2) Whoever wilfully obstruct any person in tha 
exercise of his powers undor this section or fails without 
reasonable excuse to comply with a reque.ifc made there- 
under shall, in respect of each occasion on which any 
such oostruefion or failure takes place, bo pnnBbablo 
with fine which may extend to five hundred rupees. 

(5) Whoever, in xmrporting to comply with hi^ 
obligations under this section, knowingly rir recklessly 
makes a statement false in a material particular, shall 
be punishable with tine which may extciul to one 
thousand rupees. 

[a] Sub-section fi ) was substituted for the original 
sub-section by the War ELsks (Goods) Insurance 
(Amendment) Ordinance, 1941 (No. 12 of 1941), B. 7, 
[20-12-1941]. [b] Substituted for tho words *'any 
person has insured any good.s against war risks, and, if 
so, for what value’*, ibid^ 1943 (No. B of 1913), S. h 
[27-1-1943.] 


Refund of yreniiujiis 
ni curtain casis. 


11. Where goods of any description ha\o been 
insured by a seller ol goods 
for any period, and before 
that period has elapsed 

goods of that description have ceased, by virtue of a 
notification under sub-section (4) of section 3, to be 
goods insurable under this Ordinance, the person who 
has insured such goods shall be entitled to a propor- 
tionate refund of premium. 

^[(.2) In any other case the Central Government may, 
at its discretion, order a refund to be made of any sum 
paid or purporting to have been paid as premium in 
respect of any policy issued or purporting to have been 
issued under this Ordinance. 

{SJ On and after the 1st day of October, 1940, no suit 
shall be maintainable in any civil Court against the 
Central Government or a person acting as agent of the 
Central Government under section 6 for the refund of 
money paid or purporting to have been paid as premium 
in respect of any policy issued or purporting to have 
been issued under this Ordinance.] 

[a] The original section was renumbered as sub-sec- 
tion (1) of that section and sub-sections (2) and (3) were 
inserted by the War Risks (Goods) Insurance (Amend- 
ment) Ordinance, 1943 (No. 8 of 1943), S.<7. [27-1-1943J. 

12. No prosecution for any offence punishable under 

Ordinance shall be instituted 

vroZultons ^Saiast any person except by or 

prosecutions, consent of the Central 

Government or an authority authorised in this behalf 
by the Central Government. 

^[12 A. Any offence punishable under sub-section ( 2 ) 
0^ section 7 may either before or 
Composition of institution of the prose- 


of fences. 


cution, be compounded by tho 


Central Government or by any authority authorised m 
this behalf by the Central Government, on payment for 
credit to the War Eisks (Goods) Insurance Fund of 
such sum as the Central Government or such authority, 
as the case may be, thinks fit.] 

[a] Inserted by the War Risks (Goods) Insurance 
(Amendment) Ordinance, 1941 (No. 12 of 1941), S. 8. 
[20-12-1941.] 

13. No suit, prosecution or other legal proceeding 
Bar of legal shall lie against any person for any- 

proceedings. thing which is in good faith done, or 
intended to be done under this Ordinance. 

14. (1) The Central Government may, by notifica- 

-V, official Gazette, 

Power to make rules, 

effect the provisions of this Ordinance, 
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(2) Without prejudice to the generality of the fore- 
Soing power, such rules may prescribe— 

( a) the risks which shall ba deemed to be war risks 
lor the purposes of clause (c) of section 2; 

(b) the forms of the policies of insuianoe referred to 
in sub-section (2) oi section 5, the maximum period in^ 
respect of which such policies shall be issued, the rests" 
at which premiums on such policies shall be payable, 
and the h [minimum aroount] which shall be payable as 
any one premium on such policies, 

(cj the associations to be prescribed for the purposes 
of clause fay of the proviso to vSection 6; 

(dj the maximum amount to be prescribed for the 
purposes of the proviso to sub-section fi) of section 7; 

^[(dd) the procedure in making determinations and 
in preaenting appeals from determinations made under 
section 7A;J 

(s) the form of and the manner of preparing the 
account referred to in sub-section (4) ol section 9 and 
the intervals at which such account shall be published. 

[a] For the War Hisks (Goods) Insurance Rules, 
1940, see Commerce Department Notfn. No. 9-W.R.I/40, 
dated 14-9-1940. 

[b] Stibstitutedlov ‘^maximum amount” by Ordinance 
Ho, 14 of 1942, S. 6, [11-4-1942.] 

[c] Inserti'd by Ordinance No. 8 of 1943, S. 8. 
[27-1-1943]. 

^15. [Application of scheme to goods in certain 
territories outside British India.] Repealed by the 
Wa?' Risks (Goods) Insurance (Terminainon) Otdi- 
ifiance, 1045 (No 34 of 1945), S, 2. 

[a] Section 15 was added by Ordinance No. 36 of 
1942, S. 4, 

^THE SCHEDULE. 

[See section 9 (1).] 

1. The Cantonment of Baroda. 


2. The Administered Areas in the Western India 

States Agency specified in the Western India 
States Administered Areas (Application of Laws) 
Order, 1937. 

3. The Administered Areas in the Central India Agency 

specified in the Central India Administered Areas 
(Application of Laws) Order, 1937, 

4. The Gwalior Residency Area. 

5. The District of Abu. 

6. The Administered Areas in the Hyderabad State 

specified in the Hyderabad Administered Areas 
(Application of Laws) Order, 1937, 

7. The Civil and Military Station of Bangalore. 

8. The Kolhapur Residency Area and the W^adi Jaghir. 

9. The railway lands in the Western India States 

Agency specified in the notifications of the 
Political Department Nos. 189-L B, and 190-I.B. 
dated the 8th September 1937. 

10. The Rajputana and Central India railway lands 

specified in the Rajputana and Central India 
Railway Lands (Application of Laws) Order, 
1937. 

11. The Punjab States railway lands specified in the 

Punjab States Railway Lands (Application of 
Laws) Order, 1939. 

12. The Thana Circles in the Rewa Kantha Agency in 

the Gujarat States Agency and the Dangs. 

13. The British Reserve in Manipur. 
b[l4. The Shillong Administered Areas ] 

[a] The Schedule was added by the War Risks 
(Goods) Insurance (Third Amendment) Ordinance, 1942 
(No. 36 of 1942), S. 5. [28-7 1942.] 

[b] Added by the War Risks (Inland Vessels) In- 
surance Ordinance, 1943 (No. 25 of 1943), S 7 
[17-7-1943.] 


IV. -OROERS. 

( Made by the Governor^QeTieral in 194i7A94<8.) 


[THE] ASSAM HIGH COURT ORDER, 194S. 
(S, 0,4 dated RS^-lGiS.) 


Whereas the Assam Legislative Assembly have on 
"the ninth day of September, 1947, adopted a resolution 
that a High Court be established for the Province of 
Assam, and the said resolution has been submitted to 
the Governor -General; 

NOW, THEREFORE, in the exercise of the powers 
conferred by sub-section (1) of section 229 of the 
Government of India Act, 1935, as adapted by the 
India Provieional Constitution (Amendment) (5rder, 
1948, the Governor -General is pleased to make the 
loliowing Order 

1. (iy This Order may be cited as the Assam High 
Court Order, 1948. 

{ 2 j It shall come into force on the date of its publi- 
cation in the Gazette of India. 

2. (l) The Interpretation Act, 1889,^ applies for the 
interpretation of this Order, as it applies for the inter- 
pretation of an Act of Parliament, 

(2) In this Older, ‘The Act” means the Government 
of India Act, 1935, as for the time being in force in the 
Dominion of India. 

[a] (1889) 52 & 53 Vict„ c. 63. 

3. (I) As from the fifth day of April, 1948 (herein- 
after referred to as “the prescribed day”), there shall be 
« High Court for the Province of Assam which shall be 


a Court of record, and shall consist of a chief Justioe 
and such other judges as the Governor- General may 
from time to time, whether before or after the pres- 
cribed day, appoint in accordance with the provisions 
of section 220 of the Act : 

Provided that any appointments so made before the 
prescribed day shall not take efiect till the prescribed 
day. 

(2) The said High Court is hereinafter referred to as 
the High Court of Assam. 

4. The High Court of Assam shall have, in respect of 
the territories for the time being included in the 
Province of Assam, ail such original, appellate and 
other 3 urisdiction as, under the law m force immediacely 
before the prescribed day, is exercisable in respect of 
the said territories or any part thereof by the High 
Court in Calcutta, or by the Governor of Assam exercis- 
ing the functions of a High Court. 

B, (1) The High Court of Assam shall have the like 
power to approve, admit, enrol, remove and suspend 
advocates and attorneys, and to make rules with respect 
to advocates and attorneys, as are, under the law in 
force immediately before the prescribed day, exercisable 
by the High Court in Calcutta. 


1109 & 1110 A. M. 
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right of audience in the High Court of 
Assam shall be regulated in accordance with the like 
principles as immediately before the prescribed day, 
are in force with respect to the right of audience in the 
High Court in Calcutta : 

Provided that, subject to any rule made or direction 
given by the High Court of Assam in the exercise os the 
powers conferred by this Article, any person who 
immediately before the prescribed day, is an advocate 
entitled to practise or an attorney entitled to act in the 
High Court in Calcutta, shall be recognised as an advo- 
cate or an attorney entitled to practise or to act, as the 
case may be, in the High Court of Assam. 

6. Subject to the provisions of this Order the law in 
force immediately before the prescribed day with respect 
to practice and procedure in the High Court in Calcutta 
shall, with the necessary modifications, apply in 
relation to the High Court of Assam, and accordingly 
that High Court shall have all such powers to make 
rules and orders with respect to practice and procedure 
as are immediately before the prescribed day exercisable 
by the High Court in Calcutta : 

Provided that any rules or orders which are in force 
Immediately before the prescribed day with respect to 
practice and procedure in the High Court in Calcutta 
shall, until varied or revoked by rules or orders made 
by the High Court of Assam, apply with the necessary 
modifications in relation to practice and procedure in 
the High Court of Assam as if made by that Court 

I, (1) The High Court of Assam shall have a Seal 
of such form and design as the Chief Justice may 
direct. 

(2) The law in force immediately before the prescribed 
day with respect to the custody of the Seal of the High 
Court in Calcutta shall, with the necessary modifica- 
tions, apply with respect to the custody of the Seal of 
the High Court of Assam. 

8. The law in force immediately before the prescribed 
day with respect to the form of writs and other pro- 
cesses used, issued or awarded by the High Court in 
Calcutta shall, with the necessary modifications, apply 
with respect to the form of writs and other processes 
used, issued or awarded by tbe High Court of Assam. 

9. The law in force immediately before the prescri- 
bed day relating to the powers of the Chief Justice, 
single Judges and division Courts of the High Court in 
Calcutta, and with respect to all matters ancillary to 
the exercise of those powers, shall, with the necessary 
modifications apply in relation to the High Court of 
Assam. 

10. The High Court of Assam, and the judges and 
division Courts thereof, shall sit at such places in the 
Province of Assam as the Chief Justice may, with the 
approval of the Governor of Assam, appoint. 

II. The law in force immediately before the prescri- 
bed day relating to appeals to His Majesty in Council or 
to the Federal Court from tfie High Court in Gilcutta 
and the judges and division Courts thereof shall, with 
the necessary modifications, apply in relation to the 
High Court of Assam. 

12 , (1) Except as hereinafter provided, the High 
Court in Calcutta shall, on and after the prescribed 
day, have no jurisdiction in respect of the Province of 
Assam. 


(2) Notwitbstanding anything eontaaju'd in para- 
graph (1) of this Article or in Article 4, — 

(a) any proceedings which, immediate! v before tbe 
prescribed day, are pending in the High Ccurt Ir 
Calcutta on its original side, including any procesding? 
then pending in that High Court as a Cour: of referonee 
'hail bfi heard and determined by that Iligli Cour!; 

ffiltho High Court in Calcutta fcball havo tbe like 
juiisdiction go hear and determine any appeal frora, or 
to review, an order of a judge of that High Court, 
whether on its original or appellate side^ as if this 
Order bad not been made, and the High Court of 
Assam shall have no jurisdiction to hear or determine 
any such appeal, or to review any such order; and 

(c) the High Court in Calcutta shall have the like 
jurisdiction to hear and dispose of any application for 
leave to appeal to His Majesty in Councilor the Federal 
Court from an order of that High Court as it would 
have bad if this Order had not been made, and the 
High Court of Assam shall have no juriocliction to hear 
cr dispose of any such application. 

(3) All proceedings pending in the High Court in 
Calcutta immediately before the fjreccribed day, other 
than proceedings wAh respect to which that High Court 
retains jurisdiction by virtue of paragraph (2) of this 
Article, shall, where tho Court of origin is situated in 
the Province of As'sam, stand transferred by virtue of 
th^‘s Order t? the High Court of Assam. 

(4) Any order made by the High Court in Calcutta 

(aj in any proceedings with respect to which that. 

High Court retains jurisdiction by virtue of para- 
graph (2) of this Arc’cle, or 

(b) before the appointed day, in any proceedingE^ 
transferred to the High Court of Assam by virtue of 
paragraph (3) of this Article 

shall for ail purposes have ellect, not only as an order 
of the High Court in Calcutta, but also as an order 
made by the High Cjurt of Assam. 

(5) For the purposes of this Article, proceedings shall 
be deemed to be pending in a Court until that Court 
has disposed of all issues between the parties, including 
any issues with respect to tho taxation of the costs of 
the proceedings. 

(6) References in this Article to a High Court shall 
be construed as including references to a judge or divi- 
sion Court thereof, and references to an order made by 
a Court or a judge shall be construed as including 
references to a sentence, judgment or decree passed or 
made by that Court or judge. 

13 , As from the prescribed day, the Governor ^ of 
Assam shall cease to have the jurisdiction of a High 
Court in respect of any part of the Province of Assam, 
and all proceedings which immediately before that day 
ate pending before the Governor exercising the func- 
tions of a High Court shall stand transferred by virtue 
of this Order to the High Court of Assam and shall fee 
disposed of by that High Court according to law, 

14 . Nothing in this Order shall prejudice the appli- 
cation to the High Court of Assam of any relevan* 
provisions of the Act, and this Order shall have efieci 
subject to any provision that may be made on or after 
the prescribed day with respect to that High Court by 
any legislature or other authority having power to make 
such provision, 


[THE] FEDERAL COURT ORDER, 1947, 

(G, G. 0. 3 dated 11-8-lM?,) 

In exercise of the powers conferred by section 9 of General is pleased to make the following Order : —» 

the Indian Independence Act, 1947, and of all other 1. This Order may be cited as the Federal Couxii. 
powers enabling him in that behalf, the Governor- Order, 1947. 



[APP] 


[THE] FEDERAL COURT ORDER, 19d7 


8867 


2. The Interpretation Act, 1889,®* applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 

[a] (1889) 52 & 53 Yict., o. 63. 

3. In this Order, — 

“the appointed day” means the fifteenth day of 
August 1947; 

“the Federal Court”, where used without qualifica- 
tion, means the Federal Court constituted under the 
Government of India Act, 1935, as in force immediately 
before the appointed day; 

“India” means the Dominion of India; 

“Pakistan” means the Dominion of Pakistan, 

4. (1) The Federal Court shall, as from the appointed 
day, be the Federal Court of India, and shall accord- 
ingly be deemed to have been duly constituted as such 
in accordance with the provisions contained in that 
behalf in the Government of India Act, 1935, as it 
applies in relation to India on and after that day. 

(2) Without prejudice to the general effect of the 
preceding paragraph, any person who is a judge of the 
Federal Court immediately before the appointed day 
shall, as from that day, be deemed to have been duly 
appointed a judge of the Federal Court of India under 
section two hundred, or, as the case may be, section 
two hundred and two, of the Government of India 
Act, 1935, as it applies in relation to India, and shall, 
on and after that day, be caxmble of acting in his office 
as a judge of the Federal Court of India without 
making a fresh oath or observing any other formality, 

(B) Any rules of the Federal Court in force imme- 
diately before the appointed day shall remain in force 
as from that day as if duly made by the Federal Court 
of India, and may be varied or revoked accordingly. 

5. (1) Any proceedings pending in the Federal Court 
immediately before the appointed day may be continued 
in the Federal Court of India on and after that day ; 


Provided that the Federal Court of India may, if it 
appears to them that any such proceedings as aforesaid 
ought to be transferred to the Federal Couri; of Pakistan, 
direct that the proceedings shall be so transferred; and. 
where any such direction is given the Federal Court of 
Pakistan shall have jarisdietion with respect to those 
proceedings to the exclusion of the Federal Court of 
India, 

('2) Where any proceedings pending in the Federal 
Court immediately before the appointed day are con- 
tinued in the Federal Court of India on or after that 
day, any order made in those proceedings by the 
Federal Court of India, or by His Majesty in Council 
on appeal therefrom, shall, in addition to being enforce- 
able in India, be enforceable in Pakistan as if it were 
an order made by the Federal Court of Pakistan, or as 
the case may be, an order made by His Majesty in 
Council on appeal from that Court. 

^3 j For the purposes of this Order proceedings shall 
be deemed to be pendidg in the Federal Court until ail 
issues between the parties (including any issues with 
respect to the taxation of the costs of the proceedings) 
have been finally disposed of. 

6. Subject to the provisions hereinafter con- 
tained with respect to appeals, any order made by the 
Federal Court before the appointed day shall be enforce- 
able in India as if it were an order made by the Federal 
Court of India, and be enforceable in Pakistan as if it 
were an order made by the Federal Court of Pakistan, 

(2) Where any such order as is mentioned in the 
preceding paragraph has, whether before or after the 
appointed day, been confirmed, varied or reversed on 
appeal, the decision of His Majesty in Council on the 
appeal shall be enforceable in India as if the decision 
appealed from were a decision of the Federal Court of 
India, and shall be enforceable in Pakistan as if the 
decision appealed from were a decision of the Federal 
Court of Pakistan. 


[THE] HIGH COURT (CALCUTTA) ORDER, 1947, 
fa a 0. 6 dated 11-8-1947.) 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor- 
General is pleased to make the following Order : — 

1 . This Order may be cited as the High Court (Cal- 
cutta) Order, 1947, 

2, (1) The Interpretation Act, ISSS®, applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 

(2) In this Order : — 

“the appointed day” means the 15th day of August 
1947 ; 

“the High Court in Calcutta” means the High’’Courfc 
of Judicature at Fort William in Bengal, constituted in 
accordance with Letters Patent, dated the 28th Decem- 
ber, 1865. 

[a] (1889) 52 and 53 Viet,, c, 63. 

3: The High Court in Calcutta shall continue to 
exist on and after the appointed day, and shall, save as 
expressly provided by the High Courts (Bengal) Order, 
1947, have all such original appellate and other juris- 
diction as it had immediately before that day. 

4. Without prejudice to the general effect of the 
preceding Article, any person holding office as a Judge 
of the High Court in Calcutta immediately before the 
appointed day (including the person holding office as 
Chief Justice of the said Court and any person holding 
ofByce as a temporary or additional judge thereof) shall, 
subject to the provisions of the High Courts (Bengal) 


Order, 1947, continue, as from that day, to hold the 
like office on the same terms and®condit!ons as were 
applicable in his case immediately before that day, 

5. Subject to any general or special orders or arrange- 
ments affecting bis case, any person who immediately 
before the appointed day is serving as a clerk or other 
officer of the High Court in Calcutta shall, as from that 
day, remain in the service of the said Court on the like 
terms and conditions as were applicable to him imme- 
diately before that day : 

Provided that the Chief Justice* oi the said Court 
may, on or after the appointed day, determine the 
appointment of any such person as aforesaid if he 
thinks it expedient so to do having regard to any 
changes effected by or under the Indian Independence 
Act, 1947. ^ 

6. Any rules or orders with respect to practice or 
procedure in force in the High Court in Calcutta im- 
mediately before the appointed day shall remain in 
force as from that day until altered or modified by a 
competent authority, 

7 . Nothing in this Order shall prejudice the applica- 
tion to the High Court in Calcutta of any relevant 
provisions of Part IN of the Government of India Act, 
1935, as it applies in relation to the Dominion of India ; 
and the provisions of this Order shall have effect subject 
to any provision made on or after the appointed day 
with respect to the High Court in Calcutta by any legis- 
lature or other authority having power to make such 
provision. 
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[THE] HIGH COURT (LAHORE), ORDER 1947. 
(G, G. 0. 7, dated 11-8-1947), 


la exercise of the powers conferred by section 9 of the 
Indian ladependeace Act, 1947, and of all other powers 
enablmg him m that behalf, the Governor- General is 
pleased to make the following Order 

1. This Order may be cited as the High Court 

(Lahore) Order, 1947. , 

2. (Jj The Interpretation Act, ISSB®-, applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 

(2) In this Order :~ 

‘‘the appointed day” moans the 15th day of August, 
1947 ; 

“the High Court at Lahore” means the High Court 
of Judicature at Lahore, established by Letters Patent, 
dated the 21st March, 1919. 

[a] (1889) 52 and 53 Yict., c. 63. 

3. The High Court at Lahore shall continue to exist 
on and after the appointed day, and shall, save as ex- 
pressly provided by the High Courts (Punjab) Order, 
1947, have all such original appellate and other juris- 
diction as it had immediately before that day. 

4. Without prejudice to the general efiect of the 
preceding Article any person holding office as a judge 
of the High Court at Lahore immediately before the 
appointed day (including the person holding office as 
Chief Justice of the said Court and any person holding 
office as a temporary or additional judge thereof) shall, 
subject to the provisions of the High Courts (Punjab) 
Order, 1947, continue, as from that day, to hold the 


like office on the same terms and conditions as were 
applicable in his case immediately before that day. 

5. Subject to any general or special orders or arrange- 
ments affecting his case, any person who immediately 
before the appointed day is serving as a clerk or other 
officer of the High Court at Lahore shall, as from that 
day, remain in the service of the said Court on the 
like terms and conditions as were applicable to him 
immediately before that day : 

Provided that the Chief Justice of the said Court 
may, on or after the appointed day, determine the ap- 
pointment of any such person as aforesaid if be thinks 
it expedient so to do having regard to any changes 
effected by or under the Indian Independence Act, 
1947. 

6 . Any rules or orders with respect to practice or 
procedure in force in the said High Court at Lahore 
immediately before the appointed day shall remain in 
force as from that day until altered or modified by a 
competent authority. 

7 . Nothing in this Order shall prejudice the applica- 
tion to the High Couit at Lahore of any relevant pro- 
visions of Part IX of the Government of India Act, 
1935, as it applies in relation to the Dominion of India ; 
and the provisions of this Order shall have effect sub- 
ject to any provision made on or after the appointed 
day with respect to the High Court at Lahore by any 
legislature or other authority having power to make 
such provision. 


[THE] HIGH COURTS (BENGAL) ORDER, 1947. 
(G. G. 0, 4, dated 11-8-1947 ) 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor- 
General is pleased to make the following Order: — 

1. This Order may be cited as the High Courts 
(Bengal) Order, 1947. 

2. (1) The Interpretation Act, 1889,^ applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 

(2) References herein to an order made by any court 
or judge shall be construed as including references to 
any sentence, judgment or decree passed or made by 
that court or judge. 

[a.]| (1889) 52 & 53 Viet., o. 63. 

3. As from the 16th day of August, 1947 (hereinafter 
referred to as “the appointed day”), there- shall be 
a High Court of Judicature for the Province of Bast 
Bengal; and the said court is hereinafter referred 
to as the High Court of East Bengal. 

4. (I J Between the coming into force of this Order 
and* the appointed day, His Majesty may appoint a 
Chief Justice of the said court and may appoint such 
other judges of the said court as he thinks fit, and any 
appointments so made shall take effect as from the 
appointed day: 

Provided that nd person shall be qualified to be 
appointed a judge under this paragraph unless, under 
the law in force at the time of the making of this 
Order, he would have been qualified to be appointed 
a judge of the High Court in Calcutta, and no person 
shall be qualified Jo be appointed Chief Justice under 
this paragraph ualess, under the said law, he would 
have been qualified to be appointed Chief Justice of the 
High Court in Calcutta. 

(2) If any judge o! the High Court in Calcutta, 
having elected to be a judge of the High Court of East 


Bengal, is appointed to be a judge of that court in 
accordance with the preceding provisions of this Order, 
then, as from the appointed day, the judge so appoin- 
ted shall cease to be a judge of the High Court in 
Calcutta. 

5. The High Court of East Bengal shall be a court of 
record, and shall have, in respect of the territories for 
the time being included in the Province of Bast Bengal, 
all such original appellate and other jurisdiction as, 
under the law in force immediately before the appoin- 
ted day, is exercisable in respect of the said territories 
by the High Court in Calcutta. 

6. (1) The High Court of East Bengal shall have the 
like powers to approve, admit, enrol, remove and 
suspend advocates, vakils and attorneys, and to make 
rules with respect to advocates, vakils and attorneys, as 
are, under the law in force immediately before the 
appointed day, exercisable by the High Court in 
Calcutta. 

(2) The right of audience in the High Court of East 
Bengal shall be regulated in accordance with the like 
principles as, immediately befoie the appointed day, are 
m force with respect to the right of audience in the 
High Court in Caicatta: 

Provided that, subject to any rule made or direction 
given by the High Court of East Bengal in the exercise 
of the powers conferred by this Article, any person who, 
immediately before cha appointed day. is an advocate, 
\ak'i or attorney entitled to practice in the High Court 
in Calcutta, ghali be recognised as an advocate, vakil or 
attorney entitled to practice in ihe H>gh Court of East 
Bengal. 

7. Subject to the provisions of this Order, the law in 
force immediately before the appointed day with res- 
pect to practioe and procedure in the High Court in 
Calcutta shall, with the necessary modifications, apply 
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in relation to tlie High Comi of East Bengal, and 
accordingly that High Court shall have all such powers 
to make rules and orders with respect to practice and 
procedure as are immediately before the appointed day 
exercisable by the High Court in Calcutta. 

Provided that any rules or orders which are in force 
immediately before the appointed day with respect 
to practice and procedure m the High Court in 
Calcutta shall, until varied or revoked by rules or orders 
made by the High Court of East Bengal, apply with 
any necessary modifications m relation to practice and 
procedure in the High Court of East Bengal as if made 
by that Court. 

8. (i) The High Court of East Bengal shall have a 
Seal consisting of the Boyal Arms, with an exergue or 
label surrounding the same with the inscription “The 
Seal of the High Court of Judicature in East Bengal”. 

{2) The law in force immediately before the appoin- 
ted day with respect to the custody of the Seal of the 
High Court in Calcutta shall, with the necessary 
modifications, apply with respect to the custody of the 
Seal of the High Court of East Bengal. 

9. The law in force immediately before the appoin- 
ted day with respect to the form of writs and other 
processes used, issued or awarded by the High Court m 
Calcutta shall, with any necessary modifications, apply 
with respect to the form of writs and other processes 
used, issued or awarded by the Pligh Court of East 
Bengal. 

10. The law in force immediately before the appointed 
day relating to the powers of the Chief Justice and of 
single judges and divisional courts of the High Court 
in Calcutta, and with respect to all matters ancillary to 
the exercise of those powers, shall, with the necessary 
modifications, apply m relation to the liigh Court of 
East Bengal. 

11. The High Court of East Bengal and the judges 
and divisional courts thereof shall sit at such places in 
the Province of East Bengal as the Chief Justice of the 
said court may, with the approval of the Governor of 
East Bengal, appoint. 

12. Subject to any relevant provisions contained 
in Part IX of the Government of India Act, 1935, as it 
applies in Pakistan after the appointed day, the law 
in force immediately before the appointed day relating 
to appeals to His Majesty in Council from the High 
Court in Calcutta and the judges and divisions thereof 
shall, with any necessary modifications, apply in rela- 
tion to appeals to His Majesty in Council from the High 
Court of East Bengal and the judges and divisions 
thereof. 

13. (1) Subject as hereinafter provided, the High 
Court in Calcutta shall have no jurisdiction in respect 
of the territories for the time being included in the 
Province of East Bengal. 

(2) Notwithstanding anything contained in this 
Order;— 

(a) any proceedings which, immediately before 
the appointed day, are pending in the High 
Court in Calcutta on its original side, includ- 
ing any proceedings then pending in the said 
High Court as a court of reference, shall be 
heard and determined by that court; 


(h) the High Court m Calcutta shall have the like 
jurisdiction to hear and determine any appeal 
from an order of a judge of the said court on 
its original side as if this Order had not been 
made, and the High Oouit of East Bengal 
shall have jurisdiction to hear or determine 
any such appeal; and 

(c) the High Court in Calcutta shall have the like 
jurisdiction to review any order made by any 
judge of the said High Court as it would 
have had if this Order had not been made, 
and the High Court of East Bengal shall 
have no jurisdiction to review any such , 
order. 

(3) Subject to the preceding provisions of this Arti- 
cle, ail proceedings pending on the appellate side of the 
High Court in Calcutta immediately before the appoin- 
ted day, shall, where the court of origin is. as from 
that day, situated in the Province of East Bengal, 
stand transferred by virtue of this Order to the High 
Court of East Bengal. 

(4) Subject to the following provisions of this Article 
with respect to appeals, any order made by the High 
Court in Calcutta either 

(a) before the appointed day, or 
(h) in any proceedings with respect to which the 
said High Court retains jurisdiction^ by virtue 
of paragraphs (2) and (3) of this Article; 
shali for all purposes have efiect not only as an order o£ 
the High Court in Calcutta but also as an order made 
by the High Court of East Bengal. 

(5) Subject to the following provisions of this Article 
with respect to appeals, any order made by the High 
Court of East Bengal in proceedings transferred to 
that High Court by virtue of this Article, shall for 
all purposes have eSect not only as an order of that 
court but also as an order made by the High Court in 
Calcutta. 

(6) Where any such order as is mentioned in para- 
graphs (4) and (5) of this Article has, whether before or 
after the appointed day, been confirmed, varied ^or 
reversed on appeal, efiect shall be given to the decision 
of the appellate court as if the order appealed^ from 
were an order not only of the High Court by which it 
was made, but also of the High Court in Calcutta 
or the High Court of Ea;t Bengal, as the case may he. 

(7) Any reference in this iVrticle to a High Court 
shall be construed as including a reference to a judge 
or division thereof; and for the purposes of this Article 
proceedings shall be deemed to be pending in a particu- 
lar court until that court has disposed of all issues 
bet? 7 een the parties including any issues with respect to 
the taxation of the costs of the proceedings. 

14. Nothing in this Order shall prejudice the appli- 
cation to the High Court of East Bengal of any rele- 
vant provisions of Part IX of the Government of India 
Act, 1935, as it applies in relation to Pakistan, and 
the provisions of this Order shall have eSaot subject 
to any provision made on or after the appointed day 
with respect to the High Court in Calcutta or the High 
Court of East Bengal by any legislature^ or other 
authority having power io make such provision. 


[THE] HIGH COURTS (PUNJAB) ORDER, 1947 
[G, G, 0. 5, dated 11~S'1947.] 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor- 
General is pleased to make the following Order: — 

1. This Order may be cited as the High Courts 
(Punjab) Order, 1947. 


2. (1 ) The Interpretation Act, 1889,^ applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament. 

(2) Beferences herein to an order made by any 
court or judge shali be construed as including references 
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to any sentence, judgment or decree passed or made by 
that court or judge, 

[a] (1889) 52 & S3 Viet., c. 63. 

3. Aa from the IStb day of August, 1947, \herein- 
after referred to as ‘'the appointed day’‘), there shall be 
a High Court of Judicature for the Province of East 
P^unjab; and the said court is hereinafter referred to 
as the High Court of East Punjab. 

4. fij Between the coming into force of this Order 
and the appointed day, His Majesty may appoint a 
Chief Justice of the said court and may appoint such 
other judges of the said court as he thinks fit, and any 
appointments so made shall take effect as from the ap- 
pointed day : 

Provided that no person shall be qualified Jto be ap- 
pointed a judge under this paragraph unless, under the 
law in force at the time of the making of this Order, he 
would have been qualified to be appointed a judge of 
the High Court at Lahore, and no person shall be 
qualified to be appointed Chief Justice under this 
paragraph unless, under the said law, he would have 
been qualified to be appointed Chief Justice of the High 
Court at Lahore 

(^j If any judge of the High Court at Lahore, having 
elected io be a judge of the High Court of East Punjab, 
is appointed to be a judge of that court in accordance 
with the preceding provisions of this Order, then, as 
from the appointed day, the judge so appointed shall 
cease to be a judge of the High Court at Lahore. 

5. The High Court of East Punjab shall be a Court 
of record, and shall have, in respect of the territories 
for the time being included in the Province of East 
Punjab and in the Province of Delhi, all such original 
appellate and other jurisdiction as, under the law in 
fores immediately before the appointed day, is exercis- 
able in respect of the said territories by the High Court 
at Lahore. 

6. fij The High Court of East Punjab shall have 
the like powers to approve, admit, enrol, remove and 
suspend advocates, vakils and attorneys, and to 
make rules with respect to advocates, vakils and at- 
torneys, as are, under the law in force immediately 
before the appointed day, exercisable by the High Court 
at Lahore. 

(.9J The right of audience in the High Court of East 
Punjab shall be regulated in accordance with the like 
principles as, immediately before the appointed day, 
are in force with respect to the right of audience in 
the High Court at Lohore : 

Provided that, subject to any rule made or direction 
given by the High Court of East Punjab in the exercise 
of the powers conferred by this Article, any person who, 
immediately before the appointed day, is an advocate, 
vakil or attorney entitled to practise in the High Court 
at Lahore, shall be recognised as an advocate, vakil or 
attorney entitled to practise in the High Court of East 
Punjab, 

7. Subject to the provisions of this Order, the law in 
force immediately before the appointed day with respect 
to practice and procedure in the High Court at Lahore 
shall, with the necessary modifications, apply in rela- 
tion to the High Court of East Punjab, and accordingly 
that High Court shall have all such powers to make 
rules and orders with respect to practice and procedure 
as are immediately before the appointed day exercisable 
by the High Court at Lahore : 

Provided that any rules or orders which are in force 
immediately before the appointed day with respect to 
practice and procedure in the High Court at Lahore 
shall, until varied or revoked by rules or orders made 
by the High Court of East Punjab, apply with any 
necessary modifications in relation to practice and pro- 


cedure in the High Court of East Punjab as if made by 
that Court. 

8. {Ij The High Court of Bast Punjab shall have a 
Seal consisting of the Royal Arms with an exergue or 
label surrounding the same with the inscription “the 
Seal of the High Court of Judicature in East Punjab,” 

{:9j The law in force immediately before the appoint- 
ed day with respect to the custody of the Seal of the 
High Court at Lahore shall, with the necessary modi- 
fications, apply with respect to the custody of the Seal 
of the High Court of East Punjab. 

9. The law in force immediately before the appoint- 
ed day with respect to the form of writs and other pro- 
cesses used, issued or awarded by the High Court at 
Lahore shall, with any necessary modifications, apply 
with respect to the form of writs and other processe-, 
used, issued or awarded by the High Court of East 
Punjab. 

10. The law in force immediately before the ap- 
pointed day relating to the powers of the Chief Justice 
and of single judges and divisional courts of the High 
Court at Lahore, and with respect to all matters ancil- 
lary to the exercise of those powers, shall, with the 
necessary modifications, apply in relation to the High 
Court of East Punjab. 

11. The High Court of East Punjab and the judges 
and divisional courts thereof shall sit at such places in 
the Provinces of East Punjab and Delhi as the Chief 
Justice of the said court may, with the approval of the 
Governor of East Punjab, appoint. 

12. Subject to any relevant provisions contained in 
Part IX. of the Government of India Act, 1935, as it 
applies in India after the appointed day, the law in' 
force immediately before the appointed day relating to 
appeals to His Majesty in Council from the High Court 
at Lahore and the judges and divisions thereof shall, 
with any necessary modifications, apply in relation to 
appeals to His Majesty in Council from the High Court 
of East Punjab and the judges and divisions thereof. 

13. fJj Subject as • hereinafter provided, the High 
Court at Lahore shall have no jurisdiction in respect of 
the territories for the time being included in the Pro- 
vince of East Punjab or in the Province of Delhi. 

Notwithstanding anything contained in this 
Order : — 

{'a j any proceedings which, immediately before the 
appointed day, are pending in the High Court at 
Lahore on its original side, including any proceedings 
then pending in the said High Court as a cDurt of refe- 
rence, shall be heard and determined by that court; 

(h) the High Court at Lahore shall have the like 
jurisdiction to hear and determine any appeal from an 
order of a judge of the said court on its original side as 
if this Order had not been made, and the High Court 
of East Puniab shall have jurisdiction to hear or deter- 
mine any such appeal; and 

{c) the High Court at Lahore shall have the like 
jurisdiction to review any order made by any judge of 
the said High Court as it would have had if this Order 
had not been made, and the High Court of East Pun- 
jab shall have no jurisdiction to review any such order. 

(S) Subject to the preceding provisions of this 
Article, all proceedings pending on the appellate side 
of the High Court at Lahore immediately before the 
appointed day, shall, where the Court of origin is, as 
from that day, situated in the Province of East Punjab 
or in the Province of Delhi, stand transferred by virtue 
of this Order to the High Court of East Punjab. 

(4) Subject to the following provisions of this 
Article with respect to appeals, any order made by the 
High Court at Lahore either— 

(a) before the appointed day ; or 

(b) in any proceedings with respect to which the 



; APP] 


[THE] HIGH COUKTS (PUNJAB) ORDEE, 1947 


8871 


<3aid Higd Coars retains jurisdiction by virtue of para- 
graphs (2) and (3) of this Article; 

-shall for all purposes have efiect not only as an order 
of th© High Court at Lahore but also as an order made 
by th© High Couift of East Punjab. 

(B) Subject to the following provisions of this 
Article with respect to appeals, any order made by the 
High Court of East Punjab in proceedings transferred 
to that High Court by virtue of this Article shall for all 
purposes have eSect not only as an order of that court 
but also as an order macie by the High Court at 
Lahore, 

(6} Where any such order as is mentioned in para- 
'graphs (4) and (5) of this Article has, whether before 
or after the appointed day, been confirmed, varied or 
^reversed on appeal, effect shall be given to the decision 
of the appellate court as if the order appealed from 
^vere an order not only of the High Court by which it 


was made, but also of the High Court at Lahore or the 
High Court of East Punjab, as the case may be. 

(7) Any reference in this Article to a High Court 
shall be construed as including a reference to a judge 
or division thereof; and for the purposes of this Article 
proceedings shall be deemed to be pending in a parti- 
cular court until that Court has disposed of all issues 
between the parties, including any issues with respect 
to the taxation of the costs of the proceedings. 

14. nothing in this Order shall prejudice the appli- 
cation to the High Court of East Punjab of any rele- 
vant provisions of Part IX of the Government of India 
Act, 1935, as it applies in relation to India, and the 
provisions of this Order shall have efiect subject to 
any provision made on or after the appointed day with 
respect to the High Court at Lahore or the High Court 
of East Punjab by any legislature or other authority 
having power to make such provision. 


ITHE] INDIA (ADAPTATION OF EXISTING INDIAN LAWS) ORDER, 1947. 
(G. G. 0. id, dated U»8-19i7.) 


Whereas sub-section fSj of section 18 of the Indian 
Independence Act, 1947 (hereafter in the recitals to 
this Order referred to as “the said Act”) provides that 
save as otherwise expressly provided in t^e said Act, 
the law of British India and of the several parts thereof 
axisting immediately before the appointed day shall, 
so far as applicable and with the necessary adaptations, 
continue as the law of each of the new Dominions and 
the several parts thereof, until other provision is made 
by laws of the Legislature of the Dominion in question 
or by any other Legislature or other authority having 
power in that behalf ; 

AND WHEREAS sub-section (I) of section 9 of the 
said Act provides that the Governor- General shall by 
order make such provision as appears to him to be 
necessary or expedient for bringing the provisions of 
the said Act into efiective operation and for removing 
difficulties arising in connection with the transition to 
the provisions of the said Act ; 

Now, THEREFORE, in exercise of the powers confer- 
red by the said Act, the Governor-General is pleased to 
make the following Order : — 

1. ( 1) This Order may be cited as the India (Adap- 
tation of Existing Indian Laws) Order, 1947, 

(2) li shall come into force on the fifteenth day of 
August, 1947. 

Z, ( 1) In this Order — 

“appointed day” means the fifteenth day of 
August, 1947. 

“existing Indian law” means any Act, Ordinance 
'Eegulation, rule, order or bye-law which immediately 
before the appointed day has the force of law in the 
whole or any part of the territories which as from that 
day form the territories of the Dominion of India, but 
does not include any Act of Parliament, or any Order 
in Council, rule or other instrument made under an 
Act of Parliament, or the General Clauses Act, 1897. 

(2) The General Clauses Act, 1897, applies for the 
Interpretation of this Order as it applies for the inter- 
pretation of a Central Act. 

3. As from the appointed day, all existing Indian 
laws shall, until repealed or altered or amended by a 
competent Legislature or other competent authority, In 
their application to the Dominion of India and any 
part or parts thereof, be subject to the adaptations 
directed in this Order, 

4 . ( 1 ) Where an existing Indian law contains a 
■provision defining the territories to which the law ex- 
tends, or a provision referring to the territories which 
are within the scope of that provision, that* provision 
shall be so adapted as to exclude any territories which 


on the appointed day are not to form part of the 
territories of the Dominion of India. 

(2) Without prejudice to the general effect of the 
preceding paragraph, references in any existing Indian 
law to “the whole of British India” (or “British 
India”), to “Bengal” and to “the Punjab” shall, except 
where the reference occurs in a title or preamble or any 
citation or description of an Act, Ordinance or Regula- 
tion and except where the context otherwise requires, 
be replaced by references to “all the Provinces of 
India”, to “West Bengal” and to “East Punjab”, res- 
pectively. 

5. Any reference in an existing Indian law to a 
High Court which as from the appointed day ceases to 
be a High Court for any part of the Dominion of India 
shall — 

(a) it the reference be to the High Court of Judica- 
ture at Lahore, be replaced by a reference to the High 
Court of East Punjab, and 

(b) in any other case, be omitted. 

6. Any words in an existing Indian law signifying 
that the Governor- General or Governor is to act in bis 
discretion or to exercise his individual judgment shall 
be omitted. 

7. Any reference in an existing Indian law to the 
exercise of the functions of the Grown in its relation 
with Indian States (including any provision the opera- 
tion of which depeniis on the exercise of such functions) 
shall be omitted, and references in any such law to the 
Grown Representative shall be omitted or construed as 
references to the Central Government as the context 
may require. 

8. Any reference in an existing Indian law to the 
Indian Legislature or to a Chamber or the Chambera 
thereof shall be construed as a reference to the Central 
Legislature. 

9* (l) Any tribunal, authority, officer or official 
body constituted or appointed before the com- 
mencement of this Order under an existing Indian law 
for, or with jurisdiction over, the whole of India or the 
whole of British India shall, as from the appoin- 
ted day, be deemed to have been constituted or 
appointed for or with jurisdiction over, the whole 
of the Dominion of India, and any reference in an 
‘ existing Indian law to any such tribunal, authority, 
office or official body as aforesaid shall be construed 
accordingly. 

(2) Any reference in an existing Indian law to a 
tribunal, authority, officer or official body whose juris- 
diction or authority immediately before the appointed 
day extends-— 
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(a) to the whole of the Province of Bengal or over 
parts of that Province which on the said day fall partly 
within the Province of East Bengal and partly within 
the Province of West Bengal, or 

(b) to the whole of the Province of the Punjab or 
over parts of that Province which on the said day fall 
partly within the Province of East Punjab and partly 
within the Province of West Punjab, or 

(c) to the whole of the Province of Assam or over 
parts of that Province which on the said day fall partly 
within the Province of Assam and partly within the 
Province of East Bengal, 

shall be construed as references to such tribunal, 
authority, officer or official body as the appropriate 
Government may by notification in the official Gazette 
constitute or appoint in that behalf, and any such 
direction may be given so aa to have effect from the 
appointed day : 

Provided that nothing in this paragraph shall apply 
to any tribunal, authority, officer or official body to 
which or to Whom the provisions of paragraph (1) of 
this Article apply. 

^ (3) For the purpose of sub-paragraph (2) the expres- 
sion '‘appropriate Government” means, as respects a 
law relating to a matter enumerated in List I of the 
Seventh Schedule to the Government of India Act, 
1935, the Central Government, and as respects any 
otherlaw, the Provincial Government of West Bengal, 
Bast Punjab or Assam, as the case may be. 

10. Any court, tribunal or authority required or em- 
powered to enforce an existing Indian law shall, not- 
withstanding tbat this Order raahea no provision or 
insuffi-cient provision for the adaptation of the law for 
the purpose of rendering it consig tent with the provi- 
sions of the Indian Independence Act, 1947, and of the 
Government of India Act, 1935, as applicable to the 
Dominion of India, construe the law with all such 
adaptations as are necessary for the said purpose : 

Provided that if any question arises regarding the 
adaptations with which such law should be construed 
lor the said purpose, the question shall be referred to 
the Central Government if the law relates to a matter 
enumerated in List I or List III in the Seventh Sche- 
dule to the Government of India Act, 1935, and to 
the Provincial Government in any other case, and the 


decision of that Government on any such referenct 
shall be final. 

11. The General Clauses Act, 1897, shall in its appli- 
cation to the Dominion of India, until repealed or alte- 
red or amended by the Central Legislature, bo subject 
to the adaptations specified in the Schedulo to thi? 

Order. 

12. The provisions of this Order shall noi render in- 
valid anything duly done before the appointed day 
under an existing Indian law, and anything done 
for British India or for parts thereof ‘ucluding terri- 
tories thereafter included in the Dominion of India 
shall, as from the appointed dny and until altered, 
varied or undone, have eilect as if it had been done 
after the appointed day for the whole of the Dominion 
of India or as the case may be, for such territories 
thereof as aforesaid, by a competent authority and 
under and in accordance with the provisions then 
applicable to the case. 

13. If by order under section 9 of the Indian Inde- 
pendence Act, 1947, provision is made for authorising 
the continued carrying on for the time being on behalf 
of the new Dominions or on behalf of any two or more 
of the I^rovinces therein referred to as the said new 
Provinces of services or activities previou-ily carried on 
under the authority of an existing Indian law on be- 
half of British India as a whole or on behalf of the 
former Provinces which those new Provinces represent, 
then, notwithstanding anything herein contained, such 
law shall, aa from the appointed day, or whgre the 
order under the said section 9 is made after the 
appointed day, as from the date of the making of the 
order, have effect in its application to the Dominion 

Jndia according to the tenor of that order. 

THE SCHEDULE. 

(See Article 11.^ 

Adaptations of the General Clauses Act, 
1897, in its application to the 
Dominion of India. 

[Nole I — Adaptations of the General Clauses Aotf. 
1897, have been incoporated in that Act as printed in. 
Vol. lY of this Manual. Hence the text of this sche- 
dule is not reproduced here,] 


[THE] INDIA (ADAPTATION OF INCOME-TAX, PROFITS TAX AND REVENUE 
RECOVERY ACTS) ORDER, 1947. 

(G. G. 0, 31, dated 10-1^-I91T) 


THE SCHEDULE 
{See Article 2.) 

I. THE INDIAN INCOME-TAX ACT, 1922 
(XI OF 1922). 


In exercise of the powers conferred by section 9 of 
the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor- 
General is pleased to make the following Order . 

1. (1) This Order may be cited as the Indian (Adap- 
tation of Income-tax, Profits-tax and Revenuo Re- 
covery Acts) Order, 1947. 

(2) It shall be deemed to have effect from the 
fifteenth day of August 1947. 

2. In their application to the Dominion of India and 
any part or parts thereof, the Central Acts specified in 
the Schedule to this Order shall, as from the fifteenth 
day of August 1947, and until repealed or altered or. 
amended by a competent Legislature, be subject to the 
adaptations specified in the said Schedule. 

3. The provisions of this Order shall have effect not- 
withstanding anything to the contrary contained in the 
India (Adaptation of Existing Indian Laws) Order, 


SecHojz 1. — In sub-section (2), omit Balu- 

chistan and” and “the Crown Bepresentative or’’’ 

Sechon 2. — After clause (3), insert . 

‘(3 A) “British India” means, as respects any period 
before the iSth day of August 1947, the territories then 
referred to as British India but including Berar, and as 
respects any period after the 14th day of August 1947^ 
the territorifcs for the time being comprised in the Pro- 
vinces of India 

Section 7. — in sub-section (2), omit “the Crown 
Representative or”. 

Sect%on 23. — In sub-section (5), at the end of the 
second proviso to clause (a), for “and” stibslitute 

“Provided also tbat if at the time of assessment o£ 
any partner of a registered firm, the Income-tax Officer 
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is of opinion that the partner is residing in Pakistan, 
the partner’s share of the income, profits and gains of 
the firm shall be assessed on the firm in the manner 
laid down in the preceding proviso and the sum so 
determined as payable shall be paid by the firm ; and”. 

To section 46, add : — 

^'(8) For the purposes of this section, the expression 
‘‘Collector” shall include a Collector in Pakistan and 
the Income-tax Officer may forward a certificate under 
sub-section (2) to a Collector in Pakistan through the 
Central Board of Bevenue of Pakistan, if the assesses 
has property in the district of that Collector. 

(9) Where a Collector in British India receives 
through the Central Board of Revenue of India a certi- 
ficate under the signature of an income-tax Officer in 
Pakistan, the Collector shall proceed to recover the 
amount specified therein in the manner in which he would 
proceed to recover the amount specified in a certificate 
received from an Income-tax Officer m British India, 
and shall remit any sum so recovered by him to the 
Income-tax Officer in Pakistan, after dadacting his 
expenses in connection with the recovery proceedings. 

(10) The provisions of sub-sections (8) and (9) shall 
remain in force only so long as there are in force similar 
provisions in this Act as in force as part of the law of 
Pakistan or under any other similar Act forming part 
of » the law of Pakistan, for the recovery of tax by a 
Collector in Pakistan on receipt of a certificate from an 
Income-tax Officer in British India”. 

Sechon 49 A, — In sub-section (1) after “Dominion 
income-tax” ins^'rt “in one ox more countries”, and m 
sub-section {2} for “other than the United Kingdom” 
subsHtuie “including the United Kingdom”. 

After section 49 A, insert : — 

“49AA. Agreement for avoidance of double taxa- 
tion in India and Pakistan. — The Central Govern- 
ment may enter into an agreement with Pakistan for 
the avoidance of double taxation of income, profits and 
gains under this Act and under the corresponding law 
in force in Pakistan, and may, by notification in the 
official Gazette, make such provision as may be neces- 
sary for implementiog the agreement”. 

Section 54. — In sub-section (3), in clause (i), after 
“49” insert “or section 49 A A”. 

Section 66. — In sub-section (8), omit clause (a). 

Section 66A — In sub-section (1), omit the proviso. 

II.— THE EXCESS PROFITS TAX ACT, 1940 
(XV OF 1940). 

Section 9, — After clause (4), insert : — 

“(4A) ‘British India means, as respects any period 
before the i5th day of August 1947, the territories then 
referred to as British India, and as respects any period 
after the 14th day of August 1947, the territories for 
the time being comprised in the Provinces of India;”. 

After section 11, insert : — 

“ilA. Agreement for avoidance of double taxation 
in India and Pakistan, — The Central Government 
may enter into an agreement with Pakistan for she 
avoidance of double taxation of profits under this Act 


and under the corresponding law in force in Pakistaiir 
and may, by notification in the officio Ulazette, make* 
such provision as may be necessary for implementing 
the agreement”. 

Section 12. — In sub-section (1), after “-action 11” 
insert “ox section HA”. 

After section ‘21, insert : — 

“21 A, Af plication of Income-tax Act before 15ih 
day of August 1947 y with certain modification. — 
Any references in this Act to the Indian Income-tax 
Act, 1922, shall, in relation to the profits of any 
chargeable accounting period and to the state of aSairs 
and all the circumstances necessary to determine the 
charge to excess profits tax. mean the said Act as in 
force in the reles^ant period : 

Provided that whatever be the relevant period, refe- 
rences to section 46 of the said Act shall be deemed to 
include references to sub-sections (8\ (9) and (30) ol 
that section”. 

III.—THE BUSINESS PROFITS TAX ACT, 
1947 (XXr OF 1947). 

Section 9. ~ After clause {2\ inseii : — 

“{2A) ‘British India’ means, as respects any peiioi 
before the 15th day of August 1947, the territories then 
referred to as British India, and as respects any period 
after the 14lh day of August 1947, the territories for 
the time being comprised m the Province-, of India; 

After section IS, insert *. - 

18A. Agreement for avoidance of double taxation 
in India and PaJcistan. •— The Central Government 
may enter into an agreement with Pakistan for the 
avoidance of double taxation of profits under this Act 
and under the corresponding law in force in Pakistan, 
and may, by notification in the official Gazette, make 
such provision as may be necessary for inopiemensin,.;; 
the agreement”. 

Section 19. — For “section 21”swbs£if?6ile "’sections 21 
and 2IA”. 

IV THE REVENUE RECOVERY ACT, 1890 

(I OF 1890). 

Section 1. — For sub-section (2), substitute ; — 

“(2)* It extends to all the Provinces of India”. 

Section 4 . — In sub-section (4)— 
before “Burma” where it occurs for the fiist and 
second times, insert “Pakistan or” ; 

for “Buisma” where it occurs for the third time, 
substitute “Pakistan or Burma, as the case may be,” : 

for “Btitish India” suhstifute “a Province ol 
India”. 

Sections. — Omit “or the Grown Represant alive”. 

For “British India” as both the place?, substitute 
“the Provinces of India”. 

Section 9. -- In sub-section (1), omit “Bxitisn” 
wherever it occurs. 

Add the following sub-section : 

“(3) Sub-sections (1) and (2) shall apply in relatka 
to Pakistan as they apply In relation to Burma”, 

Section 10, — After “Collector in” insert “PakistaD ' 
or”. 


[THE] INDIA (PROVISIONAL CONSTITUTION) ORDER, 1947 


(G. G. 0. 24, dated 14-8-1947.) 


[As amended by the India Provisional Constitution 
(Amendment) Order, 1947 (G. G. 0 24), the India 
Proviaionai Constitution and Provincial Legislatures 
(Amendment) Order, 1947 (G. G. 0. 26) and the India 


Provisional Constitution (Second Amendmeat) Order^ 
1947 (G. G. 0. 27).] 

Note. — For text of this Order, see the same printed 
in A. I. R. Manual, Vol, V after the Governraent of 
India Act, 1935. 
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(G, G. 0. 31, dated 0-2-194.8.) , 


WHEBEAS in the exercise of the powers conferred by 
secaion 9 of the Indian Independence Act, 1947, the 
Governor General was pleased to make the India (Pro- 
visional Constitution) Order, 1947, providing for adap- 
tations and modifications of the Government of India 
Act, 1935 ; 

A.1SID WEEBExlS it appears to the Governor-General 
lO be expedient to make certain further additions to and 
modifications of the said Government of India Act, 1935; 

hSD WHEREAS sub-seetion (o) of section 19 of the 
lod'an Independence Act, 1947, provides that any 
poy^er conferred by that Act to make any order includes 
power to vary any order previously made in the exer- 
cise of thac power ; 

Now, THEREFORE, in the exercise of the powers 
conferred on him as aforesaid and of all other powers 
enabling him in that behalf, the Governor-General is 
pleased to make the following Order : — 

1, {1) This Order may be cited as the India Provi- 
sional Constitution (Amendment) Order, 1948. 

(2 ) It shall come into force at once. 

2. The following further additions and modifications 
Ehali be made in the Government of India Act. 1935, 
as adapted by the India (Provisional Constitution) 
Order, 1947, namely : — 

{aj in the proviso to sub-section (1) of section 219, 
for the words “His Majesty by Letters Patent” the 
words “Order of the Governor-General” shall be subs- 
tituted ; 


(b) in paragraph (b) of the proviso to sub-section (2) 
of section 220, for the words “if the Judicial Committee 
of the Privy Council on reference being made to them, 
report” the words “if the Eoderal Court on reference 
being made to it, reports” shall be substituted ; 

(c) in section 229, for tho words “His Majesty” and 
the words “letters patent,” wherever they occur, the 
words “the Governor- General” and the word “order” 
shall respectively be substituted ; 

(d) in sub-seetion (2) of section 240, for the words 
“authority subordinate to the Governor-General or the 
Governor according as that person is serving in conne- 
xion with the afiiairs of the Dominion or of a Pro- 
vince,” the words “authority other than the Governor- 
General” shall be substituted ; 

(e) in sub-clause (i) oi clause (b) of section 247, for 
the word “pay” the word “remuneration” shall be subs- 
tituted ; and 

(f) to section 247, the following shall be added : — 

“Provided that no rule made under this section shall 

have effect so as to give to any of the persona aforesaid 
less favourable terms as respects remuneration, leave or 
pension, or less rights as respects disciplinary matters, 
than were given to him by the rules in force immedia- 
tely before the establishment of the Dominion. 

Explanation,— In this section, ‘remuneration’ inclu- 
des leave pay allowances and the cost of any privileges 
or facilities provided in kind.” 


[THE] INDIA PROVISIONAL CONSTITUTION (SECOND AMENDMENT) ORDER, 1948. 

(G. G. 0. 35, dated 10-2-1948.) 


Whereas in the exercise of the powers conferred by 
section 9 of the Indian Independence Act, 1947, the 
Governor-General was pleased to make the India (Pro- 
visional Constitution) Order, 1947, providing for adap- 
tations and modifications of the Government of India 
Act, 1935 ; 

AISID W'HEREAS it appears to the Governor-General 
to be expedient to make certain further modifications 
of the said Government of India Act, 1935 ; 

And whereas sub-section (6) of section 19 of the 
Indian Independence Act, 1947, provides that any 
.power conferred by that Act to make any order includes 


power to vary any order previously made in the exer- 
cise of that power ; 

Now, THEREFORE, in the exercise of the powers con- 
ferred on him as aforsaid and of all other powers ena- 
bling him in that behalf, the Governor-General is pleased 
to make the following Order : — 

1 , (1) This Order may be cited as the India Provi- 
sional Constitution (Second Amendment) Order, 1948. 

(2) It shall come into force at once. 

2. In sub-section (3) of section 23 of the Government 
of India Act, 1935, as adapted by the India (Provisional 
Constitution) Order, 1947, for the word “one-sixth” 
at both places where it occurs the word “one-tenth” 
shall be substituted. 


[THE] INDIAN INDEPENDENCE (ADAPTATION OF CENTRAL ACTS AND 
ORDINANCES) ORDER. 1948, 

[G. 0. 0, 37, dated 23rd March, 1948,] 


Whereas sub-section (3) of section 18 of the Indian 
Independence Act, 1947, provides that save as other- 
wise expressly provided in the said Act, the law of 
British India and of the several parts thereof existing 
immediately before the appointed day shall, so far as 
applicable and with the necessary adaptations, continue 
as the law of each of the new Dominions and the 
several parts thereof, until other provision is made by 
laws of the Legislature of the Dominion in question or 
by any other Legislature or other authority having 
power in that behalf. 

And wheRExAS sub-section (1) oi section 9 of the 
said Act provides that the Governor-General shall by 
Order make such provision' as appears to him to be 
necessary or expedient for bringing the provisions of 
the £aid Act into effective opeiation and for removing 


difficulties arising in connexion with the transition to 
the provisions of the said Act; 

Now, THEREFORE, in the exercise of the powers 
conferred by the said Act, the Governor-General is 
pleased to make the following Order : — 

1. (1) This Order may be cited as the Indian Inde- 
pendence (Adaptation of Central Acts and Ordinances) 
Order, 1948. 

(2) It shall come into force at once. 

2. In this Order, the expression “Central Act”, has 
the meaning assigned to it by clause (8aa) of the 
General Clauses Act, 1897, and the expression “Ordin- 
ance” means any Ordinance made by the Governor- 
General under section 72 of the Government of India 
Act 'as set out in the Ninth Schedule to the Govern- 
ment of India Act, 1935. 
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3. (1) The Central Acts and Ordinances specified in 
the Schedule to this Order shall, until repealed or 
altered or amended by a competent Legislature or other 
competent authority, have efiect subject to the adapta- 
tions directed by that Schedule and by paragraph (2) 
of this Article. 

(2) Wherever the expression “the whole of British 
India” or the expression “British India” (otherwise 
than in the expression “the whole of British India”) 
occurs in a Central Act or Ordinance, whether in an 
Act or Ordinance specified in the Schedule to this 
Order or not, then, unless that expression is by that 
Schedule expressly directed to be otherwise modified, or 
to be omitted, there shall be substituted for the expres- 
sion first-named the expression ‘‘all the Provinces of 
India”, and for the expression second named the ex- 
pression “the Provinces” : 

Provided that nothing in this paragraph shall apply 
io — 

the Revenue Recovery Act, 1890 (I of 1890), 

(iij the Indian Railv^ays Act, 1890 (IX of 1890), 

(m) the Indian Income-tax Act, 1922 (XI of 1922), 
i%v) the Excess Profits Tax Act, 1940 (XY of 1940), 
or 

(v) the Business Profits Tax Act, 1947 (XXIof 1947). 
(d) References in paragraph fSj of this Article and 
in the Schedule to this Order to any Central Act or 
Ordinance shall be construed as references to that Act 
or Ordinance as amended or modified by any subsequent 
Act or Ordinance and as in force in the Dominion of 
India immediately before the coming into force of this 
Order. 

4. The Provisions of this Order shall have eSect 
notwithstanding anything to the contrary contained in 
the India (Adaptation of Existing Indian Laws) Order, 
1947. 

THE SCHEDULE. 

Central Acts. 

The Indian Registration of Ships Act, ISil* 

(X of 1841). 

Section 2. —In the fourth paragraph, omit “within 
iihe territories of the East India Company”. 

Section 25.— Por “British India” wherever the words 
occur substitute “a Province”. 

’The Indian Registration of Ships Act (184:1) Amend- 
ment Act, 1850, 

(XI of 1850.) 

Section 3.— After “Burma” insert “or Pakistan”. 

The Public Servants (Inquiries) Act, 1850. 

(XXXYII of 1850.) 

Preamble —Omit “the territories under the Govern- 
ment of”. 

The Conveyance of Land Act, 1854. 

(XXXI of 1854.) 

Section iS.^For “British India” substitute “a Pro- 
wince of India”. 

The Mortgaged Estates Administration Act, 1855. 
(XXIII of 1855.) 

Section 1 For “within British India” substitute 

”in a Province of India.” 

The Penal Servitude Act, 1855. 

(XXIV of 1855.) 

Section 2 . — For “within British India” substitute 
“in a Province of India.” 

Section 2.~^For “part of British India” substitute 
■“Province.” 

Section 4 For “within British India”, substitute 

a Province.” 


The Indian Penal Code, 1860. 

(XLV of 1860.) 

Preamble. — For “British India” substitute “the 
Provinces of India.” 

Section 2. — For “take efieefe throughout British 
India” “extend to all the Provinces of India.” 

Section 4. — For “native Indian subject of Her 
Majesty” “British subject of Indian domicile”* 

for “native Prince or Chief in India” substitute 
“Acceding State or the tribal areas”; for “a coolie, 
who is a native Indian subject” substitute “who is a 
British subject of Indian domicile”; and for “Punjab” 
substitute “East Punjab.” 

Section 14 For “any Government in British India 

or of the Crown Representative” substitute “the 
Central Government or of any Provincial Government.” 

Section 17, — For “in any part of British India” 
substitute “in the Provinces or in any Province or in 
any part thereof.” 

Section 21. — £n clause Second^ for “of the Queen, 
while serving under any Government in British India 
or the Crown Representative” substitute “of the Domi- 
nion of India.” 

Section 42. — For “British India” substitute “the 
territories comprised in the Provinces.” 

Section 12lA*—Omit “of British Burma” and “or 
the Government of Burma.” 

Section 124.— Omit “or a Member of the Council of 
the Governor-General of India”; and for “Governor- 
General, Governor or Member of Council” at both 
places substitute “Governor-General or Governor.” 

Section 124A.—Omit “or the Crown Representative” 
and “or British Burma”. 

Sections 194 and 195. — For “law of British India or 
of England” substitute “law for the time being in force 
in the Provinces.” 

Section 271.— Omit “or the Crown Representative.” 

The Government Seal Act, 1862. 

(Ill of 1862.) 

Omit “or ‘Government of the Federation of India.^ ” 
The Religious Endotvments Act, 1863. 

(11 of 1863 ) 

Section 22. — For “any Government in India” sub- 
stitute “the Central Government or any 'Provincial 
Government ” 

Omit section 24. 

The Comptoir D^Escompte de Pans Act, 1864, 
(Vm of 1864.) 

In section 1, omit the definition of “British India.” 

The Native Converts' Marnage Dissolution Act, 1866, 
(XXI of 1866.) 

For section 35 substitute : — 

“35. Extent of Act, — This Act extends to all the 
Provinces of India.” 

Act No. XI of 1867. 

Long title and preamble. — For “British India” 
substitute “the Provinces of India.” 

Section 2 Omit “as defined in this Act.” 

The Acting Judges Act, 1867. 

(XVI of 1867.) 

Section 2. — Omit ‘ in British India.” 

The Sarais Act, 1867. 

(XXII of 1867 ) 

Section 17 —For “British India” substitute ^‘the 
territories under its government.” 

The Press and Registration of Boohs Act, 1867. 
(XXY of 1867.) 

Section 11,— For the words from “transmitted” to 
“as the case may be” substitute “cransmitted to tb 
Central Government.” 
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Section 19, — Omit “to the said Secretaiv of State 
and” and “respectively.” 

The Indian Divorce Act, 

(IV of 1869.) 

Section 2,^For the drst paragraph substitute : — 

“This Act extends to all the Provinces of India and 
applies also — 

(a) to all British subjects in the Acceding States, and 

(b) to all British subjects of Indian domicile in Indian 
States other than the Acceding States.” 

Section S In clause (1), — 

in sub-clause (a) for “Bengal” substitute “West 
Bengal” ; 

for sub-clause (f) substitute : — 

*Y/)jn East Punjab and Delhi, the High Court of 
East Punjab ’ ; 

for Bub-clauses (i) and (j) substitute : ~ 

“(i) m any Acceding State or other Indian State, that 
one of the Courts mentioned above which the Central 
Government shall from time to time appoint in this 
behalf by notification in the Official Gazette, and until 
such appointment, which immediately before the fif- 
teenth day of August 1947, was exercising criminal 
juriedietion in respect of European British subjects in 
that State”. 

The Court- Act, 1S70, 

(YII of 1870.) 

Section 3,— For the words from ‘ High Courts” to “or 
section 229” substitute “Courts which are High Courts 
for the purposes.” 

Section “in any part of British India.” 

Schedule L — In item No. 13, for “High Court of 
Judicature at Lahore” substitute ‘'High Court of Bast 
Punjab” and for “Fmancial Commissioner of the Pun- 
iab” substitute “Financial Commissioner of East Pun- 
jab”. 

The Female Infanticide Prevention Act, ISIO. 
(VIII of 1870.) 

Section!,— For “North Western Provinces, to the 
Punjab and to Oudh” substitute “United Provinces, East 
Punjab and Delhi”, and for “part of British India” 
substitute "“Province”. 

The Indian Evidence Act, 1872, 

(I of 1872.) 

Section 36. — For “any Government in British India” 
substitute “the Central Government or any Ptovinoial 
Government.” 

Section 57, — In clausa (6), for “Courts of British 
India” substitute “Courts in the Provinces ol India”; 
and in clause (7) for “part of British India” substitute 
“Province”, 

Section 74,~For “whether of British India, or of any 
other part”, substitute “of any pars”; and for 'hn 
British India” substitute “in any Province”. 

Section 78, — In clause (5), for “British India” sub- 
stitute “a Province”. 

Section 79, — After ‘‘shall presume” insert “to be 
genuine”; and for the words from “in British India” 
to “genuine” substitute of the Central Government or 
of a Provincial Government, or by any ofilcer in an 
Acceding State or other Indian State who is duly autho- 
rized thereto by the Central Government”. 

The Indian Contract Act, 1872. 

(.X of 1872.) 

Section 21. — For the words “British India” wherever 
they ccoar substitute “any Province of India”; for 
jjPederation” suhsUtute “Dominion”; and for “a 
Federated State” substitute “an Acceding State”, 


The Indian Christian Mamiaijc Ac/, 

(XV of 1B72.) 

Section 81, — For “Secretary of for India”' 

suhstitutr ‘-Central Government”. 

Section 86. — Omit sub-section (1). 

The Government Savinq^i Band’s Act, Is7:h 
(V of 1S73 ) 

Section S, — At the end of the (lefiaiticn roiathig tc 
“Secretary ”, iHSt'? ^ “or if that area is m Paliissan, by 
the Postmaster General for such area lu India a; the 
Central Government may by general oc rpeeial order 
specify in this behalf”. 

The Indian Oaths Act, 187:), 

(X of 1B73.) 

Section 3, -Omit “or by any law which no legisla'Airc 
or authority in British India has power to ropoal.” 

The Married Women's Propetty Art, £874. 

(HI of 1874 ) 

Section 6. — In sub-section (‘21 for " nnrt of Bntisb 
India” substitute ‘'province”. 

The Foreign Decruitino Act, 187 k 
' (IV of 1374.) 

Preamble,— For ‘‘Governor General in Coimoii” snh^ 
stitutc “Central Government.” 

The European Vagrancy Act, 187 L' 

(IX of 1874.) 

Section 31. — For “British Indian port” huhstituiL 
“port in the Provinces”; and for ‘‘other Government 
in British India” substitute “Provincial Government”. 

Section 32. — For “other Government in British 
India” substitute “Provincial Government”. 

Section So,— O nut the proviso. 

Second Schedule,— For the words “Governor-General 
in Council (or, after the establishment of.the Federation, 
the Governor General of India)” wherever they occur, 
substitute “Governor-General of India”. 

The Native Coinaife Act, 1876, 

{IX of 1876.) 

Preamble. — For ‘ Governor-Goncra! in 
substitute “Cftutral Government ” 

The Dramatic Performances Act, I87t/. 

(XIX of 1876.) 

Section B. — In clause (b) for “British India or Dri" 
thh Burma” substitute “India”. 

The Sped fie Belief Act, 1877. 

(I of 1877.) 

Sectoz .9.— In the third paragraph, inmi ‘‘the Secre- 
tary of State” and “the Crown HepreBentative”. 

Section 45. — In clause (/), oniii “The Secretary of 
State” and “the Crown Representative”; and in clause 
(g) omit “other”. 

Section 5d,— In clause (d), omit “the Crown Repre- 
sentative.” 

The Sm Customs Act, 1S78, 

(VIII of 1878.) 

Section 3. — In clause (e), for “British India” sul^ 
stitute “the Provinces of India.” 

Section IS —For the words ‘‘British India” wuecever 
they occur, substitute ‘the Provinces of India/’ 

For sub-clause (iv) of clause (t) substitute “(iv) have 
been manufactured m an Acceding 8tate in premises 
which, if situate in a Province, would be a factory as 
defined in the Factories Act, 1934.” 

For sub-clause (iv) of clausa fG substitute ‘‘(tv) has 
been manufactured in an Acceding State in premises 
which, if situate in a Province, v/ould be a factory as 
defined in the Factories Act, 1934.” 

For sub- clause (iv) of clause (j) subsiitute “(iv) has 
been manufactured in an Acceding Stats in premises- 
which, if situate in a l^rovince, would be premises not 
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^axempied from the operation of sub-section (2) of sec- 
tion 12 of the Indian Merchandise Marks Act, 1889’\ 
Section IM. — For ‘'British India” suhsUtuie “a 
Province”. 

Section 160. — l^or “British India” substitute “a 
Province”. 

Section 16 L — For “British India” substitute “a 
Province”. 

Schedule. — In the Form of Bond for Import Duty, 
for the words from “jointly and severally bound” to 
“for which payment” substitute “jointly and severally 
bound to the Governor- General of India in the sum of 
rupees to be paid to the said Governor-Gensrai, 

for which payment*’* 

The Indian Arms Act, 1S78. 

(XI of 1878.) 

Section I. — In clause fbj for “any Government in 
British India’swb 6 ht 2 it<i “che Central Government or of 
any Provincial Government”. 

Section IJ. — After “foreign territory” insert “or 
between tbe Froviocea and Acceding States.” 

Section 18. — For “che whole or any poition of Bri- 
tish India” substitute “the Provinces of India or any 
part thereof”. 

The Hackney Cairiage Act, 1879. 

(XIV of 1879.) 

Section 3, — For “the Punjab” substitute “East 
Punjab”. 

The Legal Practitioners Act, 1879. 

(XVm of 1879 ) 

Preamble. — Fot the words from “the Lower Pro- 
winces” to “administered by it” substitute “certain 
Provinces, and to empower the Provincial Government 
of every other Province to extend thereto.” 

Section I. — . In the third paragraph for the words 
from “the territories respectively administered” to 
“Assam” substitute “West Bengal, the United Pro- 
vinces, East Punjab, Bihar, the Central Provinces and 
Barar, Assam, Orissa and Delhi”; for “any other Pro- 
vincial Government” substitute “the Provincial Govern- 
ment of any other Province”; and for “the territories 
under its administration” substitute “that Province”. 

The 2[unicipal Taxation Act, 1881. 

(XI of 1881.) 

Preamble —For “the Governor-General in Council” 
substitute ‘Government”, and /or “Secretary of State 
for India in Council” substitute “Provincial Govern- 
ment.” 

The Negotiable Instruments Act, 1881. 

{XXVI of 1881.) 

Section 11. — For “British India” substitute “a 
Province”. 

Section 136. — For “out of British India” substitute 
outside tbe Frounces of India”, for “law of British 
India” s'ulttitute “law of tbe Provinces of India, and 
for “in British India” substitute “within the Provinces 
of India.” 

Section 137. — After “foreign country” inseH “or 
Acceding State”, and for “British India’* substitute 
“chc Provinces of India”. 

The Indian Trusts Act, 1882. 

(II of 1882 ) 

Section 1. - For the first sentence of the second 

paragraph substitute : — 

“it extends to ail the Provinces of India, except the 
Andaman and Nicobar Islands and Panth Piploda ; but 
the Central Government may, from time to time, by 
notification in the Official Gazette, extend it to either or 
both of the said Provinces or to any part thereof.*’ 
Section 20. — In clause fbj, after “Imperial Parlia- 
ment” viseri ‘ before the fifteenth day of August, 1947,” 


and for “Federation” substitute “Governor-General in 
Council”; in clause (d) for “Any Act” substitute “any 
Central Act or Act”, and for “British India” substitute 
“a Province”; after clause (d) insert the following pro- 
viso, namely : — 

“Provided that after the Slst day of March, 1948, no 
monev shall be invested in any securities issued^ by or 
on behalf of a municipal body, port trust or city im- 
provement trust in Rangoon town, or by or on behalf of 
the trustees of the port of Karachi”; 
and in clause (e), for “British India” substitute “a 
Province of India.” 

The Transfer of Property Act, 1862. 

(IV of 1882.) 

Section 1. — In the third paragraph, for the words 
from “the territories” to “Punjab” substitute “Bom- 
bay, East Punjab and Delhi”; and in the fourth para- 
graph, "for “ said territories ” substitute “said Pro- 
vinces.” 

Section 3, — In the definition of “registered”, for 
“British India” subskhUe “a Province.” 

Section 5 2.^0 mi t “or tbe Crown Representative.” 
Section 58. —In sub-section (f), for “Bombay and 
Karachi” suhshtiiU “and Bombay”. 

Section 69. — In clause (c) of sub-section (1), omit 
“Karachi.” 

The Presidency Small Cause Courts Act, 1882. 

(XV of 1882.) 

Section 15.— In third paragraph for “any British 
Indian Legislature” substitute “the Central Legislature 
or of any Legislature established in a Province of 
India”. 

Section 93.- Omit “and Members of bis Councir ; 
/or “Fort St. George” substitute “Madras”; and for 
“ Fort William in Bengal” substitute “West Bengal.” 
The Indian Explosives Act, 1884 
(IV of 1884.) 

Section U —In clause (b), for “any Government in 
British India” substitute “the Central Government or 
under a Provincial Government.” 

The Agriculturists' Loans Act, 2884. 

(XII of 1884 ) 

Preamble For ‘any part of British India” substi' 

iute “other Provinces of India”. ^ 

Section 2. — In sub-section (2) for the words from 
“the territories” to “Ajmer” substitute “Bombay, the 
United Provinces, East Punjab, the Central Provinces, 
Assam, Delhi and Ajmer-Merwara.” 

The Indian Telegraph Act, 1885. 

(XIll of 1885.) 

Section I.— In sub-section \2), for clauses (u),(6) and 
(c) substitute : — 

“(a) all British subjects domiciled in India wherever 
they may he, 

(6) all other British subjects within the Acceding 
States, and 

(c) all servants of Government, whether British sub- 
jects or not, within the territories of any Acceding 
8tate or other Indian State.” 

The Land Acquisition (Mims) Act, 1885. 
(XVIII ol 1385.) 

Section I. -In sub-section (3) for “territories admi- 
nistered by the Governor of Madras in Council and the 
Lieutenant-Governor of Bengal” substitute “Provinces 
of Madras, West Bengal, Bihar, Assam and Orissa,” 

The Births, Deaths and Marriages Begistration 
Act, 1886. 

(VI of 1886.) 

Section 32 For ^British India” substitute “a Pro- 

vince” ; and in the proviso for “which is within tb 
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political charge of a Provincial Government” substitute 
‘in which a Provincial Government exercises any 
extra-provincial jurisdiction,’ ’ 

The Indian Tramymys Act, 1S86^ 

(XI of 1886 ) 

ScoUon 3. — In clause 116), for “Federal ^Railway 
Authority” suhsiiiute “Central Government.’* 

Section 13.- For clause (a) substitute : — 

“(/?) if the tramway is a railway, by the Central 
Government 

The Police Act, 1S$$A 
(III of 1S88.) 

Section 2. — In sub-section (1) for “any part of 
British India” substitute “a Province”. 

Section S.-^For “British India beyond the limits of 
the Province” substitute “any other Province,” 

Act No. XIV of 1888. 

Section 2.— For “British India” substitute “India.” 

The Chartiahle Endowments Act, 1890. 
i(YI of 1890) 

Section 1. — In sub-section (2) omit “mclusive of 
British Baluchistan.” 

The Guardians and Wards Act, 1890. 

(Vm of 1890.) 

Section 1. — In sub-section (2) omit “inclusive of 
British Baluchistan.” 

The Colonial Courts of Admiralty (India) 

Act, 1S91. 
fXVI of 1891 ) 

Preamble. — For “British India” substitute “India”. 

Section 2 . — After “Madras” insert “and”; and omit 
“and (6) the District Court of Karachi”. 

Omit section 4, 

The Government Management of Private Estates 
Act, 1892, 

(X of 1892.) 

Section 2. — In sub-section 2, omit “inclusive of 
British Baluchistan”. 

The Land Acquisition Act, 1894. 

(I of 1894 \ 

Section 43 — For “or any Government in British 
India” substitute “the Central Government or any 
Provincial Government.” 

The Prisons Act, 1894. 

(IX of 1894.) 

Section I. — In sub-section (2) omit “British Balu- 
chistan”; and in sub-seetion (4), for “Presidency” 
substitute “Province.” 

The Inland Bonded Warehouses Act, 1896. 

(YlII of 1896.) 

Section 9.— E’er “British India” substitute “the Pro- 
vinces of India.” 

Form of Bond.—For the words “Governor-General 
in Council” where they first occur, substitute “Gover- 
nor-General of India”; for the same words where they 
next occur, substitute “said Governor-Geoeral”; and 
omit the Note at the end. 

The Epidemic Diseases Act, 1897, 

(III of 1897.) 

Section 1> — In sub-section {2), i omit “British Balu- 
chistan.” 

The Reformatory Schools Act, 1897, 

(VIIl of 1897.) 

Section I. — For sub-section (3) substitute : — 

“(3) It extends to all the Provinces of India.” 

The General Glauses Act, 1897. 

(X of 1897.) 

Section 3.— After clause (39) insert : — 

“{40} Tolitical Agent’ shall mean the principal 


ofiicer, by whatever name called, represen tating the 
Central Government in any Acceding State or group oi 
Acceding States or any territory or place out/idc 
India 

and in clause (43), after “Chief Commissioner’s Pro 
vince” insert “and ‘the Provinces’ shall mean, ao res 
pecta any period before the estabhshmen t of the Dominion 
of India, all territories for the lime being comprised 
within British India, and as respects any period there- 
after, all territories for the time being comprised with- 
in the Governors’ Provinces and the Chief ComniX- 
sioners’ Provinces.” 

The Lepers Act, 1898. 

(Hi of 1898.) 

Section 1 . — In sub-section (2) omit “British Bal'i* 
chistan”. 

Section 19 For “Indian State” substitute “Acced- 

ing State.” 

The Code of Criminal Procedure, 1808, 

(Y of 1898.) 

Section 4.— In clause (j) of sub-section (1), for the 
words from “the High Courts of Judicature” to “Sind’' 
substitute “the Courts which are High Courts for the 
purposes of the Government of India Act, 1935.” 

Section 30. — For the territories respectively admi- 
nistered by the Lieutenant-Governors of the Punjab 
and the Chief Commissioners of” substitute “East Pun- 
]ab, Delhi and omit “in Sind”. 

Sections OSA, 93B and 93C . — Omit the words “or 
the Crown Representative,” wherever they occur. 

Section 188. — For “Native Indian subject of Her 
Majesty” substitute “ British subject domiciled in 
India”, *and /or the words “the territories of any Native 
Prince or Chief in India” at both places where they 
occur, substitute “an Acceding State or tribal area.” 

Section 197, — In sub-section (1), for “some higher 
authority” substitute “the Central Government” and 
for “Federation” substitute “Dominion”; and omit 
sub-seetion (3). 

Section 320. — For clause [aa) substitute “(aa) mem- 
bers of the Central Legislature or of any Provincial 
Legislature.” 

Section 364.— In sub-section (1) for “established by 
Royal Charter or the Chief Court of Oudh” substitute 
“within the meaning of the Government of India Act, 
1935.” 

Section 365. — For “established by Royal Charter 
and the Chief Court of Oudh” substitute “within the 
meaning of the Government of India Act, 1935.” 

Section 503, — In sub-section (2A), omit the word 
“British,” at both places, and in sub-section (4), for 
“ Crown Representative ” substitute “Central Govern- 
ment”, 

Section SOSA. — Omit the word “British” at both 
places. 

Section 554. —In sub-section (1), for “established by 
Royal Charter” substitute “within the meaning of the 
Government of Indian Act, 1935, other than the Chief 
Court of Oudh”; and in sub-section (2), for “not estab- 
lished by Royal Charter” substitute “not being a High 
Court to which sub-section (1) applies.” 

Schedule V. — Omit the words “Empress of India’’ 
and ‘ the words “Emperor of India”, wherever they 
occur. 

The Indian Post Office Act, 1898. 

(VI of 1898.) 

Section 1. — In sub-section (2), omit “British Balu- 
chistan”; for clause (a) substitute “(u) British subjects 
domiciled in India wherever they may be and for 
the words “the territories of any Native Prince or Chief 
in India” at both places where they occur, substitute 
“any Acceding State or tribal area.” 
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Section 2. — In clause (6), omit the words “or the 
Crown Representative” at both places. 

Section 31.^0m%i “or the Secretary of State.” 

Section 54— For “neither the Central G-overnment 
nor the Secretary of State shall” subsUtute “the Central 
Government shall not.” 

Section 55. —In sub-seetion (4), oimt “the Secretary 
of State.” 

Section 67. — For “in India beyond the limits of 
British India” substitute “in a tribal area, Acceding 
State or other Indian State”; and omit “or the Crown 
Representative.” 

The Indian Stamp Act^ 1S99, 

{II of 1899.) 

Section 1. — In sub* section (2), omit “British Balu- 
chistan,” 

Section 57, —In sub-section (1), for clauses (a) to (i) 
substitute : — 

“(n) if it arises in the Andaman and Nicobar Islands, 
to the High Court at Calcutta; 

(b) if it arises in Ajmer-Merwara, to the High Court 
at Allahabad ; and 

(c) if it arises in any other Province or part of a 
Province, to the High Court of that Province or part 
of the Province.” 

Sections 55, 59 and 60. — Omit the words “Chief 
Court or Judicial Commissioner’s Court” wherever they 
occur. 

The Government Buildings Act) IS99. 

(lY of 1899.) 

Section 3. — In the proviso, omit “Imperial”. 

Section 4,— In sub-section (1), omit “Imperial”. 

The Prisoners Act, 1900, 

(III of 1900.) 

Section I.—In sub-section (2), omit “British Baluchi- 
stan”. 

Section i5.—In clause fh) (ii) of sub-section (1), for 
“British India” substitute “India”. 

Section 18.— In sub-section (1), for “British Court” 
substitute “Court established by the authority of the 
Central Government”, and for for “Crown” substitute 
“Central Government” ; and in sub-section (8), for 
“shall be deemed to be a British Court for purposes of 
this section’* substitute A ‘EhsbU, for purposes of this 
section, be deemed to be a Court established by the 
authority of the Central Government”, and omit “or 
the Crown Representative”. 

Section 29 In sub-section (1), for “Crown Repre- 

sentative” substitute “Central Government” and for 
“by him or under his authority” swbstitwte “by it or 
under its authority”. 

The Indian Tolls (Army and Airforce) Act, 1901. 
(II of 1901.) 

Section I.—In sub-section (2), omit “British Baluchi- 
stan”, 

Section 2. — In clause (f), omit “or of the Crown 
Representative” and in clause (i), omit “or the Federal 
Railway Authority”. 

The Indian Works of Defence Act, 1903. 

(VII of 1903.) / 

Section 1. — In sub-seetion (2), omit “l&ritish 
Baluchistan”. 

The Indian Tea Cess Act, 1903. 

(IX of 1903.) 

Section d. — In clause (d) of sub-section (2) for 
“Bengal” substitute “West Bengal”, and in sub- 
section (3), for “British India’* substitute “India”. 

The Indian Foreign Marriage Act, 1903, 

(XIV of 1903.) 

Section 1 — In sub-section (2), omit “British Baluchi- 
stan”. 


The Indian Extradition Act, 1903. 

(XV of 1903.) 

Preamble. — For “British India” suhstituie “tua 
Provinces of India”. 

Section 1. — In sub-section (2), omit “British 
Baluchistan”, 

Section 16. — For “of British India” substitut: “in 
the Provinces”. 

The Ancient Monuments Preservation Act, 19Qi„ 
(VII of 1904.) 

Section I. — In sub-section (2), omit “British 
Baluchistan” 

The Indian Bailtuay Board Act, 1905. 

(IV of 1905.) 

Omit section 4. 

The Indian Coinage Act, 1906, 

(HI of 1906.) 

Section l.—lu sub-section (2), omit “British Bainchi' 
Stan”. 

Code of Civil Procedure. 1908, 

(V of 1908.) 

Section 2. — In clause (5), omit “or the Crown Re- 
presentative.” 

Section 10.— Omit “or the Crown Representative”. 

Section 29. — Omit “or continued,” and “or of tho 
Crown Representative”. 

Section 43.— For “part of British India” subsiuuU 
“area within the Provinces of India”, and for “the 
territories of any foreign Prince or State” substUuk 
“any Indian State”. 

Section 44, — For “British India” subifstute “that 
Province”. 

Section 45. — Omit “or continued’*, and for “or 
of the Crown Representative in the territories of any 
foreign Prince or State” substitute “in any Indian 
State”. 

Section 60. — In sub-section (1), omit clause (ii) of 
Explanation 3. 

Section 78. — In clause (a), omit “or of the Crown 
Representative”; and for clause (b) and (c) suF 
stitute:— 

“(b) Courts of any Acceding Stats, or 

(c) Courts of any State or country outside India'h 

In the heading above section 79, for “Crown” 
substitute “Government”. 

For section 79 substitute : — 

“79, Suits by or against Government In a suit by 

or against the Government, the authority to be named 
as piaintiE or defendant, as the case may be, shall be— 

(a) in the case of a suit by or against the Central 
Government, the Dominion of India, and 

(b) in the case of a suit by or against a Provincial 
Government, the Province”. 

Section 80. — For “instituted against the Grown” 
substitute “instituted against the Government” ; omiu 
clause (h), the word “and” in clause (c), and clause ("dj; 
and clause (aa) as clause fdj. 

Section 82, — In sub-section (1), for “Crown” 
substitute “Dominion of India or a Province.” 

Section SB, — For the words “in British India” at 
both places substitute “in India” ; for “of British 
India” substitute “in the Provinces”; for the United 
Kingdom of Great Britain and Ireland” substitute 
“India”; and omit “or one of Hie Majesty’s Secretaries 
of State or,” 

Section 84, — For “of British India” substitute “in 
the Provinces”, 

Section 85. — In sub-seetion (1), for the words “of 
the Government” at both places where they oeeur 
substitute “of the Central Government”, and emit 
the Explanation, 
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Section sub-section (1), Onnt the words irom 

“in the case or’’ to “any other case”; in sub-section :J I, 
for “such consent as is mentioned m sub-section [IJ ^ 
hibstiluio ‘ the consent of the Central Government ; 
and in sub-section (4), omt “or the Crown Lepre.enla- 

fcive as the ease may be” . x- 

Sc-tion S7. ~~ Oimt “the Crown Representative . 

SpUion r2 ‘High Courts constituted by 

hr Matstv by Letteis Patent and the Chief Court of 
“Courts wbPP are High Courts^for 
the purposes <tf the Croveinincnt of India Act, l93o, . 

Siction 123 — In sub-section (l), omit “and of the 

Chief Court.” / > , • 

Oidm r, Hide 26. In cIau^e (ai, jop ' io^en^n 
jurisdiction ve-i^ed in PIis Majesty or in the Central 
Government or the Crown Representative” 
foreign or exti a- provincial jurisdiction \ested in the 

Central Go\ernmeut”, , 

Order XXI, Tiule 4S. — Omit clause (n) of the 
Explanation. 

Older .YATF II. — Throughout the Ordei, jer the 
word “Crown” wherever it occurs otherwise than hi 
the expression ‘Crown pPader’ “fio^ em- 

inent”; m rule o, onni “or if the suit Is again^-t the 
Secretary of State the words hhe Smetary of 8tate’ 
ill inlets, ount “or the Government ’ and in rule S P. 
oimf from clause (a), the words “tbo Secretary of 
State oi” and 077i%t clause (bi 

Order A'A'PII-i. — In rules 1 and 2, /u? “a sub- 
stantial emestjon of law as to the interpretation of the 
Government of India Act, 1935, or any Order in 
Gouneial ni-de thneunder” i-ubBiilute “any such 
jnestion as leferred to in sub-bcction (1) of section 
205 of the Go'*trnnient of India Act, 1995”. 

Ofder \XXIL Itule 16 — 0>n\i “or the Ci own 

Representative”. 

Of tier XX W'^Ih ftnlt 1. ihnd “(o tie Cour. of 
llie -kidicial (Jounnissioner, Sind”. 

Thi XxploBwe Suh&tances Act, 190b, 

(VI of 190H.; 

S chon i. In sub-scclion (2), /of “native Indian 
subjects of His Majesty” BuhBtiiate “RntPh subjtcts of 
fmhari domicile” and for “the territorioB of any native 
Prince or Chief in India” Buhstitute ‘hiny Acceding 
State or tribal area”. 


7’h‘j Indian LmUaiion Act, 1908, 

(IX of 1908.) 

Section 2, ~~ In clause (6), for “British India” 
“India, but includes also any Acceding 

State”. 

Section 13. — Omit “or the Crown Representative”. 

First Schedtile, Article 149, omit “the Secretary 
of State for India in Council, the Secretary of State, 
the Crown Representative”; in Article 151, for 
“Bombay and Lahore” substitute “and Bombay, or of 
the High Court of East Punjab” ; and in Article 162, 
07 n%t “Lahore”, and /or “Chief Court of Sind” s«b- 
stituU “High Court of East Punjab”. 

The Indian Crbmnal Law Ame^uhnent Act, 1908. 
tXlV of 1908.) 

Section i. — In sub-section (2), for “Bengal and of 
Eastern Bengal, mbstituie “West Bengal”. 

The Indian Ports Act, 190S. 

(XV of 1908.) 

S. etmi In sub-section (2), for “British India” 
substitute “any Province”. 

Section Sp.— In sub-section (3), omit “ or to ballam 
boats plying to and from the port of Chittagong”. 

Section 41. — In clauses (1) and (2), for “British 
India” suhsiitute “the Provinces of India”. 


The First Schedule.— An the heachug of Part T, for 
“Bengal” substitute “West Bengal and Orissa” ; in 
Part III om%( the entries relating to Karachi ; and 

omit Part V. 

The Indian Regisi ration Ad, !9iJH. 
i\ll of 1908.) 

Sec'imi 30 — In sub-section (2), onni “and the Re- 
gLtiar of the Lahoio District 

The Pri^ idoicij-l ‘un^ Insolvency A(0 1909^ 

(HI of 1809.) 

Picamhle. — (nnit “and the tovm of Karachi”. 

Section 2. Oniit clau'^es [hhi and {bbhh 

Sechon 3, Fir clauBcs (a) and (6/, substitute 

“the Ihgh Courts at Ca'ciitta. Madras and Bombay”. 

Sedan 4. — Omit ‘ oi Judicial Commissioner”. 

Section 6. — (diii “or .ladicial Commissioner”. 

Section X. — In dair»o of sub-aection (1) for 
“Bengal” “West llengar’and in clause (cj, 

{ nnt “and fur the Court of the Judicial Commissioner 
of Rmd, the PrOMncial Government of bind”. 

Section 90 (hnit sub-section (8j. 

Sectiim 111. — In clause tat, tor “P>ritish India” 
snbhiiute “the Piovinees of India”. 

The Whipping Act, 1909, 

(IV of 1909) 

Sed.ihl. In sub-section (2), onfii “British Balu- 
ohi'tan and,” 

'The Indian Klecimciiy Act, 1910, 

{IX of 1910.) 

Section i. • In sub-section (2), omit “British Baluchi- 
stan and”. 

Siciicn 36J..—ln sub-section (2) for “dfteen mem- 
bers” substitute “thirteen members”, for “Bengal” 
substitute “West Bengal”, /or “the Punjab” substitute 
“East Punjab” and omit “the North-West Frontier 
Province, Sind”. 

Section 37. In sub-eection (1), for “the whole or 
any pait of British India” substitute “all the Provinces 
or any part thereof.” 

Section 49.— For "‘any Government in Britibh India” 
suhshtutc “the Central Government or any Fiovinciai 
Government”. 

Section S3.- -Omit clause (aa) oi sub-section (1). 

The Indian Patents and Designs Act, 1911, 

(II of 1911.) 

Section I.— In eub-section (2), omit “British Balu- 
chistan and”. 

Section 78A — In sub-section (1), for the words from 
“If His Majesty” to “then any person” substitute 
“Whereas His Majesty has by Order made on the 28th 
day of July 1938, declared British India to be a con- 
vention country within the meaning of section 91A of 
the Patents and Designs Acts, 1907 to 1938, any per- 
son” ; and in sub-section (4), for “any State in India” 
substitute “any Acceding State or other Indian State.” 

The Indian Army Act^ 1911, 

{VIII of 1911.; 

Throughout the Act for the words “Commander-in- 
Chief in India” wherever they occur substitute “Oom- 
mander-in-Chief”. 

Hccf ion 7. —In clause (17), for “British India” substi- 
tute “a Province”, and omit “or the Crown Represen- 
tative” ; and in clause (18), for “British India” 
substitute “a Province”. 

Section 41. — In the Proviso to sob-section (1), omit 
“or the Crown Representative” and for “Jurisdiction 
by virtue of the Government of India Act, 1935, or of 
any Order in Council made under the Poriegn Jurisdic- 
tion Act, 1890”, substitute “extra-provincial judsdic- 
tion”. 
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Section 85. — In sub-aeoliion (3), omit “or tha Crown 
(Representative’’. 

The Indian Lunacy Act, 1912, 

(IV of 1912.) 

Section 1. — In sub-section (2), omit “British. Balu- 
chistan”. 

Section 2, — - After “Letters Patent” insert “or by 
order of the Governor-General”. 

Section 3. —In clause (1), for “any Government in 
British India” substitute “the Central Government or 
or any Provincial Government”. 

Section 91, ~ In clause (a) of sub-section (1) after 
“Letters Patent” insert “or by order of the Governor- 
General”. 

Section 95. — In sub-section (1), for “by the Secretary 
of State or any Government in British India” substi- 
tute “by the Central Government or any Provincial 
Government” ; and in sub-section (2), omit “Secretary 
of State or, as the case may be, the”. 

Schedule 1 — In Eorms 7 and 8, omit the words 
“Emperor of India” wherever they occur. 

The Wild Birds and Animals Protection Act, 1912, 
(VIII of 1912.) 

Section 2.— In sub-section (2), omit “British Balu- 
chistan”, 

The Official Trustees Act, 1913. 

{II of 1913.) 

Section 1 — In sub-section (2), omit “British Balu- 
chistan and”. 

Section 2.— In clause (2), for sub-clauses (a) to (i), 
substitute : — 

*'(a) in relation to the Andaman and Nicobar Islands, 
the High Court at Calcutta ; 

(b) in relation to the United Provinces and Ajmer- 
iVIerwara, the High Court at Allahabad ; 

{'cj in relation to any other Province, tha High Court 
of that Province 

and re letter sub-clause (j) as sub-clause (d). 

Section 4. — In clause (d) of sub-section (2), for 
^Bengal” substitute “West Bengal”. 

The Administrator-GeneraVs Act, 1013, 

(III of 1913.) 

Section 1 — In sub-section (2), omit “and British 
Baluchistan”. 

Section 2.^ In clause (12), for sub-clauses (a) to (i) 
substitute : — 

“(a) in relation to the Andaman and Nicobar Islands, 
the High Court at Calcutta ; 

(b) in relation to the United Provinces and Ajmer- 
Merwara, the High Court at Allahabad ; 

(c) in relation to any other Province, the High Court 
of that Province 

and redetter sub-clause (j) as sub-clause (d). 

Section 3.-~ln clause (d) of sub-section (2), for 
“Bengal” substitute “West Bengal”. 

Section 53.^0mit the proviso to sub-section (2). 

The Indian Gomyanies Act, 1913, 

(VII of 1913.) 

Section 1, — In sub-section (3), omit “British Balu- 
chistan and”. 

Section 2 A — For the words from “which was im- 
mediately before” to “in Burma or Aden”, substitute 
“the registered office whereof is in Burma, Aden or 
Pakistan and which was immediately before the separa- 
tion of that country from India a company as defined 
by the said section” ; and in clause (ii) of tha proviso 
for Burma “and Aden” substitute “that country”. 

Sectio?z 24.5 In sub-section (1), for “sworn in Bri- 

liiah India” substitute “sworn in India”, and omit “or 
in any part of India other than British India before 


any Court authorised or continued by the Central Gov- 
ernment or tha Crown Beprasentative”. 

The Destructive Insects and Pests Act, 1914, 

{II of 1914 ) 

Long title. — After “introduction into” insert “the 
Provinces of India” and omit “in British India”, 

Preamble After “introduction into” insert “the 

Provinces of India” and omit “in British India”. 

Section 2. —Omit clause (d) and the words “and” at 
the end of clause (c). 

Section 4A. — Omit “in British India”. 

Section 4B. — For “in British India outside the Pro- 
vince” substitute “in a Province other than tha Pro- 
vince”. 

Section 4D, — In the proviso, omit “both chambers 

of.” 

Section 5 A,— Omit ‘in British India”. 

The Indian Copyright Act, 1914, 

(III of 1914.) 

Preamble. — For “British India” suhstitute “the 
Provinces of India”. 

Section 1. — In sub-section (2), omit “British Balu- 
chistan.” 

The Local Authorities Loans Act, 1914, 

(IX of 1914.) 

Schedule I. — Omit “The Commis:3ioners for the Port 
of Chittagong”. “The Municipality of Karachi”, and 
“The Trustees of the Port of Karachi”. 

The Inland Steam-Vessels Act, 1917, 

(I of 1917.) 

Section 69. — For “any Governnoent in British India” 
substitute “the Central Government or any Provincial 
Government”. 

Section 72. — Omit sub-section (2). 

The Post Office Cash Certificates Act, 1917, 
(XVIIIof 1917.) 

Section 3, — At the end of the first proviso to sub- 
section (1) insert “or if that area is in Pakistan, bj 
the Postmaster- General for such area in India as the 
Central Government may by general or speoiai order 
specify in this behalf 

The Cinematograph Act, 1918. 

(II of 1918.) 

Section i.— In sub-section (2), omit “including Bri- 
tish Baluchistan”. 

TheUsurious Loans Act, 1918, 

(X of 1918.) 

Section 1. — In sub-section (2), omit “including Bri- 
tish Baluchistan”. 

The Poisons Act, 1919, 

(XII of 1919.) 

Long title and preamble, —Omit “throughout British 
India”. 

Section I.— In sub-section (2), omit “British Balu- 
chistan and”. 

The Provincial Insolvency Act, 1920. 

(V of 1920.) 

Long title and preamble. -For “British India” sw5- 
stitute “the Provinces of India,” and omit “and the 
town of Karachi”. 

Section 2.— In clause (b), omit the words and figures 
from “and the limits” to “1909”. 

The Indian Securities Act, 1920. 

(X of 1920.) 

Section 1. — In sub-section (2), 07nU “including British 
Baluchistan”. 

Section 7.-— For “State in India” substitute “Acced- 
ing State or other Indian State”. 

nn.& 1112 A, M, 
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(2), for *‘a State In India” suhsMute ‘an Acceding 
State or other Indian State.” 

Section 26. --For “British India” substitute “the 
Provinces of India”. 

The Indian Evd Cross Society Act, 1920. 

(XY of 1920) 

Seciio 7 i I.— In sub-section (2), omit “British Balu- 
chistan”. 

Section S. — In sub section (1), after “India” mseri 
“and Pakistan” ; in sub-section (2), for ‘‘G-overnor- 
General in Council” substitute “Central Government”, 
after the words “part of India” at both places insert 
“or Pakistan” ; and in Fub-section (4), after “India” 
insert “and Pakistan”. 

Second Schedule For the entries relating to Bengal 

and Punjab, substitute : 

“West Bengali 10 12’54 

East Bengal j 

East Punjab 1 11 18 47”. 

"West Punjab ) 

The Identification of Prisoners Act, 19 tO. 
(XXXni of 1920 ) 

Section 1. — In sub-section (2), omit “British Balu- 
chistan”. 

The Indian Passpoit Actt 1920. 

(XXXIV of 1920 ) 

Long title and preamble. *— For “British India” 
substitute ‘'the Provinces of India”. 

Section I. — In sub-section (2), omit “British Baln- 
chistan“. 

The Imperial Bank of India Act, 1920. 

(XLVir of 1920. ) 

Section 5. — In sub-section (7), for “out of British 
India” suhsiiiuie “outside the Provinces of India”. 

Section 10. — After “any Government” mseri “in 
India or Pakistan^. 

Sections ISA, 23, 25 and 29 — For “British India or 
British Burma” substitute ‘the Provinces of India or 
Pakistan or in Burma”, 

Schedule I, Part I. — In item (a), in sub-item (i), 
after “Indian” insert “Pakistan”, in sub-item (iii), for 
“any Act of a Legislature established in British India 
or British Burma” substitute “any Central Act or any 
Act of a Legislature established in a Province or India 
or Pakistan or in Burma”, and for “a Prince or Chief 
of any State in India” substitute “the Government of 
any State which has acceded to India or Pakistan or of 
any other Indian State”, and in the proviso, for “any 
Government in British India, the Federal Bail way Au- 
thority” substitute “the Central Government or any 
Provincial Government in India, the Central Govern- 
ment or any Provincial Government in Pakistan”. 

Schedule I, Part II. — In paragraph 4, for “Burma” 
substitute “Pakistan or Burma”. 

Schedule II.— In sub-regulation (2) of regulation 39, 
for the words “British India or British Burma” at 
both places, substitute ‘ any Province of India or Pakis- 
tan 01 in Burma” ; and in sub-regulation (1) of regu- 
lation 61, for the words “British India or British Bur- 
ma” at both places siibstituic “any Province of India 
or Pakistan or in Burma” ; and in regulation 62, for 
“India or Burma” substitute “India, Pakistan or 
Burma”. 

The Indian Territorial Force Act, 1920. 
(XLVIII of 1920.) 

Section i. - In sub-seetion (2), omit “British Balu- 
chistan and”. 

Section 14.— In sub-section (1), for “Commander-iu- 
Chief of His Majesty’s Forces in India”, substitute 
“Commander-in- Chief, India”. 


(XVIII of 1921.) 

Long title and preamble. — For “British dndia” 
substitute “the Provinces of India”, and after “Protec- 
torates” insert “Acceding States and other Indian 
States”. 

Section L — In sub-section (2), omit “and British 
Baluchistan”. 

Section 2. -^For “British India” substitute “India”. 
Section 3 — In sub-section (2), for “State in India” 
substitute “Acceding State or other Indian State”. 

The Indian Emigration Act, 1922, 

(VII of 1922 ) 

Section 9. — In sub-section (1), omit “Karachi”. 

Section 10. — In sub-section (2), oimt “both Chambers 
of”, for “eaoh Chamber” “chat Legislature”, 

and for “both Chambers agree” substitute “that Legis- 
lature agrees”. 

Sechoyis 13, 21 and 30 A.— In sub-section (2) of each 
of these sections, omit “both Chambers of”. 

Section 31 — For “a State in India” substitute “an 
Acceding State”. 

The Police (Incitement to Disaffection) Act, 1922, 
(XXir of 1922.) 

Section 1. — In sub-section (2), omit “British Balu- 
chistan and”. 

Section 3. — For “British India or British Burma” 
substitute “India”. 

The Schedule. — Omit the entries relating to the 
Burma Military Police Act, 1887, and the Bangoon 
Police Act, 1899. 

The Indian States (Protection against Disaf- 
fection) Act, 1922, 

Long title and preamble. — For “Princes or Chiefs of 
States in India” substitute “Bulers of Acceding States 
and other Indian States”. 

Section 2. — In sub- section (2) omit “British Balu- 
chistan and”. 

Section B. — In sub-section (1), for “any Prince or 
Chief of a State m India” substitute “the Ruler of any 
Acceding State or other Indian State” ; and in sub-sec- 
tion (2), for the words “Prince, Chief” at both places^ 
substitute “Ruler”. 

The Indian Mines Act, 1923. 

(IV of 1923). 

Section 1. — In Bub-Bection (2), omit “British Balu- 
chistan and”. 

Section 3. — In clause (i), for “any Legislature in 
British India” substitute “the Central Legislature os 
of any Legislature in a Province of India”. 

The Indian Boilers Act, 1923. 

(V of 1923.) 

Section 1. — In sub section (2), omit “British Balu- 
chistan and”. 

Section 3. — In sub-section (2), for “Safety Control- 
ling Authority” substitute “Central Government”, for 
“Federal Railway Authority” substitute “Central 
Government” and omit the second paragraph, 

Section 27 A In sub-section (2), for “fourteen” 

substitute “twelve”, and for clause (h) substitute:— - 
“fbj one member to be nominated by the Provincial 
Government of each Governor’s Province”. 

The Cantonments (House- Accommodation) Act, 1923. 
(YI of 1923 ) 

Section 1,—In sub-section (2), omit “(inclusive of 
British Baluchistan”). 

The Workmen's Compensation Act, 1923. 

(Vni of 1923 ) 

Section I. — In sub section (2), omit “British Balu- 
chistan and”. 
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Smiion ^.—In clause (i), of sub-fection (1), for “any 
Legislature in British India’* sulstituie “the Central 
Legislature or of any Legislature in a Province of 
India”. 

B&ition 86. — In eub-eeetion (1), after “make rules 
for the transfer” inmt “to any Acceding State or”, 
after “about to reside in such” insert “State*’ and after 
“relating to workmen’s compensation” insert “in any 
Acceding State or”. 

The Indian Cotton Cess Act, 1928, 

(XIV of 1923.) 

Section L —For sub-section (2), substitute:— 

“(2) It extends to all the Provinces of India, inclu- 
ding Berar and the Sonthal Parganas”, 

Section 2. — Omit clause (g). 

Section 4, — In item (ii) for “sis persons” subshtuie 
“five persons”, omit “Sind”, and for “the Punjab” 
subshtuie “East Punjab” ; in item (iv), for “nine per- 
sons” substitute “eight persons” ando??tai; “the Karachi 
Chamber of Commerce”; in item (v), for “the Punjab” 
substitute “East Punjab” ; in item (vi), for Bengal” 
substitute “West Bengal” ; and for item (viii). substi^ 
tu te: 

“(viii) two persons nominated by the Central Govern- 
ment to represent the cotton growing industry in each 
of the following Provinces, namely, Madras, Bombay, 
the United Provinces, East Punjab and the Central 
Provinces and Berar”. 

The Indian Official Secrets Act, 1923, 

{XIX of 1923.) 

2. — clause (1-A). 

The Indian Merchant Shipping Act, 1923, 

(XXI of 1923.) 

Section 2, — In sub* section (2), for “British India” 
substitute “India” and after “so registered” insert 
“and as from the fifteenth day of August 1947, a British 
ship registered before that date within the territories 
which on that date constituted the Dominion of Pakis- 
tan, or registered on or after that date in Pakistan, 
shall not be deemed for purposes of the aforesaid to be 
a British ship registered in India”. 

Section 4, — After “any foreign Prince or State” 
insert “or any Acceding State or the Ruler thereof”, 
and after “that foreign Prinoe^or State” insert or “that 
Acceding State, as the case may be”. 

Section 6 , — For the words “British India” wherever 
they occur, substitute “the Provinces of India”. 

Section 62.-^For “British Indian currency” substi- 
tute “the currency of the Provinces of India”, and for 
“the Imperial and the Indian Governments” substitute 
“the Government of India and the Government of the 
United Hingdom”. 

Section After the word “India” at both places, 
insert “Pakistan”, 

Section 232 . — In sub-section (4), for “British Indian 
register” substitute “Indian register”. 

Section 283, — In sub-section (1), for “any place in 
British India” substitute “any place in a Province of 
India”, and for the words from “in His Majesty’s 
Dominions” to “is instituted” substitute “in any other 
Province or in any part of His Majesty’s Dominions”. 

The Legal Practitioners (Women) Act, 1923. 

(XXIII of 1923.) 

Section 1, — In sub-section (2), omit “British Balu- 
chistan and”. 

The Mussulman Wahf Act, 1923, 

(XLII of 1923.) 

Betiion 1, — In sub-seetion (2), omit “British Balu- 
chistan and”. 


The Cantonments Act, 1924, 

(II of 1924) 

Section 1 . — In sub-section (2), omit “including Bri- 
tish Baluchistan’*, 

Section 13,— Omit the proviso to sub-section (1), 

Section 18. — In sub-section (1), for “Crown”, 
substitute “Constitution of India”, and for “His Majes- 
ty’s the King, Emperor of India, his heirs and succes- 
sors” substitute “the Constitution of India as by law 
established”. 

Section 27, — In clausa (i) of sub-section (2), for 
“Indian” substitute “Acceding”. 

The Indian (Specified Instruments) Stamp 
Act, 1924. 

(XIII of 1924.) 

Section 1 — In sub-sectiou (2), omit “British Balu- 
chistan and”. 

The Land Customs Act, 1924, 

(XIX of 1924.) 

Long title and preamble. — For “British India” 
substitute “the Provinces of India”. 

The Indian Soldiers (Litigation) Act, 1925. 

(IV of 1925.) 

Section 1. — In sub-saction (2), omit “British Balu- 
chistan and”. 

Section 3, — In clause (o), for “British India” 
swbsftoiJc “India”, 

Section HA. — For “Indian State” and “Indian 
States’* substiiute “Acceding State” and “Acceding 
States”, respectively. 

The Legislative Assembly (Presidents Salary) 

Act, 1925. 

(VI of 1925.) 

Section 3.— For “Federation” swIisiJii life “Dominion”. 
The Cotton Ginning and Pressing Factories Act, 1925, 
(Xir of 1925.) 

Section l.—ln sub-section (2), omit “British Balu- 
chistan and”. 

The Provident Funds Act, 1925, 

(XIX of 1925.) 

Section l.~ln sub-section (2), omit “including Bri- 
tish Baluchistan”. 

Section ‘.2 , — In clause (f) for “Federal Railway 
Authority” at both places substitute “Central Govern- 
ment”. 

Schedule,^ Omit items 15, 21 and 34. 

The Coal Grading Board Act, 1925, 

(XXXI of 1925.) 

Section 2 , — In clause (b), for “British India” sub- 
siitute “ a Province of India”. 

Section 3 . — In clause (a) of aub-seotiou (1), and in 
sub-section (3), omit “or, after the establishment of 
the Federal Railway Authority, to that authority”, 
Indian Succession Act, 1925. 

(XXXIX of 1925.) 

Long title and preamble, — For “British India” 
substiiute “the Provinces of India”. 

Section 273.— For “the whole of British India” 
substitute “the other Provinces of India”, and add the 
following paragraph;— 

“The proviso shall also apply in the Provinces of 
India after the separation of Pakistan from India to 
probates and letters of administration granted before 
the date of the separatiou, or after that data in pro- 
ceedings pending at that date, in any of the territories 
which on that date constituted Pakistan.” 

Section 318. — For “the whole of British India” sub- 
stitute “the Provinces of India”. 
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Section 380,— For “the whole of Britieh India'’ siih- 
sUtute “the Proviroas of India”; and add the follow- 
ing pa-ragraph 

‘it shall also apply in the Provinces of India after 
the separation of Pakistan from India to certificates 
granted before the date of the separation, or after that 
date in proceedings pending at that date in any of the 
territories which on that date constituted Pakistan.” 

<5d;A-~-After ‘‘has been granted’ insert “to 
a resident within an Acceding State by a District 
Judge of that State, or” for “British representative” 
suhstituie “representative of India”, and for “such 
representative ” suhsliitife ‘’such Judge or represen- 
tative”. 

Schedule IV For “whole of British India” szib* 

Biituie “Provinces of India”. 

The Government Trading Taxation Adi 
(III of (1926.) 

Long title, —For “British India” suhBtxiute “the 
Provinces of India.” 

Preamhle,—For “in British India” suhstituie “in 
the Provinces of India”; and for “ of British India” 
suhstituie “'Of India or the Government of any Acced- 
ing State or other Indian State.” 

Section 2. — In sub-section (1) for “ of British 
India” suhstituie “of India’^ and after sub section (1) 
insert 

“(1-A) The provisions of sub-section (1) shall apply 
in relation to the Government of any Acceding State 
or other Indian State as they apply in relation to the 
Government of any part of His Magisty’s Dominions 
exclusive of India”, 

The Indian Faturahsahon Ad, 19;iG* 

-{YII of 192G.) 

Long title and p eamhU—For “British India” suF 
sUkUe “the Provinces of India.” 

Section i.— In sub-section (2), 0}}tit “British Balu- 
chistan and,” 

Section 6,^Omit “Emperor of India.” 

After section 14- A, insert *. — 

Application to cerUf hates granhd before 
^separation of Pahistan.—ThQ provisions of this Act 
shall, after the separation of Pakistan from India, 
continue to apply, as respects the Provinces of India, 
to certificates granted under this Act or the Indian 
Naturalisation Act, 1852, before the said separation by 
the Local Governinent or Provincial Government of 
any Province which or any part of which, was on the 
said separation included in Pakistan and any such 
certificates may after the said separation be revoked as 
respects the Provinces of India accordingly.” 

The Promissory Ffotes (Stamp) Adi d926. 

(XI of 1926.) 

Section I.—In sub-section (2), omit “ British Balu- 
chistan and.” 

The Contempt of Courts Ad, 1926. 

(XII of 1926.) 

Section 3 , — In sub- section (1), after “Letters Patent” 
insert “or by order of the Governor-General under the 
Indian Independence Act, 1947, or the Government 
of India Act, 1935.” 

The Indian Trade Unions Act, 1926 
(XVI of 1926.) 

Long title and preamble, — PV “Britiah India” 
subsUtm “the Provinces of India.” 

Section 1 — In sub-section (2), omit “British Balu- 
chistan and,” 


The Cotton Industry ( Statistics) Act, 1926. 

(XX of 1926.) 

Long title and preamble.-— For “British fudm” 
substitute “the Provinces of Inda.” 

The Indian Bar Gminoih Act, 

(XXXYIII of 1926.) 

Long title and preamble.— For “British India 
stiLute “the Provinces of India.” 

Section 4. — In sub-section (4), for “of Beimai” 
substitute ”of West Bengal.” 

The Indian Forest Ac/, IVU, 

(XVI of 1927.) 

Sertitn 1. — Fur sub-section (2), suhstituU : - 

“(2) It extends to Bombay, West Bengal, the United 
Provinces, Bibar, East Punjab, the Central Provinces 
and Orisa.” 

The Indian LightJ^ouse Act, 1927. 

(XVII of 1927.) 

Long iitle and preamble. -For “British India” suF 
shtute “the Provinces of India.” 

The Hindu Inheritance (Removal of Uisahilihes) 
Act, 1928. 

(XII of 1928.) 

Section l.—ln sub- section (2), omit “British Baluchis- 
tan and.” 

The Hindu Law of Inheritance (Amendment) 
Act, 1929. 

(II of 1929.) 

Section l.—ln sub-section (2), omit “British Balu- 
chistan and.” 

The Indian Soft Coke Cess Act, 1929. 

(VIII of 1929.) 

Throughout the Act, including the preamble and 
long title, for “Bengal” substitute “West Bengal.” 

Section 4.-— In sub-secthns (1) and (2) omit “or 
after the establishment of the Federal Railway Autho* 
rity, to that Authority.” 

The Child Marriage Restraint Ad, 19 W, 

(XIX of 1929.) 

Section l.—ln sub-section (2), omit “British Balu- 
chistan and.” 

The Dangerous Drugs Act, 1930, 

(II of 1930.) 

Long title and preamble. — For “Governor-General 
in Council” substitute “Central Government”, and 
for “British India” substitute “the Provinces of 

India.” 

Section l.—ln sub-section (2), omit “British Balu- 
chistan and.” 

Schedule.— Omit “Emperor of India,” at both places, 

The Indian Sale of Goods Act, 1930. 

(Ill of 1930.) 

Section l.—ln sub section (2), omi/ “British Balu- 
chistan and.” 

The Indian Lac Cess Act, 1930. 

(XXIV of 1930.) 

Section 4 — In clause (v) of sub-section (4), for 
‘Bengal” substitute “West Bengal.” 

The Provisional Collection of Taxes Act, 193 L 
(XVr of 1931.) 

Section 4. — In clause (b) of sub-section (2), omit 
“either Chamber of.” 

The Indian Press (Emergency Powers) Act, 1931. 
(XXHI of 1931.) 

Section I.—In sub-section (2), omit “British Balu- 
chistan and.” 
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The Indian Partnership Act, 1933, 

(IX of 1932 ) 

Section l.—ln sub-section (2)^ omit “Britlali Balu- 
cMsian and.’* 

Section 58 —In sub*section (3), omit ‘‘or the Crown 
Representative.” 

The Foreign Eelaiions Act, 1982, 

(XU of 1932.) 

Long title and preamble. — For “His Majesty’s 
G-overnment” suhsUtute “the Government of India.” 

Section 1.— In suh'seoblon (2) omit “British Balu- 
chistan and.” 

Section 3.— For “His Majesty’s Government” siib‘ 
siitute “the Government of India.” 

The Sugar Industry (Protection) Act, 1932. 

(XIII cf 1932..) 

Long title and preamble. — For “British India” 
substitute “the Provinces of India.” 

Section <3.— For “ Indian Legislature ” substitute 
'‘Central Legislature.” 

The Indian Air Force Act, 1932. 

(XIV of 1932.) 

Section 6. — In clause (15), omit “or the Crown 
Representative.” 

Section 9.— For ‘ a subject of His Majesty or of a 
Prince or Chief in India” substitute “a British subject 
or the subject of an Acceding State.” 

Section 90 . — In sub-section (3) omit “or the Crown 
Representative”; in sub-section (6), for “British eon- 
Bular officer, British Magistrate or other British” suh^ 
stitute “Indian consular officer' or other Indian.” 

The Port Haj Committees Act, 1932. 

(XX of 1932.) ' 

Section 1 . — In sub-section (2), for “Presidencies of 
of Bombay and Bengal” substitute “Provinces of Bom- 
bay and West Bengal.” 

For section 3 substitute:— 

“5. Continuance of Port Eaj Committees of Cal- 
cutta and Bombay. —There shall continue to be a 
committee called the Port Haj Committee of Calcutta 
and a committee called the Port Haj Committee of 
Bombay.” 

Section d.—In clause (c) of sub-section (1), for 
“Chambers of the Bengal Legislature substitute “West 
Bengal Legislative Assembly”, for ‘Chambers of the 
Central Legislature” substitute “Central Legislature” 
for “part of Bengal” substitute “part of West Bengal”, 
and for “Bengal Medical Council” substitute “West 
Bengal Medical Council” ; in sub -clause (ii) of clause 
(c) of sub-section (2), omit “the Chambers of” ; and 
omit sub-sect’on (3), 

Section 6.— In sub-section (1) for “Bombay or Kara- 
chi” substitute “or Bombay.” 

The Tea Districts Emigrant Labour Act, 1932, 


The Indian Wireless Telegraphy Act. 1933, 

(XVII of 1933.) 

Section 1. — In sub section {2), omit “British Balu- 
chistan and.” 

The Murshidabad Estate Administration Act, 1933. 
(XXIIl of 1933.) 

Throughout the Act, except in the second recital of 
the Preamble, for “Bengal” substitute “West Bengal.” 

Preamble, — After the second recital, insert: — 

“And Whereas by virtue of paragraph (2) of Article 
8 of the Indian Independence (Rights, Property and 
Liabilities) Order, 1947, ^the said indenture is, as from 
the date of establishment of the Dominion of India, to 
have effect as if it had been made on behalf of the 
Province of West Bengal, and all rights and liabilities 
which have accrued and may accrue under the said 
indenture, to the extent to which they would have been 
rights or liabilities of the Province of Bengal, are the 
rights and liabilities of the Province of West Bengal ; ” 

Section 1. — In sub-section (2), omit “British Balu- 
chistan and”. 

Section 4. — In clause secondly, omit “or the Secre- 
tary of State” and in clause fourthly, for “Secretary 
of State” substitute “Provincial Government.’* 

Section 5. — In clause (1), omit ‘ the Secretary 
of State or” and for “his repres?ntativa” substitute 
“its representative” and in clause (3), for “Secretary o£ 
State” substitute “Province of West Bengal”. 

The Indian Medical Council Act, 1933, 

(XXVII of 1933.) 

Section 2 In clause f a /or “British Indian Uni- 

versity” substitute “Indian University”, and omit “In 
British India”. 

Section 5. -“In sub-section (1), in clause (b) omit 
“British” and in clause (c) for “a British Indian Uni- 
versity” substitute “an Indian University.” ^ 

Section 5 . — In sub-section (1), for “a British Indian 
University” substitute “an Indian University”. 

Section 11. — In sub-section (1), for “British India” 
substitute “the Provinces of India” and in sub-section 
(2), for “British India” substitute “a Province of 
India’*. 

Section 20. — In sub-section (1), omit “established, by 
Letters Patent of the Crown”. 

The First Schedule, — In the heading for ‘ British 
India” substitute “the Provinces of^ India” and omib 
all entries relating to Punjab University, 

The Second SAedule. — lo the headings /or “British 
India” substitute “the Provinces of India” and after 
the entry relating to New Zealand, insert the following 
entry : — 

“PAKISTAN— 

Punjab University L.M.S, Medicine U West Punjab, 
M.B., and 
M.B.B.S. Surgery 
M.D., 

M.S.” 


(XXII ofG932.) 

Section 2.— In clause (a), for “Cachar and Sylhet” 
substitute “and Cachar”, and in clause (/j, for “British 
India” substitute “any Province of India.” 

The Criminal Law Amendment Act, 1932. 

(XXIII of 1933.) 

Section I.— In sub-section (2), omit “British Balu- 
chistan and.” 

The Children (Pledging of Labour) Aei, 1933. 

(II of 1933.) 

Section I.—Iii sub'section (2), omit “British Balu- 
chistan and.” 


The Reserve Panic of India Act, 1931. 

(II of 1934.) 

Preamble For “British India” “India”, 

Section 1 In sub-section (2), omit “British Balu- 


unisfeau ttuu . , .r ... i, t. 

Section 2. -An clause (o), for “British India ’ sub- 
stitute “the Province”, 

Section 4. —In clause (c) of sub-section (3), for the 
words “British India” at both places where they 
substitute “a Province of India”; and in sub-section (o), 
for the words from “two elected members” to res- 
pective Houses” substitute “three persons elected from 
among themselves by the members of the Central 
Legislature”, 
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Seciion IL-ln sub-section (5), for ‘^Eederar»^^s«&- 
stitute ‘'Central” and omit the Indian Legislature . 

Section 17.— In clause (1) omit “the Secretary of 
State” and “the Federal Railway Authority ; in 
clause (5) omit “the Federal Railway Authority ; and 
in clause (11) omit “the Secretary of State”. 

Section 28.^0mU “of both Houses.” . ^ 

Section 46. —In sub-section (3), omit and the 
Federal Railway Authority”. 

The First Schedule — In paragraph I. for the 
Bombay Presidency, including Sind” substitute “the 
Province of Bombay”, omit “Khairpur” and after 
“Deccan States” insert “and until the 30th day of June, 
1948, the Province of Sind and the State of Khairpur in 
Pakistan” in paragraph II, for ‘Hhe Bengal Presidency, 
Bihar and Orissa” substitute West Bengal, Bihar, 
Orissa” and after “Khasi States” insert “and until the 
30th day of June, 1948, the Province of East Bengal 
in Pakistan” : and in paragraph III, for “the Punjab”, 
substitute “East Punjab”; omit “the North-West 
Frontier Province” and “Baluchistan”, for “the 
Punjab States, excluding Khairpur” substitute * East 
Punjab States” and for “Khaniadhana” substitute md 
Khaniadbana, and until the 30th day of June, 1948, the 
North-West Frontier Province and Baluchistan and 
the States of Bahawalpur,”. 

The Khaddar ( Id ame Protection) Act, 103d. 

(Vni of 1934.) 

Section 1 . — In sub-section (2), omit “British Balu- 
chistan and”. 

The Indian States (Protection) Act, 193d. 

(nil of 1934.) ’ 

Long title and preamble.— For “States in India 
which are under the suzerainty of His Majesty” subs- 
titute “States which have acceded to the Dominion of 
India”. 

Sectmi i.— In sub-section (2), omit “British Balu- 
chistan and”. 

Sections 2 and 3.^ For “State in India” substitute 
“Acceding State”. 

Section d and 6»—For “a State in India” substitute 
an “Acceding State”’ 

The Sugarcane Act, 19 2d. 

(XV of 1934.) 

SecUon 1, --In sub-section (2), omit “British Balu- 
chistan and”, 

The Indian Dock Labourers Act, 1934. 

(XIX of 1934.) 

Long title and preamble. or “British India” subs- 
titute “the Provinces of India”, 

The Indian Carriage by Air Act, I93d. 

(XX of 1934.) 

Long title and preamble. — For “British India” 
substitute “the Provinces of India”- 
Section I . — In sub-section (2), omit “British Balu- 
chistan and”, 

The Indian Ah craft Act, I93d, 

(XXri of 1934.) 

Section I. —In sub-section (2), owii “British Balu- 
chistan and” and for “in British India” substitute 
“in any Province of India”. 

Section 6.— In sub-section (3), omit “each of the 
chambers of”, and for the words from “or where the 
period” to “or both chambers agree”, substitute “that 
Legislature makes any modifications in the rule or 
directs”. 

The Factories Act, 1934. 

(XXV of 1934.) 

Section 2 . — In sub-section (2), omit “British Balu- 
chistan and”. 


Section 3. —Omit the brackets and letter “fa j”, the 
words “in British India” at both places where they 
occur, and the word “and”, immediately before the 

proviso”. 

Section 12 . — In the Explanation, /or '“any Legisla- 
ture in British India” substitute “the Central Legisla- 
ture or of any Legislature in a province”. 

The Petroleum Act, 1934. 

(XXX of 1934.) 

Section I.-— In sub-section (2), omit “British Balu- 
chistan and”. 

The Indian Navy (Discipline) Act, 1934. 

(XXXIV of 1934.) 

Section 3.— In sub-section (2), for the words from 
“as so set forth” to “constituting the Indian Navy” 
substitute “as so .set forth,” “the Indian Navy” has 
the same meaning as in this Act”, 

The First Throughout the Schedule 

except in sections 90- B and 90 -C and except as here- 
inafter expressly provided, :/or “His Majesty’s navy” 
substitute “the Indian Navy” for “ship of^His Majesty” 
substitute “ship of the Indian Navy” for “ships of 
His Majesty ’ substitute -“ships of the Indian Navy” 
and for ‘‘any of His Majesty’s ships” substitute “any 
ship of the Indian Navy”. 

In section 39, for “any of His Majesty’s ships and 
vessels of war” substitute “any of the ships and vessels 
of war of the Indian Navy” : 

In sections 45 and 48, for the words “British India” 
wherever they occur, substitute “India”, 

In section 60, for “fleet or squadron of His Majesty’s 
ships or of one of His Majesty’s ships” substitute “fleet, 
squadron or ship of. theiindian Navy”, and for “some 
other of His Majesty’s ships” substitute “some other 
ship of the Indian Navy”. 

In section 58, in regulation (3), for “two of Majesty’s 
ships” substitute “two ships of the Indian Navy”; in 
regulation (10), for “His Majesty’s ships or vessels” 
substitute “the ships or vessels to the Indian Navy” ; 
m regulation (12) for “His Majesty’s ships” at both 
places, stt6s^iiuifi“the Indian Navy”, and after regula- 
tion (16), insert— 

“(17) References in the foregoing regulations to offi- 
cers of the Indian Navy include officers of the Royal 
Navy who are attached to or serving with, the Indian 
Navy.” 

In section 59, for “one ‘of His Majesty’s ships or 
vessels of war” substitute “a ship or vessel of war of 
the Indian Navy,” 

In section 67, for “British India” substitute “any 
Province of India”, 

In section 70, for “British India” at both places 
substitute “a Province of India”. 

In section 80, for ‘‘British India” substitute “the 
Provinces of India” 

In section 86, for “one of His Majesty’s ships” 
substitute “a ship of the Indian Navy”. 

In section 87, for “any one of His Majesty’s ships” 
substitute “any ship of the Indian Navy”, 

In section 88, for “as His Majesty, His heirs and 
successors, by any Order or Orders in Council shall at 
any time or times direct” substitute “as the Central 
Government may from time to time direct”. 

In sub-section (1) of section 90, for “one of His 
Majesty’s ships” substitute “a ship of the Indian 
Navy”. 

In section 90-B omit “ or of India” at all three 
places. 

In section 90-C, in aub-£ection (1) omit the words, 
“or Burma” wherever they occur, and in sub-seotion (2) 
for “and Newfoundland” substitute “Newfoundland, 
Pakistan and Ceylon”. 
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In section 91, for ‘‘any one of His Majesty’s ships” 
mhstitute “any ship of the Indian Navy”, and for 
**some other of His Majesty’s ships of war” substitute 
some other ship of war of the Indian Navy”. 

In section 96, for “of His Majesty’s ships” substitute 
“ships of the Indian Navy”. 

The Payment of Wages Act, 

(IV of 1936.) 

Section I.— la auh-section (2), omit “British Balu- 
chistan and”. 

The Decrees and Orders Validating Act, 1936, 

(V of 1936.) 

Section 1 — In sub-seotion (2), omit “British Balu- 
chistan and”. 

The Geneva Convention Implementing Act, 1936. 
{XIV of 1936 ) 

Section 1 . — In sub-section (2), omit “British Balu- 
chistan and”. 

The Agricultural Produce (Grading and Market- 
ing) Act, 1937, 

(I of 1937.) 

Section 1,-^For sub-section (2), substitute *, — 

“(2) It extends to all the Provinces of India”. 

The Arbitration (Protocol and Convention) Act, 1937, 
(VI of 1937.) 

Long title and preamble. —For “British India” 
substitute “the Provinces of India”. 

Section I, —In sub-section (2), omit “British Balu- 
chistan and”. 

The Muslim Personal Law (Shariat) Application 
Act, 1937, 

(XXVI of 1937.) 

Long title and preamhle.—For “British India” 
substitute “che Provinces of India”. 

Section I. —In sub-section (2), omit “excluding the 
North-West Frontier Province”. 

Section 3 . — In clause (c) of sub-section (1), for 
■“British India” substitute “a Province of India”. 

Thi Insurance Act, 1938. 

(IV of 1938.) 

Section 8,~la clause (3), for “any Act” substitute 
any Central Act or Act”, for “British India” substitute 
“a Province”, and for “Indian State”; substitute 
“Acceding State or other Indian State” and in sub- 
clause (a) of clause f9), for “other than British India” 
substitute “or State outside the Provinces of India.” 

Section 2‘A For “British India” substitute “the 

Provinces of India,” 

Section 9 In sub-section (2), for “any Indian 

State” substitute “any Acceding State or other Indian 
State,” and for “the Indian State” substitute “that 
State.” 

Section 15 In sub-sections (1) and (3), for “British 

India” substitute “the Provinces of India.” 

Section 31,— In sub-section (2), for “Indian State” 
substitute “Acceding State or other Indian State.” 

Section 36,— For “British India or in an Indian 
State” substitute “India or in a non-acceding Indian 
State.” 

Section 40.— In sub-seotion (l-A), for “Indian State” 
substitute “Acceding State or other Indian State.” 

Section 114 . — In sub-section (3), omit “each of the 
'Chambers oi” and for the words from “or where the 
period” to “or both Chambers agree” substitute “the 
Legislature makes any modification in the rule or 
4irect3.” 

Section 116,— In sub-seotion (1), for “Indian State” 
mbstitute “Acceding State or other Indian State.” 


The Second Schedule In regulation 2 of Part I, 

for “British Indian income-tax” substitute “Indian 
(Central) in^me-tax”; and in the first column of 
Form B, /of^British Indian Taxes” substitute “Indian 
(Central) Taxes.” 

The Third Schedule, — lo regulation 10 of Part I, 
for the words “British Indian” where they first occur, 
substitute “Indian (Central), Indian (State),” and for 
British Indian income tax” substitute “Indian 
Central) income tax”; in the first column of, and Note 
(d) below, Form D and in the first column of FormF 
for “British Indian” substitute “Indian.” 

The Fourth Schedule.— In the first column of, and 
Note (d) below, Form G, for “British Indian” substi- 
tute “Indian.” 

The Indian Tea Control Act, 1938, 

(VIII of 1938.) 

Long title and preamble, — For “British India” 
substitute “the Provinces of India.” 

Section B. — In clause (b) of sub-section (1), for “the 
Surma Valley, the Indian State of Tripura,” substitute 
the Caehar District and the State of Tripura,” and 
omit “the Chittagong Hill Tracts and the District 
of Chittagong”; and in clausa (c) of sub-sootion (1), 
for ‘‘Indian States” substitute “the Acceding States.” 

Section 19.— In sub-section (*2), for “British India” 
substitute “any Province ” 

Section 25.— For “Indian State” substitute “Acced- 
ing State.” 

The Motor Vehicles Act, 1939. 

(IV of 1939.) 

Preamble For “British India” substitute “the 

Provinces of India.” 

Section 9.— In sub-sections (3) and (4), for “Indian 
State” substitute “Acceding State or other Indian 
State." 

Section S<S.— In sub-section (1), for “elsewhere in 
British India’, substitute “in any other Province”; 
and in sub-sections (2) and (5), for “Indian State” 
substitute “Acceding State or other Indian State.” 

Section 43.— In clause (h) of sub-section (3), for 
“Indian State” substitute “Acceding State or other 
Indian State.” 

Section 44, — In the first proviso to sub-seotion (l'| 
omit “in the North West Frontier Province and ” 

Section 92. — In clause (a) of sub-seotion (1), for 
“from British India” substitute “from India.” 

Section 93. — In clause {a) for “Indian State” 
substitute “Acceding State or other Indian State”; 
and in clause (c), for “suoh Indian State or such area 
administered by the Crown Representative” substitute 
“such Acceding State or other Indian State.” 

Section 94.— In sub-seotion {2t omit “(ii) the Crown 
Representative ”, in item (iv), for “any Indian State” 
substitute “any Acceding State or other Indian State,” 
in item (vi) for “British India” substitute “a Province 
of India,” in item (vii), for “Crown Representative” 
substitute “Central Government in the exercise of 
its extra-provincial jurisdiction,” and in item (vLii), for 
/Indian State” substitute “Acceding State or other 
Indian State.” 

The Sixth Schedule.— Omit the entries relating to 
Bengal, North West Frontier Province, Sind and 
Punjab; after the entry relating to Central Provinces 
and Berar, insert: — 

“East Punjab ... E.P.”; 

and after the entry relating to United ProvlnoeSj; 
insert: — 

“West Bengal •"» W.B.” 
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The E^gistraiion of Foreigners Act^ 1939, 
(XTIofl939.) 

Long title and preamble— For ‘‘Bfeish India*’ 
‘‘'tlie Provinces of India.” 

Section 2,— For sub-elauscs (ii) and (iii) of clause (a) 
substitute: ^ 

■‘(ii) a Erifeish subject domiciled in India; or 
(iii) the Ruler or subject of an Acceding State or 
olher Indian State; or.” 

Sechan 6, —In the proviso, oniU “botli Houses of.” 
The Goal Mines Safety {Stowing) Adi 1939, 

(XIX of 1939.) 

Section 1 In Bub-seetion (2) for “the Punjab” 

suhsiihite “East Punjab.” 

The Medical Diplomas Act^ 1939, 

{XXVIII of 1939.) 

Section 3 . — After the words and figures “Govern- 
ment of India Act, 1935,” where they first occur insert 
*‘as originally enacted”; and omit clause (c). 

Section i.-^For “clauses fnj, (h) and fcj” substitute 
“clauses (a) and (h)T 

The Gommercial Documents Evidence Act, 1939. 
{XXX of 1939.) 

The Schedule , — In item 18 of Part I, for “a British 
Consular officer or British or Indian” substitute ‘‘an 
Indian or British Consular officer, or by an Indian or 
British.” 

The Trade Marks Act, 19i0, 

(V of 1940.) 

Sub-section (1) of section 10, sub-section (2) of 
section 21, section 23, sub-section (2) of section 57, 
fiub-section (4) of section 68 and section 82 A— P’or the 
words “Indian State” wherever they occur, substitute 
“Acceding State or other Indian State.” 

Section dd.— In clause (c) of sub section (3), for “a 
country outside British India” substitute ‘*an Acceding 
State or of a country outside India.” 

Section 84 — In clause (11) of sub-section (2), for 
“Indian States” substitute “Acceding States or other 
Indian States.” 

The Agricultural Produce Cess Act, 1940. 
(XXYir of 1940.) 

Section 9. —In sub-section (3), omit “both chambers 
of.” 

The Reciprocity Act, 1943. 

(IX of 1943.) 

Long iiiU and preamble, — For “British India” 
Siihstitute “the Provinces of India”. 

Section .9, —In clause (a) for “British India” swbs- 
iitute “India”. 

The Central Excises and Salt Actj 1944. 

(I of 1944.) 

Preamble, —For ‘British India” substitute “the 
Provinces of India.” 

Section 5 — For “Indian State” substitute “Acced- 
ing State or other Indian State.” 

Section 38 . — In the proviso omit “each of the Cham- 
bers of”, and for the words from “or where the period” 
to “or both Chambers agree” substitute “that Legisla- 
ture makes any modification in the rule or directs.” 
The Indian Gocoanut Committee AcU 1944, 

(X of 1944 ) 

Section 4. — In clause fb), for “Bengal” substitute 
“West Bengal”; and in clause fpj, for “two, substitute 
“three”, for “elected members of the Legislative 
Assembly” substitute “members”, and omit “one shall 
be a person elected from among themselves by the 
elected members of the Council of State.” 

Section 17.— Omit “both Chambers of.” 


The Indian Oilseeds ConwiiUee Act, 1946. 

(IX of 1946.) 

Section 4. — In clause (d), for “Department” at ali* 
three places substitute “Ministry,” and for “Industries 
and Supplies” substitute “Industry and Supply”; in 
clause (e), for “Bengal” suhstitute “West Bengal” and 
for “the Punjab” substitute “East Punjab”; m clau «>0 
(f)t /or “Indian States” suhstitute “Acceding States”; 
m clause (g), for “Bengal” substitute “West Bengal,” 
for “the Punjab” substitute “East Punjab,” and for 
“rest of British India and the Indian States” substitute 
“other Provinces and the Acceding States”; and for 
clause (s) substitute — 

“fsj six persons representing the consumers of oilseed 
products, to be elected from among themselves by the 
members of the Central Legislature;”. 

Section 16,— Omit “both Chambers of.” 

The Explosives (Temporary Provisions) Act, 1947. 

(X of 1947) 

Section 1 In sub-section (2), for “ports of Karachi 

and” suhstitute “port of.” 

The Industrial Lispuies Act, 1947, 

(XIV of 1947) 

Sochon 2. — In clause (a), omit “by the Federal 
Railway Authority”; and in clause (g)^ for “a Govern- 
ment in British India” substitute “the Central Govern- 
ment or a Provincial Government.” 

Section 16, — In sub-section (2), for “Central Legis- 
lative Assembly” substitute “Central Legislature” and 
for “Legislative Assembly may” substitute “Legislative 
Assembly or, as the ease may be, the Central Legis- 
lature.” 

Section 20. — In sub-section (3), after “Legislative 
Assembly”at both places, insert “or Central Legis- 
lature.” 

Ordinances. 

The Essential Sovices (Maintenance) Ordinance, 
1941. 

(XI of 1941) 

Section 3.— For “British India” substitute “India.” 
The Collective Fines Ordinance, 1942, 

(XX of 1942) 

Preamble and sub’scction (1) of section 3, — For 
“British India” suhstitute “India.” 

The Registration of Transferred Companies Ordi- 
nance, 1942, 

(LIT of 1942) 

Long title and preamble, — For “outside British 
India” substitute “outside India,” and for “to British 
India” substitute “to the Provinces of India,” 

Section 2. — In sub-section (1), for “in British Burma” 
suhstitute “in Pakistan, or in Ceylon”, and for “British 
India” at both places; substitute “a Province of India”; 
and in sub-section (4), for the words “British India’"' 
wherever they occur, substitute “a Province.” 

The Military Nursing Services (India) Ordi- 
nance, 1943. 

(XXX of 1943) 

Throughout the Ordinance for “Commander- in Chief 
of His Majesty’s Forces in India” substitute “Comman- 
der-in-Cbief, India.” 

The Post-Office National Saving Certificates Ordi- 
nance, 1944. 

(XLII of 1944) 

Section 4. — At the end of clause {'aj of the second 
proviso to sub-section (1), insert, “or if that area is in 
Pakistan, by the Postmaster-General for such area in 
India as the Central Government may, by general or 
special Order, specify in this behalf,” 
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CTHE] INDIA PROVISIONAL CONSTITUTION 
(THIRD AMENDMENT) ORDER, 1948. 

(G. G. 0. 38, dated 31-3'1948) 


BSSd 


Whereas in tbe exercise of the powers conferred by 
Eection 9 of the Indian Independence Act, 1947, the 
Goyemor-General was pleased to make the India (Pro- 
visional Constitution) Order, and other orders providing 
for adaptations and modilBoations of the Government of 
India Act, 1935; 

And whereas it appears to tbe Governor-General 
to be expedient to make certain further modifications 
of tbe said Government of India Act, 1935; 

and whereas sub-section (5 j of section 19 of the 
Indian Independence Act, 1947, provides that any 
power conferred by that Act to make any order in- 
cludes power to vary any order previously made in the 
exercise of that power; 

NOAV, THEREFORE, in tbe exercise of the powers eon- 
ierred on him as aforesaid and of all other powers 
enabling him in that behalf, the Governor-General is 
pleased to make the following Order; — 

1. (l) This Order may be cited as the India Pro- 
visional Constitution (Third Amendment) Order, 1948. 

• ( 2) It shall come into force at once, 

2. In this Order, “the Act” means the Government 
of India Act, 1935, as adapted by the India (Provisional 
Constitution) Order, 1947, and subsequent orders. 

3. In section 28 of the Act, for the words “members 
of the Indian Legislature,” the words members of the 
House of Commons of the Parliament of the United 
Kingdom” shall be substituted. 

4. In section 29 of the Act, for the words beginning 


with the words “allowances at such rates” and ending 
with the words “Indian Legislature” the following 
shall be substituted, namely; — 

“the rules relating to allowances and other matters 
which immediately before the establishment of tbe 
Dominion were applicable to members of tbe Legislative 
Assembly of the Indian Legislature shall apply to 
members of the Dominion Legislature subject to such 
modificatioDS as may from time to time be made there- 
in by the Governor-General,” 

5. To section 91 of the Act, the following proviso 
shall be added, namely; — 

“Provided that the Governor General may at any 
time by Order — 

faj direct that the whole or any specified part of 
an excluded area shall become, or become part of, a 
partially excluded area; 

(b) direct that the whole or any specified part of 
a partially excluded area shall cease to be a partially 
excluded area or a part of such an area; 

(c) alter, but only by way of rectification of 
boundaries, ^ny excluded or partially excluded area; 

(d) on any alteration of tbe boundaries of a Pro- 
vince, or the creation of a new Province, declare any 
territory not previously included in any Province to be, 
or to form part of, an excluded area or a partially 
excluded area, and any such Order may contain such 
incidental and consequential provisions as appear to the 
Governor-General to be necessary and proper.” 


[THE] INDIAN RAILWAYS ACT (ADAPTATION) ORDER, 1948. 
(G. G. 0. 36, dated 11 2-1948.) 


In the exercise of the powers conferred by section 9 
of the Indian Independence Act, 1947, and of all other 
powers enabling him in that behalf, the Governor- 
General is pleased to make the following Order:— \ 

1. (1) This order may be cited as the Indian Rail- 
ways Act (Adaptation) Order 1948. 

(2) It shall come into force at once. 

2. The Indian Railways Act, 1890, shall, until repeal- 
ed or altered or amended by a competent legislature, in 
its application to the Dominion of India or any part or 
parts thereof be subject to the adaptations directed in 
the Schedule to this Order. 

3. The provisions of this Order shall have effect not- 
withstanding anything to the contrary contained in the 
India (Adaptation of Existing Indian Laws) Order, 
1947. 

THE SCHEDULE. 

Adaptations of the Indian Railways Act, 1890. 

Throughout the Act, for “safety controlling autho- 
rity”, “Central Government” and for “Federal 

Railway Authority”, substitute “Central Government.” 

Section l,~For sub-section (2), substitute:-^ 

“(2) It extends to all the Provinces of India, and 
applies also to all British subjects within the Acceding 
States, and to all British subjects domiciled in India 
wherever they may be.” 

Section 3. — In clause (3) omit “in British India”; 
in clause (6), omitt “Native” at both places; omit clauses 
(20) and (21); and for clause (22), substitute:-- 

”(22) ‘the general controlling authority’ means, in 
relation to a minor railway wholly situate in a Pro- 
vince, the Provincial Government, and in relation to 
any other railway, the Central Government.” 

Section 42, — In clause (f) of the proviso to sub- 


section (4), for “make their order”, substitute “makes 
its order.” 

Sccfioft 455.— In sub-section (2), for “that Authority” 
substitute “the Central Government.” 

Scciion 46 . — In sub-sections (1) and (2), for “appro- 
priate authority,” substitute “general controlling autho- 
rity,” and omit sub-section (3). 

Omit section 46B. 

Section 47. — In sub-section (3), after “general con- 
trolling authority and”, insert “where that authority is 
not the Central Government, also of”, and in clause (a) 
of the proviso, omit “the same as”; and for sub-seetioa 
(4), substitute: — 

“(4) Without prejudice to the provisions of section 
21 of the General Clauses Act, 1897, any rule made 
under this section may be cancelled — 

(a) where the general controlling authority con- 
cerned is the Central Government, by that Government; 
and 

(h) where that authority is not the Central 
Government, by that authority with the sanction of the 
Central Government; 

Provided that the Central Government shall not refuse' 
its sanction to the cancellation of any rule unless it 
appears to it to be necessary so to do for the purpose of 
securing safety.” 

In sections 49, 50, 51 and 51- A, omit “not being a 
company for which the Statute 43 and 42 Viet , Chap. 
41 provides.” 

Seotion 90, — For “where the safety controlling 
authority is diSerent from the general controlling 
authority”, substiMe “where the general controlling 
authority is not the Central Government.” 

Section 140. — Omit “Native”. 

Section 146.— Omit “Native”. 
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TO COORQ) ORDER, 1948. 

(S. O. 3, dated 28-2 1918) 


WhbEEAS it has been agreed between the Govern- 
ment of India and the Government of Madras that the 
Jacisdiotion of the High Court of Judicature at Madras 
may be extended to the Chief Commissioner’s Province 
of Ooorg; 

Now, THEREFOEE, in the exercise of the powers 
conferred by sub- section (1) of section 230 of the 
Government of India Act, 1935, as adapted by the 
India (Provisional Constitution) Order, 1947, the 
Governor-General is pleased to make the following 
Order:— 

1, This Order may be cited as the Madras High Court 
(Extension of Jurisdiction to Ooorg) Order, 1948. 

2, As from the first day of April, 1948 (hereinafter 
referred to as “the appointed day”),— 

(a) the jurisdiction of the High Court of Judi- 


cature at Madras shall extend to the whole of the Chief 
Commissioner’s Province of Coorg; 

(b) the Court of the Judicial Commissioner oiCoor^^ 
established by the Coorg Courts Regulation, 1901 (Beg, 
No. 1 of 1901), shall cease to function and all its powers, 
authority and jurisdiction shall be exercisable by iho 
said High Court; 

(c) ail proceedings pending in the Coart of tho 
Judicial Commissioner of Coorg immediately before the 
appointed day shall stand transferred by virtue of this 
Order to the said High Court; 

(d) any order made before the appointed day by the 
Court of the Judicial Commissioner of Coorg shall for 
all purposes have effect, not only as an order of that 
Court, but also as if it were an order made by the said 
High Court. 


[THE] ORISSA HIGH COURT ORDER, 1948. 
(S. 0. 10, dated 


Whereas the Orissa Legislative Assembly have on 
the third day of March, 1948, presented an address to 
the Governor of Orissa for submission to the Governor- 
General that a High Court be constituted for the 
Provinoa of Orissa and the said address has been submit- 
ted to the Governor-General; 

NOW, THEREFORE, in the exercise of the powers 
conferred by sub-section (1) of section 229 of the Gov- 
ernment of India Act, 1935, as adapted by the India 
Provisional Constitution (Amendment) Order, 1948, the 
Governor-General is pleased to make the following 
Order 

1. (1) This Order may be cited as the Orissa High 
Court Order, 1948, 

(2) It shall come into force on the date of its publica- 
tion in the Gazette of India. 

2. (1) The Interpretation Act, 1889^, applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an Act of Parliament, 

(2) In this Order “the Act” means the Government 
of India Act, 1935, as for the time being in force in the 
Dominion of India. 

a. (1889) 62 & 53 Viet , c. 63. 

3. (1) As^ from the ^[twenty-sixth day of July, 
1948] (hereinafter referred to as “the prescribed day” 
there shall be a High Court for the Province of Orissa 
which shall be a court of record and shall consist of a 
Chief Justice and such other judges as the Governor- 
General rnay from time to time whether before or after 
the prescribed day, appoint in accordance with the 
provisions of section 220 of the Act ; 

Provided that any appointment so made before the 
prescribed day shall not take effect till the prescribed 
day. 

(2) The said High Court is hereinafter referred to 
as “the High Court of Orissa”. 

[a] Substituted for the words “fifth day of July” by 
the Orissa High Court (Amendment) Order, 1948. 

4. The High Court of Orissa shall have, in respect 
of the territories for the time being included in the 
Province of Orissa, all such original, appellate and 
other jurisdiction as under the law in force immediately 
before the prescribed day is exercisable in respect of 
the said territories or any part thereof by the High 
Court in Patna. 

5. (l) The High Court of Orissa shall have the like 
power to approve, admit, enroll, remove and suspend 
advocates and attorneys and to make rules with res- 


pect to advocates and attorneys as are under the law 
in force immediately before the prescribed day, exercis- 
able by the High Court in Patna. 

(2) The right of audience in the High Court of 
Orissa shall be regulated in accordance with the like 
principles as immediately before the prescribed day are 
in force with respect to the right of audience in the 
High Court in Patna : 

Provided that subject to any rule made or direction 
given by the High Court of Orissa in the exercise of 
the powers conferred by this Article any person who 
immediately before the prescribed day, is an advocate 
entitled to practice or an attorney entitled to act in the 
High Court in Patna shall be recognised as an advocate 
or an attorney entitled to practice or to act, as the 
case may be, in the High Court of Orissa. 

6. Subject to the provisions of this Order, the law in. 
force immediately before the prescribed day with res- 
pect to practice and procedure in the High Court in 
Patna shall, with the necessary modifications, apply in 
relation to the High Court of Orissa and accordingly 
that High Court shall have all such powers to make 
rules and orders with respect to practice and procedure 
as are immediately before the prescribed day exercisable 
by the High Court in Patna: 

Provided that any rules or orders which are in force 
immediately before the prescribed day with respect to 
practice and procedure in the High Court in Patna 
shall, until varied or revoked by rules or orders made 
by the High Court of Orissa apply with the necessary 
modifications in relation to practice and procedure in 
the High Court of Orissa as if made by that Court. 

7. fi] The High Court of Orissa shall have a seal of 
such form and design as the Chief Justice may direct. 

(2) The law in force immediately before the pres- 
cribed day with respect to the custody of the seal of 
the High Court in Patna shall, with the necessary 
modifications, apply with respect to the custody of the 
seal of the High Couit of Orissa. 

8. The law in force immediately before the prescri- 
bed day svith respect to the form of writs and other 
processes used, issued or awarded by the High Court in 
Patna shall, with the necessary modifications, apply 
with respect to the form of writs and other processes 
used, issued or awarded by the High Court of Orissa. 

9. The law in force immediately before the prescribed 
day relating to the powers of the Chief Justice, single 
judge and division courts of the High Court in Patna 
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and with reapeet to all matters ancillary to the exercise 
of those powers, shall, with the necessary modifications, 
apply in relation to the High Court of Orissa. 

10. The High Court of Orissa and the judges and 
division courts thereof shall sit at such places in the 
Province of Orissa as the Chief Justice may with the 
approval of the Governor of Orissa appoint. 

11. The law in force immediately before the pres- 
onbed day relating to appeals to His Majesty in Coun- 
cil or to the Federal Court from the High Court in 
Patna and the judges and division courts thereof shall 
with the necessary modifications apply in relation to 
the High Court of Orissa. 

12. (l) Except as hereinafter provided the High 
Court in Patna shall, on and after the prescribed day, 
have no jurisdiction in respect of the Province of 
Orissa. 

( 2 ) Notwithstanding anything contained in para- 
graph (1) of this Article or in Article 4, — 

(a) the High Court in Patna shall have the like 
jurisdiction to hear and determine any appeal from, 
or to review, any order of a Judge of that High Court, 
whether on its original or appellate side, as if this 
order had not been made, and the High Court of Orissa 
shall have no jurisdiction to hear or determine any 
such appeal or to review any such order ; and 

(b) the High Court in Patna shall have the like 
jurisdiction to bear and dispose of any application for 
leave to appeal to His Majesty in Council or the Fede- 
ral Court from an order of that High Court as it would 
have if this order had not been made, and the High 
Court of Orissa shall have no jurisdiction to hear or 
dispose of any such application. 

(B) All proceedings pending in the High Court in 


Patna immediately before the prescribed day, other 
than proceedings with respect to which that High 
Court retains jurisdiction by virtue of paragraph (2) of 
this Article, shall, where the court of origin is situated 
in the Province of Orissa, stand transferred by virtue 
of this order to the High Court of Orissa. 

(4i) Any order made by the High Court in Patna — 

("nj in any proceedings with respect to which thau 
High Court retains jurisdiction by virtue of paragraph 
(2) of this Article, or 

(b) before the prescribed day in any proceedings 
transferred to the High Court of Orissa by virtue of 
paragraph (3 ) of this Article, 

shall for all purposes have eSeot, not only as an order 
of the High Court in Patna,, but also as an order made 
by the High Court of Orissa. 

(5) For the purposes of this Article, proceedings shall 
he deemed to be pending in a court until that court 
has disposed of all issues between the parties, includ- 
ing any issues with respect to the taxation of the costa 
of the proceedings. 

(6) Keferenees in this Article to a High Court shall 
be construed as including references to a judge or divi- 
sion court thereof and references to an order made by 
the court or a judge shall be construed as including 
references to a sentence, judgment or decree passed or 
made by that court or judge. 

13. Nothing in this Order shall prejudice the appli- 
cation to the High Court of Orissa of any relevant 
provisions of the Act, and this Order shall have efieot 
subject to any provision that may be made on or after 
the prescribed day with respect to that High Court by 
any legislature or authority having power to make such 
provision. 


[THE] UNITED PROVINCES HIGH COURTS (AMALGAMATION) ORDER, 1948. 

(S, 0. 17, dated 19^7-im), 


Whereas both Chambers of the Legislature of the 
United Provinces have presented addresses to the 
Governor of that Province to amalgamate the High 
Court in Allahabad and the Chief Court in Oudh, and 
the said addresses have been submitted to the Governor- 
General; 

Now, THEREFORE, in the exercise of the powers 
conferred by section 229 of the Government of India 
Act, 1935, and of all other powers enabling him in that 
behalf, the Governor-General is pleased to make the 
following Order*. — 

1. (ij This order may be cited as the United Pro- 
vinces High Courts (Amalgamation) Order, 1948, 

(2) It shall come into force on the date of its publi- 
cation in the Gazette of India, 

2. (l) In this Order,— 

“the Act’’ means the Government of India Act, 1935, 
as for the time being in force in the Dominion of India; 

“appointed day” means the twenty-sixth day of 
July, 1948; and 

“existing High Courts” means the High Courts re- 
ferred to in section 219 of the Act as the High Court 
in Allahabad and the Chief Court in Oudh. 

(2) The Interpretation Act, 1889, applies for the 
interpretation of this Order as it applies for the inter- 
pretation of an act of Parliament. 

3. As from the appointed day, the High Court in 
Allahabad and the Chief Court in Oudh shall be 
amalgamated and shall constitute one High Court by 
the name of the High Court of Judicature at Allaha- 
bad (hereinafter referred to as “the new High Court”). 

4. (1) Every person who, immediately before the 
appointed day, is a permanent judge of either of the 


existing High Courts shall as from that day be a per- 
manent judge of the new High Court. 

(2) Every person who, having been appointed an 
additional judge of either of the existing High Courts 
for a term extending beyond the appointed day, is im- 
mediately before that day an additional judge of that 
High Court, shall as from that day be an additional 
judge of the new High Court, and shall be deemed to 
have been so appointed until the expiration of the 
said term. 

(3) Every person who, immediately before the 
appointed day, is an acting judge of either of the 
existing High Courts shall as from that day be an 
acting judge of the new High Court, and shall be 
deemed to have been so appointed under sub-section 

of section 222 of the Act, 

5. (1) The person who, immediately before the 
appointed day, is the Chief Justice * of the High Court 
in Allahabad shall be the Chief Justice of the new 
High Court. 

(2) The other persons who by virtue of paragraph 
(1) of Article 4 of this Order become permanent judges 
of the new High Court shall rank in that Court in the 
following order, namely; — 

Firstly, the former Chief Judge of the Chief Court 
in Oudh and the former puisne judges of the High 
Court in Allahabad, according to the priority of their 
respective appointments as such Chief Judge or puisne 
Judge, and 

secondly, the former puisne judges of the Chief 
Court in Oudh, according to the priority of their res- 
pective appointments m that Court. 
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(3) The persons who by virtue oC paragraphs (2) and 
(3) of Article 4 of this Order become additional judges 
and acting judges of the new High Oourt shall rank in 
that Oourt according to the priority of their respective 
appointments as additional judges or acting judges in 
either of the existing High Courts. 

6, Every person who, immediately before the ap- 
pointed day, is an oifieer or servant of either of the 
existing High Courts shall as from that day be an 
officer or servant, as the case may be, of the new High 
Court, and shall be deemed to have been appointed to a 
corresponding office or post in the new High Oourt on 
the same terms and conditions of service (or on terms 
and conditions as similar thereto as the changes effect- 
ed by this Order may permit) as wore applicable to 
him immediately before the appointed day: 

Provided that nothing in this Article shall be deem- 
ed to prevent the Chief Justice of the new High Court 
from altering the designation or the duties of any 
office or post. 

7, fij The new High Court shall have, in respect of 
the whole of the United Provinces, all such original, 
appellate and other jurisdiction as, under the law in 
force immediately before the appointed day, is exer- 
cisable in respect of any part of that Province by 
either of the existing High Courts. 

(ii) The new High Court shall also have inrespect 
of any area outside the United Provinces all such ori- 
ginal, appellate and other jurisdiction as under the 
law in force immediately before tbe appointed day is 
exercisable in respect of that area by the High Oourt 
in Allahabad. 

S, (1) The new High Court shall have the like 
powers to approve, admit, enrol, remove and suspend 
advocates and attorneys, and to make rules with res- 
pect to advocates and attorneys, in the whole of the 
United Provinces as are, under the law in force im- 
mediately before the appointed day, exercisable by either 
of the existing High Courts. 

(2) The right of audience in the new High Court 
shall be regulated in accordance with the like princi- 
ples as, immediately before the appointed day, are in 
force with respect to the right of audience in the High 
Court in Allahabad. 

Provided that, subject to any rule made or direction 
given by the new High Court in the exercise of the 
powers conferred by this Article, any person who, im- 
mediately before the appointed day, is an advocate en- 
titled to practise or an attorney entitled to act in either 
of the existing High Courts, shall be recognised as an 
advocate or an attorney entitled to practise or to act, 
as the case may be, in the new High Court. 

^[Provided further that notwithstanding the amalga- 
mation of the existing High Courts all undertakings 
given by persons who have held office as Judges of 
either of the existing High Courts or of the new High 
Court not to practice as advocates within the jurisdic- 
tion of either of the existing High Courts shall be 
deemed to continue in force, and the Chief Justice 
shall issue directions prohibiting from practice as advo- 
cates such persons to such extent as may be appropriate 
having regard to the terms of their undertakings, and 
for this purpose the said undertakings shall be cons- 
trued as applicable to the new High Court.] 

[a.] Added by para. 2 of the United Provinces 
High Courts (Amalgamation) (Amendment) Ofder.1948. 
[4-1M948]. 

9. Subject to the provisions of this Order, the law in 
force immediately before the appointed day with res- 
pect to practice and procedure in the High Court in 
Allahabad shall, with the necessary modifications apply 
4n relation to the new High Court, and accordingly 
that High Court shall have all such powers to make 


rules and orders with respect to practice and procedure 
as are immediately before the appointed day exercisa- 
ble by the High Court in Allahabad: 

Provided that any rules or orders wliich are in force 
immediately before the appointed day with n spect to 
practice and procedure in the High Court in Allahabad 
shall, until varied or revoked by rules or orders made 
for tbe new High Court, apply with the necessary modi- 
fications in relation to practice and procedure in the new 
High Court as if made by that Court: 

Provided further that the Chief Justice may, in his 
discretion, order that any rules or orders which were 
in force immediately before the appointed day with 
respect to practice and procedure in the Chief Court in 
Oadh shall, until varied or revoked by new rules or 
orders made for the new High Court, apply with the 
necessary modifications in relation to practice and 
procedure in the new High Oourt sitting at Luoknowu 

10. Any rules or orders which, having been made by 
either of the existing High Courts for regulating the 
practice and procedure of, or otherwise exeroiaing 
control over, courts subject to its superintendence, shall* 
until varied or revoked by rules or orders made by the 
new High Court continue to apply with the necessary 
modifications in relation to the said subordinate courts, 

11. (1) The new High Oourt shall have a seal of such 
form and design as the Chief Justice may direct, 

(‘A) The law in force immediately before the appoint- 
ed day with respect to the custody of the seal of the 
High Court in Allahabad shall, with tbe necessary 
modifications, apply with respect to the custody of the 
seal of the new High Court. 

12. The law in force immediately before the appoint- 
ed day with respect to the form of writs and other pro- 
cesses used, issued or awarded by the High Court in. 
Allahabad shall, with the necessary modifications, 
apply with respect to the form of writs and other pro- 
cesses used, issued or awarded by the new High Oourt. 

13. The law in force immediately before the appoint- 
ed day relating to the powers of the Chief Justice, 
single judges and division courts of the High Oourt in 
Allahabad and with respect to all matters ancillary to 
the exercise of those powers shall, with the necessary 
modifications, apply in relation to the new High Oourt. 

14. Tbe new High Court, and the judges and divi- 
sion courts thereof, shall sit at Allahabad or at such 
other places in the United Provinces as the Chief 
Justice may, with the approval of the Governor of the 
United Provinces, appoint: 

Provided that unless the Governor of the United 
Provinces with the concurrence of the Chief Justice 
otherwise directs, such judges of the new High Courts 
not less than two in number, as the Chief Justice may, 
from time to time nominate, shall sit at Lucknow in 
order to exercise in respect of cases arising in such 
areas in Oudh as the Chief Justice may direct, the 
jurisdiction and power for the time being vested in the 
new High Oourt: 

Provided further that the Chief Justice may in his 
discretion order that any case or class of eases arising 
in the said areas shall be heard ai Allahabad. 

15. The law in force immediately before the appoint- 
ed day relating to appeals to His Majesty in Council or 
to the Ee(ileral Court from the High Court in Allahabad 
and the judges and division courts thereof shall, with 
the necessary modifications, apply in relation to the 
new High Oourt. 

16. (1) All proceedings which, imme(5iately before 
the appointed day, are pending in either of the exist- 
ing High Courts shall, by virtue of this Order, stand 
transferred to the new High Court and shall be con- 
tinued as if they had been proceedings instituted in 
that High Oourt. 
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(2) Any order made by either of the existing High 
Courts in any such profleedings as aforesaid shall for 
all purposes have eSect, not only as an order of that 
Court, but also as an order made by the new High 
Court, 

17. As from the appointed day,— 

(a) the Letters Patent of Hia Majesty dated the 17th 
March, 1866, establishing the High Court of Judica- 
ture for the North-Western Provinces and Chapter II 
of the Oudh Courts Act, 1925 (U. P. Act IV of 1925), 
shall cease to have effect except for the purpose of cons- 
•tcuing, or giving effect to, the provisions of this Order; 

(h) the Government of India (High Court Judges) 
“Order, 1937, shall be farther amended as follows: — 

(%) in the First Schedule, in the entry relating to the 
High Court at Allahabad, for the figures “12’' 
the figures “21” ahail be substituted, and the 


entry relating to the Chief Court of Oudh shall 
be omitted; and 

(%i) in the Second Schedule, the entry relating to 
the Chief Court of Oudh shall be omitted, and 
in the Note^ the words “a Chief Judge and an 
acting Chief Judge” shall be omitted ; and 
(c) references in any Indian law to either of the 
existing High Courts by whatever name shall, unless 
the context otherwise requires, be construed as re- 
ferences to the ^ew High Court. 

18, Nothing in this Order shall prejudice the appli- 
cation to the new High Court of any relevant provi- 
sions of the Act, and this Order shall have effect 
subject to any provisions that may be made on or 
after the appointed day with respect to the new High 
Court by any Legislature or authority having power to 
make such provision. 


V,- CIVIL PROCEDURE CODE, 1908. 
PROVINCIAL AMENDMENTS. 


ALLAHABAD 

ORDER XXL 

(1) In Buie 131 iifisart the following words between 
the words “judgment-debtor” and the words “issue a 
notice,” namely ; — 

“which has been attached under Bale 46 of this 
Order.” 

(2) la Buie 133, d&Uie the words “upon the notice ” 

(3) In Buie 134 delete the words “or sought to be at- 
tached”. 

-Notin. No. 2891/YIID-85 dated 6-5-1948. 


BOMBAY 

ORDER XLV. 

In Rule 3 sub-rule (2) delete the words “unless it 
thinks fit to refuse-the certificate,” 

— Bom. Govt. Gazette, 1945, Part lV-0 Page 938 
[29-11-1945.] 

ORDER XLV. A. 

Insert the following new order after Order XLV«; — 
“ORDER XLV-A. 


ORDER XXVir. 

Add the following as new Buie 10 ; — 

“10, Where the Crown undertakes the defence of a 
suit against a public officer, the Crown shall, for the 
purposes of execution and satisfaction of the decree be 
deemed to be the decree-holder or the judgment-debtor, 
as the case may be, with respect to the amount of cost 
only decreed in favour of or against the public officer.” 

— Notfa. No. 2820A dated 4-5-1948. 


ORDER XLII. 

(1) For the proviso to Buie 1 suhstUute the fol- 
lowing 

“Every memorandum of appeal from an appellate de- 
cree shall be accompanied by a copy of the decree ap- 
pealed from and unless the Court sees fit to dispense 
with either or all of them : 

(1) a copy of the judgment on which the said decree 
is founded ; 

(2) a copy of the judgment of the Court of first in- 
stance ; and 

(3) a copy of the finding of the civil or the reve- 
nue Court as the case may be where an issue is remitted 
to such Court for decision.” 

— Notfn. No. 3922/YriD-107 dated 18/21-6-1948. 

ORDER XLV. 

Add the following as a new rule 

“17. The provisions of sub-rules (1) and (2) of 
Buie 15 and the provisions of Rule 16 shall apply mw- 
tatis mutandis to the execution of decrees or orders 
for coats passed by the Federal Court in appeals from 
the High Court,” 

-Notfn. No. 3922iYIID-107 dated 18/21-6-X948, 


Enforcement of orders of i the Federal Court. 

1. The provisions of sub-rules and ('.SJ of Rule 15 
Procedure to 


and the provisions of Buie 16 of 
Order XLV shall apply, muta- 
tis mutandis, to the execution 
of decrees or orders for costs pas- 
the Federal Court in appeals from the High 


force orders of Fede- 
ral Court. 


sed by 
Court.” 

— Bom. Govt. Gazette, 1947, Part lY-C, Page 469 
[17-9-1947 ] 


SCH. I, APP. G. 

Add the following as a note to Form No. 2 and Form 
No. 3 

“Note. — Unless appropriately altered, the printed 
form binds the surety only to an immediate appeal 
from the decree mentioned ia the bond and does not 
cover any obligation in respect of any further appeal.” 

In the beginning of Form No, 3, for the words “this 
security bond on stay of execution of decree executed 
by” the following words shalLbe suhstituted, namely, 
“This security bond on order being made for execution 
of decree executed by”. 

— Bom. Govt. Gazette, 1945, Part lY-C, Page 938 
[29-11-1945.] 


Number X.1614/48. — The following rules have been 
made by the High Court of Judicature at Bombay, in 
exercise of the powers conferred by section 122 of the 
Code of Civil Procedure, Act Y of 1908, and have re- 
ceived the previous approval of the Government of 
Bombay. The rules are published for general informa- 
tion under section 127 of the Civil Procedure Code, 
and they shall come into force from the date on which 
the City Civil Court Act comes into force [The Bom* 



8894 


CIVIL P. 0., 1908 (PROVINCIAL AMENDMENTS) 


[ APP] 


bay City Civil Court Act came into force on 16-8’ 
1948.] — 

Rule I (Amendment of Order V, Rule 5). 

In the proviso to Rule 5 of Order V, Civil Procedure 
Code of 1908, the words “the Bombay City Civil Court 
or by” shall be inserted between the words “every suit 
heard by” and “ a Court of Small Causes.” 

Rule II (Amendment of Order VX, Buie 15(1). ) 

In sub-rule fij of Rule 15, Order^I of the Civil 
Procedure Code, 1908, in so far as it applies to the 
Bombay City Civil Court, there shall be substituted a 
comma for the full stop, and the following shall be 
added at the end of the sub-rule. 

"Within the local jurisdiction, before one of the Offi- 
cers of the Court empowered to administer oath, and 
elsewhere in India, before the Officer indicated by 
section 139 of the Code.” 

RULE III (Addition of Rules 13 to 22 in Order 
VHI). 

The following Rules 13 to 22 shall be added after 
Rule 10 (12?) in Order VIII of the Civil Procedure 
Code, 1908, under the heading "counterclaim” ; and 
they shall apply only to proceedings taken in the Bom- 
bay City Civil Court : — 

‘'COUNTERCLAIM. 

13. A defendant in a suit in addition to his right of 
pleading a set ofi under Order VIII, Rule 6 of the Code 
of Civil Procedure, may set up by way of counterclaim 
against the claims of the plaintifi any right or claim in 
respect of a cause, of action accruing to the defendant 
either before or af^er the filing of the suit but before 
the defendant has delivered his defence and before the 
time limited for delivering bis defence has expired, 
whether such counterclaim sounds in damages or not, and 
such counterclaim shall have the same effect as a cross 
suit so as to enable the Court to pronounce a final judg- 
ment in the same suit, both on the original and on the 
counterclaim, and the plaintiff (if so advised) shall be 
at liberty to file a written statement in answer to the 
counterclaim of the defendant within four weeks after 
service upon him or his pleader of a copy of the defen- 
dant’s counterclaim ; and the Court or Judge may on 
the application of the plaintiff before trial, if in the 
opinion of the Court or Judge such counterclaim can- 
not be disposed of in the pending suit or ought not to 
be allowed, refuse permission to the defendant to avail 
himsels thereof, and require him to file a separate suit 
in respect thereof. 

14. Where any defendant seeks to rely upon any 
grounds as supporting a right of counterclaim, he shall 
in hia written statement state specifically that he does 
BO by way of counterclaim. 

15. Where a defendant by a written statement sets 
up any counterclaim which raises questions between 
himself and the plaintiff along with any other persons, 
he shall add to the title of his written statement a fur- 
ther title similar to the title in a plaint setting iorth 
the names of all the persons who, if such counterclaim 
were to be enforced by cross-suit, would be defendants 
to such cross-suit and shall deliver copies of his written 
statement to such of them as are parties to the suit 
within the period within which he is required to deliver 
it to the plaintiff. 

16. Where any such person as in the last preceding 
rule mentioned is not a party to the suit, he shall be 
summoned to appear by being served with a copy of 
the written statement and such service shall be regu- 
lated by the same rules as are herein or under the Civil 
Procedure Code contained with respect to the service of 
a writ of summons. 

17. Any person not a defendant to the suit, who is 
served with a written statement and counterclaim as 


aforesaid, must appear thereto as if he had been seived 
with a writ of summons to appear in a suit. 

18. Any person named in a written statement as a 
party to a counterclaim thereby made, may deliver a 
reply within the time, within which ho might deliver a 
written statement if it were a plaint. 

19. Where a defendant sets up a counterclaim, if 
the plaintiff or any other person named in manner 
aforesaid as party to such counterclaim, contends that 
the claim thereby raised ought not to be disposed of by 
way of counterclaim but in an independent suit, he 
may, at any time before reply apply to the Court or a 
Judge for an order that such counterclaim may be ex- 
cluded and the Court or a Judge may, on the hearing 
of such application mabe such order as shall be just. 

20. If in any case in which the defendant sets up a 
counterclaim, the suit of the plaintiff is stayed, discon- 
tinued or dismissed, the counterclaim may neverthe- 
less be proceeded with. 

21. If the defendant to the counterclaim makes 
default in putting in a reply to the counterclaim, the 
defendant in the suit who is the plaintiff to the 
counterclaim may, in such cases, get the suit set down 
cn motion for ju(lgment on the counterclaim, and such 
judgment shall be given as the Court shall consider 
him to be entitled. 

22. Where in any suit a set off or counterclaim is 
established as a defence against the plaintiff’s claim 
the Court or a Judge may, if the balance is in favour 
of the defendant, give judgment for the defendant for 
such balance, or may otherwise adjudge to the defen- 
dant such relief as he may be entitled to upon the 
merits of the case.” 

Rule IV. (Addition of Rules 23 to 30 in 

Order VIII). 

The following Rules 23 to 30 shall be added after 
Ru’e 20 (22?) in Order VIII of the Civil Procedure 
Code, 1908 under the heading “Third Party Proce- 
dure”; and they shall apply only to proceedings taker 
in the Bombay City Civil Court:— 

“Third Party procedure. 

23. (1) Where in a suit a defendant claims as against 
any person not already a party to the suit (hereinafter 
called the third party)— 

(a) that he Is entitled to contribution or indemnity, 

or 

(b) that he is entitled to any relief or remedy relating 

to or connected with the original subject-matter 
of the suit and substantially the same as some 
relief of remedy claimed by^the plaintiff, or 

(c) that any question or issue relating to or con- 

nected with the said subject-matter is substan- 
tially the same as some question or issue arising 
between the plaintiff and the defendant and 
should properly be determined not only as 
between the plaintiff and the defendant but as 
between the plaintiff and the defendant and the 
third party or between any or either of them, 
he may by leave of the Court or a Judge, issue a 
notice (hereinafter called the third party notice) to that 
effect, sealed with the seal of the Court. Such notice 
shall be filed with the Registrar and a copy thereof 
served on such person according to the rules relating to 
the service of writs of summonses. 

(2) The notice shall state the nature and grounds of 
the claim or the nature and extent of any relief or 
remedy claimed or the nature of the question or issua 
sought to he determined, and shall, unless otherwise 
ordered by the Court or a Judge, be served on the third 
party within the time limited for filing the written 
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statement of defence and therewith shall be served a 
copy of the plaint, 

(3) The third party shall, as from the time of the 
service upon him of the notice, be a party to the suit 
with the same rights in respect of his defence against 
any claim made against him and otherwise as if he had 
been duly sued in the ordinary way by the defendant. 

24 If a person not a party to the suit who is served 
as mentioned in Rule 23 (hereinafter called the third 
party) desires to dispute the plaintifi’a claim in the 
suit as against the defendant on whose behalf the 
notice has been given, or his own liability to the defen- 
dant, the third party must enter an appearance or file 
a ‘Vahalatnama* in the suit, within eight days from 
the service of the notice. In default of bis so doing, he 
shall he deemed to admit the \alidity of the decree 
obtained against such defendant, whether obtained by 
consent or otherwise, and his own liability to contri- 
bute or indemnify, as the case may be, to the extent 
claimed in third party notice: 

Provided always that a person so served and failing 
to appear within the said period of eight days may 
apply to the Court or a Judge for leave to appear, and 
such leave may be given upon such terms, if any, as 
the Court or Judge shall think fit. 

25. Where a third party makes default in entering 
an appearance or filing a ‘Vakalatnama’ in the suit in 
case the suit is tried and results in favour of the plain- 
tiff, the Judge who tries the suit may, at or after the 
trial, pass such decree as the nature of the case may 
require, for the defendant giving the notice against 
the third party: 

Provided that execution thereof be not issued with- 
out leave of the Judge until after satisfaction by such 
defendant of the decree against him. And if the suit is 
finally decided in the plaintiff’s favour, otherwise than 
by trial, the Court or a Judge may, on application by 
motion as the case may be, pass such decree as the 
nature of the case may require, for the defendant 
giving the notice against the third party at any time 
after satisfaction by the defendant of the amount 
recovered by the plaintiff against him. 

26. If a third party enters an appearance or files a 
‘Vakalatnama’, the defendant giving notice may, after 
serving notice of the intended application upon the 
plaintiff, the third party and any other defendant, 
apply to the Court or a Judge for directions, and the 
Court or Judge may (a) where the liability of the third 
party to the defendant giving the notice is established 
on the hearing of the application, pass such decree as 
the nature of the case may require in favour of the 
defendant giving the notice against the third party, or 
(h) if satisfied that there is a question of issue proper 
to be tried as between the plaintiff and the defendant 
and the third party or between any or either of them 
as to the liability of the defendant to the plaintiff or 
as to the liability of the third party to make the contri- 
bution or indemnity claimed, in whole or in part, or as 
to any other relief or remedy claimed in the notice by 
the defendant or that a question or issue stated in the 
notice should be determined not only as between the 
plaintiff and the defendant but as between the plaintiff, 
the defendant and the third party or any or either of 
them, order such question or issue to be tried in such 
manner, before, at or after the trial of the suit, as the 
Court or Judge may direct, or (c) dismiss the applica- 
tion. 

27. The Court or Judge upon the hearing of the 
application mentioned in Rule 26 may, if it shall 
appear desirable to do so give the third party liberty 
to defend the suit, either alone or jointly with the origi- 
nal defendant upon such terms as may be just, or to 
appear at the trial and take such part therein as may 


be just, and generally may order such proceedings to be 
taken, pleadings or documents to be delivered, or 
amendments to be made, and give such directions as 
to the Court or Judge shall appear proper for having 
the question and tbe rights and liabilities of the parties 
most conveniently determined and enforced , and as to 
the mode and extent in or to which the third party 
shall be bound or made liable by the decree in the suit. 

28. The Court or a Judge may decide all questions 
of costs as between a third party and the other parties 
to the suit, and may order any one or more t<rpay the 
costs of any other, or others, or give such direction as 
to costs as the justice of the case may require, 

29. (1) ^here a person served with a third party 
notice by defendant makes as against any person not 
already a party to the suit such claim as is defined in 
Rule 23, he may by leave of the Court or a Judge issue 
a third party notice to that effect, and the preceding 
rules as to third party procedure shall apply mutatis 
mutandis to every notice so issued and the expression 
‘ third pariy notice” and “third party” in these rules 
shall apply to and include other notices so issued and 
every person served with such notice respectively. 

(2) Where a person served with a notice under this 
rule by a third party in turn makes such a claim as is 
defined in Rule 23 against another person not a party 
to the suit, the procedure prescribed by the preceding 
rules shall be followed as regards such further person 
and any other further person or persons so served and 
so on successively. 

30 Where a defendant claims against another defen- 
dant (a) that he is entitled to contribution or indem- 
nity or (b) that he is entitled to any relief or remedy 
relating to or connected with the original subject mat- 
ter of the salt and substantially the same as some relief 
or remedy claimed by the plaintiff ox (c) that any ques- 
tion or issue relating to or connected with the subject- 
matter is substantially the same as some question or 
issue arising between the plaintiff and the defen- 
dant making the claim and should properly be 
determined not only as between the plaintiff and the 
defendant making the claim but as between the plain- 
tiff and the defendant and another defendant or be- 
tween any or either of them, the defendant making the 
claim may without leave of the Court or a Judge issue 
and serve on such other defendant a notice making 
such claim or specifying such question or issue, and 
the same procedure shall be adopted for the determi- 
nation of such questions between the defendants as 
would be issued and taken against such other defen- 
dant, if such last mentioned defendant were a third 
party; but nothing herein contained shall prejudice the 
rights of the plaintiff against any defendant in suit.” 

RUIjE Y. (Amendment of Order XIll, rule 4) 

In sub rule (1) of Rule 4 of Order XIII, Civil Pro- 
cedure Code of 1908, in so far as it relates to proceed- 
ings taken in the Bombay City Civil Court, at the end 
of the sub-rule the words “officer in Court” shall be 
substituted for the word “Judge”. 

Rule VI (Amendment of Order XVIII, rule 5) 

In relation to proceedings taken in the Bombay City 
Civil Court, for tbe existing rule 5 of Order XVIII o£ 
the Civil Procedure Code the following Rule shall be 
substituted : 

“5. Upon the hearing of any suit the evidence of the 
witnesses shall be taken down in writing by or in the 
presence and under tbe personal direction and super- 
intendence of the Judge, not ordinarily in the form of 
question and answer, but in that of a narrative, and 
the notes so taken shall ba sufficient for all purposes 
and shall form part of the record ” 

Rule VII (Amendment of Order XX, rule 8) 

In relation to proceedings taken in the Bombay City 
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Civil Court for tlie existing rule 3 of Order XX of the 
Civil Procedure Code, 1908, the following rule shall be 
substituted : 

‘‘3. The iudgment shall be dated and initialled bJ 
the Judge. When the judgment is once initialled by 
the Judge, it shall not afterwards be altered or added 
to, save as provided by section 152 or on review.” 

Rule YIII (Amendment of Order XX, rule 7) 

In relation to proceedings taken m the Bombay City 
Civil Court, for the existing Rule 7 of Order XX of the 
sClvll PM)cedure Code, 1908, the following rule shall be 
substituted : 

“7. The decree shall bear date the day on which the 
judgment was pronounced and it shall be engrossed in 
the office of the Registrar and be signed by him and 
sealed with the seal of the Court.” 

Rule IX. (Addition of Buie 17 in Order XXXIII) 

In order XXXIII of the Civil Procedure Code of 1908, 
in so far as it relates to proceedings taken in the Bom- 
bay City Civil Court after Rule 16 the following rule 
shall be added as Rule 17 : 

“17. Any person may be allowed to defend as a 
pauper either before or after he has entered appearance 
and the rules in this Order shall apply to him miitatis 
mutandis as if he was a plaintiff and his written state- 
ment was a plaint.” 

Rule X. (Addition of Rule 18 in Order XXXIII) 

In Order XXXIII of the Civil Procedure Code of 
d908 in so far as it relates to proceedings taken in the 
Bombay City Civil Court after Rule 17 the following 
rule shall be added as Rule 18 
“18. No cause suit or matter commenced or carried 
on by a pauper plaintiff or defendant shall be compro- 
mised on any account whatever without leave first had 
and obtained from the Judge in Chambers or the 
Court”. 

RULE XI (Amendment of Order XXXVII, rule 1) 
In Rule 1 of Order XXXVII of the Civil Procedure 
Code, 1908 after clause (a) the following clause shall 
"be inserted as clause (aa) : 

‘Yaaj the Bombay City Civil Court” ; 

—Bom. Govt. Gaz., 1948, Part lY-c, page 425. 

CALCUTTA, 

ORDER XVL 

(1) Add the following to Rule 3 ; — 

“Provided— 

(i) that where the person summoned is a servant of 

any Provincial Government, whose pay exceeds 
Rs. 10 per mensem or whose head -quarters are 
situated more than 5 miles from the Court, and 
he has been summoned to appear as a witness in 
his official capacity in a civil case to which Gov- 
ernment is a party, the sum so fixed shall be 
credited to the Treasury ; 

(ii) that where the person summoned is a Finger 

Print Expert of the Criminal Investigation 
Department and he is summoned to give evi- 
dence in private cases the sum so fixed, other 
than his travelling allowance, shall be credited 
to the Treasury ; 

(iii) that where the person summoned is the Govern- 
ment Examiner of Questioned Documents or his 
Assistant and he is summoned to give evidence 
or his opinion is sought in private cases the sum 
so fixed shall be credited to the Treasury \ 

(iv) that where the person summoned is a servant of 
the Central Government or a State Railway or any 
other Commercial Department of Government 
and he is summoned to give evidence in his 
public capacity In a civil case, whether Govern- 
ment 13 or is not a party, the sum so fixed shall 


be credited in the Treasury to the Govarument 
or the State Railway, as the case may be, to 
which the employee belongs ; and 

(v) that where the person summoned is a State 
Railway employee and he is summoned to give 
evidence in his private capacity in a civil Court 
in Assam, the sum so fixed shall be credited to 
the Railway to which he belongs.” 

(2) Add the following to Rule S (2) : — 

“Exceptmi. — When applying for a summons for 
any of its own officers m his official capacity, 
Government will be exempt from the operat on of 
this rule ” 

— No. 1501G dated S-B-194S, Cal. Gu/., 1948, 
F’ait I, page 342. 

ORDER XLI. 

(1) At the end cf sub-rule (1) of Ru’e 5, for the 
words “but the Appellate Court may for sufficient cause 
order stay of exeoutiom of such decree” subsUtute iha 
following : — 

“but the Appellate Court may, subject to sub- rule (3) 
of Rule 6 of this Order, for sufficient caa-c order 
stay of the execution of such decree.” 

(2) In Rule 6 sub-rule (2), add the following as sub 
rule (3) : — 

“(3) Where no such application has been presented 
to the Court which made the order, an application 
for stay of the sale shall not be entertained by the 
Appellate Court ” 

— No. 6374G dated 5-10-1948, Cal. Gaz , 1948, 
Part I, page 1403, 

ORDER XLV-A 

Insert the following as Order XLV-A — 

“ORDER XLV-A. 

Appeals to the Federal Court, 

1. The High Court shall on receipt of a declaratory 
order of the-Federal Court, cause notice to be issued and 
served on the parties intimating that it will proceed to 
deal with the matter on unspecified date and shall, after 
hearing the parties appearing, if any, pass a decree or 
order in terms of the declaratory order of the Federal 
Court in substitution of the decree or order which 
formed the subject-matter of the appeal to the Federal 
Court, 

The substituted decree or order so passed shall there- 
upon he transmitted, with such directions as may be 
required, to the Court whmh passed the first decree 
appealed from ; and the Court to which the said decree 
or order is transmitted shall execute it in the manner 
and according to the provisions applicable to the execu- 
tion of its original decrees. 

If the Court which passed the first decree or order be 
the High Court, such substituted decree or order as 
aforesaid shall be executed in the manner and according 
to the provisions applicable to the execution of its 
original decrees. 

2. Whoever desires to obtain execution of an order of 
the Federal Court awarding costs under section 209 (2) 
of the Government of Tndia Act, 1935, shall apply to 
the High Court by petition accompanied by a certified 
copy of the order passed by the Federal Court and 
sought to be executed, and the High Court shall direct 
such order to be filed and thereupon transmit the certi- 
fied copy of the said order for execution in the manner 
prescribed in Rule 1 of this Order. 

If such order of the Federal Court relaCes to an 
appeal arising out of a decree or order made by the 
High Court, in its Original Jurisdiction, it shall be exe- 
cuted in the manner and according to the provisions 
applicable to the execution of its original orders.” 

—No. 4575G dated 30-7-1948, Cal. Gaz., 1948, 
Fart I, page 1027 
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Order XLIX. 

In Rule 3 delete the word “rule”^before the figure 
‘‘35*’ and msert the words “rules 12, 14, 15 and” 
'before “35”. 

—No. 6874G dated 5-10-1948, Gal. Gaz , 1948, 
Part I, page 1403. 

CENTRAL PROVINCES AND BERAR. 
Order XX. 

Add the following proviso below Rule 14, sub-rule 
1 (b) 

“Provided that if there are crops standing on the 
property, possession of the property shall not be deli- 
vered to the plaintiff until such crops have been reaped. 
The plaintiff shall be entitled to simple interest not 
exceeding 6 per cent, per annum at the discretion of 
the Court on the amount deposited by him in Court in 
respect of the period between the date of payment into 
Court by him of the purchase-money and the costs (if 
any) and the date on which delivery of possession to 
him by the defendant takes place”. 

C P. & Berar Gazette, 1947, Part III, page 526. 

[12-9-1947.] 

Order XLV. 

Inmt the following as Rule 17 : 

“17. The provisions of sub-rules (1) and (2) of Rule 
15 and the provisions of Rule 16 shall apply mutatis 
mutandis^ to the execution of decrees or orders for 
costs passed in accordance with the declaration or 
order made by the Federal Court in appeals from the 
High Court”. 

C. P. & Berar Gazette, 1946, Part III, page 462. 

[29-11-1946] 

MADRAS, 

Order III. 

Add the following in the end of Rule 4 (6) : 

“but such pleader shall file a memorandum of ap- 
pearance signed by himself and stating the particulars 
mentioned in sub-rule (5)”. 

Order V. 

(1) Add the following after Rule 9 (2) ; — 

‘‘(3) Where the defendant resides in India whether 
within the jurisdiction of the Court in which the suit 
is instituted or not, the Court may direct the proper 
officer to cause summons under this chapter to be 
addressed to the defendant at the place where he ordi- 
narily resides or carries on business or works for gain 
and sent to him by the registered post prepaid for ack- 
nowledgment. An acknowledgment purporting to be 
signed by the defendant shall be deemed to be sufficient 
proof of service of such summons”. 

Fort St. Geo Gaz D/- 24-8-48, Pt. II Rules Suppl, 

page 89. 

(2) Add the following after Rule 30 : 

“31. (1) The Court may, on the application of the 
plaintiff and on such terms as to security or otherwise 
as the Court thinks fit, dispense with the service of 
summons on a defendant who is resident in territory 
belonging to or occupied by a State at war with His 
Majesty : 

Provided that an order dispensing with service of 
summons shall not be made unless the Court is satis- 
fied that the defendant is resident in such territory 
and that service of summons on him in the mode pres- 
cribed by the Code is nob possible. 

(2) The Court may before making the said order 
direct such publication of the application as it considers 
necessary in the circumstances. 

(B) Where in any suit..an order dispensing with 
service of summons on a defendant is made under this 


rule and a decree or order is passed against him, the 
Court may on his application and on such terms as 
may be just set aside such decree or order and appoint 
a day for proceeding with the suit, 

(4) The provisions of the first proviso to rule 13 of 
Order IX and the provisions of rule 14 of the said order 
shall apply to an order setting aside a decree or order 
under sub- rule (3). 

(5) The application under sub-rule (3) shall be filed 
within one year from the date of cessation of hostilities 
with the said State. 

(6) The provisions of section 5 of the Indian Limi- 
tation Act shall apply to applications under sub- 
rule (3). 

(7) The provisions of this Rule shall apply mutatis 
mutandis to a respondent in an appeal or a Civil Re- 
vision Petition who is resident in such territory as is 
referred to in sub-rule (1)”. 

— [E. D. 0. No. 2108/44 dated 29-3-1944.] 

Order VI. 

Insert the following after Rule 4: — 

“4- A. (1) In a suit for infringement of patent the 
plaintiff shall stats in his plaint or annex thereto the 
particulars of the breaches relied upon. 

(2) In any such suit the defendant if he disputes 
the validity of the patent shall state in hia written 
statement or annex thereto the particulars of the ob- 
jections on which he relies in support of such invali- 
dity. 

(3) At the hearing of any such suit no evidence 
shall except by leave of the (lourt (to be given upon 
such terms as to the Court may seem just), be admit- 
ted in proof of any alleged infringement or objection 
not raised in the particulars of breaches or objections 
respectively”. 

[Madras R. 0. 0. 2770/44,] 

Order VII. 

Substitute the following for sub-clause (d) of 
Buie I : — 

“(d) Where the plaintiff or the defendant is a minor 
or a person of unsound mind, a statement to that effect, 
and in the case of a minor, a statement regarding his 
age to the best of the knowledge and belief of the 
person verifying the plaintiff : 

Provided that where, owing to the large number of 
defendants or any other sufficient reason, it is not 
practicable to ascertain with reasonable accuracy the 
age of the minor defendant, it may be stated that the 
age ot the minor defendant is not known”. 

[R. 0. 0. No. 1433/43 — B. I.] 

Order IX. 

DeUts Rule 15. [P. Dis. No. 397 of 1945 dated 4-9- 
1945.] 

Order XVI. 

(1) Add after Rule 2 (3) : — 

“(4) Where the summons is served on the witness by 
the party directly, the expenses mentioned in clause (1) 
shall be paid to the witness by the party or his agent”. 

Fort St, Geo. Gaz., dated 24-8-1948, Part II, R, S., 

page 89. 

(2) The following shall be substituted for Rule 8: — 

“8. A summons under this Order may be delivered 

by the Court to the party applying for such summons 
for making service on the witness, provided that where 
.. the service is not effected by the party, or the patty is 
unwilling to do so, the summons shall be delivered 
through the proper officer of the Court The rules in 
Order V as to proof oT service shall apply in the cases 
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of all summonFes served under this rule’'. 

—Fort; St. Geo, Gaz, dated 24-8- IB, Pi. II Eules 
SuppL, page 89. 

Order XXL 

il) Add the fallowing after II. 17 (4) :~~ 

‘‘17“A, Where an application is made to a Court for 
the execution of a decree or order passed against a 
defendent in respect of whom service of tummons has 
been dispensed with under rule B1 of Order Y, tho 
Court shall ordinarily airoet stay of execut’oii of the 
decree or order against such doi’endant till the expiry of 
a period of one year after cessation of hostilities ^vith 
the State in whose territory such deiendant was re* 
sident : 

Provided that the Court may, if it considers that tho 
interests of justice so rcguiie, order exeeution on such 
terms as to Becurity otherwise as it thinks fit”. 

[Madras IL 0. C. No. 2108 of 1944 B. I. of 29 3- 
1945.] 

(2) Substitute the following for first paragraph in 
rule 85. 

‘'The full amount of the purchase money payable 
and the general stamp for certificate under rule 94 or 
the amount required for such stamp, shall bo deposited 
into Court by the purchaser before the Court cloaea on 
the fifteenth day from the sale of the property. 

Provided that in aalculating the amount of purchase 
money to be so deposited, the purchaser shall have the 
advantage of any set off to which he may be entitled 
under rule 72‘’. 

[P. Dis. No. G77 of 1914.] 

(3) Add the following after Rule 103 : 

“ X04i, (1) The Court before which an application 
under any of the foregoing rule^ of this order is pending 
may fix a day for the hearmg of the application. 

(2) ^Yhero on the day fixed or on any other day to 
which the hearing may be adjourned the applicant does 
not appear, when the ease is called on for hearing, the 
Court may make an order that the application be dis- 
missed. 

(3) Where the applicant appears and the respondent 
to whom the notice has been issued by the Court does 
not appear, the Court may hear the anpUeation ex •parte 
and pass such order as it thinks fit. 

Explanation : — An application referred to in sub- 
rule 1 includes a claim or objection made under 
Bale 58 of this order. 

103. (1) The'appUcant against whom an order is made 
under sub.rule (2) of the preceding lule or the res- 
pondent against whom an order is passed ex parte 
under sub-xule (3) of the precediDg rule or under sub- 
rule (1) of Rule 23 of this Order, may apply to the 
Court to set aside the order and if he sathfics the Court 
that there was sufficient cause for his non appearance 
when the application was called on for hearing the 
Court shall set aside the order on such terms as to 
costs or otherwise as it thinks fit, and shall appoint a 
day for the further hearing of the application, 

(2) No order shall be made on an application under 
sub rale (1) unless notice of the application has been 
served on the opposite party. 

(3) An application under sub-rule (1) shall be made 

within thirty days of the date of the order or where in 
the case of an ex parte order the notice was not duly 
served, the date when the applicant had khowiedge of 
the order. ® 

(4) The provisions of section 6 of the Indian Limita- 
tion Act, 1908, shall apply to applications under sub- 
rulo (1).** 

[F. Dis. No. 397 of 1945 dated 4-9-1945.] 


Order XL. 

Substitute the for (d) |n) n* 

Ru^e 3 : 

‘‘Every receiver so appointed *^hall 

(a) Unless the Court othf-rwi^e ordeis lurnl-u ‘cunty 
in the moveible property for auTa ainuant a-* U:' C.iori 
thinks fit duly to afcount tor vvhat iit‘ she.l rff'iivc la 
respect of the propuity of which he is app).nt( il i 
rer elver; 

(b) submit his accounis at 'judi periud and u id. 
forms jLir may ho n}e4cribed.” 

Ilh I)’^. Ym of I'lU.j 

Order XLI, 

Rule 21 ohall lie rd-nuinheicd av sub ra’.o li) ui ihi! 
rule and the following shall bo add d as ub-rede 2] : 

‘12) The provisions of aemiun 5 of tlic hil ai Linds 
taiicn x\ct, I90v'>, ^hall apply to uptslicau^ni, umb" -/a j* 

rule {2).” 

Order XLIL 

DeUti^ tho picovi^so to ridu I. 

fP. Dis. No. 205 7 of 1917; V, DIs. N >. XU I rf lyn j 

Order XLIII. 

(1; In clause ^d) om.t the following : — 

(u) ‘ or Rule 2 5” occurring between the e.xp e-j-u'ns 
“Rule 13’* and “of Order IX”; and 
(b) ”or order” ooournng between the svonis ^ decro<‘” 
and “paS'Cd”. 

(2) Add the following after Rsile 1 (j| : 

“(jj) an order rejeefing an application made undt^c 
sub-rule (1) of Rule 105 of Order XXI, provi- 
ded an order on the main application referred 
to in sub-rule (1) of Rule 104 of that order n 
appealable.” 

[P.Dis. No. 397 0 * 19X5.] 

(3) Add the following after Rule i (nj : 

”(nn) An ord'^r under Rum 5 or Rule 7 oL 
Order XXXUI rej< ctin/; an for 

peimissioii to sac as a p taper on ihj ^'ouud 
tpechicd in olau u LL or clau- s {-I Ij ^ i [{.Pa 5 
aforesaid.” 

{i\ DR, Nj. 10 liRT.j 

Order XLV. 

Add the folio ving after Ru e 10 : — 

''16- A, The provi ionj of sun rules (1/ (2) of 

rule 26 shall apply, mutaiis iiiuianits, to Uie execution 
of deciee or orders for cobI-s psssed by thy Federal 
Court m appeals ftom the High Court.” 

[R. 0. 0. No. of 1945 B. I. dated 28-1-19 it). j 


Appendix F. 


Add the following as Iforni No. 11, 

“Bond to ba given by Receiver (Order XL, Rule 3| 
wbf=‘r6 immoveabio property is offered as security : 

Know all men by these presents, that w^e 
and are jointly and severally bound to the 

Court of in Rs. to be paid to the said 

Court, for which payment to be mad 3 we bind ourselver, 
and each of us, in the whole, our and each of our heirs 
executors and administrators, jointly and severally by 
these presents and we do, as security for the said pay- 
ment, mortgage to the Judge of the said Court, his 
successors m oflSee and assigns the undermentioned 
immovable properties which belong to m and of which 
we are possessed and which are free from mortgage 
charge or any other encumbrance and the title deeds of 
which have been lodged in the District Court, 

Dated this day of 19 t 
{Rest of the clauses will be continued as in Form 
No, 10).” 


[F. Dis. 577/44.1 
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OUDH 

Order XVIII. 

(1) Cancel the proviso added to Eule 8. 

(2) Cancel the amendment made in Buie 14. 

[Correction Slip No. 15.] 

Order XLV. 

After Buie 16 add the following as rule 17 ; — 
"'Bale 17.— The provisions of sub-rules (1) and (2) of 
Eule 15 and the provisions of Eule 18 shall apply 
mutaiis 77mtandiSf to the execution of decrees or orders 
ior costs passed by the Federal Court in appeals from 
the Chief Court,” 

[No. IG dated 13-5-1946.] 

Appendix E 

Insert the words “on or before” — 

after the word ‘‘aitach” in the nrsfc paragraph of form 
No. 8. 

[No. 13 dated 4-4-1914,] 


Appendix H. 

Sulstilute tne following for form No. 11. 



“FORM No, 11, 

Notice to minor Defendant and Guardian : 

In the Court 

at 

* District 


Suit No, 0 ? 

19 . 

Bcfiident o! ... 

rerstis 

... Plaintiff, 

Resident oi 
To—. 


... Defendant, 

(1) 

and 

2Iinor defendant 

* Natural 

(2) 

- 

— guardian, 

Certificated 


the person in whose care the minor is alleged to be. 

Whereas the application has been presented on the 
part of the plaintiff in the above suit for the appoint- 
ment of a guardian for the suit to the minor defen- 
dant, you 

the * natural 

(1) said minor, and (2) guardian 

certificated, 

or the person in whose care the minor is alleged to be 
are hereby required to take notice that unless within 


days from the service upon you of 

this notice, an application is made to this Court to 
show cause why the person named below should not be 
appointed or for the appointment oi any oiher person 
willing to act as g uardian for the suit, the Couit will 
proceed to appoint the person named below or some 
otlier person to act as guard’an of the minor for the 
purposes of the said suit. 

Proposed guardian son of 

resident of 

Given under my hand and the seal of the Court, this 
day of 19 , 

Judge'* 

•Cut out the word ‘natural” if the certificated 
guardian ia named; cutout the word “certificated” if the 
natural guardian be inteeded and cutout both “natural” 
and “certificated” and the word “or” if the guardian be 
of neither clast, but one with whom the minor lives. 

[No. 14 dated 4-4<I9ii:.] 


PATNA 

Order IX. 

In ruie 6 (1) (c) delete the words “and shall direct 
notice of such day to ba given to the defendant” and 
substitute a full stop for the comma after the words 
‘fixed by the Court”. 

Order XXL 

(1) In Buie 22 add the following as sub-rule (3) : 
“(3) Proceedings held in execution of a decree shall 

not be invalid solely by reason oi any omission to issup 
or failure to serve a notice under sub-rule (1) or to 
record reasons where such notice is dispensed with 
under sub-rule (2) unless the judgment-debtor baa 
sustained injury thereby.” 

(2) After Buie 22 add the Mowing new Buie : 

'*2^ A. Where any property is sold in execution of a 
decree the sale shall not be set aside by reason only of 
the death of the judgment-debtor between the date of 
issue of the sale proclamation and date of sale notwith- 
standing the failure to substitute his legal representative 
in his place but in case of such failure the Conrt may 
Sfct aside the sale if satisfied that the legal representa- 
tive of the 3 udgment-debtoi’ has seen prejudiced there- 
by,” 


VL— Three Importasit Old Regiaiatloiis* 


The Bengal State Prisoners Regulation, 1818'^ 
(Bengal Regulation III of 1818) 


A Begulation for the confinement of State Prisoners,' 


[9th Afri\ 1818,} 


1 . WheBEAS b[reasons of State connected with def- 

Preamhle, ence, external affairs or relations 

with Acceding States or with the maintenance of public 
order] occasionally render it necessary to place under 
personal restraint individuals against whom there may 
not be sufQcient ground to institute any judicial pro- 
ceeding, or when such proceeding may not be adapted 
to the nature ot the case, or may for other reasons be 
nnadvisabie or improper; 

and whereas it is fit that, in every case of the nature 
herein referred to the determination to be taken should 
moceed immediately from the authority of the 

$ *1x1 

and whereas the ends of justice require that, when 
it may be determined that any person shall he placed 
under personal restraint* otherwise than in pursuance 


of some judicial proceeding, the grounds of such de- 
termination should from time to time come under 
revision, and the person affected thereby should at all 
times be allowed freely to bring to the notice of the 
® [Government] all circumstances relating either to 
the supposed grounds of such determination, dr to the 
manner in which it may be executed; 

and whereas the ends of justice also require that due 
attention be paid to the health of every State prisoner 
confined under this Regulation, and that suitable pro- 
vision be made for his support according to his rank 
in life, and to his own wants and those of his family; 

and whereas the reasons above declared sometimes 
render it necessary that the estates and lands of 
zamindavSt talukdars^ and others ^[ * * * ] 

should be attached and placed under the temporary 
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management of the Bevenue Authorities without 
having recourse to any judicial proceeding; 

and whereas it is desirable to make such legal 
provisions as may secure from injury the just rights 
and interests ot individuals whose estates may be so 
attached under the direct authority of Government; 
e[It is hereby enacted as follows:] — 

[a ] Short title was given by the Amending Act 1897 
fV of 1897). The Regulation is amended by Act 12 
of 1891, supplemented by Acts 34 of 1850 and 3 of 
1858, repealed in part by Acts 16 of 1874 and 1 of 
1903. For Acts 34 of 1850 and 3 of 1858 See A. I. E. 
Manual Yol, YII. 

The Regulation is declared in force: — (a) through- 
out former Province of Bengal and Agra, except as 
regards the Schduled Districts, by Act ISiof 1874, Ss. 6 
and 7; (b) in the Central Provinces and Sambalpur 
District by S. 3 of Act 20 of 1875; (c) in Sonthal 
Parganas by S. 3 of Regulation 3 of 1872 as amended 
by S. 3 of Regulation 3 of 1899; (d) in the district of 
Khondamals by S. 3 and Sch. of Reg. 4 of 1936 ;(e) in 
the Angul District by S, 3 and Seh. of Regn: 5 of 1936; 
(f) in the Chittagong Hill-tracts by S. 4 of Regn. 1 of 
1900; (g) in the Punjab by S. 3 of Act 4 of 1872; 
(h) in the N-W. Frontier Province by S. 4 of Regn. 7 
of 1901; (i) in Oadh (with modifications, and with 
the exception of S, 10) by 8 3 of Act 18 of 1876; (j) 
in Ajmer by 8. 3 of Regn. 3 of 1877; (k) in British 
Baluchistan by S. 3 of Regn. 2 of 1913, (1) in Panth 
Piploda by S. 2 of Regn. 1 of 1929. 

Extended to the areas transferred to Orissa from 
the Madras Presidency by Regn. 1 of 1936. 

[b] Substituted by the Bengal State Prisoners Regu- 
lation (Amendment) Order, 1947, Para. 2. [15-8-1947] 

[c] Substituted for the words “Governor-General in 
Council" by A. O. 

[d] The words ‘situated within the territories depen- 
dent on the Presidency of Fort William’ were deleted 
by A. 0. 

[e] Substituted by A, 0. 

2. First, — When the reasons stated in tho Preamble 
Proceeding for of this Regulation *[may seem 
Placing persons to the Government] to require 
under restraint as that an individual should be 
State prisoners, placed under personal restraint, 
without any Immediate view to ulterior proceedings of 
a judicial nature, f>[a warrant of commitment shall be 
issued by the Government] to the officer in whose cus- 
tody such person is to be placed. 

^[Second, — The warrant of commitment shall, be 
Form of warrant, in that one of the forms set 
out in the Appendix to this Regulation which is ap- 
propriate to the case. 

gphird — The warrant of commitment shall, in re- 
Authonty of lation to a person to be confin- 
warrant. ^ ed for reasons connected with 
defence, externaraSairs or d [relations with Acceding 
States, be sufficient authority for his detention in any 
fortress, jail or other place in any Governor’s Province 
or Chief Commissioner’s Province, and in relation to 
any person to be confined for reasons connected with 
the maintenance of public order in a Province shall 
be sufficient authority for his detention in any fortress 
jail or other place in that Province.] 

[a] Substituted lor the words ‘may seem to the 
Governor- General in CounclT by A 0. [b] Substituted 
by A. 0. [c.] Substituted by A. 0. [d] Substituted 

for the words “the discharge of the functions of the 
Crown in its relations with Indian States’’ by the 
Bengal Stat^ Prisoners Regulation [Amendment] 
Order, 1947, [15-8-1947.] 


3. Every officer in whose custody any State prisoner 
Officers having may be placed shall, on the lat 

custody of State of January and 1st of July of 
prisoners to submit each year, submit a report to 
periodical reports. the [Government] * *] 

on the conduct, the health and the comfort of such 
State prisoners, in order that the ^ [Government] may 
determine whether the orders for his detention shall 
continue in force ot shall be modified. 

[a] Substituted for the words “Governor- General 
in CouneU” by A. 0. [b] The words “through the 
secretary to Government in the Political Department*’ 
were omitted by A. 0. 

4. First.— When any State prisoner is in the 
State prisoners in custody of a Zila ^[*] Magis- 

custody of Zila trate, the Judges b[**] are to 
Magistrafet by visit such State;ptisoner on the 
whom to be visited, occasion of the periodical ses- 
sions and they are to issue any orders concerning the 
treatment of the State prisoner which may appear to 
them advisable, provided they be not inconsistent with 
the orders of the ^ [Government] issued on that 
head. 

Second. — When any State prisoner is placed in 
State prisoners in the custody of any public 
custody of public officer not being a Zila ^[*] 
officer^ not being Magistrate, the ‘^[Government] 
Zila Magistrate, by will instruct either the Zila “■[*] 
whom to he visited. Magistrate, or the Judge b[**] 
or any other public officer, not being the person in 
whose custody the prisoner may be placed, to visit such 
prisoner at stated periods and to submit a report to 
Government regarding the health and treatment of 
such prisoner. 

[a] The words ‘or City' were repealed by the 
Amending Act, 1903 (1[I] of 1903). [b] The words 
‘of Circuit’ were repealed by the Repealing Act, 1874 
(16 [XVI] of 1874). [c] Substituted for the words 

‘Governor -General in Council’ by A. 0. 

5. The officer in whose custody any State prisoner 
Representations by may be placed is to forward, 

State prisoners to he with such observations as may 
submitted to Gov* appear necessary, every repre- 
ernment, sentation which such State pri- 

soner may from time to time be desirous of submitting 
to the ^(GoverDment]. 

[a] Substituted for the words ‘Governor-General in 
Council’ by A. 0. 

6. Every officer in whose custody any State prisoner 

Report to may be placed shall, as soon 

Government regar*- after taking such prisoner into 
ding confinement, his custody as may be practi- 
etc., of prisoners, cable, report to the ®’[Govern- 
ment] whether the degree of confinement to which he 
may be subjected appears liable to injure his health, 
and whether the allowance fixed for bis support be 
adequate to the supply of his own wants and those of 
his family, according to their rank in life. 

[a] Substituted for the words ‘Governor- General in 
Council’ by A. 0, 

7. Every officer in whose custody any State prisoner 
Appropriation of may be placed shall take care 

allowance for sup- that the allowance fixed for the 
Vort. support of such State prisoner 

is duly appropriated to that object. 

(1) Where a person is, or is to be, confined in 
^ Division of funo' a Governor’s Province under 
tians between Central this Regulation for reasons 
Government and Pro* connected with defence, exter- 
vincial Government, nal afialrs or b [relations with 
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Acceding States,] the warrant of commitment, and any 
orders as to his release or the place of his detention 
shall be issued by the Central Government, and the 
amount of the allowance to be fixed for his support 
shall be fixed by the Central Government and shall be 
paid by the Central Government to, and applied by, the 
Provincial Government; and all reports and representa- 
tions to be made under the foregoing provisions of this 
Regulation shall be submitted and forwarded both to 
the Central Government and the Provincial Govern- 
ment, 

( 2) Subject as aforesaid, all things to be done by or 
to the Government in relation to any persons confined 
or to be confined under this Regulation shall be done 
by or to the Provincial Government. 

(3) References in the preceding sections of this Regu- 
lation to the Government shall be construed in accord- 
ance with the foregoing provisions of this section. 

[a] Section 7A was inserted by A. 0. [b] Substituted 
for the words ‘the discharge of the functions of the 
Crown in its relations with Indian States’ by the Ben- 
gal State Prisoners Regulation (Amendment) Order 
1947, Para. [15-8-1947.] [c] Omitted, ibid, 

Ap^ghcahility of Ss. B to 7 8. Repealed by the 

to persons now confined as Repealing Act, 1874 
State prisoners, (XVI of 1874). 

9. Whenever ^ [the Provincial Government], for the 

Attachment of reasons declared in the Pream- 

esiates by order of ble to this Regulation, shall 
Government loithout judge it necessary to attach the 
decision of Court estates or lands of any zamindar 
jagirdar, taluhdar or other person, without any pre- 
vious decision of a Court of Justice or other judicial 
proceeding, the grounds on which the Resolution of 
Government may have been adopted, and such other 
information connected with the case as may appear 
essential, shall be communicated b[* • *] to the 

Judge and Magistrate of the district in which the lands 
or estates may be situated, <^[aDd] <i[* • * to the 
Sadar Diwani Adalat, and Nizamat Adalat. 

[a] Substituted for the words ‘Governor-General in 
CouneU’ by A. 0. [b] The words ‘under the hand of 
one of the Secretaries to Government’ were omitted by 
A. 0. [c] Inserted by the Amending Act, 1891 (XII 
[12] of 1891). [d] The words ‘to the Provincial Court 
of Appeal and Circuit, and’ were repealed by the Re- 
pealing Act, 1874 (XVI [16] of 1874). 

10. H'irst, — The lands or estates which may be so 

Management of temporarily attached shall be 

attached estates, held under the management of 
the officers of Government in the Revenue Department; 
and the collections shall be made and adjudged on the 
same principles as those of other estates held under 
hhas management. 

Second , — Such lands or estates shall not be liable to 

Attached lands not be sold in execution of decrees 
liable to sale in execu- of the Civil Courts, or for the 
iion, realization or fines or other- 

wise, during the period in which, they may be so held 
under attachment. 

Third , — In the cases mentioned in the preceding 

Government to arrange clause the Government will 
for satisfaction of make such arrangement as 
decrees, may be fair and equitable 

ior the satisfaction of the decrees of the Civil Courts. 


11. Whenever the ^[Provincial Government] shall 
Buies as to cases be of opinion that the circums- 
where Government tances which rendered the at- 
orders release of tachment of such estate neces- 
estate from attach- sary have ceased to operate, and 
merit, that the management of the 

estate can be committed to the bands of the proprietor 
without public hazard or inconvenience, the Revenue- 
authorities will be directed to release the estate from 
attachment, to adjust the accounts of the eolleetions 
during the period in which they may have been superin- 
tended by the officers of Government, and to pay over 
to the proprietor the profits from the estate which may 
have accumulated during the attachment. 

[a] Substituted for the words ‘Governor-General in 
Council’ by A. 0. 

^[12. This Regulation, so far as it relates to the oon- 
Extent. finement of persons for reasons 

connected with defence, external affairs b[or relations 
with Acceding States,] extends to the whole of all the 
Governor’s Provinces and Chief Commissioners’ Pro- 
vinces ; and so far as relates to other matters, extends 
to ail those Provinces except Madras ^[and Bombay].] 
[a] Section 12 was inserted by A. 0. [b] Substi- 
tuted for the words ‘and the discharge of the functions 
of the Crown in its relation with Indian States’ by the 
Bengal State Prisoners Regulation (Amendment) Order, 
1947, Para 2. [15-8-1947.] [c] Substituted for the 

words ‘Bombay and Sind’, ibid, 

S' APPENDIX 
Forms op commitment. 

Form of commitment for reasons connected with 
defence, external affairs, or b [relations with Acced-^ 
•mg States ] 

To the (here insert the officer’^s designation.). 

Whereas the * *j Governor* General «1[* *] 

for good and sufficient reasons, being reasons connected 
with defence, external affairs and h [relations with 
Acceding States] (omit any inappropriate words), 
has seen fit to determine that (here insert the Stale 
prisoner's name) shall be placed under personal res- 
traint at (here insert the name of the place) you are 
hereby required and commanded in pursuance of that 
determination to receive the person abovenamed into 
your custody and to deal with him in accordance with 
the orders of the Government and the provisions of the 
Bengal State Prisoners Regulation, 1818. 

Form of Commitment in other Cases. 

To the (here insert officer s designation,) 

Whereas the [Governor] * *] [Governor-Gene- 
ral] (o7mt the mappopriate words) for good and suffi- 
cient reasons,' being reasons connected with the main- 
tenance of public order, has seen fit to determine that 
(here insert the State prisoner's na^ne) shall be placed 
under personal restraint at (here insert the name of 
the place) you are hereby required and commanded, in 
pursuance of that determination, to receive the person 
abovenamed into your custody, and to deal with him 
in conformity with the orders of the Government and 
the provisions of the Bengal State Prisoners Regulation, 
1818. 

[a] This Appendix was inserted by A. O. [b] Subs‘ 
tituted for the words ‘the discharge of the functions of 
the Crown in its relations with the Indian States’ by 
the Bengal State Prisoners Regulation (Amendment) 
Order, 1947, Para 2. [15-8-1947.] [c] The words 
‘Governor General in Council’ were omitted, ibid, [d] 
The words and bracket ‘{omit the inappropriate words)’ 
were omitted, ibid. 
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[1st Jaimanj, 18'}?.] 

A Ficgulation f 4 }r the coyifiueniBfit of State Prisonets and for the attachment of the lands oj 
Chieftains and others for reasons of State. 


Whereas reasons connected with the maintenance 
p , - public order in a Province, oeca- 

teamoie^ gionaliy render it necessary to place 
under personal restraint individuals against whom 
there may not be sufficient ground to institute any 
judicial proceedings, or when such proceedings may 
not be adapted to the nature ol the case, or may for 
other reasons be unadvisable or improper; 

and whereas it is fit that, in every ease of the nature 
herein referred to, the measures adopted should emanate 
immediately from the Governor in Council; 

and whereas reasons ol State sometimes render it 
necessary that the estates and lands of zemindars, 
taluqdars and others should be attached and placed 
under the temporary management of the Eevenua- 
authorities, without having recourse to any Judicial 
proceeding; 

the following rales have therefore been enacted:— 
OHAPTEB 1. 

Rules for the apprehmision and confmmnent of 
individuals as State Prisoners. 

1. First , — When reasons connected with the main- 
Froeeedim for plac- 

• „ j ^ Province may seem to the 

«r!- ^^J^ovinoial Government to re- 
^ ^ ” quirethatan individual should 

' be placed under restraint, 

without any immediate view to ulterior proceedings of 
a Judicial nature, it shall be lawful for the Provincial 
Government provided always that, with reference to 
the individual, the measure shall not be in breach of 
British law, to cause such individual to be apprehended 
in such manner as the Provincial Government may 
deem fit, and, when apprehended, to be delivered over 
to any officer in whose custody it may be deemed 
expedient that he shall ba placed, with a warrant of 
commitment to such officer’s address. 

Second , — The warrant of commitment shall be in the 
Form and authority in Appendix A, 

of warrant, detention of any 

State prisoner in any fortress, Jail or other place within 
the Province. 

2. The Provincial Government shall fix such allow- 
Allowance, for suf- 

port of State prisoner. “7 “ 

^ J ^ it expedient in reference to 

the prisoner’s habtis and rank in society, and shall 
specify at the same time through whose means it is to 
he paid and bow it is to be applied. 

3. Every officer in whose custody any State prisoner 

Eeport to Govern- “7 be placed shall on the 

meJas to conduct, o£ January and first of 

erument on the conduct, the health and the comfort of 
such State prisoner in order that the Provincial Gov- 
ernment may determine whether the orders for his 
detention shall continue in force or shall be modified. 

4. [First — Powers of Judge of Oircmt.} Repealed 
by the Repealing Act, 1873 (XU [12] of 1873). 

Second, r~.,\Yh.en any State prisoner is placed in the 

Pr^soner in custody 

of officer other thal »«triot Magis- 

^triaf Magistrate by trate ‘he Provincial Qorem- 
whomtobelsited. mentaballmstruot either the 
District Magistrate, or any 


other public officer, not being the person in wliose 
custody the prisoner may be placed, to visit aiich pri- 
soner at stated periois, and to submit a report to 
Government regarding the health and treatment oi 

such prisoner. 

5. Every officer in \/hoso cu4ody any State 

_ , ^ y-, piisoner may be placed 

Report to Govern- ^s soon after talnog such pri- 
rnent as to confme- gonor into liis custody as may 
menft etc., oj prisoner. practicable, report lo the 
Provincial Government whether the degree of confine- 
ment to which he may be subjected appears liabio to 
injure his health, and whether the allowance fixed for 
his support be adequate to the supply of his own wants 
and those of his family, according to their rank in life. 

Gccond— The officer in whose custody any Htate 
_ , , prisoner may he placed is to 

Representation of with such ob^erva- 

prisomr to he suo- tions as may appear necessary, 
muted. every representation which 

such State prisoner may from time to time be desirous 
of submitting to the Provincial Government. 


6. [Persons already confined as Stale prisoiios.] 
Repealed by the Repealing Act, 187G (XH [12] of 1873). 

CHAPTER IL 

Buies for the Attachment of Lands for Reasons of 
State, and for Removing such Attachment. 

7. Whenever the Provincial Government for reasons 

Attachment of o£ State shall judge it ncoes- 

eslates hy order of Gov- f“y ‘7 f ‘7®® 

ernmentwmout dec- 7, '"7 ==ammdar, jag.r- 

sxon of Court. 75' ‘a^q^ar or other person 

•' Without any previous decision 

of a Court of Justise, or other Judicial proceeding, the 
grounds on which the resolution of Government may 
have been adopted, and such other information con- 
nected with the case as may appear essential shall bo 
communicated, to the Judge and the District Magis- 
trate or other civil anthorities of the district in which 
the lands or estates may be situated, 

8. First , — The lands or estates which may be tern- 

Management of at- attached shall be held 

tached lands. management o£ the 

officers of Government m the 
Revenue Department, and the collections shall be made 
and adjusted oo the same principles, if consistent with 
rights of others, as had been followed by the proprietor; 

Provided, however, that any change may be intro- 
duced which the proprietor may desire, and which 
may not infringe on private rights, nor appear objec- 
tionable to the Collector; and annual aceounts of the 
management of the lands attached shall he furnished 
to the proprietor. 

Second , — Such lands or estates, while so under 

Attached lands how bs 

saleable ,n execution. *° 7 process o£ law. 

Income appheaUe to “ , otberwiBe. without the 

saUsfact,on of decrees. ““‘7^ o£ _ Govern- 

ment and the proprietor; but 
the annual income or any portion of it may, If Gov- 
ernment shall so direct, be applicable to the satisfaction 
of decrees of the Civil Court. 
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Euhs as io cases 
w h e r e Oovcrmient 
orders release from 
attachment* 


9. Whenever the Provincial Government shall be of 
opinion that the oiroumstances 
'Which rendered the attach- 
ment of such estate necessary 
have ceased to operate, and 
that the management of the 
estate can be committed to the hands of the proprietor 
without public hazard or inconvenience, the Eevenue 
authorities will be directed to release the estate from 
attachment, to adjust the accounts of the eolleciions 
dunng tbs period in which they may have been superin- 
tended by the officers of Government, and to pay over 
lo the proprietor the profits from the estates which may 
hav'^ acciimulatad during the attachment. 


CHAPTER HI. 

Extent of this Begulakon. 

10, This Regulation extends to the whole of the 
„ , . Provinces of Bombay and Sind as constituted 

^ ^ * under the Government of India Act, 1935. 

APPENDIX A. 

To the (here insert the officer's designation ) 
Whereas the Governor for good and suffioient rea- 
sons, has resolved that (here insert the State prison&r^s 
name) shall be placed under personal restraint at (here 
insert the name of the 'place), you are hereby ordered, 
in pursuance of that resolution, to receive the person 
abovenamed into your custody, and to deal with him in 
conformity to the orders of the Governor and the pro- 
visions o£ Regulation XXV, A. D. 1827. 


THE MADRAS STATE PRISONERS REGULATION, 1819^ 


(Madras Regulation II of 1819.) 

A Regulation for the confinement of State Prisoners, 


[4th March^ 1819,] 


Whereas b [reasons connected with the maintenance 
Preamble. public order in the Province] 

occasionally render it necessary 
to place under personal restraint individuals against 
whom there may not be sufficient ground to institute 
any judicial proceeding, or when such proceeding may 
not be adapted to the nature of the case, or may for 
other reasons be unadvisable or improper ; 

and whereas it is St that, in every case of the nature 
herein referred to the determination to be taken should 
proceed immediately from the authority of the Gover- 
nor in Council ; 

and whereas the ends of justice require that, when it 
may be determined that any person shall be placed 
under personal restraint otherwise than in pursuance 
of some judicial proceeding, the ground of such deter- 
mination should from time to time come under revision 
and the parson affected thereby should at all times be 
allowed freely to bring to the notice of the Governor in 
Council all circumstances relating either to the sup- 
posed grounds of such determination, or to the manner 
in which it may be executed ; 

and whereas the ends of justice also require that due 
■attention be paid to the health of every State prisoner 
confined under this Eegulaxion, and that suitable provi- 
sion be made for bis support, according to his rank in 
life and to his own wants and those of his family ; 

and whereas ^[reasons of State] sometimes render it 
necessary that the estates and lands of mmindars, 
tcslugdars and others, d[ * *'*] should be 

attached and placed under the temporary management 
of the Revenue authorities, without having recourse 
to any judicial proceeding ; 

and whereas it is desiacble to make such legal provi- 
sions as may secure from injury the just rights and 
interests of individuals whose estates may be so attach- 
ed under the direct authority of Government ; 
e[it is hereby enacted as follows : — ] 

£a] Short title was given by the Repealing and Am- 
ending Act, 1901 (11 [XI] of 1901). On and from 
1st April 1937 the Regulation is in force through- 
out the Province of Madras by virtue of section 12. 
[b] SubstikUed for the words ‘reasons of State 
policy’ by A. 0. [c] Subshtuied for the words 
The reasons above declared,’ by A. 0. [d] The 
words ‘situated within the ‘territories dependent 
on the Presidency of Port St, George’ were or>i\ited 
by A, 0. [e] Substituted by A. 0. 


2. First. — When ^[reasons connected with the 

maintenance of public order 
^ f 7' Jlfy, in the Province] may seem 
to b[Provinoial Govern- 

as State vrmners. 

indvidual should be placed under personal restraint, 
without any immediate view to ulterior proceedings 
of a judicial nature, a warrant of commitment c[8hali 
be issued by the Provincial Government] to the officer 
in whose custody such person is to be placed. 

Second. — The warrant of commitment shall be ac- 
cording to the form prescribed 
Form of warrant. Appendix to this 

Regulation. 

The warrant of commitment shall be suffi* 

.rrr 2 j r cienfc authority for the deten- 

Warran,t to be auth- 

orUy for detention of 

State prisoner. place within the ii[ProvinoeJ. 

[a] Substituted for the words ‘the reasons stated in 
the Preamble cf this Regulation’ by A. 0. [b] 

Substituted for the words ‘Governor in Councir, 
ibid, [c] Substituted for the words ‘under the 
authority of the Governor in Council and under 
the hand of the Chief Secretary, or of one of the 
Secretaries to Government, shall be issued’ by A,0* 
[d] Substituted for the words ‘territories subject 
to the Presidency of Port St. George’ ibid. 

3. Every officer in whose custody any State prisoner 

1 ™ay be placed shall, on the 

0//w« hamng ous- g ( j 

tody of State prisoners j j j / 3 

to report toGovornment. jj,- ajpjovinoial 

Government] b[ ♦ * * ] , on the conduct, the 

health and the comfort of such State prisoner, in order 
that the ^[Provincial Government] may determine 
whether the orders for his detention shall continue in 
force or shall be modified. 

[a] Substituted for the words ‘Governor in CounoiT 
by A, 0. [b] The words ‘through the Chief Secre- 
tary to Government’ were omitted, ibid. 

4. [State prisoners to be periodically visited.} 
Repealed by the Repealing Acr, 1874 (16 [XYX] of 1874), 

5. The officer in whose custody any State prisoner 
Representations by may be placed is to forward, 

State prisoners io be with such observations as may 
submitted to Govern- appear necessary, every repre- 
ment, sentation which such State 
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prisouer may from time to time be desirous of submit- 
ting to the ^[Provinciai Government]. 

[a] Substituted for the words ‘Governor in Council’ 
by A. 0. 


6. Every officer in whose custody any State prisoner 

r, . . may be placed shall, as 

Befort as to Ikair con- ^ alter taking such pri- 

Jmements, }ieaUk and oastody as 

allowances, praotieable, report 

to the ® [Provincial Government] whether the degree of 
confinement to which he may be subjected appears 
liable to injure his health, and whether the allowance 
fixed for his support be adequate to the supply of his 
own wants and those of his family according to their 
rank in life, 

[a] Subshtuied for the words 'Governor in Council’ 
by A. 0. 

7. Every officer in whose custody any State prisoner 

Allowance to be ap- ' 

prop-sated for support allowanoe for 

of State prisoner 

^ prisoner is duly appropriated 

to that object. 

8. [Foregoing provisions made apphcahle to persons 
already confined as State prisoners,} Repealed by the 
Repealing Act, 1876 (12 [XII] of 1876}. 


9. Whenever the ^[Provincial Government] for 
Attachment of estates h[j:eaBons of State], shal 1 
by orders of Govern- judge it necessary to attach 
ment when to he com- the estates or lands of any 
mu7iicated to Court. eamindar, fagwdar^ talugdar 
or other person, without any previous decision of a 
Court of Justice' or other judicial proceeding, the grounds 
on which the resolution of Government may have been 
adopted, and such other information connected with 
the case as may appear essential, shall be communi- 
cated, * 3 to the Judge of the district 

in which the lands or the estates may be situated 
d [ ] and to the Sadr and Faujdari Adalat. 

[a] Substituted for the words ‘Governor in Goancil’ 
by A. 0. [b] Suhstikited for the words 'the rea- 
sons declared in the preamble to this Regulation* 
by A. 0. [c] The words ‘under the hand of one 
of the Secretaries to Government’ were omitted, by 
A. 0. [d] Certain words were repealed by the 
Repealing Act, 1876 (12 [XII] of 1876). 


10. The lands or estates which may be so 

management of the offi- 
cers of Government in the Revenue Department, and 
the colleetions shall be made and adjusted on the same 


principles as those of other estates hold under hhas 
management. 

Second.— Such lands or estates shall not bo liable to 

7 7 ^ r. 7 ^ be sold in execution of de- 

Not liable to be sold 

while under attachment, realisation o£ fines 

or otherwise during the period ia which they may be 
so held under attachment. 

Third . — In the cases mentioned in the preceding 
clause the Government 
will make such arrange- 
ment as may be fair and 
equitable for the satisfaction of the decrees of the 
Civil Courts. 


Satisfaction of decr^^es 
of Courts, 


11. Whenever the ^[Provincial Government] shall be 
7 -, 7 T rf of opinion that the circum- 

Procedure when Oov- ,tonces which rendered the 
epiment reUases estate attachment of such estate 
from attachment. necessary have ceased to 

Operate, and that the management of the estate can be 
committed to the hands of the proprietor without 
public haiiard or inconvenience, the Revenue authorlues 
will be directed to release the estate from attachment, 
to adjust the accounts of the collections during the 
period in which they may have been superintended by 
the officers of Government, and to pay over to the pro- 
prietor the profits from the estate which may have 
accumulated during the attachment. 

[a] Substituted for the words ‘Governor in CoanclP 
by A. 0. 

^[12. This Regulation extends to the whole of the 
Extent. Province of Madras.] 

[a] This section was inserted by A. 0. 


APPENDIX. 

Form of Warrayit of Commitment. 

To the (here insert the officer's designation). 
Whereas the Governor * * ], for good and 

sufficient reasons, has seen fit to determine that (here 
insert the State prisoner's name) shall be placed under 
personal restraint at [here insert the name of the place} 
you are hereby required and commanded, in pursuance 
of that determination, to receive the person above- 
named into your custody, and to deal with him in con- 
formity to the orders or' the Governor * ] and 
the provisions of Regulation II of 1819. 
h[ ***** ]. 

[a] The words ‘in Council* were omitted by A.O. [b] 
The words ‘Fort St. George, the 

By order of the Governor in Council, 
A.B., 

Chief Secretary to Govern mmt.’ 

were omitted by A, 0, 
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TOPICAL INDEX. 


Scheme of Index, 

(1) Each Act is indexed separately. 

(2) These indexes are given in the alphabetical order of the respective 

Acts. 

(3) For this purpose each Act is treated as a main heading in the Index. 

(4) Where a topic dealt with in a certain section of an Act is not indicated 

by the title of the Act the topic is mentioned as an independent 
main heading. 

(5) Under the heading Words and Phrases^*’ are given all expressions 

statutorily defined. 

(6) References are to Acts and sections and not to pages. 


ABANDONMENT 

—Of appeal : see Civil P, 0., 0. 23, K. 1. 

— Of cMldren : see Penal Code, S. 317. 

—Of claim : see Civil P. C., 0, 3, B. 4; 0. 23, B 1. 
—Of claim by pleader ; see Civil P. C., 0. 3, B. 4. 

— Of issue : see Civil P. C., Orders 6, 7, 8. 

— Of portion of claim in respect of which court-fee is 
deficient : see Court-fees Act, S. 10. 

— Of possession : see Limitation Act, Art. 142. 
ABATEMENT 

— Of appeal : see Civil P. C., 0. 22, Be. 9, 11. 

—01 arbitration agreement : see Arbitration Act, 1940, 

S. 6. 

—Of cause of action : see' Civil P. C , 0. 22, B. 1. 

— Of obstruction to easement t see Easements Act, S, 36. 
—Of pauper application : see Civil P. C., 0. 32, R, 2; 
0. 22, R. 3 (1). 

— Of rent : see T. P. Act, S. 108. 

—Of suit : see Civil P, C., Ss. 90, 92 and 0. 22. 

— Partial : see Civil P. 0., 0, 22, R. 4. 

ABDUCTION 

See Penal Code, 1860, Ss, 363, 369. 

ABETMENT 

See (1) Aircraft Act, 1934, S. 12 ; (2) Air Force 
Act, 1932, S. 57 ; (3) Army Act, 1911, S. 40; 
(4) Explosive Substances Act, 1908, S. 6; (5) Explo- 
sives Act, 1884, S. 12 ; (6) Extradition Act, 1903, 
S. 13 ; (7) Penal Code, 1860, Ss. 107, 109, 114. 

ABETTOR 

See Penal Code, 1860, Ss, 34, 109, 114. 
ABSCONDING OFFENDER 

Bee Criminal P. C., 1898, Sa. 87, 89, 512. 
ACCIDENT 

See (1) Railways Act, 1890, Chap. 8 ; (2) Work- 
men’s Compensation Act, 1923. 

—Defined *. see Boilers Act, 1923, S. 2. 

—Fatal : see Fatal Accidents Act, 1855. 

— Inquiry into : me Explosives Act, 1884, Ss. 9 and 9 A. 
—Investigation : see Aircraft Act, 1934, S. 7, 


ACCIDENT (contd,) 

— Notice of : see (1) Electricity Act, 1910, S, 33 ; (2) 
Explosives Act, 1884, S. 8 ; (3) Factories Act, 1934, 
Ss. 30, 64 ; (4) Factories Act, 1948, S. 88. 

—Report of : see Boilers Act, 1923, S. 18. 
ACCOMPLICE 

See (1) Criminal Procedure Code, 1898, S. 337 ; (2) 
Evidence Act, 1872, Ss. Ill (b), 114 and 133. 

ACCORD AND SATISFACTION 
See Contract Act, 1872, S. 62. 

ACCOUNT BOOKS 

See Evidence Act, 1872, S. 34. 

ACCOUNTING PERIOD 

—Defined *. see Excess Profits Tax Act, S. 2. 

ACCOUNTS 

— Acknowledgment of : see Limitation Act, 1908, S. 19. 
— Court-fees for : see Court-fees Act, 1870, S. 7 (iv). 

— Duty to keep accounts : see Religious Endowments 
Act, 1863, 8. 13. 

— Falsification of : see Penal Code, S. 465. 

— Mortgagor and mortgagee : see (1) Civil P. lO., 0. 34 
Br. 2 to 8 ; (2) T. P. Act, Ss. 72, 76. 

— Mutual, open and current ; see Limitation Act, 
Art. 85, 

— Non-production of : sec Evidence Act, S. 114, Ulus, (g), 
— Right to inspect : see Administrator-General’s Act, 
S. 49. 

— Small cause : see Provincial Small Cause Courts Act, 
Sch. II, Arts. 30, 31, 

— Stated : see Limitation Act, Art. 64. 

— Trustee : see Trusts Act, 1882, S. 19. 

ACCRETION 

See T. P. Act, Ss. 63, 72 and 108 . 

ACT 

Done in official capacity : see Criminal P. 0., S. 197. 

—Of bankruptaoy : see (1) Presidency Towns Insol- 
vency Act, S, 9 ; (2) Provincial Insolvency Act, S. 6. 
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acting judges act, 1867 

—Appointment of acting Judges ^ SI ^ 

]^'Jff*eoti on conatriictiou o! certain enactments b 2 ! 

—Object ot Pre 

—Power to appoint actinc, Judges h 1 
ACTION 

—Cause of action : seo Civil P. C., y. 20 ; 0. 2, R. 25 

—Defined : British Law Ascertainment Act, 1859, 

S 5. 

(iamagefc : see Contract Act, 1872, Ss. 7S to 75. 

actionable claim 

See T. P. Act, 1882, Ss. 3, 6 (e), 130 to 137. 
active service ORIDINANCE, 1941 

—Commencement S 1 
—Extent S 1 

—Object Pre . c « 

Persons deemed to be on active service S2 

—Saving as to past proceedings S 3 
—Short title S 1 
AD INTERIM INJUNCTION 
See Civil P. C , 1908, 0. 39. 

AD INTERIM RECEIVER 

See (1) Civil P. G., 0. 40; (2) Provincial Insol- 
vency Act, S, 20. 

adjustment 

— Of decree : see Civil P. C,, 0. 21, E. 2; 0, 34. 

Of suits : see Civil P. C , 0, 23, R. 3, 

ADMINISTRATION 

See (1) Administrator General’s Act, 1913 ; (2) 
Court-fees Act, 1870, Chap. IIIA ; (3) Stamp Act, 
1899, Bch. I, Art. 2 ; (4) Succession Act, 1925, 

administrator 

See (1) Trustees’ and Mortgagees’ Powers Act, 1866, 
Ss. 40 to 42 ; (2) SucoesaionfAct, 1925. 

ADMINISTRATOR-GENERAL 
See (1) Charitable and Religious Trusts Act, 1920, 

S. 9; (2) Colonial Probates Act, 1892 (55 & 56 Vicfc, 
c. 6); (3) Domicile Act, 1861 (24 & 25 Viet., e. 121), 

S. 4; (4) Legal Representatives’ Suits Act, 1865 ; 

(5) Mortgaged Estates Administration Act, 1855 ; 

(6) Official Trustees Act, 1913; (7) Presidency Towns 
Insolvency Act, 1909, Part III; (8) Regimental Debts 
Act, 1893 (56 & 57fVict e . 5.) ; (9) Securities Act, 
1860, S, 1 ; (10) Sncoesslon Act, 1925, Part IX ; 
(11) Trustee Act, 1866 ; (12) Trustees’ and Mortga- 
gees’ Powers Act, 1866. 

ADMINISTRATOR-GENERAL’S ACT, 1913 
—Administrator-General 
Appointment of S3 
Corporation sole S 5 

Direction to apply for administration S 10 
Entry of name in books of a company— Effect 

S 29 (3) 

General powers of S 48 
Letters of administration to S 13 
Perpetual succession S 5 
petition by — Verification S29 (2) 

Powet to collect and hold assets until right of 
succession or administration is determined *S 11 ^ 
Power to examine on oath S 30 
Probate or letters of administration, grant of 

Ss 7, 8 

Qualifications S 3 (2) 

Rights of — Whether affected by provisions of 
Companies Act, 1913 S55 


ADMINISTRATOR-GENERAL’S ACT — Ad- 
ministrator-General (contd ) 

Rights of — Whether affected by provsion- c! 

Succession Act, 1925, S 55 
Seal S 5 

Security from S 29 (1) 

Suit against -Apphcabiiity of S. 80, Ciul P. C , 

SU 

Suit against, by ci editor S 40 
Suit by or against S 5 

Transfer of assets by private executor or admuiL 
traior S 25 

— Alien, administration of estate of S 57 
—Assets H 2 (1) 

— Audit S44 
Costs of S 47 

I Report of auditor S 45 
1 — Auditor, powers of S 46 
— Beneficiary’s right to inspect accounts S 49 
— Commencement S 1 
— Deputy Admmistrators-General S 4 
—Distribution of assets S 26 

Claim rejected or disallowed S 26 
Notice to creditors S 26 

Transfer of assets to executor or administrator m 
country of domicile S 38 
Wrong — Bight of claimant to follow assets 

S 26 (4) 

— District Judge 

Power to order payments out of assets S 54 (3) 
Report to Administrator-General S 54 
Retention of assets S 54 (2) 

Sale of assets S 54 
—Division, definition of S 2 (13) 

— Exempted person, definition of S 2 (2) 

—Extent of S 1 * 

—False evidence S 51 
— Fees S 42 

Disposal of fees S 43 
— Government, defined B2 (3) 

— Government, liability of SB9 
—Grant of certificates by Administrator-General B3l 
Administrator-General whether bound to take out 
letters of administration S 37 
Creditor, grant to S 32 
Effect of certificate S 34 
Payments made before revocation S 36A (Beng) 
Power to take charge of estate S 32 
Revocation of certificate S 35 
Surrender of revoked certificate S 36 
Title of claimant and value of property, proof ct 

S33 

Transfer of assets to country of domicile B 38 
When may ba granted S 31 
— High Court, definition of S2 (12) 

Court of competent jurisdiction S 6 
Directions regarding administration, power to give 

S28 

Power to direct Administrator-General to apply 
for letters of administration S 10 
Unclaimed assets, application regarding S 53 
— Indian Christian, defined S2 (4) 

— Interpretation clause S 2 
— Letters of administration, definition of S 2 (5) 

— Limitation — Exclusion of time S26 (5) 
—Next-of-kin defined S 2 (6) 

— Official Trustee, appointment of, after completion of 
administration S 27 

— Order made under — Whether decree S 56 

— “Prescribed”, definition of S2 (8) 

—Private executor or administrator, transfer of assets 
by S25 

— Probate or letters of administration 

Administrator-General, grant to Ss 7 & 13 
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A0MINISTRATOR- GENERAL’S ACT— Pro- 
bate or letters of administration (contd,) 
Administrator-General, preference to S 8 
Administrator-General, right of Ss 7, 8 
Application by Administrator-General S 13 
Court of competent jurisdiction S 6 
Direction to Administrator-General to apply S 10 
ESect of grant S24 

Grant of —Certificate of S 24 : 

Name in which to be granted S 23 
Necessary, when not S 16 i 

Persons other than exempted persons, administra- 
tion of estate of S 9 
Petition for S 22 

Proceedings for — Grant to person appearing S 12 
Revocation of grant S 18 
Bevoeation of grant — Costs S 19 
Revocation of grant— Bfiect of S 20 
Bevoeation of grant — Limitation S 18 
Revocation of grant— Payments made or acts done 
before revocation S 21 

— Proceedings under the Act whether judicial S 51 
—Regimental Debts Act, 1893. 

Letters of administration of estate of persons 
subject to Army or Air Force Act S 17 
Letters of administration, when not necessary 

S16 

Saving oi provisions of S 15 
—Registration Act, provisions of, whether affected S 58 
— Rules, power of Government to make S 50 
—Savings S 59A 
—Title S 1 
— Unclaimed assets 

Claim to— Mode of recovery S 53 
High Court, application to S 53 
Transfer to Government S 52 

ADMIRALTY 

See (1) Colonial Courts of Admiralty Act, 1890; 

(2) Colonial Courts of Admiralty (India) Act, 1891; 

(3) Prize Courts Act, 1894; (4) Territorial Waters 
Jurisdiction Act, 1878, 

—Admiralty jurisdiction: see (1) Admiralty Jurisdio’ 
tion (India) Act, 1860; (2) Letters Patent. 

— Admiralty offences : see (1) Admiralty Offences 
(Colonial) Act, 1849; (2) Admiralty Offences (Colo- 
nial) Act, 1860. 

. — Crimes committed at sea:"^ see Extradition Act, 1870, 
S. 16. 

— Offences committed at sea: see Extradition Act, 1903, 
S. 20. 

ADMIRALTY JURISDICTION (INDIA) ACT, 
1860 

— Claim to be tried by Supreme Court S 2 
— India, whether colony S 1 

ADMIRALTY OFFENCES (COLONIAL) ACT, 
1849 

—Colony, meaning of S 5 
— Death in colony from injury on sea S 3 
— Death on the sea S 3 
— Trial of admiralty offences S 1 
ADMIRALTY OFFENCES (COLONIAL) ACT, 
1860 

—Power of Colonial Legislatures to legislate for trial 
of offences S 1 

ADOPTION 

— Adoption-deed: see Stamp Act, 1899, Sob. I, Art. 3. 

Authority to adopt, registration of: see Registration 

Act, 1908, S. 17. 

•—Person dis< 3 ualified to adopt: see Special Marriage 
Act, 1872, S. 25. 


ADOPTION (contd.) 

— Person marrying under Special Marriage Act — 
Adoption by father of: see Special Marriage Act, 
1872, S. 26.' 

ADULTERY 

— Divorce: see Divorce Act, 1869 S 10 
— Punishment: see Penal Code, 1860, Ss. 497, 498 

ADVERSE POSSESSION 

See Limitation Act, 1908, S. 28; Arte. 141, 142 
and 144. 

ADVOCATE 

See under LEGAL PRACTITIONER. 
ADVOCATE-GENERAL 

See (1) Bar Councils Act, 1926, S. 2 (b); (2) 

Charitable Endowments Act, 1890, S. 15; (3) 
Civil P. C„ 1908, Ss 91, 92; (4) Criminal P. C., 
1898, S. 4 (1) (a); (5) Government of India Act, 
1935, Ss. 16, 55; (6) Letters Patent. 

AFFIDAVIT 

See (1) Civil P. 0., 1908, 0. 19; (2) General Clauses 
Act, 1897, S. 3 (3). 

AFFRAY 

See Penal Code, 1860, Ss. 159, 160. 

AGENT 

See (1) Contract Act, 1872, Ss, 182 to 238; (2) 
Registration Act, 1908, Ss. 32, 33. 

AGREEMENT 

See (1) Contract Act, 1872, S. 2 (2) Registration 

Act, 1908, S. 17. 

AGRICULTURAL 

^Income: see (1) Government of India Act, 1935, 

S. 3U; (2) Income-tax Act, S. 4 (3) (viii). 

— Lease: see T, P. Act, 1882, Ss. 107, 108, 116, 117. 

— Produce: see (1) Agricultural Produce Cess Act, 1940; 
(2) Agricultural Produce (Grading and Marking) 
Act, 1937. 

— Purposes: see T. P. Act, 1882, S. 117. 
AGRICULTURE 

See (1) Agricultural Produce Cess Act, 1940; (2) 
Agricultural Produce (Grading and Marking) Act, 
1937; (3) Agriculturists’ Loans Act, 1884; (4) 
Civil Procedure Code, 1908, S. 60 (5) Destruo- 
tive Insects and Pests Act, 1914 (6) Government 
of India Act, 1935, Sch. YU, List 2, Item 20; 
(7) Land Improvement Loans Act, 1883; (8) 
Land- holders’ Public Charges and Duties Act, 
1853. 

AGRICULTURE PRODUCE CESS ACT, 1940 
— Application of proceeds S 6 
— Articles not produced in India S 3 
— Collector, meaning of S 2 
— Council, meaning of S 2 

Exclusion of articles from Schedule S 4 

— Exemption from cess S 5 
— Imposition of cess B 3 
— Object of Pre 
— Power to make rules S 9 
— Refund of cess S 5 
— Reserve fund S 8 
—Standing Finance Committee S 7 
—Tariff value, fixation of S3 
— Title and extent S 1 

I AGRICULTURAL PRODUCE (GRADING AND 
MARKING) ACT, 1937 
\ —Agricultural produce, definition of S 2 (a) 
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AGRICULTURAL PRODUCE (GRADING AND 
MARKING) ACT (contd.) 

—Counterfeit, definition of S 2(b) 

—Counterfeiting grade designation mark, penalty for 

S 5 

— Covering, definition of S 2{o) 

—Definitions S 2 

— Extension of the application of the Act S 6 
— Extent S 1 

—Grade designation, definition of S 2(d) 

—Grade designation mark, definition of S 2(e) 
—Object of Pre 

—Penalty for unauthorised marking S 4 
—Prescribed, definition of S 2(g) 

— Prescription of grade designation S 3 
—Quality, definition of S 2(f) 

— Rules, power to make S 3 
— Scheduled article, definition of S 2(h) 

—Short title S 1 

AGRICULTURISTS’ LOANS ACT, 1884 

Se& also (1) Land Improvement Act, 1883, Ss, 4 
to 11; (2j Registration Act, 1908, S. 89. 

— Commencement S 1 
— Joint borrowers, liability of each S 6 
—Local extent S 2 
—Priority of loan S 5A (CP) 

— Recovery of loan S 5 
Modes of S 5 (Cj:') 

—Rules, power of Provincial Government to make S 4 
— Short title S 1 

AIR AND LIGHT 

See Easements Act, 1882. 

AIRCRAFT 

—Relevant provisions. 

Aircraft Act, 1934. 

Carriage by Air Act, 1934. 

Government of India Act, 1935, S. 115 (Aircraft 
registered m United Kingdom ) 

AIRCRAFT ACT, 1934 

— Abetment of ofiences S 12 

' — Accidents, rules for investigation of S 7 

—Acts done in good faith under the Act, protection for 

S 18 

— Aerodrome, meaning of S 2 (2) 

— Aircraft, meaning of S 2 (1) 

—Bar of certain suits Ss 17 and 18 
— Convention of 1919, implementation of S 4 
— Customs procedure S 15 
— Dangerous flying, penalty for S 11 
—Exemption from S 3 
—Export, defined S 2 (4) 

—Extent, as to persons S 1 
— Extent, local S 1 

— Forfeiture, power of Court to order S 13 
—Import, defined S 2 (3) 

— Lighthouse, applicability of Act to S 19 
— Orders in emergency 

Contravention of 8 6 (4) 

Power to make S 6 

—Patents and Designs Act, S. 42, applicability S 15 
— Power to detain aircraft S 8 
— Public health, emergency powers for protection of 

S8B 

—Public health, rules for protection of S 8A 
—Buies, contravention of, penalty for S 10 
—Buies, power to make S 5 

—Rules, to be laid before both Chambers of Legislature 

85 

—Saving of application of the Act S 19 
—Sea Customs Act, 1878, applicability S 16 
—Short title S 1 


AIRCRAFT ACT (conid.) 

— Trespass or nuisance by aircraft, bar of sui- S 17 
— Wreck and salvage S 9 

AIR FORCE 

—Relevant provisions 
Air Force Act, 1932. 

Air Force Volunteer Reserve (Discipline) Act, i333« 
Army Act, 1911. 

Civil Procedure Code, 1908, 8. 60 (Attaohmeafc of 
pay of airmen). 

Criminal Law Amendment Act, 1938, S. 2 (Icwfci 
gation to mutiny or insubordination.) 

Criminal Procedure Code, 1898, Ss. 526 A, 549. 
European Deserters Act, 1856. 

Government of India Act, 1935, Ss. 99, 110, 232 
to 239, 

Municipal Taxation Act, 1881. 

Penal Code, 1860, Ch. VIl (OSences relating to 
Army, Navy and Air Force ) 

Soldiers (Litigation) Act, 1925, 8. 4. 

Succession Act, 1925, S. 65 (Airman, will by,) 

AIR FORCE ACT, 1932 
— Absence without leave, inquiry on S 62 
—Active service, defined 8 6 (11) 

— Active service, person convicted on, retaatwu in 
ranks S 24 

— Air Force award, defined S 6 (13) 

—Air Force custody, defined S 6 (12) 

— Air Force oSences. 

Abetment of ofience 8 57 
Absence from duty without leave S 42 
Aircraft, ofienoes relating to S 54 
Attempt to commit ofience S 56 
Civil ofiences S 58 
Connivance at desertion S 41 
Defined S 6 (17) 

Desertion S 39 
Escape from custody S 49 
P’alse accusations and ofiences relating to docu 
ments S 51 

False answers on enrolment S 52 
Fraudulent enlistment S 40 
Insubordination committed on active service S3? 
Insubordination punishable with long imprison- 
ment . 8 36 

Insubordination punishable with short imprison- 
ment B 38 

Intoxication S 46 
Irregular keeping in custody S 48 
Miscellaneous ofienoes b 55 
Mutiny S 35 

Ofiences relating to Courts-martial S 5£> 

Ofiences relating to property S 50 
Permitting escape of prisoner S 47 
Scandalous conduct of officer S 43 
Scandalous conduct punishable with long impri- 
sonment S 44 

Scandalous conduct punishable with short imprL 
aonment S 45 

Service ofiences committed on active service S 33 
Service ofiences punishable with death S 31 
Service offences punishable with long imprison- 
ment S 32 

Service ofiences punishable with short imptiaon’ 
ment S 34 

— Airman, defined S 6 (5) 

— Arrest by civil authorities S 60 
— Attestation 

Mode of S 12 
Persons to be attested S 11 
—Civil offence, defined S 6 (18) 

— Commanding officer, defined S 6 (6) 
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AIR FORCE ACT (contd.) 

— Commanding officer of certain persona S 4 
— Commencement S 1 

— Complaints against superior officers and airmen 

S 120 

— Confirmation of finding or sentence S 100 

Confirming authority, limitation of powers of 

S103 

District Court-martial S 102 
Field Court-martial S 104 
General Court-martial S 101 
— Confirmation o£ finding and sentence on board ship 

S 106 

— Corps, defined S 6 (8) 

— Court-martial 

Commencement of sentence of imprisonment 

S 112 

Communication of orders to prison officers S 116 
Concurrent jurisdiction of criminal Court and 
Court-martial S 80 

Convening authorities, limitation of powers of S 63 
Criminal Court, power of, to require delivery of 
oSender S 81 

Death sentence S 111 
Defined S 6 (14) 

Disposal of property S 119 
Dissolution of S 73 

District Court-martial, composition of S 71 
District Court-martial, jurisdiction and powers of 

S 76 

District Court-martial, power to convene S 67 
Execution of sentence of detention S 115 
Execution of sentence of imprisonment ! 

Ss 113 and 114 

Field Court-martial, composition of S72 
Field Court-martial, convening of S 69 
Field Court-martial, jurisdiction and powers of 

S 75 

General Court-martial, composition of S 70 
General Court-martial, jurisdiction and powers of 

S75 

General Court-martial, power to convene S66 
Jurisdiction and powers of S74 
Kinds of S 65 

Pardons and remissions S 110 
Prisons and detention barracks S 11 9 A 

Privileges of persons attending S 121 
Procedure of ; se& Court-martial — Procedure of 
Eemission, commutation or mitigation of sentence 

S105 

Eevision of finding or sentence S 107 
Sentence of fine, execution of S 118 
SantenoG of transportation S 117 
Sentence or finding, confirmation of; see Confirma- 
tion of finding or sentence 
Substitution of valid finding or sentence S 108 
Trial by : see Court-martial, trial by 

Court-martial— Procedure of 

Challenges S 85 

Charge for one offence — Conviction for different 
offence S 91 

Commission to obtain evidence S 90 

Custody and disposal of property 99 

Enrolment paper as evidence S 95 

Bvidence— Applicability of Evidence Act S92 

Judge — Advocate S84 

Judicial notice S93 

Lunatio accused S 109 ^ 

Oaths of president and members S 87 
President S83 

Presumption as to certain documents b 96 
Presumption as to signatures S 94 
Previous conviction, evidence of S 98 
Beference by accused to Governmen* officer S 97 


AIR FORCE ACT— Court-martial — Procedure oi 
( contd.) 

Service character, evidence of S 93 
Summoning of witnesses S89 
Voting of members S 86 
Witnesses — Oath by S 88 
Witnesses — Production of documents by S 39 
Witnesses— Summoning of S 89 
—Court-martial, trial by 

Bar to second trial Ss 77, 82 
Limitation S78 
Place of S 79 

— Criminal Court, defined S8(15) 

— Custody of offenders S 59 
— Definitions S 6 
— Deserter 

Capture of S 61 
Property of S 126 
— Discharge S 15 

Person out of India S 17 
— Dismissal by Air Officer Commandl’^g S 14 
— Dismissal by Central Government S 13 
—Dismissal, person out of India S 17 
— Disposal of property without probate S 127 
— Enemy, defined S 6 (10) 

— Enrolment S 8 

Conditions for 8 9 

Enrolling officer, procedure before S 7 
Validity of S 10 

— Exemption from arrest for debt S 122 
— Exemption from attachment S 123 
— Imprisonment, degrees of S 19 
— Imprisonment — Long S 19 
— Imprisonment-Short S 19 
— Lunatic, property of S 128 
— Missing person, property of S 128 
—Non-commissioned officer, defined S 6 (3} 

— Notification, defined S 6 (20) 

— Offence, defined S 6 (16) 

— Officer, defined S 6 (4) 

Officer not subject to the Act, when may axaroise 

powers under S 5 

Officer of the Indian Air P'’oree, defined S 6(1) 

— Penal deductions S 26 

Airman , deductions from pay and allowances S 28 
Officers, deductions from pay and aliowanoes S 26 
Public money other than pay, deduction from S 27 
Eemission of S 28 
— Persons subject to S 2 
j — Prescribed, meaning of S 6 (21) 

Priority of hearing of cases S 125 

I Prisoners of war, provision for dependants of S 29 

i — Property of deceased person S 126 
I — Provost-marshal S 83 
, Duties and powers of S 64 
I — Punishments Sl9 

Combination of S 22 
Field punishment S 21 
Lower punishment, power to award S 20 
Minor punishments S 25 

Reduction of non-commissioned and warrant 
officers S 23 

Retention in the ranks of person convicted on 
active service S 24 
— Reduction in grade of officer S 18 

Reservist, privileges of S 124 

— Short title SI 

—Special provision as to rank In certain oases B 3 

Superior officer, defined SO (7) 

—Unauthorised deductions, forbidden S 30 
— ^Unit, defined S 8 (9) 

Volunteer Reserve ; see Air Force Volar te^^r Reserve 

(Discipline) Act, 1939. 

Warrant officer, defined S6 (2) 
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AIR FORCE VOLUNTEER RESERVE (DIS- 
CIPLINE) ACT, 1959 
Commencement B 1 
— Extent S i 

— Failure to attend when called up S 4 
—Jurisdiction S 6 
— Repeal and saving B 7 
— Rule of evidence S 5 
— Eu1p=!, power to make S 2 
— Short title S 1 

— Volunteer Reserve subject to Air Force Act S3 
ALIEN 

—Relevant provisions 

Administrator General’s Act, S. 57 (Administia- 
tion of estate of alien.) 

Civil P. 0., 1903, S 83 (Alien enemy, suit by), 
Beciproeity Act, 1943. 

Registration of Foreigners Act, 1939. 

ALIMONY 

See: Divorce Act, 1869, Ss. 36, 37. 

ALLIED FORCES (CHINA) ORDINANCE, 1946 
— Arrest of person charged with oSences against 
Chinese law S 4 

— Bar of criminal proceedings in British Indian 
Courts S 3 • 

—Bar of legal proceedings S 6 
— Commencement S 1 
— Extent B 1 

—Members of Chinese forces, definad S 2 

—Object Pre 

—Proof of Identity S 5 

—Short title S 1 

— Termination of S 7 

ANAND MARRIAGE ACT, 1909 
— Plxemptions S 3 

—Other forms, marriage according to, validity of S 4 
— Prohibited degrees, marriage within S 5 
—Short title and extent S 1 
— Validity of Anand marriage S 2 

ANCIENT MONUMENTS PRESERVATION 
ACT, 1904 

See also Antiquities (Export Control) Act, 1947. 
—Acquisition of protected monuments S 4 
—Agreement with owner foe preservation S 5 

Application of endowment for repair of monument 

S9 

Enforcement of S 7 

Owner under disability or not in possession S 6 
Successors-in* title of owner, whether bound 88 
— Ancient monument S 2 (1) 

— Antiquities S2 (2) 

Control of trahie m S 17 

— Assessment of market value or compensation S21 
—Bar of suits or proceedings S 24 
— Compulsory purchase of monument B 10 
— Definitions S 2 

—Guardianship of protected monuments S 4 
— Maintenance of monuments S 11 
Voluntary contribution for S 12 
—Object of Pre 

—Offences, jurisdiction to try S 22 
— Penalties S 16 

—Place of worship, protection of S 13 
—Power to control mining, etc., near monuments 

SlOA 

' — Protected area S 20 
Acquisition of S 200 

Power to enter and make excavation S 20A 
Rules for excavation S 20B 


ANCIENT MONUMENTS PRESERVATION 
ACT (conidj 

— Protected monuments B3 
— Relinquishment of Government’s right'- B 14 
— Right of access to monuments S 15 
— Rules, power to make S 23 
— Sculptures, carving, etc , protection of S 1-S 

— Sculptures, carvings, etc , purchase of S 19 

— Short title and extent S 1 

ANIMALS 

—Relevant provisions 

Cantonments Act, 1924, S, 110 (Ueg''TA*alio» an . 
control of dogs.) 

Cattle Trespass Act, 1871. 

Dourine Act, 1910. 

Elephants’ Preservation Act, 1879, 

Glanders and Farcy Act, 1899, 

Live-stock Importation Act, 1898. 

Prevention of Cruelty to Animals Act, 1890, 

Wild Birds and Animals Protection Act, 1912. 

ANOMALOUS MORTGAGE 

See : T. P. Act. 1882, Bs 58 (g) and 98. 
ANTIQUITIES (EXPORT CONTROL) ACT, 1947 
See also Ancient Monuments Preservation Act, 
1904. 

— Ancient Monuments Preservation Act, applicability 
of B9 

— Antiquity, article whether, determination of * B 6 

— Antiquity, defined S2 

— Export, defined S 2 

— Jurisdiction to try oSence S 5 

— Penalty and procedure B 5 

— Prohibition of export S 3 

— Protection of action taken under the Act B 8 

— Rules, power to make B 7 

—Sea Customs Act, applicability of B4 

— Short title and extent B 1 

APOSTACY 

Sec: Casts Disabilities Removal Act, 1850. 

APPELLATE JURISDICTION ACT, 1929 
— Additional Lord of Appeal vS 2 
— Indian Judges 

Apipointment of B 1 
Pension S 1 
Qualifications S 1 
Salary of SI 
Tenure of office B 1 

APPRENTICE 
—RELEVANT PROVISIONS. 

Apprentices Act, 1850. 

Children (Pledging of Labour) Act, 1933. 

Merchant Shipping Act, 1923, B. 23. 

Stamp Act, 1899, Art. 9 (Apprenticeship deed). 

APPRENTICES ACT, 1850 
— Age set forth in contract, evidentiary value of B 2 
— Appeal from orders S 24 
. — Apprenticing of child H 1 

— Appropriation of sum recovered on oaneeliatlon of 
contract S 17 

— Assault, etc , liability of master or agent B 14 
— Chastisement, power of master or agent B 14 
— Child brought up by public charity B 4 
— Complaint against master BIB 
Limitation for S 18 
— Complaint by master S 15 
Limitation for B 18 
— Contract of apprenticeship 
Alteration of terms S 11 
Copies of * S 10 
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APPRENTICES ACT — Contract of apprenticeship 

(contd.) 

Form and contents of S b 
Signature S 9 
Termination ot S il 
Validity of S 10 
— Death of master S 19 

Continuation of apprenticeship Ss 19 and 20 
Maintenance of apprentice S 21 
— Insolvency of master S 22 
—Interpretation of terms S 25 
—Jurisdiction of Magistrate S 23 
— Magistrate, power to act as guardian S 3 
— ^fisoonduct of apprentice S 16 
—New master, assignment of apprentice to S 12 

APPROPRIATION OF PAYMENTS 
See Contract Act, 1872, Ss. 59 to 61. 

APPROVER 

See (1) Criminal P. C., Ss. 337, 339 ; (2) Evidence 
Act, 3s. 114, Ulus, (b) and 133. 

ARBITRATION 
— Relevant provisions, 

Arbitration Act, 1940. 

Arbitration (Protocol and Convention) Act, 1937, 
Ss. 4 to 6 (Foreign awards.) 

Atomic Energy Act, 1948, 3. 16 (Arbitrations under 
the Act.) 

Cantonment Act, 1924, Ss. 260 to 265 (Committee 
of Arbitration.) 

Companies Act, 1913, Ss. 152, 2080 (Arbitration 
by campany.) 

Contract Act, 1872, S. 28 (Agreement containing 
clause.) 

Gopy^'ight Act, 1914, 3. 3, 

Damodar Valley Corporation Act, 1948, S. 49 
(Arbitration in disputes between Corporation and 
Government), 

Electricity Act, 1910, Ss. 19, 52. 

Electricity (Supply) Act, 1948, S. 76 (Arbitration). 
Evidence Act, 1872, Ss. 1 and 3. 

Government of India Act, 1935, 3. 197 (Railway 
Companies and arbitration.) 

Limitation Act, 1908, Art. 178, 

Registration Act, 1908, S. 17 (Award, registration 
of). 

Religious Endowments Act, 1863, Ss, 16, 17 (Re- 
ference to arbitration ) 

Specific Relief Act, 1877, 3. 21 (Specific perform- 
ance of agreement). 

Stamp Act, 1899, Art. 12 (Award), 

ARBITRATION ACT, 1940 
—Amending and consolidating statute Pre 
— Appeal S 39 

Judgment m terms of award— Appeal 

S17 andN4to7 

— Applicability of, to all arbitrations S 47 
—Arbitration agreement 
Acceptance S 2 (a) N 1 
Agent, authority of S 21 N 11 
Application to contest S S3 
Definition S 2 (a) 

Dispute S2(a)N2 

Efiect on right to sue S 2 (a) N 3 

Entering into 3 20 N 10 

Form of S2(a)N4 

Guardian, authority of S2iN12 

Implied conditions S 3 and Sch I 

Manager of joint Hindu family, authority of 

S21N12 

Option to one party S 2 (a) N 6 
Parties to B 2 (a) N 7 


INDEX 8921 

ARBITRATION ACT Arbitration agreement 

(crntd,) 

Pleader, authority of S 2IN13 

Present and future differences S 2 (a)N 8 

Submission 3 2 (a)N 9 

Suit to contest 3 32 

Who can enter into S 20N 5 

Writing and signature S 2 (a) N 5 

—Arbitration agreement — Filing in Court S 20 andN i 
Agreement relating to matters beyond jurisdiction 
of Court S20N2 

Pending litigation, agreement relating to S 20N 4 
Procedure on B 20 

Public office, agreement relating to appointment to 

S20N3 

— Arbitration agreement, Filing of 

“Arbitrator appointed by parties” S 20N 7 
Death or refusal of arbitrator to act B 20N9 
“Filed in Court’’ B 20 Nil 
Revision S20N12 
‘ Sufficient cause” B20N15 
Suit, application to be treated as S 20N 14 
Umpire, power to appoint S 20N 8 
— Arbitration with intervention of Court S 20 
— Arbitrators 

Appearance before— Process for S 43 

Appointed by Court — Powers of S 8 andN 5, S 12 

Court acting as arbitrator S 17 N 3 

Death or refusal to act S 20N9 

Failure to appoint by party— Procedure 

S 8 and N 1 to 4 

Majority, decision of S 10 
Misconduct S 11 
Neglect or refusal to act S 9 
New arbitrator, appointment of S 9 and N 1 
Pending suit, appointment of arbitrators in 3 22 
Powers of arbitrator S 13 
Power of Court to appoint 3 8 
Removal of— Power of Court S 11 
Removal of— Power of Court on 3 12 
Remuneration and costs of S 38 
Remuneration on removal for misconduct S 11 
Sole arbitrator, power to appoint S 9 andN 2, 3 
Sole arbitrator, pDwer of Court to appoint S 12 
Third party, appointment by S 4 
Valuer and arbitrator S 17 N 14 
— Award 

Application to contest S 33 
Binding efiect of S17N2 
Condition precedent to bringing of action S 36 
Definition of 3 2 (b) 

Enforcement of S 17 N 8 

Enlargement of time for making S 28 

Judgment in terms of B 17 

Modify or correct— Grounds S 15 and N 1 to 3 

Modify or correct, power of Court to S 15 andN i 

Notice of making B 14 andN 1 

Remission of : see Award— Remission of. 

Suit to contest S 32 
Writing and signature S 14 and N 1 
— Award, filing in Court S 14 
— Award — Remission of S 16 

Determining matters not referred S 16N2 
Failure to reconsider S 16 and N 7 
Grounds S 16 and Notes 2 to 5 
Illegal award S16N5 

Indefinite or incapable of execution S 16N4 
Matters referred not determined S 16N 3 
Power of Court S 16 andN I 
Time for submission of decision S 16 andN 6 

—Bar of suit S 32 

Suit to contest arbitration agreement S 32 
Suit to set aside award S 32 and Note 
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ARBITRATION ACT (contd^l 
— Civil Procedure Code, applicability 0 £ S 41 
— Commencement S 1 
— Court 

Definition of S 2 (c) 

Leave to revoke reference S 5 and N 2 
Modify or correct award, power to S 15 
Power of, on removal of arbitrator S 12 
Power on revocation of reference S 12 
Power to appoint arbitrators or umpire in private 
arbitration IS 8 

Power to enlarge time for making award S 28 
Power to remit award H 16 
Power to remove arbitrators or umpire S 11 
Powers of Sch 11 

Receiver, power to appoint S 20N6 
—Crown, applicability to S 45 
—Death of party S 6 
—Definitions S 2 

— Efiect of legal proceedings on arbitration S 35 
—Execution proceedings, arbitration in S 21 N 6 
-Extent S 1 

— Piling of award, jurisdiction S 31 and N 1 & 2 
—General provisions S 26 
— Insolvency of party S 7 
—Insolvency proceedings, arbitration in S21N7 
— Interest on award S 29 
—Interim award S 27 
—Interim orders S 18 
— Judgment in terms of award S 17 and RIO 
Appeal Sl7andN4to7 
Binding effect of S 17N 2 
Court acting as arbitrator S 17 N 3 
Failure to hear objections S 17 N 7 
Finality of S 17 N 5 and 6 
Invalid award S 17 N 4 
Res judicata S17N2 
Revision S 17 Nil 
Second appeal S 17 N 12 
When to be given S 17 andN 1 
—Jurisdiction S 31 

Filing of award S 31 and N 1 and 2 
Questions relating to agreement S 31 andN 3 
Questions relating to award S 31 andN 4 
Questions relating to conduct of arbitration pro- 
ceedings S 31 
Setting aside award S 30 N 7 
—Legal representative, defined S 2 (d) 

— Limitation S 37 
— Misconduct 

Acquiescence in S 30 N 1 1 
Acts amounting to S 30 N 10 
Acts not amounting to S SON 12 
What is S30N9 

—Pending suit, arbitration in S 21 

Agreement to abide by decision of Court S 21 N 1 

Agreement to abide by statement of witness S 21 N 2 

AH parties interested, application by S 21N3, 4 i 

Appellate Court, powers of S 21 N 17 

Arbitrators, appointment of S 22 

Authority to refer S 21 N 11 to 13 

Commissioner, application to S 21N5 

Form of agreement S 21 N 14 

Making of the award N 23 N 2 

Matter in difference S 21 N 15 ; S 23 N 3 

Matter outside suit S 21 N 16 

Order of reference S 23 andN 5 

Order of reference, effect of S 23 N 1 

Provisions applicable S 25 

Revocation of reference S 21 N 18 

Some parties, reference by S 24 

Suit for restitution of conjugal rights S 21 N9 

Time for making application S 2 1 N 10 

Xime»for making award S 23 N 4 


INDEX 

arbitration act — Pending suit, arbitration 

in (conid.) 

Withdrawal of suit 'after reference S 21K19 
— Probate proceedings, arbitration in R 21NS 
— Reference B 2 (e) 

General principles S5K1 
Revocation of B 5 and K 2 
Leave of Court B 5 
Pending suit, reference in B 21 N 18 
Powers of Court on S 12 
— Revision 

Arbitration agreement— Filing of B 20 N 12 
Judgment in terms of award - Revision B 17N U 
Stay of legal proceedings B 34 N 11 
— Rules, power of High Court to make B 14 
—Saving for pending reference B 48 
— Service of notice S 42 
— Setting aside award S 30 
Application for S 30 N 2 
Award after expiry of time allowed S 30N4 
Evidence of arbitrator S 30 N 3 
Grounds for S 30 and N 4 to 12 
Improperly procured B 30 K 5 
Invalid award B 30 N 6 
Jurisdiction B30N7 
Limitation S 30 N 8 
Misconduct S 30 N 9 to 12 
Order superseding arbitration — Award after 

S30Nn 

— Short title B 1 

—Small Causa Court, power of S 40 
— Special case 

Opinion of Court S 14 
Power to state S13 
—Statutory arbitrations S 46 
—Stay of legal proceedings S 34 and Notes 
Application to stay S 34N 3 
Award given— Effect S 34 N 12 
Burden of proof S 34 N 4 
Commencement of legal proceedings S 34 N 5 
Court which can grant S 34N7 
Effect S34N14 

Matter agreed to be referred S 34N 8 
Repudiation of contract with arbitration clause 

S34N10 

Revision on S34N11 

Satisfaction of Court as to grounds of S 34N 6 
St^y— Removal of S 34 N 12a 
Stay— Restrictions in S 34N13 
Stay — When not granted S34N15 
Steps in the proceedings S 34N 16 
Waiver S34N17 
Who may apply S 34 N 18 
—Submission, defined S 2 (a) N 9 
— Supersede arbitration— Power of Court to S 19 
— Umpire 

Appointment of S 10 

Power of Court to appoint S 8 and N 1 to 4 

Power to appoint on filing of arbitration agreement 

S20N8 

Removal of— Power of Court S 11 

Three or more arbitrators, appointment of umpire 

SIO 

ARBITRATION (PROTOCOL AND CONVEN- 
TION) ACT, 1937 

— Convention on the execution of foreign arbitral 
awards Sch II 
—Evidence S 8 
— Extant S 1 
— Foreign award S 2 

Conditions for enforcement S 7 
Effect of S 4 
Enforcement of S 6 
Filing of S 5 
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ARBITRATION (PROTOCOL AND CONVEN- 
TION) ACT (contd.) 

— Profcoool on arbitration clausea feoh I 

— Rules S 10 

— Savings S 9 

—Short title S I 

—Stay of proceedings S 3 

ARMED FORCES (EMERGENCY DUTIES) 
ACT, 1947 

—Emergency duties S 2 
— Short title and extent S 1 
— Validation of past commands S 3 

ARMED FORCES (SPECIAL POWERS) ACT 
1947 

—Expiry of Act, effect of S 5 
— Protection of persons acting under the Act S 3 
—Repeals S 4 

— Short title, extent and duration S 1 
— Special powers of officers S 2 

ARMED FORCES (SPECIAL POWERS) ORDI- 
NANCE, 1942 

—Arrested person to be made over to appropriate 
authority S 3 
— Commencement S 1 
—Extent S 1 
— Object of Pre 

— Protection to persons acting under the Ordinance 

S4 

— Short title S 1 

— Use of force in certain circumstances S 2 

ARMED FORCES (SPECIAL POWERS) EX- 
TENSION ORDINANCE, 1942 
— Commencement S 1 

— Extension of Armed Forces (Special Powers) Ordi- 
nance, 1942, to police forces S 2 
— Extent S 1 
—Object of Pre 
—Short title S 1 

ARMS 

—Relevant provisions. 

Arms Act, 1878. 

Criminal Procedure Code (1898), S. 184 (Offence 
under Arms Act — Trial in presidency town.) 
Explosives Act, 1884, S. 15, 

Explosive Substances Act, 1908. 

Explosives (Temporary Provisions) Act, 1947. 
Malabar War-koives Act, 1854, 

Penal Code, 1860, Ss, 122, 144, 148 and 149. 

Port Act, 1908, S. 27. 

Presidency Magistrates Act, 1877 (Search in res- 
pect of offence under S. 19 of Arms Act.) 

Sea Customs Act, 1878, S. 88. 

Tariff Act, 1934, S. 2, 

ARMS ACT, 1878 

— Air-gun, whether covered by definition of arms 

S4N1 

—Amending and Consolidating Act Pre 
— Ammunition S 4 and N 2 
—Arms, defined S 4 and N‘3 to 6 
—Arrest of persons conveying arms S 12 
— Canon S 4 
— Census of fire-arms S 32 
— Commencement of S 2 
— Confiscation of arms, etc., on conviction S 24 
— Definitions S 4 and Notes 
— Delivering arms to unauthorised person S 22 
—Deposit of arms S 16 
— Exemptions S 27 
— Fire-arms S 4 N 5a 


ARMS ACT (conid.) 

— Going armed S 13 and N 1, 3 and 4 
Penalty S19N5 
Servant of licensee S 13 N 2 
—Importation and exportation for private use S 6 
— Information regarding offences S 28 

— Licences 

Breach of licence, penalty for S2l 
Cancellation and suspension of licence S 18 
Rules as to S 17 
— Licence, defined S 4 
— Limitation for proceedings S 33 
— Local extent S 1 
— Military stores S 4 
—Military stores, possession of S 14 N 2 
— Notice of proceedings S 33 
—Other laws, operation of S 31 
— Penalties S 19 and Notes 
Breach of licence S 21 
Breach of rules S 23 
Concealing arms S 20 andN 2 
Enhanced punishment in certain cases 

S 20A (Beng.) 

Knowingly purchasing arms from unlicensed person 

S22 

Secret breaches of Ss. 5, 6, 10, 14 and 15 

S20 andNl, 3 

— Sanction for prosecution S 29 andN 2, 3 
Absence of S 29 N 1 
— Savings S 1 

— Search and seizure by Magistrate S 25 
—Search, how conducted S 30 
— Searching stations S 11 

—Seizure and detention by Central Government S 26 
— Short title S 1 
—Spear S4N7 
—Sword S4N8 
— Transport of arms S 10 
— Unlicensed importation and exportation S 6 
— Unlicensed manufacture, conversion and sale S 5 
— Unlicensed possession S 14 andNl; S 15 
Exclusive possession S19N10, 11 
Persons exempted from licence S 14N 3 
Possession and licence S 14 N 4 
Servant, possession by S 19N9 
—Unserviceable arms S 4 N 9 
— Warehousing of arms S 7 
ARMY 

—Relevant provisions 

Active Service Ordinance, 1941 
Administrator-Generars Act, 1913, Ss. 15 to 17 
(Grant of Letters of administration) 

Air Force Act, 1932, S. 57 (Abatement of offence) 
Allied Forces (China) Ordinance, 1946 
Armed Forces (Emergency Duties) Act, 1947 
Armed Forces (Special Powers) Act, 1947 
Armed Forces (Special Powers) Ordinance, 1942 
Army Act, 1911 

Army (Forfeiture of Emoluments) Ordinance, 1945 
Army (Provision for Dependants) Ordinance, 1944 
Army (Suspension of Sentences) Act, 1920 
Auxiliary Force Act, 1920 
Cantonments Act, 1924 

Cantonments (House-Accommodation) Act, 1923 
Civil Procedure Code, 1908, S. 60 N 15 
Criminal Law Amendment Act, 1938, S.. 2 (Insti- 
gation to mutiny or insubordination) 

Criminal Procedure Code, 1898, Ss. 54, 473 and 
549 

European Deserters Act, 1856 
Evidence Act, 1872, S. 1 (Applicability to pro- 
ceedings before Court-martial) 

Foreign Recruiting Act, 1874 
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ARMY— Relevant provisions fconid) 

General Glauses Act, 1897, S. 26 
Government of India Act, 1935, Ss. 282, 234 and 
239 

Government Savings Banks Act, 1873, Sec. 9 
(Deserter, deposit belonging to) 

Indian Forces (Transfer) Ordinance, 1940 
Manoeuvres, Field Firing and Artillery Practice 
Act, 1938 

Martial law (Indemnity) Ordinance, 1943 
Military Nursing Services (India) Ordinance, 1943 
Municipal Taxation Act, 1881 
National Cadet Corps Act, 3 948, 

Naval Discipline Ordinance, 1945, S. 2 (Military 
personnel on board, discipline of) 

Penal Code, 1860 Chap. VII (Offences relating to) 

Press (Emergency Powers) Act, 1931, S. 4 

Prisons Act, 1894 

Reserve Forces Act, 1888 

Soldiers (Litigation) Act, 1925 

Succession Act, 1925, S. 65 (Soldier, will by) 

Territorial Army Act, 1948 

Territorial Force Act, 1920 

Tolls (Army and Air Force) Act, 1901 

Works of Defence Act, 1903 

ARMY ACT, 1911 

— Absence without leave, inquiry S 126 
— Active service, defined S7 (13) 

—Army, defined S 7 (8) 

—Army corps, defined S 7 (8) 

—Arrest by civil authorities S 125 
—Arrest by military authorities S 124 
— Attestation 

Mode of S 12 
Persons to be attested S 11 
—Brigade, defined S 7 (8) 

— British officer, defined S7 (1) 

—Civil offence, defined S7 (18) 

— Civil ofienoes S 41 
—Collective fines S 21 
— Commanding officer, defined S 7 (6) 

— Commencement of Si 

—Confirmation and revision of findings and sentences 
Confirmation necessary Sa 94, 101 
Confirming officer, power of S 99 
Contents of warrant; S 97 

District Court-martial, finding and sentence of: S 96 
Finding or sentence on board ship S 99 A 
General Court-martial, finding and sentence of 

S95 

Revision S 100 

Summary Court-martial — Transmission of pro- 
ceedings S 102 

Summary general Court-martial, finding or sen- 
tence by S 98 

Valid finding or sentence, substitution of S 103 
— Consolidating and Amending Act Pre 
—Corps, defined S 7 (9) 

—Court-martial S7(16) 

Dissolution of S 65 

District Court-martial— Composition of Ss 58, 60 
District Court-martial — Power to convene S 55 
General Court-martial— Composition of Ss 57, 60 
General Court-martial— Power to convene S 54 

Kinds of S 53 
Limitation of trial by S 87 
Place of trial S 68 
Powers of Ss 72, 73 
Second trial by, bar of S 66 
Summary Court-martial S 64 
Ofienees triable by S 74 
Persons triable by S 75 
Sentence S 76 


INDEX 

ARMY ACT --Court-martial (oontd.i 

Summary general Court-martial -Composition oi 

S 63 

Summary general Court-marfal — Co ivening of 

S 62 

Suspension oi sen tt nee : & -c .\niiy (Sa-pension of 
Sentenceb) Act, 1920 
Trial by : r,ei' Coart-martial— Trial by 
Warrant convening -Contents of S 56 
— Court-martial and Criminal Court S 69 

Delivery of oltender to Crinnm*! Court S 70 
Subsequent trial by Criminal Court H71 

— Court-martial— Trial by 
Challenges S 80 
Character, evidence of S 93 

Charge for one offence — Conviction ^or difieren: 
ohenee S 86 
Commissions S 85 

Custody and disposal of property pending trial 

S 126A 

Disposal of property regarding which ofience com- 
mitted S 126B 

Documents, production of S 84 

Enrolment paper, evidentiary value of S91 

Evidence S 88 

Judge Advocate SVS 

Judicial notice S 89 

Lunatic accased S 103A 

Noting of members S 81 

Oaths of President and members S &2 

Oaths of witnesses S S3 

President S 77 

Presumptions as to certain documents S91A 
Presumption as to signatures S 90 
Previous convictions, evidence of H 93 
Reference by accused to Government officer B 92 
Sentence of death — Majority requisite B 87 
Witnesses— Summoning of S 84 
— Criminal Court, defined B 7 (17) 

— Definitions B 7 
— Department, defined S7 (11) 

— Deserter 

Capture of S 123 
Desertion, meaning of S 114 
Disposal of property of 114 
— Discharge S 16 

Certificate to person discharged S 17 
Person out of India B IS 
—Dismissal 

Central Government, power of B 13 
Certificate to person dismissel B 17 
Command er-m chief, power of S 13 
Officer commanding, by B 14 
— Disposal of property of deceased B 114 
Probate, necessity of B 115 
—Disposal of property, rules as to Ss 114 to 116 
— Division, defined B 7 (8) 

—Enemy, defined S7(12) 

— Enrolment S 9 

Enrolment paper— Eiidentiary value cf S 91 
False answers S 37 
Procedure before enroliug officer B 8 
Validity of B 10 
— Execution of sentences 

Communication of ceitain orders to prison officers 

SX09 

Imprisonment S 107 
Imprisonment— Commencement of B 106 
Imprisonment in special cases B 108 
Sentence of death — Form of B 104 
Sentence of fine SlllA 
Solitary confinement, limit of S 110 
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ARMY ACT—Execution of sentences (contd,) 
Transportation S 107 
Transportation— Commencement of S 106 
Transportation— Offender how dealt with till trans- 
ported 8 108A 

— General power to make provision for dependants 

S52B 

— Independent brigade, defined S7(10) 

Indian and Burmese forces, relations between 

Ss 6A. 6B 

—Indian Commissioned Officer, defined S 7 (2) 

— Indian followers, punishment of S 22 
—Lunatic 

Accused— Procedure 8 103A 
Disposal of property of 8 116 
— Military custody, defined S 7 (14) 

— Military prisons SlllB 
— Military privileges 

Complaints against officers B117 
Complaints by Indian Commissioned Officers 

S117A 

Exemption from arrest for debt S 119 
Exemption from attachment 8 120 
Persons attending Court-martial, privileges of 

8118 

Priority of hearing of cases S 122 
Reservists, privileges of S 121 
— Military reward, defined 8 7 (15) 

—Minor punishments 8 20 
— Non-commissioned Officer, defined 8 7 (4) 

—Offence, defined 8 7 (19) 

— Offences in respect of Military service 
Abetment 8 40 
Absence without leave 8 30 
Attempts S 39A 
Desertion 8 29 
Disgraceful conduct 8 31 
Falsa accusations, documents or statements 8 36 
False answers on enrolment 8 37 
Harbouring deserter S 30 
Intoxication S 32 
Miscellaneous offences 8 39 
Mutiny and insubordination Ss 27, 28 
Offences in relation to Court-martial 8 38 
Offences not punishable with death 8 26 
Offences punishable with death 8 25 
Persons in custody, offences relating to Sa 33, 34 
Property, offences relating to 8 35 
— Officer, defined S 7 (5) 

. — Officers to exercise powers in certain cases 8 6 
— Pardons and remissions 8 112 
—Penal deductions 8 50 

Deduction from public money other than pay; S 51 
Power to withhold pay or allowance pending 
inquiry S 51A 

Provision for dependants of prisoners of war 

S52A 

Remission of S 52 
— Persons subject to 8 2 
— Power to apply Act to certain forces 8 o 
— Provost Marshals 

Appointment or S23 

Duties and powers of S 24 I 

— Punishments 8 43 
Cashiering 8 47 A 
Combination of 8 47 
Field punishments Ss 45, 46 
Lower punishments 8 44 
Reduction Ss 49 and 49A 
Solitary confinement 8 48 
— Reduction of warrant and non-commissionad officer 

819 

—Rules S 113 
— Short title S 1 


ARMY ACT (contd,) 

— Special provision as to rank in certain eases S 3 
Commanding officer 8 4 
— Superior officer, defined 8 7 (7 j 
—Viceroy’s Commissioned Officer, defined 8 7 (2 A) 

— Warrant officer, defined 8 7 (3) 

ARMY (FORFEITURE OF EMOLUMENTS! 

ORDINANCE, 1945 
— Courts of Enquiry 8 3 
— Forfeiture of emoluments 8 2 
— Power to withhold emoluments pending enquiry 

— Short title and eoinmenoement 8 1 

ARMY (PROVISION FOR DEPENDANTS! 

ORDINANCE, 1944 
. — Provision for dependants S2 
— Short title and commencement 8 1 

ARMY (SUSPENSION OF SENTENCES) ACT 
1920 

— Calculation of periods of sentence S 4 
— Definitions 8 2 

— Periodical review of suspended sentences 8 6 

—Power in addition to power given under 8. 112, 
Army Act 8 8 

— Power to set aside suspension or order remission 

85 

— Procedure on farther sentence of offender 8 7 
— Provision as to dismissal S 9 
— Short title and construction S 1 
—Suspension of sentence S 3 
ARYA MARRIAGE VALIDATING ACT, 1937 
—Marriage between Arya Saraajists, validity of 8 2 
— Short title and extent 8 1 
ASSAULT 

See Penal Code, Ss. 349 to 358. 

ASSIGNMENT 

See (1) Apprentices Act, 1860, 8. 12; (2) T. P. Act, 
S. 6. 

ASSIGNMENT OF DECREE 
See Civil P. C., 0. 2],R. 16. 

ATOMIC ENERGY ACT, 1948 
— Atomic energy, defined 8 3 

—Compensation, principles governing payment 8 16 
—Compulsory acquisition of minerals and plant S 8 
— Compulsory acquisition of rights 8 9 
— Control of production and use of atomic energy 

Sib 

— Declaration as to expediency 8 2 
— Definitions 8 3 
— Delegation of powers 8 IS 
— Disclosure of information, restrictions on 811 
— Disclosure of information obtained under the Act 

814 

— Discovering minerals, power to do work for purposes 
of 8 7 

— Entry and inspection, power of 8 6 
— Information of matterials, plant and processes, pow er 
to obtain 8 5 

—Inventions, special provisions as to 8 12 
— Minerals, defined S 3 
—Offences and penalties 8 15 
—Plant, defined 8 3 
—Powers of Central Government 8 4 
—Short title and extent 8 1 
AUTREFOIS ACQUIT 
See Criminal P. C., 1898, 8. 403, 

AUXILIARY FORCE ACT, 1920 
— Advisory Committee, defined 8 2 
— Advisory Committees 8 28 
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AUXILIARY FORCE ACT (contd.) 

—Appointment to corps or unit S 8 
—Army Act, applicability of S 21 
—Calling out and embodiment S 18 
Duration of military service S 20 
Territorial limits of liability to military service 

S19 

Certain persons deemed to be part of army R 32 

— Change of residence S 16 
— Classes who may be enrolled S 4 
— Classification S 12 

— Classification and periodical training S 11 
— Competent Military authority, defined S 2 
— Constitution and disbandment of units S29 
—Constitution of force S 8 
— Definitions S 2 

— Discharge of enrolled person S 17 
—Dismissal of enrolled person S 26 
—Enrolled person, defined S 2 
—Enrolling officer, defined S 2 
—Enrolment S5 

— Exemption from local taxation B 34 
—Extent S 1 

— Medical examination of enrolled person S 14 
—Military service, liability to perform S 7 
— Military service — Refusal to appear S 22 
— Military training, liability to undergo S 6 
-Offences and punishment Ss. 24 and 25 
—Penalties S 28 
— Preliminary training S 9 
—Presumption as to certain documents S 27A 
—Regulation, defined S 2 I 

—Regulations S 31 

—Reinstatement in employment S 20A 
-Rules S 30 

—Short title and commencement S 1 

—Summary and minor punishments S27 

— Training year, defined S 2 

-Transfers S 15 

—Trial of offences S 33 

— Variation of training S 13 

BAIL 

See (1) Criminal P. C , 1898, Ss. 496 to 502; 

(2) Extradition Act, 1903, Ss, 8, 10. 

BAIL BOND 

See Criminal P. C,, 1898, Ss, 514 to 516; Sch. V 
Form XLII. 

BAILMENT 

See (1) Contract Act, 1872, Ss 56, 148 
(2) Railways Act, 1890, S. 72, 

BANGALORE MARRIAGES VALIDATING 
ACT. 1936 
—Short title S 1 

— Validation of irregular marriages S 2 
—Validation of irregular records S 3 
BANK 

—Relevant provisions. 

Bankers’ Books Evidence Act, 1891 
Banking Companies (Inspection) Ordinance, 1946 
Government Savings Banks Act, 1873 
Imperial Bank of India Act, 1920 
International Monetary Fond and Bank Ordinance, 
1945 

Reserve Bank of India Act, 1934. 

Reserve Bank of India (Closing of Annual Accounts) 
Act, 1940. ! 

Reserve Bank of India (Limitation of Dividend) 
Ordinance, 1943. 

BANK NOTES (DECLARATION OF HOLD- 
INGS) ORDINANCE, 1946 
—Bank, defined S 2 
— Bank note, defined S 2 
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BANK NOTES (DECLARATION OF HOLD- 
INGS) ORDINANCE (contd.) 

—Closing of banka and treasuries S 3 

—Commencement and extent S 1 

—Declaration of holding of certain bank note- S 4 

— Penalties S 6 

— Powers of inspection S 5 

—Reserve Bank, defined S 2 

—Short title H 1 

BANKER AND CUSTOMER 
See Bankers’ Books Evidence Act, 1891, S. 2 (Banker 
defined.) 

BANKERS’ BOOKS 
See (1) Bankers’ Book'^ Evidence Act, 1891; 

(2) Industrial Finance Corporation Act, 1948, 
S. 31. 

BANKERS’ BOOKS EVIDENCE ACT, 1891 
See also Commercial Documents Evidence Act, 1939. 
— Amending Act Pre 
— Bank and Banker, defined S 2 (2) 

—Bankers’ books 

Compulsory production of S 5 
Defined S 2 (3) 

Entries in, mode of proof 8 4 
Inspection of 8 6 
— Certified copy, defined S 2 (8) 

— Company, defined 8 2 (1) 

— Costs S 7 
—Court, defined S 2 (5) 

— Definitions 8 2 
— Extension of the Act S 3 
— Judge, defined 8 2 (6) 

— Legal proceedings, defined S 2 (4) 

— Title and extent 8 1 
— Trial, defined S 2 (7) 

BANKING COMPANY 
See Companies Act, 1913, Part XA. 

BANKING COMPANIES (INSPECTION) ORDI- 
NANCE, 1946 

—Banking Company, defined S 2 
— Examination of officers S 4 
— Inspection of books S 4 
—Inspection, power to order S 3 
, — Powers of Central Government S 5 
—Publication of reports 8 6 
— Reserve Bank, defined 8 2 
— Short title, extent arrd commencement S 1 
BANKRUPTCY 

See (1) Presidency Towns Insolvency Act; 

(2) Provincial Insolvency Act. 

BAR COUNCILS ACT, 1926 
See also under LEGAL PRACTITIONER. 

— Advocate, defined S 2 (a) 

I —Advocate-General, defined S 2 (b) 

— Amendment of enactments S 19 
—Application 8 1 

— Bye-laws by Bar Councils S 7 

— Commencement 8 1 

— Composition of Bar Councils 8 4 

-Constitution and incorporation of Bar Councils 8 3- 

— Definitions 8 2 

—Enrolment of Advocates S 8 

—First Bar Councils S 5 

—Indemnity against legal proceedings S 17 

—Power of Tribunal and Courts in inquiries 8 IS- 

— Power to fix fees payable as costs S 16 

—Procedure in inquiries 8 12 and Notes 1 to 5 

—Publication of rules S 18 
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BKR councils act (contd,) 

—Punishment for misconduct S 10 
Conviction SlONl 
Disciplinary action S 10 N 3 
Discretion of Court S 10 N 2 
Duty towards clients S 10N4 
Misconduct, evidence and proof S ION 5 to 7 
Nature of proceedings S ION 8 
Deference to Bar Council S ION 9 
— Qualification and admission of advocates S 9 
— Bight of advocate to practise S 14 
—Buies by Bar Council S 15 
—Buies regarding constitution and procedure S 6 
— Short title S 1 
— Tribunal of Bar Council S 11 

BENAMI 

See{l)T. P. Act, 1882, S, 41; 

(2) Trusts Act, 1882, S. 82 

BENCH MAGISTRATES 
See Criminal P. C., 1898, Ss. 15 to 17. 
BENEFICIARY 
See Trusts Act, 1882, Ss. 55 to 69. 

BSRAR LAWS ACT, 1941 

—Cessation of applicability of certain Acts to Berar 

Ss 3 and 4 

— Extension of Acta to Berar S 2 
— Short title and commencement S 1 

BETTING 

See (1) Contract Act, 1872, S, 30; 

(2) Public Gambling Act, 1867 

BIGAMY 

See (1) Penal Code, 1860, Ss. 494, 495; 

(2) Special Marriage Act, 1872, Ss. 15, 16. 

BILL OF EXCHANGE 

— Defined : see (1) Negotiable Instruments Act, 1881, 

S. 5; (2) Stamp Act, 1899, S. 2 (2), Art. 13. 

BILLS OF LADING 
—Relevant provisions. 

Bills of Lading Act, 1856 

Carriage of Goods by Sea Act, 1925, S. 4 

Sale of Goods Act, 1930, Ss. 2, 18 to 25, 50 to 52 

Stamp Act, 1899, S. 2 (4) and Art. 14. 

BILLS OF LADING ACT, 1856 
— Bill of lading when conclusive proof of shipments of 
goods S 3 

— Claim to freight S 2 
— Consignee or endorsee, rights of Si 
— Stoppage in transit S 2 

births, DEATHS AND MARRIAGES REGIS- 
TRATION ACT, 1886 
—Cognate provisions 

Cantonments Act, 1924, S, 282 
Christian Marriage Act, 1872, Part IV 
Female Infanticide Prevention Act, 1870, Ss. 2 
and 3 

Merchant Shipping Act, 1923, S. 121 
Parsi Marriage and Divorce Act, 1936, Ss. 6 to 9 
Penal Code, 1860, S. 466 
Special Marriage Act, 1872, Ss, 13 and 13A 
— Certificate of registration S 23 
—Certified copies, admissibility S9 
— Commencement S 1 
—Definitions S 3 
—Exceptional provision S 26 
—False information, penalty for S 27 
— General registry offices, establishment of S 6 
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BIRTHS, DEATHS AND MARRIAGES REGIS- 
TRATION ACT (contd.) 

— Indexes S 7 

Inspection of S 8 
— Local extent S 2 
— Mode of registration Ss 13 to 22 
—Notice of birth or death S 19 
Notice of birth S 20 
Notice of death S 21 
Signature of person giving notice S 22 

—Persons whose births and deaths are registrable S II 
— Powers exercisable S 5 
— Register books S IS 

Correction of errors S 28 
Searches and copies of S 25 
— Registrar 

Absence or vacancy in office S 17 
Appointment of Sa 12, 13 
Duties of S 24 
Office and attendance S 16 
Public servant S 14 
— Registrar General 

Appointment of S 6 
Superintendence by S 10 

— Registrar of births and deaths defined S 3 
— Rules S 36 
— Saving of Local Acts S 4 
— Short title S 1 
— Sign, defined S 3 

— Special provisions as to certain existing register© 
Additional commissioners S 36A 
Commissioners, appointment of S 33 
Commissioners, duties of S 34 
Copies, grant of S 35 
Permission to send records S 32 
Search of lists S 35 

BOILERS ACT, 1923 

See also Factories Act, 1934. 

— Accident, defined S 2 
— Alteration and renewal S 12 
— Appeal to appellate authority S 20 
— Applicability, limitation S3 
— Board, defined S2 
— Boiler, defined S2 
— Central Boilers Board S 27A 
—Certificate authorising use S7 
Production of S J 5 
Renewal of S 8 
Revocation of S 11 
Transfer of S16 
Use pending certificate S 10 

— Chief Inspector 
Appeal to S 19 
Appointment of S 5 
— Commencement S 1 
—Crown, applicability of Act td S 33 
— Definitions S 2 

—Duty of owner at examination S 14 
—Exemptions S 34 
— Extent S 1 
—Feed-pipe, defined S 2 
—“Feedpipes” S2A 
— Finality of orders S 21 
— Illegal use of boiler penalty S 23 
— Inspector 

Appointment of S 5 
Power of entry S 17 
— Minor penalties S 22 
—Owner, defined S 2 
— Penalt'ea S 24 
—Power to limit: extent S4 
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BOILERS ACT (conid ) 

—Prosecutloo 

Limitation for 8 2G 
Sanction for S 26 
— rrovisional orders S 9 
Revocation of 811 

— Publication of rules and regulations 8 3i 
— Recovery of fees, costs and penalties 8 32 
— Register maik, tampering with 8 2-"^ 

— Registration of boiler 8 7 
— Regulations, power to make S 2fc 
— Report of accident S 18 
—Rules, breach of, penalty for 8 30 
—Rules, power to make S29 

— Steampipe, alteration and renewal 8 13 
— Steampipe, defined B 2 

—Short title 8 1 

— Structural alteration, addition or renewal meaning of 

S2 

—Suspension of 8 34 

— Unregistered and tunoertified boilers, prohibition of 
use of 8 6 

BOMBAY EXPLOSION (COMPENSATION) 
ORDINANCE, 1944 
— Appeal and review 8 10 
— Application for compensation S 5 
—Bar of legal proceedings 8 18 
— Basis of determination of proved loss S 13 
— Chairman, defiined S 2 

— Claims Commissioners B 4 
Procedure and powers of S 7 
— Claims Committee S 3 

Procedure and powers of 8 6 
—Compensation, when not payable S 17 

— Contribution by insurers 8 lo 
— Corporation, offences by 8 21 
— Death or injury 

Amount of compensation S 11 
Compensation to whom payable 8 1*3 

— Decisions 8 8 
— Definitions 8 2 

— Dependant, defined 8 2 
— Disclosure of certain information 8 29 
— Explosion, defined S 2 
—Explosion damage, defined S 2 
—Explosion injury, defined S 2 
—Insured property 814 
— Miscellaneous insurance, defined S 2 
—Object of Pre 

— Payment of compensation 8 9 
— Proved loss, defined 8 2 
—Refund S L9 
— Rules, power to make 8 22 
-Scheduled explosion injury, defined 8 2 
—Short title and commencement S 1 
— Total disablement, defined 8 2 
— Uninsured property compensation 8 16 
— Uninsured property, defined S 2 
BOND 

See (I) Contract Act, 1872, S. 146 ; (2) Limitation 
Act, 1908, Arts. 66, 75, 132 ; (3) Stamp Act, 
1899, S, 2 (5). 

BOOK 

See (1) Press and Registration of Books Act, 1867 ; 
(2) Sea Customs Act, 1878, 8. 181 A. 

BORSTAL INSTITUTION 

See (1) Criminal P. G., 1898, Ss* 390 and 391 ; 
(2) Prisons Act, 1894, S. 3. 

BREACH OF PEACE 
See Criminal P. C., 1898, Ss. 106, 123 and 145. 


BREACH OF TRUST 

See (!) Civil P. C., 1908, 8. 92 ; (2) Criminal P, C., 
1898, 8. 182 : (3i Penal Code, Is60, 8, 40;5 
(4) Trusts Act, 1SS2, S. 23. 

BRIBE 

See Penal Code, 1860, 8. 101. 

BRITISH LAW ASCERTAINMENT ACT, 1859 
— Certified copy of opinion 8 2 
— Hi® Majesty or House of Lord;' may adopt or reu-ct 
I 8 4 

— Interpretation clause 8 5 

—Opinion to be applied by Court remitting 8 ^ 

— Remission of case for opinion S I 

BRONZE COIN (LEGAL TENDER) ACT, 1915 

— Power to declare bronze coin coined outside Indu to 

be legal tender 8 2 
— Short title 8 1 

BUILDING 

Rec Government Puildings Act, 1899. 

BUSINESS PROFITS TAX ACT, 1947. 

— Abatement, defined 8 2 
— Accounting period, defined 8 2 
—Aggregation of profits 8 9 

-Allowance of tax in computing income for income- 
tax 8 10 
— Appeals 8 16 

— Appellate Tribunal, appeal to 8 17 
— Applicability 8 5 
—Assessment 8 12 

— Avoidance of doub’e taxation in India and Pakistan 
8 ISA 

— British India, defined 8 2 
— Business, defined 8 2 
— Change in persons carrying on business 8 7 
—Chargeable accounting period, defined 8 2 
— Charge of tax 8 4 
j — Commencement of 81 
J — Company, defined S 2 
— Composition of offences 8 23 
— Control of company, defined 8 2 
—Deficiency of profits S 2 
— Deficiency of profits, relief on occurrence of S 6 
— Definitions 8 2 
— Director, defined S 2 
— Director's remuneration, defined 8 2 
— Dividend, defined S 2 

—Excess Profits Tax Act, application of prov gions o.. 
S19 

—Extent S 1 

— Failure to deliver returns or statements 8 21 
— False statements 8 22 

— Firm, partner and partnership, defined 8 2 
— Fixed rate, defined 8 2 

— Income-tax Act, application of provisions of 819 
— Income-tax papers, available 8 20 
— Institution of proceedings 8 23 
— Interconnected companies 8 s 
— Loss, defined 8 2 
— Notice for assessment 8 11 
-Ordinary share capital, defined 8 2 
— Penalties 8 15 

- Person, defined 8 2 
— Profits, defined 8 2 

— Profits escaping assessment 8 14 
-Provisional assessment S 13 
— Rectification of mistakes S IS 
— Rules, power to make B 24 
—Rules for computation of capital of company Boh II 
— Rules for computation of profits Sch i 
— Short title S 1 
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BUSINESS PROFITS TAX ACT fcontd.J 
—Tax authorities S 3 
^ -Taxable profits, defined S 2 
—Working partner, defined S 2 

CALCUTTA HIGH COURT (JURISDICTIONAL 
LIMITS) ACT, 1919. 

—Ordinary Original Civil Jurisdiction— Limits of S 2 
—Short title S 1 

CANTEEN STORES (EXEMPTION FROM 
LOCAL TAXATION) ORDINANCE, 1945 
— Exemption of goods from local taxation S 2 
—Short title, extent and commencement S 1 

CANTONMENT 
—Relevant Provisions. 

Air Force Act, 1932 
Arbitration Act, 1940. 

Army Act, 1911 
Cantonments Act, 1924 

Cantonments (House- Accommodation) Act, 1923 
Government Buildings Act, 1899 
Hackney-Carriage Act, 1879 
Transfer of Property Act, 1882, Ss 54, 59, 107 and 
123 (Applicability to cantonments) 

Vaccination Act, 1880, S. 4 (Applicability) 

CANTONMENTS ACT, 1924 
—Acquisition of immovable property S 110 
—Admissibility of documents S 289 
—Alteration of limits S 4 
-—Appeal against assessment S 84 
Costs of appeal Ss 85 and 86 
Finality of orders S88 
Right to appeal S 87 
— Appeal from executive orders S 274 
Finality of decision S 278 
Petition of appeal S 275 
Right of appellant to be heard S 279 
Suspension of action pending appeal S 275 
— Assessment list S 66 
Amendment of S 71 
Authentication of S 69 
Evidentiary value of S 70 
New list S 72 

Notice of erection of building S 74 
Notice of transfers S 73 
Publication of S 67 
Revision of S 68 

— Assistant Health Officer, defined S 2 (i) 

—Births, Deaths and Marriages, registration of — See’. 

Births, Deaths and Marriages Registration Act, 1886, 
—Board, defined S 2 (U) 

—Boundary walls, hedges and fences S 194 
— Breaking into premises S 245 
Entry in day time S 246 
Owner’s consent S 247 
Penalty for obstruction S 249 
Regard for religious and social usages S 248 
—Brigade area, defined S 2 (iii) 

—Building, defined S 2 (iv) 

Brackets for lamps S 190 
Drainage and sewer connections S 189 
Projections and obstructions S 187 
Unauthorised building over drains, etc. S 188 
— Building, sanction for S 178 A 
Bye-laws as to S 186 
Compensation for refusal S 182 
Illegal erection and re-erection S 184 
Lapse of sanction S 183 
New building, notice of S 179 
Period for completion of building S 183A 
Power of Board to grant or refuse S 181 
Power to demolish building S 185 
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CANTONMENTS ACT — Building, sanction for 
fconid.) 

Power to stop erection or re- erection S 185 
Valid notice, conditions of S 130 
— Burial and burning grounds 
Closing of S 147 

Government, grounds used by S 148 
New — Permission necessary S 146 
Power to call for information S 145 
Removal of corpses S 149 
—Bye-laws S 282 
. Breach of S 283 
Inspection of S 285 
Supplementary provision S 284 
—Cancellation and suspension of licences S 26 J 
—Cantonment Board S 10 

Committee for baaara S 43 A 
Constitution S 13 
Contracts 8112 
Contracts—^Execution of S 114 
Contracts— -Improper B 115 
Contracts— Sanction S 113 

Defined — See: Cantonments (House-Acoommoda' 
tion) Act, 1923, S. 2. 

Discretionary functions of S 117 
Duties of S 116 

Expenditure for educational purposes S 117 A 

Incorporation of S 11 

Joint action with other local authority S 45 

Liability of members S 3D 

Meeting S 37 

Meeting— Business S 38 

Meeting — Minutes B 41 

Meeting— Mode of deciding questions S 43 

Meeting— Presiding officer S 40 

Meeting — Public S 42 

Meeting— Quoram S39 

Member when not to vote B 32 

Members, term of office S 15 

Oath or affirmation S 18 

Overriding decisions of Board Ss 51 to 56 

Power of entry S 241 

Power of inspection Ss 242 and 243 

Power to enter on land S 244 

Power to manage property S 116A 

Power to vary constitution in special circumstancas 

S14 

President of S 20 
President— Duties of S22 
Property of S 103 
Property— Application of S 109 
property — Rules S 111 
Regulations S 44 
Removal’ of member S 34 
Removal of members —Consequences B B3 
Report on administration S 45A 
Resignation of member S 19 
Ruinous building, power to require to be rendered 
safe S 126 
Servants S 36 

Servant— Public servant S 36A 
Supersession of S 54 
Taxation power of — See: Taxation 
Vacancies, filling of S 16 
Vacancies in special oases S 17 
Validity of proceedings B 55 
Vice-President of S 20 
Vice-President— Duties of S 24 
Vice-President— Term of S21 
Waste land, power to enclose S 127 
I —Cantonment fund S 106 
Application of S 109 


1117 & 1118 A, M, 
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CANTONMENTS ACT-— Cantonment fund ( cofitd,) 
Custody of S 107 
Rules Sill 

—Casual election, defined >S 2 (vi) 

Casual 'vacancy, defined S 2 (\ii) 

Oineiuatograpbic or dramatic performance?, regula* 

tion of S 124 

Oominand, defined S2 (vlii) 

— ComiBencement h> 1 

—Committee of arbitration —Application for H 260 
" Constitution of S2o2 
Convening of S 261 
Finality of decisions S 265 
Meetings and powers of S 264 
Persons not eligible B 263 

— Composition of oSences S 267 

Control over Board 

Gail for documents S 48 
Enforcement of directions B 50 
Inspection S 47 

Pc 9 irer to override decisions of Board Sa 51 to 53 
Power to require execution of work B 49 
Production of documents S46 
—Dairy, defined B 2 (x) 

Dairyman, defined B 2 (xi) 

Definitions B 2 

Disorderly persons, removal of B 238 

— Disposal of cantonment fund on ceasation : Ss 6 and 7 

Application of funds S 8 
— Dogs, registration and control of S 119 

—Election 

Electoral rolls B 26 
Interpretation of terms S29 
Qualification for member B 28 
Qualification— Joint family B 30 
Qualification of electors B 27 
Rule? and Regulations B 31 

— Entitled consumer, defined B2 (xia) 

—Evidence by officer or servant of Board B 290 
—Executive Engineer, defined B 2 (xii) 

—Executive Officer, definition of B 2 (xi'i) 

Appointment of Ss 10, 12 
Delegation of functions B 28GA 
Special power of S 25 

— Extension of Act sS26G 
-Extent SI 

—Fire, prevention of 

DiFcbarging of fire works or fiie-arms B 125 
Inflammable materials, stacking and collecting of 

8122 

Inflammable materials, use of B 121 
Naked lights, care of S 123 
—General penalty provisions Ss 268 to 270 
—Government Buildings Act, applicability 8 291 
—Government water-supply 8 233 
Functions of Board 8 234B 
Recovery of charges , 8 234 
vSopply of water to Board 8 231 A 
—Health Officer, definM 8 2 (xiv) 

—Hospitals and dispensaries 
F’rce patients S 173 
Mai»t<|!iance or aiding of B 171 
Medical supplies and appliances 8 172 
Paying patients S 174 

Power to order person suffering to attend hospital 

8175 

—Hut, defined B 2 (xvi) 

—Improper use of land B 197 
— Inciueioo of area in cantonment, effect of S 5 
—Infectious or contagious disease, defined S 2 (xvil) 
—Infectious or contagious diseases, prevention of 

Contamination of public conveyance, precautions 

SI57 


CANTONMENTS ACT— Infectious or contagious 
diseases, prevention of (mild.) 

Dairyman, measure-^ relating to B? 152, 111, 155 

and LVi 

Destruction of infectious hut or shed h 1C2 
Disinfection of buildings Ss 161, 164 
Disinfection of public conveyances S 15s 
Disposal of infected articles 8 165 
Disposal of infected corpse 8 170 
Driver of conveyance not bound t) carx’y p„r-'oir 
suffering S IGl 

Failure to report, penalty for S 159 
Infected person, selling food, etc., by S IG7 
Information of disease 8 150 
Means of disinfection S 166 
Power to exclude per.son suffering, from ^unUn- 
ment B 176 

Bale of food or drink, prohibition of S IG^ 

Special measures in case of outbreak 8 151 
Temporary shelter for inmates of diBinfected of 
destroyed building or ‘^hed 8 163 
Washerman, measures relating to 8-' 152 t ) 156 
Wells, tanks, etc , control over 8 IC) 
—Inhabitant, defined S 2 (xviii) 

— Intoxicating drug, defined 8 2 (x:x) 

Unauthorised sale of 8 56 
— Limitation for prosecution 8 271 

— Limitation of operation of Act 8 9 
—Market, defined B 2 (xx) 

—Military Estates Officer, defined 8 2 (xxci) 

—Military Officer, defined 8 2{xxi) 

—Notices under the Act 

Authentication and validity 8 253 
Method of giving B 255 
Non-compliance with B 256 
Reasonable time, fixing of 8 252 
Service of B 254 
—Nuisance, defined B2 (xxh) 

—Nuisances, penalty for causing 8 Uf 

— Occupier, defined 8 2 {xxiiij 
— Oetroh teiminal tax and tolh 

Evasion of 8 82 

Inspection of imported good? 8 bl 
Lease of 8 83 

—Officer Commanding the District, defined S z ^ 
—Officer Commanding the Station, defined 8 2 (sxiva) 
—Ordinary election, defined 8 2 (xxv) 

—Owner, defined S 2 (xxvi) 

—Party wall, defined 8 2 (xxvii j 
—Payment and recovery of taxes 

Disposal of distressed propeity 8 Si 
Distress B93 
Notice of demand B 91 
Person about to leave cantonment 8 91 
Presentation of bill 8 90 
Recovery of taxes B 92 
Suit for recovery B 96 
Time and manner of payment S 89 
— Penalty for failure to obey order of exclusion from 
cantonment B 240 

— l^olioe Officers, powers and duties of 

Arrest without warrant B 250 
Duties of police officers S 251 
— Private market, defined 8 2 (xxviii) 

—Private markets and slaughter-houses 8 202 
Absence or breach of licence — Penalty S 201 
Bye-Jaws, power to make B 208 
Conditions of grant of licence S 203 
Inspection of elaughter-houses B 207 
Prohibition and restriction of use of 8 206 
Unlieenced— Use of S205 
—Private slaughter-house, defined 8 2 (xxixf 
—Prosecutions S 266 
—Public land, digging of >S 196 
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CANTONMENTS ACT (contd.) 

— Public market, deOned S 2 (xxs) 

— Public markets and slaughter-houses S 198 
Levy of rents, fees and stallages H 200 
Publication of table of rents, etc. S 201 
Use of public markets S 199 
— Public slaughter-house, defined !8 2 (xxxii) 

— Becovery of money 
Mode of S 259 
Occupier, liability of B 257 
Belief to agents and trustees S 25S 
—Begistration of sale, mortgage, lease or gift S 287 
— Bemission and refund of taxes 

Demolition or destruction of building S 75 
Notice of claim S 77A 
Notice of occupation S 78 

Power to require entry in aase^-menfc list of details 
of building W 77 
RemiBsion B76 
Vacant building H78 
— Bevision S 277 
— Bales— Inspection of S 285 
— Rules, power to make Ss 280, 281 
—Sanitation 

Agriculture and irregation, power to control 

S144 

Cesspools, receptacles for filtb, etc. S 133 
Congested buildings, removal of B 138 
Deposit and disposal of rubbish S 132 
Disuse of house, power to order B 142 
Factories, markets, etc., sanitation in S 186 
Filling up of tanks, etc. S 134 
Health Officer, duties B 129 
Noxious vegetation, removal of S 143 
Overcrowding of dwelling houses S 139 
Power to require land or building to be cleansed 

S141 

Private conservancy arrangements S 131 
Private latrines B 137 
Provision of latrines S 135 
Public latrines, urinals, etc. S 130 
Repair or alteration of building S 140 
Responsibility for S 128 
Sweepers, conditions of service S 178 
—Seditious persons, removal of S 239 
—Shed, defined S 2 (xxxiii) 

— Short title S 1 

—Slaughter-house, defined B 2 (xxxiv) 

— Soldier, defined S 2 (xxxv) 

— Special provision for conservancy S 98 
— Spirituous liquor, defined S 2 (xxxvi) 

Arrest of ofiending person for unauthorised sale or 
possession of S 58 
Medicinal purposes S 59 
Seizure and confiscation S 58 
Unauthorised possession S 57 
Unauthorised sale S 56 
— Street 

Closing and opening of S 192 
Defined S 2 (xxxvii) 

Names and number S 193 
Temporary occupation B 1 91 
— Suits 

Bar of S272 
Notice of S 273 

— Suppression of sexual immorality 

Penalty for loiteriog and importuning S 236 
Removal of brothels and prostitutes S 235 
Removal of lewd persons S 237 
—Taxation 

Annual value, defined S 64 
Charge on immovable property S 80 
Composition S 101 
Exemptions Ss 99 to 100 


CANTONMENTS ACT— Taxation (contd,) 

General power of taxation S 60 
Immaterial errors or defects Ss 104 and 10" 
Imposition of tax S 63 
Incidence of S 65 
irrecoverable defats S 102 
Obligation to disclose liability B 103 
Power to prohibit or exempt S 97 
Preliminary proposals S 61 
Preliminary proposals -Objections S 6'J 
— Trades and occupations 

Absence or breach of licence S 213 
Conditions of licence S 211 
Entry and seizure, powers of S 215 
Feeding animals on dirt S214 
Import of cattle and flesh vS 216 
Licence for carrying on certain occupations ^ 210 
Power to vary licence B 212 
Washing places, provision of H 209 
—Traffic — Routes for prilgriois and others B 177 
—Traffic —Rule of the road B 120 
— Trees — Felling, lopping and trimming S 195 
— Validity of notices and other documents given under 
the Act S 288 

— Vehicle, defined S 2 (xxxviii) 

— Water, drainage and other connections S 227 
Connection with main B 229 
Power of inspection B 231 

Power to prescribe ferrules and to establish meters 

S230 

Rates and charges B 232 
Wires, etc,, laid above surface S 228 
— Water-supply 

Conditions of universal application S 224 
Control over sources of public water-supply S 218 
Failure of supply— Liability of Board S 223 
Maintenance and closing of private source of pub- 
lic drinking water-supply B219 
Maintenance of S217 
Outside cantonment S 225 
Penalty for use of water other than domestic B 226 
Power to require water-supply to be taken S221 
Supply of water S 220 
Supply of water under agreement S 222 
— Water-works, defined S 2 (xxxix) 

CANTONMENTS (HOUSE-A CCOMMODA- 
TION) ACT, 1923 

— Appeal to Officer Commanding District S 30 
Finality of decision S 32 
Petition of appeal S 31 
Suspension of action S 33 
— Application of Act S 3 
— Appropriation of houses S 5 
Conditions for S 6 
Devolution of interest, notice of S 18 
House held on long lease B 14 
Option of owner S 13 

Power to have repairs executed and to recover 
rent S 17 
Sanction for B 9 

Surrender of house, enforcing of S 12 
Taking on lease, procedure S 7 
Time for giving possession S 11 
When not to be appropriated S 10 
— Bax of suit or legal proceedings S 38 
— Brigade area, defined S 2 (a) 

; — Cantonment Board, defined B 2 (b) 

—Command, defined S 2 (c) 

—Commencement of SI 
— Crown contracts S 4 
— Definitions S 2 
—District, definition of S 2 (e) 
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CANTONMENTS (HOUSE^A CCOMMODA- 
TION) ACT (conid) 

— .ztent B 1 

-House, defined S2 (f) w > 

—House in a reasonable stue oi repair b 2 (i; 

— liimitation, computasion of B 1 A 
Military o&oer, defined B 2 (g) , - , 

-Ojfficer Commanding the station, defined N 2 (d; 
—Owner, defined B 2 (b) 

-Keference to Cn ii Court Appeal B 29 
District Judge, reference to B 19 
Procedure and powers of Court B 20 
question of repair? S 16 
question of rent B 15 
Scope of inqjiiry B2I 
Kule? S' 35 and 36 
Sflrvlc (3 of notice and requi^itien B 3 i 
Bkoit tit^G B I 

JAPITAL 

Snare capital Ste Companies Act, 1913, Ifiirt III 
and Table A, 

CAPITAL ISSUES (CONTINUANCE OF CON- 
TROL) ACT, 1947 
'"“Advisory Committee Bll 
— Burden of pioof B 14 
— Uonkol over issues of capital B 3 
Control over prospectuses and other advertisements 

B 4 

—Definitions B 2 

- 'Jelegation of functions B 10 

-“Disclosing information, prohibition against B 9 

- Exhfcing orders, continuance of B 16 
-False statements B 8 

Information, power to call for B 7 
"—Issue of capital, defined B 2 

- X^enalties B 13 

“Bower to exempt and condone contraventions B 6 
-“Protection of action taken under Act B 15 
Purchase and sale of securities B 5 
-Buies, power to make B 12 
— Beoiinties, defined B 2 
Short title, extent and duration B 1 

CARRIAGE BY AIR ACT, 1934 
-.“-Commencement B 1 
—Coavontion Bch. I 

“"Conveiition, applicability to British India B2 
—Extension of Act B 4 
— Ifixtent B i 

—High contracting party, suit against B 3 
—Short title B 1 

CARRIAGE OF, GOODS BY SEA ACT, 1925 
See aln (1) Oarriago by Air Act. 1934 

(2) Merchant Shipping Act, 1S94, Bs. 446 
to 450 and 552, 553. 

Absolute warranty of seaworthiness B 3 
““Bill of lading See : Bills of Lading Act, 1956 
-Bills of lading, rules relating to B 2 and Bch 
—Bills of lading sabjeefe to Rules B 4 
—Modification of rules Ss. 5 and 6 
-“Saving and operation B 7 
—Short title and extent B I 

CARRIER 

— Bblbyaht TBOVISIONS 
Carriage by Air Act, 1034 
Carriage of Goods by Bea Act, 1925 
Contract Act, 1872, 8s. 151, 162, 161 
^lilinitation Act, 1908, Arts. 30, 31 
^ Bailways Act, 1890, Ss. 72 to 82 
^Side of Goods Act, 1930, Ss* 39, 60, 51 


CARRIERS ACT, 1865 
Common carrier, defined B 2 
—Limitation of liability B G 
Loss of >''Ood^ exceeding hundred rupee', cirr jr 
when not hable B3 

-“Neglect nr Hand of *arrier oi his agent S 
— Negligence nr cc'minal act, proof of B II 
-Notice of loir: (>r damage, limitation S iO 

— tlwncr of railroad oi tiamro'ui, liainlit} of 7 

— Pay ment for risk B1 

raco\oiy of, on l»^.:s or damagt S 5 

— l*ernun, defined S 2 
Schedule, addit ;u to S 1 1 

“ Bhort title B 1 

CASTE 

— Deprivation ot -- Etfeet on inhoritancu - : Ct. *• 

Dl.-aliiities Ktmoval Act, 1850. 

Suit relating to See Civil P. C., 1908, S 9. 
CASTE DISABILITIES REMOVAL ACT, ISii 

— Deprivation of caste B 1N2 

— Forfeiture of right.' B1K2 

i -- Inheritance or right to piopeny nut afr* Aaai by 
change of religion or deprivation of caste S 1 N t 
—Bight of inheritance B IN' t 

CATTLE-TRESPASS ACT, 1871 
—Cognate provisions 

Criminal Procedure Code, 1&9B, Ss, 4 and 26u 
Forest Act, 1927, Bs. 70 and 71 
Railways Act, 1890, S. 125 
.. Amending and Consolidating Act Pro 
— Application of fines B 28 
—Cattle, defined B 3 

—Cattle not claimed within a week — Procedure B 14 
— Compensation for illegal seizure or detention B 2i 

and X { 

Appeal B22 N2 
Compensation B 22 N 3 
Fines and expenses B 22 N 6 
Joint liability B22N5 
Nature of proceedings B 22 N 7 
Recovery of S 23 
Be nte n ee 0 f fa 1 e S 22 X B 
Sentence of imprisonment S 22 N 9 
Specify (lainifor S 22X10 
To whom awarded S 22 X 4 
— Complaint B 20 

Limitation for B 20 
Procedure on B 21 

— I )el i very to o wne r B 1 3 
, — Fines for impounded catth* B 12 
• — InterprctaMun dame B3 

j — Local authority, defined S3 
! —Local authority— -Transfer of fuuut.oiis to B31 
j —Local fund B3 

Officer of police, defined S3 
Pa) mmt under protest B 15 
Penalty for forcibly opposing or n -cuing 
seixuro H 24 
Appeal B 24 N 1 

Compounding of of!i nco S 21X4 
Conviction Legality of B24N2 
Offence under Penal Coda B 24 K S 
Opposing seizure B 24N 5 
Rt^cue of cattle S 24 N 6 
Withdrawal of complaint B 24 X 7 
-“Penalty for mlecbief committed by causing cattle to 
ttejrpass B 25 

-“PigSt damage caused by B 26 
-“Pounds, control of S 5 
-“Pounds, establishment of 8 4 
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CATTLE-TRESPASS ACT (contd.) 

— Pound-keepacs 

Appointment ol S 6 

Duty lo keep register and furnisli return S 7 
Duty to register seizures S 8 
Duty to take ckarge and feed cattle B 9 
Failure to perform duty, penalty S 27 
Prohibition against purchase by S 19 
Public servants S 6 

When not to release or deliver cattle S 19 
Whether can hold other office S 6 
President of Union Board S 32 (Beng) 

—Rates for feeding impounded cattle S 5 
—Receipt for cattle delivered S 16 
—Refusal or omission to pay fines and charges S 16 
--Sale of cattle impounded S 16 

Disposal of fines and expenses S 17 
Surplus sale proceeds S 17 
Who cannot purchase S 19 
—Seizure and impounding of cattle B 10 

Cattle damaging public road, canal or embank- 
ment S 11 

Damage whether essential S ION 1 
‘Produce’ on the land S 10 N 2 
Seizure, whan to be made S 10 N 3 
Twenty -four hours S 10 N 4 
Who can seize S ION 5 
—Suit for compensation S 29 
Setoff S30 
—Title and extent S 1 

CAVEAT 

See : Succession Act, 1923, S 292. 

CENSUS ACT, 1948 
— Acceding States S 2 
—Access, ocGupiec to permit S 9 
—-Affixing of numbers S 9 
—Asking questions and obligation to answer S 8 
—Assistance in taking census S 7 
— Census record, admissibility in evidence S 15 
— Census record, inspection of S 15 
— Census stafi, appointment of S 4 
—Discharge of duties of census authorities in certain 
cases S 6 

—Filling up of schedule S 10 
—Jurisdiction to try ofience S 14 
— Penalties Bll 

—Prosecution, operation of other laws S 13 
—Public servants, census authorities S 5 
— Rules, power to make S 18 
— Sanction for prosecution S 12 
— Short title and extent S 1 
—Statistical abstracts, grant of S 17 
—Taking of census S 3 

—Temporary suspension of other laws as to mode of 
taking census in municipalities BIG 

CENTRAL BOARD OF REVENUE ACT, 1924 
—Constitution of Central Board of Revenue S 2 
—Procedure of Board B 3 
—Short title and commencement S 1 

CENTRAL EXCISES AND SALT ACT, 1944 
— Adjudication, power of S 33 
—Appeals S 35 
—Broker, defined B 2 (a) 

—Central Excise officer S 2 (b) 

Appeal S 33 

Assistance to S 15 

Failure in duty B 23 

Inquiry into ofience B 21 

Power to arrest S 13 

Power to summon persons S 14 

Production of documents, power as to B 14 


CENTRAL EXCISES AND SALT ACT (cofUo. 

— Commencement of B 1 

— Confiscation, option to pay fine in lieu of B 34 
— Connivance at offence, liability of owner or oceuine. 
of land S 17 

— Contraband goods, report of B 16 
— Caring, defined S 2 (c) 

—Customs duty on articles in schedule B 5 
— Definitions B 2 

— Determination of value for purposes of duty S • 

— Disposal of persons arrested B 19 
— Excisable goods, defined S 2 (d) 

— Extent S 1 

— I’actory, defined B 2 (e) 

—Forfeiture, power of Court to order S 10 
— Levy of duty on articles in first Schedule S c 
— Licence B 6 

Form and conditions B 7 
—Manufacture, defined B 2 (f) 

— Offences and penalties S 9 
— Officer 'in* charge of police station, procedure to 
followed by S 20 

— Possession of excisable goods B 8 
— Prescribed, defined S 2 (g) 

—Private salt factory — Rights of proprietor B31 
— Private salt* work — Bights of proprietor B32 
—Recovery of sums due Bll 
—Repeal of Acts S 39 
— Revision by Central Government B 36 
—Rules S 37 

Publication of B 38 

— Bale and purchase, dofiued B 2 (h) 

—Salt factory B 2 (j) 

—Saltpetre, defined S 2 (i) 

—Sea Customs Act, applicability B 12 
— Searches and Arrests, how made B 18 
— Short title B I 
— Suits S 40 

Bar of S 40 
Limitation B 40 
—Tariff value B 3 

—Transport by sea of excisable goods S 24 
Confiscation of vessel and cargo B 28 
Exceptions B 25 
Exemption S 30 
Jurisdiction to try offences B 29 
Power of stoppage, search and arrest S 26 
Resistance to officer S 27 
—Wholesale dealer, defined B 2 (k) 

CENTRAL SILK BOARD ACT, 1948 
—Accounts of Board S 12 
— Bar of legal proceedings S 16 
—Board, defined S 3 
— Charkha raw silk, defined B 3 
— Constitution of Board B 4 
— Control by Central Government Bll 
— Declaration as to expediency to control B 2* 

— Default of nomination S 5 
— Definitions S 3 
— Filature raw silk, defined B 3 
—Functions of Board S 8 
—Funds of Board S 9 
—Imposition of cess S 10 
— Penalties S 14 
— Power, defined S3 
—Rules, power to make B 13 
—Sanction for prosecution S 15 
—Secretary of Board B 7 
— Short title and extent B 1 
—Standing Committee S 6 
— Temporary powers S 17 
— Vice-chairman B 6 
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CERTIFIED COPY 
—•Defined : see Bankers Books Evidence Act, 1891, 

a 2, 

CHARGE 

See (1) Civil P. C., 1908, 0. 34, R. 15. 

(2) Criminal P. C., 1898, Ss, 221 to 240, 

(3) T. P. Act, 1882, S3. 55, 58, 100. 

CHARITY 

See (1) Charitable and Religious Trusts Act, 1920. 

(2) Charitable Endowments Act, 1890. 

(3) Religious Endowments Act, 1863. 

(4) T. P. Act, 1882, S. 14. 

CHARITABLE AND RELIGIOUS TRUSTS 
ACT, 1920 
See also : (1) Charity. 

(2) Muasalman Wakf Act, 1923. 

(3) Religious Endowments Act, 1863. 
—Appeal S 12 

Application to Court S 3 
Contents and Yecification S 4 
Procedure on petition S 5 
When not maintainable S 9 
—Costs in suits against trustee S 10 
—Costs of proceedings S 8 
— Court, meaning of S 2 
—Extent S 1 

—Failure to comply with order passed under S. 5 S 6 
— Proceedings under— Applicability of Civil P, 0. S 11 
—Short title S 1 

—Trustee, application for directions S 7 
—Wakf in Bengal S 13 (Beng) I 

CHARITABLE ENDOWMENTS ACT, 1890 
See also under OhaBITY 
—Advocate-General, saving of powers of S 15 
—Appropriate Government S3A 
—Bar of suit S 14 
— Charitable purpose, defined S 2 
—Commencement S 1 
—Official trustee, powers of S 15 
—Buies S 13 

—Scheme for administration of property S 5 
Application for S 6 
—Short title S 1 

—Treasurer of Charitable Endowments S 3 
Accounts S 8 

Application for vesting order S 6 

Appointment of S3 

Bare trusteeship of S 8 

Continuance of office S 11 

Corporation sole S 3 

Perpetual succession S 3 

Powers and functions S 10 

Publication of list of property vested in S 9 

Suit by or agafnat S 3 

Transfer of property S 12 

Vesting of property in S 4 

CHEATING 

See Penal Code, 1860, Sa. 415 to 420 
CHEQUE 

See ; (1) Negotiable Instruments Act, 1881, S. 6 
(2) Stamp Act, 1899, S. 2 (7). 

CHILD 

—Relevant provisions 
A pprentices Act, 1850 
Child Marriage Reatraint Act, 1929, S. 2 (a) 
Children (Pledging of Labour) Act, 1933, S. 2 
Criminal P. 0., 1898, S. 488 
Divorce Act, 1869, Ss. 41 to 44 
Employment of Children Act, 1938 


CHILD— Relevant provisions ( contd.) 

Evidence Act, 1872, S. 118 
Factories Act, 1934, Ss. 2, 28, 50, 72 
Fatal Accidents Act, 1855, S. 4 
Oaths Act, 1873, Ss. 9, 13 
Merchant Shipping Act, 1923, S. 37D 
Reformatory Schools Act, 1897 

CHILD MARRIAGE RESTRAINT ACT, m2 

—Child, defined S 2 (a) 

— Child marriage, defined S 2 (b) 

— Commeneement of S 1 

Contracting party, defined S 2 (u) 

—Definitions S2 
— Extent of SI 

—Injunction prohibiting marriage B 12 
—Jurisdiction S 8 

— Limitation for taking oognlsiance S 9 
—Male adult above twenty-one marrying a child S i 
— Male adult below twenty-one marrying a child S S 
Sentence of imprisonment B 7 
— Minor, defined S 2 (d) 

— Object of Pre 

Parent or guardian concerned in child marriage S 0 

— Preliminary inquiry S 10 
— Security from complainant S 11 
— Short title S 1 

— Solemnising child marriage B 5 and N 1 and 2 

CHILDREN (PLEDGING OP LABOUR) ACT, 
1933 

— Agreement to pledge labour of child 
Defined S 2 

Penalty for making Ss 4 and 5 
Void S 3 

— Child, defined S 2 
— Commencement of SI 
— Employment of child — Penalty S 6 
— Extent of Si 
— Guardian, defined S 2 
— Object of Pre 
— Short title S 1 

CHRISTIAN MARRIAGE ACT, 1872 
—COGNATE PROVISIONS 

Bangalore Marriages Validating Act, 1936 
Births, Deaths and Marriages Registration Aot, 
1886 

Foreign Marriage Act, 1903 
Marriages Validation Act, 1892 
Special Marriage Act, 1872 

—Amending and Consolidating Act Pre 

— Certificate of marriage — Licensing persons to grant 
certificate S 9 

—Certified copy of entry in register or of certificate 

S80 

-Christians, defined S 3 
—Church, defined S 3 
— Church of Rome, defined S 3 
—Church of Scotland, defined S 3 
— Consent of father, guardian or mother B 13 
—Consular marriages S87 
—Correction of errors S 78 
—District Judge B85 
— Extent of Si 
— Fees S 82 

— Fees and Rules for Indian States S 84 
—Indian State, Marriage Registrar in S 8 
— Interpretation clause S 3 
— Licence to solemnize B 6 
—Marriage Registrar B 7 
Copy of notice to S 15 
Indian States S 8 
Magistrate as S 7 
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CHRISTIAN MARRIAGE ACT -- Marriage Re- 
gistrar (contd.) 

Procedure on receipt of notice from Minister S 16 
Registration of marriage solemnized by Minister 

Ss 35 and 36 

Senior registrar S 7 

—Minister of religion, marriage solemnized by 

Part III 

Certificate in case of minority S 22 
Certificate of notice given and declaration made 

S17 

Certificate when becomes void S 26 
Consent of father, guardian or mother S 19 
Copy of notice to marriage registrar S 15 
Declaration before issue of certificate S IS 
Form of certiOcate S 24 and Seh II 
Native Christians, issue of certificate to 8 23 
Notice of intended marriage 8 12 
Notice prohibiting issue of certificate S 20 
Procedure on receipt of notice S 21 
Private dwelling, marriage in, notice of 8 14 
i^rooedure on receipt of notice by registrar 8 16 
Publication of notice 8 13 
Return or transfer of notice 8 13 
Solemnization of marriage S 25 
—Minor, defined 8 3 
— Native Christians, defined 8 3 

Licence to grant certificate of marriage 8 9 
— Native Christians, marriage of Pact VI 
Books in which may be registered 8 61 
Conditions on which may bo certified 8 60 
Deposit of estracts from register book with Regis- 
trar-General 8 62 
Grant of certificate 8 61 
Minister of Religion, certificate by 8 23 
Register-book, keeping of S 62 
Register-book, search and copies of 8 63 
Registration S 59 
Roman Catholics 8 65 
— Notice of intended marriage Ss 12 and 38 
—Penalties Part VII 

Destroying or falsifying register-books S 75 
False oath, notice, declaration or certificate for 
procuring marriage S 66 
Forbidding by false personation issue of certificate 

S 67 

Granting certificate by unlicensed person S 74 
Issuing certificate after expiry of notice S 72 
Issuing certificate against authorised prohibition 

S71 

Issuing certificate for or solemnizing marriage 
with minor within fourteen days S 73 
Issuing certificate in case of minor within fourteen 
days or against authorised prohibition S 72 
Issuing certificate or marrying without publication 
of notice 8 71 

Issuing certificate or marrying without publishing 
notice or after expiry of certificate S 73 
Issuing certificate or solemnizing marriage autho- 
risedly forbidden 8 73 
Marrying after expiry of notice S 71 
Solemnizing marriage out of proper time or with- 
out witness S 69 

Solemnizing marriage with minor within fourteen 
days of receipt of notice S 71 
Solemnizing marriage without due authority S 68 
Solemnizing without notice or within fourteen 
days of notice in case of minor 8 70 
—Place for solemnizing S 11 
Fee for special licence 811 
—Powers and functions exercisable as regards Indian 
States S 86 

— Prohibited degrees, marriage within S dS 


CHRISTIAN MARRIAGE ACT (conid.) 

— Registrar, marriage solemnized by or in pre.':>8nce of 

Part ? 

Certificate of notice given and oath taken S 41 

Marriage notice book S 40 

Native Christians, marriage of 8s 57, 5S and 51 

Notice of intended marriage 8 38 

Oath before issue of certificate 8 42 

Petition to High Court 8 43 

Publication of notice 8 39 

—Registration of marriages solemnizad by Ministers of 
religion Part IV 

Clergyman of Church of Rome, marriage solem- 
nizad by S 30 

Clergyman of Church of Scotland, marriage solem- 
nized by 8 31 

Duplicate registration 8 32 
Duplicate registration — Signature and attestation 
of entry S 33 

Forwarding of certificate to m^rriige registrar 

8 34 

Native Ghristiano, marriage of 8 37 
Registrar to enter and number 8 35 
— Rules 8 83 

— Searches and copies of entries 8 79 
— Secretary of State, certificate of marriage by 8 U 
—Short title S 1 
— Solemnization of marriage 

By whom may be solemni/ci! Ss 1 an! 7 
Licence to solemnize 8 6 
— Time for solemnizing 8 10 
CINEMATOGRAPH ACT, 1918 

— Cantonment area, cinematograph in : set? Canton-* 
ments Act, 1924, S. 124 
—Certification of films 8 7 
—Commencement of 81 
—Definitions S 2 
—Exemptions 8 9 
— Extent Si 

— Licence S 3 
— Licensing authority 8 4 

Restrictions on powers of 8 j 
— Punishment for contravention of the Act or rules 

88 

—Rules, power to make 8 8 
—Short title S 1 
CITIZENSHIP 

8eo Naturalization Act, 1923 

CIVIL PROCEDURE 
—Relevant provisions. 

Administrator General's Act, 1913, S, 41 (Notice 
under Civil P. C , S. 80); 8. 46 (Auditor, powers 

of). 

Air Force Act, 1932, Ss* 122 and 123 (Exemption 
from arrest and attachment). 

Appellate Jurisdiction Act, 1908. 

Appellate Jurisdiction Act, 1929. 

Arbitration Act, 1940, S. 17 (Appeal against decree 
in terms of award); S. 41 (Applicability of Civil 
P. 0). 

Army Act, 1911, Ss. 119 and 120 (Exemption 
from arrest and attachment). 

Bar Councils Act, 1926, S. 13 (Tribunal to have 
powers of Court). 

Cantonments Act, 1924, S.272 (Bar of suit); S. 273 
(Notice of suit). 

Cantonments (House-Accommodation) Act, 1923® 
S. 29 (Appeal to High Court); S. 38 (Bar of suit); 
Oh. IV (Procedure in reference to Civil Court), 
Carriage by Air Act, 1934, S. 3, 
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CIVIL PROCEDURE — Relevant Provisions 

(contd.) 

Cattle* trespass Act, 1871, S. 30 (Set-oS). 

Central Excises and Salt Act, 1944, S. 14 (Sum- 
mons to v?itness). 

Charitable and Beligious Trusts Act, 1920, S. 4 
(Signature and verification of application); S._6 
(Consent of Advocate-General); R. 9 (Effect in 
suit under S. 92, Civil F. 0.); S. 10 (Costs in suits 
under B. 92, Civil F. O.i; S. 11 (Applicability of 
Civil P.C.). 

Charitable Endowments Act, 1890, B, 14(Darof 

suit). I 

Civil Procedure Code, 1908. i 

Companies Act, 1913, S. 171 (Stay of suit or pro- i 
oesdings on winding up order); S. 280 (Security ‘ 

for costs). , 

Co-operative Societies Act, 1912, S. 21 (Attach- 
meat of shares). 

Copy-right Act, 1914, S. 13 (Jurisdiction), ' 


CIVIL PROCEDURE CODE- Abatement u « i, > 
Death of party, right to sue surviving 

<) 2211 1 and N 

Death of plaintiff 0 22 11 3 
Effect of 0 22 jl 3X18; 0 22 II 9 and Xote- 
Kxecution proceedings 0 2211 12 and Nutt * 
Failure to implead legal representative 

0 22 iir ) . I i 

Insolvency of phiintiff 0 22J18 and Note 
Marriage of female party 0 22 H 7 
Order- Whether decree B 2 (2) X 22 
J^reiiminary decree, death after f ) 22 U 3 X 1 1 
Representative suit 0 1 i 1 8 N 18 
Betting aside 022119 and Notes 
Suit under S. 92 S92X1 

— Accounts, suit for 

Decree in suit betw^een p^rinclpal anti agent 

O20U1G and N'Ich 
Special directions 0 20 R 17 and N 1 
— Acts in pari materia Pre X 2 


Court-fees Act, 1870. 

Decrees and Orders Validating Act, 19B6, B. 2 
(Certain decrees and orders not to be questioned j 
on ground of jurisdiction). , 

Displaced Persons (Institution of Suits) Act, 1948. j 
Divorce Act, 1869, S. 45 (Applicability of Civil i 
F. C.). 

Elections Offences and Inquiries Act, 1920, S. 5 
(Powers of Commissioners). 

Electricity Act, 1910, S. 25 (Exemption from 
attachment of electric supply-line). 

Federal Court Act, 1937, 

Federal Court Act, 1941, S. 2 (Repeal of S. lllA, 
Civil P. 0.). 

Federal Court (Enlargement of Jurisdiction) Act, 
1948. 

Forfeiture Act, 1859. 

Judicial Committee Act, 1833. 

Judicial Committee Act, 1844. 

Land Acquisition Act, 1894, S.2G (Award whether 
decree); S. 53 (Applicability of Civil P. C.). 
Limitation Act, 1908. 

Merchant Shipping Act, 1928, S. 62 (Attachment 
of wages of seamen). 

Native Converte’ Marriage Dissolution Act, 1866, 
S. 22 (Civil P. C., applicability). 

Official Trustees Act, 1913, S. 16 (Notice of suit). 
Farsi Marriage and Divorce Act, 1936, S. 45 (Civil 
F. G., applioability), 

Presidency Magistrates’ (Court-fees) Act, 1877. 
Presidency Small Cause Courts Act, 1882. 

Provident Funds Act, 1925, S. 3 (Attachment of 
compulsory deposit). 

Provincial Small Cause Courts Act, 1887, S. 17 
(Applicability of Civil P. C.). 

Public Suita Validation Act, 1932. 

Societies Registration Act, 1860, S.7 (Abatement 
of suits). 

Succession Act, 1925, S. 268 (Applicability of 
Civil P. 0.). 

Suits Valuation Act, 1887. 

Unclaimed Deposits Act, 1866. 

Unclaimed Deposits Act, 1870, 

Waste Lands (Claims) Act, 1863, S. 11 (Suit under 
the Act —Applicability of Civil P. 0.). 

Works of Defence Act, 1903, S. 42 (Proceedings 
under— Applicability of Civil P. 0.)» 

CIVIL PROCEDURE CODE, 1908 
— Abatement 

Appeal, death of party in 0 22R 11 and Notes 
Death after conclusion of hearing 0 22R6 
Death of one of several plaintiffs or defendants 

022E2 and Notes 


-Adjournments 0 17 

Appearance 017112X2 
Costs 017K1X4 

Distinction between 0. 17 Ih 2 and 11. 3 

017l;3X3 

Failure to appear on day fixed 0 17 Jl 2 and Note*? 
Failure to produce evidence or perform act 
quired 0 17 R 3 and Notes 
Hearing 017R2X3 
Power to adjourn 0 17 R 1 and Notes 
Remedy of aggrieved party 0 17 R 2 N 4 
Sufficient cause 0 17 R 3 
—Adjustment of decree 0 21 R 2 and Notes 
Appeal and revision 0 2 1 li 2 N 29 
Certification 0 21 R2 X 10 to 15 
Court acting under 0. 21, R. 16 0 21 R 2X V- 

Criminal proceedings 0 21B2X28 
Decree of any kind 0 2 1 R 2 X 4 
Estoppel 021R2N24 
Fraud 021R2N22 
Limitation 021R2X15, 23 
Notice 021B2N17 
Oral 021R2N8 
Partial 021R2X7 
Recording of 021R2X16 
Remedies of judgment-debtor 0 21 R 2 X 25, 2c 
Reversal of decree 0 21 112 X 27 
Suit on uncertified adjustment 0 21112X20,21 
Uncertified adjustment or payment 0 21 R 2 X 18 
—Administration suit, decree in 0 20 R 13 and X I 
- Admissions 0 12 

Affidavit of signature 012R7 
J udgment on admissions 0 12 R 6 and X 1 
Notice of admission of case 01231 1 and X 1 
Notice to admit documents 0 12 Hr 2 and Z 
Notice to admit facts 0 12 Rr 4 and 5 
Pleader, power to make S 2(15) X 4 
— Advocate-Gen eral~-Notice to 0 27 A R 1 
—Affidavits 0 19 

Cross-examination of deponent 0 19 R 2 
Matters to which may be confined 0 19 R . 

Oath by whom to be administered H 139X Z 
Proof by 019R1 
—Agents OBR6 

— Agricultural produce, attachment of— Partial exemp* 
tion B 61 

— Alien enemy, suit by S 83 and N 1, 2 
—Amending and consolidating Act Pro 
— Amendment — General power to amend defect or 
error in proceedings S 153 and XI to 4 
—Amendment of judgment, decree or order S 1 52 
Appeal S152N16 
At any time S 151N 6 
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CIVIL PROCEDURE CODE ^ Amendment o( 
iadgment, etc. (contd.) 

Award H152NU 

Clerical or accidental mistake 8 152 K I 

Consent decree 81e52]S13 

Court which can make 8 152 N 7 

Effect of B 152 Nil i 

Inherent power 8152N4 

Alay be conected H 151 N 5 

Alistako anterior to suit 8l52Ni^ 

Alistake originating in pleadings 8 152 N 2 

Notice 8 152 N 10 

Of its own motion 8 152 N 8 

Revision 8 152 N 17 

Successive applications 8 152 N 12 

Suit for vSl62N15 

Who may apply 8 152 N 9 j 

— Amendment of pleadings 0 G 11 17 

Appeal O61il7N20 | 

'At any stage’ 0 0 1 1 17 N 13 i 

Court not having jurisdiction 061U7Ki7 ; 

l/isadvantage which cannot be compensated by I 
costs 0 61117 NG ‘ ‘ 

Discretion of Court 0611 17N 2 I 

Extent of OG1U7N19 i 

Failure to amend after order OGKlband N1 | 
How to be made 0 6R17N1G j 

Necessary 063U7N11 | 

New case 0 6 III? N 3, 4 
New cause of action 0 6 31 17 N 12 
New ground of relief 0 6 11 17 N 10 
New plea of fraud 0 6I117N8 
New relief or claim 0 GH 17 N 9 
Not In good faith 0 G 11 17 N 7 
Opportunity to opposite party 0 6 R L 7 N 14 
Revision 06R17N21 
Taking away accrued right 0 6 11 17 X 5 
Terms 06R17N15 
When may be allowed 06R17N1,11 
—Appeal 8 96; 8 100 and 04l< 

Addition of parties 0 41 11 20 and Notes 
Inherent power 0 41 R 20 N 8 
Person interested in result of appeal 

O4lB20N4,5 

Additional evidence 0 41 R 27 
Admission of —Grounds 0 41 11 27 N 3 to 7 
Consent of parties 0 41 R 27 N 10 
Discovery of fresh evidence 0 41 R 27 N 8 
Mode of taking 0 41R28 and N 1 
Points to be defined and recorded 

041E29 andNl 

Privy Council Appeal 0 41 R 27 N 18 
Procedure 0 41 R 27 N 11 to 13 
Record of reasons 041B27N9 
Refusal to admit evidence 0 41 R 27 N 2 
Remand for trial de novo 0 41 R 27 N 14 
Revision 041R27N19 
Seoo^ appeal 0 41R27N17 
Subsequent events 0 4 1 R 27 N 15 
When may be admitted 0 4111 27 and Notes 
Amended decree— -Appeal 8 96 N 1 
Appeal from appellate decree 0 42 R 1 
Appeal from original decree— Right of 

S96anaN5,6 

Appellant residing out of British India O41R10 
Arrest order — Appeal on B 55 N 1 
Common ground 0 41 R 4 and N 4, 5 
Competency 0 41 R 1 N 13 
Consent decree, appeal from S 96N2 
Consolidation of appeals 0 41R1N 14 
Copies of judgment and decree 0 41 R 3G 
Copy o! judgment and decree to be sent to lower 
Court 041R37 

Date and contents of decree 0 41 B 35 and N1 


CIVIL PROCEDURE CODE -Appeal fcontd; 

Day of hearing 0 41 Pi 12 

Dismissal for default 041R 11 and N 8; 

041R17 and Nofce::i 

Dismissal for failure to pay process fees 

041R18 and Notes 
Efieet of non-joinder 0 41 R 20 N 9 
lilxecution proceedings 8 96N9 
Ex parte decree, appeal from 8 96 N 3 
Forum 8 106 and N 1 
Ground not taken in memorandum 

041R2 and Notes 

J udgment in 

Contents of 0 41 R 31 and Notes 
Defective 041R31N9 to 11 
Dissent to be recorded 0 41 R 34 
Pronouncement of 0 41 R 30 
AYhat judgment may direct 0 411132 and X ' 
Limitation for 0 41 R 1 N 8 
Aleanlng of 8 96N 4 
New point 

Jurisdiction 0 41 R 2 N 4 
Leave of Court 0 41 R 2 and N2 
Limitation, point of 0 41 R 2 N 3 
Notice to appellant 0 41 R 11 and N 4 
Notice to lower Court 0 41 R 13 
Notice to respondent 0 41R 14 and N I ; 0 41 R 1" 
Order under S. 47— Appeal 8 47N 1 
Order under S. 51 — Appeal 8 5 IN 1 
Orders, appeal from 0 43 R 1 and Notea 
Procedure 0 43 R2 
Procedure in 8 108 and N 1 
Rateable distribution— Appeal 8 73 N 1 
Re-hearing of appeal heard ex parte 

041R21 and Notes 
Restoration— Notico 0 41 R 19 N 5 
Restoration — Sufficient cause 0 41 R 19 N 3 
Restoration of appeal dismissed for default 

0 41R19 and Notes 
Right to begin 0 41 11 16 and N 1 
Right when lost 8 96 N 12 
Security for costs from appellant 

0 411110 and Notes 

Security for restitution 0 41 R 6 and N otes 

Subsequent events 0 41 II 33 N 4 

Several plaintifls or defendants, appeal by one 

041114 and Notes 

Stay of execution 0 41 R 5 and Notes 
Stay of proceedings 0 41 B o N 4 
Summary dismissal 041R11 and Notos 
Time-barred appeal 041R11N5 
Transmission of papers to appellate Court 

041K13 

Valuation of 8 96 N 13 

Who can appeal 8 96 N 14 

Withdrawal of— Order as to whether decree 

S2 (2)N32 

—Appeal from final decree where no appeal ^from 
preliminary decree 8 97 and Nl, 7 
Court-fees S97N2 

Final decree pending appeal from preliminary 
decree S 97 N 3 
Preliminary decree 8 97 K 4 
Preliminary decree not drawn up 8 97 N 5 
EeversaR of preliminary decree 8 97 N 6 
—Appeal from orders 8 104 and N 1 to 3; 

043111 and Notes 

—Appearance 

By whom may be made 03 R1 andNl 
Exemption from personal appearance 

S3 132 and 133 

Non-attendance of one of several defendants 

09B11 andNl 
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CIVIL PROCEDURE CODE — Appearance 
fconfdj 

Ona of sereral plaintiffs or defendants, by ^ ^ 

Parties to appear on date fixed in summons 

0 9 Fi 1 and Notes 
Party ordered to appear in person — Non-appear- 
anoe 09R12andNJ 
Procedure where only plaintiff appears 

09E6 andNl 

Proceeding ex parte 0 9 E 6 

Proceeding ex parte—Subsequent appearance by 
defendant 0 9 R 7 and N 1 
Several plaintiffs O9E10 andNl 
,«».App 0 lIat 0 Court 

Exercise of powers in favour of persons not parties 
to appeal 0 41 II 33 and Notes 
Finding of fact, interference with 041E1N12 
Powers of S107 and Notes; 0 41 R 33 and Notes j 
Addition and substitution of parties B107K4 I 
Amendment, power to allow S 107 N 5 
Rejection of memorandum of appeal S 107 N 6 
Rejection of plaint or memo of appeal H 107 N 7 
Withdrawal of suit or appeal H 107 N 8 
—Applicability to High Court S 117 and N 1 
—Arbitration -Pleader, authority of H 2(15) N 5 
—Arrest 

Arrest in execution of decree S 134 | 

Compensation for: see Compensation for arrest, 
attachment or injunction. 

Exemption— Public officer B 81 andNl 
Exemption from arrest under civil process 

S 135 and Notes; S 135A 
Notice to show cause 021R37 and N 1 
Person outside district B 136 andN 1 
Proceedings on appearance of judgment-debtor 

O21R40 and Notes 
Subsistence alio wan ce 021 R 39 
Warrant for arrest 0 21 R 38 and N I 
—Arrest and detention S 55 

Any hour and day S 55 and N 2 
Appeal and revision S 55 N 1 
Duty of Court S55NS 
Means of judgment-debtor S 51 and N6 
Mode of S 55 and N 7 
Opportunity to show cause S 51 and N 9 
Period of detention S 58 and N 1 
Place of detention S 55N 5 
Power of executing Court S51 and N3 
Protection order S 56 N 6 
Ro*arrest S 58 and N 2 
Release S 55 N 4; S 58 ; S 59 and H 8 
Security, realization of S 55 N 8 
Security bond S 55N 9 
Subsistence allowanoa S 57 and N 1 
Surety— Liability and discharge of S 55 N 10 
Woman, arrest of S 55N 11 ; S 56 and N1 
— Arrest before judgment 0 38R1 and N1 

Application for discharge by surety 0 38 R 3 

and HI 

Failure to furnish security 0 38 E 4 and N 1 
Security 0 38 R 2 and N 1 

—Assignment, creation or devolution of interest during 
suit 0 22 B 10 and Notes 
U,Assessois S 140 
— ^Attachment S 60 and HI, 2 

Adverse possession, effect on 021R63N22 
Agricultural produce 0 21 Rr 44, 45 
Allowances of public officers S 60 and N19 
Belonging to judgment-debtor S 60 N 2 
Coin or currency notes 0 21 R 66 
Compulsory deposits S 60 and H 18 
Debt, of S60N3 

Decree, attachment of 0 21 R53 and Notes 


CIVIL PROCEDURE CODE Atta:hment 
(contJ.) 

Decree for rent orNiiOTiiQ profits to be asfortainad 

021 IU2 

Determination of 0 21 1157 and Notes 
Dismissal of execution application 0 21 H 57 uid 

N 1 to 5 

Dwelling hrmse, =?e'^uro of property in B 02 and N 1 

Effect of 0211151 Nil 

Executing Court, power of S 51 and X i 

Future maintenance S GO and X*21 

G-arnishco 0 21 E iG N 6 to 9 

House of agricuUurXt 8 61) and N 9 

Immovable property 021 H5i and Noie^ 

Irregular or invalid 0 2 1 K 54 N 1 2 
Liability to attachment H60 and N 1, 2, 6 2.1 
Mere expectancy or other contingent or po«iblo 
interest B 60 and N 20 

Moveable property, attachment of B60N22;O2I 

R43 

Moveable property not in poisossion of judgment 
debtor 021E46 and Notes 
Negotiable instruments 02lE51and XI 
Partnership property 0 21 R 49 and Notes 
Pay of persons subject to Army Act B GO andN 17 
Private alienation of attached property S 64 and 

Nl,ll 

Abandonment or discontinuance of attachment 

B64N I 

Attachment before judgment B 64 N 2 
Claim for rateable distribution B 64 N 3 
Contrary to such attachment B 64 N 4 
Dismissal or itrildng of! execution B64N7 
Effect of attachment S 64 N 6 
Objections to attachment B64N10 
Private contract or sale of property B64N12 
Removal of attachment B 64NB, 13 
Transfer whether voidable B 64 N 14 
Vesting order after attachment B 64 N 9 
Waiver of benefit S 64 N 1 5 
“Where attachment has been made” H 64 X 1 6 
Prohibitory order 0 21 R4G N 12, 13, 16 
Property in custody of Court or public officer 

0 21E52 and Notes 

Property outside district B 136 and X 1 
Removal of B 64 N 8, 13 
I Revival of 0 21R57N7 

Right of personal service B 60 and X 11 
Bight to sue for damages B GO and X 10 
Salary S 60 and N 14 to 17 
Salary, mode of attachment 0211146X3; 02i 

E 48 and Notes 

Saleable property S 60N 5 

Sale without attachment B 51 X 4 

Satisfaction of decree 021R55 and N 1 

Share in moveables 0 21R47 ana Nl 

Share of 0 21E46 and Notes 

Stipends and gratuities allowed to pensioners 

S 60 and N 12 

Superior and inferior Courts attaching same pro* 
perty B 63 and N 2 
Appeal S63N1 
Claim or objection B 63 N 3 
Court of highest grade B 63H 4 
Sale by inferior Court S B3H5, 6 
Tools of artisans and implements of husbandry 

B 60 and N8 

Wages of labourers B 60 and N 13 

Wearing apparel B 60 and K 7 

When complete 0 21 B 54X4 

Witness — Attachment of property of 0 16 

Br 10 to 13 

—Attachment before judgment 0 38 B5 and Notes 
Agricultural produce 0 38 R 12 and N 1 
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CIVIL PROCEDURE CODE- Attachment before ^ 
judgment (conid.) 

Appeal 0 33R5N19 

Claims and objections 0211163 N5; 0 38 E8 

and N1 

Compensation for See : Compensation for 
arrest, attachment or injunction. 

Conditional 0 38 It 5 N 18 

Divorce proceedings 0 38 Po 5 N 3 

ESectof 0 38R5N13 

Failure to furnish security or to show cause 

038116 and N1 

Forms 0 38 It 5 N 20 
Insolvency Court, power of 038R5N5 
Mode of 0 38 It 7 and N 1 
Mortgage suit 038R5N2 
Pauper suit 0 38 It 5 N 4 
Property outside jurisdiction 038E5N12 
Rateable distribution 0 38 R 5 N 14 
Re-attachment after decree 0 38 R 11 and Nl 
Removal of 0 38 R 9 and N 1 
Eight of survivorship, effect on 0 38R5N16 
Rights existing prior to 0 38 R 10 and N 1 
Security 038R5N9 to U 
Small Cause Court 0 38 R 13 and N 1 
Testing order in insolvency 0 88 R 5 N 15 
Wrongful, liability for 038R5N17 
— Auction-purchaser 

Ear of suit against — See : Bar of suit against 

certified purchaser 

Mortgage decree, sale in S 65 N 5 

Right to and liability for rent S 65N4 

Right to mesne profits S 65N3 

Tasting of property from date of sale S 65 and 

Nl 

— Bar of suit against certified purchaser 66 and 

Nlto3 

Benami purchase—Bar of suit S 66 
Certified purchaser S 66 N 4 
Declaration, suit for 8 66 H 9 
Defence - Plea of benami in S 66 H 6 
Fraudulent purchase S66N8 
Hindu coparcener, purchase by 8 66 N 7 
Join t - purchaser S 66 N 5 
Specific performance, suit for S 66 N 10 
—British India S 1 N 1 
—Cause of action 

Different— Res judicata S IIN 54 
Meaning of S 20 N 7 
—Charge 

Charges enforceable by sale 0 34 R 15 N 9 
Created by decree 0 34 R 15 N 7 
Suit for enforcement of 0 34 R 15 and Notes 
— Chartered High Courts 

Application of rules 0 49 R 3 
Processes of 049R1 
Rules by Ss 122 and 129 
Savings in respect of 0 49 R 2 
Special provisions relating to Ss 116 to 120 
—Claim suit 0 21 R 63 and Notes 

Attachment before judgment 0 2 1 R 63 N 5 

Burden of proof 021R63N17 

Consequential relief 0 21 R 63 N 8 

Costs 021B63N23 

Damages 021R63N9 

Defence of fraudulent transfer 0 2 1 B 63 N 18 

Dismissal of claim for default 0 21 R 63 N 3 

Bfiect on possession 0 21 R 63 N 16 

Ex parte order 0 21 R 63 N 3a 

Insolvency of judgment-debtor 0 2 1 E 63 N 21 

Invalid attachment 0 21E63N13 ^ 

Jurisdiction 021 E 63 N 19 

Local amendments 021R63N24 

Order conclusive 0 21 R 63 N 14, 15 
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CIVIL PROCEDURE CODE-Ciaim suit (conti,} 
Order refusing to investigate 0 21 R63N 4 
Parlies 0 21R63N7 
Payment under protest 021R63N11 
Valuation O21R63N20 
When not necessary 021R63N10 
Whether step-in- aid of execution 021R6JN23a 
Withdrawal of claim 021R69N4a 
—Code, defined S2(l) 

-Collector 

Acting judicially S 71 and N 1 
Ancestral property— Power of Collector to sell 

S70N3 

Appeal or revision from order of S 70N 7 
Applicability of third Schedule S 69 
Ascertainment of amount of decree and property 
available Soh 3 Para 4 
District Court, inquiry by Soh 3 Para 5 
Bilect of decision of Court as to dispute Sch 3 Para 6 
Exclusion of period of limitation Sch 3 Para 11 

and N6 

Execution of decree by Sch 3 
Jurisdiction of civil Court and Collector 

S7andN2 

Notice to decree-holder and persons having claims 

Sch 3 Para 3 

Partition by S 5 1 and N 4 

Powers of Sch 3 Para 1 

Power of civil Court to issue process 

Soh 3 Para 11 N4 

Power of Provincial Government to make rules 

S67 andNI 

Power to act under S. 476, Criminal P. C. 

S70N8 

Power to compel attendance and production 

Soh 3 Para 13 

Power to set aside sale S 70 N6 
Procedure in special cases Sch 3 Para 2 
Property in several districts Sch 3 Para 12 
Recovery of balance after letting or management 

Soh 3 Para 8 

Rendering accounts to Court Sch 3 Para 9 
Restriction as to alienation by judgment-debtor 

Sch 3 Para 11 andNI to 3 
Rules of procedure S 70 andN 1 
Sale, how conducted Sch 3 P 10 
Scheme for liquidation of decree Soh 3 Para 7 
Stay of public sale of land S 72 andN 1 to 3 
Suit to set aside orders of B 70N 5 
Termination of Collector’s power Sch 3 Para 11 N 5 
Transfer of decree for execution S 68 andN 1 
—Commencement of B 1 
— Commissions S 75 andN 1; 0 26 
Accounts, commission to examine 

026 Rr. 11 and 12 

Another Court, commission to S 76 andN 1 
Appearance before commissioner 026R18 
Commissioner, attendance and examination of 
witnesses 0 26R17 

Deposition when may be read as evidence 

0 26 R8 

Examination of witness 0 26 R 6 

Expenses of 0 26B16 

Foreign Court, issued by S 78 

High Court, issue commission by 0 26 B 19 to 22 

Local investigation, for 026Br. 9 and 10 

partition, commission to make 026Br 13 & 14 

Powers of commissioner 0 2 6 B 16 

Keturn of 026B7 

Witness, commission to examine 0 26 B 1 to 8 
Witness outside British India 026E6 and Notes 

Compensation for arrest* attachment or injunction 

S 95 andNI and 2 



8940 TOPICAL 

CIVIL PROCEDURE CODE — Compensation for 
arrest, attachment or injunction (mxtd.) 

Amount and basis of S 95 N 0 
Bar of suit b 95 aQdN9 
Court which can grant S 95 N 7 
Failure of suit S 95 N 4 
Insufficient grounds S 95 ^ 3 
Procedure for S 95 N 5 
Small Cause Court S 95N 8 
—Compromise of suit 023113 and Notes 
Pleader, power of b 2 (15)N 3 
Representative suit 0 1 R 8 N 16 
Suit under S 92 S92N7 

— ConSrmation of sale 0 21 II 92 and Notes 
Appeal 0 21 R 92 Nil 
Collector, sale by 0 21 R 92 N S 
Compromise after sale 0 21 R 92 N 10 
Suit to set aside or restore sale 021R92N4 to 7 
Time for 0 21R92N9 
—Consent decree 
Appeal S 96 
Res judicata S 1 1 N 4 3 
— Oonstruotlve res judicata S 11 and N 13 
Alternative claims or reliefs S 11 N 14 
Causes of action S 11 N 15 
Co-defendants SUN 61 
Grounds of attack S UN 16 
Grounds of defence S 11 N 17 
Knowledge of facts S 11 N 20 
Mesne profits SUN 18 
“Blight’^ S11N19 
“Ought” SUN23 

Plea based on facts not in existence S UN22 
Pleas not permitted by law S 11 N21 
—Corporation —Share in corporation S 2 (19) 
-Corporations, suit by or against 029 
Foreign corporation 0 29 R 1 N 4 
Personal attendance 0 29 R 3 
Service of process 029R2 
Signature and verification of pleadings 029R1 

and Notes 

Unregistered company 0 29 R 1 N 2 
—Costs S 35 

Account suits S 35 N 1 

Administration suits S 35 N 2 

Appeal, revision and review S 35 N 3 

Arbitration cases S 35 N 4 

By whom payable S 35 N 5 

Claim suit 021R63N23 

Construction of will, suit for S 35N 26 

“Costs of and incident to all suits” S 35 N 6 

Costs to follow event S 35 N 7 and 8 

Costs under any other provision of law S 35N7b 

Damages, suit for S 35N27 

Decree as to— Construction and execution 

b35N9 

Divorce cases S 35 N 10 
Extent of S 35 Nil 

Insolvency and winding-up proceedings S35N12 

Interest on S35N13 

Maintenance suits S 35 N 14 

Minor, suit by or against S 35N25 

Mortgage suits S 33 N 15; 0 34R 10 and Notes 

Order as to, whether decree S 2 (2) N 23 

Partition suits S 35 N 16 

Power to award S 35 

Principles governing S35N17 

Privy Council practice S 35 N 18 

Probate cases S 35 N 19 

Representative suits S 35 N 20; 0 1 R 8 N 15 

Return of plaint— Costs S 35 N 21 

Separate costs S 35 N 22 

Separate suft for S 35 N 23 


INDEX 

CIVIL PROCEDURE CODE - Costs (mnid.) 
Stamp cases S35N21 

“Subject to conditions and 1 miiation'” S.)5N /u 
Suit under S. 92^ b92\37 

Trustee oases S 3 5 N 28 
— Court 

Competent Court bllN7, 8 S'ilNl 

Meaning of SUN 9 

Transfer of bu^iiness S 150 and N la to 0 

— Court fee, deiiMeney of 

Any document S 1 19 \ 1 

Application for leave to sue as pauper ^ 140N 10 
At any stage— Payment of _ S 119 N 7 
Discretion of Court S 149 N 5,8 
Extension of time to pay S 149 N 12 
Memorandum of appeal S 149 N 9 
Payment after limitation R149N2, 4 
Power to call for court-fee after judgment 

S149NP 

Power toTmake up S 149 andN 1 
Review S149N14 
Revision S119N13 
Whole or any part of any fee ^ i 19 \ 6 
— Cross-objections 0 41R22 

Abatement of appeal 0 4i R 22 N 14 
Addition of parties 0 41 R 22 N 17 
Against whom may be filed 0 41 R 22 N 9 
Appeal from orders 0 41 R 22 N 4 ^ 

Co-respondent, against 0 41 R 22 NIC); 

041R33N8a 

Dismissal of appeal for default 0 41 R 17 K 7 
Letters Patent appeal 041B22N5 
Limitation 041R22N15 
Omission to file 0 41 R 22 N 11 
Pauper respondent 0 41 R 22 N S 
Revision 0 41 li 22 N 6 
Second appeal 0 41 R 22 N 3 
Time- barred appeal 0 41 R 22 N 1 6 
Who may file 041R22K7 
Withdrawal of appeal 0 41 R 22 N 13 
—Crown 

Decree against— Execution S 82 and N I 
Notice of suit —See : Notice of suit 
—Crown, suit by or against S 79 andNl; 0 27R 1 
Agent to receive process 027 R4 
Attendance of person able to answer questions 

027B6 

Crown, defined 0 27 R SB 
Crown pleader, defined 0 27 R SB 
Date for appearance 0 27 R 5 
Persons authorised to act for Oi own 0 27 K 2 
Plaint 027R3 
Security 027R8A 
— Curable irregularity 

Decree not to be reversed or varied by curable 
irregularity S 99 andN 1, la 
Execution proceedings S99N3 
Illustrations S 99 N 2 
5 urisdiction of Court S 99 N 4 
Misjoinder of parties or causes of action S 99 K 3 
Remand, irregular order of S 99 N 0 
—Dead person, decree against 0 22 R 4 N 18 
—Death of party, abatement of suit 0 22 El and Notes 
—Death of party, substitution of legal representatives 

022 Rr 3, 4 

—Debt 

Attachment of 021E4G and Notes 
Garnishee 0 21R46N6 to 9 
Cleaning of 021R46N2 
Mortgage-debt, attachment of 0 2iR 46N 4 
—Decree 

Abatement of suit or appeal S 2 (2)N 22 
Administration suit, decree in 0 20 E 13 and N I 



TOPICAL 

CIVIL PROCEDURE CODE-- Decree (contd,) 

Appealable orders B2i2)Nl 

Attacbmenfc of 0 SIR 51) and Notes 

Certified copy 0201120 

‘Conclusively determines’ S 2 (2) Nd 

Contents of 0 2011 6 and Notes 

Costs, order as to kS2 (2) N23 

Date of 020117 and Notes 

Dead person, against B52N2a 

Decree and order distinguished S2 (2) N5 

Decree when set-ofi is allowed 

0 201119 and Notes 

Defined B2 {2) and N2, 4 

Delivery of movealle property, decree for 

020B10and N1 
Dismissal of suit or appeal, order as to S 2(2) N 30 
Dismissal for default S2 (2) NI3 
Dinal decree b 2 (2) N 7 
Final orders H 2 (2) N 10 
hormal expression B2 (2) Nil 
Interlocutory orders S 2 (2) K20 
Jurisdiction, order as to H 2 (2) N 24 
Legal representative, order as to S 2 (2) N 25 
Limitation, order as to B 2 (2) N 26 
Maintainability of suit, order as to B 2 (2)N27 
Matters in controversy S 2 (2) N 12 
Miscellaneous orders S 2 (2) N 21 
Order in execution 8 2 (2) N14, 15 
Orders on applications 8 2 (2) N 33 
Order under S. 144 8 2 (2) N 16 

Parties 82(2) N 17 
Pre-emption suit 0 20 Pv 14 and Notes 
Preliminary decree 8 2 (2) N 6, 8, 9 
Recovery of immovable property, decree for 

O20R9andNl 

Rejection of plaint or memorandum of appeal 

82(2) N18 

Remand, orders on 8 2 (2) N31 
Rea judicata, order as to 8 2 (2)N28 
Rights of parties 8 2 (2) N 19 
Eight to sue, order as to vS 2 (2) N 29 
Striking oil parties, order as to 8 2 (2)N 34 
Suit, meaning of 8 2 (2) N 34 
Transferee .of 8 49 and N 1 
Withdrawal of suit or appeal, order as to 

S2 (2)N32 

^-Decree, attachment of 0211153 andNl, 4 
Adjustment of attached decree O21R53N10 
Decree for money 021B53N2 
Decree for sale 021R53N3 
Decrees passed by different Courts 0 2 1 R 53 N 6 
Dfieot of 021R53N7 

Preliminary decree for accounts 021R53N5 
Representative 021R63N9 
Stay of execution 0 21R53N8 
-—Decree for sale 

Application of proceeds 0 341113 andNl 
Award decree 034E5N3 
Calcutta amendment 034R4N14 
Confirmation of sale, redemption before 

O34R5andN10 

Consent decree 0 34 R4N12; 0 34R5N3 

Decree lor money in suit for sale 0 34 R 4 N 3 

Efiect of sale 034R6N16 

Equities, power to adjust 0 34R4N6 

Execution of final decree 034R5N17 

Final decree 034R5 and Notes 

Final decree- -Appeal 034R5N21 

Final decree— Application for 034R5N7 to 9,13 

Final decree - Costs 0 34 R5N22 

Final decree —Form of 0 34 B 5 N 5 

Final decree— Nature of proceedings 0 34 B 5N 24 

Final decree Several 0 34 B5N4 
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CIVIL PROCEDURE CODE — Decree for sale 
( contd,) 

Final decree —Transfer of 0 34R5N18 

Foreclosure, suit for 0 34 Bland N7 

Joint deeree-holdeis 0 34B5N25 

Order in which properties to be sold 0 34B4N 8 

Payment into Court 0 34115X11 

Preliminary decree 0 34 B 4 and Notes 

Preliminary decree— Appeal 0 34114X13 

Preliminary decree - Form of 0 3411 4 and N 4, -5 

Succession certificate 0 3 4 B 4 N 11 

Time for payment 034B5X15 

Who may obtain 034R4N2 

— Decree- holder S 2 (3) andN 1 

— Delivery of possession 0 21B35 and Notes 
Actual and symbolical 021B35N2, 3 
Affixing warrant 0 2111 35 N 6 
Agent, to 0 21 11 35 N 5 
Consent of judgment-debtor 0 21 B 35X10 
Identification of land 0 21 B 35 Nil 
Immediate possession of land in suit 

039B9 anclNl 

Joint possession 0 21 11 35 N 4 
Property in occupancy of tenant 

0 21B36 and Notes 

Resistance to 021R35N9 
Use of force 0 21BB5N8 

Discovery 8 30; 0 11 B 12 and Notes 

Affidavit in answer 011B13 ; 

Oil Rr 12&13 N6, 9 
Documents incriminating parties 

Oil Be 12&13 N4 
Documents relating solely to the case of party pro- 
ducing Oil Rr 12 (Ss 13N3 
Efieot of non-disclosure Oil Brl2 & 13N10 
Non-compliance with order for 

011R21 and Notes 
Opposite party 0 11 Br 12 & 13 N 8 
Premature discovery 0 11 B 20 and N 1 
Professional or legal privilege 011B12N2 
Public official documents 011Rrl2&13N5 

— Discretion— Exercise of Pre N4 
—Dismissal for default 

Appeal 0 41 B 11 and N 8; 0 41 B 17 and Notes 
Bar of fresh suit O 9R 9 andN 3 
Failure to apply for fresh summons 

0 9B5 and Notes 

Procedure where only defendant appears 

09B8 and Notes 

Bes judicata 811X48 
Restoration conditional 0 9 B 9 N 8 
Restoration— Sufficient cause 09B9N5 
Restoration of suit 0 9B9 and Notes 
Where neither party appears 0 9R3 and Notes 
Whether decree 8 2(2)N13 
— Dismissal of suit 

Failure to apply for fresh summons, dismissal for 

0 9 B 5 and Notes 

Fresh suit 09B4 and Notes 
Procedure where only defendant appears 

0 9B8 and Notei 

Restoration 0 9 B 4 and Notes 
Restoration — Notice 0 9 B 4 N 4 
Summons not served in consequence of plaintifi^s 
default 09B2 and Notes 
Where neither party appears 0 9B3 and Notes 
—Disposal of suit at first hearing 0 15 
Failure to produce evidence 0 15 B 3 
Parties at issue 015B2 
Parties not at issue 015B1 

—Dispossession by decree-holder or purchaser 

021B100 and Notes 

Order, conclusiveness of O21B103 and Notes 
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CIVIL PROCEDURE CODE —Dispossession by 
decree-holder or purchaser (contd,) 

Eeetoration of bona fide claimant 

O21R101 and Notes 
Transferee pendente life 0 21 E 102 
—District S 2 (4) and N 1 
—Documents 

Admitted— Eeturn of 013R9 
Admitted— To form part of record 0 13B7 
Endorsements on copies of admitted entries 

013E5andNl 

Endorsements on documents admitted in evidence 

013B4anaNl 

Endorsement on rejected documents 

013E6andNl 

Impounding of 013E8 

Eejeotion of irrelevant or inadmissible documents 

013B3 and Notes 

Sending for records 0 13 B 10 and Notes 
—Enlargement of time S 148 

Act prescribed or aUovi?ed by Code B 148 N 5 
Appeal on order of B 14hN 9 
Application for — Forum S 148 N 8 
Discretion of Court Si43N6 
Implied extension S 148 N 7 
Period fixed or giaoted by Court H 14SN1 
Power of Court S 1 43 and Notes 
Revision S148N10 
Time fixed by award S 148 N 4 
Time fixed by consent decree B 148 N 3 
Time fixed by decree S 1 18 N 2 
—Estoppel 

Res judicata and estoppel S 11 N 5 
—Examination of parties 010 

Ascertainment as to admission or denial of allega- 
tions OlORlandNl 
Inability or refusal of pleader to answer 

0 10B4 andNl 

Oral examination 0 10 R 2 andNl 
Substance of examination O10B3 
—Examination of witnesses 018 
Demeanour of witness 018B12 
Deposition to be interpreted 018B5 
Evidence in appealable cases 018B6 
Evidence taken by another Judge 0 18 B 15 
Evidence under S. 138 018B7 

Memorandum in unappealable cases 

0 18 Br 13 & 14 

Memorandum of evidence 0 18 R 8 
Open Court, in 0 18 R 4 
Particular question and answer 018 RIO 
Power to examine witness immediately 018R16 
Question objected to and allowed 0 18 B 11 
Recalling a witness 018R17 
Taking down in English 0 18B 9 
— Executing Court 

Courts by which decree may be executed 

S38 andNl 

Court which passed the decree S 37 andN 1 to 3, 5 
Court ceasing to exist S 37 N la 
Proper Court S 37 N 4 
Jurisdiction of S38N3 
Pecuniary jurisdiction of S6N3 
Powers of S38N2 
— Execution 

Appearance 09R1N1 

Arrest In execution— Sec : Arrest and detention 
Attachment— See : Attachment 
Bar of separate suit B 47 andN 39 to 43 
Conversion of suit into proceedings and vice versa 

^ S47andN49 

Gross-claims under same decree 

0 21 B 19 and Notes 


CIVIL PROCEDURE CODE ExiCuUon (cuntd.; 
Cross- decrees, execution 0 21 II 18 and Notes 
Death of party 0 22 }i 12 and Notet' 

Decree against Crown cr public cfi.ccr 

h b2 and N 1 

Decree for (xecution of document t'r endorsement 
of negotiable instrument 0 21 II 34 and N 1 
Decree for piyment of money 0 21 B 30 and Noie^ 
Decree for specific moveable property 

()2iB31 andN i 

Decree-holders’ application S5iN5 
Delivery of posse&-»ion Sec : Delivery of posses- 
sion. 

Examination of judgment-debtjr as to hi.^ property 

0 211141 

Firm, decree against 0 21 1030 and Notes 
Fresh execution barred after twelve years 

B 48 and Nott“ 

Injunction, decree for 021 It 32 and Notes 
Joint decree 0 21B15N2 
Joint decree-holder, execution by 

0 2111 15 and Notes 
Legal representative, execution again =!t See : 

Legal representative, execution against 
Modes of execution S 51 and N 2, C to 9 
Mortgage suit-' -Cross decrees and cross-claims 

021B2C 

Notice to show cause 0 21 B22 and Notes 
Failure to show cau^e 0 21 B 22 N 13a 
Objection to 0 211i22N8 
Omission or irregularity 021B22N5 to 7 
Procedure after O 21 B 23 andNl 
Proof of 021R22N4 
Sale without notice 021B22N10 
Several notices 0 21B22N9 
Objection to jurisdiction S20N2 
Order, execution of B36 
Order in, whether decree S 2 (2)N 14, 15 
Orders of King in Council, execution of 

0 45B15 and Notes 

Payment 

Bfiect of 021B1N4 
Notice of 0 21R2N7 
Who can make 0 21B1N3 
Payment into Court 0 2 1 B 1 N 2 
Payment out of Court — See : Payment out of 
Court. 

Payment under decree OSlBl and Notes 
Process— Enforcement of 0 21 R 2 > and N 1 
Process for 0 21 B 24 andNl 
Questions to be determined by executing Court— 
See : Questions to be determined by executing 
Court. 

Receiver S 61 andN 10 

Res judicata in execution proceedings B 11 N 38 
Resistance to S 74 and N 1 
Restitution of conjugal rights, decree for 

0 21 B 32 and Notes; 0 21 B 33 and N 1 
Scheme decree S92N16 
Simultaneous execution S38Nt5; 

0 21 B 21 andNl 

Specific performance, decree for 

0 21 B 32 and Notes 
Stay of— : Stay of execution. 

Transferee of decree — See : Transferee of decree, 
execution by 

Transfer of decree— See : Transfer of decree. 
Twelve years’ bar S 48 andN 2 
Appellate decree S48 
Certain date S48N2a 
Computation of period of limitation S 48 N S 
Execution application S48N4 
Finality of decision S48N5 
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CIVIL PROCEDURE CODE - Execution — 
Twelve years’ bar (conid ) 

Fraud or force S48N6 
Fresh application B48N7 
Insolvency and B. 48 S48K8 

Limitation Act and S. 48 S 48N 9 
Eecurring periods S48N10 
Retrospective egect S48Nr2 
Revival of previous application B 48 N 12 
Starting point S48N13 
Subsequent order S48N14 
What decrees may be executed S 38N 6 
Withdrawal or compromise 0 23 R 4 
^Execution application 021 RIO 

Amendment oi 021R17 andN2 to 4 
Contents of 0 21R11 and Notes 
Extract from Collector’s register 0 21 R 14 
Immovable property, prayer relating to 

0 21 Rid andNl 

Inventory of property 0 21R12 
Oral 0211U1 

Troceduie on receiving application 

0 21U17 and Rotes 

— Execution sale 

Adjournment or stoppage of 0 21 R G9 and Notes 
Agricultural produce 0 21R74 
Attachment, absence of S51N4; 021R64N4 
Collector, sale by O21R70 
Confirmation— Sec : Confirmat'on of sale 
Cosharer, bid of 0 21 B 88 and Notes 
Default in payment by purchaser- -Procedure 

021E86 and Notes 

Deposit by purchaser 021B84 and Notes ; 

0 21R85 and Notes 

Growing crops 0 21R75 

Immovable property. Court which can order 

021R82 

Manner and conduct of 0 21 R 65 
Moveable property, sale of 021R77 to 81 
Negotiable instruments and shares 0 21 Rr 76, 80 
Permission to bid 0 21 R 72 and Notes 
Postponement of, to enable judgment- debtor to raise 
amount 021 R83 and Notes 
Power to order sale 021B64 and Notes 
Prohibition against bidding 0 21 R 73 
Purchaser’s title S 65 
Purchaser’s title vesting from date of sale 

S65 andNl 

Re-sale — Liability of defaulting purchaser 

021R71 and Notes 
Re-sale, notification of 0 21 R 87 
Return of purchase-money on setting aside sale 

021R93 and Notes 

Sale proclamation — See : Sale proclamation 
Set-off of decretal amount 021R72 and Notes 
Setting aside S47N44 
Decree obtained by fraud S 47 N 45 
Fraud in execution proceedings S 47N46 
Grounds for S 47 N 48 

Notice under 0 22, Rr. 16, 22 and 66— Want of 

S47N47 

Stay of sale 0 41R6andN7, 8 
Time of sale 021R68 
What passes at 021R94N7 
-—Executors, administrators or trustees, suit by or 
against 031 

Beneficiaries, representaticn of 0 31 R 1 and N 1 
Husband of married executrix, founder of 0 31 R 3 
Several trustees, executors or administrators 

031R2 and Notes 

—Ex parte decree 0 9 R 6 N 2 
Appeal S96N3 

Decree, when ex parte 09R13N4, 5 
Firm, decree against 0 9 R 13 N 23 


INDEX 894a 

CIVIL PROCEDURE CODE ^ Ex parte decree 
(conid.) 

Fraud, decree obtained by 0 D Pv 13 N 10 
Remedies 0 9R13N6, 7 
Res judicata SUN 33 
Setting aside 0 9E13and Notes 
Appeal 09E13N25 
Application 

Forum 0 9R13N11 

Hearing after disposal of appeal 0 9R 13N9 
Application pending appeal 0 9 B 13 N 8 
Decree satisfied 09E13N19 
Effect of 0 9 It 13 N 22 
Fresh vakalatnama 09R13N12 
Grounds for 09E13N15to 18 
Limitation 0 9E13N24 
Notice 0 9 R 14 and N 1 
Revision 0 9R13N26 
Small Cause Court, decree of 0 9 R 13 N 2, 3 
Terms 09 R 13 N 20 
Who can apply 0 9R13N13, 14 
—Extent B I 
— Final deciee B2(2)N7 
— Firm — Deciee against, execution of 

O21R50 and Notes 

Firm, suit by or against O30Pi 1 and Notes 
Appearance of partners O30R6 and Notes; 

O30R7 and N1 

Appearance under protest O30R8 and N1 

Compromise O30R1N11 

Go-partners, suit between 0 30 R 9 N 1 

Death of paitner before suit 0 30E1 N 14 

Disclosure of partners’ names O30R2N1 

Fir m as agriculturist 0 30 R 1 N 7 

Firm, meaning of O30R1N3 

Individual partners, suit against O30R1N15 

Minor O30R1N4 

Promissory note, suit on 0 30 R 1 N 8 

Reference to arbitration 030R1N10 

Right of suit on death 0 SOB 4 andN 1 

Service of summons 0 30 B 3 and Notes ; 

O30B6 andNl 

Signature and verification O30R1 andN 13 
Sait against individual carrying on business in 
trade name 0 SOB 10 and Notes 
— Foreclosure 

Decree for sale 0 34 R 4 and N 7 

Final decree— Appeal O34R3N10, 11 

Final decree— Application for O 34 R 2 N 15; 

034R3N8 

Final decree —Execution of 0 34 R 3 N 9 
Final decree for 034R3 and Notes 
Mortgage of chattel and intangible property 

034E2Nie 

Partial 034B3N5 
Persons entitled to 0 34 R 2 N 2 
Preliminary decree 
Appeal 0 34 R 2 N 17 
Form of 0 34R2andN3 
Payment into Court 0 3 4 R 2 N 12 
Subsequent mortgagee 0 34 R 2 N 11 
Taking of account 0 34R2N4 to 10 
Time for payment 0 34 B 2 N 13, 14 
Preliminary decree for 0 34R2 and Notes 
— Foreign Court S 2 (5) andN 1; S 13 N 10 
Commission issued by S 78 
Jurisdiotlou S13N12 
Submission to S 13 N 13 
Objection to jurisdiction S 21 N 4 
Suit in— Stay of suit S ION 13 
—Foreign judgment S 13 

Based on incorrect view of International Law or?* 
on refusal to recognize law of British India 

S 13 andN 4 
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CIVIL PROCEDUKE CODE — Foreign judgment 
(contd.) 

Defined S 2 (6) and N 1 
Effect of S13N8 
Execution of B13N9 
Meaning of SlSNll^ 

ISlot given on mei’iis S 13 and N 3 
Not pronounced by Court of competent jurUd’c- 
tion S 13 and N 2 
■Obtained by fraud S 13 and K 6 
Opposed to natural justice S 13 and X 5 
Presumptions as to 8 14 and K 1,2 
Suit on S13N14 
Suit on— Burden of proof S 14X 3 
Sustaining claim founded on breach of law in 
British India B 13 and X7^ 

'When conciusive B 13 and X 1 
^-Foreign State 

Ambassador or envoy, suit against B 3G 
Suit by S 84 and X 1 
—Foreign summons S29 
— Forms 

Appeal, reference and review Apxj. G 
Decrees App. D 

Discovery, inspection and admission App. C 
Execution App. E 
Miscellaneous App. H 
Pleadings App. A 
Processes App. B 
Supplemental proceedings App. F 
Use of 0 48 R3 
— Government Pleader B 2 (7) 

—Hearing of suit 0 18 

Procedure in case of several issues 

018E3 and Nl 

Right to begin 0 18E1 and N1 
Statement and production of evidence 

018R2andNl 

—‘High Court 

Bench— Difference of opinion — Procedure 

B98 andXl, 2 

Meaning of S3N1 
—Hindu widow 

Ees jiidxcaia S 11X89 
—Immovable property 

Meaning of 0 21B54N2 
Mode of attachment 0 21 11 54 and Notes 
—Inherent power S151 andNl 

Abuse of the process of Court S 151 Nil 

Appeal S151N16 

Contempt of Court B 151 N 13 

Court cannot override express provisions of law 

S151K2 

Criminal cases S 151 N 12 

Ends of justice S 151N10 

Ex parte decree S 151N 3 

Insolvency Court S 15 IN 14 

Interim injunction and appointment of receiver 

S151N4 

loinder of parties S 151 N 6 

Overriding general principles of law S 1 d1N9 

Reinstatement of legal practitioner S 1 5 1 N 1 5 

Remand S151N5 

Revision S 15 IN 17 

Setting aside execution sales S151N8 

'Stay of execution and other proceedings 

S151N7 

Suit dismissed for default S 151 N 3 
—Injunction 

Perpetual and temporary 039R1N1 
— Inspection of documents 0 11 R 15 and Notes 
At any time 0 11 R 15 N 2 
" Copies, if -can be taken 0 11 R 15 N 4 
Discretion of Court 0 1 1 R 18 N 2 


CIVIL PROCEDURE CODE Inspection of docu-» 
ments (contd.) 

Documents not rciferrod t* in pleaiUri/-: or 
affidavits O II K 18 and X 1 
Documents referred to In pleadings or affidavits 

0111115 and X 1 

Inspection by d inlge 0 111119 and X 1 
Non compliance with order fur 

O U U21 and Xot:H 

Order for in-pect'on UlS 

Place of 0UU17, niuaBX-l 
Time for iuspcct’on D 11 BIT andX I 
Verified copies ( > j 1 19 

—Instalments 

Appeal criDllllXQ 
Appl'cation— Limitation 0 2U K 11 N lu 
Court which can grant 0 20 11 1 1 X 3 
Decree directing O 20 K 1 1 and Note 5 
Decree for payment of money 0 20 II 11 \ i 
Interest O20Ull\G 
Order after decree O 20 K 11 and Note 5 
Security O20B11XS 
Sufficient reason O 20 11 11 X 5 
— Institution of suit 0 4 K 1 and Note? 

By whom to be presented O 4 fl 1 X I 
Mode of presentation of plaint 0 4 11 1X1 
Place of presentation of plaint 0 i K 1 X 2 
Plaint, meaning of 0 4111X3 
Presentation of pi amt 0 4 R 1 X 5 
Time for presentation 0 4 H 1 X G 
—Interest B 34 

Coats, interest on B 35 X 13 
Decree for payment of money B 34 N 2 
Decree silent as to interest S 34 andN 3 
Interest pendente lite and future B 34N I 
Interest prior to suit B 34 N 5 
Mortgage suit S 34 N6j 0341111 and Note’ 
Power to award B 34 and K 1 
Rule of damdupat B 34 X 7 
- Interlocutory orders 

Application for 0 39 R 8 
Deposit of money in Court 0 39 II 10 and X i 
Detention, prenervation or inspection of p’*oparty 
in suit 0 39R7 and N1 
Immediate possession of land in suit 

039119 andNl 

Interim sale, power to order 0 39 11 6 and X 1 
Res jzid%cata SUN 38a, 39 
—Interpleader suit B 88 andX 1; 0 35 
Agent, if can sue 0 35 R 5 and N 1 
Costs of plaintiff 0 35 R C 
First hearing— Procedure 0 35 R 4 and N I 
Payment of thing claimed in Court 

0 35112 and XI 

Plaint— Contents of 0 35R 1 
Stay of suit instituted against plaintlf! 0 35 U3 
Tenant, if can sue O 35 R 5 and N 1 
—Interpretation of statutes PreN 4a 
Reference to previous law PreX 5 
—Interrogatories 0 HR 1 and Notes 
Affidavit in answer 0 11 Rr 8, 9 
Answers— Use of at trial 0 11 R 22 and X 1 
Corporation interrogatories against 0 11 R 5 
Costs of 011E3 
Delivery of Oil El 
Exception taken in affidavit O 11 R 10 
Form of 011R4 
Leave of Court 011E1N4 
Non-compliance with order for 

011R21 and Notai 
Objections to 0 1 1 R 6 and Notes 
Opposite party 0 1 1 R 1 N 3 
Order to answer or answer further 0 11 R 11 
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CIVIL PROCEDURE CODE — Interrogatories 

( contd.) 

Pjtrfiioukr interrogatories 0 11 R 2 and N 1 
Probate g>roceeding3 0 11 R 1 N o 
Qaestioci of law, interrogatories on 0 HR IN 2 
Refusal to issue—Revision on O 11 RING 
Setting aside or striking out 011R7 andNl 
— Issues t } 14 

Abandon menfc of 0 1 4 R 1 N 4 
Framing of 0 1 4 R 1 and N 1 
Issues of law and fact OI4R2 and Notes 
rTudgment on agreed sfcatemanti 014R7 
Materials from which may be framed 

014113 andNl 

Omission to frame 0 14 B 1 N 2 
Power to amend or strike out 014R5 and Notes 
Power to examine parties or inspect documents 
before framing 0 14 K 1 and N 1 
Statement In form of issues O 14 R 6 
W rc ng i ssaeg 0 14 R 1 N 3 
-Joinder of causes of action 0 2R 3 and Notes 
Addition of unnecessary parties 0 2R3N 1 
Alternative reliefs 0 2 R 3 N 2 
Executor, administrator or heir, suit by or against 

02R5 andNl 

J uri sd ic tio n 0 2 R 3 N 4 
Misjoinder— Objection to 0 2R7andNl 
Misjoinder — Procedure 02R3N9 
Revision 0 2 R 3 N 9a 

Separate trials, power to order 0 2R6 and N1 
fcJuit foe recovery of immovable property 

0 2 R 4 and Notes 

—Joinder of defendants 

Ancillary reliefs 0 1 R 3 N 10 

Gomraoa <|aestion of law or fact 01R3 

interest in all the reliefs 0 1 R o and N 1 

Joint tort* feasors 0 1 R 3 N 7 

Judgment against one or more of joint parties 

OlIU andNl 

MoUifariousness, effect of 0 1 R 3 N 11 
Parties liable on same contract 0 1 R6 andN 1 
Flamtlff In doubt as to from whom redress is to 
ba sought 0 1 B 7 and N 1 
Same act or transaction 0 1 R 3 N 5 
Who may be joined 

01113 and N 1 to 4, 6, 8, 9 
Joinder of parties— Clubs and astociations 

01R8N3 

. — Joinder of plaintiffs 
Appeal 0 1 R 1 N 6 

Entitled to relief in the alternative 0 1 R 1 N 5 
Jointly entitled to relief 0 1 R 1 N 3 
Judgment for one or more of joint parties 0 1114 
Power to order separate trials 0 1 R 2 andN 1 
Severally entitled to relief 0 1 R 1 N 4 
Who may be joined OlRl and Nl, 2 
—Joint Hindu family 

Legal representative S 2 (11)N 3 
Re'S J udicata S 1 1 N 9 1 
— Judge S 2 (8) and N 1 
—Judgment 

CertlSed copy 0 20 R 20 

Ctentents of O20B4 and Notes 

Decision of each issue 0 20 R 5 and N 1 

Decree to follow S 33 andN 2 

BeSoed S 2 (9) andN 1 

Judge vacating office before signature 0 20R8 

Prottcmacement of S 33 and N 1 ; 

O20R1 and Notea 

Signature O20B3 

Small Cause Court, judgment of 0 20 R 4 and N 4 
Written by predecessor 0 20R2 andN 1 
—Judgment-debtor S2 (10) andN I i 

—Judicial precedents S 3 N 2 


CIVIL PROCEDURE CODE (contd.) 

— Jurisdiction S 9 and N 9, *22 
Act of State H9N1 
Award B9N2 
Birt Jajmani S9N3 
Casta questions S 9N 4 
Civil rights B9N5 
Court of lowest grade S Id andN 3 
Dignity or honour, question as to hS 9 N S 
Ecclesiastical matters B 9 N 15 
Election disputes S 9N 5, 6 
Local: see Local Jurisdiction. 

Munici palities S 9 N 23a 
Objaation to : se,> Objection to jurisdiction. 
Objection to — Waiver B 15 N 4 
Pecuniary : see Pecuniary jurisdiction, 

Personal B9NU 
Religious office B 9 N 16 
Religious processions B 9 N 17 
Religious questions B 9 K 14 
Right to office S 9 N 20 
Right to worship B 9 N 18 
Rituals and ceremonies S 9 N 19 
Special law B9N12 
Special tribunal S 9 N 13 
Statutory body B 9 N 23 and 23a 
Suit expressly or impliedly barred B 9 
Suit under S. 92 S 92 Nil 
Suits of civil nature B 9 and N 2 4 
Voluntary offerings B 9N 25 

— Language ot subordinate Courts Ss 137, 138 

— Legal representative 

Decree against B 52 N 3 

Decree against some S 52 N 4 

Decree against wrong legal representative S 52 N 5 

Defined S 2 (1 1) and N 1 

Hindu son S53N3, 5, 6 

lutermeddlers S2{U)N2 

Joint Hindu family S 2 (1 1) N 3 

Meaning of B50N2;S52N8 

Order as to, whether decree B 2 (2)N 25 

Representative suit S 2 (11)N 4 

Representing the estate S 2 (11) N 5 

Res judicata —Decree against one S 11 N 87 

— Legal representative, execution against 

S 50 and N 1 ; S 52 and N 1 
Ancestral property, liability of S 53 andNl 
Application for execution S 50N7 
Assets S 52 N 2 

“Before decree has been fully satisfied” B SONG 
Dead person, decree against S 52N2a 
Death of judgment- deb tor S SON 5 
Decree B53N2 
Decree for injunction B 60N 9 
Execution without legal representative S SON 8 
Extent of liability S50N3 ;S52N6 ;S53N2 
^ Hindu son, liability of S53N3, 6, 6 
Holder of decree S 50 N 6a 
Insolvency of legal representative S 52 N 7 
Notice to show cause 0 21 R 22 and Notes 
Property liable under Hindu law S 63 N 6 
Property in hands of son or other descendant 

S53N6 

Property in hands of third party S 52 N 9 
Property of deceased S 50 N 4 ; S 53 N 4 
Wrong person, execution against S 60 N 8 

— Legal representative, pleas available to 

022R4andN16 

— Legal representatives, substitution of 

Assignment of interest 0 22 R 10 and Notes 
Defendant, death of 0 22 R 4 and Notes 
Determination of question as 022R6 and Notes 

1119 & 1120 A, M, 
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CIVIL PROCEDURE CODE ^ Legal representa- } 
tives, substitution of (contd.) 

Minor 022R3N13 
Plaintifi, legal representativea of 

0 22113 and Notea 
Wrong person a? legal representative » 022il3N8; 

O221UN10 

—Limitation 

Order as to, whether decree S 2 (2) N 26 
— Local inspection 

Power of Court to instDect O 18 H 18 
—Local jurisdiction Ss 16 to 20 
Acquiescence m S 20N 1 
“Actually and voluntarily resides” S20X2 
Agent, suit against H 20N 18 
Banker and customer, suit between H 20 X 17 
Business through agent S 20 N 6 
Carrying on business S 20 X 5 
Cause of action S 20 N 7 

Compensation for wrong done to person or nooTable 
property, suit for H 19 andX 1 to 1 
Contract, suit relating to H 20X9 to 12 
Copyright and trademark, suit for inlringement 

S 20X20 

Corporation, suit against H 20 X 15 
Different Court?, immovable property within juris- 
diction of B 17 and X 1 to 5 
Foreigner, suit against 8 20 N 16 
Immovable property, suits relating to 

8 10 and XI to 8 

Leave of Court 8 20 N 13 

Local limits of jurisdiction uncertain 

8 18 and X 1 to 3 

Negotiable instrument, suit on 8 20X23 
Partnership, suit for accounts and dissolution 

820X19 

Place where cause of action arises 8 20 andN7, 8 
Place where defendant resides, carries on business 
or works for gain 8 20 
Besidenoe of defendant 8 20 X 1 
Bestitufcion of conjugal rights, suit for 8 20X21 
Bevision 8 20X14 
Several defendants 820 
Specific performance, suit for S lOX 9 
Suit on assigned debt S 20 X 22 
Suit to set aside decree 8 20 N 25 
Temporary or occasional residence 8 20 K 3 
Torts, suit relating to 8 19 N 4 ; 8 20 X 2 i 
“Wholly or in part arises” S 20X8 
—Lunatic 

Suit by or against — Procedure 

0 32B15 and Notes 

— Material objects 0 13 E 11 
—Memorandum of appeal 0 41E 1 and Notes 
Amendment of 0 41 E 3 and Notes 
Contents of 041 El 

Copy of judgment and decree 0 41 E 1 and N 4 to 7 
Ground not set forth in 041 R 2 and Notes 
Grounds of objection 0 41 E IN 10, 11 
Misdescription in 0 41 E 1 N 9 
Presentation of 0 41 E 1 and N 2, 3, 5 
Eegistration of 0 41 E 9 and X 1 
Eejection of 0 41 E 3 and Notes 
Bejectlon of, whether decree S 2 (2)N 18 
Signature 0 41 B 1 and N 1 
Stampon 041E1N15, 16 
—Mesne profits 

Appeal and revision 0 20 E 12 N 17 
Decree silent as to O20E12N12 
Deductions from gross profits 0 20 B 12 N 7 
Decree for possession and mesne profits 

O20E12 and Notes 

Defined S2(12)anaNl- 


CIVIL PROCEDURE CODE -- Mesne profit- 
(contd.) 

Enquiry -Nature of proeeedingi 0 2011 12. N o 
Extent of liability 0 20 E 12 X 5 
Interest 0 20 E 12X9 
Jurisdiction 0 201112X10 
Liability for ()20E12X4 
Limitation 0 20 li 12 X 15 , 10 
Xotice of relinquiahment 0 20 K J 2 X I I- 
Onus of proof 0 201112X8 
Principles relating to assessment 0 20 U 12 X ^ 
Right to apply 0 201112X11 
— Military, naval or airmen, suit by or a'^aluri 0 2' 
Authority to sue or defend 028 \ l 1 
Person authorised, powers of O 28 U 2 
Service of proce 0 28 U 3 
— Minor 

Applicability of 0. IX 011 E23 
Compromise of rnii 0 32 U7 and Note- 
Abandonment of issue O 32 E7 X 10 
Agreement to bo bound by oath 0 32 E 7 X 9 
Agreement to refer to arbitration 0 32 E 7 \ 1 b 
Fraud or gross negl igence 0 32 E 7 X 1 E 1 5 
Leave of Court O 32 E 7 and X 2 to 8 
Local amendments O 32 Pi 7 X IB 
Procedure to set aside compromise decien 

032 117 XL 

Witlidrawal of suit 0 32 it 7 X 11 
Consent by next friend or guardian— Effect of 

8 117 and X* 

Decree in suit bv minor, effect 0 32 E 1 X 8 
Estoppel 0 32E1X9 
Guardian’ ad'litem 
Affidavit 032E3X9 
Appointment of O 32 E 3 and Notes 
Duration of appointment 0 32 E 3 and X 1 4; 

032ElX-f 

G ros3*negligence or fraud 0 32 E 3 X 11 , 12 
Eetirement, removal or death of 

0321111 and Note^’ 

Who may be appointed 032114 and Notes 
Major treated as minor and vice versa 0 32 1 1 3 X ^ 
Minor co-plaintiff repudiating suit on attaining 
majority 0 32E13 
Minor plaintiff attaining majority 

0 32E12and Note'- 
Unreasonable or improper suit 0 32 E I i and X I 
Next friend 

Authority of 0 3 2 R 1 X 5 

Dispute as to minority 0 32 Pv 1X1 

Liability for cos ts 0 32 E 1 X 7 

Payment to, without leave 0 32 E 6 X 2 

Eemoval of 0 32 B 9 and X 1 

Retirement of 0 32 E 8 and X 1 

Stay of proceedings on retirement or removal 

O321U0 andXi 

Suit by 0 32 B 1 and Notes 
Suit by —Attorney *s costa 0 32 E I N 10 
Suit by— Title of suit 0 32 B 1 N 6 
Suit without — Costs 0 3 2 K 2 and X 4 
Suit without— -Procedure 032R2 and Nott« 
Who may act as 0 32 B4 and Notes 
Non-iepresentation 0 32 B 3 N 5 
Prince or Chief 0 32 R 16 and X 1 
Probate proceedings 0 32 E 3 X 1 3 
Receipt of property by next friend or guardian 

032 R6 and Notes 

Representation by next friend or guardian 

0 32R5 and Notes 

Security for protection of property 0 32 E 6 N 3 
Suit against— Title of suit 0 32 E 3 N 2a 
Suit for possession against guardian 0 32 E 1 N 12 
Suit for specific performance 0 32 R 1 N 1 1 
Who is 032B1N2 
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Objection to 


CIVIL PROCEDURE CODE (contd.) 

— Miscellaneous proceedings y 141 and Notes 
Procedure S 141 andNl, 3 to 0 
Restitution proceedings 8 141 N 2 
Misjoinder and non-joinder 
Arbitration proceedings 0 1 R 9N 6 
Misjoinder ol parties 0 1 R9 N 3 
Misjoinder of parties and causes of action 

01R9N4 

Noil' joinder of parties 0 1 I! 9 N2 
Objection as to 0 11 i 13 and N 1 
Suit not to be defeated by reason of 

01R9anaNl 

— Misjoinder of plaintiffs and causes of action 

()2R3N5, 6 

— Mortgage decree - Auction- purchaser under vS65No 
— Mortgage suit 

Claim unconnected with mortgage 031iil4N9 
Con.^triiction nt decree ( ) 34 U 5 N 20 
Costs subsefiuent to decree 0 3411 10 and Notes 
Interest 0 341111 and Notes 
Money claim arising under mortgage suit for sale 
necessary O 34 R 14 and Notes 
Mortgage by deposit of title-deeds 

0341Ur>andKS 

Non- joinder of parties, effect of 0 3411 IN is 

Partieo, joinder of 0 34 III and Notes 

Post diem interest 0 34 ll 11 N 2 

Receiver 0 40 R 1 N 3 

Res judicata 8 11 N o7 

Hale free from prior mortgage 0 3i {li2N3 

Sale ill contravent'on of 0. 34, B 14, effect ot 

03JR11N5 to 7 

Sale subject to cbargo 0 34 R 12 N 5 
Sale subject to prior mortgage 

0 341112 and Notes 
— Movable property H 2 (13) and X 1 
— .Necessary and proper parties 0 1 11 10 and N 5 
Government O1XU0N13 
Partition suits O1R10N7 
Partnership suit 0 1 B 10 N 6 
Pre-emption suit 0 1 It 10 N 8 
Suit by co-owriers 0 1 B ION 12 
Suit for rent 0 1 B 10 N 9 
Suit for specific performance 0 1 B 10 X 11 
Suit on negotiable instrument 0 1 11 10 N 10 
Suit relating to easement 0 1 B 10 N 12a 
— Non-joinder of parties 

Mortgage suit 034B1N 18 
-—Notice of suit S SO andN 2 

Act purporting to be done in official capacity 

B80N1 

Amendment of plaint S 80 N 6 
Computation of period of notice S 80 N 3 
Exclusion of period of notice S 80N5 
Pact of service to be stated B 80N4 
Municipalities, suit against vS SON 12 
Public officer B 80 N 8 
Railways, suit against S 80 N 3 3 
Requisites and sufficiency of S SON 7 
Service of notice S 80 N 9 
Stating cause of action S SON 10 
Suit before expiry of two months S SON 11 
Suit for injunction S SON 14 
Suits on contracts S 80 N 14 
Variance between noti<*e and plaint S SON 15 
“Waiver of notice S SON 16 
- — Objection to attachment S 60 N 4; S 6 4 N 10; 

021R68 and Notes 

Appeal 021R58N24 

Attachment be fore judgment 0 38 B 8 and N 1 
Company in liquidation, decree in favour of 

021B58NU 


CIVIL PROCEDURE CODE — 
attachment {contd ) 

Continuance of attachment subject to incumbrance 
O 21R62 and Notes 

Debt attached O 21 R 58 N 6 

Decree attached O 21 U 58 N 7 

Delayed O21B58N20 

Disallowance of claim 0 211101 andN 1 

Effect of order ()21B58N22 

Evidence 0 21 R 59 and N 1 

Investigation of claim O 21 Pt 58 and X 1, 2, 19 

Mortgage decree 0 21R58N9 

Proclamation of sa^e 0 21 R 58 N 23 

Property attaebed 0 21B58N5 

Property seized by receiver 0 21 R 58 X 8 

Release of property 021 3i GO and N I 

Remedies 0 21 R 63X12 

Rent decree O 213158X10 

Revision 0 2 1 J C 5 S N 25 

Transfer of proceedingo 0 2 1 R 58 X 21 

Waiver B 60X24 

Who can prefer O 21 R 58 X 12 to 18 
— Objection to jurisdiction H 21 andN 1 
lilxecut'ou proceedings S 21 X 2 
Failure of justice B 20N 3 
Foreign Courts B 20 N 4 
Insolvency prcceedinga B 2 1 X 5 
Place of suing, object! on to B 21 X 6 
Suit to set aside decree on ground of S 2 1 \ 7 
Waiver B21XS 
— Order 

Appeal from O 43 R 1 and Notes 
Appeal from— Procedure 0 43 R 2 
Defined B2 (14) andN 1 
Execution of B 3G 
Final orders B2{2)N10 

Non-appealable — Challergiug of in appeal froju 
decree B 105 and Notes 
— Parties 
Addition 

Appeal 0 111 ION 24 
Limitation 0 1 B 10 N 23 
Revision 0 1 11 10 N 25 
Addition of parties 01 RIO and N 1 to i, 15 
Claim suit 021R63N7 
Conduct of suit 0 1 R 11 and N 1 
Misdescription of 0 1 R 10 and N 20 
Mortgage, suit relating to 034B1 and Notes 
Appeal , parties to 0 34 B 1 N 17 
Assignee of mortgage 0 34 B 1 X 13 
Benamidar 034R1N8 
Joint Hindu family O 3 4 R 1 N 12 
Landlord 0 34R1N1G 
Lessee 034IUN15 
Muhammadan co-heirs 0 34B 1 N 1 1 
Non- joinder, effect of 034B1N18 
Prior mortgagee 0 34RlandN10 
Receiver 0 34 R 1 N 1 4 
Sub- mortgagee 034B1N9 
Trustees, executors or administrators 

034B1N7 

Striking ofi — Order whether decree B 2 (2) N 33 
Striking out OlBlO and N16 
Substitution of parties OIBIO and N1 to 4 
Suit under B. 92 S 92 N 12 
Transposiiion of party 01 RIO and N17 to 19 
Wrong plaintiS, suit in name of 0 IB 10 and N 1 
— Parties to suits 0 IRr 1 to 13 
— Partition 

Collector, partition by S 54 and N 4 
Costs m partition suit B 35N 16 
Decree for partition S 54 N 2 
Decree in suit for O20R18 and Notes 
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• Partition {contd.) | CIVIL PROCEDURE CODE 


Estate, meaning of S 54 N 3 

Final decree 0 20 BIS NS 

Partition of estate or separation of share 

H 54 and N 1 

Preliminary decree 0 20 B IS N 2 
-Partition suit — Bes Judicata 8 11 N24 
-Partnership 

Dissolution— Decree in suit for 

0 201115 and Notes 
Sait for accounts and dissolution, local jurisdiction 

S20N19 

-Pauper appeal 0 44 

Inquiry into pauperism 044112 and Nl 
IMvy Council appeal 04411 IN 14 
Procedure on application for admission 0 44111 
Bejection of application 0 44 H 1 N 8 
Who may appeal as pauper 0 44 B X and Notes 
-Pauper suit 0 33 

Abatement of 0 33 3i 1 1 A 
Costar' award against pauper 0 33 III N 13 
Costs when pauper succeeds 0 33 RIO and Notes 
Court-fee, right of Provincial Government to apiply 
for 0 33R12andNl 
Dispaupering 0 33119 and Notes 
Exemption from court-fee 0 33 11 8 N 2 
Insolvency of plainiil! 0 33 R 8 N 3 
Legal representative of pauper, suit by 

033H1N9 

Lis pendens 0 33 B 8 N 4 

Mamed woman, suit by 0 33 E 1 N 12 i 

Minor plaintiff 03311 IN 6 
Mutwalli, trustee or shebait, suit by 0 33 BIN 11 
Official liquidator or Receiver, suit by 

0 33B1N10 

Pauper defendant 0 33 B 1 N 7 
Pauper, meaning of 0 33 B I and N 2 to 6 
Permission to sue 

Contents of application 0 33 B 2 and N 1 
Costs 033Bl6atidNl 
Dismissal of application, efiect of 

033R15 and Notes 

Examination of applicant 0 33 B 4 and N 1 
Notice of application O 33 B 6 and N 1 
Presentation of application 0 33 B 3 and N 1 
Procedure at hearing 0 33B7 and Notes 
Procedure on admission of application 

0 33 B 8 and Notes 

Bejection of application O33B0 and Notes 
Person, meaning of 033R1N8 
Procedure when pauper fails 033R11 and Notes 
Provincial Government, whether party to suit 

033B13 andNl 

Recovery of couit-fee 0 33 B 14 
Suit by pauper 0 33B 1 and Notes 
—Payment into Court O 24 R 1 

Acceptance by plaintifi 0 24 B 4 
Interest after deposit 024B3 
Notice of 0 24B2 
—Payment out of Court 

021B1N6; 021B2 and Notes 
Certification O21R2Nl0tol5 
Decree 0 21 B 2 NS, 4 
Money payable under decree 0 21 B 2 N 3, 4 
Payment to one decree-holder 021B15N-5 
—Payment under decree 0 21 B I and Notes 
Decree directing payment to decree-holder 

. 021BIN4 

Effect of payment 0 21 B 1 N 5 
Notice of 021B1N7 
Payment into Court 0 21 B 1 N 2 
Who can mate 021B1N3 


-Plaint 

Admission of O 7 B 9 and N 1 
Alternative relief O 7 B 7 N $ 

Documents not in possession or power 07 B 15 
Document relied upon 0 7 K 14 and N 1 
Documents sued upon O 7 B 14 andN 1 
General or oiber relief ()7B7N2 
Grounds of exemption from Urnitatiun 

07BG andNl 

Inadmissibility of document not produced with 
plaint 07 B 18 and Notes 
Interest and habi iiy of defendant O 7 B5 andN i 
Lost negotiable instrument, suit on 07 B 16 
Money suit 0 7 B 2 and X i 
Particulars in 0 7 K 1 and NotG'j 
Presentation of 0 411 1 and Notes 
Production of shop- book 07 B 17 
Bejection of — See: Rejection of plaint 
Rejection of, whether decree H *2 (2) N IB 
Belief 07H7 and Notes 
Belief founded on separate grounds 

0 7118 andNl 

Bepresentative suit O 7 B 4 and N 1 
Return of— See: Return of plaint 
Suit relating to immovable liropeity O 7B3 
-Pleader 03B4N5 

Abandon issue or claim, power to S 2 (15) N 2 
Admission, power to make S 2 (15) X 4 
Appearance, application and act by 

OSBlandNl 

Appointment of 0 3 B 4 and N 1 to 4 
Arbitration, power to refer S 2 (15) N 5 
Authority and powers of O3B4N6tol0A 
Compromise of suit, power to S 2 (15) N 3 
Control and conduct of suit 0 3 R 4 N 12 
Defined S 2 (15) and N 1 
Delegation of authority 0 3 B 4 N 11 
Duties of 03R4N15 
Extent of authority 0 3 B 4 N 16, 17 
Misconduct, liability for 0 3 B 4 K 13 
Privileges and rights of 0 3 B 4 N 14 
Professional misconduct S 2 (15) N 7 
Service of process 0 3 B 5 and N 1 
Withdraw suit power to 8 2 (15) X 6 
—Pleadings 

Amendment of —See: Amendment of pleadings 
Alternative and inconsistent allegations 

^ , 06B2N3 

Breach of trust — Particulars 0 6 K 4 N 2 
Condition precedent— Pleading of 06K6andX 1 
Denial of contract 0 6 B 8 and N 1 
Departure from previous pleading 

^ 06B7 and Notes 

Effect of document 0 6 R 9 
Evidence, not to be stated O 6 R 2 N 4 
Forms of 0 6B3 
Fraud— Particulars 06B4N1 
Further and better statement, or particulars 

_ ... 06115 andNl 

Implied contract or relation 0 6E 12 

Inconsistent allegations 0 6 R 7 N 2 

Malice, knowledge, etc. 0 6 R 10 and X 1 

Material facts 0 6 R 2 and N 2, 2a 

Meaning of 0 6 B 1 and N 1 

New ground of claim 06R7 audX3 

Notice 0 6B 11 andNl 

Objectof 06B2N1 

Particulars 0 6 B 4 and Notes 

Presumptions of law 0 6 B 13 and N 1 

Signature 0 6 R 14 and Notes 

Striking out 0 6 B 16 and Notes 

Subsequent pleading 0 8 B 9 and N 1 
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Undue influence and coercion — Particulars 

06R4N4 

Unnecessary or scandalous 0 6R16 N4 
Variance between pleading and proof 0 G E 2 N 5 
Verification 0 6E 15 and Notes 
Wilful default — Particulars 0 G E 4 N 3 
.—Pecuniary jurisdiction S 6 andNl; B 15 and N 1, 5 
Court of lowest grade B 15 and N 3 
Decree for mesne profits or accounts B G N 2 
lixtcuting Court SONS 
Improper valuation S 15 N 6 
Plaint valuation B 15 N 7 
Batisfactory valuation not possible S 15 N 2 
—Personal decree in mortgage suit 0 34E6 and Notes 
Amount due 0 31E6N9 
Appeal 054K6N19 
Award decree 0 34E6N7 

Compromise decree 0 34E6N6 ! 

Costs against puisne mortgagee 0 34 E 6 N 13 

Execution of 0 34 E 6 N 18 

I neol vency o f mor tgagor 0 3 4 E 6 N 1 4 

Legally recoverablo 0 34 E 6 N 10, 11 

Limitation 0 34EGN16 

Nature cf proceedings 0 34 E G N 20 

Notice 0 34 EG N 17 

j’ersonal liability 0 34 E 6 N 2, 3 

Persons other than mortgagor 0 34E6N4, 6 

Prior and puisne mortgagees 0 34 E 6 N 12 * 

Sale proceeds insufficient 0 34 E 6 N 8 
Succession certificate 0 34E6N16 f 

—Postage B 143 1 

—Precepts B 46 and N 3 \ 

Attachment by B46N1 

Power of Court B46N2 ! 

— Preliminary decree B 2 (2) N 6, 8, 9 
-Pre-emption O20E14N1, 2 
Decree for O20B14 
Decree for— Appeal 020E14N10 
Payment into Court 0 20B 14N 6 
Eight to rents and profits 0 20 B 14 N 8 
Rival pre-emptors 0 20 B 14 N 9a 
Bet’ofl of costs 0 20 B 14 N 9 
Tender of money 0 20 B 12 N 7 
Time for payment of purchase-money 

O20BltN3,4 

Title, when accrues 0 20 E 14 N 5 
— Prescri^d 8 2(16) 

—Presidency Small Cause Court B 8 andN 1 
Provisions applicable 0 51 B 1 
—Prince or Chief 

Recognized agents S 85 and N 1 

Buit against S 86 andN 1 to 5 

Suit against — Consect of Crown representative 

S86 aDdN2 

Suit by — Desciiption S 87 
—Privy Council 

Appeal to S 109 and N 1 
‘‘Any other Court of final appellate jurisdiction” 

B109N5 

“Appeals from appellate orders where no second 
appeal lies” S 109 N 4a 
Bar cf certain appeals S 111 andN 1 
Certificate of fitness B 109 N 6 
Competency Ss 109 and 110 
Concurrent findings of fact SI ION 3 
Cross* appeals B 1 1 0 N 6 
Date of valuation S llON 7 
Decree, meaning of S 109 N 2 
Decree of affirmance B llON 1, 9 
Final order, meaning of S 109 N 3 j 

Mesne profits, interest and costs after suit 

S llON 13 1 
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CIVIL PROCEDURE CODE — Privy Council — 
Appeal to (conid,) 

“Order passed on appeal” B 109 N 4 
Original side orders of High Court B 109 N 7 
Bavmgs B 112 andN 1 

Several appeals from single decree B HON 14 
Bubstantial question of law involved 

B110N9, 15 

Value of subject-matter SllO and N2, 16, 17 
Value of subject-matter in dispute on appeal 

B110N8,17 

Valuation in Court of first instance S 110 NIG 
— Privy Council Appeal 045 
Admission of appeal 0 45E8 
Certificate as to value or fitness 

0 45E3 and Notes 

Consolidation of suits 045B4and Notes 
Death of party — Power to dispense with notice 

045E9a 

Decree, defined 0 45 El 

Dispute as to amount or value of subject-matter 
in suit 045E5 andNl 
Execution of orders 0 45 E 15 and Notes 
Execution of orders — Appeal 0 45 E 16 
Ex parte grant of leave 0 45 E 3 N 5 
5 udgment— Meaning of 0 45 E 4 N 3 
Petition for leave 0 45 E 2 

Naming of respondents 0 45 K 3 N 2 
Non-prosecution of 0 45 H 3 N 6 
Powers of High Court ponding appeal 

0 4511 13 and Notes 
Refund of balance deposit 045B12 
Refusal of certificate, effect of 0 45 B 6 
Revocation of acceptance of security 0 4 5 B 9 
Security 

Consolidated appeals 0 45 B 7 N 4 
Extension of time O 45 B 7 N 6 
Form of 046B7N5 

Further security or payment 0 45 Rr 10, 11 

Increase of 045R14 

Becurity and deposit on grant of certificate 

0 45K7 and Notes 

Stay of execution 0 45 E 13 N 2 to 7 
Transmission of record 0 45 E 8 
— Process 

Expenses of process 0 48 B I 
Orders and notices how served 0 48 E 2 
— Production of documents 
Costs 012E9 

Effect ol non-production at first hearing 

0 13 It 2 and Notes 
First hearing — Documentary evidence to bo 
produced at 013 El andNl 
Notice to produce 0 11 E 16; 0 12 H 8 
Possession or power 0 11 B 14 and N 2 
Power to order 0 11 B 14 and Notes 
— Provincial Small Cause Court S 8 and N 1 
Provisions applicable O 50 B 1 
— Public Charities, suits relating to S 92 anci N 5,14,17 
Abatement of suit S 92N 1 
Analogous law S 92 N 3 
Appeal S92N4 

Appointment of new trustee B 92 N 21 
Arbitration S 92 N 6 
Authorising alienation B 92 N 24 
Breach of trust or direction of Court B 92 N 2 
Compromise of suit S 92N 7 
Consent of Advoeate-G-eneral S 92N8, 9 
Costs S92N27 
Cypres doctrine S 92N 10 
Declarations S 92 N 23 
Directing accounts S 92 N 23 
Exercise of powers of Advocate-General outside 
Presidency -towns S 93 and N 1 



8950 TOPIC AI. INDEX 

CIVIL PROCEDURE CODE - Public charities, CIVIL PROCEDURE CODE - Questions to 
suits relating to (cnntd.) determined by executing Court (amtd . 

Eotma paupens, suit in S92N18 Setting aside execution _salp htiMttolb 

Jurisdiction B92K11 Stay of execution Si7X3G 

Mandatory provision S92N17 Surety 8 47X11 ^ 

Parties 8 92 N 12 Transferee from auctioinpuicna or 

Public purposes, trust must be for 8 92X31 Transferee from party M8 

Beliefs specified, suit mu=t be for 8 92 N 19 ^I’ransferee of decree 8 47 X I J 

Bemoving trustee 8 92 N 20 Validity of decree 8 47 X ,57 

Bepresentative capacity, suit in 8 92X29, 30 — Eailway 

Bes judicata 8 92X13 Notice of suit : see Xntuic of suit 

Bevision 8 92X15 —Bateable distribution 8 73 and X 2 


Scheme decree— Execution of 8 92X16 
Settling scheme 8 92X25 
“Such further or other relief’ ' 8 92 X 26 
Valuation of suit 8 92 X 32 
Yeating property 8 92 N 22 
—Public nuisance, suit relating to 8 91 and X 1, 6 
Condition 8 91 

Consent of Advocate-General 8 91 andX 5 
Declaration 8 91X4 

Exeroue of powers of Advocate-General outside 
Presidency -towns 8 93 and N 1 
Public nuisance 8 91X2 
Special damage 8 91 andX 3 
—Public Officer 

Decree against— Execution 8 82 andX 1 
Defined S 2 (17) and Notes 1 to 6 
Exemption from arrest and personal appearance 

8 81 andX 1 

Notice of suit S 80 
Suit against 0 27 
Procedure 0 27RS 
Security 0 27B8A 

Time to make reference to Crown 027 B7 
— Questions to be determined by executing Court 
^ S 47 andX 2 

Adjustment of decree 8 47 X 22 
Agreement against execution 8 47 N 23 
Appeal and revision 8 47 N 1 
Attaching creditor 8 47 X 14 
Auction-purchaser, position of 8 47 X 13 
Bar of separate suit 8 47 N 39 
Construction of decree 8 47 N 42 
Court executing decree 8 47 X 40 
Custodian of attached pro^ierly 8 47 X 7 
Damages for fraudulent execution 8 47 X 24 
Decree incapable of execution 8 47 X 25 
“Determined’’ S 47X41 
Execution, discharge or satisfaction of decree 

8 47 N 21 

Excess or deficit execution 8 47 X 26 
* Illustrative cases 8 47X27,28 
Judgment-debtor under attached decree 8 47 N 15 
Liability to attachment and sale 8 47 X 29, 32 
Limitation S47N4 
Mesne profits 8 47 N 30 

Official assignee, receiver or liquidator 8 47 X 16 
Parties 8 47 N 6, 8 

Parties and representatives, question must be 
between 8 47 X 5 

Parties arrayed on same side S 47N 9 
Parties sued in representative capacity S 47 N 10 
Preliminary and final decree— Questions between 

8 47N33 

Pre-decree matters 8 47 N SI 

Proceedings under other Acts S 47 X 3 

Question in which auction- purchaser is interested 

8 47 N 34 

Question whether person is party or representative 

847N20 

Belief against penalty S 47 N 13 
Bepresentative 8 47 X 12 
Bestitution 8 47 X 35 


Appeal 8 73X1 

Application before receipt of as-iet : S 73 and X^ 7 
Application to Court holding assets 8 73 and X 8 
Appropriation of amount 8 73 X 3 
Assets held by Court 8 73 and X 9 
Attachment before judgment 8 73X6 
Decree for payment of money 8 73 and X 10 
Dismissal of execution application 8 73 X II 
Essentials for 8 73 X 4 to 12 
Inquiry 8 73 X 15 
Insolvency or liquidation 8 7.3 X 13 
Mode of distribution S 73 X U 
Priority of debts 8 73 X IG 
Provisos 8 73 X 17 to 1 9 
Bevision 8 73X22 
Same judgment-debtor 8 73 and X 12 
Set-oti 8 73X20 
Suit for refund 873X21 
■Beceiver 040 

Agreement with 0 40 B IX 33 
Appointment 0 40 B 1 and Kotos 
Appointment— Appeal 040 E 1 X 49, 50 
Appointment—Kew 0 40 R 1 X 44 
Appointment— Notice 0 40 R 1 X 43 
Appointment— Bevision 0 40 B IN 51 
Appointment — When takes eSect 0 40 B 1X33 
Attachment and sale of property oi 

( ) 10 li i \nd Notot 
Attachment of propcity in hand^ of O 10 K 1X29 
Collector, appointment of 0 40 II 5 and X J 
Court, which may appoint O 10 U 1X11 
Debt incurred by 0 40 111X31 
Default or gross neglect of 0 40 11 1 andX 2 
Delegation of duty 0 10 U I X 26 
Duties of 0 40113 and X I 
Duration of office 0 40 U 1 X 40 
Enforcement of dut e-i < f O 1011 1 and Xoto^ 
Execution, receiver in 8 51 and X 10, 0 10 U I X 18 
Euture earnings of judgment debtor O 40B IX 1 
Joint receivers O 40 U I X 45 
Just and convenient 0 40 fi 1 X 13 
Liability of 04011 IX' 31, 32, 37 to 3H 
Lien of 040111X10 
Maintenaiive suit O 10 B I \ S 
Mortgage suit O10Kl\3 
Officer of Court 0 40 BIX 27 
Partition suit 0 40 U 1 X 14 
Partnership suit 0 40 B I X 7 
Party to suit O 40 1 il X 42 
Possession of 0 40 B I X 28 
Powers of 0 40 B I X 21 to 26 
Practice 0 iOBlX52 
Proceedings other than suit G 40 B I X 2 
Bealization of property O iO B 1 X 23, 24 
Re medy against 0 40 U 1 X 4 1 
Be mo val of 0 40 B 4 X 4 
Removal of person from possession 0 40 B 1 N 47 
Remuneration of (> 40 R 1 X 34; 0 40 B 2 and N 1 
Suit by or against— Leave of Court 0 40 BIN 30 

Suit under S. 92, Civil l\ 0. 0 40 li 1 X 6 

Suit under S. 9, Specific Relief Act 0 40 R IN 3 
Summary jurisdiction 0 40 B 1 X 48 
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CIVIL PROCEDURE CODE RtCQiv tt (contcl) 
Tastamentary suit 0 dO R 1 N 5 
Who may be appointed 0 40 R 1 N 10 
When may be appointed 0 40 It 1 N 12 to 20 
-Recognized agents 0 3 K 2 and N 1 

Appearance, application and act by: 0 311 1 andN 1 
Prince or Chief 8 85 andN 1 
Service o£ process 0 3 11 3 
— liedemption 

Decree where nothing is found due or mortgagee is 
overpaid 0 34 R 9 

Final decree in redemption buU*. 0 34113 and Notes 
Preliminary decree 0 3i Jt 7 and Notes 
Costs 03Ui7Nd 
I >elivery of document^: 0 34 P 7 N 6 
i'jstensioii of time for payment 0 34rt7N9 
l''orm of 0 34 It 7 N 10 
Interest 034117N3 
Mode of taking accounts 0 341t7N2 
Procedure on default of payment 034117 N8 
Ke- transfer of property 0 34 11 7 N 7 
Eeco very of balance due 0 3 1 11 8 A 
Trespass by mortgagor 0 3411 7 N 12 
Who can redeem 034R7N11 
-Reference 8113; 0 46 
Costs 0 46K4 

Court, meaning of 0 16 11 1 N 4 

Decree contingent on decision of High Court 

0 40112 

District Court, reference by 0 46117 

Final disposal of case 0 461 1 3 

High Court reference to 0 4611 1 and Notes 

Judgment of High Court OdBRS 

.Inrisdiction of Small Cause Court, reference as to 

046B6 

Power of High Court 0 46R5 
Reasonable doubt 0 46 11 1 N 5 
When oan be made 0 46E1N2 
-Register of suits 0 4 R 2 
--Rejection of plaint 071111 and Notes 
Appeal 07R11N11 
Barred by other law 0 7 R 11 N C 
Cause of action not disclosed 0 7 it 11 N 2 
Fresh plaint 0 7 K 13 and N 1 
Insufficiency of stamp 0 7 R 11 N 4, 5 
Partial 0 71U1N9 
Pauper suit 0 7 11 1 1 N 8 
Procedure on 0 7 11 12 
Review 0 7 RUN 13 
Revision 0 7 R 11 N 12 
Btage at which may be rejected O 7 R 11 N 10 
Undervaluation of relief 0 7 R U N 3 
—Remand 0411123 

Additional evidence 0 4 1 R 25 N 4 
Appeal from order of 041R23N18 21 
Appellate Court when may determine case finally 
041R23N24 andNl 
Consent, remand by 0 41 R 23 N 15 
Costs 0 41 11 23 N 29 
Decision on all issues 0 41 R 23N 3 
Distinction between 0. 41, Rr. 23 and 25 

0 41R23N1 

affect of 0 41 11 23 N 23,24 
Exclusion of evidence 0 41 R 23 Nil 
Finding and evidence after 0 41 E 26 and Notes 
Inadmissible evidence, decision based on 

041R23N12 

inherent power 0 41 11 23 N 9 
Jurisdiction after 0 4 1 R23 N 26 
Local amendments 0 41 R 23 N 3 1 
Letters Patent appeal 0 41 1123 N 10, 20 
Flatters decided by order of 0 41 R 23N 25 
New issues— Court which can try 0 41 R 25 N 5 


CIVIL PROCEDURE CODE — Remand (contd,) 
New issues, remission of 0 41R23 and Notes 
New plea 0 41R23N13 
Omission to frame and try issues 0 41R25N 2 
Order of 041R23N18, 19 
Orders on, whether decree 8 2 (2) N 31 
Order refusing to set aside ex parte decree 

041E23N14 

Preliminary point 0411123N2 
Procedure after 0 41 R 23 N 27 
Refund of court-fee 041I123N2S 
Rejection or return of plaint 0 41 R 23 N 5 
Reversal of decision 0 41 R 23 N 6 
Revision against 0 41 1123N30; 0 411125N 11 
Second appeal, remand in 0 41 R 23 N 16; 

041R25N3 

To what Court to be made 041R23N22 
Wrong onus of proof O 41 R 23 N 10 
— Representative 

Application for execution by or against 8146N2 
Ex parte decree, application to set aside 8 146 N 3 
Not on record, application by S 146 N 1 
Person claiming under 8 146 N 4 
Person detained in enemy territory 8 146 N 5 
Proceeding or application by or against 8 146 N 6 
Proceedings by or against 8 146 andN 7 
— Representative suit 01R8 and Notes 
Abatement OlliSNlS 
Addition of parties 01R8N 13 
Arbitration 01R8N19 
Compromise 0 1 If 8 N 16 
Costs 01R8N15 
Decree in 01IC8N14 
Legal representative 8 2 ( 1 1 ) N 4 
Matters in respect of which can be brought 

01R8NS 

Notice of institution 0 1 R 8 N 11 
Numerous persons 01R8N2 
Parties 01H8 

Permission of Court 0 1 R 8 N 9 
Persons having same interest 0 1 R 8 N 7 
Public right, suit to establish or negative 

01R8NS 

Bes judicata S 11 andN 85 
Revision O1B8N20 

8uit by member of community in his own right 

01R8N5 

Suit to set aside fraudulent transfers 01R8N4 
Title of suit 01R8K12 
Withdrawal of 0 1 R 8 N 17 
— Ees judicata 811 andNl 
Adverse finding B 11 N 42 
Appeals and revisions 8 11 N 2 
Benamidar or agent 8 11 N 86 
Co- defendants 8 1 1 N 59 
Conflict of interests 8 11 N GO 
Constructive res judicata 8 11 K61 
Decision SUN 62 
Ex parte decisions 8 11 N 63 
Necessary parties 8 11 N 65 
Necessity of issue 8 11 N 64 
Go-plaintifis S 1 1 N 66 
Co-tenants 8 11 N 68 
Competent Court 8 11 andN 7, 8 
Connected or cross suits or appeals 8 UN 37 
Consent decree 8 1 IN 43 

Constructive res judicata : see Constructive m 
judicata 

Go-sharers 8 UN 67 
Court, meaning of 8 11 N 9 
Decision must be necessary S UN44 
Decision on merits S 11 N 45 
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CIVIL PROCEDURE CODE — Res judicata 
(contd.) 

Decision on preliminary or technical point 

SnN46 

Declaratory decree S 11 N47 

Different causes of action S 11 N 54 

Different subject-matter S 1 1 N 55 

Directly and substantially in issue S 11N26 

Dismissal for default S 11 N 48 

Execution proceedings H 11 N 38 

Exclusive jurisdiction S 11 N 10 

Essentials of SUN 3 

Estoppel and res judicata S 11 X 5 

Ex parte decree BUN 33 

Finality in appealable cases B 11 N 49 

Former suit S 11 and N 36 

Heard and finally decided S UN 41 

Hindu reversioners Si IN 88 

Hindu son SUN 69 

Hindu widow S 11 N 89 

Implied decision B UN 50 

Incidentally in issue S 11 N 27 

Interlocutory orders S UN 38a, 39 

Interveners SUN 70 

Issue of fact SUN 28 

Issue of law SUN 29 

Judgment-debtor, decree-holder and auction-pur- 
chaser SUN 71 

J udgment in rem S 11 N 7 2 | 

Jurisdiction — Pecuniary and relating to subject- 
matter SUN 12 
Jus tertii SUN 73 
Karnavan of a tarwad S 1 IN 90 
Legal representatives, decree against one: S 11N87 
Lessor and lessee SUN 7*4 
Litigating under the same title S 11 N 53 
Maintenance suits S 1 X N 56 
Manager of a Joint Hindu family S UN91 
Matter left undecided S 11 N 51 
Matter not in issue S UN 30 
Minor SUN 75 

Miscellaneous proceedings S 11 N 39 
Mixed question of law and fact S 11 N 31 
Mortgage suits S UN 57 
Mortgagor ^and mortgagee S 11 N 73 
Order as to, whether decree S 2 (2jN28 
Parties and privies S UN 78, 79 
Parties and representatives S 11 N 58, 76 
Partition suits S 11 N 24 
Plea of SUN 4 

Belief claimed but not granted S 11 and N 35 
Rent suits S 11 N 82 to 84 
Representative suits S 11 and N 85 
Revenue Court, exclusive jurisdiction of S 11 N 11 
Same parties SUN80 
Section if exhaustive S 11 N6 
Shebaits and trustees S U N 92 
Substantially in issue S 11 N 32 
Suits based on title S UN 25 
Suit, meaning of S 11 N 40 
Suit under B. 92 S92N13 

Suits under 0. 1, R. 8 and S. 91 S 11 N 93 
Transferor and transferee S 11 N 81 
Withdrawal without permission S 11 N 52 
—Resistance to de'ivery of possession 

021R97 and Notes 

Bona fide claimant, by 0 21E99 and Notes 
Judgment-debtor, resistance by:021R98and Notes 
Order, conclusiveness of 0 21 R 103 and Notes 
—Restitution S 144 andN 6 

Against whom may be granted S 144 N 1 to 4 

Appeal S144N5 

Bar of suit S 144 andN 7 

Conditions for S 144 


INDEX 

CIVIL PROCEDURE CODE ^Rebtilr.tioii fconfft.. 
Court-fee B 14 IN *20 
Court of fiist instance B 144 N.^ 

Decree varied or reversed B 144 N 9 t" 1*2 
Extent of power to grant restitution 

MUX 13 tor 

Inherent power to grant B 144 N H 

Limitation B144N19 

Nature of proceedings B 14 4 N 19 

Order under S. 144, whether decree B 2 (2)N it 

Security for, when appeal is pending' 

0 4U:6tinaNote. 
Splitting up claim of Bi44N21 
Who may apply S 144 N 22 to 24 
— Retrospective effect Pro N 0 
— Return of plaint O7R10 andNl, 6 
Appeal O71U0N10 
At any stage 0 7 R 10 N 2 
By or to Revenue Court 0 7 R 10 N I 
By or to Small Cause Court 0 7 lUO N 
Chartered High Courts 0 7 R 10 N 9 
Court-fee O71U0N7 
Limitation 0 7 R 10 N 8 
Return of applications 0 7 11 10 X X 
Revision O7R10N11 
— Revenue Court 

Applicability of Code B 5 and N 1 
Exclusive jurisdiction of B 11 K 11 
— Review B 1 1 4 ; 0 47 

Amendment and review 0 47 B 1 N 3 
Appeal and review 047R1N2 
Application— Dismissal for default 047B7Hil 
Application— To whom to be made: 0 47 B 2 andN I 
Application for 0 47 B 1 
Commissioner, power of 0 47 B 1 N 26 
Competency 0 47 R 1 N 5 to 8 
Consent decree 0 47 E 1 N 23 
Court consisting of two or more Judges; 0 47 Rr 5, f 
Decree passed on -Appeal 0 47 R 7 N 12 
1 Decision, review of O 47 R IN 25 
Erroneous decision 047 BIN 18 
Ex parte decree 0 47 II IN 24 
Filing of appeal 0 47 R 1 N 5, 0 
Form of application 0 47 B 3 
Grant of 0 47 R4aDd N1 
Grant of — Appeal 0 47R7 and 3 to ^ 

Grant of— Objections to 0 47 R 7 N 3 to II 
Grant of- Procedure on 0 47 R 8 
Grounds for 0 47 R 1 andN 9 to 17 
Insolvency proceedioga 0 47 li 7 N ID 
Limitation 0 47E1N27 
Minor, review petition by 0 47 R 1 N 22 
Miscellaneous proceedings 0 47 R 1 N 20 
Proceedings under other Acts 0 47 3i 1 N 21 
Rejection— Appeal on 0 47 R 7 and N2 
Re jectio o , ground for 0 47 R 4 
Revision on 0 47 R 7 N 14 
Second application for 0 47 R 7 N 13 
Several parties, appeal by one 0 47 R 1 N 28 
When barred 0 47 B 9 

—Revision S 115 andN 2 

Appeal competent— Revision S 1 1 5 K 12 
Appeal treated as, and vice versa B 115N1^ 2^ 

Case decided S115N4 
Claim eases S115N18 
Decision as to court- fee S 115 N 5 
Discretionary and final orders S 115 N 26 
Error of law or fact S 115 N 6 
Error of procedure S 115 N 7 
Exercise of jurisdiction illegally or with materlat 
irregularity S115N8 

Exercise of jurisdiction not vested by law: S115N & 
Failure to exercise jurisdiction S 11 5 N 10 
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CIVIL PROCEDURE CODE - Revision (contd.) 
Interlooatory orders S 115X 11 
Jurisdiciiot!, meaning of S 115 N 13 
Laches S115N14 
'XMay call for the record” S 115 N 15 
‘*ACay make such Older in the case as it thinks fit” 

S 115X16 

Nature of order made in S 115X 17 

Orders under 0. 33 S 115 N 22 

Orders under 0. 45 B 115 N 23 

Orders under Ss. 152 and 153 B 115N21 

Other remedy open S 115 N 24 

Question of jurisdiction under S, 20 S 20X14 

Rateable distribution-— Heviaion B 73 N 22; 

B 115X20 

Review and appeal B 115 X 25 

lievisional powers under other Acts B115N27 

Betting aside sale S 115 N 19 

Stay of suit— Revision B 10 N 10 

Subordinate Com t S 115 X 2S 

Transfer of suit, order of B 24 X 12 

Wrong decision as to jurisdiction of trial Court 

B 115N29 

^Bules B 2 (18); Part X 

Approval of Provincial Government S 126 
First Schedule B 121 
High Court, power to make Sa 122, 125 
Matters for which rules may provide: B 128 andNl 
Publication of Ss 127, 131 
Rule committee— Constitution of S 123 
Rule commitke -Report of S 124 
—Salary 

Army Officers, salary of B 60 andX 15 
Attachment of B 60 and N 14 to 17 
Mode of attachment 0 21 R 48 and Notes 
—Sale certificate 0 21 R94 and Notes 
Amendment of 021R94N6 
Appeal 021R94N14 
Application— Court-fee 021R94N13 
Certificate to purchaser, grant of 0 21 R 94 and N 1 
Construction of 0211194X5 
Contents of 0 21B94N4 
Effect of 0 21 R 94 N 8 to 10 
Limitation 0 21 R 94 Nil 
Registration 0 21 R 94X12 
Whether transfers title 021R94X2 
—Sale proclamation 0 21 R 66 and Notes 
Amount to be recovered 021R66X9 
Effect of order 0 21 R 66 N 12 
Encumbrances 0 21R66N8 
Mode of making 021R67 and Notes 
Publication of 021R67 and Notes 
Specification of property 021R66NG 
Specification of revenue O 21 R 66 N 7 
Value of property 021R66N11 
Verified statement 021R66N14 
—Savings B 4 and N 1 
—Scheduled districts B 1 N 2 
— Becond appeal S 100 and S 101 

Acquisition of easement Ss 100 & 101 N 30 
Admission or rejection of evidence 

Sa 100 & 101X14 

Assumption of jurisdiction by appellate Court 

S3 100 & 101 N 6 

Concurrent findings of fact S3 100 & 101 N 33 
Construction of document 8a 100 & 101 N 20 ; 

Decision contrary to usage having force of law 

Ss 100 & 101 N 10 

Decision not based on legal evidence 

Ss 100 & 101 N 5 

Decree contrary to law Ss 100 & 101X4 
Defective judgments Ss 100 & 101 N 13 
Error or defect in procedure Ss 100 & 101 Nil 


INDEX B95S 

CIVIL PROCEDURE CODE — Second appesi 
f conid,) 

Exercise of discretion Ss 100 & 101 X 7 
Existence of nuisance Ss 100 & 101 X 29 
Ex parte appellate decree Ss 100 & 101 X 43 
Finding of fact binding Ss 100 & 101X31, >2 
Grounds Bs 100 & 101 and N 1 & 2 
High Oouit, appeal to Ss 100 & 101X3 
Inference from proved facts Ss 100 & 101 X21 
Legal necessity or b nding nature of transactiojj 

Ss 100 & 101X2.^ 
Malicious prosecution, suit for Bs 100 & 101X27 
Misappreciation of evidence Sa 100 & 101X9 
Mixed question of law and fact Ss 100 & 101 X li 
Nature of possession Ss *100 & 101 X 25 
Nature of tenancy Ss 100 & 101 N 24 
New case Ss 100 & 101 N 34 
New case of mixed question of law and fact 

Ss 100 & 101X3? 

New point involving pure question of law 

Sa 100 & 101 X.C 

Omission to consider evidence Ss 100 & 101X8 
Omission to frame or try issues Ss 100 & 101 X 12 
Onus of proof, error as to Sa 100 & 101 N 22 
Partition Sa 100 & 101 N 19 
Plea as to admissibility of evidence 

Ss 100 & 101X35 
Plea going to the root of the case 

Ss 100 & 101 X 3b 
Plea of abandonment or waiver Ss 100 & 101X41 
Plea of jurisdiction Ss 100 & 101N39 
Plea of limitation, estoppel or res judicata 

Ss 100 & 101 X 4G 

Power of High Court to determine issues of fact? 

S103 and XI 

Question of fact Ss 100 & 101 X 16 
Question of law Sa 100 & 101 N 17 
Question of law, question of fact and mixed queS" 
tion of law and fact Ss 100 & 101 N 15 
Relevancy and sufficiency of evidence 

Ss 100 & 101 X 23 

Remand Ss 100 <& 101 N 42 
State of mind, etc. Ss 100 & 101 X 26 
Suit for accounts B 102 N 5 
Suit for contribution B 102 N 6 
Suit for damages S 102N 7 
Suit for declaration B 102 N 8 
Suit for injunction B 102 X 9 
Suit for maintenance S 102 N 10 
Suit for mesne profits B 102 N 11 
Suit for money S 102 N 12 
Suit for rent S 102 N 13 
Suit for specific performance B 102 X 1 4 
Suit of the nature cognizable by Court of Small 
Causes S 102 and N 1 to 4 
Suit relating to immovable property B 102 N 15 
Suit relating to marriage S 102 NIG 
Summary dismissal 041RllNli 
—Security for costs 0 25; O 41 R 10 ' 

Amount O41R10N9 

Appeal 0 41 B ION 13 

Appeal in forma pauperis O 41 R 10 X 3 

Costs of original suit 0 41 R 10 X 5a 

Delay in applying 0 41 R ION 7 

Enforcement of security 0 4 1 R 10 X' 16 

Extension of time O41R10N10 

Failure to farnieb 0 25 R 2; 0 41 RIO Nil, 12* 

Grounds for 0 41 R ION 6, Ca 

Insolvency appeals 0 41 R 10 N 4 

Letters Patent appeals 0 41 R 10 X 5 

Notice to show cause 0 4 1 R 1 0 N 3 

Plaintiff, security from 0 25B1 and Notes- 

Practice 0 41 R ION 15 

Stamp and registration 0 41 R 10 N 14 
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CIVIL PROCEDURE CODE (co%id.) 

—Ssfc'ofi 08B 6 and Notes 
Appeal 08B6N1 

Ascertained sum of money 0 8 li 6 N B 
Counter-claim 0 8H6NA 
Court-fee 0 8 HONS 
Decree when set-off is allowed 0201119 and Notes 
Equitable 0 8 11 6 N 7 
Failure to claim 0 8R6N6 
liisolvency proceedings 0 8 R 6 N 8 
Iiegally recoverable 0 8 il 6 N 9 
reeuniary jurisdiction OSKONll 
Froeeedings under special Acts 0 8 11 0 N 12 
Same character 0 8 11 6 N 10 
Separate and joint debts 0 8 E 6 N 13 
Separate grounds, founded on 0 8117 | 

Solicitors’ lien 08B6N14 
Suit for money 0 8 11 G N 15 
^Yinding up proceedings 0 8 11 G NIG 
—Setting aside sale by purchaser 0 211191 and Notes 
Appeal 0 2U191N6 
Compensation 0 21 K 91 N rj 
Parties 0 21 11 91 N 4 
Saleable interest 0 21 11 91 N 2 
—Setting aside sale on deposit 0 2111 89 and Notes 
Appeal 0 21 1189N24 
Application under 0 21, R. 90 0 21 II 89 N 22 
Award decree 0 2111 89 N 3 
Court, meaning of 0 21 R 89 N 7 
Deposit 0 21ilS9N14to 18 
Deposit— Sait for refund and contribution 

02111 89N26 

Five per cent, commission 0 21B89N19 
Immovable property 0 21 B 89 N 6 
Limi fcation 0 2 1 B 89 N 23 
Local amendments 0 21 B 89 N 27 
Revision 0 21B89N25 
Sale by Receiver 0 21B89N4 
Who may apply 0 2 1 B 89 N 8 to 13 
—Setting aside sale on ground of irregularity or fraud 

0211190 and Notes 

Appeal O21B90N42 
Bona fide purchaser 0 2 1 R 90 N 37 
Fraud O21B90N32, 33 
Grounds 0 2 1 B 90 K 8 

Giounds not taken in application O2LB90N38 
Joinder of claims under S. 47 O 21 II 90 N 40 
Local amendments 0 21 B 90 N 44 
Material irregularity in publishing or conducting 
sale O21B90N9to31 
FarJial O21B90N39 
Revision O21B90N43 
Substantial injury 0 2 L B 90 N 34, 35 
Waiver of irregularity 0 21 B 90 N 36 
Who may a pply 0 21 B 90 N 3 to 7 
— Short title S i 
—Signed S2{20) andNi 
— Small Cause iTourt 

Attachment before judgment 0 38B13 andNl 
Transfer of suit S 24 N 13 
— Special case, statement of 

S90 andNl;036Bl andNl 
Agreement, filing and registration of O 3G N 3 
Hearing and disposal 0 36 B 5 and N 1 
Parties, subject to jurisdiction of Court 0 36B 4 
Value of subject matter 0 36B2 
— Special or local law S 4 N 2 
— Splitting up of claim and reliefs 02B2 and Notes 
Amendment of plaint 0 2 R 2 K 38 
Application to sue in forma pauperis 02B2N37 
Bar of suit 0 2B 2 N 33 
Cause of action 0 2 E 2 N 5 
Difierent causes of action 0 2 B 2 N 30 to 32 


CIVIL PROCEDURE CODE — Splitting up of 
claim and reliefs [conidJ 
Identity of parties 0 2 R 2 X 28 
Insolvency proceedings Q 2 It 2 X' 36 
Intentional relinquishment 0 2 K 2 X' 20 
Leave of Court 0 2 B 2 X’ 27 
Obligation and collateral security t) 2 11 2 X 6 
Omission to sue for all reliefs 0 2 B 2 N 2 1 to 26 
Plea in defence O 2 K 2 N 35 
I’ortion of claim omitted 0 2 !l 2X8 to 19 
Previous decision on merits O 2 B 2 N 29 
Pwevenue and village Courts 02 B2 X39 
Set-oif 0 2B2X;34 

Successive claims under the same obligation 

' 02B2N7 

Whole claim to be included 0 2 B 2 X 2 to 4 
—Stay of execution O 21 B 26 and X I 
Appeal OUB5N17.18 
Appeal from order in execution 0 4l B8 
Appellate Court, by 0 41H5 and Notes 
Attached decree 0 2 1 B 5 3 N 8 
Court passing the decree, stay by 

0 11 B 5 and Kotos 

Effect of stay U 41 B 5 X 14, 15 

Liability of judgment-debtor discharged 021 U 27 

Notice to decree-holder 0 41 K 5 X 10 

Order of Court passing decree or appellate Court 

0 21B23 

Privy Council appeal 0 45 B 13X2 to 7 
Review 0 41 B 5 N 20 
lievision 0 41 B 5X19 
Security 0 41B5N11 

Stay pending suit between decree holder and judg- 
ment-debtor 0 21 B 29 and Kotos 
When may be granted 041B5 andK5 to 9 
— Stay of ’Suit S 10 andXl 

Application to which Court to be made B 10 X 3 

Court having jurisdiction to grant relief 8 10X2 

Decree contrary to S. 10 S 10X4 

Foreign Court, suit pending in S 10 X 13 

Interlocutory orders S10X5 

Letters Patent appeal S 10 X G 

Matter in issue 8 10X7 

Pending, suit must be S lOX 9 

Previously instituted suit 8 10 X & 

Revision B 10 X 10 
Same parties 810X11 
Suit, meaning of 8 10 X 12 
— Subordination of Courts 8 3 andXS 
— Subsequent events after suit 0 7117 X I 
—Suit 

Bar of suit 812 and X 1 

Conversion of suit into proceedings for execuiioii 
and vice versa 8 47 andN 49 
' Frame of suit 02B1 
1 Institution of 8 26 and N 1 

Meaningof 82 ( 2 ) N34; S 10X12; 8 11X40 
Stay of ; See Stay of suit 
Transfer of : See Transfer of suit 
—Suits involving substantial question of interpretation 
of constitutional law 0 27-A 
Appeal 0 27-A B4 
Costs 0 27-A R3 

Government, addition as party 0 27-A B2 
Notice to Advocate-General 0 27-A B1 
— Summary suit 0'37 

Applicability of 0. 37 0 37 B 1 and N 1 

Costs of noting non-aceeptance 0 37 B6 
Deposit of bill, bundi or note 0 37 B5 
Institution of 0 37 B 2 and X 1 
Leave to defend 0 37 B 3 
Power to set aside decree 0 37 B 4 and N I 
Procedure 0 37 B 2 ; R 6 
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— c^ummonmg and attendance of witneasos 016 
Attachment o£ property of witness 

016 Kr JO to i:{ 

Consequence of refusal to give evidence 0161020 
Duty to give evidence 0 16 It 15 
Expanses of witnesses 0 16 It 2 and X 1 
Failure to comply with summons 

0161UO andXl 

Party as witness 016R21 
Power to require person in attendance to give evi- 
dence 016117 

Power to summon suo motu 0 101114 
Procedure where insufficient sum paid in 

0 16114 andNl 

Procedure where witness apprehended cannot gi\c 
evidence or produce document 0 161118 
S u III mons 0 16 1 tl and X 1 
Summons to produce document 0 1611 G 
i'ender of expenses OlGltH 
Pane for serving summons (>16119 
Time, place and purpose of attendance 016115 
Warrant 0161110 

Witness-^When may depart 0 16 Rr 16, 17 
Witness —When not to be ordered to attend in 
person 0161119 ‘ 

Summons 0 5 

Appearance in person 0 5 Rr 6, 1 
Copy of plaint to accompany 0 5 112 
Delivery or transmission for service 

OSROandNl 

*'’inal disposal— Direction to produce witnesses 

05T18 

I'ixing day of appearance 0 511 6 and X 1 

Issue of OoRlandXl 

Mode of service 0 5 11 10 and N 1 

Production of documents relied on 0 5117 

lleturn of service 0 5 11 17 X 8 

Service on agent 0 5 Br 13 and 14 

Service on defendant in prison O 511 24 

Service on defendant residing outside British India 

0 5R25andNl 

Service on defendant residing within jurisdiction 
of another Court 0 5 11 21 and N 1 
Service ~ Duty of Court to which summons is sent 

051123 andNl 

Service— Duty of person to whom summons sent 
for service 051129 

Service — Endorsement of time and manner of 
service 051118 

Service— Examination of serving officer 

051119 andNl 

Service in foreign territory 0 5 R 26 
Service on member of family 0 5R 15 andX 1 
'Service on pardanasbin lady 0 511 17 N 9 
Service— Personal or on agent 0 5R12 andNl 
Service in Presidency Towns 0 51122 
Service— Procedure where defendant cannot be 
found 051117 andN3 to 6 
Service— Procedure where defendant refuses to 
accept 0 5R 17 andN 1. 2, 5, 6 
Service on Public officer, servant of railway com- 
pany or local authority 0 5 R 27 
Service on several defendants 0 511 11 
Service on soldier, sailor or airman 0 5R2S 
Service by post 0 5 R 10 N 2 
Settlement of issues or fmal disposal 0 5R 5 
Substituted service 0 5R 20 and Notes 
-Summons to defendant S 27 andNl 
Another province, defendant residing in 

S28 andNl 

-Summons to witness S 31 

Penalty for default S32 andNl 
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—Supplemental proceedings S 94 andN 1 
~ Surety 

Discharge of S 145 X 5 

Enforcement of liability of S 3 45 and N 1 to 4, 14 

Execution against S Pi 5 X 6 

Extent of liability S 145 N 7 

PVm of surety bond S 145 N 8 

Liability for restitution S 145 N 9 

Limitation for enforcement of liability S 145 K 10 

Notice to S145N11 

Separate suit by or against S 145 N 12 

Who is S 145X13 

—Temporary injunction 0 39 Pi 1 

Against whom may be granted O 89 R 1 N 13 
Appeal 039R1N21 

Application for probate or letters of administra- 
tion 0 39R1NB 
Breach of 0 39R1N19 

Compensation for — See: Compensation for arrest, 
attachment or injunction. 

Corporation, against 0 39R5 and X 1 
Danger of property being wasted, damaged or 
alienated 039R1 and N5 
Difacharge, setting aside or variation 0 39114 and 

N1 

Disobedience or breach of 0 39112 and N5 
Disposal of property in fraud of creditors 

0 39R1N12 

Duration of 0 39 R 1 N 17 
Efiect of 0 39R1N18 
Elections 0 3911 IN 7 

Execution of decree of Revenue Court 0 39 B 1 N 11 
Granted only in suit 0 39 11 1 N 15 
Injunction to restrain from committing breach of 
contract or other injury 0 39R 2 and N 1 to 3,7 
Judicial proceedings 039J11N6 
Mandatory form 0 39 R 2 N 6 
Notice to opposite party 039R3 and N1 
Power of High Court 0 39 R 1 N 23 
Property wrongfully sold in execution 

O39R1N10 

Religious office 0 39 Pi 1 N 9 
Revision 0 391UN22 
Bight to worship 0 39 R 1 N 8 
Stay of proceedings 0 39 R 3 X 25 
Suit for declaration 0 39 R 1 N 16 
Suit in another Court 0 39 R 1 N 24 
Terms, injunction on 0 39 R 2 N 4 
To restrain marriage 0 39 R 1 N 20 
When may be granted OSBPil and Notes 
Who can apply O 39 R 1 N 14 
Wrongful, damages for 0 39 11 IN 26 
—Transfer of decree S 39 and N 3 to 5 
Application for S 39 N 1 

Court in another province, transfer to: S 40 andNl 
Decree of Court established in foreign territory 

S4S 

Deciee ot Court in Indian State S 44 
Decree of Court in United Kingdom or other 
reciprccatiug territory S 44A 
Execution application S 39 N 2 
Jurisdiction of transferee Court S 42 N 1 
Notice S 39 N 2a 

Result of execution to be certified S 41 and 

N1 to 3 

To what Court may be transferred S 39N 5a 
Transferor and transferee Court, powers ol 

S39H6 

Transferor Court, power after transfer 8 42N 3 
Transferee Court, powers of S 42 and N 2, 4 
Transmission of decree 8 39 N 7 
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— Transfer of decree for execution 0 21 Br 3 to 9 
Filing of copy and certificate 021117 andNl 
High Court, to 021R9 
Land situated in more than one jurisdiction 

021113 andNl 

Mode of transfer 0 2 1 B 5 and N 1 
Papers to be sent 021 B 6 and N 1 
Small Cause Court, to 0 21 114 andN 1 
Transferor Court, execution by 0 21 B 8 
— Transfer of suit Ss 22 to 25 
Appeal S24N1 

Appellate Court, application to S 23 andN 1 

Application for — Forum S 23 andN 1 to 5 

Application of parties S 24 N 3 

At any stage S24N4 

Competent Court S24N5 

District Court —Powers of S 24 and N G 

General power of transfer and withdrawal 

S24 audNll, 15 

Grounds of S22N3;S24N7 

High Court, application to H 23 andN 2 to 4 

Jurisdiction S 24 N 8 

Notice S 24 N 9 

Procedure of transferee Court S 24 N 11 
Provincial Government, power of S 25 
Revision S24N12* 

Small Cause Court— Transfer from and to 

S 24 NIB 

Subordinate Courts S 24N 14 
Suit, appeal or other proceedings B24N16 
Suit which may be instituted in more than one 
Court, transfer of S 22 andN 1 
Application, when to be made S 22 N 2 
Grounds of transfer S 22 N 3 
Notice S22N4 
Proper Court S22N5 
Suo motu S24N10 

•-Transferee of decree, execution by 0 21B16 and 

Notes 

Appeal 021B16B19 
Application for substitution 0 21 B 16 N 17 
Assignment in writing 021B16N2 
Attachment of decree by co-judgment'debtor 

021B16N16 

Award 021B16N11 

Benamidar 021B16N4 

Company in liquidation, decree against 0 21R16 

N18 

Forum O21B16N10 

Money decree 021B16N15 

Notice 0 21 B 16X12 

Objections to 0 21 B 16 N 13 

Part transfer of decree 0 21 B 16 N 5 

Pledge of decree O 21 E 16 N 6 

Bent decree 021B16N7 

Bights of transferee S 49 N 1; 0 21 B 16 N 9 

Suit by assignee O 21 B 16 N 20 

Transfer by operation of law 0 21 B 16 N 3 

Transfer to one of several judgment* debtors 

021B16N14 

Transfer when takes effect 021B16N8 
— Withdrawal of suit 0 23 B 1 and Notes 
Formal defect 0 23B1N16 
Limitation for fresh suit 023B2 
Order as to, whether decree S 2 (2)N 32 
Permission to institute fresh sui t 0 23 B 1 and Notes 
Pleader, authority of S 2 (15) N 6 
Bepresentative suit 01B8N17;0 23B1N9 
Bes judicata SUN 62 

— Witness — See j Summoning and attendance of 
witnesses. 


— Woman ^Exemption from personal appearance 

S 1 >/ 

—Writing— Orders and notices S 142 and \ I 
— Written statement 0 8 B 1 and N 1 
Denial to be specific O 8B 3 and N 1 
Distinct grounds 0 8 B 7 
Evasive denial 0 8 B 4 
Facts not denied 0 8 B 5 N 2 
Failure to file 0 8B 10 and N 1 
New facts 0 SB 2 andN I 
New ground of defence 0 8 If 8 
Specific denial 08 B 5 and Notes 

CIVILIAN PERSONNEL (WAR DEPAHT 
MENT) TRANSFER ORDINANCE, 1944 
—Competent authority, defined S 2 
— Contract of Bervice, defined S 2 
— Object of Pre 

—Period of the present emergency defined S 2 
— Be-transfec at end of emergency S 4 
—Short title, extent and commencement H I 
— Transfers of civilian personnel S 3 

CLASS 

—Gift to : See T. P. Act, 1882, S. 15. 

CLOG 

— On equity of redempt’on : See T. P. Act, 18^2, S. 
COAL GRADING BOARD ACT, 1925 
— Application of fees B 9 
— Board S 2 

Body corporate B3 
President S 3 
Validity of acts of S 10 
— Constitution of Board B 3 
— Definitions S 2 
— Export certificate 14 6 
— Export, defined B 2 
— Extent B 1 
— Grade list B 5 
— Graded colliery, defined B 2 
— Object of Pre 
— Power to grade collieries S 4 
— Power to grant certificate specifying grade S t 
— Power to revise grading S 4 
—Powers of inspection B 7 
— Protection for acts done under the Act .S 11 
— Bebate and preferences B 8 
— Buies, power to make S 12 
— Short title B 1 

COAL MINES LABOUR WELFARE FUND 
ACT, 1947 

— Advisory Committee B 8 
— Advisory Committee, defined B 2 
— Commissioner, defined S 2 
—•Expenditure from Fund B 5 
— Fund, defined S 2 
— Housing accommodation B 7 
—Housing-Board, defined B2 
— Imposition and collection of duty B 3 
—Labour Housing and General Welfare Fund B I 
— Labour Housing Board B 6 
— Object Pre 

— Officers, appointment and powers B 9 

—Repeal Sll 

—Rules, power to make B 10 

— Short title, extent and commencement B 1 

COAL MINES PROVIDENT FUND AND 
BONUS SCHEMES ACT, 194S 
—Attachment, protection against S 8 
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COAL MINES PROVIDENT FUND AND 
BONUS SCHEMES ACT, 1948 (contd.) 

— Bonus, defined 8 2 

— Bonus scheme S5 

Matters to be provided I’or S<‘li U 
Modification of S 7 

Eotrospecfcive operation S G I 

Coal mine, defined S 2 I 

—Contribution, defined 8 2 { 

definitions 8 2 

— Employee, defined 8 2 
Employer, defined 8 2 

— Eund, defined 8 2 

— Iiiaolvency, protection of provident fund amount 8 8 

— Inspectors 8 10 

— ^Member, defined 8 2 
-Object Pro 
Penalty 8 9 

Priority over other dobta 8 11 
—Provident Fund Scheme S3 

Provident Eund Scheme, matters to be provided for 

Sch I 

— liecognition of Fund for purposes of income-ta'c 8 i 
-Repeal 8 12 

—Short title and extent S 1 

COAL MINES SAFETY (STOWING) ACT, 1939 
— Coal Mines Stowing Board 
Constitution of 8 3 
Defined S 2 
Nomination to S3 
Power to co-opt member-? S i 
Powers in executing operations 8 lOA 

- Coil Blines Stowing Fund 8 8 
-Commencement of 81 

Committee of inquiry 8 11 
— Definitions S 2 
—Extent 8 1 

— Imposition of customs duty 8 6 
— ImiJOfiition of excise duty 8 5 
—Inspectors, powers of 8 9 
-Object Pre 

- Payment to Board of proceeds of excise duty 8 7 | 

-Hales, power to make 8 12 i 

- Short title S 1 I 

COCOANUT COMMITTEE ACT, 1944 
-Application of fund S 9 
— Appointment of officers S 8 
— Cocoanut cess, imposition of S3 
—Collection of cess B 11 
—Collector, defined 8 2 (a) 

Confidential, information acquired to be 8 14 
—Definitions S 2 
—Extent of Si 
—Finality of assessment S 12 
—Indian Cocoanut Committee 
Constitution of S 4 
Defined S 2 (b) 

Dissolution of S 17 
Incorporation of S 5 
President and secretary S 7 
Regulations, power to make 819 
Sub-committees and staff S 7 
Vacancies B 6 

—Keeping and auditing accounts 8 16 
-Mill, defined S 2 (c) 

— Monthly returns S 10 
—Object of Pre 

-- Power to inspect mills and take copies of records S 13 
—Publication of rules and regulations S 20 
— Recovery of unpaid duty vS 12 
—Buies, power to make S 18 
—Short title S 1 


CODICIL 

See Succession Act, 192*3, Ss. 59 to 62, 

COERCION 

See (1) Contract Act, 1872. S. 16 ; (2) Specific Relief 
Act, 1877, S. 28. 

COFFEE MARKET EXPANSION ACT. 1942 

-COGNATE ITlO VISIONS. 

Coffee Cess Committee Act, 1933. 

Land Customs Act, 1924, S. 2 (Collector). 

Sea Customs Act, 1878, S. 3. 

—Appeal to Central Government 8 43 
— Bar of legal proceedings 8 47 A 

--Coffee Board 

Accounts of 8 43 
Agents 8 7 

Bye-laws, power to make 8 9 
Chairman 8 7 
Committees 8 7 
Constitution of 8 i 
Defined 8 3 (a) 

Dissolution of 8 10 

Incorporation of 8 5 

Information to, regarding curing 8 29 

Inspection and copies of records 8 46 

Payment of proceeds of customs and excise duty to 

S13 

Power to borrow 8 33 

Power to determine amount of coffee sold by estate 

S41 

Power to seize coffee S 3'^B 
Sale of cofiee by 8 26 
Vacancy 8 4 
Vesting of property in S 6 

- Coflee Ceaa Committee, defined S 3 (g) 

—Coflee, defined S 3 (b) 

—Cognizance of offences 8 40 

— Collector, defined S 3 (c) 

— Contracts for sale of coffee S 47 

— Control by Central Government 8 42 
— Curing, defined S 3 (d) 

— Curing establishment, defined S 3 (e) 

— Curing of coffee 8 27 

Information to Board 8 29 
— Customs duty 811 
— Dealer, defined 8 3 (ee) 

— Declaration as to expediency of control S 2 
— Definitions 8 3 
—Duration S 1 
— Estate, defined 8 3 (f) 

— Excise duty S 12 
— Export of coffee S 20 
— Extent of SI 

— Fixation of prices for sale of coffee S 16 
— General and pool fund S 30 
—General fund S 31 
— Inspection of records S 44 
—Internal sale quota S 22 
—Internal sale quota, defined S 3 (h) 

— Licence for curing establishment S 28 
— Marketing Officer S 3 
— Object of Pre 

—Payment to registered owners S 34 
—Penalties 

Oontiavention of Ss* 16 to 19 S 36 
Contravention of S 23 (1) S 37A 
Contravention of S. 25 S 38A 
Failure to register S 35 
False returns S 38 
Obstruction S 39 

Unlicensed curing establishment S 37 
— Pool fund S82 

i —Registered estate, defined S 3 (k) 
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COFFEE MARKET EXPANSION ACT, 1942 
(contd,) 

— Registered owner, defined S 3 (1) 

— Registered owners, returns by S 23 

Registration of owners of coffee estates Ss 14, lo 

— Re-import of coffee S 21 

Repeal of Indian Coffee Gesa Act 8 19 

—Repeals and Savings S 50 
—Rules S 48 
— Sale, bow made S18 

Sale in excess of internal quota S IT 

— Sboit title S 1 

—Surplus coffee and surplns pool S 25 
—Surplus pool, defined S 2 (m) 

ITnciired coffee, licence for sale S 2 1 

—Unregistered estate, storage or sale of coliee S 19 

COINAGE AND CURRENCY 
—RELEVANT Provisions. 

Rronze Coin (Legal Tender) Act, 191^. 

Coinage Act, 190G. 

Higb Denomination Bank Notes (Deinonetisation) 
Ordinance, 1946. 

Legal Tender (Inscribed Notes) Ordinance, 1942. 
Metal Tokens Act, 1889. 

Native Coinage Act, 1876. 

Penal Code, 1860, Ss. 210 to 254 (Offences relating 
to coin) 

Ileaerve Bank of India Act, 1934, Chap. III. 

Sea Customs Act, 1878, S. 18 (b) (Proiubition of 
importation of counterfeit coin), 

COINAGE ACT, 1906 
—Bar of suits S 22 
—Coins S 6 

Standard weight and remedy S7 
—Coin, when legal tender S 13 
— Counterfeit coins, cutting of S 20 
—Definitions S 2 

—Diminished or defaced coins, power to cut B 16 
— ICstablishment and abolition of mints S 3 
—Extent n£ SI 
—Power to call in coin B 15A 
—Procedure in regard to coins cut Bs 17, Is 
—Procedure in regard to coins liable to be cut S 19 
— Rules, power to make S 21 
— Saving of making of other coins S23 
— Short title B 1 

COLLECTIVE FINES ORDINANCE, 1942 
— -Bar of legal proceedings B 4 
--District Magistrate, defined B 2 
—Imposition of collective fine B 3 
—Object of Pre 

- Provincial G overnment, defined B 2 
—Short title, extent and commencement B 1 

COLONIAL COURTS OF ADMIRALTY ACT 
1890 ’ 

—Abolition of Vice- Admiralty Courts B 17 
—Appeal to Her Majesty in Council S 6 
—Assent of Her Majesty to Colonial law S 4 
—Channel Island and other possessions — Exemption 
from applicability of Act to B 11 
—Colonial Courts of Admiralty S 2 
Jurisdiction of S 2 and K 1 
— Cominencemeirt of B 10 
—Courts under Foreign Jurisdiction Act B12 
—Droits of Admiralty and of the Crown B8 
— Interpretation clause S 15 
—Local Admiralty appeal B 5 
— Orders in Council B 14 

—Power of Colonial Legislatuie as to admimlty iuris- 
diotion B3 
— Repeali B 18 


COLONIAL COURTS OF ADMIRALTY ACT 
1890 (coyitd ) 

— Rules for procedure in slave tiado matters S I ; 

— Rules of Court B 7 
— Vice-Admiral, power to appoiiii S 10 
—Vice-Admiralty Courts, power to » stablisb B 9 

COLONIAL COURTS OF ADMIRALTY (INDIA! 
ACT, 1891 

—Appointment of Colonial Courts of Admiralty s j; 
Construction of Indian Acts B 3 
Court-fees in suits in Colonial Court S 1 
— Title and eomnieni'emont S 1 

COLOURABLE IMITATION 

See (1) Copyright Act, 1914, B. 2 ; (2) Penal CoL 
1800, Bs. 4b2 to 439. 

COLOURABLE TRANSACTION 

See (1) Companies Act, 1913, B, 231 ; (2) Ptnai 
Code, LSOO, S.^. 421 to 424 ; (3) Presidency Town^ 
Insolvemy Act, 1909, B. 55 ; (1) Provincial Insoi 
vency Act, 1920, B. 53 ; (5) T. P. Act, 1882, B. 53. 

COMMERCIAL DOCUMENTS EVIDFNCE 
ACT, 1939 

—Cognate provisions 

Bankeis’ Books Evidence Act, ISO I 
Eviclenco Act, ls72. 

-Definitions B 4 
— Presumptions B 3 

— Btatementg of facts in scheduled documents B 2 
— Title and extent B 1 

COMMISSION 

See (1) Civil P. C., 190S, 0. 26 ; (2) Criminal P. C., 
1898, Chap. 40 ; (3) Evidence by Commission AcL 
1885. 

COMPANIES ACT, 1913 
Set’ also : under Company 
--Allotment of shares 

Application for S lOl and \ 1 
Commencement ol business B 103 and N 1 
Irregular allotment B 102 
Private company S lOl 
Rostrictiou as to B 101 and N 1 
Return as to allotments B lOt and X I 
— Alteration of capital Reg 41 to 44A 
-—Annual general meeting B 76 and N 1; Reg 46 
— Annual last of members and summary B 32 and X > 
Copy to registrar B 32 
Non-compliance with S 32 ---Penalty B 32 
Particulars S 32 
Private company B 32 
Time for completion B 32 
— Applicability 

Companies formed under former Acta B 250 
Companies registered but not formed under former 
Acts B25i 

imperial Bank of India B 2S9 
Non-trading companies with purely provinc 
objects B 289A 

Pending proceedings for winding up S 281 
— Application and alteration of Tables B 151 and X 1 
— Arbitration 

Arbitration in purdiancG of section 208C 

B208C and Xi 

Reference by company B 152 and N 1, 2 
— Articles — Defined B 2 (1) (1) 

— Articles of Association 

Alteration by special rrsclation B 20 and N1 
Alteration, effect of B 20A 
Alteration of, noting in copies S 25A 
Application of Table A B 18 
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COMPANIES ACT, 1913-Articles of Association 1 COMPANIES ACT, 1913 (conid. 


(contd.) 

Contractual nature of S 21 N 1 
Copies to members H 25 
Pfiect of S 21 and K 1 
Form and signature H 19 
Kegistration of S 17 and S 22 
Eegulations, adoption of S 17 and X 2 
Substitution of, for deed of settlement S 267 
— Association not for profit S 26 and N 1 
— Auditor 

Appointment oi S 144 and Peg 111 
Casual vacancy S 144 
First auditors S 144 
Liability for false statement S 282X2 
Liability for misfeasance S 235 X 10 
Powers and duties of S 145 X 1 
Qualifications S 144 
Kelief against liability S281 and Notes 
Remunoiation S 144 
— Auditor’s liepoi t H 131, 8 115 
Copy of 8 135 

inspection — Right of preference obareholder 

8 146 

— Authentication of documents S 150 
— Balance-sheet ileg 106 to 110 

Annual balance-sheet 8 131 and X 1 

Audit 8 131 

Auditor’s report 8 131 

Auditor’s report — Copy to member 8 B>5 

Authentication of 8133 and X7 

Commissions and discounts 8 106 } 

Contents of S 132 and X 1 

Copy to be sent to mombeis 8 131 

Copy to Registrar 8 134 

Director's Report 8 131 A 

Foreign Company 8 277 

Member, right of, to copy 8 135 

Particulars as to subsidiary companies 8 132 A 

Particulars of dlBOOunt allowed on issue of shares 

8105A 

Profit and loss acjount Ss 131 and 132; Reg, 106 
and 107 

Redeemable preference shares, issue of 8 105B] 
Signature 8 133 

— Banking and other companies, statement to be 
published by 8 136 and N 1 
— Banking company Part XA 
Cash reserve S 277 L 
Charge on unpaid capital 8 2771 
Commencement of business 8 2771 
Conditions for carrying on business 8 2771 
Defined 8 277F and N 1 
Limitation of activities 8 277G 
Managing agent 8 277H; S 277HtI 
Power of Court to stay proceedings S 277 N 
Registration of, v/ith limited liability S 259 
Reserve Fund 8 277K 

Restriction on certain forms of employment 

8 277HH 

Restriction on nature of subsidiary company 

8 277M 

«_Books of account 8 130 and Reg 103 
Inspection of Reg 105 and N 1 
Place of keeping Reg 104 
^Calls 

DiSerence in amount and time of payment 
Reg 16 and Nl 

Directors, call by Reg 12 and Nl 
Interest, liability for Reg 14 and 15 
Joint-holders of share Reg 13 
Liquidator, by 8 212 
Power of Court to make S 187 and Notes 


-Certificate of incorporation, conclusivene=s of 

8 24 and Xi 

Certificate of shares or stock 8 29 and N 1 
-Cognizance of offences 8 278 and X 1 
-Commencement of 81 

Commencement of business 8 103 and X 1; Reg 2 
Banking company 8 2771 
-Commission and discount 

Balance-sheet, statement in 8 106 
Issue of shares at discount 8 105A> 

Power to pay certain commissions 8 105 and xV 1 
Redeemable preference shares 8 105B 
Debentures allowed on, registration oi 8 111 
-Company, defined 8 2 (1) (2) and N 1 
-Company limited by guarantee 8 27 

Increase or reduction of share capital 8 66 
-Company registered in Burma or Aden before 
separation 8 2A 

-Compromise with creditors oi mcmbeis 8 153 
Appeal 8153X1 
Application for 8 153 

Assent of sbaie-holders or creditors 8 153X3 
“Class”, meaning of 8 153 N 7 
Compromise or arrangement, meaning of 

8l53Xi 

Court meetings S 153 X S 
Creditors, meaning of 8 153 N 9 
Dissenting share-holders —Power to acquire share^'- 
of 8 15313 and N 1 
Foreign companies 8153X10 
Majority required 8 153 
Plea in execution 8 153 X 5 
Powers and duties of Court 8 153 N 14 
Procedure 8153X11 

Provisions for facilitating 8 153A ” 

Proxy 8153X12 
8anction— Effect of 8 153 X 13 
Scheme— Date of operation 8 153 N 15 
Scheme— Effect on liability of surety 8153X16 
Scheme of adjustment 8153N4 
Scheme— Variation of 8 153 X 17 
—Contracts 

Bill of exchange, hundi or promissory note 

‘ 8 89 and Nl 

Contract appointing manager or managing agent 
in which director is interested 8 910 
Contracts in foreign teiritory 8 91 
Disclosure of interest by director 8 91A and N 1 
Execution of deeds 890 
Form of contracts on behalf of company 

8 88 and Nl 

Voting by interested director 8 91B 
—Contributories 

Absconding, power to arrest 8 197 
Adjustment of rights of S 192 N 1 
Assets of company 8 156 N 2 
Directors, liability of 8 157 
Insolvency of member 8 161 and N 1 
Interest 8156N3 

Legal representative, liability of 8 160 and X i 

Meaning of S 158 and N 1 

Nature of liability 8 159 and Nl, 2 

Order on— Conclusive evidence 8 190 

Past and present members, liability of 

S 156 and Notee 

power to order payment by 8 186 and Notes 
Set'off S156N6; 8186 and N5 
Settlement of list of S 184 and N 4 
Unregistered company 8 272 
—Conversion of shares into stock 8 52 Regs 31 to S3 
Notice to registrar 8 51 
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COMPANIES ACT, 1913 (conid ) COMPANIES ACT, 1913 icmtu 

District Court, defineti *N *J (l| iB) 

Compromise with creditors or members —Dividends IDg 9o 

HloJaud Notes Declaration and paynioiit oi Rr ' '.H Hid XI 


Defined S 2 (1) (3) 

Determination of questions in voluntary winding 
up S 216 and Notes 

Power to stay or restrain pro (^edinga S208 
Rectification of register of morC-ages S 120 N 1 
Winding up by —See : Winding up by Court 
— iJelentiires 

Commission or discount allowed — Registration of 

Hill 

Contract to subscribe —Specific performance S 128 
Debentuies secured by iloating charge — Priority 
inpayment H129 
Duty of company to register H 116 
Endorsement of certificate of registration S 115 
Perpe'ual debentures B 126 N 1 
Register of debenture-holders -Inspection of 

H125 

Registration of series of debentures entitling 
holders pari passu S 110 
Re-issue ot redeemed debentures H 127 
—Definitions H 2 

— Defunct company, removal of, from register 

H217N1 

—Director, defined S2 (1) (5) 

—Directors 

Additional director Reg 85 and N1 
Appointment of S 83B and Note 
Article or contract relieving liability void S 86C 
Assignment of office S 86B 
Borrowings by Reg 73 and N 1 
Casual vacancy S 83B; Beg 84 and N 1 
Oj^airman of meeting Reg 90 
Committees Reg 91 and N 1; Reg 92, 93 
Defect in appointment Reg 94 and N 1 
Defect in appointment— Validity of acts H 86 
Delinquent director — Power of Court to assess 
damages S 235 and Notes 
Disclosure of interest in contract H 91A and N 1 
Disqualifications Reg 77 
Duties of Reg 74, 76 
Election of Reg 81, 82 

Increase or reduction of member Reg 83 and N 1 
Liability for false statement S 282 N 3 
Loan to managing agent by S 87 D 
Loans to S 86D N 1 

Managing director or manager Reg 72 and N 1 

Meetings of Beg 87 

Minimum number S 83A 

Number of Reg 68 

Office of profit, not to hold S 86E 

Powers ot Reg 71 and N1 

Public examination of S 196 and Notes 

Qualification of S 85 and Beg 70 

Quorum for meeting Beg 88 and Nl; Reg 89 

Register of S 87 

Belief against liability S 281 and Notes 

Removal of S 86Gi; Reg 86 

Remuneration Reg 69 and N I 

Bestriotion on appointment and advertisement of 

' S84 

Restrictions on powers of S 86H 

Retirement of Reg 78 to 80 

Bight to be indemnified by company S 86C 

Sanction necessary for certain contracta S 86P 

Subscribers of memorandum S 83B 

Dn discharged Insolvent S 86 A 

Unlimited liability Ba 70, 71, 157 

Vacation of office S 861 

Validity of acts S 86 


Interest on Reg 102 
Interim Reg 96 and N 1 
KoPceof Re ‘4 101 
Pajnisnt out of profiti Re ' 97 
Receipt frem JdcT-’ R’o 

— Documents of company 
Disposal of H 2 12 
Evidentiary value S240 ami X 1 
Inspection of H 241 and N 1 
—Employees, moneys or seeiint.e- depasilfd by 

H2H2B 

-- -Existing company, define 1 S 2 (1) (7) 

— Extent of 8 1 

-Extra-ordinary general mcfdin ^ S 7S 
Requisition 8 78 

— Extra-ordinary meetings Reg 47; Hog H 
Extra*ordinary resolution S HI 
Declaration of chairman 8 81 and X I 
Not'me H81N2 
Poll vS 81 and N 5 

Registration and copies of S H2 and N I 
Winding up, for 8 203 
■False statement, penalty for S 282 and Note** 

■Fees 8 249 and Table D 
Exemption 8 280 
Table of fees Table B 
•Fines, application cf S 279 
-Foreign companies Part X 
Balance-sheet S 277 
Canvassing for sale of shares? H 277C 
Charges, registration of H 277 D 
Papers to be filed with Registrar H 277 
Place of business S 277 
Prospectus, requirements as to H 277B 
Receiver, notice of appointment H 277 E 
Requirements as to B 277 and N I 
Sale and offer for sale of shares, reetrictb)ns on 

S277A 

Limited company H 277 
-Forfeiture of shares Beg 26 X 1; Reg 30 
Declaration as to Rf g 29 
Disposal of forfeited shares Reg 27 and N I 
Effect on member Reg 28 and N 1 
Notice of Reg 24 and N 1; Reg 25 and X' 1 
-Forms Sch II 

-Forms in Third Schedule S 151 and N 1 
-Illegal company, association or partnership 

B 4 and Notes 

-Illegal company 

Liability of members B 4 and N 9 
■Incorporation 

Certificate of, conolusivenoss of B24andNl 
Declaration by advocate, attorney or pleader 

B 24 (2) 

•Incorporation of company S 3 
-Increase of capital Beg 41 to 44 
-Index of members B 31 A 
-Insurance company S 2 (1) (8) 

Winding up of, by Court B 16*2 N 8 
-Interest, payment out of capital H 107 
—Investigation of affairs by Inspectors H 138 and Nl 
Application for Ss 138, 139 
Company*s inspectors 8 142 
Examination of officers of company B 140 
Inspection of books B 140 
Institution of prosecution S 141 A 
Report of inspectors S 141 and N 1; S 143 
Special resolution for S 142 
—Joint family firm S 4 and N 6 
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COMPANIES ACT, 1913 (cmitd,} 

•— Joint-^took company, daSaed S254 
--Jurisdiction of Courts 8 3 and Notsis 
Dlaidct Court 8 3 N B 
High Court S B X 2 
Bagiatared office S B N 4 
Wrong Court, proceedings in S3 and N 5 
•—Lien on shares Beg 9 and XI 

Application of sale proceeds Beg 11 
Sale of shares by company Beg 10 
—Limited company 

Reserve liability S 69 
Unlimited llabiiitj of directors Sa 70, 71 
— ‘Limited*, improper use of B 283 and N 1 
— Liquidator 

Appointment of S 208 A and X 1; S 209B and N1 

Court, power to appoint and remove 

8 213 and N1;S224 

Duty to call geuoral meeting each year S 208B 
Duty to call meeting of company and creditors 
each year S 2090 

Information of pending liquidation to Court or 
registrar S 244 

Liability for false statement S 282 N 5 
Notice of appointment S214andNl 
Payment into bank S 244 A and N 1 
Powers and duties of S212 and N3 
Powers of S 234 and N 1 

i’owars to accept shares as consideration of sale of 
property S 208C and N 1; S 209F 
Remuneration of S 208A; S 209D 
i^eport to registrar of offence S 237 
Vacancy in office S 208B; S 209E 
Manager I 

Defined 8 2 (1) (9) ' 

Director interested in appointment - -Disclosure to 
members 8 9 1C 

Liability for false statement H 282 N 6 
Prosecution of B 237 andN 1 
Register of managers S 87 

Relief against liability B 281 and Notes ; 

—Managing agents 

Appointment H87B 
Banking company 8 277H; S 277HH 
Charge or assignment of remuneration S 87B 
Companies under same management— Purchase of 
shares by company S 87F 
Competing business S87H 
Conditions applicable S 87B andN 1 
Contract for sale, purchase or supply of goods with 
company S 87D 
Defined 8 2 (1) (9a} 

Director interested in appointment— Disoiosure to 
mambers S 91C 

Duration of appointment S 87A and N 1 
Insolvency of S87B 

Limit on number of directors appointed by S 871 
Loans to S 87D 

Loans to or by companies under the same manage- 
ment S 87E 
Mvate company S87A 
Register of S 87 

Relief against liability 8 281 and Notes 
Removal of R 87B 
Remuneration S 87C and N 1 
Restrictions on powers of management S 87Cr 
Right to indemnity on termination of office 

S87A 

Transfer of office 8 87B and N 1 
Undischarged insolvent 8 86 A 
—Meetings and proceedings 

Adjournment of Bag 62, 36 

Annual general maeting B 78 andN 1; Beg 46 
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COMPANIES ACT, 1913— Meetings and proceed^ 
mgs (contdj 

Business at Beg SO, 61 
Chairman B 79; Beg 53, 61 
Chairman -Caatiog vote Rag 6ii 
Court, power to call S 79 
Extra-ordinary general meeting S78 
Extra-ordinary meeting Reg 47, 48 
Minutes of meeting S 83 andN 1 
Notice of adjourned meeting Reg 66 
Notice of meeting S 79 andK 1, Reg 49 
Ordinary meetings Reg 47 
Poll Beg 56 

Poll— Manner of taking Beg 57 
Poll — Time for taking Reg 69 
Poll — Votes how taken S79 
Poll — Who can demand 8 79 
Proxy Reg 64 

Proxy — Instrument of 8 79; Rag 66 to 67 
Proxy — Who oun be S 79 
Quorum 8 79; Keg 51, 62 
Representatives of company S 
Shareholders of same class — Rightg of S 
Special resolution, meeting for S 79 
Statutory meeting S 77 and Nl, Reg 45 
Private company ’ B 77 
Statutory report S 77 
Voting Joint- holders Reg 61 
Voting — Member of unsound mind Iteg 62 
Voting — Number of votes of each member 

S 79; Rag ^0 

Voting— Right to vote Reg 63 
Voting — Show of hands Reg 58 
Who can call B 79 
~ -Member 

Annual list and summary S 32 and N i 
Carrying on business with less than minimum 
members B 147 andN 1 
Copy of memoraadum and articles to B 26 
Defined S 30 andN 1 to 3 
Forfeiture of shares, efieot of Reg 28 andN 1 
Increase of members B 63 
Index of members S 31A 
Liability in respect of reduced shares B83 
Money payable by S 21 and N 2 
Past and present, liability as contributory 

S 166 and Notes 

Register of members B 31 and N 1 
Subscriber to memorandum S 30 andN 2 
Votes, number of Reg 60 
--Memorandum, defined S 2 (1) (10) 

— Memorandum of Association Ss 5 to 18 
Alteration of S 12 and N 1 
Discretion of Court S 14 
BSeot of S 20A 

Failure to regitjter within three months S 16 
Noting in copies S 25A 
Power of Court when confirming S 13 
Procedure on confirmation S 16 
Restriction on S 10 andN 1 
Company limited by guarantee S 7 
Company limited by shares S 6 and N 1 
Copies to members S 25 
Effect of S 2i 
Effect of registration H 23 
Minute of reduction of share capital S 62 
Printing and signature S 9 
Registration S 22 

Substitution of, for deed of sattlament S 267 
Unlimited company S 8 

Mode of forming incorporated company B 5 

—Mortgages and charges 

Acquisition of property subject to charge S 109A 
1121 k 1122 A. M, 
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COMPANIES ACT, 1913- Mortgages and charges 
(eontdj 

Application for registration by party interested 

S116 

Certificate of registration S 114 andN 1 
Company’s register— Inspection of S 124 
Copy of instruinent to be Ijept at office S 117 
Court, order for rectification of register S 120 
Created out of British India, registration ^vith 
Begistrar S 109 

Duty of company to register B116 
Extension of time for registration by Court 

S120 

Foreign company S277D 
Negotiable instrument to secure payment of book- 
debts S 109 

Payment or satisfaction, registration of S 121 
Penalty for default in registering S 122 
Eegister of S 112 

Begister of debenture-holders -Inspection of 

S125 

Registration with Begistrar S 109 and Notes 

S109A 

Series of debenture^ entitling holders pari passu — 
Begistration of S 110 
Void, if not registered with Begistrar 

B 109 and Notes 

—Name of company B 11 andNl 
Penalty for non-publication 8 74 
Publication of S73 
—Notice of meeting S 79 andN 1 
— Notices by company Beg 112 to 116 
—Object Pre 

— Officer, defined S 2 (1) (II) 

—Official liquidator Sa 176 to 183 
Appointment of S 175 andNl 
Appointment of voluntary liquidator as S 226 
Committee of Inspection S 17 8 A 
Custody of company’s property S 178 andNl 
Description of S 177 
Discretion of S180 
Duties of S 182 

Exercise and control of powers of S 183 andN 1 

Legal assistance to SlSlandNl 

Official Eeceiver, as S 17 1 A and N 1 

Powers of S 179 and Notes; S 234 andNl 

Preliminary report S 177B 

Bemunexation Sl76 

Eesignation or removal S 176 andN 1 

Security from S 176 

Statement of affairs of company to be submitted to 

SmA 

— Ordinary meetings Beg 47 
—Penalty for improper use of word ‘limited* 

S283 andNl* 

—Penalty for misapplication of securities deposited by 
employees S 282B 
— Poll S 79 Beg 56 to 59 
— Prescribed S 2(1)(12} 

— Private company 

Allotment of shares S 101 

Annual list of members and summary S 32 

Conversion into public company S 154 andN 1 

Defined S 2 (1) (13) andNl 

Directors, number of S 83A 

Managing Agents— Duration of appointment 

.r . S 87A 

Managing Agent— Loan to S 87D 
Managing Agent— Bemuneration of S 87C 
Share warrant S 43 
Statutory meeting S 77 
—Promoter— Liability of S 235 N 10 
—Prospectus S 92 and N 1 

Alteration of terms of S 99 * 


COMPANIESiACT, 1913-Prospectus ^contd) 
Defined S2(l)(14) 

Document offering debonturep or -hares for mie 
«» ^ S 98A 

Expert H 100 
Filing of S 92 
Foreign company S 277 D 

Invalidity of certain conditions as to waiver or 
notice S 96 

Liability for statements in S 100 andN 1 
Omission to issue S 98 
Particulars of 8 93 and N 1 
Promoter, meaning of 8 100 
Property taken on lease S 95 
Saving in certain cases of non-comnlianco w^tk 
8, 93 8 97 

Vendor, meaning of 8 94 
—Provident fund for employees 8 282D 
— Proxy 8 79 

—Public company, defined 8 2 (1) (LIA) 

—Quorum at meeting 8 79 
— Keceiver 

Filing of accounts with Begistrar 8 119 
Notice of appointment 
Foreign company 8 277E 
Begistration of appointment 8118 and N 1 
— Reduction of capital Beg 44A 
—Begister of companies 

Defunct company, removal of 8 247 andNl 
— Register of directors, managers and managing agent? 

SB? andNl 

— Register of members S 31 andN 1 
British register Ss 41, 42 
Burma register 8 42 A 
Evidentiary value S 40 and N 1 
Inspection of S 36 
Notice of trust S 33 
Power to close register 8 37 
Rectification of 
Appeal S 38 and N 6 
Application for 8 38 andNl, 2 
Notice to Begistrar S 39 
Power of Court 8 38 andN 3 to 5 
Question of title 8 38 N 4 
—Register of mortgages and charges 8 112 
Index S 113 

Payment or satisfaction, noting of 8 121 
Rectification of 8 120 and N 1 
— Registered office 8 72 
— Registrar 

Absence of S 248 

Annual list of members and summary, copy to 

S32 

Appointment of 8 248 
Assistant Registrar 8 24 B 
Authentication of statement made to 8 237 
Defined S 2(1) (15) 

Enforcing submission of returns and documents 
^ . 8 249A 

Failure to furnish information or explanation 
^ . 8 137 

Foreign company 8 277 
Inspection of documents kept by 8 248 
Notice to — Increase of share capital or members 

8 53 

Notice to, of consolidation of share capital 8 51 
Notice to, of rectification of register of members 

8 39 

Power to call for information and explanation 
„ B 137 andNl 

Prosecution of directors, etc. S 237 andN 1 
Prospectus, filing with S 92 
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COMPANIES ACT, 1913-Registrar (contdj 

Registration of debentures S 110 
Registration of mortgages and charges 

S 109 and Notes S 109A 
Registration of order and minute of reduction of 
share capital S 61 

Removal of defunct companies from register 

S247 andNl 

Salary S 248 

Service of documents on S 149 
Winding-up order, copy to be sent to S 172 
■—Registration of companies 

Addition of ‘limited’ to name S 261 
Appointment of Registrar and Assistant Registrar 

S248 

Banking company, with limited liability S 259 
Certificate of registration S 262 
Companies capable of being registered S 253 
Continuance of former offices, etc. S 286 
Continuation of suits S 265 
ESect of registration S 266 
Existing liability, saving of S 264 
Eees S 249 
Joint-stock company 
Defined S 254 

Requirements for registration S 255 
Nature of company, evidence as to S 258 
Registration office S 248 
Requirements for Ss 255, 256, 257 
Vesting of property S 263 
—Registration of memorandum and articles S 22 
—Registration of memorandum, efiect of S 23 
— Regulations for management of limited company 

Table A 

—Repeal S 290 ! 

— Reserve Regn 99 andN 1 I 

—Savings Ss 287 and 290 

— Saving of documents made before Act S 285 i 

—Seal j 

Authentication of documents S 150 
Official seal for use abroad S 91 
-i-Seal of company Regn 76 andNl 
—Security for costs from company S 280 andNl 
—Service of documents on company S 148 and N 1 
—Service of documents on Registrar S 149 
—Share, defined S 2 (1) (16) 

—Shares 

Allotment of — See : Allotment of shares 
Certificate of S 29 and N 1 
Difierent classes of— Variation of rights Regn 4 
Issue of Regn 3 andN 1 
Issue of shares at discount S 105A 
Nature of S 28 and N 1 
03er for subscription Regn 5 
Purchase by company Regn 8 andN 1 
Redeemable preference shares, issue of S 105B 
Special classes of, rights of holders S 66A i 

— Share capital 

Alteration of S 50 and N 1 

Consolidation — Notice to Registrar S 51 

Further issue of capital S 105G 

Increase of where company is limited by guarantee 

S66 

Increase of, notice of S 53 
Nature of shares S 28 andN 1 
Payment of interest out of capital S 107 
Power to arrange for difierent amounts being paid 
on shares S 49 andN 1 

Publication of authorised, subscribed and paid up 
capital B 76 
Reduction of S 55 

Addition to name of company the words ‘'and 
reduced” S 57 
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COMPANIES ACT, 1913— Share capital ("eoftW.; 

Company limited by guarantee S 66 

Concealment of creditor S 64 

Confirming order by Court S 56 andNl 

Dispensing with consent of creditor S 69 

Liability of members S 63 

Minute to form part of memorandam S 62 

Objections by creditors S 58 

Order confirming reduction of S 60 andN 1 

Publication of reasons S 65 

Registration of order and minute of reduction 

8U 

Restriction on loan by company for purchase of 
shares S 54A 

Restriction on purchase of shares by company 

S54A 

— Share certificate 

Limitation of time for issue of S 108 
Member’s right to Regn 6 
Renewal of Regn 7 andNl 
— Share-holders 

Variation in rights of S 66A, Regn 4 
— Share warrant 

Bearer, position and rights of Ss 45, 46 
Efiect of S 44 
Entries in register S 47 
Issue of S 43; Regn 35 
Private company S 43 
Renewal of Regn 40 
Rights of bearer Regns 36 to 39 
Surrender of S 48 
— Short title S 1 
— Special resolution S 8 1 

Alteration of articles S 20 and N 1 
Appointment of inspectors S 142 
Declaration of chairman S 81 andN 4 
Meeting for passing S 79 
Notice of S 81 andN 2 
Poll S 81 andN 5 

Registration and copies of S 82 andN 1 
Reserve liability S 69 
Unlimited liability of directors S 71 
Winding up, special resolution for S 203 
— Status and rights of company S 23 N 1 
— Statutory meeting S 77 andNl Regn 45 
— Statutory report S77 
— Suits by or against company S 23 N 2 
— Surrender of shares Regn 26 N 2 
— Trading corporation, defined S 2 (1) (17) 

— Transfer of shares S 34 

Application for registration S 34 
Companies registered under Act 19 of 1857 or Act 
7 of 1860 S 252 
Form Regn 19 

Instrument of transfer S 34; Regn 18 andN 1 

Legal representative, transfer by S 35 

Necessary formalities S 34 N 2 

Notice of refusal Regn 20 

Notice to transferee S 34 

Priority S84N3 

Refusal to register Regn 20 and N 1 
Refusal to transfer S 34 and N 4 
Transfer and transmission S 34 N 5 

— Transmission of shares Regns 21 to 23 
— Unlimited company 

Registration of, as limited S67 
Reserve share capital, power to provide S 68 
— Unregistered company 
Contributories S 272 
Cumulative, provisions of Part IX S 276 
Meaning of S 270 andNl 
Winding up S 271 and N 1 
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COMPANIES ACT, 1913 - Unregistered company 
(contdJ 

Directions as to property S 275 
Power to stay or restrain proceeding S273 
Stay of suit S274 
Voluntary winding up Ss 203 to 220 
Application to Court to determine questioue 
arising S 216 and Notes 
Arrangement when binding on creditors 

S 215 and M 

Commencement of H 204 andN 1 
Company when may be wound up voluntarily 

S203 andNl 

Costs S217andNl 
Creditors’ voluntary winding up S 209 
Committee of inspection S209C 
Pinal meeting and diasolution H209H 
Meeting of creditors H209A andNl 

Provisions applicable S209 andNl 
Declaration of solvency K 207 
Distribution of property S 211 andN 1 
Efiect on status of company S 205 and N 1 
Members’ voluntary winding up S 208 
Final meeting and dissolution 

S208E andNl 

Notice of resolution S206 
Provisions applicable 8 210 
Bights of creditors and contributories -Saving of 

H 218 andNl 

Transfer of business or property to another 
company 8 208C and N 1 ; S 2091'" 

— Winding up 

Affidavit 8 245 

Avoidance oi attachment, distress or execution 
S232 andNl 

Avoidance of transfers made after commencement 
of S 227 and Notes 

Bankruptcy rules, applicability S 229 and N 1 
Companies Liquidation Account S 244B 
Damages against delinquent directors, etc. 

S 286 and Notes 


Amendment of petition B 235 N 9 

Auditor B235N10 

Joint trial S236N6 

Jurisdiction S 235 N 4 

Legal representative, liability of S 235 N 3 

Limitation for application S 235 andN6 

Misfeasance S 2 35 N 7 

Onus S236N8 

Persons liable S236 

power of Court to assess S 235 and-Notes 
Power of Court to grant relief in certain oases 

B 281 and Notes 

Promoters S235 &N10 
Bes judicata S 235 N 1 3 
Bigbt to appeal S 235 Nil 
Bight to costs S 235 N 12 
Share brokers S 235 N 10 
Debenture-holders, claim of S 229 N 2 
Director as creditor S 229 N 4 
Disclaimer of property S 230A & N 1 
Discretion of Court— Transfer after commence- 
ment of winding up S 227 &N4 


Dissolution of company— Power to declare as void 
S243&N1 


Documents of company— Disposal of S 242 
Documents of company, evidentiary value 


Documents of company— Inspection of 


S240cfcNl 


Falflfl evidence, penalty for S 288 
Falsification of accounts, penalty for 
Floating charge S 229 N 5 


S238 ^N; 


COMPANIES ACT, 1913 Winding up icm:dj 

Prauduleut preference 4* N 1 

Fraudulent ttansier 8 229 N 6 
Information as to pending liquidationg 8 244 
Insolvent company Kufea of ins^d’^ency Jaw t> 
apply B 229 and Kote^i 
Interest, right tn S 229 N 7 
Meetings of "reditorH :tnd o xitr buturie'* B 231) 
Mode^- of B 155 A' N I 
Penal pro\ihion3 B 23*^A ANi 
Prefeiential paynumlH B 230 A No‘e 
Wage'' and suhir’t B 230X2, 3 
Priority of debt^ 

Crown debts S 229 N 9 ; B 230 and N i 
Tiuat money B221)ND» 

Proof of debits B 22'^ and N 1 ; S 229 N 3 
Prosecution oi director, manager, ofilcer or mom" 
bor guilty oi offi*nce S ‘,'37 andN 1 
(,mc8tion oi title, power to decide B 229X8 
lieotihcation of register iS227N5 
Kules, power of High Cour i to make B 2 16 and X 1 
Secured creditors B 229 and X 1 1 
SePoff H 229X12 

Htay of suits and legal proceodin 's B 269 and XI 
Unclaimed dividends B244D 
Undistributed assets S 244B 
Unregistered company S 271 and X 1 
Void transferfi 

Alteration in status of members after com- 
mencement of winding up B 227 
Disposition of property after commencement o! 
winding up B 227 and N 1 to 3 
Transfer of shares after commencement of 
winding up S 227 
— Winding up by Court 

Absconding contributory, power to arrest S 197 
Adjustment of rights of contributories B 192 
Adoption of proceedings of voluntary winding up 

8 220 

Appeal from orders S 202 and Notes 
Appealable orders S 202 N 6, 7 
Court-fee S 202 N 2 
Forum S 202 N 3 
Limitation S 202 K 4 
Parties S202N5 
Be-hearing S 202 N 9 
Separate suit, if barred S 202 N 12 
Application for S 166 and N 1 
Collection and application of asHefcs 

H 184 and Notes 

Commencement of HI 68 andKl 
Committee of Inspection S 178A 
Conditions for S 162 and Notes 
Contingent creditor, petition by S 166 
Copy of order to Begistrar S 172 
Costs, power to order S 193 and N 1 
Dismissal of petition S 170 andN 1 
Dissolution of company S 194 andN J 
District Court, proceedings in S 164 and N 1 
Effect of order S 167 andN 1 
Stay of suit or proceeding against company 

S 171 and Koies 

Extra-ordinary powers of Courts Bs 195 to 202 
Grounds for S 162 and Notes 
Inability to pay debts S 162 and H 6 
Inability to pay debts — Company when deamad 
unable to pay S 163 and Notes 
Interim injunction restraining suit or proceeding 

S 169 andNl 

Just and equitable S 162 and N 7 
Official Liquidator — See : Official Liquidator 



TOPICAL 

COMPANIES ACT, 1913 Winding up by Court ! 

(cmtd,} I 

Order on contributory Conclusive S 190 i 

Orders— Rnlorcement by other CourfcB I 

S200 andNl ;B201 andNl | 
Orders— iintorcemeat of as decree H 199 andNl I 
Ordinary powers o! Court Ss 184 to 194 i 

Person suspected of having property of company ^ | 
Power to summon and examine S 195 and Notes t 
Power to exclude creditors not proving in time 

S191 I 

Power to make calie 8 187 i 

Power to order payment into bank 8 18B andN 1 | 
Power to order payment of debts by contributory ! 

S 186 and Notes * 

Power to require delivery of property 

8 185 and Notes 

Public examination of promoter, director or oJEficer 
of company 8 196 and Notes 
Beduct^on of members beyond legal minimum 

S 162 and N 5 

Begulation of account with Court 8 189 
Having of other proceedings 8 198 
Beitlement of list of contributories 8 184 andN4 
Special resolution S 1 62 and N 2 
Statutory report or meeting, default in 

S 162 and N 3 

Stay of suit or proceeding against company 

8 171 andN otes 

Leave of Court 8 171 N 2 to 5 
Powers of Court S l7l N 6 
Procoedin</s under 8. 345, Criminal ]\ C. 

S171N7 

Waiver 8 171 M3 

Stay of winding up proceedings 8 173 andN 1 
HuBpenaion of business S 162 andN 4 
Time to prove debts or claims 8 191 andN 1 
Transfer of proceed ings S 165 and N 1 
Who can apply 8 166 andNl 
Wishes of creditors and oontribu tones 

S174 andNl 

— Winding up subject to supervision of Court 

Ss 221 to 226 

Effect of petition for S 222 
Kfieet of supervision order 8 225 and N 1 
Power to order 8 221 and N 1 
Wishes of creditors and contributories S 223 
— Wrongfui withholding of property, penalty for 

8 282A 

COMPANIES (AMENDMENT) ACT* 1930 
— Ganeellation of certificates granted to auditors 8 3 
— Commencement of 81 
—Short title 8 1 

COMPANIES (FOREIGN INTERESTS) ACT, 
1918 

—Alteration in restriciive previsions and winding up 
84 

—Application of 8 3 
—British subject H *2 
— Definitions S 2 
— Bestriotive provision 8 2 
—Short title 8 1 
COMPANY 

— Belevant peovisions 

Administrator-Generars Act, 1913, Ss. 29 (3), 55 

Arbitration Act, 1940 

Bankers* Books Evidence Act, 1891, S. 2. 

Banking Companies (Inspection) Ordinance, 1946 
Buslnees Profits Tax Act, 2947, S. 2 (Company 
defined) 
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COMPANY —Relevant provisions (contdj 

Capital Issues (Continuance of Control) Act, 1947 
Civil Procedure Code (1908). 0. 29 (Suits by or 
against corporations) 

Coal Mines Provident Fund and Bonus Schemes 
Act, 1948, S. 11 (Priority of Provident Fund 
amount) 

Commercial Documents lilvidence Act, 1939, S, 3 
(Presumption as to genumenees of documents) 
Companies Act, 1913. 

Companies {Amendment) Act, 1930 
Companies (Foreign Interests) Act, 1918 
Co-operative Societies Act, 1912, 8. 48 (Applica- 
bility of Companies Act to registered societies) 
Cotton Ginning and Pressing Factories Act, 1925 
Electricity (Supply) Act, 1948, B. 80 ( Board a 
company) 

Essential Supplies (Temporary Powers) Act, 1946, 
S. 9 (Offence by company) 

Exoess Profits Tax Act, 1940, 8, 2 (8) (Company 
defined) 

Foreign Exchange Begulation Act, 1947, S. 18 
{Provisions aa to companies) 

Gandhi National Memorial Fund Donations 
(Companies) Act, 1948. 

Government of India Act, 1935, Bs, 113, 116; 

Seh. VII, List I, item 33. 

Income-tax Act, 1922, Bs. 2 (6), 4A, 58A 
Insurance Act, 1938, S. 17 (Insurance company, 
exemption from certain provisions of Companies 
Act) 

Land Acquisition Act, 1894, S. 3 and Part YIE 
Official Becretb Act, 1923, S. 15 (Offences by com- 
panies) 

Official Trustees Act, 1913, S. 14 (Entry of Official 
Trustee in books, whether notice of trust) 
Provincial Insolvency Act, 1920, 8. 8 
Railway Companies Act, 1895 
Registration Act, 1908, S. 17 (Shares and deben- 
tures, registration of) 

Registration of Transferred Companies Ordinance, 
1942 

Reserve Bank of India Act, 1934 
Securities Act, 1920, S. 4 (Death —Company) 
Specific Relief Act, 1877, Ss. 23, 27 (Specific per- 
formance of contract by or against company) 
Stamp Act, 1899, Art. 10 (Article of Association) ; 
xirt. 19 (Share Certificate); Art. 27 (Debenture) ; 
Art. 36 (Letter of allotment of shares) ; Art. 
(Memorandum of Association) ; Art. 59 (Share 
Warrant). 

Trade Unions Act, 1926, 8. 14 (Applicability of 
Act to registered trade union) 

Trusts Act, 1882, S. 88. 

COMPROMISE 

Si^e : Civil P.C,, 1908,0. 23, R. 3 ; 0. 32, B. 7. 

CONJUGAL RIGHTS* 

See ; Civil P. C., 1908, 0. 21, Br. 32 and 33. 

CONSIGNOR AND CONSIGNEE 
See (1) Bills of Lading Act, 1856, S. 1 ; (2) Cfontraot 
Act, 1872, a 151; (3) Railways Act, 1890, S.72 ; 
■(4) Sale of Goods Act, S. 39. 

CONSPIRACY 

See Penal Code, 1860, Ss. 120 A and 120B. 

CONSTITUTIONAL LAW 

-^Relevant pbovisions 

Elections Offences and Inquiries Act, 1920, 
Extra-Provincial Jurisdiction Act, 1947, 
Government of India Act, 1915. 
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CONSTITUTIONAL LAW—Relevant provisions 
(contd.) 

GovernmeEt of India Act, 1935. 

Government of India (Adaptation of Indian Laws) 
Order, 1937. 

Government of India (Adaptation of Indian Laws) 
Supplementary Order, 1937. 

India (Central Government and Legislature) Act, 
1946 

India (Provisional Constitutional) Order, 1947. 
India Provisional Constitution (Amendment) Order, 
1948. 

Indian Independence Act, 1947. 

Legislative Assembly (Deputy President’s Salary) 
Act, 1921. 

Legislative Assembly (President's Salary) Act, 1926, 
India (Miscellaneous Provisions) Act, 1944. 
Secretaries to Government Act, 1834. 

CONSTRUCTION OF STATUTES 
See Interpretation of Statutes. 

CONTEMPT OF COURT 
— Relevant provisions 
Contempt of Courts Act, 1926 
Criminal Procedure Code, 1898, Ss. 476 to 482 
Penal Code, 1860, Ss. 172 to 190 ; S. 228 
Presidency- Small Cause Courts Act, 1882, Ss. 87 
and 88 

Presidency Towns Insolvency Act, 1909, Ss. 6, 90 
CONTEMPT OF COURTS ACT, 1926 
—Apology S3N2 
-r- Appeal S 2 N 4 

—Chief Court, power of S 2 andN 5 
—Commencement of Si 
—Contempt of Court, what amounts to SIRS 
— Eztent of Si 

—High Court, cognisance by S 2 andN6 

— Jurisdiction of Courts S 1 N 2 
—Limit of punishment S 3 and Notes 

— Object of Pre; SlNl 
—Practice and procedure S 2 N2 
—Short title S 1 

— Subordinate Cour t S 2 N 3 

—Superior Court, power to punish S 2 and Notes 

CONTINGENT BEQUEST 
See (1) Succession Act, 1925, S. Ill ; (2) T.J P. Act, 
1882, Ss. 21 to 26. 

CONTINUANCE OF LEGAL PROCEEDINGS 
ACT, 1948 
—Appointed day S 2 
—Continuance of legal proceedings S 3 
Exclusion of time S 4 
—Object of Pre 
—Repeal S 5 
—Short title and extent S 
CONTINUING EASEMENTS 
See Easements Act, Sg. 5 and 13 (d). 
CONTINUING GUARANTEE 
See Contract Act, 1872, Ss. 129 and 130, 
CONTINUING WRONG 
See Limitation Act, 1908, S. 23. 

CONTRACT 
—Relevant provisions 

Apprentices Act, 1850, Ss. 8 to 11 
Arbitration Act, 1940, S. 3 (Arbitration agreement 
defined) 

Cantonments Aot, 1924, Chapter VII (Contracts 
by Cantonment Board) 


CONTRACT —Relevant provisions fc ntd,J 

Children (Pledging of Lab^url Act, 193.1, S. 3 
(Agreement to pledge labour oi child void.) 

Civil Procedure Code, 1908, S 20 (Sint on c:)ntract) 
Companies Act, 1913. Sn S8 to 911) (Contracts by 
company.) 

Contract Act, 1872. 

Dangerous Drugs Act 1930, S, 37 (P.iuho duty.) 
Evidence Act, 1872, Ss. 91, 92 (Oral ovidfmoa | 
Foreign Exchange Kcgulation Act, 1917, B. 21 
(Contracts in evasion of the Act.) 

Guardians and Wards Act, 1890, Sj. 27, 29, 30. 
Imperial Bank of India Act, 1920, S. 21 (Form of 
contracts.) 

Legal Practitioners (Feei) Act, 192G, S, I (Right 
to sue for fees.) 

Limitation Aot, 1908, S. 11 (Foreign contract.) 
Minimum Wages Act, 1948, H. 25 (Contracting out.) 
Negotiable Instrumonta Act. 1881 
Partnership Act, 1932. 

Penal Code, 1860, S. 491 i Breach o! contract.) 
Railways Act, 1890, S. 72 (Liability of railway 
bailee.) 

Sale of Goods Act, 1930. 

Securities Act, 1920, S. 4 (Right of survivors of 
joint or several payees ) 

Specific Relief Aot, 1877 

Stamp Aot, 1899, Art. 5 (Agreement) 

Transfer of Property Aot, 1882, B. 4 
Workmen’s Compensation Aot, 1923, S. 17* 

CONTRACT ACT, 1872 
— Acceptance of proposal 
Absolute, must be ST 
Acceptance with variation S 7 N 2 
Communication of S3 and N 1 • 
Communiclition, when complete S 4 and N 2 
Counter proposal S 7 N 3 
Defined S 2 (b) and N 1 
Express or implied S 9 and N 1 
Manner of S7andN4 

Performing condition or receiving coiHideration 

SS andNl 

Revocation of S 5 and N 1 
Unconditional S 7 N I 
—Agency Ch X 

Consideration for S185 andNl 
Termination ot-^See : Termination of agency 
— Agent 

Appointment of another agent Ss 194 and 195 
Authority of— See : Authority of agent. 

Broker S182N2 
Commission agent S 182 N 4 
Compensation for injury caused by principal’s neg- 
lect or want of skill S 225 
Consideration to create agency B 185 and N I 
Criniinal aot by S 224 

Dealing on his own account — Rights of principal 
S215 andNl ;S216 andNl 
Defined S 182 andNl 
Del credere agent B 182 N 3 
Delegation of duty S 190 andN 1 
Duty in conducting principal’s business 

S211 andNl 

Duty to account S 213 andN 1 
Duty to communicate S 214 andNl 
Duty to pay sums received for principal 

S218 andNl 

Guardian of minor S 182 N 6 

Illustrative cases S 182 N 7 

Legal representative, liability of S 213 N 2 

Lien of S 217 and N 1 ; S 221 and N I 

Manager of Joint Hindu family B 182 N 6 
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CONTRACT ACT, 1872-~-Agent (cofitd.) 

Mercantile agent, pledge by S 178 and Notes* 
Notice to, effect of S 229 and N i 
Pakka adatia and oufcoha adatia S 182 N 3 
Eemuneration —Misconducted business 

vS 220 andN 1 

Remuneration— When becomes due S219 andNl 
Right to be indemnided against acts done in good 
faith S223 andNl 

Eight to bo indemnified against lawful acts 

S 222 andNl 

Skill and diligence required from S 212 andN 1 
Sub-agent — See : Sub-agent 
Suit for accounts S 213 N 3, 4 
Termination of agency — See : Termination of 
agency* 

Who may be S 184 and N 1 
Who may employ S 183 andN 1 
— Agreement 

Contract, agreement when S 10 and Notes 
Defined S 2(e) andNl 
Void agreement S 2 (g) and N 1 
—Agreement without conisderation S 25 and Notes 
Agreement in writing * registered and made on 
account of natural love S 25 and No 
Compromise and forbearance S 2aN2 
Gift S 25 andN 11 
Negotiable instruments S 25 N 4 
Promise to compensate for something done 

S 25 andN 8, 9 

Promise to pay time barred debt: S 25 andN 6, 7, 10 
Transfer of immovable property S 25 N 3 
Void S 25 and Notes 

—Alteration of document S 62N9 
— Alternative promise, one branch being illegal 

S58 andNl 

— Anticipatory breach of contract S 39 and Notes 
Compensation S 73 N 3 
Compensation for breach S 39 N 8 
Contract of set vice S 39 N 7 
Disabling oneself from performance 

S39 andNl, 2 

Mn its entirety’ S39N3 
Promisor’s insolvency S 39 N 6 
*Pufc an end to the contract’ S 39 N 4 
Rescission— Plaintifi’s default S 39 N 9 
Refusal to perform 8 39 
Restitution 8 39 N 10 
Waiver S39N5 

—Applicability and scope Pre N 1 

—Appropriation of payments Ss 59 to 61 
Appropriation to save limitation S 60 N 9 
Creditor’s right 
Proof of intention S 60N8 
Be-appropriation B60N7 
Creditor’s right to appropriate S 60 andN 1, 2 
Circumstances indicating particular appropria- 
tion B 60 N 5 

Mode of appropriation S 60 N 6 
Recovery barred by law B 60N4 
Distinct debts — Payment by debtor for discharge 
of particular debt S 59 andNl 
When neither party appropriates S 61 andN 1 
—Arbitration, agreement to refer to S 28 andN 5 
—Authority of agent 

Emergency, authority in S 189 andNl 
Express authority S 187 andNl 
Express or implied S 186 andN 1 
Extent of B 188 andNl 
Implied authority S 187 andN 1 
Revocation of — See : Termination of agency. 


CONTRACT ACT, 1872 fcontd) 

— Bailee 

Act inconsistent with conditions of bailment 

B 15-J andNl 

Care to be taken by S 151;Ss 151 152 N 1 

Common carriers by sea B 1 5 IX B 152 K 2 
Death of S 162 
Defined S 148 andNl 
Delivery to B 149 and N 1 
Inn-keeper’s liability Ss 151 & 152 N 4 
Liability for loss S 152; Ss 151 & 132 Nl, 3 
Lien of S 170 andNl 
Mixture with bailor’s consent S 153 
Mixture without bailor’s consent Ss 156,157 
Negligence of servant Ss 151 & 152 N 3 
Railway company Ss 151 & 152 N 3 
Return of goods B 160 andN 1; S 161 andN 1 
Bpecial contract Ss 151 & 152 N 7 
Unauthorised use S 154 andN 1 
— Bailment Ch IK 

Bailee’s act inconsistent uvith^conditions of bail- 
ment S 153 and N 1 
Bailee’s lien S 170 and N 3 
Bailor : see Bailor 
Defined S 148 and N 1 
Delivery to bailee S 149 and N 1 
Finder of goods, right of S 168 and N 1; S 169 
General lien B 171 and Notes 
Gratuitous bailment, termination of B 162 andNl 
Joint owners by B 165 andNl 
Restoration of goods lent gratuitously B 1-59 
Suit against wrongdoer B 180 andN 1 

Apportionment of relief or compensation obtained 

S181 

Termination of S 153 and N I 
— Bailor 

Death of S 162 

Defined S 148 andNl 

Duty to disclose faults in< goods S 150 

Increase as profit from goods, right to 

B163 andNl 

Necessary expenses, payment of S 158 
Re-delivery to bailor without title S 166 andNl 
Responsibility of B 164 
Third person claiming goods, right of S 167 
— Ghampertous agreements Ss 19B and 19C (CP) 
Defined S 19B (CP) 

Maintainer, defined S 19B (CP) 

Power to set aside S 190 (OP) 

Void, agreement whether S 23 N 14 
— Coercion 

Act forbidden B 15N1 
Consent caused by B 14 > 

Defined B 15 andN 5 
Detention of property B 15N3 
Evidence as to B 15 N 4 
Payment made or thing delivered under 

S72 andNl, 4 

Prejudice S15N6 
— Commencement of B 1 
— Compensation for breach S 7 3 

Anticipatory breach o£ contract S 73 N 3 
Applicability of S. 73 S 73N 1 
Breach of contract S 73N 2 
Breach of promise of marriage S 73N 12 
Compromise decree B 7 3 N 1 4 
Contingent contract S 73 N 16 
Contract of lease S73N15 
Contract of service S 73N 13 
Date when damages became due S 73N 22 
Default of plaintiS S73N20 
Defences to suit for S 73N24 
I Interest as damages S 73 N 9 
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CONTRACT ACT, 1872— Compensation for breach 
(contd.) 

laterest on damages 8 73 N 10 

Tjoss or damage natnsallj arising S 73 Rnd\ IS 

Measure of damages S 73 N 4: 

Mitigating iosE >S 73 and N 26 
Nominal damages S 73 N 7 
Penalty and liquidated damages : Sej i enaity and 
liquidated damages 

Proof of damages S73N21 { 

(^jasi contract S 73 and N 23 
iiemote damage S 73 and N 19 
Sale of goods S73N5 
Sale of Immovable property S 73 N 6, 17 
Special damages S 73 N 8 
Sait for specific performance S 73X23 
-—Compensation, person rescinding contract, right to 

S75 andXi 

—Competency to contract S 11 and Notes 
Person H 11 NIB 
Personal disqualifications BUNS 
— Coneent 

3>efin0d B 13 and N 1 
Essential for contract B 10 andN 7 
P'ree : See Free consent 
— Consideration 

Agency, contract of B 185 and K 1 
Agreement without : See Agreement without con- 
sideration 

At the desire of promisor S 2 (d)X 1 
Benedt of promisor S2 {d)N2 
Compromise as B 2 (d) N 4 
Co-promisors S 2 (d) N *3 ; 

Defined S 2 (d) and Notes 

Essentials S2{cl)N6 

Evidence h2{d)N7 

Forbearance B 2 (d) N S 

Future promise S 2 (d) X 9 

Inadequacy of B 16N4; 8 19X3, >>25 andN 12 

Past B2(a)Nll 

Btranger to contract — Bight to sue B 2 (d)N12 
Subscription, promise to pay 8 2 (d) N 10 
Third party, proceeding from 8 2 {d)K 3 
Unlawful ; See Unlawful object or consideration 
Valid consideration B2(d)N13 
—Contingent contract 

Compensation for breach B 7EN 16 
Contingent on event not happening S33 andN 1 
Contingent on future conduct of living person 

S34 andNl 

Contingent on happening or not happening of 
event within time fixed S35 and Hi 
Contingent on impossible event B36 
Defined S3l»andNi 
Enforcement of 8 32 and H 1 
Event becoming impossible Sa 32, 33 
— Contract 

Construction of B 10 N 1 
Defined S 2 (h) and N 1 
Essentials of B 10 
Evidence to establish S lOK 3 
Formalities 8 10 N 4 
—Contract becoming void S2 (j) and HI 
- — Contract of guarantee 

Concealment, obtained by B 143 and H 1 
Conditional on another person joining as surety 

S144 

Continuing guarantee S 129 andH 1 
Death of surety SISlandHl ^ 

Consideration for guarantee S 127 and N 1 
Contract between two principal debtors inter se 

8 132 andNl 

Creditor S126 
Defined 8 126 and HI to 3 


CONTRACT ACT, 1872 - Contract of giuiaritcc 

( contd. i 

0u arantoo ioi hoiie^iv i26N5 
Limitation 8126X8 
Mifreprefcontation, ootmned hr ^ Hi 
Oral or written S 126 and X 4 
Principal debtor defined S 126 
Proof 8126X7^ 
lievocation ot 8 130 ami \ 1 
Surety : Si r Surety 
— Concracs of indemnity 

Definod 8 124 and Hi, 2 
I 6ch t rge of H i 2 4 X* 6 
Effect 8124XH 
implied 8124X3 

Indemnity- holder rights i»f s 125 nndX I 
Limhation B 124 X 7 
8uit on S 124X5 
--Contracts through agent 

Agent exceeding auihoi ily 227 and X 1 ; 

8 228 ami XI 

Agent baling inten'st in contract S2J0\2 
Agent not disclosing hii character as i 'ent — 
Rights of parties S 231 andX 1 
Agent personally liable lligbi of person dealing 

8 233 and XI 

Agent supposed to he principal 8 232 andX 1 
Agent whether can personally enforce or bo por- 
aonaliy bound 8 230 and Notes 
Enforcement and consequences of 8 226 and X 1 
Fraud or misrepresentation by agent 

8 238 andNl 

Person falsely coutraoimg as agent B 236 andN 1 
Principal inducing belief that agent’s; unauthorised 
acts were authorised B 2*47 and X 1 
Person inducing belief that principal only ,mII be 
liable or vice versa —Effect B 234 
Pretended agent, liability of 8 235 and X 1 
Principal residing abroad 8 230 X 4 
Undisolosed principal s 230 anlN5 
When principal cannot be enod— AgentX imbiiity 

S 230 aiidX t> 

— Extent of 8 1 and X 1 
— Finder of goods, respODBibihty of 8 71 
—Finder of goods, right of Bs 368. 169 
— Fraud 

Act declared to be fraudulent 817 iirul X 6 
Act fitted to deceive B 17 and X 5 
Active concealment of fact 8 17 and X 3 
Defined S 17 and Notes 
Mere silence S 17 andX 7 
Plea of 819X9 

Promise made without intention of performtn ^ 

H17 andX 4 

Proof of B17Xb 

Suggestion of fact not true 8 17 and X 2 
— Free consent 
Defined S 14 
Essentials B 14 X I 
Evidence 8 14X2 
Form of pleadings s 1 4 X 5 
—Illustrations to sections Pre X 2 
—Impossibility of performance 

Act becoming impossible S 5G and X 2 
Act becoming unlawful 8 66 andN 3 
Agreeraent to do impo'^sible act 8 56 and X 1 
Promisor knowing act to be impoesifale or unlawful 

8 56 andN 4 

Refund and compensation 8 56 N 4 
— Interpretation clause H 2 and Notes 
—Interpretation of the Act Pre X 3 
— Joint promisees 

Devolution of joint rights 8 45 and X 1, 4 
Discharge by one 8 45X2 
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CONTRACT ACT, 1872 ^ -Joint promisees fc . CONTRACT ACT, 1872 —Novation 


Pisftnership S45 Nd 

Performance of promise dunng joint lives 

8 45N3 

— Joint promisorg S 48 N 2 

Accord and eatisfaction bj one 8 48N9 
Any one may he compelled to perform contract 

S 43 and Notes 

Co-heirs of a promisor S 48 N 4 
Co-judgment-debtors, release of one S44N4 
Go' mortgagors, release of one S 44 X 2 
Contribution S14N6 
Contribution between 8 43 andN S 
Co-tenants S43N5 

Devolution of joint liabilities 8 42 and N1 | 

Joint and several liability S 43 and Notes j 

Joint decree for costs 8 43 N 10 5 

J lint tort-feasors 8 43 N 7 ! 

Partners 8 43N6 

lielease of one, eflec!; 844 and Nuie^ 

Separate suits against 8 43N.> 

Agent’s lien 817iandN6H 
Attorney’s lien 8 171 andN 5 
Bailee’s lien 8 170 and N 1 
Banker’s lien 8171 and N 2 
Factoi'^s lieu 8l7laadN3 
General lien 8 171 andN 1 I 

Wharfinger’s lien 8171 and X 4 
— Lanatic | 

Borden of proof S 12 N 2 

Competency to coiitraei 811 and X 9 | 

Lucid intervals 8 12 N 3 
Person of sound mind 8 12 and Notefe 
Unsounduess of mind 812X1 
-^Marriage 

Agreement in restraint of 8 26 andX 1 
Breach of contract— Damages 8 73 N 12; 8 74 N 14 

— Minor 

Burden of proof 8 11 N 7 
Competency to contract 8 11 andX 1, 2 
Estoppel 811N5 
Guardian, powers of 811X4 
‘Law to which he is subject’ 8 liX 6 , 

Minor and adult 8 llN 12 I 

Ratification S 11 N 10 1 

Eesfeitution 8 11 Nil ! 

Transfer in favour of 8 11 X 3 
—Misrepresentation, defined 8 18 and Notes 
— Mistake 

Mistake of fact 8 20 X 2; 8 72 N 2 
Efiect on agreement 8 20 and N 1 
Erroneous opinion as to value 8 20 
Mistake of law 8 72N3 
Payment made or thing delivered under 

S72 andNlto8 

- Xecessaiies 

Alienation by guardian for b 6S X 5 
interest on value of 8 68 K 3 
of 8 68K2 

Proof of necessity S 68X 4 
Reimbursement for necessaries supplied 

S68 andNl 

— Noii'gratuitous act, obligation of person enjoying 
benefit of 8 70 and Notes 
Compensation 8 70 N 6 
Enjoying benefit S 70 N 5 
For another 8 70 X 3 
^^LawfuUy does anything” 8 70X3 
Not intending to do gratuitously 8 70N4 
Quantum meruit B70X7 
—Novation S 62 

Agreement o? parties 8 62 X 1 


Agreement to gubstitute in future 8 62 X (> 
Alteration of documents S 02 N 9 
Breach of original contract 8 62 N 6 
Burden of proof S 62N 11 
Consideration 8 62 N 10 
Cross contracts S 62 8 4 
lilfiect on original contract 8 62 and X 2 
Invalid novation S 62 N 7 
Limitation 8 62X12 

Original consideration, falling back upon S 62 X b 
Substitution of new party 

— Obligations resembling those created by eontract 
Compensation for failure to discharge 

8 73 andN 25 

— Offer of performance 8 38 
Conditions of 8 38 
Refusal to accept 8 38 andX 8 
— Penalty and liquidated damages 

Bail-bond, recognizance, etc. S 74 andN 9 
Breac’u of promise of marriage B 74N 14 
Chit fund S74N17 
Compound i ntsrest 8 74 K 4 
Compromise decree 8 74X16 
Deposit, forfeiture of 8 74X12 
Enhanced rate of interest 8 74 andX 2, 3 
Exhorbitant rate of interest B 74X 7 
Forfeiture of salary S 74X 13 
Hire-purch ase agreement 8 74X11 
In‘italments 8 74 X 10 
Interest payable if principal not duly paid 

Bf4N5 

Landlord and tenant S 74N18 

Penal stipulations 8 74 N 19 

Pledge 8 74X15 

Reasonable compensation S74N8 

Reduced rate of interest on punctual paymeBi 

B74XS 

Right to receive on breach of contract 

S 74 and Notes 

— Performance of contract 

Acceptance of satisfaction by promisee 

863 aDdX5 

Alteration, novation or rescission of contract 

B 62 and Notes 

Composition with creditorfl 8 63 N 8 
Joint promisees : see -Toint promisees 
Joint promisors ; see Joint promisors 
Legal representative, bound by promise 

8 37 andX 1 

Neglect or refusal to afford facilities for 

8 67 andX 1 

Ofier of performance : see Offer of performaB^^e 
I^arties to perform S37 andXi 
Performance by third ^rson S 41 and X 1 
Persona by whom promise to be performed 

8 40 andNl 

Promisee may dispense with or remit 

S 63 andX 1 to B 

Composition with creditors 8 63 X 8 
Consideration 8 63 N 6 
Evidence 8 63 X 7 
Extension of time 8 63X4 
Reciprocal promises ; see Reciprocal promises 
Refusal to perform or disabling oneself from per* 
formance : see Anticipatory breach of contract 
Time and place of : se? Time and place of per* 
formance 

— Pledge Ss 172 to 179 
Defined 8 172 andX 1 
Mercantile agent, by S 178 and Notes 
Pawnee 

Defined S 172 andX 1 
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Extra* ordinary expenses incurred S17o 
Other debt or promise, retaiumg for 

Bm andNi 

Bight of retainer B 173 
Pawnee’s rights on default by pawner 

8176 andNl 

Pawner having limited interest S 179 andNl 
Person in possession under voidable contract, by 

S178A andNl 

Right to redeem S 177 andNl 
Sale of goods pledged S 176 andN 1 
Subsequent advances S 174 
Suit on debt S 176 andN 1 
—Principal — See Agent 
—Promise 

Go'piomisois, consideration to one S2 (d)N5 
Defined S2(b) andNl 
Promisee S 2 (c) 

Promisor S2 (c) 

Reciprocal promises S 2 (f) 

—Proposal 

Acceptance S 2 (b) 

Acceptance of S3 andN 1 
Communication, when complete S 4 andN 2 
Communication of S S and N 1 
Communication of — When complete S 4 andNl 
Defined S 2 (a) andN 1 
Express S 9 andNl 
Implied S 9 andNl 

Revocation of communication when complete S 4 
Revocation of— Defined S 3 
Revocation of proposals and acceptances 

So andNl 

— Quantum meruit S70N7;S73N18 
—Quasi contracts Ss 68 to 72 
— Ratification 

Acts done without authority S 196 N 2 
Acts which cannot be ratified S 198N 5 
Effect of S 196 andN 3 
Election to ratify or disown S196 
Essentials of S 196N 1 

Express or implied S 197 andNl 1 

Injury to third person S 200 and N 1 i 

Knowledge of facts S 198 and N 1 i 

Minor, contract by S IIN 10 
Quondam minor, by S196N4 I 

Unauthorised act forming part of a transaction i 

S199 and N1 ! 

—Reciprocal promises 

Default in performance of first promise 

S 54 and Notes 

One party preventing other from performing 

S63 andNl 

Order of performance S 52 andNl 
Promisee ready and willing to perform 

S 51 andNl, 3,4 

Simultaneous performance S 51 N 2 
To do legal and illegal things S 57 andNl 
— "Re*imbursemenfc of person paying money due by 
another S 69 and Notes 
Bona fide payments S 69N 14 
Bound by law to pay S 69 N 16 
Oo- sharers S69N7 
Decree-holder S69N8 
Interested in payment S 69 N 3 
Joint liability S 69 N 10 
Landlord and tenant S69N5 
Limitation S69N18 

Money paid to save mortgaged property S 69Nli 
Payment S 69 N 17 

Payment made to raise wrongful attachment 

S89N9 
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person paying money due by another fccn:('j5 i 
Person in wrongful poose-.'-ion S 09 N 12 
Purchaser of property S G9 N t 
Reversioner S69NG 
Suit for contribution S 60 K 2 
Voluntary payment S 69 X 15 
— Relations regembling those created bv t'ontract 

Ch V; 3=1 (>:i to 72 

—Restraint of legal proceedings, agreement in 

S 28 and Note 3 

Agreement restraining enforcement of rights 

S 28 N ! 

Arbitration, agreement to refer S 28 and X' 5 
Jurisdiction, agreement affecting S 28 X 2 
Limitation, agreement affecting S 28 N 3 
— Restraint of marriage, agreement in H 26 and X l 
— Restraint of trade, agreement in S 27 and X' 1 
Mutual benefit, agreement for B 27 N 2 
Sale of good-will S 27 N 4 
Service contracts B 27 N 3 
— Revocation of proposal 

Communication of S3 andX I 
Communication when complete B 1 
How made B 6 and N 1 
When may be made B 5 andN 1 
— Short title S 1 

— Stranger to contract 

Right to sue B2(d)X12 
— Sub-agent 

Agents, responsibility for S 102 X 1 
Appointment without authority B 193 
Defined S191 

Person appointed by agent having authority to 
name another person B 194 and N I 
Representation of principal by B 192 andN 1 
Responsible to agent B 192 and N 1 
Termination of authority B 210 
When cannot be appointed B 190 andX 1 
—Surety 

Agreement to indemnify B 23 X 2 1 
Burden of proof B 128 X 10 
Co-surcties — Bound in different sums 

S 147 and N 1 

Co-sureties — Contribution S 14G andN 1 

Co-Bureties — Release of one 

Debt unenforceable against principal debtor 

B 128 N f 

Defined S 126 
Discharge of Ss 133 to 139 
Discharge of — Act or omission of creditor im- 
pairing surety’s remedy S 139 andN 1 
Discharge of — Composition by creditor with prin- 
cipal debtor S 135 and N 1, 2 
Discharge of - Contract with third person to give 
time S 136 

Discharge of — Creditor agreeing not to sue prin- 
cipal debtor B 135 andN 1 
Discharge of — Creditor giving time to principal 
debtor S 135 andN 3 

Discharge of — Mere forbearance to sue principal 
debtor B 137 andNl 

Discharge of — Omission to sue principal debtor 
within limitation B 134 N 3 
Discharge of — Release or discharge of principal 
debtor B 134 andNl, 2 

Discharge of surety by variance in terms of contract 

S 133 and Notes 

Implied promise to indemnify surety 

S145 andNl 

J oint family— Son’s liability B 128 N 6 
Liability co-extensive with principal debtor 

B128 andNl 

Liability of S 123 and Notes 
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Liability— Special contract S 128 andN 8 
Limitation S 128 Nil 

Bights on payment or performance S 140 andN 1 
Right to securities H 141 andN 1 
Suit against Sr28N9 
Surety becoming principal debtor S 126 N 6 
Surety bond to Court S 128 N 7 
Surety for limited amount S 128 N 5 
Surety for minors S 128 N 3 
•—Tender S 38 and Notes 
Abie and willing S 38 N 5 
Joint-promisees S38N7 
Reasonable opportunity of inspection S38N6 
Tender in part S 38 N 3 
Unconditional S 38 N 4 
Waiver of S38N9 
— Termination of agency 

Agent having interest in subject-matter 

S202 andNl 

Compensation for termination before time fixed 
' S 205 andNl 

Death or insanity of principal— Duty of agent 

S 209 andNl 

Modes of S 201 andNl 

Notice of revocation or renunciation 

S206 andNl 

Renunciation by agent S201 
Express or implied S 207 andN 1 
Revocation of authority S 203 andN 1 
Authority partly exercised S 204 
Express or implied S 207 and N 1 
Sub-agent S 210 
When takes efieot S208 andNl 
— Tirne and place of performance 

Day of performance specified S 47 andNl; 

B 48 andNl i 

Performance in manner and at time prescribed or | 
sanctioned by promisee 8 50 andNl 
Place of performance S 48 and N 1; S 49 andN 1 

Reasonable time S 46 and N 1 
—Time as essence of contract 

Acceptance of performance after time fixed 

S55 andN8 

Agreement to lease S 55 N 7 i 

Extension of time S 55N4 ’ 

Intention of parties S 55 andN 1 
Mercantile contracts S55N6 
Sale of land B55N5 

Time when essence of contract S 55 and N 2, 3 
— Uncertainty, agreement void for 8 29 andNl 
—Undue influence 

Burden of proof S 16 Nil 
By third party S 16N7 
Consent caused by 814 
Defined 8 16 and Notes 
Fear of punishment 8 16 N 15 
Fiduciary relationship 8 16 N 13 
High rate of interest S 16N 12 
Inadequacy of consideration S 16N 4 
Mental incapacity B16N14 
Pardanaahin lady S 16N 16 
Plea and proof of f 8 19AN3 
Position to dominate S 16 N 9 
Presumption B16N6 
Previous indebtedness 8 16 N 5 
Proof 816N3 
Relations 8 16 NS 
CJnconscionable bargain S 16K 17 
Unfair advantage 8 16 N 10 
Who can plead 8 1 6 N 2 
—Unlawful object or consideration 
Adoption o^'^ntracts S 23N 19 


INDEX 8971 

CONTRACT ACT, 1872— Unlawful object or consi- 
deration (contd.) 

Agreement against bidding S 23 N 27 
Agreement between client and pleader 8 23 N 25 
Agreement creating interest against duty 

8 23 N 24 

Agreement to indemnify surety S 23N 21 
Benami transactions S 23 N 26 
Champerty and maintenance S 23 N 14 
Consideration or object unlawful in part 

S 24 and Notes 

Contract of agency 8 23 N 33 

Defeat the provisions of any law S 23 N 7, 8 

Distinct covenants, severability 8 24N2 

Effect on agreement 8 23 and Notes 

Excise contracts 8 23 N 4 

Forbidden by law 8 23 N 3, 6 

Fraudulent agreements S 23 N 9 

Immoral agreements S 23N 11 

Injury to person or property of another S 23N 10 

Interference with course of justice 8 23 N 23 

Lease of Government tolls and ferry S 23N5 

Marriage contracts 8 23 N 16 

Monopoly S23N28 

Mortgage transaction, part of consideration un- 
lawful S24N3 

Office brocage contracts 8 23 N 22 
Partly lawful and partly lunlawful 8 24 and Notes 
Partnership 8 23 N 34 
Past and future co-habitation S 23 N 17 
Prostitution 8 23 N 18 
Public policy, opposed to 8 23N 12, 13, 31 
Religious purposes 8 23 N 20 
Restraint on trade S 23 N 29 
Slavery bond 8 23 N 30 
Stifiing prosecution 8 23 N 15 
— Void agreement 

Agreement for unlawful object or consideration 

S 23 and Notes 

Agreement in restraint of legal proceedings 

S 28 and Notes 

Agreement in restraint of marriage 8 26 andNl 
Agreement in restraint of trade S 27 and Notes 
Agreement without consideration S 25 and Notes 
Uncertain agreement 8 29 andN 1 
Unlawful object or consideration : See Unlawful 
object or consideration 
Wagering agreements 8 30 and Notes 
— Yoid contract 

Enforceability S 23 N 32 

— Yoid, contract becoming, or agreement discovered to 
be 8 65 

Advantage received 8 65N 5 
Becomes void S 65 N 4 
Compensation S 65 N 6 
Contract void ab initio 8 65N 2 
Discovered to be void S 65 N 2 ; 

Limitation S65N7 

Restoration of benefit received 8 65 andN 5 
— Yoidable contract S 2 (ii) andNl; 8 19 and Notes 
Consent caused by coercion, fraud tOr misrepre- 
sentation 8 19 »and N 2 

Consent caused by undue influence 

8 19 A andNl 

Limitation for avoiding 8 19A N 4 
Who can avoid 8 19A N 2 
Exception 8 19 andN 4 
Explanation S 19 andN 5 
Inadequacy of consideration 8 19 N 3 
Mode of communicating or revoking rescission 

8 66 

Plea of fraud S19N9 
Remedies S19N7 
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CONTRACT ACT, 1872 — Voidable contract 
( cmid. ) 

Eestoration of benefit on rescisaion: SCl and Notes 
Cootract by minor or guardian S 61 X '2 
Option to rescind S 64 N 3 
Who can avoid S 19N 6 
— Wagering agreements 30 and Notes- 
Collateral agreements H30N;i 
Evidence and proof vS 30 \ o 
Horee-raemg S 30 
Lottery S 30 

So4 relating to recovery of deposit, winnings or 
losEes S30N4 
Void SSOaudNl 
Wager and spacuktion S 30 N 2 

CONTRIBUTION 

Sea jl) Contract Act, lb72, Ss. 43, 09, 70, 146 

(2) T. P. Act, 1882, Sa. 82 and 95 

(3) Tenst Act, 1882, 27 

CONTRIBUTORY LIABILITY 
See Companies Act, 1913, S. 158 
CONTROL OF SHIPPING ACT, 1947 
See also under SHIPPING 
— Oommencernent of SI 
— Duration S 1 
—-Extent of HI 

— Information, power to call for S 7 
— Interpretafiion-elause S 2 
Licences S3 
— Master vS 2 (a) 

—Object Pre 
— Owner B 2 (b) 

—Owner, defined S 2 
—Passenger S 2 (a) 

—Passenger, defined S 2 
— Penalties and procedure S 8 
— Port-clearance without production of licence S 4 
—Power of Shipping Authority to give directions S 5 
—Rules, power to make S 9 
—Ship S 2 (d) 

— Ship, defined B 2 
— Shipping authority S 2 (e) 

Power to call for information S 7 
Power to give directions S 5 
—Shipping rates, power to fix B 6 
—Short title S 1 

CONVEYANCE 

Bee (1) Conveyance of Land Act, 1854 

(2) Specific Relief Act, 1877, Ss 14, 15, 16 

(3) Stamp Act, 1899, S. 2 (10), Sch. I, Art. 23 

(4) T. P. Act, 1882, Ss. 8 and 14 

CONVEYANCE OF LAND ACT, 1854 
—Applicability S 18 
— Bona fide purchaser S 17 
—Commissioners to take acknowledgments B 7 
—Contingent estates without trustees to preserve B 13 
—Conveyance by simple deed S 14 
— Conveyance operating fcortiously S 15 
—Deed by married woman, when to take effect S 10 
—Disposal or enlargement of estate by tenant-in-tail 
or other owner of estate of inhe ritance S 2 
— Examination of married woman S 8 
— Execution of deeds by married woman S 5 
—Lunatic husband S 6 

—Married woman, power to dispose of estate S 3 
— ‘Memorandum of acknowledgment S 9 
—Money subject to be invested in land S 4 
—Object of Pre 

— Presumption as to due acknowledgment S 11 
— Saving of married woman’s power of alienation S 12 


CO-OPERATIVE SOCIEiiEH ACT :912 

—COGNATE PBOVISIONB 
Arbitration Act, ]9i0 
Companies Act, 1913 
Societips Begktration ■\rt, 

Trade Nnion^' Act 1926, h. It 

— Address of society H 15 

— Amendment of by-laws H 11 

Attachment before award H42A (C.P.; 

— Attachment of shares S 2 1 and N I 
— Audit S 17 andNl 
—Body corporate, society H and N I 
—Books of Society— Proof of entry hi ^ 26 andN i 

— IJorrowing-, restrict’oris on ^ 30 
By -laws B 2 (a) 

Cancellation of registration s to 
Effect of H41 

-Charge on interest of member 20 and N 1 
— Committee B 2 (b) 

— Companies Act, 1913— Applicahiity of H 48 
— Compromise and arrangement liahilitiw of socie* 
ties H 42B (C. V.) 

Termination of S 42C (C.P.) 

—Contribution to charitable purposes ^34 
— '‘Co-operative”, prohibition of use of word H 47 
Copy of Act, rules and by-laws H 16 
— Deductions from salary H28A (U. P.) 

— Definitions S 2 

—Dissolution of Bociety S 39 andN I 
—Exemption of registered societies from provisions of 
the Aot S 4G 
—Extent, of Si 

— Funds, distribution by way of profit B 33 andN 1 
— Income-tax exemption from S 28 andN 1 
— Insolvency of member B 21 
— Inspection of books by Registrar H 36 
— Inquiry by Registrar S 35 
Costs Ss 37, 38 
— Investment of funds S32 
— Loans^ restrictions on S 29 and N 1 
—Member S 2 (c) and N 1 

Death of member — Liability ol estate 

H 24 andN 1 

Death of member, transfer ^f intere&t 

S 22 and N 1 

Exercise of rights before payment S 12 
Limited liability — Restrictions on interest- of 
members B 5 

Past member, liability of H 23 and N 1 
Votes—Limited liability S13 
Votes— Proxy S 13 
Votes— Unlimited liability b 13 
— Non-members, transactions with S 31 
— Object of Pre 
—Officer B 2 (d) andN 2 
— Past member, liability of B 23 and K 1 
—Priority of claims S 19 andN I 
—Recovery of sums due to Government h 44 
—Register of members S 25 
— Registered society H 2 (e; 

—Registrar 

Appointment of H 3 
Defined S 2 (f) 

Power to decide certain qiiey.i*'n 3 S 7 
—Registration S9 

Application for H 8 and N 1 
Cancellation of S 40 
Certificate of B 10 
Conditions of S 6 
Evidence of S 10 
Exemption from S 45 
Societies which may be registered 8 4 
—Registration fees, exemption from H 28 
—Rules S 2 (g); S 43 
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co-operative SOCITIES act, 1912 (contd.) ’ 

— Saviog of tfiigtiDg aocietieg S 19 andN 1 
—Shares or dabentores, regietration S 27 
—Short title B 1 

“-StaTJQp diity» exemption from S 28 
— Transfer of shares or interest, restrictions on b 14 
—Winding up H 42 
Appeal "S42 

Contribution by members S42N2a 
Enforcement of order S 42 and N 4 
Plvidence S 42 and N 8 
Jurisdiction of Civil Court S42 andX5 
Liquidator, powers of B 42 andK2, 2a, 2b 
Recover j of sums awarded H 42 (4 A) (UP) 

COPYRIGHT ACT, 1914 
--Architectural work of art Sch, I B 85 
— Artistic work Bcb I S 3-5 
—British Dominion'?, application of English Act 

BchIB2f)andNl 

— Cinematograph Sch IS 35 
—Civil remedies for infringement Sch I S 6 and N 1 
' -Cognizance of offences S 11 
^Collective work Sch I S 35 
Oolonrahle imitation Sch I S 35 
—Common law rights, abrogation of Sch I S 31 
— Compensation to certain libraries Sch IS 34 
-- Compulsory licences Soh I S 4 
—Copyright, defined Sch I S 1 and N 3, 4 
— Definitions S 2 
—Delivery Sch I S 35 
— Delivery of books to libraries Sch I S 15 

- - Designs Sch I S 22 and iSi 1 

—Disposal of infringing copies or platan S 10 aadNl 
—Dramatic work Sch IS 35 

—.Effect of non-registration under Act 20 of 1847 S 14 
—English Act -Commencement of Sch I S 37 
—English Copyright Act— Applicability of S 3 

- Engravings Sch I S 35 

-Existence of copyright Sob I S 1 and N 1, 2 
-Extent of Si 
—Existing work Sch I S 24 

—Foreign authors, work published in British Dominions 

Sch IS 23 

—Foreign works Sch I Ss 29, 30 
— Government publications Sch I S 18 
—Importation of copies S 6; Sch I S 14 
—Infringement— What amounts to Sch I S 2 and N 1 ' 

-Infringement by construction of buildings S 12 
—Infringing Sch I S 35 
Infringing copies, right of owner to 

Soh I S 7 and N 1 j 

Innocent infringer, exemption from liability to pay 
damages Sch I S 8 and Fi 1 

Interpretation clause Sch I S 35 and N 1 I 

—Joint authors, works of Sch I S 16 
—Knowledge of copyright Ss 7, B 
-Lecture Sch I B 35 

— Legislative power of self-governing dominions 

Sch IS 26 

---Legislaturea of British possessions, power of 

SchIS27 

— Limitation for actions Sch IS 10 
— Literary work Sch I B 35 

—Making or possession of plates for making infringing 
copies S 8 

-Mechanical instruments Soh I S 19 and HI 
— Musical work, made by resident of or first published 
in British India S 5 

-Offenceg in respect of infringing copies S 7 andN 1 
Orders in Council, provisions as to Soh IS 32 

- Original .Iterary, dramatic, musical or artistic work 

Soh IS INI 
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— Ownership of copyright Sch IBS and N 1 

- -Performance Sch I S 35 
—Photograph, meaning of Sch I S 35 
—Photographs Soh I B 21 

--Plate Sch IS 35 

— Political speeches Sch I S 20 

~ -Posthumoua works Sch 1 B 17 

— Protectorates, application of English Act Beh IB 23 

— Publication Sch IB 1; Sch I B 35 

— Repeal Sch I S 36 

— Restriction of remedies in case of architecture 

Sell I B 9 

- -Second conviction, punishment on S 9 
—Self-governing dominion Bch I B 35 
—Short title S 1 

— Suit or civil proceedings —Jurisdiction S 13 
—Term of copyright Sch I B 3 andK 1 
— Translations, right to produce or reproduce B 4 
— University copyright Sch I S 33 
— Work of sculpture Sch I B 36 

CORONERS ACT, 1871 
— Coroner B 3 

Appointment, suspension and removal B 4 
Deputy coroner S 38 
Disbursements made by B 37 
Datiea and powers of Ss 8 to 20 (Bom) 

Penalty for failure to comply with Act B 41 
Power to arrest and commit for trial B 26 
Power to hold other office S 6 
Privilege from arrest S 40 
Public servant S 5 
Salary S SB- 

—Death of prisoner B 9; B 10 (Bom.) 

—Deodands S 30 

-Disinternment of body S 11; S 12 (Bom.) 

—Disposal of body to prevent inquest S 11 (Bom.) 
—Felo de sc S 30 
— Inquest 

Adjournment of B 21; B 21A (Bom.) 

Depositions —Signature and subscription B 20 
Evidence on behalf of accused S 19 andNl 
Evidence on oath S 19 andN 1; S 19 (JBom.) 
Evidence —Recording of B 20 
Holiday, inquest on B 12; B 14A (Bom.) 

Inquest by jury S9(Bom.) 

Inquisition Ss 23 and 24; S 24N 1 
Inquisition - -Amendment of B 29 
Inquisition— Form of Sch II 
Inquisition— Technical defect B 29 andN I 
Judicial proceedings S 8 
Jurors to be sworn B 14; B 14{Bom.) 

Opening Court B 13; B 13 (Bom ) 

Power to hold B 10 

Procedure where death found due to offence S 25 

Proclamation for witnesses S 16; B 16(Bom.) 

Summing up to jury S 22 

Summoning jury S 12 

Summoning witneases S 17; B l7(Bom.) 

View of body S 15; B 15{Bom.) 

Warrant for disposal of body S 28 
—Jurisdiction as to treasure trove, wrecks, etc, S30 
— Jurisdiction to enquire into cause of death 

SSandNi 

—Juror neglecting to attend Ss 31 to 33 
— Jurors— Summoning of, twice in a year S 34 
— Jurors on inquest on prisoner S 35 
— Limitation of suits S 42 
—List of jurors S 31 (Bom.) 

— Poat-mortsm examination S 18;S 18{Bom.) 
—Report of chemical examiner S 18 A; S 18(Bom,j 
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CORPORATION, OFFENCE BY 

See Essential Supplies (remporary rowers) Act, 
1946, S. 9 

COSTS 

See : (1) Arbitrat'on Act, 1940, S. 3S 

(2) Bankers’ Books Evidence Act, 1891, S. 7 
(6) Bar Councils Act, 1926, S. 16 

(4) Civil P. C, 1908, S. 35 

(5) Elections Oflenees and Inquiries Act, 1920, i 

S. 11 

(6) Divorce Act, 1859, S* 35 
COTTON CESS ACT, 1923 

— Application of proceeds S 12 
—Collection of cess S 7 
— Collector, meaning of S 2 (a) 

— Committee, defined S 2 (b) 

— Cotton, defined S 2 (c) 

— Customs collector, meaning of S2 (d) 

—Customs port, meaning of S 2 (d) 

— Definitions S 2 

— Exported cotton, collection of cess on SB 
—Extent of S 1 
—Finality of assessment S 9 
—Imposition of cess S 3 
— Indian Central Cotton Committee S 4 
Constitution of S 4 
Dissolution of S 14 
Incorporation of S 5 
President and Secretary of S 5 
Rules, power to make S 16 
—Information to be confidential S 11 
—Mill, meaning of S 2 (e) 

— Monthly returns S 6 
—Object of Pre 

— Payment to Government of Burma S i2A 
— Power to inspect mill and take copies of records 

S 10 

— Publication of rules S 17 

—Rules, power of Central Government to make S 15 
—Short title S 1 
—Unpaid cess, recovery of S 9 
— Validation oi acts and proceedings S 13 

COTTON CLOTH ACT, 1918 
— Advisory Committee S 5 
—Controller 

Appointment of 8 3 
Defined S2(a) 

Delegation of powers S 7 

Penalty for disobedience of orders of S b 

Powers of S 4 

—Cotton cloth, defined S 2(b) 

— Cumulative powers S 14 
— Definitions S 2 
—Object of Pre 

—Protection of acts done under the Act 8 13 
—Rules S 12 
—Short title S 1 
— Standard cloth 
Defined S 2 (c) 

Licence for sale of Ss 10, 11 
Manufacture and delivery of S 6 
Power to fix prices S 9 

COTTON CLOTH AND YARN (CONTRACTS) 
ORDINANCE, 1944 
—Object of Pre 

—Sale in pursuance of contracts B 2 andN 1 
— Short title, extent and commencement S 1 

COTTON GINNING AND PRESSING FAC- 
TORIES ACT, 1925. 

— Cognizance of ofiences S 11 


COTTON GINNING AND PRESSING FAC- 
TORIES ACT fconld,/ 

—Commencement of SI 
—Company, liability of ofijcer^' S lu 
—Compounding of offence? S 17 A 
—Definitions B 2 

—Entry and inspection S 3C (Bom; C, ?,) 
—Examination of cotton, packages or bale- 

s:iB C, i\l 

r~E\tcnt of S 1 

— Lessee of owner, liability of vS 7 
— Licence for working S2A (Bom; C. F.; 
—Maintenance of registers S 3 
—Marking of bales B 4 
—Object of Pre 
I -Penalty B 16 (Bom; C. P.) 

* —Power of Magistrate to pass sentento ^llA{rnun4 
i Prohibition against watering cotton 
j S :)A (Bom; CT.) 

1 —Protection for acts done under the Act B 15 
I —Returns S 5 

—Returns from cotton ginning factor B 5 A 
—Rules S12;B13 
I • -Scales and weights B 0 
1 Short title Bl 
— Structural requirements B 9 
— Transfer of ownership, liability on B ^ 

— Unmarked bales, power to reject S 14 

COTTON INDUSTRY (STATISTICS) ACT, 1926 
—Definitions B 2 
— Exemption B 8 
—Monthly returns B S 
— Penalties S 7 

— Power tc inspect and take copies B 4 
— Protection for acts done under the Act B 9 
— Publication of returns B 5 
— Rules, power to make B 6 
— Short title and extent B 1 

COTTON TEXTILES CESS ACT, 1948 
— Cloth and yarn, defined B 2 
—Evasion of cess B 9 
— Imposition of cess B 3 
Effect on contracts S 1 

— Inspection, entry and search, py,\’( r t f b 

— Object of Pre 
—Payment of cess B 5 
— Penalty for non-payment B 0 
— Producer, defined B 2 
~ Recovery of cess and penalty B 7 
— Short title, extent and comnipnceriicnt B 1 

COTTON TEXTILES FUND ORDINANCE, 1944 
— Accounts and audit B 7 
— Application of fund S C 
— Cloth and yarn definpcl B 2 
—Collector defined B 2 
—Committee defined B 2 
Cotton Textiles Fund S 3 

- Cotton Textiles Fund Coniinit.tt 
— Definitions B2 

- - Dissolution of committee 

— Fund defined B 2 
Government’s contribution 4 

— Object of Pre 

— Rules, power to make B 9 

—Short title, extent and commence mtut B I 

COTTON TRANSPORT ACT, 1923 
—Arrival of cotton in notified m a B 5 
—Definitions S 2 
—Object of Pre 
^ —Penalties B 6 
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COTTON TRANSPORT ACT (coiiid,) 

— Previous approval oi Provincial Legislature for noti- 
fieation S 8 

—Prohibition of import of cotton in protected area 

S3 

—Protection for acts done under the Act S 9 
—Refusal to carry unlicensed cotton S 4 
—Rules, power to make S 7 
—Title and extent S 1 

COUNTERFEIT COIN 

See Penal Code, 1860, S. 232 
COURT OF CHANCERY ACT, 1851 
— Number of members of Judicial Committee required 
to be present S 16 

COURT-FEES 
—Relevant provisions 

Civil Procedure Code, 1908, 0. 7, B. 11 (Rejection 
of plaint). 

Colonial Courts of Admiralty (India) Act, 1891, 
S. 4 (Court-fee). 

Government Savings Banks Act, 1873, S. 8 (Exemp- 
tion from court-fee). 

Presidency Magistrates (Court-fees) Act, 1877. 
Presidency Small Causa Courts Act, 1882, S. 77 
(Applicability of Court-fees Act). 

Succession Act, 1925, S. 379, (Mode of collecting 
court-fees on certificates.) 

Suits Valuation Act, 1887. 

COURT-FEES ACT, 1870 

—Accounts, suit for S 7 (iv) (f) and Notes; 

S7(iv) (b) (U. P.) 

Additional court-fee S 11 and Notes 

Administration suit S 7 (iv) (f) N 3 

Appeal S 7 (iv) (f)N6 to 8 

Decree in favour of defendant S7 (iv) (f)N12 

Dissolution of partnership and accounts 

S7 (iv){f)N2 

Partition and accounts S 7 (iv) (f) N 4 

Suit under S. 33, U. P. Agriculturists’ Relief Act 

S7(iv) (f)N13 

Suit under S. 92, Civil P. C, kS 7 (iv) (f)N5 
— Additional court-fee in suits for mesne profits or 
accounts S 11 and Notes 
—Adhesive or impressed stamps S 26 
—Adoption, suit to establish or set aside S 7 (iv-B) 
(U. P.); Sch I Art 3 A (Orissa) 
—Adoption, suit to set aside Soh II Art 17 (v) and N 1; 

Sch II Art 17a (Mad.) 

Alternative reliefs S 17 N 3 
— Amended document S 29 ** 

—Amendment of plaint S 7N 10 
—Amendment of plaint —Court-fee— Partition suit 

S7 (iv) (b) Nil 

—Appeal 

Accounts, suit for S 7 (iv) (f) N 6 to 8 
Appeal in suit for money due on accounts 

S7 (iv) (f)NlO 

Appeal seeking to exonerate or make liable person 
or property Sch I Art IN 17 to 19 
Applicability of S. 7 S 7 N 8 
Award decree Sch I Art IN 16 
Conditional decree Soh I Art 1 N 7 
Costs, appeal as to Sch I Art 1 N 12 
Cross- objections, appeal whether includes 

S 2 (Beng., Orissa, U. P.); S IB (0. P ) 
Deficiency of court-fee in lower Court — Power of 
appellate Court S 12 and N 14, 16 
Final decree in mortgage suit Sch I Art 1 N 8 
Foreclosure, suit for S7 (ix)N5 
Instalment decree, appeal from S 7 (i) N 13 


COURT-FEES ACT, 1870 -Appeal (contd.) 

Memorandum — Court-fee Sch I Art 1 and Notes 

Money suit, appeal S 7 (i)N12 

Mortgage suit S 7 (i)N 16; S 7 (iv) (f) N 9 

Order, appeal from Sch I Art 1 N 13 

Order as to compensation, appeal S 8 and Notes 

Order under 0. 21, R. 50, Civil P. G.— Appeal 

Sch I Art IN 15 

Partition suit S 7 (iv) (b)N 9 

Personal decree— Appeal S7 {i)Nl7; 

Sch I Art I N 8^ 

Possession, suit for S 7 (v)N25 
Preliminary decree in suit for money — Appeal 

S7 (iv) (f)Nll 

Priority of claim, appeal as to Soh I Art IN 21 
Redemption suit S7 (ix)N5 
Rejection of plaint — Appeal Sch I Art 1 N14 
Separate appeals from same suit Soh I Art IN 20 
Several plaintifia or defendants, appeal by one 

Sch I Art IN 10, 18 
Subject-matter in dispute S 7N 6 
Subsequent interest Sch I Art IN 11 
U. P. Agriculturists’ Relief Act, 1934 — Appeal' 
under Sch I Art 2A (U P) 

Valuation in lower Court S 7 N 7 
Valuation of Sch I Art IN 6 
—Appeal from order Sch II Art 11 and Notes 

Appeal against decree on award Sch II Art 11 N9 
Final decree in mortgage suit Sch il Art 11N6 
Memorandum of cross-objection Sch II Art 11 N 12 
Order in probate proceedings Sch II Art IINIO 
Order of remand Sch II Art 11 N 8 
Order rejecting plaint Sch II Art 11 N 2 
Order relating to mesne profits Sch II Art IIN 11 
Order under S. 47, Civil P. C. Soh II Art 1 1 N 3 
Order under kS. 144, Civil P. 0. Sch II Art 11 N 4 
Order under 0. 21, R. 50, Civil P. C. 

Sch ir Art 11 N 6 

Order under 0. 34, R. 6, Civil P. C. 

Sch 11 Art 11 N7 
Order under special or local Act 

Soh II Art 11N13 

— Application 

Appeal Sch II Art IN 4 

Application to call for records Sch II Art la 

Award, objection to Sch II Art IN 11 

Copy of order, application for Sch II Art 1 N 8 

Court-fee Soh 11 Art 1 

Leave to appeal as pauper Soh II Art 3 

Leave to sue as pauper Sch II Art 2 

Memorandum of objections Soh 11 Art IN 6 

Personal decree, for Sch II Art IN 5 

Probate or letters of administration, application for 

Sch II Art IN 7 

Transfer of case, for Sch II Art 1 N 10 
Trusts Act, application under Sch II Art IN 13 
Two or more reliefs Sch II Art IN 2 
Written statement Sch 11 Art 1N3 
— Application under Act X of 1859 Sch II Art 13 
— Application under Bengal Act VI of 1862 

Sch II Art 13 

— Application under Bengal Act VIII of 1869 

Soh II Art 13 

— Application under Sob. 11, Civil P. C, Soh II Art 18 
— Appropriate Government, definition of S lA 
— Arbitration Act— Application under S. 14 or 8. 20 

Soh II Art 18 (Mad.) 
— Assignee of land revenue, suit for interest of 8 7(vii) 
— Attachment, suit to set aside S 7 (viii) andN 1 
— Award, suit to set aside Sch II Art 17 (iv) and Nl; 

Sch II Art 17A (Mad); Sch I Art 3A (Orissa) 
— Bail-bond or instrument given in pursuance of order 
of Court Sch 11 Art 6 andN 1 



COURT-FEES ACT, 1870 (conid.) 
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—Bare deelaration, aait for Sob II Art 17(ni) andNl; 

Sch II Art 17A (xMad) 
-Oancelktion of decree or deed S 7(iv-A) (Mad, 

Orissa A U. P.) and XI 
'—Cancellation of stampa .5 80 and X 1 
— Caveat Sch II Art 12 andN 1 
— Certificate under Efgulation of iiomba;y Code VI L of 
1897 Sell I Art 12A 

— Chief ControHing lievenue Author Ity S 2 (Deng.) 

Inspector of Stamps S 24 A (I ^ P.) 

— Goliection of cotu't-fee H and X 1 
—Coilector, defined H 2 (Deng.; U. P.) 

Commencement of SI and N 10 
- Compromiee on question of court- fee S 12 X 10 
-Computation of fee S 7 and Notes 
General rules S 7 N 8 

PlaintiS's valuation - Power of Coucl to question 

S7N4 


Value for court- fee and jurisdiction S 7 N 5 
— Control of court-fee S 24A (U. P.) 

— Copy of decree or order having force of decree 

Sell 1 Art 7 

- -Copy of document liable to stamp duty 

Soh i Art 8 and N 1 

- Copy of revenue or judicial proceedings 

8ch X Art 9 andNl 

— Copy or translation of judgment or order 

Sch I Art 6 

—Copy or translation of judgment or order of criminal 
Court Sch I Art 6 A (Mad.) 

— Costs— Court-fee on S 7 N 12 « 

—Counter claim- -Written statement— Court-lee 

Sch I Art 1 


-Criminal cases S 38 
- -Oross-objeofcioua 

Appeal, whether includes B 2 (Deng., Orissa, U.P.); 

SIB (C. P.) 

Court-fee payable Sch I Art 1 and N 4, 5 
Memorandum of, defined S IB (C. P.; 

— Cumulative reUefa S 17 N 4 
— Declaration without consequential relief 

Seh I Art 8A (Orissa) 

— Declaratory decree with consequential relief 

S7 (iv) (a) (U.P.) 

Appeal S 7 (iv) (c) K 21 

Avoidance of deed of transfer or decree — Plaintifi 
not entitled to sue for posaesalon S 7 (iv) (c) N 8 
'Court- fee and jurisdiction S 7 (iv) (c)N18 
Declaration and injunction B7 (iv) (c)N3 
Declaration of title and possession S 7 (iv) (c) N 2 
Deed of adoption, avoiding of S 7 (iv ) (c) N 1 4 
Hindu joint family B 7 (iv) {c)N 11 
Hindu reversioner, suit by S 7 (iv) (c)N12 
Local amendments B 7 (iv) (e)N22 
Malabar tarwad B 7 (iv) (c) N 13 
Minor B7(iv)(e)NlO 
Mode of valuaLion B 7 (iv) (c) N 17 to 20 
Betting aside decree and execution sale 

B7{iv){c)K5 

Betting aside decree and injunction S 7 {iv)(c) N 7 
Betting aside decree and refund of money 

B7 (iv)(o)N6 

Setting aside decree for partition and fresh parti- 
tion S 7 (iv) (o) N 9 
Setting aside decrees and instruments 

B 7 (iv) (o)N 4 to 9 

Suit under S 53, T, P. Act B 7 (iv) {c)NL7 
—Defects of drafting S 1 N 4 
— Defendant 


Acoounta suit— Decree in favour of B 7 (iv) (f) N 12 
Partition suit, liability to pay court-fee 

S7(lv) (b)NlO 


— Deficient court-fee 

Additional courtdee Bll and Note's 
Appeal against order B 6A (U. IK} 

Appellate Court, power of B 28 N 7 
Chief Inspector of Stamps, power to move ap- 
pellate Court S6B(i' P.) 

Court of Bevision, poxvei of S2BN8 

Failure to pay proper court ive S 2rt \ 2 

Mistake or inadvertence S 2s N i 

Payment of S 28 and N 5 

Power of Court of Aprical, Deference or Bevi.-*ioi; 

S 12 andNH, Ifi 

Procedure BHD ( D,eug | 

Procoduro where nett pnTil or market value 
wrongly- estimated S 10 and Notes 
<, mention of prelmiinary iphue Hfi (I . l\) 
Keferenco to High Court S fJC (T. P ) 

Kejection of inemnranduiu of appeal B28-\ P‘ 
Stage at which inav b* ordered lo he made go^w 

S 28 N 6 

Stamping document inadvertently leceived 

S 2S uiid 

Time for making good S fi C'. P.) 

Time for payment S 28 N 9 
— Distinct subjects 
Appeals B17N5 

Balance due on kbata, suit for S 17 N 1 1 
Court-fee payable B 17 and Notes 
Declaration, suit for B 17 N 7 
Maximum fee S 17 N B 
Meaning of B 17X2, 15 
Mortgage suit S 17 N B 
Partition suit H 17 N 13 
Possession and mesne profits B 17 K 10 
Promissory notes, suit on B 17 N9 
Specific performance and posaesalon B 17 S iJ 
Value for jurisdiction S 17 N 14 
— Divorce Act, B, 49, undertaking under Bch ll Art * 
— Easement, suit to e^tabiish S 7 (iv) (e) and N 1 : 

S7 (iv-B) IV, V,) 

— Escape and evasion B 1 N 
— Estoppel on question of court- foe S 12 \ 3 > 

— Examination of complainant B 18 

Exemption from court-fee S 19 and Note-- 
—Exemption of certain <locurncntr> B 19 and Notes 
— Extent of vS 1 and N 9 
— B'orcloaure, smt foi B 7 (ix) and N;!, 7 
— Government Eight to heanl on que-,t un of 

court- fee B 12X21 
-High Court 

Appellate jurisdiction --Levy of fees s i ami N I 
Ditoence between officer and suitor 

S5 and N 3, f, 5 

Plnquiiy by Taxing Ofiiccr or Taxing diidgo 

B 5 X 1 1 

Kxtra-ordinaiy orig.nal jurDd'cUon 'Levy oi fees 

B 4 and X I 

Jurisdiction as Court of Reference or Revision — 
Levy of fees B 4 and X 1 
Objection to court-fee after admisaum of app»‘a| 

B5Xi8 

Original jurisdiction '-Levy o! fees S 3 and Notoi 
Reference to B 6C (0. P.) 

Beferaace to Bench B 5N 13 
Taxing Judge, finality of decision b 3 X Pi 
Taxing officer S 5 and X 7 
Finality of decision S 5 N 1 0 
Matters for decision B 5 N S 
Powers and duties of B 5 N 15 
Beference by 85 Nil 

—Injunctiois, suit for B 7 (iv) {d| mi N4 ; 

S7 (lY-D) (L. F.| 
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COURT- FEES ACT, 1870 (contd.) 

—Intarest;— Future Jaiterest S7 (i) NIO 

—Interpretation of Act S 1 N 5, 6 
-^Iiahore High Court, application in reviaion 

Soh I Art 13 

< — Landlord and tenant, suits between S 7 (xi) andN 1 
—Levy of fees on documents filed in Courts and public 
ofiSces (S 6 and Notes 
Documents chargeable to fee S 6 N 3 
Pobates and letters of administration S 6N4 
— Local amendments, validity of S 1 N 1 
—Maintenance, annuities or suras payable periodically, 
suit for B 7(ii) and Notes 

Annuity S7 {ii)N3 
Future lent S7(ii)N7 
Maintenance S 7(ii)N2 
Mode of valuation S 7 (ii) N 3 
Eeduction of maintenance B7 (ii)N6 
Sums payable periodically B7(ii)N4 
—Marriage, suit to establish or dissolve 

S7 (iv-C) (U. P.) 

—Maximum fee Sch I Art 1 andN 22 
—Mesne prodts, suit for — Additional court-fee 

S 11 and Notes 

■ — Minor, suit for custody of B 7 (iv-C) (U. P.) 
—Money suit S 7 (i) and Notes 
Amount claimed S 7 (i) N 9 
Appeal, court-fee on S7 (i)N12, 13 
Arrears of maintenance S 7 (i) N 2 
Compensation for improvements S 7 (i) N 7 
Damages S 7 (i) N B 
Future interest B 7 (i) N 10 
Instalment-bond S7 (i)N6 
Mesne profits S 7 (i) N 4 
Movable property, suit for S7 (i)NB 
Rent S7(i)N5 
— Mortgage suit 

Appeal S7(i)N16 
Personal decree, appeal S 7 (i)N 17 
Suit for sale S 7 {i)N 14, 15 
— Movable property, suit for S 7(i) N8; B 7(iii) andN 1 

Having no market value S 7 (iv) (a) andN 1 
— Mukhtarnama or vakalatnama 

Sch II Art 10 andNl 

—Multifarious suits B 17 ; S 17 (0. P. ; TJ. P.) 

— Objection as to court-fee S 12N 17 

—Order as to court-fee 

Appeal, reference or revision S 12N11 to 13 
Alteration by same Court S 12N 15 
—Original side of High Court 
Appeal S3N3 

Fees payable to clerks and officers B 3 N 4, 5 
Fees payable under Presidency-Towns Insolvency 
Act B3N6 

liivy of fees S 3 and Notes 
—Partition, suit for S 7 (iv) (b) 

Amendment of plaint S7(iv)(b)Nll 
Appeal S7(iv)(b)N9 
Declaration of title, suit for S 7 (iv) (b)N6 
Defendant, court-fee payable by 

Soh I Art 2A (U. P.) 
Defendant, liability to pay court-fee 

S7 (iv) (b)NlO 

Kicluded coparcener, suit by S 7 (iv) (b) N 4 
Impartible property, suit for share of profits 

S7 (iv) (b)N2 

3o”ml family property S 7 (iv) (b) N 8 

Joint possession, suit for S 7 (iv) (b)N 3 

Other reliefs B7 (iv) (b)N13 

Purt/in in joint possession 7 (iv) (b)N3 

Purclmser from co-owner, suit by S 7 (iy) {b)N7 

ite opening partition B 7 (iv) (b) N 12 

C, Ih Amendment B7 (iv) {b)Nl 


COURT-FEES ACT, 1870 (contd ) 

— Plaint— Gourt-fae payable Sch I Art 1 
—Possession, suit for 

Alternative claim S 7(v) No 

Appeal S7(v)N25 

Bengal amendment S 7 (v) N 27 

Collector’s register S7(v)N15 

Gross-objections S7 (v)N26 

Definite share S 7 (v)N 14 

Estate, meaning of S 7 (v)NlB 

Garden S7(v)N23 

House S 7 (v) N 22 

Land, suit for B 7 (v)N 8 to 12 

Market value S7 (v)N20 

Mine, possession of S7 (v)N4 

Mode of valuation S 7 (v) N 7 to 21 

Mortgagee, suit by B 7 (v) N 2 

Power to ascertain nett profits or market value 

S9 andNl 

Procedure where nett profits or market-valu© 
wrongly estimated B 10 and Notes 
Reductions and remissions B 7 (v) N 29 
Religious property S 7 (v) N 24 
Separately assessed B 7 (v) N 16 
Tenant, suit by B 7 (v) N 3 
U. P. Amendment S7 (v) N28 
— Pre-emption, suit for B 7 (vi) andN 1 
— Preliminary point, court-fee S8B (Beng) 

— Preliminary point— Question of court-fee 

B6 (U. P.); S7N2 

— Presidency Small Cause Court— Levy of fe^ 

and NS 

— Probate and letters of administration 
Applicability of S. 6 and S. 28 19K 
Application in forma pauperis B 191 N 4 
Cha rgeability S 6 N 4 
Court-fee payable Bch I Art 11 and N 1 
Debts paid out of estate B 19B 
Deficient court-fee paid B 19E andN 1 
Exemption from court-fee S 19 andN 4 
P'ailure to pay court-fee after discovery of mistake 

S19G and Ni 

Notice to Collector S 19H and N 1 
Payment of court-fee B 19-1 and Notes 
Portion of estate, for S 19-IN 11 
Recovery of penalties S 19J and N 1 
Relief where higher court-fee is paid 

S19A andNl 

Security S 19F 

Several grants B 19C and Notes 
Trust property B 19D andN 1 
Valuation of property B 19-XN8, 9 
— Process-fees 

Exemption S 20A (Punjab) 

Number of peons Ss 22, 23 
Rules as to S 20 andNl 
Tables of S 21 

— Recovery of court- fee S28N11; S28AandNl (O.P.) 
— Redemption, suit for S 7 (ix) and N 1 to 5 
— Reduction and remission S 35 andN 1 
— Reference — Deficiency of court fee in lower Court 

B12 andN 14, 16 

— Refund of court-fee S 13 and Notes 
Application for S 13N13 
Excess paid S 13 N 10 
High Court, refund in S 13 N 9 
Inherent power S13N2 
Loss of certificate B 18N 14 
Partial remand S 1 3 N 5 
Poundage fee S 13 N 12 

Rejection of plaint or memo of appeal S13N7 
Remand under inherent power S 13N 3 
Remand under 0, 41, R, 23, Civil P, C. S 13K4 

1123 & 1124 A. M, 
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COURT-FEES ACT, 1870 Refund of Court-fee 
(contd ) 

Betiirn of plaint; S 13N 6 
Review, refund on S 14 andNl; SIS andN 1 
V. P. Amendment S 13 Nil 
Withdrawal of suit S 13 N 8 
Wrong stamps used S 13N IS 
— Relinquishment of claim S 7 N 11 
—Restitution of conjugal rights, suit for 

S7 (iv-Cl {U. P.) 

—Retrospective operation S 1 N 7 
—Revenue, defined ^ 2 (U. P.) 

—Review 

Application for— Court- fee 

Hch I Art«! 4 and S and Notes 
Refund of court-fee S 15 and N 1 
Refund of fee on application for 8 14 and N 1 
—Revision— Deficiency of court-fee in lower Court 

S12 and N 14, IG 


—Revision petition Bch II Art IN 12 
—Rules by High Court B 1 K 2 
—Sale of stamps S 34 andN 1 
. — Saving of fees payable to certain oflicn5^ oi High 
Court S 36 

—Scope and object S 1 N 3 
—Set-off 

Written statement— Co art- fee Sob I Art 1 and N 2 
Written statement —Court-fee on S 7 {i)K 11 
—Short title S 1 

—Small Cause Court, claim cognizable by 

Sch I Art 2 (Mad) ; Soh I Art 3 (Orissa) 
—Specific performance, suit for B 7 (s) andN 1 
—Subject-matter incapable of estimation in money 
value Sch II Art 1? (vi) andN 1 


—Succession certificate Sch I Art 12 andNl 
—Suit, defined B 2 (Beng ; U P ; Orissa) 

—Suit for possession under Mamlatdar’s Courts Act 

Sch 11 Art 4 

—Suit to alter or cancel entry in register of proprietors 
Soh II Art 17 (ii) and N 1 
—Suit to establish or disprove right of occupancy 

Sch II Art 5 andNl 
—Suit under Native Converts’ Marriage Dissolution Act 
^ ^ Sch II Art 14 

—Suit under S. 9, Specific Belief Act 

Sch I Art 2 andNl ; Sch I Art 3 (Mad) 
—Summary decision, suit to alter or set aside 

Sch II Art 17 (i) andNl 

—Supply, number and keeping account of stamps 

S 27 andNl 

—Valuation 

Inquiry by Court Ss 80 to 8F (Beng) 

Statement by plaintiS or appellant S 8A (Beng) 
—Valuation, decision as to S 12 and Notes 
Bengal Amendment S 12 N 4 
Chartered High Court S 12 N 2 
Court having no jurisdiction S 12 N 8 
Decision S12N9 
Fees chargeable S 1 2 N 5 
Finality of decision S 12 N 10 to 13 
Rlaint or naemorandum of appeal vS 12 N 6 
Question, relating to valuation S 1 2 N 3 
—Written statement— Ezemption from court- fee 

Sl9 andNS 


COURTS (COLONIAL) JURISDICTION 


ACT 


—Application of Act to British India B 2A 
—Colony, defined B 2 

—Rower of Colonial Courts to pass sentence for'oefences 
ooinmitted on high seas or oat of territorial juris- 
diction S3 andNl 
—Short title S 1 


1 COURT-MARTIAL 

I See (1) Air Force Act, 1932, Ch. Vi, Vli ‘ipd \ Uf 
j {2)Army Act, 1911, Cb. VIU 

' CRIMINAL BREACH OF TRUST 
See Penal Code, IB60, Sti, 403 to 10 « 

. CRIMINAL FORCE 
1 See Penal Code. 1860, Ss. 300 to 33'^ 

CRIMINAL INTIMIDATION 

Sea Penal Code, Ss. 503, 5uB, 307. 
CRIMINAL LAW AMENDMENT ACT, 1908 
— Continuance of a^'bociatlon H Is 
— Definitions B 15 

— F'orfeiture of funds of unlawful association h 17E 
^ Jurisdiction to question proceedings under the Act 

S 171 

— Relinquishment of property B 17D 
— Trespa-^s upon notified places B 17C 

CRIMINAL LAW AMENDMENT ACT, 193? 

— Adoption and continuance of actions Bs 1'^, 19 

-^Cognizable ofiences B 9 

— Cognizance of olioncea S 9 

—Commencement B 1 

—Extent of B 1 

— Molesting person 8 7 and X 1 

—Movable property found in notified place B I7i^ 

— Nou'bailable ofience B 9 

— Power to make certaiu oitences cognizable and non* 
bailable B 10 

—Proscribed document, dLsemination of contents of 

Br 

—Short title B 1 

CRIMINAL LAW AMENDMENT ACT, 1933 
—Commencement of B 1 
—Dissuasion from enlistment B 2 
— Extent of B 1 

— Instigation to mutiny or insubordination 
—Short title B 1 

CRIMINAL LAW AMENDMENT ORDINANCE 

1943 

— Appeal and revision B 7 

— Bar of certain jurisdiction h 8 

— Object of Pre 

—Rules, power to make 811 

— Short title, extent and oommencement 8 i 

—Special provisions regarding punishment S V 

—Special rules of evidence S 9 

—Special Tribunals 

Gases triable by S 5 and X 1 
Composition of S 4 
Constitution of S3 
Exclusive jurisdiction B 8 
Procedure and powers of B 6 and X 1 
Transport, meaning of S 2 

CRIMINAL LAW AMENDMENT ORDINANCE 

1944 

—Administration of attached property B 9 
— Appeals Sll andNl 
— Attachment of property 

Ad interim attachment S 4 and N 1 
Application for S 3 and N 1 
Duration of attachment B 10 
Execution of order S 7 
Investigation of objections S 5 
Mala fide transferee, property of S G 
—Bar to other proceedings S 14 
—Criminal Courts to evaluate property SIS 
—Disposal of attached property upon termmatii z tf 
criminal proceedings S 13 



TOPICAL 

CRIMINAL LAW AMENDMENT ORDINANCE, 
1944 (contd.) 

— Iiiterpretation-olause &) 2 
-—Object of Pre 

— Offences in connection with which property is liable 
to be attached Sch 
—Security in lieu of attachment S 8 
— Short title, extent and commencement S 1 

CRIMINAL LAW AMENDMENT ORDINANCE, 
1946 

-—Object of Pre 

— Short title, extent and commencement S 1 
— Special provisions regarding punishments S 3 
— Special rules of evidence S 2 

CRIMINAL PROCEDURE 
—Relevant peo visions. 

Air Force Act, 1932, S. S2, (Bar of trial by Crimi- 
nal Court) 

Apprentices Act, 1S50, Ss. 13 and 15 ^complaint 
by or against master). 

Army Act, 1911, S. 71 (Bar of trial); S. 103A 
(Lunatic accused). 

Bar Councils Act, 192G, S. 13 (Tribunal a civil 
Court for purposes of Ss. 4S0, and 482, Crimi- 
nal P. C.) 

Cantonmente Act, 1924, S 238 (Exclusion of per- 
son required to give security under Gb. VIII, 
Criminal P. G ) 

Cantonments (House Accommodation) Act, 1923, 
S. 37 (Applicability of S. 556, Criminal P. G.) 

Cattle trespass Act, 1871, Chaps. Y, YI. 

Central Excises and Salt Act, 1944, S. 18 (Searches 
and arrests); S. 21 (Cential ExCise Officer— Powers 
of). 

Child Mariiaga Restraint Act, 1929, S. S (Cogni- 
zance of offence); S, 10 (Preliminary inquiry); 
S. 11 (Security for payment of compensation). 
Companies Act, 1913, S. 278 (Cognizance of of- 
fences). 

Copyright Act, 1914, S 11 (Cognizance of offences). 
Coroners Act, 1871. 

Cotton Ginning and Pressing Factories Act, 1925, 
S. 11 (Cognizance of offences). 

Court-fees Act, 1870, Sch, II, Ait. 8 (Bailbond — 
Court-fee), 

Courts (Colonial) Jurisdiction Act, 1874, S, 3. 
Criminal Law Amendment Acts, 1908 and 1932. 
Criminal Law Amendment Ordinances, 1943 and 
1944. 

Criminal Procedure Code, 1898. 

Dangerous Drugs Act, 1930, S. 31 (Jurisdiction to 
try offences). 

Dock Labourers Act, 1934, S. 10 (Cognizance of 
offences). 

Drugs Act, 1940, S. 15 (Jurisdiction to try offences.) 
Electricity Act, 1910, S. 50 (Institution of pro- 
secutions). 

Emigration Act, 1922, S 28 (Sanction for prosecu- 
tion). 

Employment of Children Act, 1938, S. 5 (Procedure 
relating to offences). 

Essential Supplies (Temporary Powers) Act, 1946, 
S. 11 (Cognizance of offences); 8, 12 (Summary 
trial). 

European Yagrancy Act, 1874. 

Evidence Act, 1872, 

Explosive Substances Act, 1908, S. 7 {Restriction 
on trial of offences). 

Extradition Act, 1903, S 23 (Detention of persons 
arrested under S. 54 (7), Gr. P. C.) 

Factories Act, 1934, S. 74 (Cognizance of offences.) 
Foreign Recruiting Act, 1872, S. 7 (Place of trial). 
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Foreign Relations Act, 1932. 

Forest Act, 1927, S. 67 (Summary trial). 

Forfeiture Act, 1859. 

Fugitive Offenders Act, 1881 (44 & 45 Yict c. 69) 
General Clauses Act, 1879, Ss. 25, 26. 

Indian Slates (Protection) Act, 1834. 

Indian States (Protection against Disaffection) Acty 
1932, S 5. 

Metal Tokens Act, 1889, S. 5 (Oogniizance of 
offence.) 

Opium Acr, 1878, S. 16 (Search-Mode of). 

Penal Servitude Act, 1855. 

Post Office Act, 1898, S. 72 (Authority for pro- 
secution). 

Presidency Magistrates (Court- fees) Act, 1877, S. 57. 
Piesidency Small Cause Counts Act, 1882, cL XIT. 
Presidency -T ot, ns Insolvency Act, 1909, Ss. 45. 
100, 104. 

Prevention of Corruptbu Act, 1917, S. 7 (Accused 
as competenc witue-s). 

Prevention of Seditious Meetings Act, 1911,Ss. 4, 6. 
Railways Act, 1890, S. 130. 

Reformatory Schools Act, 1897. 

Special Criminal Courts (Repeal) Ordinance, 1943. 
Stamp Act, 1399, vS. 72 (Place of triil). 

Whipping Ac^ 1909. 

CRIMINAL PROCEDURE CODE, 1898 
— Accused 

Absconding or unknown, recording evidence 

S 512 and Noteri 

Deaf or dumb— Procedure S 341 and Notes 

Examination as witness S 340 N 12 
Examination of : see Examination of accused 
Influenco to induce disclosure, prohibition of use of 

S 343 andNl 

Personal attendance, dispensing with 

S205 and Notes 

Right to be defended by pleader S 340 and Notes 
Unable to understand proceedings —Procedure 

S 341 and Notes 

— Addition or alteration of charge S 227 and Notes 
Amendment of charge S 227 N 6 to 9 
Examination of accused S 227 N 10 

New trial S 229 andNl 
Proceeding with trial immediately S 228 
Recall of witnesses S 231 andN 1 
Record of reasons S 227 N 4 
Stay of proceedings S 230 and N 1 
Suspension of trial S 229 
Time for S 227 N 5 

— Additional District Magistrate S 10 andN 4 
— Adjournment or postponement of proceedings 

8 344 and Notes 

Advancement of hearing S 344 N 9 
Cross-cases S 3 44 N 1 1 

Remand to custody S 344N 15 to 21 
Sine die postponement S 344 N 3 
Stay of ciiminal proceedings S 344 N 10 
— Advocate-General S 4 (1) (a) and N 1 
— Afiffdavit 

Conduct of public servant, affidavit in proof of 

S539A and Notes 

Courts and persons before whom may be sworn 
» S 539 and Notes 

Essentials of 8 539 N 1 
Use of S 539 No 

— Aid and information to police and Magistrates 
Aid to person executing warrant S 43 
Duty of public to aid S 42 andN 1 
Duty of public to give information S 44 
Tillage officers, duty to report S 45 and Notes 
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—Amending and consolidafcing Act Pro 
— Appeal 

Abatement of S 431 
Acquittal, appeal against 8 417 and Notes 
Appellate Court, powers nl S423N13 to 17 
Arrest of accused 8 427 
Additional evidence S 428 and Notes 
Presence of accused 8 428 N 7 
Procedure 8 428 and N 8 
Additional Sessions Judge, power to bear 

8 400 andX 1 

Appeal from order— Powers of appellate Court 

8 423 N 32 

Appellate Court, powers of 8 423 and Notes 
Appointment of assessors in 8 423 N 10 
Appreciation of evidence 8 423 N 12 
Assistant Sessions Judge, appeal from sentence of 

8 408 and Notes 

Bail, release of appellant on 8 426 and Notes 
Continuation of sentences -Proviso to sections 413 
and 414 8 415 and N1 

Connected appeals— Hearing of 8 423 N 9 
Conviction, appeal from— Powers of appellate Court 

8 423 NIB to 31 

Copy of judgment B 419 N 2 

Court of Session, appeal from sentence of 

S 410 andNl 

District Magistrate, appeal from sentence of 

S 408 and Notes 

District Magistrate, appeal to S 407 and Notes 
Federal Court, appeal to 8 404 N 4 
Finality of order S 430 andN 1 
Forum S404N2 

High Court appeal from sentence In exercise of 
original criminal jurisdiction S 411A and N 1 
High Court, appeal to S 410 and N 1 ; 

8 411 andNl 

Jail-appeal S 420 andN 1 

Judgment in S 424 and Notes 

Keeping peace or good behaviour, order requiring 

S406 andNl 

Magistrate of first class, appeal from sentence of 

S 408 and Notes 

Magistrate of second or third class, sentence by 

S 407 and Notes 

Matters on which is admissible S 418 andNl 
New plea S 423 Nil 
Notice of appeal S 422 and Notes 
Accused, notice to S 422 N 2 
Complainant, notice to S 422 N 3 
Order of High Court in appeal— Certification to 
lower Court S 425 andN 1 
Order rejecting application for restoration of at- 
tached property S 405 andN 1 
Order under S. 562 S413N2 

Petition of appeal S 419 and Notes 
Contents of S419N5 
Form of S419N6 
Stamp S419N7 
Petty cases — Competency of appeal 

S 413 and Notes 

Plea of guilty— Competency of appeal 

S 412 andNl 

Presentation of S419N3, 4 ^ 

Presidency Magistrate, appeal from sentence of^ 

8 411 andNl 

Privy Council, appeal to S 404N 3 
Procedure when Judges of Court of appeal are 
equally divided 8 429 andNl 
Retrial order for 8 423 N 23 to 27 
Right of appeal 8 404 andN 1, 5 ] 


(contd.) 

Sessions Judge, appo il to S 109 and N 1 
Boveral accused Appealable judinnent in respoet 
of one 8 4 15 A and N 1 
Subsequent events— Power to lake nctice of 

8 123 N 33 

Summary dlsmi- ail of appra! 8 Pi I and NoPis 
Summary tiial -Convictum in 8 II 1 and XI 
Surety, order refuaing to accept or njectuig 

S 400 A andNl 

Bu'pen ion of ntmteiuM pending appepi 

8 126 and Notes 

Territorial jurisdiction S U9XH 
Trammer ol 8 407 andN I 
Withdrawal of 8 423 N 7 
— Appearance 

i'ower to take bond for 8 91 and N 1 
Several accused— Diapensing personal appearance 
of some S 540A and N 1 
—Appellate Court, powers of 8 423 and Notes 
Acquittal, appeal agihist 8 423 N 13 to 17 
Conviction, appeal from 8 423 X 18 to 31 
-Applicability 

Local law 8 1 N 5 

Police at Calcutta. Madras and Uombay 81X8 
Special form of procedure 8 1 X i 1 
Special jurisdiction 8 1X6 
Special law B 1 N 4 
Special powers S 1 N 7 
Specific provision to the contrary 8 1 N 3 
Village headman in Madras BINS 
Village police oflficers 8 1 N 10 
—Approver 

Commitment of 8 339 and Notes 
Certificate of Public Prosecutor 8 339 and N 1 
Joint trial S339N6 
Non-compRance with conditions of pardon 

8 319N3, 4 

Use of statements made by approver 

8 339 andN? 

Detention in custody 8 337 andN 17 
Disclosure by S 337 N 1 2 
Examination of S 337 andN 14, 15 
Prosecution for perjury B 339 N S 
Procedure in trial of 8 339 A and N 1 
Tender of pardon to 8 337 and Note^ 

Accepting pardon S 337 Nil 
Commitment of accused S 337 N 16 
Condition of pardon 8 33 7 N 8 
Effect of S 337 N 5. 13; 8 339 X 5 
Offences in respect of which can be tendered 

8 337N4 

Power to direct tender of pardon 

8 338 andNl 

Procedure S 337 N 9 
Reasons S 337 N 10 

Stage at which can be tendered S 337 N 6 
Who can tender B 337X2 
—Arrest 

Breach of bond for appearance 8 92 and N 1 

Breaking open doors and windows 8 49 andN 1 

Breaking open zanana 8 48 

Escape faom custody Ss 66, 67 

Illegal— Compensation 8 553 

Mode of S 46 andNl 

Procedure where ingress not obtainable 

S48 andNl 

Search of arrested person 8 51 and N 1; S 52 
Search of place entered by person to be arrested 

S41 

Seizure of offensive weapons S 53 
Unnecessary restraint S 50 
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•— Arrest by or in presence of Magistrate SG5 andNl 
—Arrest without warrant 

Detention for more than twenty-four hours 

S 61 and Notes 

Discharge of apprehended person H 63 
Offence committed in presence of Magistrate 

S 64 andN 1 

Police-officer, when may arrest S 54 and Notes 
Private person, arrest by S 59 and Notes 
Production of arrested person before Magistrate or 
officer-in charge of police station S 60 andNl 
Pursuit of offender S 58 and N 1 
Refusal to give name and residence S 57 andNl 
Report of apprehension by police S 62 andN 1 
Subordinate officer, by S 56 andN 1 I 

Vagabonds, and habitual offenders, of 

S 55 andNl 


— Assessois I 

Absence of — Proceeding with trial I 

S 285 and Notes ! 

Attendance, power to excuse S 330 

Choosing of B 284 and Notes ' 

Crown or railway servant S 329 

Delivery of opinion S 309 and Notes 

District Magistrate to summon S 326 

European British subject, trial of B 2B4A 

Inability to attend S 285 and Notes 

Indian British subject, trial of B 284A 

Liability to serve as assessors B319 andNl; 

B320 

List of assessors in Sessions Court S 321 andN 1; 

S322 

Objections to S 823 
Publication of B 322 
Number of S 284 and N 1, 2 
Objections to B284N5 

Power to summon another set of assessors S 327 
Summons, form and contents of S 328 
^-Attachment of property of person absconding 

B 88 and Notes 

Attachment by civil Court B 88N6 
Claim or objection to ‘ B 88 
Court which can order S 88 N 2 
Forfeiture of attached property S 88N7 
Mode of S 88 andN 5 
Property which can be attached S 88N 4 
Restoration of property S 89 and Notes 
Revision S 88 Nil 
—Bail 

Application for B 497 N 8; S 498 N 6 
Bailable offence B 496 and Notes 
Bail bond: see Bail bond. 

Breaking of bail S 496 N 6 
Cancellation of S 496N7; S 498N5 
Cancellation of bail and re-arrest S 497 and N 6 
Discharge from custody S 500 and N 1 
Effect of grant of S 496 N 5 
Enhancement of S 497 N 7; S 498 N 9 
Excessive amount B 498 andN 7 
High Court or Court of Session, power to grant 

S 498 and Notes 

Insufficient-Procedure S 501 andNl 
Non-baiiable offence, grant of bail 

S 497 and Notes 

Principles governing grant of S497N3 
Reduction of S 498 andN 8 
Rejection of — Letters Patent appeal B 498N12 
Revision B 497 N 9 
Security proceedings S 496 andN 4 
—Bailable and non-bailable offence B 4(1) (b) and N 1 
—Bail bond B498N11 
Amount of B499N7 


CRIMINAL PROCEDURE CODE, 1898 — Bail 
bond (contd.) 

Amount of security S 496N 9 
Bond of accused and sureties B 499 and Notes 
Conditions in S499N2 
Deposit instead of recognizance B 513 audN 1 
Discharge of sureties B 502 andN I 
Forfeiture of S 514 and Notes 
Appeal S 515 and N 1 
Effect of S514N15 
Notice to show cause S 514 andN 7 
Procedure on S 514 and Notes 
Recovery of penalty B 514 and Nil, 12 
Remission of penalty S 514 andN 13 
Form of S 496N8; S 499N8 
Fresh security B514A 

High Court or Court of Session, power to direct 
levy of amount B 516 
Insolvency or death of surety S 51 4 A 
Minor, bond from S 514B 
Person released, bond by S499N6 
— Bar of second trial— Previous acquittal or conviction 

B 403 and Notes 

Acquittal B 403 N 8 

Conviction S 403 N 9 

Court of competent jurisdiction S 403 Nil 

Discharge B403N13, 14 

Dismissal of complaint B 403 N 13 

Identity of accused B 403 N 12 

Practice S403N16 

Previous trial by Court-martial: see Air Force 
Act, 1932, S. 82 and Army Act, 1911, S. 7L 
Same offence B 403 and N 3 
Trial when barred S 403 N 2 to 6 
— Bench of Magistrates B 15 and N 1 
Rules for guidance of B 16 andN 1 
— Charge Ch 19 

Addition or alteration: see Addition or alteration 
of charge. 

Aggravating circumstances S 221 N 9 
Alteration or addition B 227 and Notes 
Charge for major offence — Conviction for minor 
offence B 238 and Notes 
Charge for offence — Conviction for attempt 

B238 andN 3 

Charge for one offence, conviction for different 
offence S 237 and N 1 
Commitment proceedings S 210 andNl 
Commitment without charge or with imperfect 
charge S 226 and Notes 
Constructive offence S 221 N 10 
Defined B 4 (1) (c) and N 1 
Definition of offence S 221 andN 4 
Errors in, effect of S 225 and N 1; S 232 andN 1 
Implied conditions S 221 and N 5a 
Joinder of: see Joinder of charges. 

Language of S 221 

Manner of committing offence B 223 and Notes 
Meaning of words in S 224 
Name of offence B 221 andN 3 
Offence, statement of B 221 andN 2 
Offences triable as warrant and summons case 

S221N7 

Omission to prepare S 535 and Notes 
Particulars as to time, place and person 

S 222 and Notes 

Previous conviction when to be set out 

S 221 andN 6 

Section of law S 221 and N 5 
Surplusage S 221 Nil 
When may not be framed S 221 N 12 
Withdrawal of B 240 and N 1 
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—Chief Presidency Magistrate S 18 

Additional Chief Presidency Magistrate S*il 
Powers of S 2 1 and N 1 
—Civil or Revenue Court, commitment by 

S 478 and Notes; S 479 
— Classes of criminal Courts E 6 andN 1 
— Clerk of the Crown 8 4 (1) (e) 

—Cognizable case S 4 (1) (f) and N 1 
—Cognisable oiJenca S 4 (1) (f) andN J 
First information »S 154 and Notes 
— Cognizanoe of offeaceg by Court of Sesbion 

Hm and XI 

—Cognizance of offences by High Court 

S 104 and X 1 

—Cognizance of olfencos by Magistrates 

S 190 and Notes 

Ciaubes of S. 100 whether mutually exclusive 

S190N19 

Complaint, taking cognizance on S 190 andN 14 
Information, knowledge or auapicion, taking 
cognizance on B 190 and X 18 
Police report, taking cognizance on 

B190 and X 15 to 17 
Taking cognizance S 190 N 2 to 10 
Transfer of ease to subordinate Magistrate after 
taking cognizance S 192 and Notes 
Transfer or commitment when cognizance is 
taken under S. 190 (1) (o) B 191 and XI 
—Commission Ch 40 

Adjournment of inquiry or trial S 508 
Application to District Magistrate by subordinate 
Magistrate B 506 andN L 
Burma, commission issued in S 508 A 
Commissioner, power to lodge complaint 

B503N8 

IDiscretion to issue B 503 N 4 
Examination of witnesses fS 505 and N 1 
Pardanasbin lady, examination of B 503N5 
Presidency Magistrate, commission to 

B 504 aDdNl 

Procedure B 503 
Return of S 507 and N 1 
Ruling prince B 503 N 7 
To whom to be issued B 503 and N 8 
When may be issued S 503 and Notes 
Who can issue B 503 and N 3 
—Commissioner of Police S 4 (1) (a) 

—Commitment 

Civil or revenue Court, commitment by 

B 478 and Notes; S 479 
District Magistrate or Sessions Judge, power to 
order S 437 and Notes 
—Commitment proceedings Ch 18 

Bond of complainant and witnesses S 217 and N 1 
Charge BSlOandNl 
Custody of accused pending trial S 220 
Defence witnesses, examination of S 212 andN 1 
Discharge of accused B 209 andN 1 
Evidence for prosecution S 208 and Notes 
B'orwarding charge to Court of Session or Hif^h 
Court S 218 

, List of defence witnesses S 211 and Notes 
Notifying commitment S 218 
Order of commitment S 213 andN 1 
Power to commit S 206 and N 1 
Procedure S207 andNl 
Quashing commitment S 215 and Notes 
Summoning defence witnesses S 216 and N 1 
Supplementary witnesses S 219 and N 1 
-—Committal— Magistrate finding after commencement 
01 inquiry or trial that case ought to be committed 

S 347 and Notes 


CRIMINAL PROCEDURE CODE, 1S98 
-Complaint 

Adultery or enfciuhi^ ‘iwi; a mirr I womAn, 
prosecution for S 109 and X do- 
Aggrieved person, a woman S llH 
Aggrieved person, complaint by S IIH and X I 
Aggrieved person -Minor, lunaiu! oi idad 

S 19o and Notoi 

Bigamy, ciunplaint of B 198 and X 8 
Complaint on behalf of another S Ulo ‘ifidX’ll 
Foim of autheubation S 1991! 

Objection by lawful guardian r*li V 
Defamation, complaint of S and X 5 
Defined H4 (1) (b) and Xoie 
DEmissal of B 203 and Note *i 
Dlsnupoal of— Fnitbcr inquiry nrdt*r for 

S .tnd X’otes 

Form of B4{l){h,X2 
Issue of process B2U4 and Xuttjj 
doint complaint B 200 X 1 4 
Preliminary inquiry or investigation bef^e issuing 
process H 20*2 an 1 Not(M 
Presentatmn of H 200 X 8 
Refusal to entertain B 20uX 7 
Return of B 201 andX' I 
Second complaint B 200 X 5 
Stamp B 200X4 
Who can make S 200 X' 6 
Who may complain B 4 (I j (h) XM 
—Complaint by Court 

Abatement of prorseedings B 476 X 25 
Appeal against order B 4700 and Notes 
Appellate Court, powers and duties of 

• B476BN3, 4 

Death of appellant S 476B X 8 
Privy Council, appeal to S 476B XII 
Second appeal B476B X2 
Transfer of S 47 6B XG 
Application for S 476X6 
Civil, revenue or criminal Court B 478 an 1X3 
Efieofcof S 476X17 
Expedient in the intererU of justice 

B 470X10 to 12 

Forwarding complaint B 470 and X 15 
Limitation B 476X2 

Nature of proceeding? u nder 8. 470 B 470 X 2 1 
Ofieuce referred to in B. 105 (1) (bj ur fc) 

SI7GX4 

Preliminary inquiry B 476 and Notes 
Reference to High Court S 1760 X 13 
Review of order B 470 X 20 
Security for appearance B 476 andX 16 
Stay of proceedings B 476 X 2 1 , 22 
vSuperloc Court, complaint by H 470 A audX 1 
Transfer of case B 476 N 20 
Transfer of proceedings under B. 476 B 476X23 
Trial of offence by Court complaining B 476 N 19 
—Complaint by Court or public servant B 195 

Abetment, conspiracy and attempt to commit 
offence B 195 N 22 
Any proceedings B 195 X 6, 7 
Appeal >S195N25 
Complaint B 195 N 2 
Court, meaning of B 195 X 16 
Dismissal of complaint B 195 X 28 
G-iving or fabricating false evidence S 195X9 
Offence committed by party to proceedings* 

, Si95Xlltol4 

Offences concerning public servants 

Bl95andX3ta5 

Offence described in S. 463, Pena! Code 

B195HI4 

Offence under B, 211, Penal Code B 195X8 
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plaint by Court or public servant (contd,) 

Ravision B195N26, 27 
Subordination of Courts S 195 N 17 to 21 
When necassary for taking cognizance 

B 195 and Notes 

Who can make complaint S 195 N 1 5 
Withdrawal of complaint filed by public servant 

B195N23, 24 

"“Complainant 

Examination of— Commission for S 200 N 16 
* ^ Expenses, payment of S 544 and Notes 
f* Payment of fees paid by B 546 A and Notes 
'^—Compounding ofienoes B 345 and Notes 
Gmisuit B345N19 

Committal or conviction, after B 3i5N 11 

Consideration B 345 N 5 

Effect of B345 andNlT 

Freewill B345N6 

High Court, posver of B 345 and N lo 

Leave of Court B 345 and N 10, 11 

Proof of B345N12 

^scission of composition S 345 X 1 6 

Stage at which may be compounded B 345 and N 13 

What amounts to S 345 N 3 

Who can compound S 345 N 8, 9 

Withdrawal and compounding S345N2 

—Confession or statement in the course of Investiga- 
tion S 164 and Notes 
Confession or statement B 164N6, 7 
Memorandum by Magistrate B16iandN16 
Mode of recording S164K10 
Police custody S 164 N 18, 19 
Retracted confession B 1 64 X 20 
Yoluntary, confession or statement must be 

S164N13, 14 

Warning to accused B 164 and N 12 
Who can record S 164 and N 2 to 5 
.—Contempt, procedure in cases of B 480 and Notes 
Appeal from conviction B 486 
Detention in custody S 480 N 7 
Discharge of of ender S 484 and N 1 
Forwarding case to Magistrate having jurisdiction 

B482 andNl 

Imprisonment or committal B 485 
Insult or interrupting Court B 480 N 3 
Judge or Magistrate when not to try offence men- 
tioned in S. 195 B 487 and N I 
Jurisdiction to try offence B 480 N 6 
Offence in view or presence of Court B 480 N 4 
Sentence S480N10 

Sub-Begistrar and Beglstrar, whether civil Court 

S 483 andNl 

—Copies of proceedings S 548 andN 1 
—Court of Session S 9 and Notes 

Cognizance of offences by S 193 andN 1 
—Court witness 8 540 and Notes 
Accused, as S 540 N 7 
Cross-examination of B 540 N 13 
Discretion of Court B 540N 3, 16 
Evidence in rebuttal B 540 N 15 
Power to summon and examine B 540 and Notes 
Production of documents B 540 N 10 
Becalling of witness S 540 N 9 
Sessions trial B 540 N 6 
i-Death sentence 

Execution of sentence B 381 
Pregnant woman S 382 and N 1 
—Definitions S 4 and Notes 
—De novo trial S 350 and Notes 
Application for S 350 N 8 

Power to commit or convict on evidence recorded 
by predecessor B 350 and N 1 to 5 
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Re-commencing inquiry or trial S 350 N 12, 13 
Transfer of case S B50 andN 18 
Who can demand S 350 N 9 
—Discharge of accused 

Commitment proceedings B 209 andN I 
Farther inquiry, power to order S 436 and Notes 
Withdrawal of prosecution S 494 and NS 
— Disposal of property Cb XLIIl 

Absence of claimant S 524 andN 1 
Conclusion of inquiry or trial B517 andNl to 4 
Custody and disposal pending trial S516Aand 

Notes 

Destruction of libellous matter B 521 
Immovable property, restoration of possession of 

S 522 and Notes 

Money found on accused — Payment to innocent 
purchaser S 519 andN 1 
Notice B517N21 
Order of disposal B 517 and Notes 
Nature of order B 517 andN 7 to 11 
Perishable property, power to sell B 525 
Property acquired by conversion or exchange 

S517N‘24 

Property disposal of which can be ordered B 517 

N17 to 2a 

Property seized by police B 523 and Notes 

Question of title B 517 N 12 to 15 

Reference to District or Sub* divisional Magistrate 

8 518 

Stay of order B 520 and Notes 
— Disqualification of Judge or Magistrate — Member ol 
Cantonment Board- -See : Cantonments (House Ao^ 
commodation) Act, 1923, S. 37. 

—Disqualification to bid or purchase B 5S0 and N 1 
—Disqualification to try — Judge or Magistrate per* 
sonally interested B 556 and Notes 
— District S 7 andNl 

Alteration of limits B 7 
Presidency-town B 7 
Sub-divisions B 8 
— District Magistrate 

Appointment of B 10 andN 1 to 3 
Delegation of powers to S 13 
Powers and duties of S ION 5 
Subordination of Magistrates B 17 andNl 
Vacancy in office S 11 and N 1 
— Document 

Bankers’ books S 94N 18 
Forfeiture of B 99 A andN 1 
Letters and telegrams, production of B 95 
Power to impound S 104 andN 1 
Production of B 94 and Notes 
— European British subject. 

Appeal, special provisions relating to B 449 and 

Notes 

Assessors for trial S 284 A 

Claim to be dealt with as such S 528 A andNl 

Claim to be tried under special provisions 

B 443 and Noteff 

Complainant, defined B 444 andNl 
Rejection of claim S 4i3 andN 7 
Defined S 4(1) (i) andNl 

Duty to inform accused of his rights B447 and 

N1 

Error in class S 5280 

Failure to plead status S 528B and N 1 

Joint trial with Indian British subject B 285A 

Jurisdiction S 528D 

Jury for trial S275 andNl 

Omission to give information under S. 447. S 534 

Summons-case, procedure in S 445 

Warrant-case, procedure in S446 andNl 
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—Evidence 

Court witness— 8c Court witueps. 

Interpreter, duty of S 543 andNl 
Special rules of— 8c<’; Special rules of evidence. 
Witnesses, payment of expenses B 544 and Notes 
—Examination of accused B 342 and Notes 
Accused’s defence m general S 342 N 26 
Answers given B 342 and N 20 to 24 
Applicability of B 342; B 342 N 1 to 0, 30, 31 
Committing Magistrate B 3 42 N 17 
De novo trial B 342N 11 
Destruction of record B 342 N 32 
Nature of B312N12, 13 
Non-compUance witli S. 342 B342N33 

Oath to accused B 342 and N 28, 29 
Pleader, examination of S 342N15 
Previous warning B 342 andN 14 
Refusal to answer S 342 X 19 
Sessions trial B 342 N 18 
Several accused B 342 N 25 
Stage of S 342 andN 7 to 9 
Thumb impression, accused if can be required to 
give B342N27 
Written statement B 342 N 10 
Execution of sentence 
Death sentence Ss 381, 382 
Escaped convict S 396 andN 1 
Erne, sentence of S 386 and Notes 
Imprisonment — Warrant for execution 

Ba 383 to 385 

Offender already undergoing sentence for another 
ofience S 397 and Notes 
Return of warrant in execution B 400 
Saving as to sections 396 and 397 B 398 
Several sentences, execution of B 397 N 1 
Transportation B 383 and N 1 
Whipping — Whipping in addition to imprison- 
ment S391an4Nl 
Whipping, sentence of B 390 and N 1 
Who may issue warrant B 389 and N 1 
—•Expenses of complainant and witnesses, payment of 

B544 and Notes 

—Expressions in former Acts S3 
—Extent S 1 and N 2 

— Palse and frivolous or vexatious accusation 

Amount and nature of compensation S250N12 
Compensation to accused S 250 and Notes 
Exemption from civil or criminal liability 

S260N16 

Imprisonment in default of compensation 

S250 andN 15 

Notice to show cause S 250 andN 9 
Who can be ordered to pay compensation 

S250N13 

—Fine 

Imprisonment in default of fine S 33 and Notes 
Money ordered to be recovered as S 547 andNl 
Payment of expenses or compensation out of 

B545 and Notes; S 546 

Recovery of 

Attachment of property S 386 N 8 to 10 
Death of offender B 386 N 7 
Execution according to civil process S 386 N 11 
Priority over other debts S 386 N 6 
Suspension of sentence of imprisonment in default 

S388 andNl 

Warrant for levy of B 386 and Notes 
Effect of S 387 

—First information report S 154 and Notes, 

Accused, by S154N9 
Copies of S 154 Nil 
False S154N12 


Importance of B 15 4 N 7 
Non-cognizable case B 155 and Niif , 

Bignature S J 54 X 5 
Use of B 154X8 
Writing B 154 andX 4 
— First offender B 562 and Note^i 

Abode of offender, conditions a" to S ItU 
Appellate Court, power to s 562 and Nil 

Discretion to relea&e B 562 X 2 
Failure to observe condit’ons of relca^je B 56^ 
Release on probation of g)od conduct 

S 562 and X I to 12 

Release \vith adraonitiun B 562 and X 5 to 11 
— Forfeiture of piibhcation 

Application to High Court S99IJ 
Evidence to prove nature or tendency of newa* 
papers B 99 R 

Hearing by Bpocial Bench B 99C 
Power to declare publication forfeited 

S 09 A and HI 

Bearch- warrant, issue of B 99A 
Betting aside B99I) 

— Forms H 555 andX 1; Beh V 
— Habeas Corpus B 49 land Notes 
Appeal B 491X12 

Appellate criminal jurisdiction S491N'^» 

Costs B 491 Nil 

Custody of minor children B 191 X 6 
Delay in applying B 491 N 8 
European British subject B 491A 
Person illegally or improperly detained B 491 H 5 
Power to issue directions in the nature of 

B 491 and Notes 

Power to issue writ apart from provisions of B 491 

S491N2 

Successive applications S 491 N 9 
Writ of habeas corpus B 491 N 1 
•High Court 

Cognizance of offences by B 194 and\ 1 
Dedned B4 (1) (j) andNl; B266undXl 
Inherent power of S 561A and Notes 
List of common and special jurors 

B313anaXi; S3W 

Number of jurors to be summoned BHi5 
Reference to when Sessions J udge disagrees with 
verdict of jury B 307 and Notes 
Special jurors B 312 

Submission of ease to High Court in case ol accused 
unable to understand proceedings 

B 341 and Hot^ 

Trial before —Verdict of jury, when to prevail 

BS05 andNl 

Trial by— Unsustainable charge, entrv on 

B 273 andNl 

Trial by jury B 267 and X 1 
— Illegal omission B 4 (2) andN 1 
— Immovable property — Dispute concerning rights of 
user S 147 and Notes 
Breach of peace S 147 and X 5 
Conversion of proceedings B 147 X Xii 
Decision of Civil Court S 147 N 15 
Easement B 147 and N 7 
Inquiry into existence of right B 147 and Nil, 12 
Local inquiry B 148 and Notes 
Notice S 147X10 
Preliminary order B 147 andN 8 
Revision S 147 N 17 

— Immovable property— Dispute likely io causa btmok 
of peace B 145 and Notes 
Arbitration and compromise B 145 N 37 
Attachment B 145 andN 25 
Effect of S146N8,9 
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movable property _ Dispute likely to cause 
breach of peace — Attachment {conid,} 

When to be ordered S 146 andl^ 1 to 7 
Withdrawal of B 146 N 10 
Cancellation of preliminary order S i4r5N43 
Conversion of proceedings B 145 N 53 
Crops or produce subject to decay B 145 and N 26 
Disobedience of order under S* 146 B 146 N 14 
Dispute S145N9 

Efieet of order under S. 145 S 145 N 50, 51 
Evidence S 145 N 28, 32, 34 
Forcible and wrongful dispossession 

S145N41, 42 

Information S145N8 

Inquiry as to possession S 145 and N 27 to 35 

Joint possession S 145 N 40 

Land, water or boundaries S 145 and N 22 

Local inquiry and local mspeution S 145 N 35 

Nature of proceedings under S. 145 B145N4 

Parties B 145 N 16 to 18 

Party entitled to possession until legally evicted 

B145 and N 47, 48 

Persons bound by order S 145 N 52 

Person interested B 145 N 45 
Police report B 145 N 7 
Preliminary order S 145 and N 14, 15 
Finality of S145N44 

Publication and service of B 145 and N 23, 24 
Question of title S 145 N 38 
Receiver, appointment of S 146 and Nil to 13 
Restoration of possession B145N49 
Sections 144, 145 and 107 compared S146N3 
Who can taka action B 145 N 5 

Written statement S 145 and N 20 
^-Imprisonment 

Civil Jail, removal from S 541 andN 1 
Execution of sentence Ss 383 to 385; B 383N1 
Place of S541 andNl 
Inquest by coroner S 174 N 14 
—Inherent power of High Court S 561A and Notes 
—Inherent power of lower Courts S 561 AN 7 
—Inquest by Magistrate S 174 andN 13 
Death in police custody S 176 and N 1 
—Inquest by police S 174 and Notes 
Inquest report S 174 and N 5 to 7 
Post mortem examination B 174 N 10 
Power to summon persons S 175 and N 1 
Witnesses S 174 andN 4, 12 
—Inquiry defined B 4 (1) (k) andN 1 
—Investigation defined S4 (1) (1) andNl 
— Investigation by police Cb XIV 

Absence of sufficient evidence— Procedure 

S 169 and Notes 

Cognizable eases vS 156 and Notes 
Complainant or witnesses, arrest or restraint on 

S171 andNl 

Examination of witnesses S 161 and Notes 
Final report 

Procedure on S 173 
To whom to be sent S 173N 5 
Use of S173N7 
When to be sent B173N3 
Irregularities in S 156 and N 5 
Local investigation, dispensing with S 157 
Non-cognizable cases S 155 and Notes 
Occurrence report S 157 andN 1 
Mode of submission S 158 
Power to direct investigation or to bold preli- 
minary inquiry S 159 andNl 
Order for S 156 and N 6, 7 
Powers and duties of police S 156N 8 
Production of documents S160N6 
Subordinate Police-Officer, report by B 168 


INDEX 8985 

CRIMINAL PROCEDURE CODE, 1898 -Invest! 
gation by police f' contd,) 

Sufficient evidence — Forwarding accused to 
Magistrate B 170 and Notes 
Sufficient ground for investigation B 157 
Territorial limits B 156N3 
Threat, inducement or promise, offering ot 

B 163 andNl 

Witnesses 

Disobedience of summons S 160 N 9 
Duty to answer questions S 161 andN 7, 8 
Power to require attendance of 

S 160 and Notes 

Who can be summoned S180N4 
— Irregular proceedings Ch XLV 

Commitment, irregular B 532 and Notes 
Curable irregularities 

S 529 and Notes ; S 537 and Notes 
Error, omission or irregularity S 537 N 5 to 28 
Failure of justice S 537 N 29, 30 
Finding or sentence when not reversible 

S 537 and Notes 

Irregularities which vitiate proceedings 

S 530 and Note^ 

Non-compliance with S. 164 or S. 364 

S 533 and Notes 

Omission to give information under S. 447 S 5 34 
Omission to prepare charge S 535 and Notes 
Trial by Jury of offence triable with aid of asses- 
sors or vice versa B 536 andN 1 
Waiver of irregularity B 537 N 30 
Wrong place, proceedings in S 531 and Notes 
—Joinder of charges 

Acts constituting one offence but when combined a 
different offence S 235 and N 8 
Distinct charges for separate ofiences 

B 233 and Notes 

Doubt' as to which of several ofiences baa been 
committed S 236 and Notes 
Offences falling within two definitions 

S235 andN7 

Same transaction, several offences in 

S235 andNl to 6,9, 10 
Three offences of same kind S 234 and Notes 
Withdrawal of remaining charges after conviction 
on one S 240 andNl 
—Joint trial S 239 and Notes 

Abetment and attempt S 239 and N 5 
Acts done in pursuance of conspiracy B 239N 7 
Acts in prosecution of common object S 239N8 
Clauses of S. 239 if mutually exclusive S 239 N 2a 
Coins, offences relating to S 239 andN 13 
Continuing offence S 239 N 12 
Criminal breach of trust and receiving stolen 
property S239N20 

Defamation by different persons S 239 Nil 
Keeping gaming house and using it S 239 N 14 
Kidnapping and abduction S239N13 
Objection as to joint trial S 239 N 21 
Persons accused of offences of same kind 

S239 andN 5a 

Persons accused of offences under sections 411 
and 414, Penal Code S 239 andN 17 

Persons accused of same offence S 239 andN4* 
Persons who may be charged and tried jointly 

S239 

Printing and publishing seditious matter 

B239N10 

Same transaction, different offences lU 

S 239 andN 6 

Several persons giving false evidence in same case 

S239N9 

Simultaneous trials S239N19 
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—Judgment— Delivery of judgment of predecessor 

^ S350N6 

—Judicial proceedings S 4 (1) (m) and Notes 
—Jurisdiction as to oSenees 

Accused an European Britisii subject 3 20A 
Juvenile offenders vS 29B 
Offences punishable with death S30 acdNl 
Offences under other laws 8 29 and K 1 
Offences under Penal Code S 28 andX 1 
—Jury 

Atttndanca, power to excn^G H 330 
Calling names of jurors S 277 
Charge to jury S 297 and Notes 
Choosing of S 276 and N 1 
Crown or railway servant vS 329 
Discharge of H 305 
District Magistrate to summon h326 
Duties of Judge and jury B 298 and Notes ; 

B299 andNl 

European British subject, trial of B 275 andN 1 
Failure of jurora to attend B 313 
Foreman S 280 andN 1 
Indian British subject, trial of B 275 andN 1 
Juror ceasing to attend— Prccedare S 2S2 andN 1 
Liability to serve as jurors B 319 and N 1 ; B 320 
List of jurors in sessions Court B 321 andN 1 
Objections to S 323 
Publication of S 322 
Revision of S 324 
Bpeoial jurors, list of B 325 
List of common and special jurors Ss 313, 314 
Military jurors S316 
Number of B 274 andN 3 
Number of jurors to be summoned B 315 
Objection to jurors B 277 
Decision of S 279 
Grounds of objection S 278 andN 3 
Power to summon another set of jurors B 327 
Procedure where jury differ S 302 and N 1 
Pubiioation of list of jurora S 314 
Sickness of prisoner, discharge of Jury B 283 
Special jurors S312 
Summoning of jurors Ss 315, 316 
Summons, form and contents S 328 
Supplementary summons B 315 
Swearing of jurors B281 

Verdict of 

Amending of S 304 and N 1 
Delivery of S301andNl 
Form of S303N2 

High Court trial before, verdict when to prevail 

S305 andNl 

Offence not specifically charged, verdict as to 

S301N2 

Reconsideration of S 303N5 
Special verdict S 301 N 3 
Verdict arrived at by casting lots S 301 N 4 
Verdict to be on all charges S 303 N 1 
—Justices of the Peace Ss 22, 25 
— tianguage of Court B 558 
—Local inspection B539B and Notes 
Memorandum S 539B and N 7 to 9 
Notice to parties S 539B andN 3 
— Lunatic accused 

Accused insane at the time of committing offence 

S469 andNl 

Accused lunatic — Procedure S 464 andN 1 
Accused reported capable of making defence i 

B473 andNl 

Acquittal of S 470 andN 1 

Oourt-martial, trial by : see Air Force Act, 1932, 

S. 109 and Army Act, 1911, S. 103A. 
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accused (contd.) ^ 

Delivery to care of relative or next friend B L5 
Detention in safe custody S471 andX L 
Medical examination B ItH 
Postponement of proceedings^ S 164 
Procedure on appearance S 468 and N 1 
Procedure when person Ia i ©ported lit for release 

B 474 andNl 

RtdeaBC pending investig^atlon or trial 

^S46C andNl 

Resumption of inquiry or trial B 407 andN 1 
Besaions case —Procedure B 46t5 and N 1 
—Maintenance, order for S i8B and Ntdea 
Alteration in allowance B 180 and Nete*’ 

Amount of maintenance B 4B8N 12 

Appeal B488K33 

Cancellation of order B 4H8 N 23 

Civil suit B48«N29 

Costs, order m to B 4B8N 26 

Enforcement of order B 48SN 14, 15 ; 

B 1 00 andNl 

Evidence and proeodin e B IBS X 2 1 

Forum B 488X27 

Imprisonment B 4S i X 17 

Insanity of respondent S 4^:>X Jl 

Limitaficn B 488 X 32 

Living in adultery B 488X21 

Nature of proceedings S 488 X I 

Neglect or refusal B 48BN 10 

Offer to maintain B 488 N 18 

Presence of parties B 488 N 25 

Revision B48SN33 

Second application B 488 N 28 

Statutory liability B488N2 

Warrant for levying amount B 488 X 16 

Who can be ordered to pay B 483 N 5 

Who can pass B 488 N 3 

Wife or child, right of B 488 N 7 to 9 

— Meaning of words B 4 (2) 

— Military authorities 

Delivery of person to B 519 ani X I 
— Non-cognizable offence B 4 (1) fn) 

First information B 155 ani Notes 
— Object of Pre N1 
— Offence 

Defined S 4 (1) (o) andX 1 

Offences under Act other than Penal Code 

B 5 andNl 

Offences under Penal Code S 5 a nd X 1 
— Personal appearance, dispensing with 

B *205 and Notes 

— Place, meaning of B 4 (1) (q) 

— Place of inquiry or trial Oh XV 

Act of offence by reason of relatl m to any other 
act B 180 andNl 
Arms Act, offence under B 184 
Being a thug and belonging to a gang of daooits 

B181 andN 2,3 

Child Marriage Restraint Act, 1929, offence under 

B188NS 

Committal by or to wrong Court B 177 X 11 
Continuing offence B 182 and X 4 
Criminal misappropriation and criminal breach of 
trust Sl81andN4to6 
Escape from custody BlSlandN5 
High Court to decide in case of doubt B 1B5 
Journey, offence committed on B 183 and N 1 
Jurisdiction over railway lines in native states 

B 1B8N6 

Kidnapping and abduction S 181 and X 8 
Offence committed beyond local jurisdiction, power 
to inquire B 186 and N 1 ; B 187 
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mquity 01 tviSil (contd,) [ 

Offenoa consisting of several acts 8182 andN6 — Proclamation for appearance of i) 0 rson absconding 

Otiences committed on high seas 8 ISSN 7 _ ^ and Notes 

Offences committed outside BrUish India — Prosecution -Permission to conduct S 495 and Notes 

S 188 and Notes | Public nuisances 


Certificate of Political Agent or Provincial | 
Government 8 188 and N 5 j 

Copies of depositions and exhibits 8 189 i 

•Offence in difierent local areas 8 182 andN 3 
Ordinary place of inquiry or trial 8 177 and Notes 
Place where act is done or consequence ensues 

8179 andNl 

Place where offence is committed S 177 and Notes 
Power to order cases to be tried in different 
sessions divisions 8 173 andN 1 
Scene of oixenoo uncertain S 182 andN 2 
Several Courts taking cogni/mneo of same offence 

8185 andNl 

Theft 8 181 andN 7 

Transfer of territory to another district 8 177 N 9 
Transfer of territory to Native State 8 177 N 8 
Wrong place, trial at 8 177 N 10 ; 8 1 81 N 9 j 

—Plea of aoouaed 8 255 

Plea of guilty 8 255 andN 4 to 7 
— Pleader 

Appointment of defence counsel 8 540 N Oa 

Argu m en ta 8 3 4 0 K 7 

Choice of 8 3 40 N 6 

Citing as witness 8 340 N 8 

Court and nleader ,^8 340 andN u 

Defined 8 4 (1) (r) andN 1 

Disqualification to sit as Magistrate [ 

8 557 andNl ! 

Meaning of S340N10,U j 

Bight of accused to be defended by ] 

8 340 and Notes j 

—Pohee diary 8 172 and Notes 
Admishibility of 8 172 N 4 
Contents of 8 172 N 3 
1 nspection by accused 8 1 72 K 5 
Sending for 8172 and N 8 
0se of 8 172 N 6, 7 
—-Police-officer 

Arrest to prevent cognizable offences 8 151 
Information of design to commit cognizable 
offences S 160 

Inspection of weights and measures 8 153 andN 1 
Officer in charge of a police station 

8 4 (1) (p) andN 1 

Prevention of cognizable offences 8 149 and^N I 
Prevention of injury to public property S 152 
Stolen property, power to seize 8 550^andN 1 
Superior officer, power of 8 551 andN 1 
.—Police station 8 4 (1) (s) andN i 
—Powers 

Additional powers 8 37 and N i ; Sch IV 

Oanoellation 8 41 and N 1 

Control of District Magistrate’s investing power 

8 38 

Mode of conferring 8 39 andN 1 
Ordinary powers of Magistrates 8 36 

Powers of officers appointed 8 40 andN 1 
Presidency Magistrates 8 18 andN 1 
Bench 8 19 

Local limits of jurisdiction S 20 andN 1 
Power to order prisoner in jail to be brought for 
examination 8 542 ^ 

— Preventive action of police Ch XIIX 
—Previous convict, order for notifying address 

8 5G5 and Notes 

—Previous conviction — Trial of persons previously 
coB\ icted 8 348 and Notes 


Absolute— Procedure on order being made 

8 140 and Notes 

Channel 8 133 N 13 

Civil Court, jurisdiction of 8 133 N 26 

Community 8 133 N 17 

Conditional order for removal 8 133 and Notes 
Absolute, Order when to be made 

8 133 andN 9, II ;8 139 andNl 
Death of party 8 133 N 25 
Direction in S 333N21to23 
Duty of person to show cause or claim jury 

8135 andNl ; 8 136 andNl 
Form of 8 133 N 20 
Further inquiry 8 133 N 28 
Parties 8 133 N 24 

Service or notification of order 8 134 andN 1 
Denial of existence of public right —Prccedure 

8 139A and Notes 

Injunction pending inquiry 8 142 andNl 
Jury 8 133 andN 4 to 8 
Failure to appoint 8 141 
Jury finding order reasonable -Prucedace 

8 139 andNl 

OmPsiou 10 return verdict 8 141 andN 1 
Procedure on appearance to show cause 

S 137 and Notes 

Piocodura where peraon claims jury 

8 138 and Notes 

Prohibition of repetition or continuance 

8143 andNl 

Public place 8 133N15 
Bemadies 8133N1 
Sections 133 and 144 8 133 N 5 

Sections 133 and 147 8 133 N 0 

Public Prosecutor 
Appointment of 8 492 and N 1 
Conduct of prosecution 8 493 and N 1 
Conduct of sessions trial 8 270 andN 1 
Defined 8 4 (1) (t) 

Bight to appear and plead 8 493 andN 1 
Withdrawal from prosecution 8 494 and Notes 
Consent of Court S 494 andN 5 
Discharge of accused 8 494 andN 8 ^ 

Effect of 8 494 and Notes 
Farther inquiry 8 494 N 10 
Revision 8 494 N 9 
Section 337 and S. 494 8 49 4 N 2 

Rape by husband 8 561 andN 1 

—Reference to repealed enactments 8 3 andN 1 
—Reformatory school 

Confinement of youthful offender 

8 399 and Notes 

Remand to police custody S 167 and Notes 

Fifteen days S 167 and N 6 
Forwarding accused B 167 andN 3 
When may be ordered 8 167 
Who can order 8 167 andN 5 
—Restoration of abducted or unlawfully detained 
female 8 552 and Notes 
— Revision 

Abatement of 8 439 N 39 

Acquittal, revision against S 439 N 12 to 14 

Any proceedings 8 435 N 9 

Appeal treated as 8 439 N 4 

Appealable case 8 439 N 42 

Appellate orders, revision of 8 439 N 18 

Bar of S435N14, 15 
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sion (con Id.) 

Commitment, power of Dlotrict Magistmte or Ses* 
sions Judge to order S 437 and Notes 
Commitment, power to quash S439N 26 
Costs S439N31 

Criminal Court, proceedings of 8 435X6, 7 
Declaratory orders S 439X34 
Discretionary orders S 439X17 
Dismissal for default — t Restoration 8 43fjX 17 
Duty of inferior Court S 435 N 18 
Enhancement of sentence S 439 and X 27 to 29 
Extent of power of Sessions Judge or District 
Magistrate S 435 Nil 
Finding of fact S 439 X 15 
Further inquiry— -Report to High Court 

S 436X22 

Further inquiry, power to order B 436 and Notes 
Burden of proof S 436 N 19 

Contents of order S 436 N 14 
Courts which can revise under S, 436 

B 436 and X4, 4a 

De novo inquiry 436 N 25 
Dismissal of complaint B 436 N 11, 12 
District Magistrate, power of S 436X4 to 6 
Effect of order B 436X21 
Further inquiry, meaning of B 436X8 
Limitation for application S 436 N 20 
Notice S 436X15, 16, 17 
Revision of order for S 436 X 27 
"Who can apply S 436 N 18 

Hearing — Right to be heard S 440 and XI 
High Court, powers of. S 439 and Notes ’’ 
Interlocutory orders S 439 N 24 
Limitation for S 439 N 38 
New plea B 439 N 40 
Onus S 439X21 

Order in — Certification of, to Lower Court 


S442 andXl 

Order in — Letters Patent appeal B 439X43 

Order under S. 145 S 145X54 

Power to call for records of inferior Courts 

S 435 and Notes 


-Reference 

Presidency Magistrate, reference by 

S 432 and Notes 


Disposal of case S 433 andX 1 
Presidency Magistrate, statement of grounds of 
decision S441andNl 
Proceedings under Ch. VIII S 439 N 19 

Proceedings which can be revised S 439 N 8 
Question of law, interference on S 439 N 16 
Reference, refusal to entertain S 439 N 2 
Report to High Court S 438 and Notes 
Additional Sessions Judge, power of 

S438 andXll 


Sessions Judge or District Magistrate, power of 

S 438X2 to 5 

Stay of proceedings S 438X10 
Who can make S 438 andX 1 
Re- trial, order for S 439 N 23 
Review of previous orders S 439 N 33 
Revisional jurisdiction S 439 N 1 to 7 
Second application for S 435 X 16 
Stay of proceedings S 439 X 25 
Third party, application by S 439 N 9 
Transfer of case, power to order 8 439 N 37 
Verdict of jury, interference S 43§ N 32 
Who can apply S 439 N 9 to 11 


—Rules, power of High Court to make S 554 andX 1 
—Sanction for prosecution 

Arms Act, oflence under — See : Arms Act, 1878, 

S. 29 


CRIMINAL PROCEDURE CODE, 189^^ Sane ^ 
tion for prosecution (contd.) 

Boilers Act, probccution under S(k : Iknit! Ac<. 
1923, S. 26 

Ciimiiial coupphacy, pro^tcuiion fur 

B196\ruiaXl 


Jud^e, mauifetrate or publir .^‘ervant, piosLCtUaui ol 

B197andXati? 

Acts done in oliicia! c.ipacRy B 197X6 
Essentials of sanction B 197X9 
Judge B 197X2 
Receiver B 197X4 
Taking cognizance S 197X7 
Want of sanction B 197 X 11 
Who can sanction B 197 X h 
O ffences against state S 19G and Notes 

Complaint by order or under authority of Pir 
vincial Government B 196X3 
Form and contents of complaint B 195 X 9 
Proof of sanction B196N6 
Signature on order of sanction B 196 N 4 
Specification of section S 196 N 5 
Taking cognizance B 196 N 2 
Want of sanction B 196 X 10 to 12 
Who can sanction B 196 X 7 
Preliminary inquiry B19GB 
— Search 

Arms Act— Oflence under, search relating to Sei' 
Arms Act 1878, S. 30 

Arrested person, search of B51 and XI; B52 
— Search-warrant 

Closed place B 102 and X 1 

Form of B 96X16 

General provisions applicable B 101 

General search S96X7 

House suspected to contain stolen property, etc. 

B 98 and X 1 


Irregular search S 103 N 15 

Issue of S 96 and Notes 

List of things searched S 103X 11 

Occupant of place B 103 N 13, 14 

Persons wrongfully confined, search for 

BlOO and XI 

Search beyond jurisdiction— Disposal of things 
found S 99 and XI 

Search in presence of magistrate B 105 and X 3 
Search- witnesses S103 and X3 to ID 
Witnesses, search in presence of B 103 and Xotei- 
— Security for good behaviour Ss 108 to 110 
Arrest and detention B 110 X IG 
Bond for security B 110 X 17 
Discretion of magistrate S 109 X 9 
Habitual offenders, security from B 110 and Notes 
Person disseminating seditious matter 

B 108 and N I 

Person not having ostensible means of subsistence 

B 109 and K 6 

Person taking precautions to conceal his presence 
B 109 and X 3 to 5 
Person unable, to give satisfactory account of him- 
self S 109 andX 7 

Proceedings under S. 110 and other sections 

B 110X3 to 5 

—Security for keeping peace S 107 and Notes 

Breach of peace or disturbance of public tranquillity 
B107 and X 9 to 11 

Conviction, security on S 106 and Notes 
Alteration or setting aside conviction 

B 106X17 

Appeal S 106X19 

Appellate or revisional Court, power of 

S106 and N18 

Courts empowered to act S 106 Nil 
Form and contents of order B 106 N 14 
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for keeping peace — Conviction, security on(contd,) 
Oilences specified S 106 and N 3 to 9 
Revision S106N20 
Summary trial S 106 N 10 
Information to magistrate S 107 and N4 to 6 
Procedure of magistrate not empowered to act 

S107 and N19 

Revision B107N‘20 
Suit against informant S 107 N 7, 8 
Territorial jurisdiction S 107 N 17 
Transfer of proceedings S 107 N 18 
When may be demanded S 107 and Notes 
•‘-Security proceedings Ch YIIl 

Acceptance or rejection of sureties 

S 122 and Notes 

Amount of security S 118 and N3 

Rond by sureties S 121 N 4 

Bond for peace or good behaviour, forfeiture of 

S514 and N14 

Cancellation of bond S 125 and Notes 
Commencement of period of security 

S120 and N1 

Conditions on sureties S 118 N 6 
Detention in Borstal School S 123 N 17 
Discharge of accused 8119 and N1 
Discharge of sureties S 126 and N 1 
Evidence S 117 N 10 to 13 
Evidence of repute S 117 and N7, 8 
h’inal order S 118 and Notes 
Appeal or revision S 118 N 8 to 10 
Form and contents of bond S 118 N 5 
Imprisonment in default of security 

S 123 and Notes 

Kind of 8 123 N 15 

Reference to Sessions Judge or High Court 

S123 and N 6 to 12 
Tender of security to jail-ofiicer S 123 and N 16 
Term of S123N5 
Inquiry S 117 and Notes 
Inquiry— Mode of 8 117 andN4 
Interim security S 117 and N6 
Joint inquiry S 117 and N 14 to 16 
Keeping peace, security for — See : Security for 
keeping peace 

Period of seouri ty 8 1 1 8 N 4 
Preliminary order 8 112 and Notes 
Person present in Court S 113 and N 1 
Summons or warrant, issue of 

8 114 and Notes; 8115 

Release of person imprisoned 8 124 and N 1 
Review of final order 8 118 N 7 
Security bond— Breach of S 121 N 2, 3 
Security bond — Construction S 121 No 
Security bond— Contents S 121 and N 1 
Security for unexpired period of bond S 126A ! 

Suit for malicious prosecution S 117 N 17 
—Sentence 

Aggregate of sentences when treated as single sen- 
tence S35N14 

Commenoament of S 397 and Notes 
Commutation of S 402 and Nl; S 402 A 
Concurrent sentences S35N9 to 12; 

S 397 and Notes 

Consecutive sentences S35N7 
Conviction for several offences at one trial 

S 35 and Notes 

Imprisonment, maximum term S 35 and N 13 
Procedure when magistrate cannot pass sentence 
sufficiently severe 8 349 and Notes 
Separate and aggregate sentences S 35 N 6 
Suspension or remission of S 401 and Nl 
— Sentences which may be awarded 
Assistant Sessions Judge 8 31 
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ces which may be awarded (contd.) 

By different magistrates 8 32 and Notes 
European British subjects 8 34 A 
High Court 8 31 

Sessions and Additional Sessions Judge 8 31 
— Service of summons 

Affixing to house S 71 
Corporate body 8 69 
Mode of S 69 and N 1 
Outside local limits Ss 73, 74 
Process received from outside British India S 930 
Servant of Crown or Railway 8 72 and N 1 
Service outside British India 8 93A 
Signature for receipt S 69 
When person cannot be found S 70 and Nl 
— Sessions division 8 7 and N 1 

Alteration of limits 8 7 
— Sessions Judge S 9 and Notes 

Subordination of Assistant and Additional Sessions 
Judges S 17 
— Sessions trial 

Accused refusing to plead or claiming to be tried 

S272 anaNl 

Adjourned hearing, attendance of jurors or 
assessors S 295 
Assessors 

Delivery of opinion S 309 and Notes 
Charge to be read and explained S271 and N3 
Charge to Jury S 297 and Notes 
Appellate Court, duty of 8 297 N 13 
Bad charge S 297 N 15 
Failure to understand 8 297 N 14 
Misdirection S297N10, 12 
Non-directicn 8 297 Nil 
Ee-oharge S297N16 
Gommencetcent of trial 8 271 and Notes 
Conduct of 8 270 and N 1 
Conviction on plea of guilty S 271 and Nil 
Defence witnesses S 290 and Notes 
Summoning witnesses not included in list 

S291 and Nl 

Duties of Judge and Jury S 298 and Notes; 

8 299 and Nl 

Duty of prosecution S 286 N 9 
Entering on defence S 289 
Evidence given at preliminary inquiry, admissibi- 
lity S 288 and Notes 

Evidence of previous conviction S 311 and Nl 
Examination of accused before committing magis- 
trate, to be read as evidence 8 287 and N 1 
Examination of Juror or assessor as witness 

S 294 and Nl 

Examination of prosecution witnesses 

S286 and N 4 to 11 
Local inspection by Jury or assessors 

8 293 and Nl 

Locking up of Jury 8 296 and N 1 
Opening case for prosecution S 286 and N 1 to 3 
Plea of guilty 8 271 and N 10 to 13 
Procedure after examination of prosecution wit- 
nesses 8 289 and Notes 
Procedure in case of previous conviction 

8 310 and Nl 

Procedure where Judge disagrees with verdict of 
Jury 8 307 and Notes 
Prosecutor’s right of reply 8 292 and Nl 
Public Prosecutor to conduct 8 270 and N 1 
Reference to High Court when Judge disagrees 
with verdict of Jury S 307 and Notes 
Appeal 8 307 N 17 
Bail pending reference 8 307 N 9 
Case not triable by Jury 8 307 N 13 
Difference between Judges S 307 N 16 
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CRIMINAL PROCEDURE CODE, 1898 - Sessions CRIMINAL PROCEDURE CODE, 1838 Sim - 
trial Reference to High Court, etc, ((onUl) mons case (contd.) 

Notice of reference S307N15 Jhidetict' of ino^xcution ami defciiiH) 


Powers of High Court S 807 and N 10 to 1*2 
Who can refer S 307 X 2 
Betirexnent of Jury S 300 and X 1 
Retrial after discharge of Jury S 308 and X^l 
Trial by jury or w th asses-ors S 208 and X 1 
Verdict of juiy 

Amending of S 304 and X 1 | 

Delivery of S 301 and Notes ' 

Each charge, on S 30/» an! X I 
Norm of S 303 N 2 

Procedure wi ere jury difier K 302 and X 1 
(;)ucstiond and answers S 30 J and N 3, % 
Ke-considerat on of ri 303 X J 
When to prevail B 30 G and Notes 
Written statement B 290N6 
^Short title B 1 and X 1 
-^Special magistrate S 14 and N I 
— Special rules of evidence Ch XTjI 

Absconding accused, recording ovideueo 

B 512 and Notes 

Chemical Examiner, report of 8 510 and Notes 
Medical witness B 500 and Notes 
OSender imknowD, leoording evidence 

B 512 and Notes 

Previous conviction or acquittal, proof of 

B 511 and Notes 

^—Statement to police in the course of investigation 

S 162 and Notes . 
Accused, by B 1G2X t t 

Approver, by S162N7 
Contradicting witness— Procedure S 162 N 17 
Copies to accused S 162 and N 14 to 16 
Dying declaration B 162 N 23 
Pailure to observe provisions of B 162 

B 162X20 to 22 

Non-compliance with S 164 S 533 and Notes 
Ee- examination S 162 N 18 
Signature S 162 andX 10 
Statement, meaning of B 162 N 2 
Statement to police-officer S 162 N 3 
Use of S 162 and N 1,11 to 13 
—Sub-division S 4 (1) (u) 

— Sub* divisional magistrate S 13 and N 1 
— Submission of case to superior magistrate 

S 346 and Notes 

—Subordinate magistrate S 12 and N 1 ' 

—Successor in office, power of S 559 and N 1 
—Summary trial Ch XXII 

Bench of magistrates, trial by S261 and Nl; 

S265 

Language of record and judgment S 265 and N 1 
Offences which can be tried S 260 and N 4 
Procedure S 262 and N 1 
Record in appealable cases S 264 and N 1 
Record in non-appealable cases S 263 and Notes 
Who can try S 260 and N 2 
—Summons 

By whom served S 68 

Disobedience of S 68 N 3 

Document or thing, summons to produce 

S94 and Notes 

Perm of S68andNi, 2 

Issue of warrant in lieu of or in addition to 

S 90 and Notes 

Person summoned, departure of S 68N4 
Service of — See : Service of summons 
—Summons case Gh XX 
Acquittal S 246 and N 1 
Admission of truth of accusation S 243 and Nl 
Death of complainant S 247 N 5 
Defined B4(l)(v) 


vS244 and Xut^ 

i’lndiug not li iiitod by roitiplaiiit or summoin 

B 2 iG and X " 

Non-appearance <)f complainant B247 and Xoh 
Power to stop proceeding*’ B 2 P* and X 1 
Procedm e B 2 11 and X 1 
Sentence S 215 and X 1 
Bub'-tance of aucucalion to h* rtated 

B2i2 . iid \ . 

Withdiawal of complaint B 248 and Note’ 

— Superior magistrate 

BubmDsion of ca^e to, when magistrate cannot 
pass sentence sutuciencly’savere B 349 and Note 
—Tabular statement of offences Beh II 
—Temporary orders in urgent cases o! nui.-anco or 
apprehended danger B 144 and Notes 
— Tiansfer of cise— provincial f covernment, power of 

B 527 and \ " 

-Transfer of case by W:ih Court B 52G and Noli 
Adjournment of ease B 520 X 17, IH, 20 
Affidai it B 52 6 X 0 
Ap pli cat a in for B 52 G \ 2 
Ca-es which ''•an be transfcired B 52(;X 1 1 
Duty of Counsel Bo26X 10 
( \ rounds for S 52C and N 2 to B 
Successive applications B 620 X 19 
-Transtfcv of case* to subordinate Magistrate 

B 102 and Note. 

Case, meaning of B 192 X 8 
Iilffectof S192N8 
Erroneous order B 192 N 9 
Notice of transfer B 192 X 10 
Stage at which may bo transferred B 102 \ 3 5 

-Trial S4 (1) (k)N2,3 
-Trial by jury 

Provincial Government to determine 

B 269 an I Xotc 

Sessions trial S 268 
—Unlawful assembly 

Command to disperse B 127 andX 1 
Power of commanding officer B 131 
Protection against prosecution S 132 and X i 
Use of civil force to disperte B 128 and X I 
Use of military force Bs 129, 130 
—Warrant-case Ch XXI 

Absence of complainant B 259 and No^e^ 

Acquittal S 258 and X 1 
Adjournment S 25G and N 4 
Charge, framing of S 254 and Notes 
Cross-examination alter charge S 256 and X i • 
Defence B 256 
Defined S 4 (1) (w) andN 1 
Discharge of accused S 263 and N 3 to 8 
Examination of accused S 253 andN 2 
Plea S 255 and Notes 
Previous convictions S 256A and N 1 
Procedure S 251 and N 1 
Process for compelling attendance of defence wi* • 
nesses B 267 and Notes 
Prosecution evidence S 252 and Notes 
Written statement 8 256 and N 11 
•Warrant of arrest 
Conditional S75N6 
Continuance of S 76 
Direction to take security S 76 and X 1 
Execution outside British India S 93B 
Execution outside local jurisdiction Ss 83 to 8G 
Form of S 76 andN 2 
General S 75 N 4 

Landholders, farmer or manager, directed B 7& 
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CRIMINAL PROCEDURE CODE, 1898 -Wartant 
of arrest (contd.) 

Mode of execution 8 75 N 10 
Notification of substance 8 80 and Notes 
Place of execution S 8*2 
Police officer, directed to S 79 acdN 1 
Process received from outside British India 8 980 
Production of arrested person S 81 andNl 
Requisites of B75N2 
Several persons, directed to 8 77 
Special S75N5 
Summons and warrant 8 75N1 
To whom to be directed S 77 andNl 
—Whipping 

Execution of sentence S 390 andNl; 8 391 andNl 

Exemptions 8 393 and N 1 

Instalments, execution by 8 393 

Mode of inflicting S 392 anclN 1 

Offender not in fit state of health 8 394 andN 1 

Procedure if punishment cannot be inflicted 

8 395 andNl 

Stay of execution 8 39 t aidNl 
—Withdrawal of case 

Adjournment 8 528 N 15 
Any case 8 528 NS 
Application for 8 628 N 3 
Court having no iurisdiotion 8 528 N 1*2 
District Magietra'e, power of 8 o*iS 
Efieot of order 8 5*28 N 6 
Executive order S528N5 
Notice 8 528NU 
Order of— Necessity of S 528 N 4 
Reasons for S 528 N 7, 13 
Sessions Judge, power of S 528 andN 1 
Village- headman 8 528 N 16 
—Youthful offenders’ confinement in reformatories 

S 399 and Notes 

CRIMINAL TRESPASS 

See Penal Code, 1860, Ss. 441 to 460. 

CRIMINAL TRIBES ACT, 1924. 

— Arrest of registered member found beyond prescribed 
limits S 25 and N 1 
—Bar of jurisdiction 8 29 
— Change of residence S 10 and N 1 
— District, defined 8 2 (1) 

— District Magistrate, defined 8 2 (2) 

— Enhanced punishment for members of criminal tribe 

8 23 andNl 

— Extent of SI 

—Finger impression, power to take 8 9 
— Notification of criminal tribe 8 3 
— Penalty for breach of rules S 22 and N 1 
—Penalty for failure to comply with notice under S. 5 
or S. 7 8 21 

—Place of residence, duty to notify 8 10 andN 1 
—Power to deport S 28 

—Power to restrict or settle in another province S 13 
—Power to vary specified area or place of residence 

812 

— Begistered member found in suspicious circum- 
stances S 24 

— Registration of members 8 4 
Addition to register 8 7 
Alterations in register S 7 
Charge of registrar S 6 
Person aggrieved, complaint by 8 8 
Procedure S 5 

—Report at fixed intervals, duty of member 8 10 
“-Bestriotion of movement S 11 
Matters to be considered 8 11 
—Rules, power to make 8 20 
—Schools 8 17 

Discharge or transfer from S 18 


CRIMINAL TRIBES ACT, 1924 (mild ) 

—Settlements 816; S23A(Mad) 

Discharge or transfer from SIS 
— Short title 8 1 

— Transfer to another province or district 8 15 
—Use of any settlement for reception of persons 8 19 
— Verification of presence in prescribed area or place 

S14 

— Village officers, duty of S 26 andN 1 
Breach of duty, penalty for S27 

CROWN 

—Relevant provisions 

Arbitration Act, 1940, S. 45 (Crown to be bound). 
Boilers Act, 1923, 8. 33 (Boilers and ateam-pipes 
belonging to the Crown). 

Civil Procedure Code, 1908, 0. 27 (Suit by oi 
against). 

Companies Act, 1913, S. 230 (Preferential pay- 
ments to Crown in winding up of company). 
Grown Grants Act, 1895. 

Factories Act, 1934, S. 80 (Crown factoiy). 

General Clauses Act, 1897, S. 3, ols. 14a & 14b 
(Crown contracts and debts); ols. 14c &14d (Grown 
grant and liability). 

Land Acquisition (Mines) Act, 1885, 8. 2 (Saving 
of rights of Crown). 

Mines and Minerals (Regulation arid Development^ 
Act, 1948, S. 13 (Applicability to Crown). 

Mines Act, 1923, 8. 48 iCrown mines]. 

CROWN GRANTS ACT, 1895. 

— Applicability 8 I N 1 

—Applicability of Transfer of Property Act to Crown 
grants 8 2 and N 1 

— Crown grant, operation of according to its tenor 

8 3 andNl 

—Extent of S 1 
— Object of Pre 
— Short title 8 1 

CURRENCY 

See under COINAGE AND CURRENCY 
CURRENCY ORDINANCE, 1940 
— Object of Pre 
—One rupee notes S 2 
—Penal Code— Provisions, applicability S 4 

CUSTOMS 

—Relevant provisions. 

Agricultural Produce Cess Act, 1940, S,3 (Customs 
duty on export of agricultural produce). 

Aircraft Act, 1934, 8. 16 (Power to apply customs 
procedure to import and export of goods by air). 
Antiquities (Export Control) Act, 1947, S. 4 (Ap- 
plicability of Sea Ouatoms Act). 

Arms Act, 1878, Ss, 7 and 10 

Central Excises and Sait Act, 1944, S.12. 

Coal Mines Safety (Stowing) Act, 1939, S. 6 (Im« 
position of customs duty). 

Coffee Market Expansion Act, 1942, 8, 11 (Customs 
duty). 

Dangerous Drugs Act, 1930, 8. 38 (Application of 
the Sea Customs Act, 1878), 

Excise (Malt) Liquors Act, 1890, 8. 9. 

S’oreign Exchange Regulation Act, 1947, S. 8 
(Restriction on import and export of currency and 
bullion). 

Import and Export (Control) Act, 1947, 8. 2. 
Inland Bonded Warehouses Act, 1896. 

Land Customs Act, 1924. 

Protective Duties Act, 1946. 

Sea Customs Act, 1878, 

Tariff Act, 1934, Ss. 3 and 6, 
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CUTCHI MEMONS ACT, 1938 
— Commencement of y 1 
—Object of Pre 
—Savings S 3 
— Short title S I 

--Succession and inheritance, applicability of Muham- 
madan law S 2 andN 1 

DAMODAR VALLEYCORPORATION ACT, 1948 
— Accounts and audit S 47 

Advisory Committee S 10 

—Allocation of expenditure S33 

Annual financial statement S 16 

—Annual report S 45 
— Application of Forest Act S 52 
—Arbitration of disputes vS 49 
—Area of operation S 11 

Avoidance of submersion of coal mines S 2G 

—Betterment levy, share in M 41 
— Borrowing of money B 42 
—Budget B 44 

—Capital allocated to flood control B 36 
—Capital allocated to irrigation 8 34 
—Capital allocated to power vS 35 
— Compulsory acquisition of land 8 50 
—Condition of service of members S 5 
—Constitution of corporation S 4 
— Control of Central Government S 51 
—Co-operation with other authorities H 25 
— Cor pot atio n , defi ned S 2 
— Damodar Valley, defined vS 2 
—Bam or other work, prohibition of con=!traction vS 17 
-Depreciation and reserve, provision for B 40 
—Directions by Central Government S 48 
—Effect of other laws B 58 

—Electrical energy, supply and generation of B 18 
Charges for B 20 
Existing licences, effect on B 19 
—Expenditure on other objects B 32 
—Expenditure till establishment of corporation B27 

Financial adviser, functions and duties of B 8 

— Functions of corporation S 12 
—Fund of corporation S 29 
—Incorporation B 3 
—Interest, addition to capital cost S 39 
—Interest, payment of S 38 
—Irrigation and water-supply S 13 

Rates for supply of water for industrial and 
domestic purposes S15» 

Rates for supply of water for irrigation S 14 
Supply of water to persons whose supply has been 
stopped or reduced S 16 

Liability to pay central taxes S 43 

—Limits of Damodar Valley Sll 
—Member, defined S 2 
—Object of Pre 
—Officers and servants 
Appointment of S 6 
Conditions of service S 7 
General disqualification S 9 
—Other activities of the corporation S 21 
—Participating Governments, defined S 2 
Liability to provide capital S30 
Payments by S31' 

— Penalty S 53 
— Power of entry S 55 

—Powers of Corporation 

Closing roads and opening spaces S 23 
General powers S 22 
Powers under other enactments S 24 
—Profits and deficits, disposal of S 37 
—Prosecution, procedure for S 54 
—Protection of action taken under the Act S 57 
— Provincial Government, defined B 2 


DAMODAR VALLEY CORPORATION ACT, 
1948 (conCdJ 

- -Public servants, membor^, oflLar- an I ifirvants of 

Corporation B 56 
— Bogulfitions, power to make S GO 
—Rules, power to make B 59 

- Short title, extent and fionifiicneeinfa.t B 1 
— Vesting of property B 26 

DANGEROUS DRUGS ACT, 1930 

S(^e also Drubs A('T, lOiO. S. 2. 

- - Abetment of offonco B 2 1 

Arrest 

Disposal of person drre-^teil S 29 
Mode of B 25 
Rep'rtof B27 
Without warrant B 23 
— Attempt to commit offence B 20 and N I 
— Calculation of percentages B 3 
Coca derivative, defined B 2 (b) andN 1 
— Coca leaf, defined B 2 fa) 

—Coca leaf — Internal traffic, control over BB 
— Gommencenaont of B 1 
—Dangerous drug 
Defined S 2 (b) 

Export, import or transhipment, eonirnl over S7 
External dealings in, contiol over B 9 
— Disposal of confiscated articles B 35 
— Enhanced punishments Ss 16, 17 
— Entry and geixure, power of B 23 
— Excise officer ■ Investment with powers of officer-in* 
charge of police-station B 30 
— Export from British India, defined B2 fk) 

—Export inter-provincially, defined B 2 (1) 

— Extent of Si 
—Hemp, defined S 2 (o) 

—Illicit articles 

Confiscation Ss 33, 34 
Presumption from possession B 32 
— Import inter-pro vinclaliy, defined B 2fj‘) 

— Import into British India, defined B 2(i) 

— Jurisdiction to try offences B 31 
— Manufactured drug 

Control over manufacture of B 6 
Defined B 2(g) 

Internal traffic, control over B 8 
— Medical hemp defined B 2(d) 

— Object of Pre 

—Obligation of officers to assist each other B 26 
— Opium 

Defined S 2 (e) 

Derivative, defined B 2 (f) 

Export, import or sale, prohibited S 4 
Manufacture or possession, prohibition of B 4 
Production and supply, control over B 5 
—Prohibition against certain operations S 4 
—Public place, seizure and arrest in S 26 
— Punishment for contravention of S* 4 S 10 and N I 
— Punishment for contravention of S. 5 B 11 
— Punishment for contravention of S, 6 B 12 
—Punishment for contravention of S. 7 BlJandNl 
—Punishment for contravention of S. 8 B 14 andN I 
— Punishment for contravention of S, 9 B 19 
—Recovery of sums due to Government B 37 
— Rewards S 35 
— Rules, publication of S 36 
— Savings Ss 39, 41 

—Sea Customs Act, applicability of S 38 
— Search S 23 
Mode of S 25 

— Security for abstaining from commission of offences 

o . SI® 

— Seizure — Disposal of articles seized S29 
—Seizure, report of S 27 
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DANGEROUS DRUGS ACT, 1930 (contd.) 

— Short title S 1 

—Special and local law, saving of S 39 
-Transport, defined S 2 (m) 

-Use ot premises for committing offence S 15 
— Vexatious entry, search, seizure or arrest S 28 
-Warrant, power to issue S 22 

DEATH 

(Ij Births, Deaths and Marriages Registration 
Act, 1886. 

(2) Penal Code, 1360, S. 46. 

DECLARATION 

See (1) Court-fees Act, 1870, S. 7 (iv) (c). 

(2) Specific Relief Act, 1877, S. 42. 

DECREES AND ORDERS VALIDATING ACT, 
1936 

— Certain decrees and orders not to he guestioned on 
ground of jarisdiction S 2 andN 1 
— Restoration of proceedings S 3 
— Short title and extent S 1 

DELHI LAWS ACT, 1912 
— Object of Pre 
-Pending proceedings S6 

— Powers of Court for facilitating application of exist- 
ing enactments S 4 

— Powers of Provincial Government for facilitating 
application of enactments S 4 
— Short title and commencement S 1 
— Territorial application of enactments S 2 
-Vesting of powers of separate officers in single officer 

S6 1 

DELHI LAWS ACT, 1915 1 

— Added area— Applicability of laws S 2 
—Continuance of existing laws S 3 ^ 

-Exclusion of certain enactments S o 
— Eacilitating application of certain enactments S 4 i 
— Object of Pre 

— Pending proceedings S 6 ' 

—Short title and commencement S 1 

DENTISTS ACT, 1948 

-Cognizance of offences S 52 I 

- Commission ot Enquiry S54 , 

— Company, profession of dentistry by S 5 1 

-Council, defined S 2 
-Definitions S 2 
— Dental Council of India Oh 2 
Casual vacancies S 6 
Constitution and composition S 3 
Effect of recognition S 13 
Executive Committee S 9 
Incorporation of S 4 
Indian Register S 18 

Information as to courses of study, training and 
examinations S 14 
Information to be furnished by S 19 
Inspections S 15 
Mode of declarations S 17 
Mode of election S 5 
President and Vice-President S 7 
Qualifications of dental hygienists S 11 
Qualifications of dental mechanics S 12 
Recognition of gualifications S 10 
Regulations, power to make S 20 
•Bemunaration and allowances S 8 
Staff S 8 
Term of office S 6 
Withdrawal of recognition S 16 
— Dental hygienist, defined B2 
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DENTISTS ACT, 1948 (contd.) 

— Dental mechanic, defined S 2 
— Dentist, defi^ned S 2 
— Dentistry, defined S 2 
~ Failure to surrender certificate S 50 
— Medical practitioner, defined S 2 
—Misuse of titles S 48 
— Object of Pre 

— Payment of part of fees to Council B 53 
— Practice by unregistered persons S 49 
— Provincial Council, defined S 2 
— Provincial Dental Council Ch 3 

Constitution and composition S21 
Executive Committee S 29 
Incorporation of S 24 
Information to be furnished by S 30 
Inter-Provincial agreements S 22 
Joint Provincial Councils B 23 
Mode of election S 26 
President and Vice-President S 25 
Staff, remuneration and allowances B 23 
Term of office and casual vacancies B 27 
— Recognised dental hygiene qualification, defined B 1 
--Recognised dental qualification B 10 and Sch 
—Recognised dental qualification, defined S2 
— Register, defined S 2 
— Registered dentist, defined S 2 
— Registration Ch 4 

Additional qualifications, entry of S 40 
Application for, scrutiny of S 35 
Dental hygienists and dental mechanics 

Ss 36 to 38 

Duplicate certificates S 44 
Effect of S 46 

Falsely claiming to be registered, penalty for B 4? 
First preparation of register B 32 
Entry in, qualification for S 33 
Jurisdiction to question order as to B 43 
Preparation and maintenance of register B 31 
Printing of registers B 45 
Qualification for subsequent registration S 34 
Removal from register S 41 
Renewal fees B 39 
Restoration to register B 42 
— Rules, power to make S 55 
— Short title and extent S 1 

DESTRUCTION OF RECORDS ACT, 1917 
— Rules for disposal of documents S 3 
—Saving of certain documents S 5 
— Short title B 1 
— Validation of former rules S 4 

DESTRUCTIVE INSECTS AND PESTS ACT, 
1914 

— Definitions S 2 

— Export of prohibited articles to Indian States B 40 
— Import of articles likely to infest S 3 
— Object of Pre 

— Operation of 'notification under S, 3 S4 
—Penalties B 5A 

— Protection from legal proceedings S 6 
— Refusal to carry prohibited articles S 4B 
— Rules, power to make S 4D; S 5 
—Short title S 1 

— Transport of insects or articles likely to infest S iA 

DIPLOMATIC AND CONSULAR OFFICERS 
(OATHS AND FEES) ACT, 1948 
— Consular Officer, defined S 2 
— Diplomatic Officer, defined S 2 
—Object of Pre 

Powers as to oaths and notarial acts abroad S 3 
1125 & 1126 A* M« 
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DIPLOMATIC AND CONSULAR OFFICERS 
(OATHS AND FEES) ACT, 1948 (amtd.) 

— Tnnichment; of ofiences S 4 
— Short title B 1 

directors 

See under COMPANIES ACT, 1913. 

DISCOVERY AND INSPECTION 
See Civil P. C , 190b, 0. 11. < 

DISPLACED PERSONS (INSTITUTION OF 
SUITS) ACT, 1948 
— Displaced person, defined S3 
— Duration of Act S 2 
— Extetjfcion of period of iimuation S8 
— Institution of suits by di^pUcei person — Local 
jurisdiction S 4 

- Object of LTe 

— Repeal of ordinance S 9 
— Restoration of dismissed su ts B 6 
—Restoration of suit Nvhere appeal Las been dismissed 

B7 

— Short title and extent B 1 
— Validation of pending suits B 5 

DISSOLUTION OF MUSLIM MARRIAGES 
act, 1939 

— Conversion to another faith S 4 
—Cruelty B 2 andN 4 
—Dower, rights to S 5 
—Extent of B 1 

— Grounds for dissolution of marriage S 2 and Notes 
—Neglect or refusal to maintain S 2 andN 2 

— Notice to heirs of husband B 3 
— Object of Pre 

— Protection of Courts S2N6 
— Repudiation of marriage B 2 andN 3 
— Short title S 1 

DIVORCE 

—Relevant Provisions 

Ccurt-fees Act, 1870, Scb, II, Art. 7 (Court fee on 
undertaking) 

Dissolution of Muslim Marriages Act, 1939 
Divorce Act, 1869 

Divorce Dills Evidence Act, 1920, (1 Geo. IV, 
0. 101) 

Evidence Act, 1872, S. 50 (Opinion as to relation- 
ship— Sufficiency of proof) 

Indian and Colonial Divorce Jurisdiction Act, 
1926, (16 & 17 Geo. V, c. 40) 

Indian and Colonial Divorce Jurisdiction Act, 
1940, (3 & 4 Geo. VI, c. 35) 

Indian Divorce Act, 1945, (9 Geo. VI, Ch. 5) 
Indian Divorces (Validity) Act, 1921, (11 & 12 
Geo. V, c, 18} 

Jubbuipore and Chhattisgarh Divisions (Divorce 
Proceedings Validation) Act, 1935 
Native Converts* Marriage Dissolution Act, 1866 
Parsi Marriage and Divorce Act, 1936 
Special Marriage Act, 1872, S. 17 
Stamp Act, 1899, Art. 29 (Divorce, instrument of) 

DIVORCE ACT, 1869 
— Adjournment of hearing S54 
— Adulterer 

Costs against S 35 
Damages from S 34 andN 1 
—Adultery S 10 andN 2 
Admission of S14N2 
Adultery with cruelty S10N8 
Adultery with desertion SION 10 
Bigamy with adultery SION 4 
Condonation S 7 N 3; S 14 N 4 


DIVORCE ACT, 1869-AduIlery n mhl^ 

Conn 1 van BliX3 

Co-respondent, adulterer us B li and XI 

Marriage with adultery SION 5 

Wilful neglect or misconduct conducm/ t . S i | N fe 

— Alimony 

Alimony pendente hte B .111 and X 1 
^2ontbly or weekly payments S37 
l^a^inent to wife or liuet*‘os BBH 
Permanent alimony B .17 and X I 
— Appeal B 35 and X 1 
— Higamy with aduUery, defined B 3 (7) 

Change of religion BIUNG 
Children of annulled marriage B21 
—Civil Procedure Code, applicability of H 45 and N 1 
— Coliusion B 14 andN 5; S 16 and N 1 
—Collusion, statement as to, absence of B 47 andX 1 
— Commencement of H 1 
—Costs against adulterer S 35 
— Costs, appeal as to B 55 
--Court, defined B 3 (1) 

— Criminal converpation, bar of suit S 61 an i X i 

— Cruelty S 10N7, 8 
— Custody of children 

Buit for dissolution or nullity B 43 undX 1; 

B 4 i and K 1 

Suit for judicial separation B U ; B 42 
— Damages from adulterer B 31 and N 1 
—Decree for dissolution S 14 and Note^' 

Admission of adultery B14N2 
Collusion B 14N 5; B*" 16 andN 1 
Confirmation by High Court B 17 and NX 
Decree m si S 16 andN 1 
Delay B14N7 
Discretion of Court BUNG 
Jurisdiction S14N9 
When not be passed S 14 and N 1 
When to be passed S 14 and X 1 
— Decree for nullity 

Confirmation by High Court B 20 and X 1 
Grounds for S 19 andX 1 
Petition for B 18 

— Decree or order prior to Act, enforcenu-ni d B 5 
— Desertion 

Denned B 3 (9) and N 3 
Dissolution on ground of B 10 X 9, 10 
— Dissolution of ■^'larriage 

Adultery B 30 andN 2 to 4, 8, 10 
Collusion B 16 and N 1 
Collusion, absence of B 12 andN 1 
Co-respondent, adulterer as B 11 andN I 
Dismissal of petition B13 
Grounds for S 10 and Notes 
Husband, petition by B 10 
King’s Proctor, officer to exercise dutia-i of 

B37A andN I 

Relief to opposite party B 15 and N 1 
Wife, petition by S 10 
— District Court 

Defined S 3 (3) 

Matrimonial Jurisdiction S4 
— District Judge, defined B3 (2) 

— Domicile S 2 N 4; B 7 N 5 
— Effect of amendment B2N1 
—English law, applicab.lity of S 7 and Kotc= 
—Evidence— Husband or wife as witness S 52 and N i 
—Evidence, mode of taking B 51 andN 1 
—Extent of S 2 
—Forms S 46 and Schedule 
— High Court 

Decree for dissolution, confirmation u£ 

B17 andNl 

Decree for nullity— Confirmation of B 20 andN X 
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DIVORCE ACT, 1869— High Court (contd.) 

Extra-ordinary Jurisdiction SSandNl 
Matrimonial Jurisdiction S4audNl 
Power to transfer suit or proceeding S 8 and N 1 
Reference to S9 

— Incestuous adultery, defined S 3 (6) 

—Judicial separation S22andNl 
After-acquired properly S 24 
Application for S23andNl 
Contract by separated wife S 25 
Dealings with wife before reversal of decree S60 
Grounds for S 22 and N 1 
Reversal of decree 8 26 
Separated wife, position of Ss 24 and 25 
Suit by separated wife S 25 
— J urisdiction S 3 N 2 
— Jurisdiction to grant relief S 2 andN2 
— Jurisdiction to make decree of dissolution or nullity 

S2 andNS, 4 

—Lunatic, suit on behalf of S 48 

—Marriage with another woman, defined S 3 (8) 

— Matrimonial Jurisdiction S 4 andN 1 
—Minor children, defined S 3 (5) 

—Minor, suit by S 49 and N 1 
— Object of Pre 
— Pending suits S 6 
—Polygamous marriages S7N4 
— Practice and procedure b 7 N 2 
—Privy Council, appeal to S56 andNl 
—Proceedings, power to hear with closed doors S63 
— Prcfession of Christian religion S2N2;S7N6 
— Property, defined S3 (10) 

— Protection order 

Dealings with wife before reversal S 60 
Deserted wife, application by S 27 
Discharge or variation of S 29 
Grant of S28 
Legal position of wife S31 
Liability of husband seizing wife’s property S 30 
— Reference to High Court S9 
—Remarriage 

English clergyman, whether can be compelled to 
solemnise S 58 andN 1 

English minister, permission to use Church S 69 
Liberty to marry again S 57 andN 1 
— Residence S2N3;S3N1 
— Restitution of conjugal rights 
Answer to petition S 33 
Petition for S 32 andNl 
— Rules, power to make S 62 
—Security for costs S7N3 
— Service of petition S 50 andNl 
— Settlements 

Ante-nuptial or post-nuptial, inquiry into 

S40 andNl 

Damages, settlement of S 39 
Settlement of wife’s property S39 
— Short title S 1 
— Ultra vires, Act whether S 1 N 1 
— Verification of statements S 47 

DIVORCE BILLS EVIDENCE ACT, 1820 (1 
Geo. IV, c. 101) 

— Examination of witness S2 
— Power of Judge S 3 
— Procedure on examination S 2 
— Prorogation or dissolution of Parliament S 4 
— Warrant for examination of witness in India S 1 

DOCK LABOURERS ACT, 1934 
— Applicability of SI 
— Cognizance of offences S 10 
—Commencement of SI 


DOCK LABOURERS ACT, 1934 (conid,) 

— Exemptions S 11 
— Extent of Si 
— Inspectors 

Appointment S 3 
Powers of S 4 

— Jurisdiction to try offences S 10 

—Object of Pre 
— Penalties S 9 
—Process, defined S 2 (a) 

— Protection to persons acting under the Act S 12 
— Publication of rules and regulations Ss 7, 8 
—Regulations, power to make S 5 
— Rules, power to make S 6 
—Sanction for prosecution S 10 
— Short title S 1 
— Worker, defined S 2 (b) 

DOCK WORKERS (REGULATION OF EM- 
PLOYMENT) ACT, 1948 

— Advisory committees S 5 
— Cargo, defined S 2 
— Cognizance of ofiencea S 7 
— Dock worker, defined S 2 
— Employer, defined S 2 
— Ensuring regular employment, scheme for S 3 
Making, variation or revocation of scheme S 4 
— Government, defined S 2 
— Inspectors S 6 
— Object of Pre 
— Scheme, defined S 2 
— Short title and extent S 1 

DOMICILE 

See \ (1) Divorce Act, 1869, Ss. 2, 7 

(2) Succession Act, 1925, Ss. 4 to 19 

DONOR AND DONEE 

See T. P. Act, 1882, S. 122 
DOURINE ACT, 1910 
— Appeal S 12 

Committee to hear appeals S 11 
— Compensation for horses castrated or destroyed 

Ss 9, 10 

— Definitions S 2 
— Extent of SI 
— Inspector 

Appointment of S 4 
Defined S 2 
Duties of S 6 
Powers of S 5 
— Object of Pre 
— Penalties S 15 

—Protection to persons acting under the Act S 16 
— Registration of horses S 3 
—Rules, power to make S 14 
— Short title S 1 
— Veterinary practitioner 
Appointment of S 4 
Defined S 2 

Inspection of horses by S 7 
Powers of S 8 

— Vexatious entry or search S 13 
DOWER ACT, 1839 
—Agreement not to bar right S 11 
—Applicability S 14 
—Bar of right Ss 6, 7 
— Bequest of personal estate to widow S 10 
— Devise of real estate to widow S 9 
—Estate disposed of S 4 
—Equitable estate S 2 
—Interpretation S 1 
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DOWER ACT, ia39 tconrd.l 

Legacies m bac of dower S Ti 

— Object oi SI 
—Priority S 5 
—Restrictions S s 
—Savings S 15 
—Seisin, whether neoebsai) S 

DRAMATIC PERFORMANCES ACT, 1876 

—Extent of S 1 
—Licence for performance S iO 
—Magistrate, defined S 2 
—Object of Pro 

— Power to call for iiifoniuitiun S 7 
— Prohibiuon of performance S tl 
Older of piohibition S4 
Penalty for disobedience of order Ss 4, 6 
Power to notify order H 5 

— Saving of ptosecuUon under S. 124 A, Penal Code 
— Short title S 1 

~ -Warrant for search and arrest H 9 
DRUGS ACT, 1940 

Sea also DANGEROUS DRUGS ACT, 1980 
— Applicability of other laws S 2 
—Board, defined S 3 (a) 

— Central DAUgs Laboratory S 6 
—Commencement of SI 
— Confiscation S 14; S 31 
— Definitions S 3 
—Disclosure of place where drugs are manufactured or 
kept S24 

—Drug, defined S 3 (b) 

—Drugs Consultative Committee S7 
—Drugs Tecbnical Advisory Board S 5 
—Extent of SI 
—Government Analysts S 20 

Purchaser to obtain analysis from S 28 
Reports of S 25 
—Import, defined S 3 (o) 

—Import of drugs Oh III 
Confiscation S 14 
Customs officer, powers of S 11 
Jurisdiction to try ofienoe as to S 15 
Law relating to sea customs, applicability of S 16 
Misbranded drugs S 9 
Ofienoes S 13 

Prohibition of certain drugs S 10 
Rules, power to make S 12 
Standards of quality S 8 
— Inspectors S 21 
Powers of S 22 
Procedure of S 23 

—Manufacture, sale and distribution Oh IV 
Cognizance of offences as to S 82 
Misbranded drags S 17 

Prohibition of manufacture and sale of certain 
drugs S 18 
Rules S 33 

Standards of quality S 16 
— Object of Pre 

—Patent or proprietary medicine, defined S 3 (d) 
—Penalties Ss 27 to 30 
— Plea in defence S 19 
— Prescribed, meaning of S3 (e) 

—Presumption as to poisonous substances S 4 
—Protection of persons acting under the Act S 34 
—Short title S 1 

DYING DECLARATION 

See Evidence Act, 1872, S. 32 
EARNEST MONEY 

See T, P. Act, 1882, sections 54, 55 


' EASEMENT 

- KKLKVAKT PHOYlrflONH 

Court-fee? Act, 1870, 8* 7 ( ^) bj 
C riminal Procedure Code, 1H9S, 8. 117 D»^puh) 
ns to easement) 

Kabenieiits Act, Ls82 

Land Acquisition Act, IH91, S. 3 (b) i Per^-on iiiti‘ 
tsted m easement) 

Limitat.on Act, 1908, S. 2B lAcquI^ituii cf n^hl 
I ti> ea*c*mentB); S. 27 (Exclusion in favoir 

rever.''ion('r of tenement) 

Northern India Canal ai.d liraina^f* Act, lS7h 

I 8s. 8, 82 

Specific Rtdu f Act, 1877, 52 to 57 

Transfer of IT'Oforty Act, IH82, S 0 (TmioCo. uf 
easement) 

EASEMENTS ACT, 1882 
1 — Abatement of obstruction H 36 andN 1 
S9 ) — Accessory rights B 24 and N I 
j Extinction of B 48 
I —Acquisition by prescription B 15 and Note-, 

Any other easement B 15 N 10 
Enjoyment as of right S 15 X 12 
Enjoyment without interruption B 15 X h* 
Exclusion in favour of revei'iioner of oxrujut 
heritage B 16 
Light and air B 15 and X 5 
Period of enjoyment B 15 N 15 

Right of fishery B 16 N 9 
Right of way B 15 and N 7 
Right to support B 15 and N 6 
Right to water B 1 5 N 8 

Rights which cannot be acquired by B 17 andN 1 
Who can a cquire B 1 5 N 1 6 
—Acquisition of easement 
Modes of S15N1 
Who may acquire S 12 and N 1 
— Apparent and nun-apparent^ easements B 5 aiuiX I 
— Building -Right to build S 7 X 2 
— Condition, easement on B 6 
— Construction B 1 N 3 

— Construction of — Reference to Limitation Act B3 
— Continuance of easement. serMent owner 11 can 
require SSOandNl 

—Continuous and discontinuous easements 

B 5 andNl 

— Customary easements B 18 and Notes 
Communal and waste lands B ]3X 8 
Fishery rights B1BN9 
Grazing rights B 18 N 7 
Pathway S18N30 
Right of privacy B 18N 2 
Right to bury B18N3 
Right to cut trees S 18 N 6 
Right to take water B 18N5 
Bight to worship and celebrations B 18 X i 
— Customary rights B2N2;S15N17 
— Definition of easement B 4 
— Disturbance of easements Ch IV 

Abatement of obstruction B 36 andK 1 
Injunction to restrain B 35 and Notes 
Parties entitled to sue S 83 N 4 
Parties liable to be sued B 33 N 5 
Pleadings as to S S3 N 6 
Remedies B33N3 

Removal of support, cause of action for 

B 34 andNl 

Right to enjoyment without disturbance 

S 32 andNl 

Substantial damage S33N2 
Suit for disturbance S 33 and Notes 
—Drainage, right of S 7 N 7 
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— Easement 

Defined S 4 

Essentials S4Nl;S15is8 
illustrative cases 8 4 N 2 
Nature of S 7 and Notes 
Restrictive of certain rights 8 7 and Notes 
— Easements of necessity 8 13 and Notes i 

Apparent, continuous and necessary easement 

S13N8 

Extent of 8 28 and N1 

Extinction of 8 41 andN I i 

Light and air, right to 8 13 N 6 ' 

Partition of property 8 13 i 

Right of support S13N7 ! 

Bight of V7ay 8 13 N 4; S 14 andN 1 
Bight to water, water- courses and drains 813Nr5 
Transfer or bequest of property 8 13 
—Excessive user, obstruction in ca.e of 8 31 andNl 
— Extent of 81 andN 2 
— Extent of easement 8 28 andN 1 

—Extinction of easement Ch V and N 1 

Destruction of either heritage 8 45 andN 1 
Dissolution of right of servient owner 8 37 
Expiration of limited period 8 40 
Happening of contingency 8 40 
Non enjoyment, extinction by 8 47 andN 1 
Permanent alteration in servient heritage 8 44 
Permanent change in dominant heritage 

8 43 andNl 

Release, extinction by 8 88 and N 1 
Revocation, extinction by 8 39 andN 1 
Unity of ownership S 46 andNl 
Useless easement 8 42 andN 1 
—Fishery, right of S15N9 

Customary easement 8 18 N 9 
— Government— Acquisition of easement against 

S15N15 

—Gracing rights— Injunction to restrain disturbance 

S35N9 

—Implied grant 8 13 N 8 
—Imposition of easement 

Lessee, imposition by 8 11 andNl 
Lessor, imposition by 8 10 
Mortgagor, imposition by 8 10 andN 1 
Servient owner, imposition by 8 9 andN 1 
Who may impose 8 8 andN 1 
—Incidents of easement Ch III 
Accessory rights 8 24 andNl 
Exercise of easement S 22 andN 1 
Expenses for preservation of easement 8 25 
Liability for damage for want of repair 8 26 
Bight to alter mode of enjoyment 8 23 andN 1 
Kules controlled by contract or title S 20 andN 1 
Servient owner not bound to do anything 

S27 andNl 

Use unconnected with enjoyment of dominant 
heritage 8 21 andNl 
—Increase of easement S 29 andN 1 
— Injunction to restrain disturbance 8 35 
Light and air 8 35 N 2 
Right of way 8 35N 6 
Right to lateral support S 35N 5 
Bight to water 8 35 N 3 
—Lessee 

Acquisition of easement S 12 andNl 
Imposition of easement S 11 andN 1 
—Licence 

Accessory licences 8 55 and N 1 
Bare licence S 60 N 2 
Coupled with transfer S60N3 
Defined 8 52 

Duties of grantor Ss 57 and 58 andNl 


Grant, express or implied 8 54 andN 1 
Grantor’s transferee if bound 8 59 andN 1 
Interest in property 8 52 N 3 
Lease and licence 8 52 N 4 
Licence and easement 8 52 N 2 
Licensee’s rights on eviction 8 64 andN 1 
Nature of 8 52 N 1 

Permanent work executed by licensee 8 60 N 4 
Bevocation of 8 60 and Notes 
Express or implied 8 61 and N 1 
Licensee’s rights on 8 63 andN 1 
When deemed revoked 8 62 andNl 
Transferable, when S 56 and N 1 
Who may grant 8 53 andNl 
— Light and air 

Acquisicion of easement S 16 andN 5 

Basement of necessity 8 13N 6 

Extent of easement 8 28 

Injunction to restrain disturbance 8 35N2 

Rigntto S7N3 

— Limited time, easement for 8 6 
—Object of Pre 

—Ownership and easement 8 15 N 2 
Extinction of easement 8 46 andN 1 
— Partition of dominant heritage 8 30 andN 1 
— Party wall— Injunction to restrain disturbance 

S36N7 

— Privacy, right of 8 18 K 2 

Injunction to restrain disturbance 8 35N4 

- -Revival of easement 8 61 and N 1 
— Right to water 

Extent of easement 8 28 
Injunction to restrain disturbance 8 35N 3 
—Bight of way 

Acquisition by prescription S 15 and N 7 
Direction of way S 14 andN 1 
Extent of easement S 28 
Injunction to restrain disturbance 8 35 N 6 
— Rights of Government over water 8 2 N 1 
—Savings 8 2 and Notes 1, 2 
—Scope SlNl 
—Short title S 1 

— Stream, right to uninterrupted flow of 8 7 N 6 
— Stream, right to use of 8 7 N 8, 9 
— Support, right of S 7 N 4 

Acquisition by prescription 815 and N 6 
Easement of necessity S 13 N 7 
Injunction to restrain disturbance 8 35N 5 
— Surface and percolating water 8 7 N 5 
— Suspension of easement S 49 andN 1 
— Transfer of dominant heritage S 19 andNl 
EJECTMENT 

See .* (1) Limitation Act, 1908, Art. 139 
(2) T. P. Act, 1882, S. Ill 
ELECTION 

—Relevant provisions 

Elections Ofiences and Inquiries Act, 1920 
Penal Code, 1860, Ss. 171A to 1711 
Succession Act, 1925, Ss. 167 to 177 
T. P. Act, 1882, S. 35 

ELECTIONS OFFENCES AND INQUIRIES 
ACT, 1920 

^ — Appearance by pleader 8 9 
— Costs, award of 8 11 

Costs— Execution of orders as to 8 12 andN 1 

— Costs, meaning of 8 4 (a) 

— Disqualification of person found guilty 8 13 
— Documentary evidence 8 7 
— Election, defined S 4 (b) 

— Evidence Act, applicability of 8 6 
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ELECTIONS OFFENCES AND INQUIRIES 
ACT, 1920 (contd,) 

Expenses of witnesses S 10 
—Extent of Si 
—Inquiry, meaning of S 4(c) 

—Object of Pre 
— Obligation of witnesses S 8 
— Pleader, meaning of S 4 (d) 

— Pleader’s fees §11 
. — Powers of commissioners S 5 
—Secrecy of voting, maintenance of S 14 
—Short title S 1 

—Special provisions as to elections under Government 
of India Act, 1935 S 15 

ELECTRICITY ACT, 1910 
—Accident, notice of S 38 
—Advisory Board S 35 
— Aerial line, defined B 2 (a) 

—Aerial lines by railways S 29A 
—Arbitration S 52 


—Area of supply, defined S 2 (b) 

—Central Electricity Board S 36A 
Rules by S 37 andN 1; B 33 andN 1 
—Commencement of SI 
—Connection with earth S 34 
—Consumer, defined S 2 (c) andN 1 
—Daily fine, defined S 2 (d) 

— Definitions S 2 
—Distributing main, defined S 2 (e) 

— Electric Inspectors S 36 

Delegation of functions S 56 
—Electric aupply-line, defined S 2 (f) 

—Energy, defined S 2 (g) 

—Extent of SI 

—Illegal transmission or use of energy S 43 
—Illegal or defective supply of energy S 42 
—Interference with licensee’s works S 44 andNl 
—Land Acquisition Act, amendment of S 57 
—Licence to supply energy 

Aerial lines, placing of S 18 and N 1 
Alteration of pipes or wires S 14 andNl 
Annual accounts of licensee S 11 and N 1 
Charges for energy S 23 and N 1 
Compensation by licensee S 19 andN 1 
Conditions S 3 (2) (f) and Sob. 

Discontinuance of supply S 24 
Disposal of property on revocation S 8 andN 1 
Exemption from attachment of electric supply line 
or other apparatus S 25 
Grant of S3 andNl 
Laying electric aupply-line S 15 and N1 
Local authority, revocation of license of S 6 
Meters S 26 

Notice of new works S 13 and N1 
Notice, telegraph authority S 17 andNl 
Obligation to supply energy S 22 
Opening and breaking of streets, railways and 
tramways S 12 andNl 
Point where supply is delivered S 19A 
Power to vary terms of purchase S 10 
Powers of licensee S 20 
Procedure on revocation S 5 andNl 
Purchase of another undertaking by licensee 

T3 , ^ S9 andNl 

Purchase of undertaking S 7 andN 1; Ss 3 to 7 


Re-instatement of streets, etc., broken 


(Punj Act) 
up 


Restrictions on licensee S 21 andNl 
Revocation or amendment of S 4 andN 1 
Revocation with consent of licensee S 8 
Supply outside area of supply S 27 andN 1 
Transfer of undertaking S 9 and N 1 


ELECTRICITY ACT, 1910 ( contd ; 

—Licensee, defined S 2 (b) 

—Main, defined S 2 (i) 

— Maliciously wasting energy or injuriii/ work* 

H 40 andN I 

— Meters S 26 and X 1 

Interference w-ith — Ponalty S 44 

— Negligently wasting energy or snjurin » woik-: S 40 
— Non-licensees 

Power to break up streeta S 29 
Sanction to supply energy S 2.'i 
Transmi-sion or uac of energy S 30 and K 1 
—Object of Pre 

— Offences not otherwise provided fur S 17 andN I 
— Penalties not to affect liabilities S 4B 
—Penalties when works belong to Govorameni S 13 
--Prosecution, institution of B .50 andN 1 
— Protection of acts done in good faith B 56 
—Protection of rapways, canals, etc. B 31 
— Protection of telegraph, teSephonioand eleotcio-aignAl 
ling lines S 32 

—Public lamp, defined B 2 (k) 

— Public lamps —Penalty for oxtinguibliing B I"* 

— Recovery of sums B 54 

— Repeals and savings B 58 

— Service line, defined B 2 (Ij 

—Service of notices, orders and documents S 53 

—Short title S 1 

—Streets, defined B 2 (m) 

— Telegraph authority, exercise of powers of B 51 
—Theft of energy B 39 and N 1 

— Unauthorised supply of energy by non-iicenseos 

B41 

— Works, defined B 2 (n) 

ELECTRICITY (SUPPLY) ACT, 1948 
—Accounts and audit S 69 
—Annual reports, statistics and returns S 75 
— Arbitration B 76 


— Arrangements in respect of controlled stations 
, , Bs 31, 35 and Bah I 

— Authority, defined B 2 
— Board, defined B 2 

— Board’s finance 


Annual financial statement B 61 
Board to assume obligations of Provincial Goyern* 
ment S 60 


General principles S 69 
Guarantee of loans B 66 
Loans to the Board B 64 
Power to borrow B 65 
Priority of nubilities B 67 
Restriction on unbudgeted expenditure S 62 
Subventions to Board S 63 
— BulkTioensee, defined S2 
— Central Electricity Authority S 3 

Accounts, statistics and returns, power to require 

S4 

—Charges for use of transmission lines S 41 and Boh V 

— Charges to consumers S 57 

—Closing down of generating stations S 36 and Soh III 

— Commencement of Si 

— Connections with main transmission lines S 40 

— Controlled stations S 34 

Assumption of control Sch I Part I 
Defined S 2 


Permanent closing down Sch I Part III 
Price for electricity supplied Sch I Part II 
Purchase of Sch I Part IV 
—Co-ordination between schemes S 73 
—Cost of production, allocation of Sch IX 
Determination of Sch Till 
— Definitions S 2 

—Depreciation of assets S 68 and Sch VII 
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ELECTRICITY (SUPPLY) ACT, 1948 (conid,) 

—Depreciation re'serve S 68 

—Electricity Act 1910~-Proviainn^ of, how affected 

S70 

—Extent of S I 

—Financial principles and their application 

S 57 and Sch VI 

—Generating station, defined S 2 
— Grid Tariff 8 46 
—Licensee defined S2 

—Local Advisory Committee S 17 
— Local authorities, amortisation and tariS policy 

S58 

—Main transmission lines, defined S 2 
—Maximum demand, defined S 2 
—Objeec of Pre 

—Operation of Board’s generating stations S 39 
—Penalties and procedure S 77 
— Power of licensee to carry out arrangements S 48 
—Powers of entry 8 74 

—Price for undertakings purchased S 37 and Sch lY 
— Protection for persons acting under the Act S 32 
—Provincial Electricity Board S 5 

Accommodation and right of way, provision of 

S53 

Agreement to purchase electricity H 43 

Alternative arrangements with licensees S 47 

Authentication of orders and instruments S 13 

Consulting engineers S 25 

Directions by, licensee to comply 8 55 

Disqualifications of members S 9 

Efiect of inter provincial agreeroent S 7 

Extra-provincial jurisdiction 8 6 

General duties of Board 8 18 

Income-tax and super-tax 8 80 

Incorporation of S 12 

Leases of generating stations 8 56 

Loans to licensees 8 23 

Lower limit of power factor 8 52 

Meetings of 8 14 

Other functions of S 27 

Powers and obligations of licensee, Board to have 

8 26 

Power in relation to water-power 8 21 
Power to close down generating stations 8 36 
Power to conduct investigations S 22 
Power to connect meters, etc., with apparatus of 
licensee 8 54 

Power to contribute to certain associations 8 24 
Power to engage in certain undertakings 8 20 
Power to enter upon and shut down generating 
stations S 45 

Power to place wires, poles, etc. 8 42 
Power to supply electricity 8 19 
Provisional payments 8 51 
Purchase of generating station or undertaking 

8 37 

Kemoval or suspension of members 8 10 
Eights and option to purchase to vest in 8 71 
Staff, appointment of 8 15 
Temporary absence of members 811 
Term of office S 8 
Use of transmission lines 8 41 
When not to supply electricity S 50 
—Provincial Electricity Council 816 
— Provision of new generating stations S 38 
—Public servants, members, officers and servants of 
Board 8 81 

— Reserve Bank, defined S 2 

— Restrictions on establishment of new generating 
stations 8 44 

— Rules, power to make 8 78 


ELECTRICITY (SUPPLY) ACT, 1948 (oonid.) 
—Sale of electricity to persons other than h^e^sees 

8 43 

—Savings 8 83 
— Schemes 

Carrying out of 8 32 
Matters to be considered S 30 
Power to alter or extend 8 33 
Preparation of 8 28 
Publication and sanctioning of 8 29 
Recommendations of the authority 8 31 
—Short title 8 1 

— Supply to licensees owning generating stations S 35 
—Supply to licensees owning stations other than con* 
trolled stations 8 35 and Sch II 
— Transmission lines, defined 8 2 
— Water-power concessions 8 72 
—Year, defined 8 2 
—Year of account 8 2 

ELEPHANTS’ PRESERVATION ACT, 1879 
— Captured elephants and tusks when property of 
Government 8 4 
—Commencement of 81 
— Killing and capture of wild elephants S 3 
— License to kill and capture wild elephants 8 5 
— Limitation for prosecution 8 9 
— Local extent of Si 
—Object of Pre 

— Penalty for contravention of S. 3 8 7^ 

— Proclaimed wild elephants 8 5A (Bang*, 

— Production of hcenca 8 8 
— Recovery of fees 8 10 
— Rules as to licences 8 6 
—Short title 8 1 

EMIGRATION ACT, 1922 

See also : Tea Districts Emigrant Labour Act, 1932 
— Advisory committees 8 8 
—Agents in foreign countries, appointment of 8 7 
—Application of Act 8 31 
— Customs officer, power to search or detain S 29 
—Defendant, defined S 2 (a) 

— Definitions 8 2 

—Departure by land, prohibition of 8 30 
—Emigrant, defined S 2 (b) 

— Emigrant ship, defined 8 2 (cc) 

— Emigrate and emigration, meaning of S 2 (o) 
—Extent of 81 

—False representation of Government authority S 27 
— Fraudulently inducing to emigrate S 26 
— Medical inspectors, appointment of 8 3 
— Object of Pre 
— Prescribe, meaning of 8 2 (d) 

— ^Protectors of Emigrants 
Appointment of S3 

Appointment of persons to exercise functions of 

8 5 

Duties of 8 4 

—Rules, power of Central Government to make 

Ss 23, 24 

— Sanction to prosecute 8 28 
— Short title 8 1 
—Skilled work, defined S 2(f) 

—Skilled workers, emigration of Chap IV 

Appearance of engaged persons before protector 

S 18 

Application for S 16 
Disposal of application 8 17 
Ports of emigration 8 15 
Prohibition of S 21 

Protector of Emigrants — Power to receive and 
dispose of application S 20 
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EMIGRATION ACT, 1922 - Skilled workers, emi- 
gration of (contd.) 

Provisions a? to security S 19 
Saving S 22 

— Unlawful emigration or mducemeni tj emigrate 

S25 and XI 

—Unskilled work, defined S2 (g) 

—Unskilled workers emigration of Chap III 
Countries S 10 
Ports of emigration SO 
Prohibition, to specified country S ll? 

Kevocation of prohibition S12 
Raving S 14 
Suspension of Rll 
—Work, defined S 2 (e) 

EMPLOYEES’ STATE INSURANCE ACT, 1948 
—All employees to be insured vS 3S 
— Application of Act S 1 
— Appropriate Government, defined S 2 
— Benefit period, defined R 2 
—Benefits S46 

Assignment of R 60 

Attachment of R 60 

Bar under other enactments R 61 

Combination of R 66 

Commutation of R 62 

Conditions to be observed R 64 

Death, payable up to R 71 

Dismissal of employee during period of S 78 

Eligibility for sickness benefit R47 

Enhancement of R 99 

Improperly received, return of R 70 # 

Person when deemed to be available for employ- 
ment B 48 

Person when not entitled to S 64 
Review of S 55 

—Central Government, power to give directions B92 

—Commencement of SI 

—Confinement, defioed R 2 

—Contribution, defined R2 

—Contribution period S 2 

—Contributions Ch IV 

Employer and employee, contributions by R 39 
General provisions as to payment S 42 
Immediate employer, recovery from S 41 
Inspectors, functions and duties S 45 
Method of contribution S 43 
Piinoipal employer, contribution by 8 40 
Reduction of wages S 72 
Returns by employers S 44 
—Corpoiation, defined S2 

—Crown or local authority, factory or establishment 
belonging tO S 90 
—Dependant’s benefit S 52 
— Disablement and dependant’s benefit R 53 
. — Disablement benefit S 51 
—Duly appointed, meaning of R 2 
— Employee, defined S 2 
— Employment injury, defined S 2 
--Exempted employee, defined R 2 
—Exemption from provisions of Act S 91 
—Exemption of factory or establishment S 87 
— Exemption of persons S88 

— Extent of Si 
—Factory, defined S 2 
—Family, defined S 2 
—Immediate employer, defined S 2 
— Insurance Court S 74 
Appeal S 82 

Appeal— Stay pending S83 
Commencement of proceedings S 77 
High Court, reference to S 81 
Institution of proceedings S 76 


EMPLOYEES’ STATE INSURANCE ACl’, ^94!* 

Insurance Court uuntd. 

Legal practitioner, tipjx-ai Jijct i>v S 
L 'iiftatiun fnr niaki'ig biini Rht) 

Matter'^ to bo (leridul i/> R '*6 
power' of S 7^ 

~ Insurance Fund S 26 

Grant by Ctntral (Io\erumi .U 27 
Purp^'t'^ for which may oo expended R 2*' 
—In'-ured person, dofint'd S2 
Loc il commute / '1 S25 

-Maternity beuefU S 6!) 

--Medical beiuTit S 56 
Scale of R 57 

— Medical Deiielit Council R 10 
Duties of R22 
Medical €\ainination S 54 
Medical ireatmeni, piovwion of S5h 
—Object of Fre 
—Occupier, defined S 2 
— Principal employer, defined R2 
—Priority over other debtrf R94 
-Public servants, corporation ofiieers and servanN 

S9. 

— Punishment for failure to pay contribiiUon S ^5 
— Punishment for false statement R bl 
Regional Boards R 25 
- Regulations R 97 
— Rules, power to make Rs 95, 96 
— Sanction for prosecution S bG 
— Seasonal factory, defined R 2 
— Short title S 1 
— Sickness, defined R 2 

— Sickness benefit R 49 

Excessive, liability of owner or occupier of factory 

R69 

— State Insurance Corporafon 
Accounts R 33 
Annual report S 35 
Audit R 34 

Authentication of orders R 7 
Budget estimates R 32 

Central Legislature, accounts to be placed before 

R36 

Cessation of membership R 12 
Constitution of R 4 
Damages from employer R 66 
Defect in constitution R 24 
Disqualification 813 

Eligibility for re-election or renomination B 6 * 
Establishment of 8 3 
Expenditure by Central Government RSI 
Fees and allowances R 15 
Filling of vacancies B 14 
Holding of property S 29 
Hospitals, establishment and maintenance R 59 
Indian States, undertaking duties in R 9vS 
Meetings H 20 
Powers of 8 19 
Principal officers B 16 
Principal officers — Duties of R 23 
Representation by R 89 
Resignation of membership R 11 
Right to be indemnified 8 67 
Rights when principal employer fails to pay coB' 
tribution 8 68 
RtafI R 17 

Standing committee 8 8 
Powers of R18 
Term of office of members B 9 
Supersession of 8 21 
Term of office of members S 5 
Valuation of assets and liabilities 8 37 
Vesting of property R 30 



TOPICAL INDEX 


9001 


EMPLOYEES’ STATE INSURANCE ACT, 1948 

icontd.l 

— Temporary disablement, defined S2 
—Wages, defined S ‘2 
—Week, defined H 2 

EMPLOYERS’ LIABILITY ACT, 1938 
~ Defence of common employment, bar of S3 

- Employer, defined S 2 (b) 

- Extent of SI 
"—Object of Pre 

Risk when deemed undertaken S 4 
— Saving S 5 
Short title S 1 
—Workman, defined S 2 (a) 

EMPLOYMENT OF CHILDREN ACT. 1938 
— Certificate of age, conclusive evidence S 5 
— Competent authority, defined S 2 (a) 

— Dispute as to age S 30 
—Extent of S 1 
-Inspectors, appointment of S 6 
—Jurisdiction to try offences S5 
— Object of Pre 
—Occupier, defined S 2 (b) 

-Penalty S 4 

—Prohibited processes S 3 and Sch 

Notice to inspector before carrying on S 3B 
Power to amend schedule S 3A 
—Prohibition of employment of children in certain 
occupations S 3 
— Buies, power to make H 7 
—Sanction for prosecution B 5 
—Short title S 1 
—Workshop, defined S 2 (d) 

ENEMY MISSIONS ACT, 1921 
—Incorporation of trustees S 2 
—Object of Pre 
—Short title S 1 
— Validation of indentures S 3 

ENGINEERS’ CERTIFICATES VALIDATION 
ACT, 1894 

—Indian Foreign Trade Certificates of Competency, 
validation of S 2 
—Object of Pre 
—Short title S 1 

ENGLISH MORTGAGE 
See : T. P. Act, 1882, S. 58. 
ENTERTAINMENT 

See: Dramatic Performances Act, 1876. 
EPIDEMIC DISEASES ACT, 1897 
—Bar of suits or legal proceedings S 4 
— Central Government— Power to take special measures 

S2A 

— Deputy Commissioner — Power to take special 
measures S 2 (Punj) 

. — District Magistrate, power to take special measures 

S2(C. P.) 

—Extent of SI 
—Object of Pre 

—Penalty for disobedience of regulation or order S 3 
— Provincial Government — Power to take special 
measures S 2 
—Short title S 1 
EQUITABLE MORTGAGE 
See : T. P. Act, 1882, S. 58. 

EQUITABLE SET-OFF 

See: Civil P, 0., 1908, 0. 8, R. 6. 


EQUITY OF REDEMPTION 
See: T. P. Act, 1882, Ss. 60, 91. 

ESSENTIAL SERVICES (MAINTENANCE) 
ORDINANCE, 1941 
— Bar of legal proceedings B 8 
— Employment, defined B 2 

— Employment to which the ordinance applies B S 
— Laws imposing liability to national service B 9 
—Object of Pre 
— Offences B 5 and N 1 
— Penalties and procedure B 7 andNl 
— Power to order person to remain in specified areas; B 4 
— Regulation of wages and conditions of service S 6 
— Short title, extent and commencement S 1 
ESSENTIAL SUPPLIES (TEMPORARY 
POWERS) ACT, 1946 
— Attempts and abetments S 8 
— Burden of proof in certain cases S 15 
— Cognizance of ofienees B 11 
— Corporation, offence by B 9 
— Delegation of powers S 4 
— Directions to Provinces B 6 
— Duration of Si 

— Essential commodity, defined B 2 (a) 

Power to contiol production, supply and distribu- 
tion B 3 
—Extent of Si 
— False statements S 10 
— Fine, special provision as to B 13 
— Food-crops, defined S 2 (b) 

— Food-stuff?, defined S 2 (c) 

—Jurisdiction to question order B 14 
— Notified order S 2 (d) 

— Object of Pre andN 1 

— Order inconsistent with other enactments S 6 
— Paper, defined S 2 (e) 

— Penalties S 7 

— Presumption as to orders made B 14 
— Protection of action taken under the Act S 16 
—Provincial Government, defined S 2 (f) 

— Repeal and savings S 17 
—Short title S 1 
— Summary trial S 12 

EUROPEANS 
—Relevant provisions 

Criminal Procedure Code, 1898, S, 4 (i) (European 
British subject defined) ; Ch. 33 (Ss. 443 to 449); 
Ch. 44-A (Ss. 528A to 528D) 

European Deserters Act, 1856 
European Vagrancy Act, 1874 
Extradition Act, 1903, S. 2 (European British 
subject defined) 

Government Savings Banks Act, 1873, S. 9 (Depo- 
sits belonging to European) 

Guardians and Wards Act, 1890, S. 4 (7) (Euro- 
pean British subject, defined); S. 5 (Power of 
parent to appoint guardian) 

EUROPEAN DESERTERS ACT, 1856 
— Jurisdiction to try offence S 2 
— Master of vessel 

Alternative charge S 1 
Liability of SI 
— Object of Pre 
— Quashing of conviction S 3 
— Saving of proceedings under other Acts S 4 
— Warrant for apprehension of deserter S 5 
By whom to be executed S 6 
Disposal of person apprehended S 7 
To whom to be addressed B 6 
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EUROPEAN VAGRANCY ACT, 1374 

— Agreement with vagrant S 17 

•‘—Appropriate Government, defined S 3 

—Assaulting police S 19 

—Assistance to obtain employment S 7 and N 1 

— Begging prohibited S 23 

—Certificate by Magistrate S 9 

—Declaration of vagrancy S 5 

—Delegation of powers 8 34 

— Deprivation of privileges S JO 

—Escaping from police S 20 

— Escaping from ship S 21 

—Evidence of declaration under S. 5 S 33 

—Failing to proceed to port of embarkation 8 21 

— Failing to return to workhouse S 20 

—Fine, payment of R 26 

—Forwarding vagrant to place of employment S 6 
—Government workhouses S 13 
Discipline R 14 
Governor Rs 12, 15 
Superintendence of S 12 
—Indian State, exercise of piowers in R 35 
-Interpretation-clause S 3 

— liiabilifcy of consignee in case of Europeans who arrive 
in charge of animals R 32 
—Liability of employers R31 
—Limits of jurisdiction R 28 
— Local extent of R 1 
—Magistrate, defined R 3 

—Magistrate— Power to invest officers with powers of 

R30 

— Master of ship landing Europcin convicts in India — 
Liability of R 25 
—Object of Pro 

—Order to go to work-house S 5 

—Person of European extraction, defined S 3 

—Power to require vagrant to appear before Magistrate 

S4andNl 

—Procedure on close of imprisonment S 24 
— Proseoutiona R 27 

—Quitting workhouse without leave S 20 
— Refusal to accept employment S 15 
— Refusal to go before Magistrate S 19 
—Refusing to go on board ship S 21 
—Removal of vagrant from India R 16 
—Returning to India S 22 
—Rules S 36 
— Search of vagrants S 13 
—Short title R 1 
—Subsistence allowance R 8 
—Summary inquiry by Magistrate S 5 
—Vagrant, defined S 3 
—Validity of proceedings S 29 

EVIDENCE 

—Relevant provisions 

Administrator- General’s Act, 1913 S. 51 (False evL 
-dence) 

Air Force Act, 1932, S. 89 (Production of docu- 
ments by witness) ; S. 92 (Applicability of Evi- 
dence Act to Court-martial proceedings) 
Arbitration (Protocol and Convention) Act, 1937, 
S. 8 (Foreign award) 

Army Act, 1911, S. 88 (Applicability of Evidence 
Act) 

Bankers’ Books Evidence Act, 1891 
Bar Councils Act, 1926, S» 13 (Applicability of 
S, 132, Evidence Act, to proceedings before Tri- 
bunal) 

Bills of Lading Act, 1856, S. 3 (Conclusive evi- 
dence of shipment) 

Births, Deaths and Marriages Registration Act, 
1886, S. 9 (Copies of entries to be admissible in 


EVIDENCE — Relevaixt provisions i 

evidence); Rs. 2f5, 35 (Adnii-aibitity n tnidonjo if 
copy of entry in regit-to’* booki 
Cantonments Act, 1921, 8 , 2rt9 and 290 1 \dini’- 
sibihfcy of eertified cop as] 

Census Act, 19tS, S. 1 “» ( cen-j-} 
record) 

Christian .Marriage Anf, 1H72, Rs 61, 80 I Entry n: 

marriage register, certified copy of) 

Civil Proecduro Code, 190S, 0. Is (I'Aiimmatinii n 
witnesses) 

Commercial Documents K\idcnc(’ Ac!, 19.19 
Companies Act, 191.'5, R. 190 (0»‘der on contribn 
torv eoneiubive evideni'e) ; R. 237 (lYojecution) ; 
S. 240 (Documents of company to ha evidence) 
Co-operative Societies Act, 1912, R* 26 (Prod of 
entries in books of society) 

Coroners Act, 1871, R. IBA (Report of Chcniie u 
Examiner) 

Criminnl Law Amendment Ordinance, 1946, R, 2 
(Special rules of evidence) 

Criminal P. 0,, 1898, S. 162 (Statement made 1 1 
police); Ss. 509 to 512 (Special rules of ex^dence), 
S. 533 (Non-compliance with provisioiiB of R. IGl 
or S. 364) ; S, 540 (Power to summon material 
witness, etc.) 

Dangerous Drugs Act, 1930, S. 32 (Prcsmnptiun 
from possession of illicit article) 

Divorce Act, 1869, B. 51 (Mode of taking evidence); 
S. 52 (Competence of husband and wife to giw-* 
evidence) 

Divorce Bills Evidence Act, 1820 (1 Geo. IV, C. 101) 
Elections Ofiences and Inquiries Act, 1920, S. 0 
(Applicability of Evidence Act) 

Employment of Children Act, 1938, S. 5 (Certificate 
of age, conclusive evidence) 

Essential Supplies (Temporary Powers) Act, 1916, 
S. 14 (Presumption as to order) ; S, 15 (Burden 
of proof) 

Evidence Act, 1872 

Evidence and Power® of Attorney Act, 1940 (3 Sc 4 
Geo. VI C. 28) 

Evidence by Commission Act, 1859 (22 Vmt. 
G. 20) 

Evidence by Commission Act, 1885 (48 & 49 Vict. 
0, 74) 

Evidence (Colonial Statutes Act), 1907 (7 Edw. VIE 
C. 16) 

Extradition Act, 1903, S. 17 (Receipt in evidence 
of exhibits, etc.); S. 21 (Testimony of witness, 
etc.) 

Factories Act, 1934, S, 72 (Presumption as to 
employment); S, 73 (Evidence as to age) 

Foreign Exchange Regulation Act, 1947, R. 2i 
(Burden of proof) 

Foreigners Act, 1946, S. 9 (Burden of proof) 
Fugitive OSenders Act, 1881 (44 & 45 Vict , C. G9| 
S. 15 (Backing in one British possession of sum- 
mons, etc., of witness issued in another possession 
of same group); S. 29 (Depositions to be evidence) 
Income-tax Act, 1922, R. 54 (Confidential infor- 
mation) 

Land Improvement Loans Act, 1883, S, 8 (Con- 
clusive evidence, order granting loan) 

Merchandise Marks Act, 1889, S. 13 (Evidence of 
origin of goods imported by sea) 

Merchant Shipping Act, 1923, S. 83 (Evidence o! 
distress) 

Naval Reserve Forces (Discipline) Act, 1939, R. 6 
(Rule of evidence) 

Negotiable Instruments Act, 1881, Ss. 105 to 107; 
Ss. 118 to 122; Ss. 134 to 137 
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EVIDENCE -Relevant provisions (contd,) 

Oaths Act, 1873, S. 11 (Special Oath — Conolusive 
evidence) 

Opium Act, 3878, S. 10 (Presumption) 

Penal Code, 1S60, Ss. 191, 192 (False evidence) 

Post Otiice Act, 1898, 8s. 14, 15 (Evidential value 
of post office marks) 

Presidency Towns Insolvency Act, 1909, S. 116 
(Gazette to be evidence of facts stated in notice) 
Press and Registration of Books Act, 1867, S. 7 
(Office copy of declaration to be pnma facie evi- 
dence); 8. 8 (Patting copy in evidence) 

Public Gambling Act, 1867, S. 6 (Finding cards in 
suspected house to be evidence) 

Registration Act, 1908, S. 49 (Admissibility in 
evidence of non-registered document) 

Registration of Foreigners Act, 1939, S. 4 (Burden 
of proof) 

Stamp Act, 1899, S. 35 (Instrument not duly 
stamped inadmissible in evidence); S. 36 (Admis-* 
Sion of instrument where not to be questioned) 
Territorial Force Act, 1920, S. IIB (Presumption 
as to certain documents) 

EVIDENCE ACT, 1872 
^—Aecoraplica 

Competency as witness S 133 andN I, 3 
Corroboration of S 133 N 6 to 10 
Retracted confession S 133 N 11 
Value of evidence S 133 N 4 and 5 
Who IS 8 133 N 3 
— Account books, entries in 
Admissions S34N6 
Evidentiary value 8 34N 4 
Regularly kept S 34N 2 
Relevancy of S 34 and Notes 
— Acts or notifications, statement as to fact of public 
nature in S 37 and N 1 
— Admission 

Accused, admission by 8 18 N 5a 

Admission and confession vS 17 N 2 

Admission after cessation of interest B 18 Nil 

Agent, admission by S 18N4 

Conclusive proof, whether 8 31 and Notes 

Construction of S18N9 

Contents of documents, admission as to 

8 22 andNl 

Defined S 17 andNl 
Erroneous 8 17 N 3|^ 

Estoppel, admission operating as 8 31 andN 5 
Evidentiary value 8 17 N 5 
Former deposition 8 17 N 6 
Guardian and ward 8 19 N 3 
Landlord and tenant 8 19 N 5 
Master and servant S 19 N 2 
Onus of proof, admissions shifting 8 31 N 3 
Pleader, admission by 8 18N5 
Party, admission by S 1 8 N 3 
Person expressly referred to by party, admission 
by 8 20 andNl 

Person having pecuniary interest, statement by 

SISNIO 

PredeeesBor-in-interest, statement of 8 18N 8 
Person in representative character S 18N7 
Person jointly interested, admission by S 18N6 
Principal and agent S i9N4 
Proof against party making 8 21 andN 2 
Proof by or on behalf of party making 

8 21 and Notes 

Proof of S17N8 

Recitals in documents S19N8 

Relevancy of B17N4 


EVIDENCE ACT, 1872-~Admission fconid.) 

Statement by party or agenc when amounts to 

S 18 and Noses 

Statement? by persons whose position must be 
proved S 19 and Notes 
Sufficient proof, admission whether 8 31N4 
Third party, admission by 8 18 N 3a 
Trustee, statement by 8 19 N 6 
Without prejudice, admission 8 23 andNl 
— Admission of evidence S 1 N 5 
—Affidavits 81 andN 6 
— Ambiguous document 

Latent ambiguity 8 95 and Notes 
Language applicable to several persons or things 

S 96 and Notes 

Language partly applying to several sets of facta 

S 97 and Note^ 

Language plain and applying to existing facts 

8 94 and Notes 

Meaning of words S 98 andN 1,2 
Mutual mistake S 94 N 2 
Patent ambiguity 8 93 and Notes 
— Ancient document 

Anonymous document 8 90 N 4 
Discretion to draw presumption S 90N 10 
Extent of presumption 8 90N 6 
Presumptions as to 8 90 and Notes 
Presumption as to possession 8 SON 9 
Production of copy 8 90 N 7 
Proper custody 8 90 N 5 
Thirty years old 8 90 and N 2, 3 
Will 8 90NB 

— Applicability of 81 and Notes 
—Applicability to proceedings before Court-martial ; ses 
Air Force Act, 1984, S. 92 
— Appreciation of evidence S 1 N 12 
— Arbitration proceedings 8 1 andN 7 
—Attesting witness 

Calling of. to prove execution S 68 and Notes 
Registering officer 8 68 N 6 
Scribe S68N5 

Witness not found 8 69 and Notes 
— Burden of proof Ch VII 
Abadi Ss 101 to 103 N 53 
Admission and onus Ss 101 to 103N5 
Adoption Ss lOl to 103N13 
Adverse possession Ss 101 to 103N14 
Affirmation of fact and onus Ss 101 to 103 N 6 
Alluvion and diliivion Ss 101 to 103 N 15 
Ancestral property Ss 101 to 103 N 16 
Appeal, OQUS in Ss lOl to 103 N 10 
Assets Ss 101 to 103 N 17 
Award and arbitration Ss 101 to 103 N 54 
Bailment 8s 101 to 103N18; S 106N6 
Bar of suit Ss 101 to 103 N 19 
Banami Ss lOl tol03N20 
Bill of exchange Ss lOl to 103 N 66 
Carrier Ss 101 to 103 N 21 
Cessation of territory, proof of 8 113 
Compromise Ss 101 to 103 N 22 
Condition Ss 101 to 103 N 23 
Consideration Ss 101 to 103 N 24 
Contract Ss 101 bo 103 N 25 
Criminal trial Ss 101 to 103 N 3 
Custom Ss 101 to 103 N 26 
Damages Ss 101 to 103 N 27 
Death of person known to be alive within thirty 
years 8 107; Ss 107 & 108 N 2, 3 
Declaration SsTOl to 103 N 28 
Defamation 8 105 N 4 
Discharge Ss 101 to 103 N 29 
Discharge of Ss 101 to 103 N 8; S 105 N 2 
i Duty of Court Ss 101 to 103N11 
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EVIDENCE ACT, 1872 - Burden of proof (contu J 

ejectment Ss 101 to lOONIlO 
Evidence let in — (Question of Ss 101 to 10.1 N 9 
Execution ofidecree SsTOi to lOONoo 
Execution of document Sa lUl to 103N.11 
Exception to rule Ss 101 to 10.5X.32 
Fact specially within knovvled^^c S 106 and Kote^ 
Date of birth and age S 106 X h 
Puberty S 106X7 

Fraud, undue inlluenee and misrepresentation 

Ss 101 to 103X6:1 

General exceptions m Penal Code, burden to pro\e i 
that case falls within SlOSandXotes | 

Genuinenees Ss 101 to 103X:j4 i 

Gift Ss 101 to 103X56 
Good faith— Debtor and creditor S 111 X 1 
Good faith—Pleader and client SUIN’ 6 
Good faith — Pardanashin lady S 111X5 
Good faith of a transaction S 111 and Notes 
Grant Ss 101 to 103X35 
Illegality Ss lOX to 103 X57 
Jurisdiction Ss 101 to 103K;36 
Landlord and tenant Ss 101 to lO.iXXi? SlOBX.i [ 
Cessation of relationship S 109 and X 3 
Legal necessity Ss iOi to 103 X 38 
Legitimacy Ss 101 to 103 X 39 
Legitimacy — Birth during continuance of marriage 

S 112 and Note^i 

Access and non-access S 112X6 to 8 
Acknowledgment by parents S 112X10 i 

Date of conception S 112X4 
Divorce of wife Sll2X2a ^ 

Muhammadan law S 112X9 ' 

Period of gestation S U2X:3 
Limitation Ss 101 to 103X40 \ 

Lunacy S105N5 
Marriage Sb» 101 to 103X41 
Material alteration Ss 101 to 103X42 
Meaning of S 101 
Minority Ss 10 1 to 103X43 
Mortgage Ss 101 to 103X58 
Mortgage suit S 106 X 6 
Negative Ss 101 to 103X7 
Negligence Ss 101 to 103 N 44 
Notice Ss 101 to 103 N 45 
Objection to onus Ss 101 to 103 N 12 
On whom lies S 102 ' 

Ownership, burden of proof as to S 110 and Notes 

Particular fact, onus as to S 103 

Partners, Cessation of relationship, burden to prove 

S109 andX2 ’ 

Partners and partnership Ss 101 to 103N59 

Partition Ss 101 to 103 N 47 

Person in possession— Ownership, burden of proof i 

S 110 and Notes j 

Person not heard of for seven years — Burden to j 
prove that he is alive S 108;Ss 107 &108X4 to 6 ' 
Possession Ss 101 to 103X48 
Pre-emption Ss 101 to 103 N 60 
Presumption and onus Sa 101 to 103 N 4 
Principal and agent Ss 101 to 103N61 
Cessation of relationship S 109 N 4 
Proof of fact to make evidenos admissible 

S104 andXl 

Kecord of rights Ss 101 to 103X49 

Relationship Ss 101 to 103 N 62 

Self-defence, plea of S 105X3 

Shifting of Ss 101 to 103X2 

Special agreement or plea Ss 101 to 103X50 

Suit for possession S 1 ION 2 

Title SlOl to 103X51 

Trust and trustee Ss 101 to 103 N 63 

Valuation of land Ss 101 to 103 N 65 


INDEX 

EVIDPINCE ACT, 18/7 Burden ot i rJji. 

Vendor and iuii.-’ia-er S* I U) 1U:5 \6i, 

Wil! 101 to 10.3 \ Vi 
Gh.uactru, whioi loluwtnt 
Civil cabC' S 52 and \ I 
Cr. il Chaiactfi unoctini daniiifu 

8 55 and X J 

Cnmiiia! ca-tes 15ad i har icier ol ufeui-ed 

X 51 and Note- 

Criminal ci-ieh Good cuaract'o oi ar ■ j-ed 

> 5.1 and X 1 

Cncumbtantiai e\ ider.cf > <’> X 6 

Conclusive prool 

Legitimacy L ith diir iig inmtimntnre of man* apr 

S 1 12 and Note = 

M tailing of sianlXl 
Confe^'ioii 

Approver’s S 2 1 X 10 
Co accused, iOnfeshion of S30 and Xotei? 
Approver’s confes-sion S :i0X 10 
Corroh iration S 30 X G 
Extent of adniiS''ibilit} S ,A} N 5 
Joint trial S30Xi:i 

Per Hm tiled jointly for -ame olftoice h:i0N2 
Practice S:i()Ml 
Uetracted isonfesiion S30X9 
Self-exculpatory statement S :10 X .s 
T’aking into consideration S 30 and X 4 
Confession after removal of impression caused by 
inducement.'threat or promise S 2H andN 1 
Confession otherwi?e relevant S 29 iindX 1 
Construction of H *24 X 4 
Duty of Court 8 24X11 
Excise officer, confession to S 25 X 4 
Free, must be H *24 K 3 
Inducement, threat or promise caused oy 

S 24 and Notes 

Information by two accused vX 27 X 10 
Information leading to discovery S27 and Notes 
Against whom provable S 27 X 1 1 
‘Distinctly’ meaning of H 27 X 9 
Extent of information provable S 27 X 7 
Illustrative cases S 27 X Ld 
Recording of statement B 27 M2 
Magistrate, confession to S 26 and X 2, 

Meaning of S24X2 

Person in authority B 24 X 6 

Police custody S 24 X 7 

Police custody, accused in H 26 and Notes 

Police officer, confession to h 25 and Notes 

Proof of 8 24X12 

Retracted B 24 X 9 

S. 27 and S 162, Criminal P. C. S 27 N 2 
Value of S24X8 
—Conspiracy 8 10 N 2 

— Corroborative evidence— Previous statements 

8 157 and Notes 

— Credibility of witnesses 8 1X9 
—Cross-examination S 137 
Control of Bs 137 & 138X5 
Extent of right Ss 137 & 138 X 3 
Failure to cross-examine Ss 137 & 13bX6 
Opportunity for Ss 137 & 138 X 7 
Questions lawful in S 146 and X 1 
Right of SsilSTtfe 138X4 
Witness as to character S 140 
Witness called to produce document 8 139 
—Court, defined S 3 and XI 
— Custom or right, relevancy of facts 8 13 and Notes 
—Deposition— Use of, as admission S 17 X 6 
— Disproved, definition of S3 
—Document, defined S3 andN2 
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EVIDENCE ACT, 1872 (contd.) 

—Document not required to be atfcested—Proof of 

S72 andNl 

—Document produced on notice by opposite party 

S 163 andNl 

Document, refusal to produce on notice 

S164 andNl 

— Document required to be attested S68 andN2 
Admission of execution B 6S N3; S 70 and Notes 
Attestation -Meaning of S6SN7 
Attestation --Proof of S68N8 
Attesting witness S 68 N 4 to 6 
Attesting witness, calling of as witness 

B68 and N 10 

Attesting witness denying execution 

S 71 and Notes 

Attesting witness hostile B 71 N 2 
Death of attesting witness S 6BN9 
Pardanashm lady, document by B 68 Nil 
Proof of execution S 68 andN 1, 16 
Proof where attesting witness not found 

B 69 and Notes 

■Specific denial of execution ot registered document 

S68 andN 12, 14 

-Documentary evidence B 1 N 4; Ch V 
Comparison of signatuie, writing or seal 

S 73 and Notes 

Contents of document, proof of B 61 andNl 
Document required by law to be attested in 

S 68 and Notes 

Execution —Proof of signature and handwriting 

B 67 and Notes 

Primary evidence B 62 and N 1 
Documents must be proved by B 64 amd'N 1 
Secondary evidence -See : Secondary evidence 
— Estoppel S 115 and Notes 

Acceptor of bill of exchange, estoppel oi 

S117 andNl 

Acquiescence, by B 115 N 5 

Admission, by B 115 N 16 

Adoption, estoppel in cases of S 115 N 19 

Agreement, by B 115 N 15 

Attestation, by S115N12 

Bailee, estoppel of S 117 andN 1 

Benami transaction S115N20 

Both parties under misapprehension S 115N38 

Compromise decree and award, by S 115 N 17 

Consent, by B115N13 

Corporation, against S 115 N 28 

Criminal cases S115N43 

Grown, against S 115N 27 

Election, by S115N25 

Equitable estoppel S 115 N 14 

Estoppel against estoppel S115N42 

Estoppel against judgment S 115 N 41 

Estoppel by conduct B 115 N 3 

Estoppel by deed S 115N3 

Estoppel by record S 115N 3 

Estoppel by title S115N46 

Execution proceedings S 115 N 44 

Family arrangement, by S115N18 

Fraud S115N21 

Inconsistent positions S 115 N 26 

Kinds of S115N3 

Laches, by S115N9 

Landlord and tenant S 115N35 

Licensee, estoppel of S 116 andN 13; 

S117 andNl 

Licensor and licensee S115N37 
Meaning of S 115 

Members of joint Hindu family, against 

S115N32 

Minor, against S 1 15 N 34 


EVIDENCE ACT, 1872-Estoppel (contd.) 
Mistake, by B115N7 

Mortgagor and mortgagee S 115 N36; B 116N 14 

Negligent conduct, by B 115NI0 

Omiss’on, by B 115N8 

Onus of proof Bil5N48 

Pardanashm woman, against B 115N22 

Plea of B115N4J 

Pleadings, by S115N24 

Permissive possession, person in B 116 N 13 

Person Bll5N2(d) 

Pre-emption B115NB0 
principal and agent, against S115N29 
Question of law, on B 115N39 
liecital in deed, by B 115 Nil 
Bepresentation , by B 1 15 N 4 
Representative, against S 115 N 33 
Rule if exhaustive B 116 N 52 
Silence, by B115N6 
Statute, against B 115 N 50 
Tenant, estoppel of B 116 and Notes 
Adverse possession by tenant S 116N10 
Beginning of tenancy B 116 NIO 
Gontinuanea of tenancy S 116 N 9 
Co-sharer of landlord S116N7 
Forfeiture, denial if entails B 116N15 
Landlord, estoppel against S 116N6 
Person attorning to landlord S I16N5 
Plea of jus tertii SI16N12 
Tenant already in possession S 116 N 3 
Tenant holding over B116N4 
Transferee or heir of landlord BllSNS 
Thing, meaning of S 115 N 2 
Things necessary for application of S 115 N 53 
Trustee and cestui que trust B 115 N 31 
Truth known BlioNdO 
Void transaction B 115 N 23 
Waiver and estoppel B115N47 
Who can claim benefit of S 115 N 51 
— Evidence, defined S 3 and N 3 
— Evidence Act and procedural laws S 1 N 8 
— Examination-m-chief S 137 
— Fact, defined S 3 and N 4 
— Facts admitted S 58 and Notes 
— Facts in issue 

Evidence as to S 5 andN 1 
Defined S 3 

— Facts which need not be proved. 

Facts admitted S 58 and Notes 
Facts judicially noticeable S 56 andNl 
—Hearsay evidence 

Admissibility of B 32 and Notes 
Evidence to corroborate or contradict stateinenli 
admissible under B. 32 or S. 33 S 158 
Statement against interest of maker 

S32 andN 18, 19 
Statement as to cause of death S 32 andN 5 to 12 
Statement as to public right or custom or matters 
of general interest S 32 andN 20 to 23 
Statement as to relationship S 32 andN 24 to 99 
Statement as to relationship in deed or will 

S32 andN 30 

Statement expressing feelings or impressions 

S32 

Statement in deed relating to transaction men- 
tioned in S. 13 S 32 andN 31 
Statement made in course of business 

S32 and NlSto 17 
Statement of person who is dead or cannot be found 

SB2 andNl to 4 

— Hostile witness S 154 and Notes 
Grounds for declaring S 154N 4 
Permission to cross-examine S 154 N 2, 3 
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EVIDENCE ACT, 1B72 -Hostile witness (contd.) 

Result of cross-examination S154N7 
Witness called by party S 154 X tl ^ 

—Improper admission or rejection of evidence 

S 167 and Notes 

Allocation of onus S 167 N 4 
Letters Patent, Cl. 36 — under S 1G7NS 
Misdirection to jury fUSTNo 
Omission to object S 167X2 
Other evidence sufficient 8 167 X 3 
Second appeal— Powers of Couit S 167 X6 
Trial by Jury-Powers of High Court S 167X7 
—Interpretation- clause S3 and Notes 
—Judge 

Power to put questions or order production of docu- 
ment or thing S 165 and N 1 
—Judicial notice S 57 and Notes 
^Judgment 

Admissibility under S, 43 S 13 andX 1 to 3 
Consent and compromise decrees S 44 X 7 
Court not competent to deliver S 14 andX2, 3 
Custom — Judgments regarding S 42 X 3 
Rinding of criminal Court 8 40X3 
Rraud or collusion, judgment obtained by 

8 44 anaX4, 5 

Gross negligence 8 44 X 5 
Plea in defence 8 44X6 

Judgment in exercise of probate, matrimonial, 
admiralty or insolvency juri^^diction 

S41 andXl, Sto5 
Judgment in rem S 41 and X 2 
Judgment inter partes 8 13X9; 8 40X2 
J udgment not inter partes, S 13 X 10 
Judgments or findings in prior criminal cases 

843X4 

Judgments other than those mentioned in Ss, 40 
to 42, relevancy of 8 43 and Notes 
Matters of public nature, judgment relating to 

842 and Notes 

Previous judgment relevant to bar second trial or 
suit 8 40 and Notes 

Previous judgments, admissibility under 8 11 

S11X8 

—Jury or assessors 

Power to put questions S 166 
—Leading questions S 141 
When may be asked 8 143 
When not permitted S 142; Ss 142 & 143 N1 
—Lex fori SIN 2 

— Maps, charts and plans, statement in, relevancy of 

S 86 and Notes 

— May presume 

Court may presume existence of certain facts 

8 114 and Notes 

— Not proved, definition of S3 
—Object of Pre 

—Opinion— Grounds of, relevancy of S51 andNI 
—Opinion as to constitution and government of reli- 
gious or charitable foundation 8 49 
— Opinion as to existence of right or cuFtom 

S 48 and Notes 

Deceased person, statement of 8 48N 3 
— Opinion as to handwriting 

Evidentiary value of S 47 N 4 
Person acquainted with handwriting 

8 47 andN2, 3 

Relevancy of 8 47 and Notes 
— Opinion as to meaning of words S 49 
—Opinion as to relationship 
Adoption S50N4 
Legitimacy S50N5 
Marriage S50K3 


INDEX 

EVIDENCE ACT, 1872 Opinion as to udation- 

ship (contdj 

Person having special mean of kmj\'»ied;/e 

8 5U N 2 

Relevancy of S 50 and Xoies 
—Opinion as to iiaigfs C‘r leaet^, leleviiMcy of 

S 49 and X 1 

—Opinion of exper^^i S 41 and Xott ^ 

Ca«5e not involving spicial kaowifdge S 45X11 
Duty of Court S 45 X 2 
Evidentiaiy value of 8 15X10 
Facto bearing upon opin -un, i*Je\ii.ncy fd 

8 46 and XI 

Foreign law, opinion on 8 45X13 

Handwriting or finger*' mpmainna 8 15X6 

Medical Gxpeit 845X5 

Proof of 8 45X3 

Report of exports 8 45 X 8 

Science or art, opinion on 8 45 X 4 

Tracker’s evidence 8 45X11 

'J’y jied documen ts 8 45 X 7 

When relevant 8 45 and Xote*^ 

. -Oral agreement to vary, etc. ternm '‘f tontrat, giant 
or disposition 8 92 and Xotes 
Admissibility of evidence 8 92 ami Notes 
Agency 8 92X11 

Agreement not iiicon-iSt»*nt with wrdten doLumenl 

92 and N* 25, 26 

Agreement to rescind or modify coiunict 

S 92 and X 28 to 

Ben ami 8 92X12 

Between parties or reprebcntaiives 8 92 XB 
Consideration 8 92X19 
Decree, applicability of 8. 92 8 92 N 2 

Discharge of liability 8 92 X 14 
Document not intended to be acted iipua 

S 92 X 20, 21 

Fact invalidating document 8 92 and X 16 to 24 

P’ormer transactions, evidenre of 8 92 X t 

Fraud 8 92 N 22 

Intention of parties 8 92 X 1 0 

Interest 8 92 X 1 8 

Manner in which language is i elated to existing 
facts 8 92 and X 32 
Mistake or illegality S 92 X 23, 2 1 
Mode of payment 8 92 X 15 
Oral agreement constituting condition prec deni 

8 92 ami N 27 

Prior conduct and negotiations, evidence of 

892N4 

Promissory- note 8 92X17 
Subsequent conduct, evidence of B 92 X 5 
Suretyship or security 8 92 X 13 
Surrounding circumstances, evidence of 8 92Ni 
Third party, competency of, to give evidence of 
agreement varying terms 8 99 and K 1 
TJ sage, evidence of 8 92 N 7 
Usage or custom attaching incidents 

8 02 and N3l 

— Oral evidence Ch IV 

Direct, meaning of 8 60 and Not s 
Direct, must be 8 60 and Note- 
Ex parte affidavits S 00 N 6 
Hearsay evidence 8 60X4 
Opinion evidence 8 60 X 5 
Proof of facts by S 59 and X 1 
—Oral evidence to pro\ e terms, exclusion of 
Award 8 91 N 10 

Appointment of public officer 8 Si 
Contract, grant or disposition of property 

8 01 andX^ 

Depositions S 91X11 
Family arrangement S 91 X 4 
Intention of parties 8 91 N 15 



TOPICAL 

EVIDENCE ACT, 1872 — Oral evidence to prove 
terms, exclusion of fconUlJ 
Lease 8 91 N 7 

Matter required to be reduced to writins? 

8 91 andN3 

Mortgage S91N6 
Negotiations S 91 N 16 
Partition 8 91N5 
Pronote S91N9 
Sale and gift S91N8 

Secondary evidence, admissibility to prove terms 

891N14 

Several documents 8 91 and N 17, 18 
Terms of document 8 91 N 13 
Will 8 91 
—Practice 8 IN 11 
— Presumptions 

Accomplice, evidence of 8 114 andN2 to 4 
Account books, non-production of 8 114 N 9 
Acts in compliance with law 8 114N30 
Benami transactions 8 114N31 
Births and deaths 8 114 N 36 
Certified copies 8114N37 
Common course of business 8 114 N 12 
Common course of natural events 8 114 N 13 
Confession 8 114 N 5. 

Continuity of existence 8 114 N 19 
Court may presume existence of certain facts 

8 114 and Notes 

Custom S114N14 
Discharge of obligation 8 114 N 15 
Document, non- production of 8 114N 10 
Execution of deed 8 114N35 
Grants and lost grants S 114 N 17 
Human conduct 8 114 N 18 
Joint Hindu family 8 114 N 20 
Judicial and official acts S 114N29 
Landlord and tenant 8 114N 38 
Lease 8 114 N 22 

Legitimacy 8 112 and Notes; 8 114 N 21 
Marriage S114N23 
May presume S 4 andN 1 
Money transactions 8 1 14 N 39 
Mortgage 8 114 N 34 

Negotiable instruments and endorsements on them 

S114N8 

Non-examination of party S114N27 
Non-production of material evidence 8 114-N6, 11 
Notice 8 114 N 25 
Orders and notifications S114N33 
Ownership S114N24 
Possession and title 8 114 N 26 
Postal letters and delivery S lUN 32 
Kecent possession of stolen property 8 114 N 7 
Befusal to answer question 8 114 N 16 
Shall presume 8 4 andN 1 
Statements and affidavits 8 3 14 N 28 
~ Presumption as to documents 

Ancient document, presumption as to 

8 90 and Notes 

Books, maps and charts 8 87 and Notes 
Collections of laws 8 84 

Document admissible m England without proof of 
seal or signature, presumption as to S 82 andN 1 
Document not produced after notice, presumption 
as to S 89 and Notes 
Foreign judicial records, certified copies of 

S 86 and Notes 

Gazettes, newspapers, etc , presumption as to 

S 81 and Notes 

Genuineness of certified copies 8 79 andNl 
Maps or plans made by authority of Government 

8 83 and Notes 
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EVIDENCE ACT, 1872 — Presumption as to 
documents fconidj 

Power of attorney, presumption regarding 

8 85 and Notes 

Record of evidence, presumption as to 

8 80 and Notes: 

Keports of decisions 8 84 
Telegraphic messages 8 88 and Notes 
— Previous deposition of witness, admissibility of 
Conditions requisite S 33 and Notes 
Consent of parties 8 33 N 14 
Failure to object 8 33 N 13 
Identity of issues S 33N 12 
Opportunity to cross-examine S 33 N 11 
Same parties 8 3 3 N 1 0 
Witness dead or cannot be found 8 33N4, 5 
Witness incapable of giving evidence 8 33N€ 
Witness kept out of the way 8 33N 7 
— Private documents S 7o N 1 
— Proved, definition of 8 3 andN 5 
—Public documents 8 74 and Notes 
Certified copies 8 76 and Notes 
Official documents, proof of 8 78 and Notes 
Proof of 8 77 and N 1 
— Public record, entry in S 35 and Notes 
Court records S 35N 15 to 18 
Evidentiary value 8 35N19 
Made by public servant 8 35 N 2 
Municipal record 8 35N8 
Police record S 35 N 9 
Eevenue records 8 35 Nil, 12 
School registers S 35 N 14 
Village records S 35N 10 
—Quantum and quality of evidence 8 1 N 10 
— Belationship 

Opinion as to, relevancy of 8 50 and Notes 
Statement, admissibility B 32 andN 24 to 32 
— Relevancy of facts Oh II 

Act accidental or intentional, similar occurrences^ 
relevancy of 815 and Notes 
Conduct of party S 8 andN 4 to 6 
Statements, conduct if includes 8 8 andN 5, 6 
Custom or right, relevancy of facts 

8 13 and Notes 

Acts and conduct S 13 N 8 
Decrees 8 13 Nil 
Documents 8 13 N 12 
Instances post litem 8 13N7 
Judgments inter partes 8 13N9 
Judgments not inter partes 8 13 N 10 
Maps 8 13 N 13 

Transaction, meaning of 8 13 N 4 
Written statement 8 1 BN 14 
Evidence of relevant facts 8 5 andN 2, 3 and 6 
Existence of course of business S 16 andN 1 
Explanatory facts 8 9 N 2 
Facts forming part of same transaction 

8 6 and Notes 

Facts inconsistent with fact in issue or relevant 
fact 811 andN 3 

Facts making the existence or non-existence of 
facts in issue or relevant fact highly probable or 
improbable 811 andN 4 to 6 
Facts necessary to explain or introduce relevant 
facts 8 9 and Notes 

Facts not otherwise relevant when bacoma relevant 

8 11 and Notes 

Facts proving relationship S 9 N 6 

Facts relevant when right or custom is in question 

8 13 and Notes 

Facts supporting or rebutting inference S9N3 
Hearsay evidence S 15 N 3 
Identifying facts 8 9N 4 
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EVIDENCE ACT, 1872 -- Relevancy ot facts 
(contd.) 

Identifying parades 8 9 IN i 

Intention S 14 and N 3 

Motive, facts showing 8 8 

Ob 3 eetion to relevancy 8 5 X 4, -I 

Occasion, cause or effect of facts in issue I 

8 7 and XI j 

Preparation, facts showing 8 8 and N 3 ' 

Previous conviction, relevancy of Sl4 andX5 1 

Previous judginentB 811X8 j 

Recitals in docunientb 8 11 XO 

Res gestae 8 6N4 ' 

SiEiiiar occurrences 8 15 and Notes 

State of body or bodily feeling, facts showing 

S 14 and Notes 

State of mind, facta showing S 14 and Notes 
Suit for damages 8 12 and N J | 

Things said or done by conspirator in reference to i 
common design 8 10 and Notes 
Relevant, definition of S 3 and X 7 
— 8oope PreN 1, B IN 1 ^ 

—Secondary evidence ^ 

Admissibility of S 65 and Note" i 

Certified copies S 63 and X 2 
Copies by mechanical process 8 63 and X 3 
Copies made from original 8 63 and X 4 
Copy of copy 8 63 N 5 

Counter parts 8 63 and N 6 
Discretion and duty of Court S 65 Nil 
Existence, condition or conlenta of document 

S65N2 

Meaning of 8 63 and Notes 

Notice to produce original 8 66 and X 1 

Notice to produce original when not necessary 

8 66 andN2 

Objection to admissibility 8 65 N 13 
Oral evidence 8 63 andN 7 to 9 
Original destroyed, lost, etc. 8 65 andX 5 
Original document invalid 8 65 N 9 
Original inadmissible 8 65 N 10 
Original in possession of opposite party 

B65 andN3 

Original, a public document 8 65 andN 6 
Originals consisting of numerous accounts or docu- 
ments 8 65 andN 8 
—Short title 8 i 

—Statement against interest of maker 

8 32 andN 18, 19 

—Statement as to cause of death 8 32 and N 5, 6 
Acceptance in part S 32 N 12 

Circumstances of transaction resulting in death ) 

8 32 and N 1 i 

Evidentiary value of 8 32 N 9 j 

Expectation of death 8 32 N 8 
Proof of 8 32 Nil 
Record of S32N10 

— Statement as to matters of public interest 

8 32 andN 25 

— Statement as to public right or custom 

8 32 andN 20 

Family custom 8 82 N 21 
Local usage 8 32 N 22 

—Statement as to relationship 8 32 andN 24, 30 

Horoscopes S 32 N 28 ; 

Pedigrees 8 32 N 25 j 

Person having special means of knowledge 

8 32 andN 27 

Previous suits, statements in S 32 N 29 
'Wills, deeds, etc., statement in 8 32 andN 30 
— Statement, how much is to be proved S 39 N 1 
—Statement in discharge of duty 

Diaries, reports, school register, statement in 

S32N15 
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Statement made in course of business S 32 m , i \ 11 
Account book.-, .statement in S 32 \ i t 
Revenue papers S32X1B 
-Statement of law in law-book-* <H an I N I 


-Will 

xlttcsting wltne?'n oallin i f n and X 
Oral evidence, pxclu-ion tif Syi 
Saving of p'fnision.- of n Act s lO' 

Witness Ch IX 
Acrompi (a-, rpmpetvncy nt 

S IISNO, ,s i.ki and Not* , 

Accu-CMi 8illnX7 

Adnns'ibilitv of cYidt-nce Duty of Jinlge 

S 1 36 luni X i 

Affair-i of State, eviUenCcj as to S 123 an i Note- 


Child witness S 118 X2, 4, 5 
Ccmpelency 8 1 18 and Kotos 
Cunlidential cominunicationri with legal ad\iser 

S 129 and \ L 

Corroborative ev idence 8156 

First information report 8 157 X 6 
Prior depositions 8 157 X 7 
Recitals m document.^ 8 157 X s 
Counter cases 8 118X8 
Cross-examination 8 137; Sa 137 A 138X3 to 7 
Dumb witness 8119 and X 1 
Rxamination-in chief 8 137; S 1 37 di 1 38 X 2 
Evidence aa to matters m writing S 144 
Evidence to contradict answers given 

8 153 ant! X 1 

Hostile witness 8 154 and Notes 
Husband or wife — Communications during ncii- 
nage 8 122 and Nutes 

Husband or wife, competency as witness in l•»*'mlrlal 
proceedings 8 120 and X' 1 
Impeaching credit of 8 155 and Xote^ 

Indecent and scandalous queation. S 151 and N 1 
Information as to conimission of od'ence, pnv'logf»d 

, . 8 125 and X I 

Insulting or annoying questions S 1 52 
Judge or Magistrate aa S 121 andX I 
Lawyer, competency of 8118X6 
Leading qiie.-tion^ Ss 141 to 143 
Lunatic, competency of S 118 
Number of witnesses 8 134 and X 1 
Official communications, privileged 

, . X 124 and Not 

Order of examuiation S J 35 and X 1; 8 138 
Party to suit, a? 8 1 20 and X 1 
Previous statements, cross* examinatton as to 

^ 145 ard XVtg*, 

Mode of cross-examination 8 Uf) X 8 
Previous depositions 8 145 N 4 
Reduced to writing 8 146 X 2, 3 
Statements to police S 145 X 6 
Statements under S. 164, Criminal P. C. 


Production of documents 8 131, 8 162 and X i 
Production of title-deeds Lending to criminate 

Tt f - 1 - 8 130 andN I 

Professional communications, privileged 

, S 126 and Notes; 8 127 andN I 

Professional communications— Waiver of privilege 

r> , . 8l28ftndN'i 

Proper and improper questions 8 148 and N 1 
Questions lawful in cross* examination 

Reasonable grounds for asking questions ^ 

^ S 1^9 a'OdXl; 8 ISO andXl 
Re* examination S 137 
Refreshing memory S 159 and Notes 
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EVIDENCE ACT, 1872 — Witness Refreshing 
memory (conid. / 

Right of adverse party to wilting used 

^ 161 andN 1 

Testimony of facts stated in document used in 

B160 andNl 

Refusal to answer questions S 132 and Notes 
When may be compelled to answer H 147 
Witness to produce document, cross-examination of 

S169 

EVIDENCE AND POWERS OF ATTORNEY 
ACT, 1940 (3 & 4 Geo. VI, Ch. 28). 

—Applicability to Northern Ireland S 6 
—Applicability to Scotland S 5 
—Authority to administer oath S 1 
Documents intercepted in past, proof in criminal 
proceedings S 2 

—Instrument creating powers of attorney, proof of 

S4 

— Object of Pre 

—Powers of attorney executed by certain persons S 3 
Attestation S 3 
Deposit of 8 3 

-Revocation or variation of order S 7 
- -Short title S8 
—War period S 8 

EVIDENCE BY COMMISSION ACT, 1859 (22 
Viet., c. 20). 

--Courts having authority S5 
—Execution of Commission S 1 
— Expensee, payment of S3 
—False evidence, penalty for S 2 
— Refusal to answer questions S 4 
—Rules, power to frame S 6 

EVIDENCE BY COMMISSION ACT, 1885 (48 & 
49 Viet., c. 74). 

— Applicability of Evidence by Commission Act, 1859 

S4 

—Commission in civil proceedings S 2 
— Commission in criminal proceedings S3 
—Oath or affirmation to witness S 6 
— Rules, power to make S 5 
— Short title S 1 

EVIDENCE (COLONIAL STATUTES) ACT, 
1907 (7 Edw. Vir, c. 16) 

—Proof of Statutes of British possessions S 1 
—Short title S 2 

EXCESS PROFITS TAX ACT, 1940. 

—Accounting period, defined S 2 (I) 

—Accounting period partly falling before and partly 
aft0rl941 S7A 

—Allowance of tax paid as expense S 12 
— Appeals Ss 17, 18 

—Appellate Assistant Commissioner, defined S 2 (2) 
—Application of Act S 5 
—Artificial transactions S 10 
— Assessment S 14 
— Average amount of capital 

Computation, rules for Sch II 
Defined S 2 (3) 

— Board of Referees, defined S 2 (4) 

— Business, defined S 2 (5) 

— Central Board of Revenue, power to grant relief 

* S26and N1;S26A 

— Charge of tax S 4 

— Chargeable accounting period, defined S 2 (6) 

— ClassQB of authorities S 3 
— Commencement of Si 
— Commissioner, defined S 2 (7) 

—Company, defined S 2 (8) 

— ^Composition of offences S 26 
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EXCESS PROFITS TAX ACT, 1940 (cofitd^J 

— Computation of profit-^, rules for Sob I 
— Deficiency of profits, defined S 2 fO) 

—Deficiency of profits, relief on occurrence of S 7 
— Definitions S 2 

— Director, defined S 2(10) 

— Discontinuance of business 8 8 
— Dividend, defined 8 2(13) 

—Double taxation, relief against S 11 

— Excess Profits tax Officer S 2 (12) 

— Exemption from tax 8 4 

— Extent of 81 

— Failure to deliver return or statement S23 
— False statement or declaration S 24 
— Fixed rate, defined 8 2(14) 

— Income, defined 8 2 (13) 

— Income-tax Act, provisions applicable 8 21 

— Income-tax papers, use of 8 22 

—Inspecting Assistant Commissioner, defined S 2(15) 

. — Interconnected Companies 8 9 

— Loss, defined 8 2 (16) 

— Notice for assessment 813 
— Object of Pre 

—Ordinary share capita), defined S2 (16A) 

—Penalties 8 16 
— Person, defined 8 2 (17) 

— Previous year, meaning of 8 6 
— Profits, defined S 2 (19) 

— Profits escaping assessment S 15 
— Prosecution S 25 
— Provisional assessment S 14A 

— Rectification of mistakes 8 20 
— Revision 819^ 

— Rules for determining amount of capital held by 
company through other companies Sch III 
— Rules, power to make S 27 
— Short title B 1 

— Standard percentage, defined 8 2 (21) 

— Standard profits S 6 and N 1 

Increase or decrease of capital S 6 
Defined S 2 (20) 

— Successions and amalgamation S 8 and N 1 
— Transactions designed to avoid or reduce liability 

SlOA 

— Written down value 8 2 (22) 

EXCESS PROFITS TAX ORDINANCE, 1943. 
—Deposits in connection with payments of excesi 
profits tax 8 2 
— Object of Pre 

— Short title, extent and commencemant S 1 
EXCHANGE. 

See T. P. Act, 1882, Ss. 118 to 120, 

EXCHANGE OF PRISONERS ACT, 1948. 

—Cesser of jurisdiction S 5 
— Lawfulness of custody S 6 
—Object of Pre 
— Prison, defined 8 2 
—Prisoner, defined 8 2 
— Prohibition of return to India S 8 
—Reception of transferred prisoner S 9 
—Removal and delivery of prisoners 8 4 
—Repeal 8 10 

Short title, extent and commencement 8 1 

Transfer of records 8 7 

Transferable prisoner, defined 8 2 

^Warrants for transfer of prisoners 8 B 

EXCISE. 

—RELEVANT PROVISIONS. 

Central Excises and Salt Act, 1944 

1127 Sc 1128 A. M. 



TOPICAL INHKX 


9010 

EXCISE- -Relevant provisions 

Coal Mines Safety (Sfcov?inq) Act, 1939, h, o (Im* 
position of excise dntyj 

Coeoanot Comniittee Act, 1944, H. 3 (Imposition of 
cocoannt cess) 

Coffee Market Expansion Act, 1912, S, 12 (Coltee, 
excise duty on) 

Excise (Malt Lioncrs) Act, 1(590 
Excise (tipintp) Act, lb6B 

Sea Customs Act, 1S78. S 2G (Exci-e duty on 
importation of certain country-goods) 

EXCISE (MALT LIQUORS) ACT, 1890. 

—Drawback of excise duty S 9 

— Ooject of Pre 

EXCISE (SPIRITS) ACr, 1863, 

— Breack of rules, penalty S 3 
—Confiscation of articles S 9 
—Detention pending return of warrant S 6 
—Duty on removal of spirits B 1 
—Imprisonment of offender S 7 ^ 

— Mode of recovery of penalty S 5 
—Object of Pro 

— Peoalty for attempting t) cenier spirit fit for iiuman 
eonauniption S 4 

—Bales for determining that spirits removed are unfit 
for Buman consumption H 2 

EXECUTION. 

Sue (1) Civil P. C., 1908, 0. 21. 

(2) Limitation Act, 1908, Arts. IBl, 182 

(3) Sheriff's Fees Act, 1852, S, 8. 

EXECUTOR. 

— BELEVAXT PJIOVISIONS. 

Legal Representatives’ Suits Act, 1855, S. 1 (Exe- 
cutors may sue and be sued in certain easas). 
Limitation Act 1908, Art 20 (Suit by executors); 
Art. 123 (Suit for a legacy, etc.) 

Succession Act, 1925. 

Trustees’ and Mortgagee’s Powers Act, 3866— 

Ss. 40 to 42 

EX PARTE DECREE. 

See (1) Civil P. U, 1908, 0. 9 

(2) Limitation Act, 1908, Art. 164 

EXPERT EVIDENCE. 

Bee (1) Criminal P. C., 1898, S. 509 
(2) Evidence Act, 1872, Ss, 45 to 47 

EXPLOSIVES ACT, 1884. 

—Abetment and attempt to commit offence S 12 
— Arrest without warrant S 13 
— Carriage, defined S 4 (4) 

— Commencement of S2 
— Defiaiiions S 4 
— Distress of vessel B 11 

—Explosive 

Defined S4{1) 

Extension of definition B 3 7 
—Extent of Si 
—Forfeiture of explosives S 10 
— Import, defined S 4 (6) 

—Inquiry into accidents S 9; S 9A 
—Liability under other law S 16 
—License for manufacture, possession, etc. S 5 
—Manufacture, defined S 4 (2) 

— Master, defined S 4 (5) 

—Notice of aceidents B 8 
—Object of Pre 

— Probibition of manufacture, possession, etc. S 6 
—Buies for inspection, seizure, search, etc. S7 
—Buies, publication and confirmation of S 18 


EXPLOSIVES ACT, 1884 / 

— Savinga and exe'nption^ s 1 1 
Saving of Arms Act S 1 1 
™ Serious accidents S9A 
Short title S 1 
Vci-qel, dcfnied S 4 (3) 

EXPLOSIVE SUBSTANCES ACT, 1903 
Abetment, punishment for S 6 and N 1 
— Apphcabiiity of B 1 

Attempt to cause explOTiou S I and N I 
—Causing t'xpio-ion, pimitlnuent lor S 3 an l\ t 
Enhanced punishment Ss oA, 5B (Beugi 
Explo'^ivo .-nb.staiice, dcfinid S2 and N 1 
Extent of S 3 

—Making or ker-ping explosive S4 andN I 

Making or possessing explosives under sinpiei 
circumalances S 5 and N 1 
—Object of Pre 

—Sanction for prosecution B7 and XI 
—Short title S I 

EXPLOSIVES (TEMPORARY PROVISIONS) 
ACT, 1947. 

— Bar of suit or legal prcccedinc'- S 6 
—Continuance cf existing orders S 3 
—Declaration to rc^-trietion® on aiiiuniti , ciplo* 

sives, etc. S 2 
—Duration of S 1 
-Extent of SI 
— Object of Pre 
— Penalty S 4 
Savings S 5 
—Short title S 1 

EXTORTION, 

See Penal Code, 1860, Bs. 383 to 389. 
EXTRADITION ACT, 1870 (33 & 34 Viet., c. 52). 
—Applicability of B 22 

— Authentication of depositions and wariantd S 15 
— British Posaession, dedned S26 
—Committal or discharge of prisoner S 11) 

— Grimes committed at sea H 16 
-Evidence of conviction S 14 
— Extradition crime B *26 and Boh I 
—Failure to remove criminal for two montlH H 3 2 
—Foreign state, whether includes depeudenoie^ S 25 
—Form.? S 20 and Sch II 
— Fugitive criminals in British possessions S 17 
—Governor, defined S26 
— Hearing of ease B 9 
—Indian treaties, saving of S 23 
— JuBti^ce o! the peace, defined B26 
—Legislature, defined H 26 
— Liability of criminal to surrender H 6 
—Order m council as to application of the Ac. 8 2 
Effect of B 5 

—Police magistrate, defined S 26 
-- Power of foreign state to obtain evidence S 2 f 
Provisions for surrender of cnminals B 4 

— Pubiioation of order S 5 
— Repeal of Acts S 27 

— Bestrictions on surrender of criminals B ) 

— Revocation or alteration of Order in Coimcd 21 

— Saving of law of British Posses.dorjs S 14 
—Short title S 1 

—Surrender of fugitive by Secretary of Slaw H 11 
—Surrendered criminal not triable for previous crime 

B 19 

—Warrant, defined B 26 
—Warrant for apprehension cf criminal S I 
Execution of warrant H 13 
Who can issue S 8 
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EXTRADITION ACT, 1873 (36 Sc 37 Viet., c. 60). 
— Accessories, liability of S3 
— Affirmations in foreign state S 4 
— CoDBtraction Ss 1, 2 
— Consul general B 7 

— Extradition crimes H 8 and Seh 

— Jurisdiction S 6 
— Power of taking evidence S 5 
— Short title B 1 

EXTRADITION ACT, 1903. 

See aho CRIMINAL P. C., 1898, S. 188. 

— Abetment or attempt to commit otfence 8 13 
—Bail S8andNl;SlO 
—Commencement of H 1 
—Convicted persons 8 12 
— Discharge of person m custody S 15 
— European British subject, delined B 2 (a) 

— Bvideneo 

Authonfcication of warrants, etc. B 17 
Receipt in evidence of exhibits, depositions and 
documents B 17 

—Execution of commission issued by Criminal Court 
outside British India B 21 
— Extent of S 1 

— Extradition offence B 2 (b) and Boh I 
— Eoreigu state, defined B 2 (c) 

— Eoreign state, surrender of criminals 
Bail S 3 (5) 

Committal B 3 (4) 

Grime of political character B 5 
Discharge of criminal B 3(10) 

Inquiry by magistrate B 3 (3) 

Lawfulness of custody S 3 (9) 

Magistrate’s report B 3 (6) 

Police Magistrate, meaning of S 6 
Beference to High Court S 3 (7) 

Eequisiuon for surrender S 3(1) 

Secretary of State, reference to S 6 
Summons or warrant for arrest S 3(2) 

Warrant for surrender S 3(8) 

Warrant of arrest by Magistrate S 4 
— Pagitiva Offenders Act 1881, applicability of 

B 19 and N 1 

— High Court, defined B 2 (d) 

— Lawfulness of custody B 14 
— Object of Pre 

— ^Offence committed at sea B 20 
— Offence committed before passing of Act S 16 
— Offence, defined B 2 (e) 

-Person accused of offence, surrender o£ S 11 
— Person arrested under S. 54, Criminal P. C., detention 
of S23andNl 

— Person undergoing sentence, surrender of B 11 
— Period of detention B 10 
—Political Agent 

Absconding person, proclamation and attachment 

S7 

Execution of warrant issued by S 7 
Warrant, is?ue of B 7 and N 1 
—Power of Magistrate to issue warrant B 10 and N1 
— Eeleasa of arrested person S 8 and N 1 

Report to Central Government S 8 A and N 1 
-Bequisition by state not being foreign state 

S 9 andNl 

Buies, power to make S 22 and N 1 

—Short title S 1 

— Stay of proceedings B 15 

—Treaties, provisions not to derogate from 

S18 andNl 

EXTRADITION ACT, 1906 (6 Edw. VII, c. 15). 

— Extradition crime — Bribery S 1 
— Short title S 2 
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EXTRADITION ACT, 1932 (22 St 23 Geo. V, c. 39) 
— Extradition crime — Offences relating to daneeroua 
drugs S 1 
— Short title S 2 

EXTRA-PROVINCIAL JURISDICTION ACT, 
1947. 

— Exercise of jurisdiction S 3 
— Existence or extent of jurisdiction, evidence of B 6 
— Extra-provincial jurisdiction, defined S 2 

— Object of Pre 
— Power to make orders S 4 
— Repeal and savings S 7 
— Short title B 1 
— Validity of acts S 5 

FABRICATED DOCUMENT. 

See Penal Code 1860, S. 192. 

FABRICATING FALSE EVIDENCE. 

See Penal Code, 1860, S. 192. 

FACTORY. 

—Relevant provisions. 

Boilers Act, 1923. 

Central Excises and Salt Act, 1944, vS. 2 (e) (Factory, 
defined). 

Children (Pledging of Labour) Act, 1933. 

Coooanut Committee Act, 1944, S. 2 (Mill defined). 
Cotton Cess Act, 1923, S. 2 (e) (Mill). 

Cotton Ginning and Pressing Factories Act, 1925. 
Employment of Children Act, 1938. 

Employers’ Liability Act, 1938, 

Factories Act, 1934. 

Factories Act, 1948, 

Industrial Employment (Standing Orders) Aot 
1946. 

Payment of Wages Act, 1936. 

Workmen’s Compensation Act, 1923. 

FACTORIES ACT, 1934 
— Accident 

Failure to give notice S 64 
Notice of S 30 
— Adolescent 

Certificate of fitness S 52 
Defined S 2 

Effect of certificate of fitness S 53 
Rules regarding S 59 

Token referring to certificate of fitness B51j 
— Adult, defined S 2 
— Annual holidays S 49B 

Pay during holidays B 490 
Pay — Power of Inspector to aot for worker S 49S 
Payment when to be made S 49D 
— Appeal S 31 

— Applicability to place where manufaoutring proiess is 
carried on S 5 

— Bar of legal proceedings S 81 
— Boilers : see Boilers Act, 1923, 

— Canteens S 33A 
— Certifying surgeons S 12 
— Change of manager, failure to give notice B 62 
—Child 

Certificate of fitness S 52 
Defined S 2 

Hours of work to correspond with notiee and 
register S 57 * 

Notice of periods for work S 55 
Power to exclude children from employment S 28 
Presumption as to employment S 72 
Prohibition of employment S50 
Register of child workers S 56 
Buies regarding S59 
Working hours S54 
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FACTORIES ACT, 1934 (mild) 
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—Cognizance of oSence S 74 

Commencement of S 1 ^ 

Commencement of work, notice to Inspector S 9 

—^Cotton opener, prohibition of omploymont of women 
or children near S 29 
—Crown factory S 80 
—Day, defined S 2 
—Definitions S 2 

—Department’s power to declare as factories S 6 
—Display of factory notices 76 
—Double employment S 48 

—Double employment, penalty for permitting S68 

—Enhanced penalty after previous conviction S 61 

—Establishment or extension of factory S 5A (Pun) 

—Evidence as to age S 73 

—Exemption from operation of Act vS7 

—Extent of Si 

—Factory, defined S 2 

—Failure to display notices B 69 

—Failure to give notice of commencement of work 

se2 

—Failure to make returns S 65 
—Failure to register S 62A (C P & Pun) 

—False certificate, penalty for using S 87 
— Health and safety, provisions as to 
Artificial humidification S 15 
Cleanliness S 13 
Cooling S 16 

Doors, opening outward S 21 
Fencing S 24 

Fire, precautions against S 22 
Latrines and urinals S 20 
Lighting S 18 
Means of escape S 23 
Overcrowding B 17 

Bestriotion on employment of women or children 
near machinery in motion S 27 
Safety of building and machinery S 26 
Ventilation S 14 
Water-supply S 19 
, — Holidays with pay Ch IV A 

Exemption of factories S 49Q- 
Kules, power to make S 49F 
Seasonal factories S 49A 

—Inflammable material, smoking or using naked light 
in vicinity of S 66 
—Inspector S 10 

Notice to, before commencement of work S 9 
Notice of periods for work to S 40 
Penalty for obstructing S 63 
. Powers of S 11 

Power to institute proceedings for worker S 49E 
Power to require medical examination of worker 

S58 

'Power to require specifications S 25 
—Limitation for prosecution S 75 
— ^Machinery, defined S 2 
— Manager, exemption from liability S 71 
—Manufacturing process, defined S 2 
—Night-shift S 46 
— Notice of accident S 30 

Failure to give, penalty for S 64 andN 1 
—Obstructing Inspector, penalty for S 63 
—Occupier 

Defined S 2 

Determination of STOandNl 
Exemption from liability S 71 andN 1, 2 
—Overlapping shifts S49 
—Overtime, extra pay for S 47 
—Penalty for contravention of Act and rules 


—Power, defined S 2 


S60 andNl, 2 


FACTORIES ACT, 1934 {confdj 

—Public emergency, power tn exempt darm ^ B S 
Register of aduH workers S 42 
Registration certificate S 9A (C P, Pun) 

- Relay and shift B 2 
—Kules S 32 

Certificates of atability, as to S 3.1 
Hazardous oporation S 33 
Provincial (hivernraent, power to make BT i 
ikiblioation oi B 79 
Rooms for children, as to B 33 
Shelter during rest, as to B 33 
—Seasonal factorieh B i 

Holidays with pay S 19A 
—Short title B 1 
—Small factory 
Defined B 59 A 

Employment of children S 59B and S f>9C 
4 ime, reference to B 3 
AVeek, defined B 2 

* Women, restrictions on employment S 45 
—Worker, defined B 2 
— Working hours of adults Ch IV 
Compensatory holidays B35A 
Daily hours S 36 
Exemption from restrictions B44 
Hours of work to correspond with notice and 
register S 42 
Intervals for rest S 37 
' Notice of periods for work B 39 and N I 
I Rules for exemption S43 

I Spread over S 38 

' Weekly holidays S 35 

I Weekly hours S 34 

FACTORIES ACT, 1948 
— Access, means of S 32 
— Accidents, notice of B 88 
— Adult, defined B2 
— Advance, payment of B 81 
— Age, onus as to S 104 
— Annual leave with wages B79 
— Appeals S 107 
— Application of Ch. VIII S 78 
— Application of Ob. IX B 85 
— Artificial humidification S 15 
— Canteens S 46 
— Casing of new machinery S 26 
—Certificates of fitness S 69 
Adolescent, to S70 
— Certifying surgeons S 10 
— Change in facilities or convenience S 114 
— Child, defined S 2 
— Children, working hours S 71 
— Child workers, hours of work to correspond with 
notice S74 

— Children, young, prohibition on employment of S 67 
— Cleanliness S 11 
— Cognizance of ofiences S 105 
— Commencement of SI 
— Compensatory holidays S 53 
— Court, power to give directions S 113 
— Court, power to make orders S102 
—Cranes and other lifting machinery S 29 
— Creches S 48 
—Daily hours S 54 

—Dangerous fumes, precaution against S 36 
— Dangerous machines, employment of young persons 
on S 23 

—Dangerous operations S 87 
—Day, defined S 2 
—Departments as factories S 4 
—Diseases, notice of S 89 
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FACTORIES ACT, 1948 (contd.) 

-—Display of notices S 108 

—Disposal of wastes and eflliients S 12 

— Double employment, restriction on S 60 

— Double employment of child, penalty for S 99 

—Drinking water S18 

—Dust and fume S 14 

— Employment of Children Act, amendment of S 119 
— Employment of Children Act, applicability of provi- 
sions of S 77 
—Enhanced penalty S 94 
—Excessive weights S 34 
—Exempting orders, power to make S 65 
— Exemption during public emergency S 5 
—Exemption from provisions of Ch. VIII S 84 
—Explosive or inflammable dust, fume, gas, etc. S 37 
— Extent of SI 
—Facilities for sitting S 44 
—Factory, defined S 2 
— False certificate of fitness S 98 
— Fencing of machinery S 21 
—Fire, precaution against S 38 
—First-aid appliances S 45 
—General penalty for oSences S 92 
—Government factory S 116 
—Hoists and lifts S 28 

—Hours of work to correspond with notice and register 

S63 

— Inquiry into accident or disease S 90 
—Inspectors S 8 

Disclosure of information by S 118 
Powers of S 9 

Power to act for worker S 82 
—Intervals for rest S 55 
— Latrines and urinals S 19 
— Liability of owner B 93 
—Lighting B 17 

— Limitation for prosecution S 106 
—Machinery, defined S 2 
—Managing agent, defined S 2 
—Manufacturing process, defined S 2 
— Medical examination, power to require S 75 
'—Night shifts B 57 

— Notice of periods of work for adults S 61 
—Notice of periods of work for children S 72 
—Obligations of workers S 111 
— Object of Pre 

—Obstructing Inspector, penalty for S 95 
—Occupier 

Defined S 2 
Determination of S 100 
Notice by S 7 

—Occupier or manager, exemption from liability S 101 

— Overcrowding S 16 

—Overlapping shifts S 58 

— Overtime, extra wages for S 59 

—Pits, sumps, etc. S 33 

—Power, defined S 2 

— Power to require specifications or tests S 39 
—Pressure plant S 31 
—Presumption as to employment B 103 
— Prime mover, defined S 2 
— Protection of eyes S 35 

—Protection to persons acting under the Act S 117 
— Provincial Government, defined S 2 
— Publication of rules S 115 
—Public institutions, power to exempt S 86 
— Eeferencas to time of day S 3 
— Eeglster of adult workers S 62 
— Register of child workers S 73 
—Belay, defined S 2 
— Repeal and savings S 120 
—Returns SllO 


FACTORIES ACT, 1948 (contd.) 

— Revolving machinery S 30 

— Rules as to certificates of fitness S 76 

— Rules as to keeping registers S 83 

— Rules for securing safety S 42 

— Buies for welfare of workers S 50 

—Rules, power to make S 112 

— Rules relating to exemption of periods of work S 64 

— Safety of buildings and machinery S 40 

— Samples, power to take S 91 

— Self-acting machines S 25 

— Service of notices S109 

— Shelters and rest rooms S 47 

— Shift, defined S 2 

—Short title S 1 

— Spittoons S 20 

— Spread-over S 56 

— Storing and drying clothes, facilities for S 43 
— Striking gear or devices for cutting off power S 
— Tokens for non-adult workers S 68 
— Transmission machinery, defined S 2 
— Ventilation and temperature S 13 
— Wages during leave period S 80 
— Washing facilities B 42 
— Week, defined S 2 
—Weekly holidays S 52 
—Weekly hours S 51 
— Welfare Officers S 49 
— Women, restrictions on employment of S 66 
— Women and children, prohibition of employmeni 
near cotton-openers S 27 
— Worker, defined S 2 
— Work on or near machinery in motion S 22 
— Young person, defined S 2 

FALSE CHARGE 
See Penal Code, 1860, Ss. 182, 211 
FALSE DOCUMENT 
See Penal Code, 1860, Ss. 463, 464 
FALSE ENTRY 

See Penal Code, 1860, S. 477 
FALSE EVIDENCE 

See Penal Code, 1860, Ss. 191, 200 
FALSE INFORMATION 

See Penal Code, 1860, Ss. 182, 211 
FALSE PERSONATION 

See Penal Code, 1860, Ss. 205, 416, 419 
FALSE RECEIPT 

See Penal Code, 1860, Ss. 463, 471 
FALSE WEIGHTS AND MEASURES 
See Penal Code, 1860, S. 267 
FATAL ACCIDENTS ACT, 1855 
— Child, meaning of S4andNl 
—Object of Pre 
— Parent, meaning of S 4 
— Person, meaning of S 4 
— Suit for compensation S 1 andNl 
Appeal SIN 11 

Apportionment of damages S 1 N 5a 
Costs S1N7 

Damages — Mode of assessment S IN 5 
Death of decree-holder S 1 N 8 
Essentials to be proved S 1 N 4 
Limitation SIN 10 
Lobs to estate, claim for B 2 
Particulars S 3 and N 1 
Persons liable S 1 N 3 
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FATAL ACCIDENTS ACT, ISSS—Suit for com- 
pensation (conid.} 

Private settlement S 1 N 9 
Bepresentatives S 1 N 6 
Revision S 1 N 12 
Several suits S 2 and N 1 
Who can sue S 1 N 2 

FEDERAL COURT 

—Relevant provisions 
Federal Court Act, 1937 
Federal Court Act, 1941 
Federal Court Rules, 1 942 
Government of India Act, 1935, S. 200 (Kstablish- 
merit of Federal Court) 

Federal Court (Enlargement of Jurisdiction) Act, 
194b. 

FEDERAL COURT ACT, 1937 
— Power to make rules for regulating service of process 

S2 

— Short title S 1 
FEDERAL COURT ACT, 1941 
— Commencement of SI 
—Repeal of S. lllA, Civil P. C. S 2 
—Rules for regulating presentation and prosecution of 
appeals S 3 
—Short title S 1 

FEDERAL COURT (SUPPLEMENTAL 
POWERS) ACT, 1942 
—Power to delegate duties S 2 
—Short title S 1 

FEDERAL COURT (ENLARGEMENT OF 
JURISDICTION) ACT, 1948 
— Continuance of proceedings in High Court S 4 
—Definitions S 2 

—Enlargement of Federal Court’s jurisdiction S 3 
—High Court, defined S 2 
—Judgment S2 

—Modification of existing laws S 6 
—Object of Pre 

— Pending applications for special leave to appeal S 5 
--Savings S 7 

—Short title and commencement SI 
—Transmission of records, Registrar’s certificate S 8 


^ FEDERAL COURT RU!.ES, 1942 ^ a i * 

I — Commi8^inn« GJ9 
i — Costa 0 31 
— Court” fee Seh 111 
I — Criminal appf a! ^>17 
' Jail-appeal 0 17 HI 

Stay of execution of senten' i* 17 H J 
I Who can appeal 0 17 ii ! 
j — Cross objections O 14Rr 1 to I 
' — Deciee, drawing up OIO Rr 5, 15 
- Deputy or AbSistant Kegntrar O 3 11 i 
' — Dismissal of appeal for want of piosecitUoii 
I O loEs 2 to 5 

j — Documonts 07 
— Kx parte, re.spomieni O 13 Hr f), 7 
' — Forma O 37 and Sch V 
—General Clausts Act, applicability of 0 1 R i 
— Hearing of appeal 0 IB 
—Hearing, fixing date of O 13 H2 
-High Court, defined 0 1 H 1 
— Inherent power 0 40 
—Inspection 09 
— Interpretation 0 1 Rr 3 to 5 
— Interpretatlon-clauae t) 1 III 
- Judge, meaning of 0 1 H 1 
—Judgment 

Certified copy 0 10 U 4 
Meaning of 0 1 B 1 
Pronouncement of OH) Rr 1 to ^ 

—Limitation 

Court closed 0 1 R 4 
—Month, defined OlRl 
— Notice of motion 06 
—Offices of the Court O 2Rc 1 to 3 
^ Orders 0 10 B 7 to 1 4 
—Original jurisdiction 
Adjournments 027 
Admissions 0 25 
Counter-claim 022 Rr 9, 10 
Discovery and inspection 0*2 i 
Hearing of the suit 0 28 
Issue and service of summons 0 2’ 

Parties to suits 0 19 
Payment into Court 0 30 
Plaint 020 
Pleadings 0 23 


FEDERAL COURT RULES, 1942 
—Act, meaning of 0 1 R 2 
—Advocate 

Defined OlRl 

Enrolment and appearance 0 4 Rr 1 to 14 
Fees Schll 
Misconduct 04R27 
Senior and other advocates Soh I 
—Advocate* General of India, notice to 036 
' — Affidavits 0 8 
—Agent 

Change of 0 4 Rr 21, 25 
Defined 01 B1 
Enrolment of 04 Rr 15 to 17 
Fees SchIV 
Misconduct 04R28 
Office of 04R18 
Power of attorney 0 4 R 20 
Removal from roll 0 4 B 19 
Withdrawal from case 0 4 R 22 
— Appearance of respondent 0 13 
—Business in Chambers 0 5 
—Certified copies 0 1 0 B 4' 

—Chief Justice, defined OlRl 
—Code, meaning of OlRl 
—Commencement 0 1 B 1 


Set-ofi 0 22 lU 
Special case 031 

Withdrawal and adjustment of suit 029 
Witnesses, summoning and attendance of 023 
Written statement 022 
—Pauper appeal Old 
—Party, defined OlRl 
— Petition of appeal 0 11 Rr 1 to 5 

Application for summary detecminalion OUR 19 
Dispute as to valuation 0 1 1 R 8 
Procedure on presentation 0 11 R 6 
—Preparation of the record 0 12 
—Privy Council — Appeal to 0 32 
—Province, defined 0 1 E 1 
— Record, meaning of O 1 B 1 
—Registrar OS Rr 1, 2 
Absence of 02R4 
Appeal from 05R3 
Duties of 0 3 Rr 4, 8 
Meaning of OlRl 
— Respondent, defined 0 1 E I 
—Seal of Court 03 Be 5 to 7 
—Service of documents O 38 
—Signed, meaning of OlRl 
—Sittings 02R5 

—Special references under R. 213, Govt, of Ciidia AoL 
1935 033 
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FEDERAL COURT RULES, 1942 (canid.) | 

— Staj of execution 0 14 Kr 5 to 9 
— bubctitiifcion or addition of parties 0 1 “5 Br 6, 7 
— T'lXrition 0 35 
Vaoat on 0 2 Br 6, 7 
— Vacat on Judge 0 2RS 
— Withdrawal of appeal 0 15 R 1 

FEMALE INFANTICIDE PREVENTION ACT, 
1870 

— Extent of S 7 
■—Object of Pre 

—Power to place neglected children under aupervision 

S 6 

—Power to take measures H 1 
— Rules 

Coudrniation and publication of S 3 
Powder to make S 2 
I unishment for breach of S 4 
—baMng of piosecution under other laws S 5 
FIDUCIARY RELATIONSHIP 
See (1) Contract Act, lb72, S. 16; 

(2) Trusts Act, 1882, Ss. 88 to 9L 

FINANCE ACT, 1933 

- Income-tax and supei-tax, rates S 5 and Sch II 
— Short title and extent S 1 

FINANCE ACT, 1934 

Income tax and super-tax, rates of B 5 and Sch II 
—Short title and extent S 1 

FINANCE ACT, 1935 

—Income-tax and super-tax, rates of S 5 and Sch II 
—Short title and extent S 1 

FINANCE ACT, 1936 

— Income-tax and super-tax, rates of S 4 and Sch II 

- Short title and extent S 1 

FINANCE ACT, 1937 

—Income tax and super-tax, rates of S 7 

— Short title and extent S 1 

FINANCE ACT, 1938 
— Income-tax and super-tax, rates of S 4 
—Short title and extent S 1 

FINANCE ACT, 1939 

—Income-tax and super-tax, rates of S 6 and Sch II 
— Short title and extent S 1 

FINANCE ACT, 1940 
— Income-tax and super-tax, rates of S 7 

- Short title and extent S 1 

FINANCE (No. 2) ACT, 1940 
—Income-tax and super-tax, rates of S3 
• — Short title and extent S 1 

FINANCE ACT, 1941 

- Excess profits tax, continuance and rata of S 8 
—Income-tax and super tax, rates of S 7 

FINANCE ACT, 19^2 
-Additional customs duties S 6 
—Excess profits tax, continuance and rate of SO 
— Excess profits tax, finding of S 10 
—Income-tax and super-tax, rates of S & 

— Inland postage rates S 7 and Sch 
— Short title and extent B 1 

FINANCE ACT, 1943 

—Additional customs duties, continuance of B 4 
— Excess profits tax, continuance and rate of B 8 
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FINANCE ACT, 1913 {coMd ) 

— Income-tax and super-tax, cates of S 5 a^d Sch 11 
—Inland postage rates B 3 
— Salt duty, fixation of S 2 
— Short title and extent B 1 

FINANCE ACT, 1944 

— Additional customs dutiog, oontinuatioa aadeahaiace- 

ment of B 4 

— Excess profits tax, continuance and rato of S 7 
—Income tax and super-tax, rates of S 6 
—Inland postage rates S 3 
— Salt duty, fixation of S 2 
—Short title and extent S 1 
FINANCE ACT, 1945 

— Additional customs duties, cDntinuation of B 4 
—Excess profits tax, continuance and rate of S 8 
— Income-tax and super-tax, rates or S7 and Sok II 
— Inland postage rates S 3 
■ — Balt duty, fixation of S 2 
— Shortjiiie and extent B 1 

FINANCE ACT, 1946 

— Additional customs duties, continuance of Bo 
— Excess profits tax S 12 

— Income-tax and super-tax, rates or S 11 and Sch 
— Inland postage rates B 5 
—Sait duty, fixation of S 2 
— Short title and, extent B ] 

FINANCE ACT, 1947 

— Additonal customs duties, continuance of S 4 
— Income-tax and super-tax, rates of H 6 and Bok 
— Salt duty, discontinuance of S 2 
-Short title and extent S 1 

FINANCE ACT, 194S 
—Additional duties of cubtoma B 5 
— Alteration of duties of customs S 4 
— Business Profits tax B 11 
— Business Profits Tax Act, amendment of S 10 
— Imposition and alteration of export duties S 6 
—Imposition and alteration of excise duties S T 
— Income-tax Act, amendment of B 8 
— Income-tax and super -tax S 9 
— Inland postage rates B 3 
— Salt duty, discontinuance of S 2 
— Short title and extent B 1 

FINANCE (SUPPLEMENTARY) ACT, 1947 
— Addition to schedule of Tanfi Act S 2 
— Amendment of Cotton Textiles P’und Ordmanca, 
1944 S3 

— Short title and extent B 1 
FISHERIES ACT, 1397 
— Arrest without warrant of ofiender S 7 
—Construction of B 2 
— Definitions S 3 

— Destruction of fish by explosives S 4 
— Destruction of fish by poisoning water S 5 
—Extent of Si 
—Fish, defined B3 (1) 

—Fixed engine, defined B3 (2) 

— Object of Pre 

— Private water, defined S 3 (3) 

—Protection of fish m selected waters 8 3 
— Beeovery of rents and moaaya .payable to G-ovarn- 
ment S 8 (Mad) 

-Title S 1 
FIXTURES 

Su T. P. Act, 18S2, 8s, 3, 8, 51, 70, 108 
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FLOATING CHARGE 
See (1) CompanieB Ace, 191^, S. 109 
(2) T. P. Act, 1882, S. 100. 

FORECLOSURE 

See (1) Civil P. C., 1908, 0. 34, Kr. 2 and 3 
(2) T. P. Act, lb8l, S. 67 
FOREIGN AWARD 

See : Arbitration (Protoeoi and Con^ention) Act, 1937. 
FOREIGN LAW 

- British Jaw, aseertainment of — See Britifeh Law 
Ascertainment Act, 1859. 

FOREIGN EXCHANGE REGULATION ACT, 
1947 

—Acquisition of foreign exchange by Central Govern- 
ment S 9 

—Authorised dealer, defined S 2 (a) 

—Authorised dealers in foreign exchange S 3 
—Bar of legal proceedings S 26 
— Blocked account S 6 
—Burden of proof S 24 
—Commencement of SI 
—Companies, provisions as to S 18 
“ — Contracts in evasion of the Act S 21 
—Currency, defined S 2tb) 

—Custody of securities S 14 
— Directions to Reserve Bank S 2 5 
-—Duration of S 1 

— Duty of person entitled to receive foreign exchange 

SIO 

—Export and transfer of securities, regulation of S 13 
—Exported goods, payment for S 12 
—Extent of S 1 
—False statements B 22 
— Foreign currency, defined S 2(c) 

— Foreign exchange, defined S 2(d) 

—Foreign securities, acquisition by Government S 16 
—Foreign security, defined S 2(e) 

— Gold, defined S 2(f) 

—Imported gold and silver, restrictions on S 11 
—Indian currency, defined B 2(g) 

— Information, power to call for S 19 
—Issue of bearer securities, restrictions on S 15 
—Object of Pre 
—Owner, defined S2(h) 

— Penalty and procedure S 23 
—Reserve Bank, defined S 2(3) 

—Restriction on dealing in foreign exchange S 4 
— Restriction on import and export of currency and 
bullion S 8 

— Restrictions on payments S 5 
— Rules, power to make S 27 
— Security, defined S 2 (k) 

—Settlement, restriction on S 17 
— Short title S 1 
—Silver, defined S 2 (I) 

—Special accounts S 7 
—Supplemental provisions S 20 
— Transfer, defined S 2(m) 

FOREIGN JUDGMENT 
See (1) Civil P. 0. 1908, Ss. 13, 14 
(2) Evidence Act, 1872, Ss. 40 to 43 

FOREIGN JURISDICTION ACT, 1890 (53 & 54 
Viet, c. 37) 

—Acts done in pursuance of jurisdiction S 3 
— British Court in foreign country S 16 
—Evidence as to jurisdiction S 4 
—Exercise of jurisdiction in foreign country S 1 
—Exercise of juriadiction over British subjects S 2 
—Foreign country, defined S 16 
^Jurisdiction, meaning of S 16 


FOREIGN JURISDICTION ACT, 1800 > .. 

—Order in Council 
Ffiect of H 11 
l*ower to amend S lU 
Validity of acts done under ^ ^ 

Void for repugnancy S 1 2 
—Place of punishment H 7 
-Posver to assign jun^.dietton S 9 
— Power to extend enactments H 5 
—Power to repeal or vary Acts S 17 
—Power to send person for trial S 6 
—Protection of persons acting under H is 
— Repeal S 18 

—Ships, jurisdiction over Hi4 
— Short title S 19 
— Subjects of Indian X’rinces S 16 

FOREIGN MARRIAGE ACT, 1903 
— Application of Si 
— Notice of marriage S 2 
— Short title and extent S 1 

FOREIGN RECRUITING ACT, 1874 
— Extent of S 1 
— Foreign state, defined S 2 

—Object of Pre 
— Ofience-5 S 6 
— Place of trial S 7 
— Power to impose conditions S 4 
— Power to rescind or vary orders S 5 
— Prohibition or permission to recruit S 3 
—Short title 8 1 

FOREIGN RELATIONS ACT, 1932 
— Power to forfeit or detain publication S 3 
— Power to prosecute for defamation 8 2 
— Proof of status of person defamed H 4 
— Short title and extent S 1 

FOREIGNERS ACT, 1946 

See also: BeGIPROCITY ACT, 194.), 

— Application of other laws S 16 
— Attempt to contravene provisions S 13 
—Burden of proof S 9 
— Change of name S 5 
— Definitions S 2 
— Delegation of authority B 12 
— Determination of nationality B b 
— Foreigner, defined B 2 (a) 

— Internees B 4 

— Obligation of hotel keepers, etc., to furnish partiouiars 

B7 

— Obligation of master of vessel B 8 
— Penalties S 14 
— Power to exempt BIO 
—Power to give effect to orders B ll 
—Power to make orders as to foreigners B 3 
— Protection of persons acting under the Act S 17 
— Repeal S 17 
— Short title and extent S 1 

FOREST ACT, 1927 
—Accident at depot S 44 
— Acquisition of land B 84 
— Altering boundary marks B 63 
— Appeal from orders Ss 17, 59 
Petition of appeal S 18 
Procedure S 18 
—Arrest without warrant S 64 
—Assistance to forest officers and police-officers S 79 
—Cattle, defined S 2 (1) 

—Cattle trespass Ss 70, 71 
— Compounding offence S 68 
—Counterfeiting or defacing marks S 63 
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FOREST ACT, 1927 (conid.) 

— Disposal of property on conclusion of trial S 56 

— Duty on timber and other forest- produce Ss 39, 40 

—Expropriation of forest S 37 | 

— Failure to perform service SSI j 

—Forest Court S 17 

-Forest-offence S 2 (3) 

Assistance to S79 
Deffned S 2 (2) 

Indemnity for acts done in troocl faith S74 
Powers of S 72 
Prohibition to trade S 75 
Whether public servant S 73 
-Forest- produce 
Defined S 2 (4) 

Duty, power to impose Ss 39, 40 
Liability for damage at depot S 43 
Movement across customs frontiers S 41A 
Presumption as to B 69 
Transit of, power to regulate S 41 andN 1 

— Forest Settlement Officer 

Acquisition of land B 11 
Appeal from S 17 

Claims relating to practice of shifting cultivation , 
—Treatment of B 10 
Inquiry by B 7 
Powers of S 8 
Proclamation by B 6 
Record to be made by Bs 13, 14 

— Interpretation clause S2 

— Management of forest, power to assume B 36 

—Management of joint forest S 80 

—Penalty for breach of rules under S. 41 S 42 

—Pleader, appearance by S 19 

—Power to prevent commission of offence S 66 

—Protected forest B 29 

Acts done with permission of forest officer S 34 

Notification as to S30'andNl 

Penalties S 33 andN 1 

Publication of notification S 31 

Rules for S 32 

—Protection of forests for special purposes S 35 
— Protection of forest on request of owner S 38 
—Recovery of moneys due to Government Ss 82, 83 
—Recovery of penalties S 85 
—Release of arrested person on bond B 65 
—Repeal S 86 
—Reserved forest Ch II 
Acquisition of land S 11 
Acquisition of rights over S 23 
Acts prohibited in S 26 and Notes 
Alienation of rights S 24 
Bar of accrual of forest rights S 0 
Cessation of S 27 

Claim to rights of pasture or to forest-produce 

S12 

Commutation of rights S 16 

Exercise of tights admitted S 15 

Extinction of rights S 9 

Notification by Provincial Government S 4 

Notification declaring S20andNl 

Power to reserve S 3 

Publication of translation of notification S 21 
Revision of arrangements S 22 
Treatment of claims S 10 
Ways and watercourses S 25 
—Rules 

Additional powers to make S 76 andN 1 
Breach of, penalties S 77 andN 1 
When to have force of law S 78 
—Saving of rights of Central Government S 85A 
^Seizure of property S 52 
Appeal from orders S 59 
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FOREST ACT, 1927— Seizure of property (contd.) 

Confiscation of property S 55 
Perishable property S 58 
Procedure on receipt of report B 54 
Procedure when offender is not known S 57 
Release of property seized Ss 53, 61 
Vesting in Government S 60 
Wrongful S 62 
—Short title S 1 
— Summary trial S 67 
— Timber 

Drift and stranded timber S 45 
Disposal of unclaimed timber S48 
Liability for damage S 49 
Notice to claimants S 46 
Payment by claimant S 50 
Procedure in claim preferred S 47 
Rules S 51 
Duty on Ss 39, 40 

Liability for damage to, at depot S 43 
Movement across customs frontiers S 41A 
Transit of, power to regulate B 41 
—Village forest S 28 
FORFEITURE 

See: (1) Criminal P. C„ 1898, S. 517; 

(2) Forfeiture Aot, 1859; 

(3) Penal Code. 1860, S. 62; 

(4) T.P. Act, 1882, S. Ill (g). 
FORFEITURE ACT, 1859 

— Attachment or seizure of property, questioning of 

S18 

— Conviction whether can be questioned on ground of 
capacity of convicting officer S 17 
— Object of Pre 
— Rights of third parties S 20 

— Suit relating to forfeited property, power to 'question 
validity of conviction S 16 
FORGERY 

See: (1) Criminal P. C , 1898, Ss. 195, 476; 

(2) Penal Code, 1860, Ss. 463 and 465 to 476, 

FUGITIVE OFFENDERS ACT, 1881, (44 & 45 
Viet., c. 69.) 

— Application of Act Ss 36, 37 
— Application of Part II S 12 
— Apprehended fugitive, dealing with S 5 
— Apprehension and return of fugitive S 2 
— Backiug of summons of witness S 15 
— Backing of warrants S 13 
Discharge of prisoner S 17 
Provisional warrant S 16 
Return of prisoner S 14 
Sending back of prisoner S 18 
Trivial offence, refusal to return prisoner S 19 

andNl 

—Conveyance of fugitives and witnesses S 27 
— Convicts, application of Aot to S 34 
— Discharge of apprehended person S 7 

Endorsement of warrant S 26 

Endorsement of warrant for apprehension S 3 

—Escape form custody S 28 
Evidence S 29 

—Exercise of jurisdiction by Magistrates S 30 
— False swearing or giving false evidence S 22 
— Foreign jurisdiction S 36 

Laws for carrying into effect provisions of Act S 32 

—Offences committed on boundary S 20 
—Offences committed on journey S 2 1 

Offences to which Part 1 applies S 9 

— Orders in Council SSI 

—Past offences, application of Aot to S 38 

—Person triable in several dominions B 35 
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FUGITIVE OFFENDERS ACT, 1831 (conUl.) 

J*ower of Lord Lieutenant in Ireland S 11 
—Provisional warrant for apprehension S4 
— Remo’val of prisoner by sea SSo 
•—Return of fugitive by warrant S G 
—Search-warrant, issue of S 24 
— Sending back of apprehended ^et=on-> SS 
- Short title SI 

— Superior Court, power to discharge S 10 
—Supplementary provisions aa to place of trial S 23 

GAMBLING 

See Public Gambling Act, 1867. 

GANDHI NATIONAL MEMORIAL FUND 
DONATIONS (COMPANIES) ACT, 1948 
—Companies power of, to make donations to National 
Memorial Fund S 2 

—Donations to the Fund, power of companies to make 

S2 

— National Memorial Fund— Power of companies to 
make donations to S 2 
— Object of Act Pre 
— Short title and extent S 1 

GARNISHEE 

See Civil P. C., 1908, 0. 21 Rr. 46, 53 
GENERAL CLAUSES ACT, 1897 
—Abet, defined S3 (1) 

— Affidavit, defined S 3 (3) 

— Assam Act, defined S 3 (3ft) 

—Barrister, defined S 3 (4) 

— Berar, defined S 3 (5a) 

— Bihar Act, defined S 3 (Sc) 

— Bihar and Orissa Act, defined S 3 (5b) 

— Bombay Act, defined S 3 (8) 

— British India, defined S 3 (7) and N2 
— British possession, defined S 3 (8) 

— Burma Act, defined S 3 (Sa) 

— Central Act, defined S 3 (8aa) 

— Central Government, defined S 3 (Sab) 

—Central Legislature, defined S 3 (Sac) 

—Central Provinces Act, defined S 3 (8b) 

—Central Provinces and Berar Act, defined S 3 (8c) 
—Chapter, defined S 3 (9) 

—Chief Controlling Revenue Authority, defined 

S3 {9a) 

— Citation of enactments S 28 
— Collector, defined S 3 (10) 

—Colony, defined S 3 (11) 

—Commencement, defined S 3 (12) 

— Commiaaioner, defined S 3 (13) 

— Construction of orders S 20 
—Construction of orders under enactment repealed and 
re-enacted S 24 and N 1 
—Construction of statutes 

Coming into operation S 5 andN 1 
Commencement and termination of time 

S 9 andNl 

Computation of time S 10 and Notes 
Effect of repeal S 6 and Notes 
Gender and number S 13 andN 1 
Measurement of distances S 11 
Pro rata duty S 12 

Reference to repealed enactment S 8 and N 1 
Reference to the Sovereign S ISA 
Repeal of enactment making textual amendment 
^ ^ S6A andNl 

Revival of repealed enactment S 7 andN 1 
—Consular officer, defined B 3 (14) 

—Crown contracts, defined S 3 (14a) 

—Crown debts, defined S 3 {14b) 

—Crown grant, defined S 3 {14o) 
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GENERAL CLAUSES ACT, 1397 <con^d } 

-Crown liabilities, defined S 3 (I4d) 

— Grown property, defined S 3 (I te) 

— Grown representative, defined S3 f 1 D* ‘ 

— Crown revenues, deiined S3 {I4g) 

- Definitions S 3 an i N 1 

Application to all Indian laws S t V 
AppUcfttion to previous enac'anonU S i 

- -District Judge, defined S 3 (15) and X 4 

— Document, defined S 3 (16) 

--East Punjab Act, defined S 3 {16b ! 

— Eastern Bengal and Assam Act, defined h 3 (1 fifth 
— Enactment, defined S3 (17) 

— Father, defined S 3 (18) and N 5 
-Financial joar, defined S 3 (19) 

—Good faith, defined S 3 (20) andN 6 
—Government, defined S 3 (21) and N 7 
—Government securities, defined B 3 (22) 

— High Court, defined S 3 (24) and N 8 
— Imnaovable property, defined B 3 (25) and N 9 
— Imprisonment, defined S 3 (26) 

—India, defined S 3 (27) and N 1 1 
— Indian law, defined S 3 {27a) 

—Indian state, defined S 3 (27b) 

—Local authority, defined S 3 (28) and N 1 7 
— Madras Act, defined S 3 (30) 

Magistrate, defined S 3 (31) andX 16 
—Master, defined S 3 (32) 

- Month, defined B 3 (33) 

— Moveable property, defined S 3 (84) andN IB 
— North-Western Province Act, defined B 3 (Sta) 
—North-Western Provinceb and Oudh Act, defined 

B3 (35) 

— Oath, defined B 3 (36) 

— Object of Act Pre 

— Ofienee, defined B 3 (37) and X 19 

— Ofiences punishable under two or more enactmenU 

S 20 andN I 

— Official Gazette, defined S 3 (37u) 

—Ordinances, applicability t) S 30 
—Orissa Act, defined S 3 (37b! 

— Part, defined B 3 (38) 

—Person, defined B 3 (39) and X 20 
— Power to amend, vary orders, rules or bye-laW'i 

S 21 and X 1 

— Powers and Functionaries 
Exercise of power S 14 
Official chiefs and subordinates B 10 
Power to appoint, scope of. Bs 15 and IG 
Subbtitutiott of functionaries B 17 
Successors B 18 
— Presidency- town B 3 (41) 

— Privy Council, defined S3 {42 1 

— Province, defined S 3 (43) 

— Provincial Government, defined B 3 (43a)] 

—Public nuisance, defined S 3 (44) 

—Punjab Act, defined B 3 (44a) 

—Recovery of fines S 25 andN 1 
— Registered, defined S 3 (45) 

— Regulation, defined B 3 ( 16) 

—Rule, defined S 3 (47) 

— Rules or byelaws, making of B 2i 

Previous publication B 23 
—Savings S 29 
— Schedule, defined B B (48) 

— Scheduled district, defined B 3 149 ) 

— Section, defined S 3 (50) 

— Service by post B 27 and X I 
— Ship, defined B 3 (51) 

—Short title S 1 

—Sign, defined B 3 (62) and N 2 i 

—Sind Act, defined S 3 (52a) 

—Son S3 (53) andN 25 



TOPIC Ali INDEX 


GENERAL CLAUSES ACT, 1S97 (oordd,) 

^Sub-section, defined S3 1^54) 

—Suits by or against Crown, defined S 3 (54a) 
—Swear, defined S 3 (551 
— United Provinces Act, defined S 3 (55a) 

—Vessel, defined 8 3 (56) 

--West Bengal Act, defined 8 3 (56) 

—Will, defined S 3 (57) and N 26 
—Writing, defined 8 3(58) 

— Year, defined S3 (59) andN27 

GENEVA CONVENTION IMPLEMENTING 
ACT, 1936 
— Plxtent of SI 
— Object of Act Pre 

— Penalty S 4 

Prohibition of use of emblem of white cross S 3 
— Prohibition of use of imitation of emblem of red- 
cross S 2 

— Sanction for prosecution S “ 

— Savings S 6 
—Short title S 1 

GIFT 

Sne, (1) Stamp Act, 1899, Art. 33. 

(2) T, P. Act, 1882, Ss. 122 to 128, 

GLANDERS AND FARCY ACT, 1899 
aU) II) DOUIIINE ACT, 1910. 

(2) Live-stock Importation Act, 
1898. 

— Applicability to local areas S 3 
Destruction of diseased horses S 8 
~ "Diseased, defined S 2 

— -Disinfection S 9 

— Duty to give notice 8 lO 
— Examination of horse's 8 7 
—Extent of SI 
—Inspectors vS 4 

Power of entry and search S 5 
Power of seizure 8 8 
—Object of Act Pra 

— Penalty for refusing to comply with notice S 13 
— Protection of persons acting under the Act S 16 
— Removal of diseased horse S 11 
— Rules, power to make 8 14 
—Short title 8 1 

—Veterinary Practitioner, appointment as inspector 

815 

— Vexatious entry, search or seizure 8 12 
GOVERNMENT BUILDINGS ACT, 1899 
—Applicability to cantonnxent area —See Cantonments 
Act, 1924, S. 291. 

— Exemption from municipal laws 8 3 
— Extent of 81 

— Municipal authority, defined 8 2 
— Object of Act Pre 

— Objections or .suggestions to erection, etc. 8 4 j 
— Short title 8 1 

GOVERNMENT MANAGEMENT OF PRIVATE 
ESTATES ACT, 1892 
—Charges, power to levy special 8 4 
— Definitions B 2 

—Exemption from jurisdiction of Courts 8 S 
— Expenditure, special, savings as to 8 5 
—Extent of Si 

- Gross income, defined 8 2 (2) 

— Immovable property, defined 8 2 (1) 

— Object of Act Pre 

- - Private estate, defined 8 2 (3; 

— Bate, power to levy 8 3 

• — Bata-;, pa&t, validation of levy o! 8 8 
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GOVERNMENT MANAGEMENT OF PRIVATE 
ESTATES ACT, 1892 (contd.) 

— Buies, power to make S 7 
—Title 8 1 

GOVERNMENT OFFICERS^ INDEMNITY 
ACT, I860 

— Indemnity in respect of acts done 8 2 
—Indemnity in respect of fines, etc., imposed S 1 
—Object of Pre 

GOVERNMENT OF INDIA ACT, 1915 (5 & 6 
Geo. V, c, 61) 

— Public debt or public revenue — Introduction of Bill 
affecting S 67 

GOVERNMENT OF INDIA ACT, 1919 (9 & 10 
Geo. V, c. 101) 

— Responsible government, progressive realization of 

^ Pre 

— Short title 8 47 

GOVERNMENT OF INDIA ACT, 1935 (26 Geo« 
V & 1 Edw. VIII, c. 2) 

See also INDTAN InDEPMNDENOB ACT, 1947 
(10 & 11 Geo VI, C. 30). 

— Acquisition of laud for federal purposes 8 127 
--Aden— Government of 8 288 
--Advocate- General for Federation S 16 
— Advocate-General of Province S 55 
— Aircraft registered in United Kingdom S 116 
— Administrative relations between P'ederation and 
Units 

Control of Federation 8 126 

Discharge of functions by Governors as agents 

sm 

Obligation of Units and Federation S 122 
Power of Federation to confer powers on units 

8124 andNl 

— Agricultural income, defined S 311 
— Alteration of boundaries of Provinces 8 290 
— Amendment of Act, proposals for 8 303 
— .Andaman and Nicobar Islands 8 96 . 

— Audit and Accounts 

Accounts relating to discharge of functions of 
Crown 8171 
Audit reports 8 169 
Auditor-General of India 8 166 
Power to give directions 8 168 
Auditor of Indian Home Accounts 8 170 
Provincial Auditor-General 8 167 
— Berar, provisions as to 8 47 
— Borrow, meaning of 8 311 
— Borrowing 

Federal Government, borrowing by 8 162 
Loan by Federal Government to Federated States 

8164 

Provincial Government, borrowing by 8 163 
Secretary of State — Cessation of borrowing by 

8161 

Stocks issued by Federation 8 165 
— British Baluchistan 8 95 
—British Burma, defined 8 311 
—British India, defined 8 311 
— ^British subjects domiciled in United Kingdom 
Exemption from restrictions 8 ill 
Taxation S 112 
— Broadcasting S 129 
— Chaplains S 269 

— Chief Commissioner’s Provinces S 94 

Provisions of Part III, applicability o! S 93 
— Chief Justice, defined S 311 
— Civil services 

I Appeals and complaints S 24S 
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GOVERNMENT OF INDIA ACT, 1935 — Civil 
services (contd,) 

Auditor of Indiau Home Accounts, stiff of 

Ss251, 252 

CompenBation S 249 
Lisirict Judges {^254 

Exercise of powers bj Secretary of State S 261 
Higb Commissioner, staff of Ss 251 and 252 I 

Interpretation of terms S 277 ) 

Irrigation personnel S 245 I 

Joint services and posts S 263 | 

Judges of Federal Court and High Courts S 25S 
Officials of Court 8 242 1 

Persons appointed by Secretary of State in Council 

8 250 ' 

Persons retiring, provisions as to 8 260 
Persons serving in or before 1924 8 259 

Police ^243 

Political aepartment, officers of 8 257 
Protection of existing officers 8 258 
Railway, post and telegraph and customs services 

8 242 

Recruitment and conditions of service 8 241 
Reserved posts 8 246 

Ruler or subject of a Federated State, eligibility for 
office 8 262 

Secretary of State, recruitment by 8 244 
Secretary of State, recruitment by conditions of 
service, pensions, etc. B 247 j 

Ssx, no disqualification 8 275 ' 

Subordinate civil judicial service B 255 
Subordinate criminal magistracy S 256 
Tenure of office 8 240 andN 1 
Transitional provisions S 276 
—Commander-in-chief in India S 4 
Pay and allowances S 232 
—Commencement of 8 320 
—Companies incorporated in India 8 114 
—Companies incorporated in United Kingdom S 113 
—Companies registered in United Kingdom— Subsidies, 
eligibility for S 116 

—Compulsory acquisition of land, etc. 8 299 and N 1 
—Corporation tax, defined S 311 
—Corresponding Province, defined S 311 
—Courts of appeal in revenue matters S 296 
— Coorg S 97 
—Crown and Indian States 

Assistance in discharging functions of Political 
Department S 287 

Rights and obligations of Crown, saving'of : S 285 
Use of His Majesty's forces S 286 
—Crown Representative S 3 
—Death sentence, suspension, remission or commuta- 
tion S 295 
—Debt, defined S311 
—Defence services 

Civilian personnel S 23S 
Control of S233 
Eligibility for commissions S 234 
King’s Indian cadetships S 239 
Pay of members of forces S 237 
Right of appeal S 236 
Secretary of State, control of S 235 
—Definitions S 311 

—Disability by reason of race, religion, etc. S 298 
—Discriminatory legislation 

Medical qualifications 8 120 
Professional and technical qualifications S 119 
Supplemental provision S117 
—Estate duty, defined S311 
—Excluded and partially excluded areas S 91 
Administration of S 92 
—Existing Indian law, "defined S 311 
—Existing laws 
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GOVERNMENT OF INDIA ACT, 1935 E;:isting 
laws (co7iid,j 

Adaptation of 8 293 
Continuance of S 292 
— Family pension funds 8 273 
Federal and Provincial lawg 
Extent of 8 99 andN 1 
Inconsistency between S 107 and N 1 
Pioclamation of emergency Power cl I cnlertw 
Legislature to legislate 8 102 and X 1 
Residual powers of legislation 8 104 and X 1 
Subject niiitter of S 100 and X I 
— Federal Court 

Acting Chief Justice 8 202 

Ancillary powers 8 215 

Appeal from High Court in Federated 8tat6P 

8 207 

Appeal to Privy Council 8 205 N 6; 8 2 06andN I 
Appellate jurisdiction 8 205 and Notes 
Criminial jurisdiction B 205 N 1 
Enforcement of decrees and orders 8 2 1(1 
Establishment of 8 200 
Expenses of 8 216 

High Court in Federated Btates, meaning of 

8217 

Judgment 8 209 andN 1 
Law declared by 8 212 
Letter of request to Federated State 8 2U 
Original jurisdiction 8 204 
Power of Federal Legislature to enlarge appellate 
jurisdiction 8 206 
Power of Governor-General to consult 

8 213 and N 1 

Rules, power to mahe B 214 
Salaries of Judges 8 201 
Savings S 218 
Seal of S 203 
— Federal executive 

Advocate-General for Federation S 16 
Appointment of Ministers 810 
Conduct of business 8 17 
Council of ministers 8 9 
Defence, external affairs, ecclesia-tlcai affairs and 
tribal areas S 11 
Extent of executive authority 8 B 
Financial adviser 8 15 
Governor General— Functions of 8 7 
Salaries of ministers S 10 
Special responsibilities of Governor General 8 12 
Term of office of ministers 8 10 
— Federal Legislature 

Address and Messages by Governor-General S 20 
Advocate-General, right to speak and take pari m 
proceedings S 21 
Annual financial statement S 33 
Assent to Bills S 32 
Authorised expenditure S 35 
Composition of Sch I 
Council of State Sch I 
Federal Assembly Sch I 
Qualification for membership Bch I 
Representatives of British India Sch £ 
Constitution of S18 
Council of State S 18 
Allocation of seats Sch 1 
Distribution of seats for purposes of triennial 
election Sch I 

Councillor, right to speak and take part in pro** 
ceedings 8 21 
Demand for grants S 34 
Deputy President S 22 
Disqualification for membership S 26 
Dissolution of S 19 
English language, proceedings in S 39 
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GOVERNMENT OF INDIA ACT, 1935~-Federal 
legislature (conid.) 

Expenditure charged on revenue Ss 33, 34 
Federal Assembly S 18 
Allocation of seats Sch I 
Financial Bills, special provisions as to S 37 
Indian States, legislation for S 101 
International agreements, power to give eSeet to 

Sl06 

Introduction and passing of Bills S 30 
Joint sittings S 31 

Ministers, right to speak and take part in pro- 
ceedings kS 21 
Oath of members S 24 

Penalty for sitting and voting by unqualified or 
or disqualified member S 27 
Power of Grown to disallow Acts S 32 
Power to legislate for two or more Provinces by 
consent ft 103 

Power to legislate on proclamation of emergency 

ft 102 andNl 

President ft 22 
Privileges of members ft 28 
Prorogation of ft 19 
Quorum ft 23 

Representatives of Indian States Sch I 
Restrictions on discussion ft 40 
Rules of procedure ft 38 
Salaries and allowances of members S 29 
Sittings ft 19 

Supplementary expenditure ft 36 
Vacation of seats ft 25 
Vacancy ft 23 

Validity of proceedings, questioning of ft 41 | 

Voting 8 23 

— Federal railway, defined S 311 
—Federal Railway Authority ft 181 

Acquisition and disposal of land ft 185 
Appeal from directions of ft 194 i 

Arbitration ft 197 
Audit and annual reports S 190 
Composition of ft 182 I 

Conduct of business between Authority and 
Federal Government ft 184 
Construction and reconstruction of railway S 195 
Contracts by or on behalf of ft 185 
Executive authority ft 181 
Existing funds, special provisions as to ft 189 
Finance of 8 186 
Investment of funds 8 188 
Obliptions of 8 187 

Obligations of Federal Authority and Federated 
States 8 193 
Official directors 8 199 
Principles to be observed S 183 
Railway Fund S 186 
Railway Rates Committee S 191 
Railway Tribunal 8 196 
Railways in non- federating states S 198 
Rates and fares, Bill afieeting 8 192 
Working agreements S 185 
— Federation of India 

Accession of Indian States ft 6 
Proclamation of 8 5 
— Finance 

Adjustment in respect of pensions and certain ex- 
penses ft 156 

Bill aSecting Reserve Bank currency or coinage 

8153 

Bills aSecting taxation in which Provinces are 
interested ft 141 
Corporation tax 8 139 
Custody of public moneys S 151 
Customs duties on India-Burma trade 8 160 
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GOVERNMENT OF INDIA ACT, 1935-Financs 
(contd.) 

Estate duty 8 137 
Excise duties S 140 

Exemption from taxes on electricity ft 154A 
Exemption of public property from taxation 

8154 

Expenditure defrayabie out of Indian revenues 

8150 

Export duties ft 140 

Federal taxation — Exemption of Provincial Gov- 
ernments and Federated States ft 155 
Grants to Provinces ft 142 
Monetary system between India and Burma— Pro- 
visions regulating ft 158 
Net proceeds, meaning of S 144 
Payments to states charged on Federal revenue 

8148 

Relief in respect of tax on income taxable in 
Burma ft 159 

Reserve Bank, exercise of powers by Governor- 
General 8 152 

Revenues of Federation S 136 
Revenues of Provinces S 136 
Salt duties 8 140 
Savings S 143 

Set o3 of value of privileges and immunities to 
States S 149 
Succession duties ft 137 
Stamp duties 8 137 

Supply of funds to Secretary of State 8 157 
Tax on professions, trades, callings and employ- 
ments S 142 A 

Taxes on fares and freights 8 137 
Taxes on income S 138 
Terminal taxes S 137 
— Foreign jurisdiction 8 294 

—Form of oaths and affirmations Sch IV 
— Franchise ft 291 

Provisions as to Sch VI 
— Goods, defined 8 311 

— Governor 

Appointment of 8 48 

Executive authority of province 8 49 and N 1 
Instrument of Instructions 8 53 
Ordinances, power to promulgate at any time 

ft 89 

Ordinances, power to promulgate during recess 

S88 

Person acting as S 304 
Power to enact Acts 8 90 
Proceedings against 8 306 
Salary and allowances Sch III 
Secretarial stafi 8 305 
Special responsibilities of S §2 
Superintendence of Governor- General S 54 
— Governor-General of India S 3 
Financial adviser to 8 15 
Functions in discretion of S 11 
Instrument of Instructions ft 13 
Ordinances, power to promulgate at any time 

S43 

Ordinances, power to promulgate during recess 

Si2 

Person acting as ft 304 
Power to enact Acts S 44 
Proceedings against S 306 
Proclamations, power to issue ft 45 
Salary and allowances Sch III 
Secretarial staff S 305 
Special responsibilities of 8 12 
Superintendence by 8 54 
—Government of India by the Crown 8 2 
—Governors’ Provinces 8 46 
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GOVERNMENT OF INDIA ACT, 1935 {contd,) | 

I 

—Guarantee, detioed 8 311 | 

— High CommissioBer for India 8 302 

—High Court S 311 

Administrative funct'ons of S 224 and N 1 
Constitution of S220 
English language S 227 
Expenses of S 228 
Extra-piovincial jurisdiction S 230 
High Court, meaning of 8 219 
Jurisdiction in revenue matters 8 226 
Jurisdiction of existing High Courts 

8 223 andKl 

Power to constitute or reconstitute B 229 
Salaries of Judges B 221 
Savings S231 

Temporary and additional Judges 8 222 
Transfer of cases to B 225 
—Indemnity for past acts B 270 and N 1 

India, defined 8 311 

—Indian Medical Service 8 121 

Indian naval forces, applicability of Na\al Discipline 

Act S 105 

— Indian State, defined 8 311 

—Indian State railway, defined 8 311 
—Indian States , 

Accession to Federation S 6 
Administration of Federal laws B 125 
Contracts in connection with functions of Crown 

S180 

Crown Representative as regards relations with 

S3 

Duty of Ruler in respect of Federal subjects S 128 
Expenses of Crown in connection with S 145 
Federated State Ss 6, 8 - j 

Payments from or by S 146 
Power of Federal Legislature to legislate for S 101 
Provisions which may be amended without affect- 
ing accession Sch II 
Remission of States* contributions B 147 
-—Instrument of Instructions to Governor- General 

S13 

— Inter-Provincial co-operation 8 135 
Internal trade, restrictions on S 297 
-^-Legislative lists Sch VII 
Concurrent Sch YII 
Federal Sch VII 
Provincial Sch VII 
— Local Government, defined S 311 
— Minor railway, defined S311 
—New provinces, creation of S 290 
—Orders in Council S 309 
—Ordinances 

Governor General, powers of Ss 42, 43 
Governor, power to promulgate Ss 88, 89 
—Pension, defined S 311 
—Pensions S 272 

—Pensions of home civil servants S 305 A 
—Pleader, defined S 311 

— Power of His Majesty in Council to remove difficul- 
ties S 310 

—Proclamation— Governor’s power to issue 8 93 
— Proclamation of Emergency —Control of Federation 

S126A 

—Property 

Lands and buildings, vesting of S 172 andN 1 
Power to acquire S 175 

Property accruing by escheat or lapse or as hona 
vacantia S 174 

Provisions as to other property S 173 
— Prosecutions and suits against public servants S 271 
—Protection for certain tights, privileges and pensions 

S300 


INDEX 

GOVERNMENT OF INDIA ACT, icontdi 

— Provinces 

Advocate-General 8 55 

Conduct of buainesF of Pro^m^iai rnment 

S 59 and \ 1 

Council of Ministers 8 r>0‘ 

Executive authority S 19 and X I 
Ministers— Choosing of B 51 
MinisterH— Salaries ol S5I 
Police rules, provisions as to 8 56 
Provisions as to crimes of vioh nc ' iniendoa to 
overthrow Government 8 57 
Sources of information not to be diKclo-:c! Rules 
as to 8 58 

—Provincial Act, defined 8 311 
— provincial Tjegislature 

Advocate General, right to speak aiid takv part ai 
proceedings S64 
Annual financial statement 8 78 
Assent to Bills 8 75 

Authentication of authorhed expendaure 8 SO 
Bills reserved for oonsulenition ^ 7C 
Composition of 8 61; Sch V 
Legislative Asaembly Seb V 
Legislative Conned Beb V 
Constitution of 8 60 
Council of vStato B 60 
Disqualification of membership S 60 
Educational grants B83 
Financial Bills, special provisions as to B 82 
General qualification for membership Boh V 
Introduction of Bills B73 
Language of, to be English 8 85 
Legislative Assembly 8 60 
Legislative Assembly -Table of seats 8*di V 
Legislative Councils Table of Soli V 
Ministers, right to speak and like pjtrt *0 pxvoced” 
ings 8 64 

Oath of members B 67 
Passing of Bills S 7 4 

Penalty for sitting and voting wnen not q lalilled 
or disqualified 8 70 
Pending Bills 8 73 
Power of Crown to disallow Acts 8 77 
Privileges of members 8 71 
Procedure with respeotdo estimates S79 
Quorum 8 66 

Restrictions on discussion 8 86 

Right of Governor to addresn and send mcHSages 

8 63 

Rules of procedure 8 84 

Salaries and allowances of memberg 8 72 

Sittings, prorogation and dissolution 8 62 

Speaker and Deputy Speaker S 65 

Supplementary statement of expenditure 8 81 

Vacation of seats S 68 

Validity of proceedings, question ‘ng of S "7 

Voting S 66 

- Public notification, defined B:lil 
— Public Service Commissions 8 264 
Composition and staff of 8 265 
Expenses of 8268 
Extension of functions S 207 
Functions of 8 266 
— Railway, defined 8 311 
— Railway Tribunal 8 196 
— Reciprocal treatment by conventior 8 118 
—Removal of disqualifications S 307 
—Repeal of Acts 8 301 
—Repeals S 321 
— Reserve Bank 

Bill afiecting constitution or functloas 8 153 
Exercise of powers by Governor- General S 152 
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GOYERNMENT OF INDIA ACT, 1935 (contd.) 

— BeeferictioDS on legislative powers 

Sanction, a matter of procedure S 109 
Sanction of Governor and GovernorGeneral, when 
required S 108 
Savings SllO 

Ruler, defined S311 
— Saving for certain Funds Acts S274 

— Secretary of State 

Advisers to S 278 

Confirmation of appointments S 284 A ^ 

Contributions from revenues of federation S 282 
Existing accounts with Bank of England S 279 
Existing contracts of S 177 
Existing loans, guarantees and financial obligations 

B178 

India Office provident fund B284 

India offic“, organisation and expenses of S 280 

Legal proceedings as to certain matt'^rs B 179 

Liability for pensions B 283 

Proceedings against B 306 

Superintendence of S 14 j 

Supply of funds to B 157 
Transfer for existing personnel B 281 
Secanties, defined B311 

— Bherifi of Calcutta B303 

— Ships registered in United Kingdom B115 
—Short title B 1 

—Sind and Orissa, creation of new provinces B 289 
— Butts and proceedings 

Federation, by or against B 176 
Provincial Government, by or against B 176 
— Taxation, defined B 311 

— Tax on income, defined S311 
— Transitional provisions 

Continuance of certain provisions of Government of 
India Act. 1919 

Control of Secretary of State S 314 
Executive Government S313 
Federal Court and certain other Federal authori- 
ties B 318 
Legislature S316 
Operation of B312 

Pfovlsions of Government of India Act continued 
in force Sch IX 

Rights and liabilities of Governor-General S 319 
Sterling loans S 315 
-—Tribal areas, defined B 311 
— Unit, defined S311 

— Water-supplies, interference with Sb 130 to 134 
GOVERNMENT SAVINGS BANKS ACT, 1873 

—Court* fee, exemption from B 8 
— Death of depositor 

Payment on Ss 4, 5 ^ 

Having of right of creditor B5 
Saving of right of executor B 5 
Security for due administration B 6 

— Depositor, defined S 3 
—Deserter, deposit belonging to B9 

— European Soldiers or deserters, deposits belonging^to 

—False statement, penalty for B 7 
— Intcrpretafcion-elause S3 
--Local extent B 3 

— Lunatic, deposit belonging to S12 
Married woman, deposit of, payment of B 13 

—Minor, defined S 3 

— Minor, deposits belonging to, payment of Ss 10, 11 

— Oath, power to administer S7 
—Object of Pre 

--.Rules B 14 
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GOVERNMENT SAVINGS BANKS ACT, 1873 
{cojitd,) 

—Secretary, defined S 3 
—Short title S 1 

GOVERNMENT SEAL ACT, 1862 
—Object of Pre 
-Use of seal B I 

GOVERNMENT TRADING TAXATION ACT 
1926 

— Gommencem'^nt of B1 
— Liability to taxation B 2 
— Object of Pre 
-Short title S3 

GRANT 

Seti Grown Grants Act, 1B95 
GRIEVOUS HURT 

See Penal Code, 1860, Ss 320 to 326 
GUARANTEE 

See Contract Act, 1872, Bs. 124 to 147’ 

GUARDIAN 

SV^(l) Civil P. a, 1908, 0 32 

(2) Guardians and Wards Act, 189G' 

(3) Succession Act, 1925, S. 60 

GUARDIANS AND WARDS ACT, 1890 
— Appealable orders B 47 and Notes 
--Application for appointment of guardian 
Court to which to be made B 9 andN*l‘ 

Form o! application S 10 andNl 
Hearing of evidence B 13 andN 1 
Persons entitled to apply S 8 and N 1 
Procedure on admission B 11 andN X 
-Appointment of guardian B 7 and NX, 3 to 6 
Collector S 18 
Disqualification B 17 N 8 
Effect of order B7N8 
Father as guardian S 17N 7 
Matters to be considered in S 17 and Notes 
Minor’s wish B 17 and N 3 
Mother’s right to custody S17N6 
Pardanashin lady B 17 N 4 
Personal of minor S 17 N2 
Powers r/i Court S 7 N 7 
Procedi/re B 7 N 10 
Proof of B 7 N 11 

Property outside jurisdiction of Court 

B16 andNl 

Several guardians, appointment of S 15 andNl 
Welfare of minor B 7 andN 2; S 17N 10 
When not to bs made B 19 andN 1 to 4 
—Collector, defined B 4 (6) 

—Commencement of B I 
Costs B 49 andNl' 

- -Court, defined B 4 (5) 

— Court of Wards, authority of B3 
—Custody of minor 

Application for habeas corpus B 25N3 
Custody, meaning of S25N4 
Fathers right B25N7 
Mother’s right S 25 N 8 
H usband ’s righc B 25 N 9 
Removal from custody S 25 andN 2, 6 
Right of guardian S 25 and N 1 
-Definitions B 4 and Notes 
— Discharge of guardian B 40 and N 1 
—Lisputed right over children BINS 
— Listriet Court, defined S 4 (4) 

—European British subject — Parent power to appoint 
guardian S 5 
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guardians and wards act, 1890 <contd J 


GUARDIANS AND WARDS ACT, 1S90 c ' i J 


—European British subject, defined S 4 i?) 

Extent of SI 

—Finality of orders S4S and Notes | 

— Guardian 

Cessation of authority S 11 and Note- 
Control of CoUectoi as guardian h d i 
Defined 8 4(2] and XI I 

Fiduciary relationship of S 20 and X 1 
Minor, capacity to a'*t as S 21 
Powers of S 1 N 3; S 7 X 9 ^ ^ 

—Guardian appointed before the Act S 51 
—Guardian of poison 

Custody of minor right to S 25 and Kote- 
Duties of S 24 and X 1 
Powers of 8 27 N B 

Bemoval of ward inside limit- of jurisdiction 

8 26 and X 1 

—Guardian of property 

Accounts by S34andXB 

Audit of accounts 8 34AandXl 

Conditional permission to transfer 8 31 and X 6 

Duties of 8 27 andN 1,2 

Duty of creditor S 27 K 5 

Liability as trustee BB7 andX 1 j 

Limitation of powers of 8 29 and Note.- | 

Obligations of 8 34 and Notes * | 

Permission to transfer —Procedure 

8 31 and Notes 

Previous permission for transfer 8 29 
Right to apply for opinion in management 

8 33 and N 1 j 

Rights and liabilities of minor 8 27 N 4 j 

Security 8 84 andN2 j 

Suit against S 35 and N 1; 8 36 and N I 
Transfer without sanction, effect of j 

8 30 and Notes i 

Variation of powers 8 32 andN I \ 

—High Court * 

Power to confer jurisdiction 84 A 
Transfer of proceedings 8 4A * 

—High Court, saving of jurisdiction 8 3 
—Illegitimate child, guardian of 8 1 N 4 j 

—Inquiry, nature of BINS 
—Interlocutory orders 8 12 andN 1 
—Joint family, minor in 81N7 
—Joint guardians, right of survivorship 8 38 
—Minor, defined 8 4(1) 

— Minor wife 8 4N2 
—Object of Pre 

—Order for regulating conduct or proceedings of guar- 
dian 8 43 and Notes 
—Penalty for contumacy 8 4t5 and Notes 
—Penalty for removal of ward outside jurisdiction 

8 44 I 

— Personal law, powers under 8 6 ‘ 

— Powers and duties of Court S 1 N 2 i 

— Removal of guardian 8 39 and Notes 
Appeal, revision or review S 39N 15 
Appointment of successor S 42 and N 1 
Grounds for 8 39 andN 4 to 13 
Notice to guardian S 39 N 14 
Res judicata, whether applies to order passed as to 

S39N16 

Remuneration of guardian 8 22 andN 1 
—Report by Collector or subordinate Court 8 46 
—Rules, power to make 8 50 andNl 
—Scope and applicability 8 1 N 1 
—Simultaneous proceedings in difierent Courts 

814 audNl 

—Testamentary guardian, powers of 8 28 andNl 
-Title S 1 

—Transfer of proceedings 8 4A 


—Ward, defined 8 i ^3) aud N 1 
Who can apply SING 

HABEAS CORPUS 

See : Crhnitial F. C., 8. 191 

HABITUAL OFFENDER 

ScB : ( 1) Ouni nai i*. th, 1 s9^, S . HJ') l 
hi) Feiiil Code, ISCF. S. 4i-» 

HACKNEY-CARRIAGE ACT, 1879 
Committee, defint d ^ 2 

— Di'puto iH to fire— P'twer of Mugintr tie t * i* : * 

^ 2 

— J^ispuie ii-J t ) f in Keqiuraig iliiver to lane l.,r n t) 
Court lf> 

— Fee^ and expon-e" 8 8 

Hackney-cair.dgc, defined 8 2 
MunicipihtiC’, application of the Act S ^ 

—Object of Pro 
— Kuie-i by Committee S 3 
Extension of 8 5 

Matters whldi m.iy he provided for o 
Penalty for breach S 7 
Short title S i 

HIGH COURT 

See : LkttlHS Patent (Cal.) 

HIGH DENOMINATION BANK HOTES 
(DEMONETISATION) ORDINANCE, 1946 

— Bank, defined 8 2 

— Bank note, defined S2 

* -Bar of legal proceedings 8 9 

- Closing of banks and treaHudee H S 
—Condonation of certain offences 8 1 0 
—Exchange of notes held by banks and Governmeat 

treasuries H 5 

—Exchange of notes held by other pf»rion,^ S G 
— Form of declaration 8c h. 

- High denomination bank note, defined 8 2 
—Legal tender— High denomination naes to cn'>j to 

be 8 3 
-Object of Pre 
—Penalties 8 7 
—Rules, power to make 8 11 
— Scheduled bank, defined 8 2 
—Short title, extent and commencement 8 1 
—Transfer and receipt of notes, prohibition of 8 1 

HINDU DISPOSITION OF PROPERTY ACT 

1916 

— Extent of 81 

—Khojas, applicability of Act 8 5 
— Limitations and conditions 8S andN I 
— Object of Pre 

—Person not m existence, disposition in favour cf 

8 2 ‘indNI 

— Short title S 1 

HINDU GAINS OF LEARNING ACT, 1930 

— Acquirer, defined S 2 

—Extent of SI 

—Gains of learning, defined 8 2 

—Learning, defined 8 2 

—Object of Pre 

—Savings 8 4 

—Separate property -Gains of learniua 8 3 

— Short title 8 1 


HINDU INHERITANCE (REMOVAL OF DIS- 
ABILITIES) ACT, 1928 
—Applicability of Si 
—Extent of Si 
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HINDU INHERITANCE {REMOVAL OF DIS- 
ABILITIES) ACT, 1928 (contd.) 

— Object of Pre 
- -Removal of disability B 2 
—Savings and exemption S 3 
— Short title S 1 

HINDU LAW 
—Relevant Provisions 
Anand Marriage Act, 1909 
Arya Marriage Validation Act, IhelT 
Caste Disabilities Removal Act, ISoO 
Child Marriage Restraint Act, 1929 
Hindu Disposition of Property Act, 1916 
Hindu Gains of Learning Act, 1930 
Hindu Inheritance (Ptemoval of Disabilities) Act, 

1928 

Hindu Law of Inheritance (Amendment) Act, 

1929 

Hindu Marriage Disabilities Removal Act, 1946 
Hindu Married Women’s Right to Separate 
Residence and Maintenance Act, 1946 
Hindu Widow’s Remarriage Act, 1856 
Hindu Women’s Rights to Property Act, 1937 
Majority Act, 1875, S. 3 (Age of majority) 

Native Converts Marriage Dissolution Act, 1866, 
Ss. 4 and 5 (Rights of Hindu husband or wife 
converting to Christianity) 

Bpeoial Marriage Act, 1872, S. 2 (Conditions upon 
which marriages under the Act may be celebrated 
between Hindus) 

Succession Act, 1925, S. 57 and Sch. Ill (Wills 
made by a Hindu) 

Transfer of Property Act, 1882, S. 2 (Applicability 
of Act to transfers made by Hindu) 

HINDU LAW OF INHERITANCE (AMEND- 
MENT) ACT, 1929 
— Application of Si andN 1 
' — Daughter’s daughter H 2 
— Iilxtent of B 1 
— Nature of estate B 3 
—Object of Pre and N1 

— Order of succession of certain heirs S2 andNl 

— -Savings B 3 
— Sister S 2 

— Sister’s son B 2 
— Son’s daughter B 2 
—Short title B 1 

HINDU MARRIAGE DISABILITIES RE- 
MOVAL ACT, 1946 

—Different sub-divisions of same caste, marriage 
between persons of B2 
— Extent of Si 

— Object of Pre 

— Same gotra or pravara, marriage between persons of 

S 2 

—Short title B 1 

HINDU MARRIED WOMEN’S RIGHT TO 
SEPARATE RESIDENCE AND MAINTEN- 
ANCE ACT, 1946 
—Amount of maintenance S 3 
— Extent of S 1 

— Grounds for claiming separate residence and main- 
tenance B 2 

— Object of Pre 
—Short title S 1 

HINDU WIDOW’S RE-MARRIAGE ACT, 1856 
— Alienation by widow S2N4 

— Ceremonies for marriage S 6 andNl 
—Childless widow S4 

—Claim for maintenance, effect on S2N5 
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HINDU WIDOW’S RE-MARRIAGE ACT, 1856 
( conUl.) 

— Effect of re-marriage on rights and interests of 
widow B 2 and Notes 
— Guardianship of children B3 andNl 
— Legalisation of marriage S 1 and Nil 
— Minor widow -Consent B7 andNl 
— Object of Pre 

— Remarriage after conversion B 2 N 1 
— Remarriage under custom B2N2 
— Saving of rights of widow S5 andNl 

HINDU WOMEN’S RIGHTS TO PROPERTY 
ACT, 1937 

—Agricultural land S. 2 (Assam, N.-W. F. P., Orissa. 

U. P. and Sind) ; B 3 (Bom ) 
— Application of Act B 2 anclN 1 
-Devolution of property S 3 and N 1 
— Dying intestate, meaning of S 5 
— Extent of B 1 
— Limited interest B 3 
—Object of Pre; B 1 N 1 
— Savings B 4 
— Short title B 1 

HIRE-PURCHASE 

Sea : Sa^e of Goods Act, S. 4 Note 4 

HOMICIDE 

See : Penal Code, 1860, Bs. 299 to 302 
HOROSCOPE 

Se- : Evidence Act, 1872, S. 32, Note 23 
HOSTILE WITNESS 

See : Evidence Act, 1872, S. 154 
HOUSE-BREAKING 

See : Penal Code, 1860, Ss. 441, 460 
HOUSE-TRESPASS 

See : Penal Code, 1860, Ss, 448 to 458 
HUNDI 

See i Negotiable Instruments Act, 1881, S. 5 
HURT 

See : Penal Code, 1860, Ss, 319 to 338 
HUSBAND AND WIFE 
See under Malhiage 
IDENTIFICATION 

See : (1) Evidence Act, 1872, S. 9, Notes 4, 5 
(2) Identification of Prisoners Act, 1920 

IDENTIFICATION OF PRISONERS ACT, 1920 
— Bar of suits B9 
— Definitions B 2 

— Destruction of records and photographs S 7 
—Extent of Si 
— Measurements, defined S 2 
— Measurements of convicted persona B3 
— Measurements of non-convicted persons S 4 
—Object of Pre 
— Police officer S2 

— Power of Magistrate to order person to be measured 
or photographed S 6 andN 1 
— Resistance to taking measurements S 6 
— Rules, power to make S 8 
— Short title S 1 

ILLEGAL GRATIFICATION 
See : Penal Code, 1860, S. 161 

ILLEGITIMACY 

See : (1) Criminal P. C., 1898, S. 488 
(2) Evidence Act, 1872, S. 112 

1129 & 1130 A. U. 
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illusory appointments and INFANTS’ 
PROPERTY ACT, 1841 
—Extension of Debts Recovery Act, 1830 S 4 
—Extension of Illusory Appointments Act, 1830 S2 
^Saving of certain cases and proceedings S 5 

IMMOVABLE PROPERTY 

See : (1) Criminal P. C., 189S, Ss’. 143 to 147 

(2) General Clauses Act, 1897, S. 3 (23) 

(3) Registration Act, 1908, S. 2 tOj 

(4) T. P. Act, 1882, S. 3 

IMPERIAL BANK OF INDIA ACT, 1920 
—Acquisition of business premises Hll 
—Applicability of Companies Act to— Sf . : Compan.es 
Act, 1913, S. 289 
—Appointed day, deSned H2(a) 

— Bank of Bengal, defined S 2 fb) 

— Brandies and agencies S 12 

— Business of bank S 8 and Scb T 

— Businesses wliicli Bank is not authorised to trancact 

Hch I 

— Central Board S24 

Bye-laws, power to make 8 31 
Constitution of H 28 

— -Certificate of shares H 15 
— Commoncement of 8 1 
—Contracts, form of S21 
— Definitions S 2 
—Dividend, defined S 2 (c) 

— Establishment of Imperial Bank B 3 
—General meeting, defined S2(d) 

—Goods, defined S2 (e) 

—Government business S 10 
— Loans to other banks 8 13 A 
—Local Boards B 25 

Constitution of Ss 27, 29 
Powers of B 26 

President and Vice-President Bch II Reg 44 
Term of ofiice and number of members 

Scb II Reg 43 

Vacancies Scb II Reg 45, 46 

— Local meeting S2 (f) 

—Meeting S 2 (g) 

—Object of Pre 
—Offices of the Bank B 23 

—Power to take over business of other banks S 13 

— Presidency Banks 

Defined S 2 (i) 

Dissolution of B 7 
Existing officers and servants B6 
j^lxisting Provident Funds S6 
References to S32 

Shareholders in Presidency Banksj terms of trans- 
fer S 5 

Transfer of assets and liabilities S 4 
—Register of shareholders 
Branch registers S 17 
Inspection of B20 
Notice of trust S 18 
Power to close register Bl9 
Principal register B 16 
—Regulations S 22 

Annual general meeting Scb II Reg 23 

Annual local meeting Seh II Reg 37, 38 

Auditors Sch II Beg 58, 59 

Auditors— Rights and duties Sch II Reg 60 

Balancing of books Scb II Reg 54 

Calls Sch II Reg 5 

Common seal Sch II Reg 49 

Death or insolvency of share-holders 

Sch II Reg 12, 13 

Deceased share-holders Sch II Reg 11 
Decision by majority Sch 11 Reg 26 


Regulations {omtd.f 

Disposal of forfeited ^harc- Beh II Keg 17 
Dis-posal of proceeds of sale B h li 1 

Dividends Sch II Reg 55 
Failure to pay call Sell 11 Reg 14, 13 
Forfeiture ot hbares Bcb 11 Ueg 16 
Indemnity of members of Board Scb 11 Ibg B 
Interest on unpaid calls Bob 11 Reg 7 
.b)int holders Scb II Reg 57 
. Liability after forfeiture Sch II Reg is 
Liability of joint holders B 'b 11 Keg 6 
j Tiien on f-liaros Seh II Hcg 2 
Liquidation Sch II Reg 60 A 
Meetings of Central Board Sch 1 1 IKg 12 
, New shares Sch II Beg 23 
I Officerrf of Bank Bch ii Keg 30 
i Ofheers— Restrictions on Bch II Keg 52 
Officers Security from Bch II Keg 53 
Poll Sch II Reg 2B, 34 
Power to decline to register transfer 

Bch IT Kir Id 

Power to inciea=:e or reduce capital Bch 11 Hog Ifi 
i’ower to sell for default Bch 11 ihg 3 
Proceduie on rc«olntion to increa'-c cup.tal 

Bi h II Hi g 20 

Procedure on resolution to rC'dno*e capita! 

Bch I! Keg 22 

Proceedings and resolutions binding 

Bch II Keg 29 

Proxies Sch II Keg 35, 36 
Gualifieation of Directors and Member ^ of Local 
Board Sch II Reg 39 
Quorum Sch II Heg 25 
Removal of Directors Soh If Heg K) 

Removal of Member of Lucal Board 

Bih II Ihg 41 

Service of notice Sch il Keg 61 to 65 
Share certificates Sch II K(‘g 1 
Share- holder in default, r.ght to vote 

Bch U Reg 31 

Signature on accounts, reeeip*% etc* 

Bch ir Reg 51 

Special meeting Scb II Be^ 21 
Transfer of sbarcs Bch II Keg 8, 9 
Transfer to reserve Bch II Reg 56 
Validity of acts of menib8r^ Bch il Ih g 47 
Voting Sch II Reg 27, 28 
Votes Bch II Reg 30, 31 
Votes on behalf of minors and lunatics 

Soh II Pag Ij'-i 

— Secretary, defined B2 (ii) 

—Shares B 14 

- -Short title B 1 

—Special local meeting, defined * B 2 (j) 

— Special local resolution, defined B 2 (I:) 

—Special meeting, defined B 2 (i) 

—Special resolution, defined B 2 (m) 

IMPLIED CONTRACT 

See : Contract Act, 1872, Sa. 9, 69, 70. 

IMPLIED WARRANTY 

See : Sale of Goods Act, 1930, S, 10. 

IMPORTS AND EXPORTS (CONTROL) ACT. 
1947 

—Cognizance of ofieuces S 8 
—Commencement of SI 
—Continuance of existing orders S 4 
—Customs Collector, defined S 2 (a) 

— Duration of SI 
—Export, defined S 2 (b) 

—Extent of SI 
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IMPORTS AND EXPORTS (CONTROL) ACT, 
1947 (contd,) 

— Import, defined S 2 (b) 

— Object of Pre 

— Officer of Cuatoms, defined S 2 (c) 

— Penalty 8 5 

— Prohibition or restriction of import and export 8 3 
— Savings B 7 
-Short title B 1 

IMPOUNDING OF DOCUMENT 
Se^ : (1) Civil P. 0., 1903, 0. 13. 

(2) Stamp Act, 1899, S. 33. 

IMPROVEMENTS 

See : (1) Land Improvement Loans Act, 1883. 

(2) iMesne Profits and Improvements Act, 1855, 

S, 2. 

(3) Transfer of Property Act, 1882, S. 51, 
INCOME-TAX 

— Relkvant trovisions. 

Business Piofits Tax Act, 1947 
Coal Mines Provident Fund and Bonus Schemes 
Act, 1948, S. 4 (Recognition of Provident Fund) 
Co-operative Societies Act, 1912, S. 28 (Exemption 
from Income-tax) 

Electricity (Supply) Act, 1948, S. 80 (Board a 
company for purposes of income-tax and super-tax) 
Excess Profits Tax Act, 1940, S. 21 (Provisions of 
Income-tax Act, application of) 

Finance Acts, 1933 to 1947 
Finance Act, 1948, S. 8 (Amendment of Income- 
tax Act) 

Government Trading Taxation Act, 1926 
Income-tax Act, 1922 

Income-tax and Excess Profits Tax (Emergency) 
Ordinance, 1942 

Income-tax and Excess Profits Tax (Validity of 
Notices) Ordinance, 1944 

Income-tax Proceedings Validity Ordinance, 1943 
Industrial Finance Corporation Act, S. 40 (Corpora- 
tion, a company) 

Profession Tax Limitation Act, 1941 
Rehabilitation Finance Administration Act, 1948, 
S. 20 (Exemption from tax) 

Repealing and Amending Act, 1947, S, 4 (Amend- 
ment of S. 10 of Income-tax Act) 

Taxation on Income (Investigation Commission) 
Act, 1947 

War Gratuities (Income-tax Exemption) Ordinance, 
1945 

INCOME-TAX ACT, 1922 
—Advance payment of tax S 18A 
— Administrator-General, liability of S 41 
— Agent, liability of S 40 
— Agricultural income 

Defined B 2 (1) andN 2 to 4 
Exemption S 4 (3) andN 28 to 33 
Maintenance allowance B 4 N 30 
Permanent settlement and taxability S 4N 33 
Usufructuary mortgagee receiving rent S 4N 29 
What is S4N31, 32 
—Annual return S 21 
—Appeal against assessment S 30 andN 1 
Fresh evidence B 3 1 N 4 
Hearing of S 31 
Limitation S30N2 

Powers of Assistant Commissioner S 31N 2 

Practice S 30 N 3 

Right of assessee S 31 N 5 

Sections 31 and 66 S 31 N 3 

Who can appeal S31N1 


INCOME-TAX ACT, 1922 (cnntd ) 

—Appeal against order of Appellate Assistant Commis- 
sioner B 33 andN 1 
—Appearance 

Accountant, by B6l 

Authorised representative, by S 61 andN 1 
Income-tax practitioner, meaning of B 61 
Lawyer, meaning of S 61 
— Appellate Assistant Commissioner defined S 2 (3) 

— Appellate Tribunal S 5A 
—Applicability of B 67B 
—Assessee, defined B 2 (2) andN 5 
— Assessment S 23 and Notes 

Assessment in ease of departure from British India 
^ S24A 

Assessment on best judgment S 23 and N4 
Assessment order, nature of B 54N 7 
Cancellation of B 27 and N I 
Change in constitution of a firm B 26 and Notes 
Discontinued business B 25 and Notes 
Evidence in support of return S 23 andN 3 
Place of B 64 and Notes 
Powers of Income-tax officer S 23 K 7 
Principles governing S 23 N 6- 
Ues jiidicata B 23 N 8 
—.Avoidance of tax 

Sales mm dividend S 44F 

Securities, transaction relating to S 44E 

Transfer of income to person residing abroad 

B44D 

— Business, defined B2 (4) andN 6 
— Calculation of tax B 36 
—Capital asset, defined B 2 (4A) 

— Capital and income S 4N 10 
— Capital gains B 12B 

Tax payable on total income B 17 
Taxable income S 6 
— Casual and non-recurring receipts 

S 4 (3) andN 25 to 27 

— Central Board of Revenue, defined S 2 (4B) 
—Change in constitution of a firm B 26 and N 1 to 3, 6 
Hindu joint family business S 26 N 5 
Succession— What is S 26 N 4 
— Charging section B 3 and N 1 

Association of individuals B 3 N 6 

Basis of assessment S 3 N 3 

Company B 3 N 8 

Firm S3N7 

Hindu joint family S 3 N 9 

Individual S3N5 

— Civil Court— Bar of jurisdiction B G7 and N 1 
— Commencement of B 1 
— Commissioner, defined S 2 (5) 

— Company 

Certificate to share-holders receiving dividends 

B 20 andN I 

Defined S 2 (6) 

Power to assess individual members of certain 
companies S 23 A and N 1 
Relief granted to S 490 

Supply of information regarding dividends S 19A 
— Concealment of income, penalty S 28 and Notes 
— Confidential, information to be S 54 and Notes 
— Consolidating and Amending Act Pre 
— Construction S 1 N 2 to 4 
— Court of Wards, liability of S 41 
— Crown— Right of to tax S 3N4 
— Deduction at source S 18 andN 1 
Dividend paid S 18 
Failure to deduct S 18 
Interest on securities S 18 
Salaries S 18 andNl 
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— Determination of tax payable in {‘eitaiu ape dal ca-cs 

S 17 aiulN 1 

— Disclosure of information hy public servant 

H 5 1 and X 'toH 

Admissibility in oMilence S 5i \ 2 
Assessee, disclosure by Su4N2i, i 
.Discontinuance of busiuC'^s S25 am >*utes 
Assessment S 25 X I- 
L’elief under 8. 25 S 25 X 5 
Verification of statement S 25 N 5 
—Discontinued fiim cu* a^sociatiem, liabib'y m cu^-p • i 

S 14 

— Dividend 

Defined S 2 f'B V) and \7 

Income-tax on, by svhom dr eum i to be pa’d 8 49i) 

— Darned incomo, defined S2 (fan) 

—Escaped assessment 8 di and Xotw? 

Durden of proof H 34 X B 
Definite information S 34 andX’i 
Notice S 34 X 5 

Powers of fneomo-tax Olu -or S di X [ 

— Evidence, power to take S 37 and X 1 

— Exemption, power to make S 60 and X 1 
—Exemptions 

Incomo received as partner or member of any 
association 8 14 and X 7 
Life insurance, sum paid fox S 15 and X5 
Portion of earned income 8 15 A 
W ar gratuities S 14 N 8 

— Exemptions of a general nature H 14 and Notes 
—Extent of 81 
— Firm 

Assessment S 23 and X 5 
Cancellation of registration 8 23 
Change in constitution, aasessment 

B 2G and Notes 

Change in the constitution of 8 24 
Defined B 2 {6B) 

Discontinued, liability in case of H 44 
Eegistration of, procedure H 26A and X 1 
Set-off of losses S 24 
—Guardian, liability of B 40 and N 1 
—Hindu undivided family 

Exemption of income received as a member 

S 14 andK 1 to 3 

Income from impartible estates 8 14 N 5, 6 
Maintenance of female members 8 i4N4 
Partition, assessment after 8 25A and Notes 
— Improper distribution of profits B 28 
—Income 

DefiLned S2(60)andN9; B4N2 
Income, profits and gains B 5 N 3 
Taxable income S3N2; B4N4, 5 
—Income accruing or arising in British India 

B 42 and Notes 

—Income from other sources B 12 and Notes 
Assessable and non-assessable items B 12 N 2 
Claims to deductions B 12 N 4 
Taxable income S 6 andN 6 
—Income from property S 9 and Note 
Annual value S9andN7 
Collection charges B 9 and N 5 
Insurance premium S 9 
Land revenue paid B 9 andN 4 
Owner, meaning of S 9N 2 
Property in occupation of owner S 9 
Property let to tenant B 9 
Property subject to mortgage or charge 

B 9 andN3 

Property owned by several persons S 9 andN 8 
Taxable income S6andN4 


— ln<‘omc tax iuu'iiorlfiM 5 

AppohitTuoni and d > 5 \ 1 

Incornu-kx OUifcr S5 
Defined S2f7j 
Juri-'diatiun of N'j\2 
Pf)W('r to fur informuti ui > 

Pov,( ( t(i id ntiui.lHr 

Pnweis uf 37 aiid X I 

— Iiidumiilty again t dcducti. ii, retenli ai nr paynu nt of 

tax E 65 

— In^'-pectiiv^ A '-'i-laiit (I innil 4( n< r S 2 |Td^| 
hiiuranau bu-iin i — Ua’’ • f r cuninatatuin \4 pn fit* 
andgiin S. h 

InUire^^t un borrowcii cap'tal, aUuwan**** na' 

SHI iiniXd 

— Intf-rc', rn .rcnrltie: S8 and \ I, 2 

Dpiluctlon uf tax at source S IH 
Supply of information regarding interest S 2bA 
Taxable income S 6 and X 3 
rdmitation— Computation of period S 67 A 
— Loea! luithortties, inc uno of S I (,») 

--Magigfratc, dcfinrtl S2 th) 

—Managing Ageney Cmtunu earn I2A and y I 
Method of lecounting S 13 and Xote^ 

Dasis and method of astessnieiit S 13 \ 

Nature of prarjccdimj' of the rnentne lav authority 

.'^13X9 

Notice to asHtissco S 13X7 
Option of assessee S IBX 1 
Powers and duties of income-tax authialttcs 

SX3X5 

Kejection of accounts S 13 X G 
Systems of accounting S 13 X 2 
—Notice of demand B 20 and X 1 
—Offences 

Failure to allow inspection S 5 i 
Failure to deliver return S 5i 
Failure to make payment of tax S 51 
Failure to make atatemonk S 51 
False statement in declaration 8 52 andX I 
Official Trustee, liability of S II 
-—Partner, defined B2 (6B) 

— Payments of tax S 19 

Tax of deceased person S 24 D and X I 
—Penalties 

Concealment of income S 28 and Xote=i 
Failure to make return S 28 
—Person, defined S2{9l 
Agent of B 43 and XI 
Income accruing or arising in British India 

B 42 and X )im 

~~ Place of assessment H 64 and Notes 
—Previous year B2 (11) and. N 10 
—Principal officer B 2 (12) and N 11 
— Profits and gains of business, profession or vocaiion 

S 10 and Noteg 

Bad debts B ION 12 
Bonus paid B ION 11 

Cesses or taxes levied on profits or gains, allowanca 

for SION 15 

Computation of B 10 X 3 to 13 
Current repairs, allowance for B 10 X 7 
Depreciation, allowance for >S 10 X 8 
Discarded or sold machinery B 10 N 9 
Expenditure for business B 10X13 
Insurance business B 10 and N 18 
Insurance premiam S 10 N 6 
Interest on borrowed capital B 10 X 5 
Land revenue, rates or taxes paid B 10 X 10 
Onus of proof S 10 N 3 
*Paid*, meaning of B 10 andN 16 
Plant, meaning of B 10 andN 16 
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INCOME-TAX ACT, 1922 — Profits and gains of 
business, profession or vocation ( contd,) 
Pioportional deduction for machinery not used 

S10N14 

Kent of premises S lOX 4 

Taxable income S 6 and N o 

Trade association doing services to members 

SlOandNl? 

Written down value, meaning of H 10 and N 16 
—Prosecution, who can prosecute S 53 
—Provident fund— Interest on securities held by 

H4(3) 

--Provident fund, special provisions Ch IX A. 

According and withdrawal of recognition H58B 

Accounts of recognised provident funds S 581 

Accumulated balance, exemption of S 58G 

‘Accumulated balance due’, meaning of H 58 A 

Annual accretion, defined S 58 A 

Annual accretion, exemption of H 58F 

Annual accretion, whether income S 58E 

Applicability of Ch. IXA S 58M 

‘Balance due to the credit’, meaning of S 58A 

Conditions for recognition S 58C 

Contribution, defined 8 58A 

Deduction at source 8 5SH 

Definitions S 68A 

Employee, defined 8 58A 

Employer, defined >8 58A 

Fund transferred by emplo 3 ''er to trustee 

S 68K aiidX 1 

Recognised provident fund 8 58A 
Regulations of fund, defined 8 58A 
Relaxation of restrictions on employer’s contribu- 
tion S58D 

Rules, provisions relating to 8 fiSL 
Treatment of balance in newly recognised fund 

8 58J 

- Tublic servant, defined 82(13) 

—Receipt for money paid or recovered 8 62 
—Receiver, liability of 8 41 
—Recovery of penalties 8 47 
—Recovery of tax Ch VI 
Mode of 8 46 and N1 
Tax when payable 8 45 
Time of 846 and N1 
—Rectification of mistake 8 35 and Notes 
—Reference to High Court 8 66 and Notes 
Appeal to Privy Council 8 66 A andN 1 
Costs of reference B 66 andN 23 
Court-fee on application 8 66N26 
Deduction of time for copies 8 66 N 25 
Extension of time S 66 N 24 
Hearing of 8 66 andN 1 
High Court, meaning of B 66 and N 27 
Jurisdiction of High Court, nature of 

S66N20 to 22 

Powers of High Court 8 66 andN 18, 19 
Question of law S 66 N 4 to 15 
Refusal to state case B 66 andN 3, 16, 17 
Statement of case S 66 andN 2 
—Refund B 48 and N 1 

Deceased or disabled person S 49E 
Limitation for claim for B 50 andN 1 
Set-off of B 49E 

— Begiateted firm, defined 8 2 (14) andN 12 
—Registration of firms B26AandNl 
—Relief in respect of Indian State and Dominion 
Income tax S49A 

—Relief in respect of United Kingdom income-tax 

8 49 

—Relief in respect of tax charged in foreign country 

8 49D 

Residence in British India 8 4A and Notes 

Company, residence of S 4A and N 3 
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INCOME-TAX ACT, 1922 Residence in British 
India (contd ) 

Firm or association, residence of 8 4 A and N 2 
Hindu undivided family, residence of 

8 4A and N 2 

I Individual, residence of B 4A and N 1 

' Ordinary residence 8 4B and N 1 

— Return of income S 22 and Notes 
Notice by publication S22 and N2 
Notice to aesessee 8 22 and N 3 
Notice to produce accounts or documents 

8 22 and N6, 7 

Powers and duties of income-tax officer S22N8 
Revised return B 22 and N 4, 5 
— Revision, power of' commissioner B 33A and Notes 
— Rules, power to make B 59 and Notes 
— Salaries 8 7 and N1 

Deduction of tax at source 8 18 and N1 
Taxable income 8 6 and N 2 
~ -Scope and object of B 1 N 1 
—Section 25A and S 26A B 25A N 3 
— Section 25A and 8 26 B 25A N 4 
— Service of notice or requisition 8 63 and N 1 
— Set-off of losses B 24 and Notes 
Bad debts B24N2 

Change in the constitution of firm B 24 
Dead business 8 24 N 6 
Partner, right of B 24 N 4 
Registered firm B 24 
Same business 8 24 and N 5 
Unregistered firm B 24 
—Shipping, special provisions relating to 

Ss 44A to 440 

—Short title B T' 

— Superannuation fund, special provisions ChlXB 
Approval B 58- 0 
Approval, application for B 58Q 
Approval— Conditions for 8 58P 
Approval— Withdrawal of 8 58-0 
Approved superannuation fund, defined S 58N 
Definitions B 58N 
Employer, defined 8 58N 
Flxeniption from tax 8 58R 
Liability of trustee S 58U 
Ordinary annual contribution 8 58N 
Particulars to be furnished B 58V 
Repaid contributions 8 58S 
Return to include deduction and contribution 

B58T 

—Supertax Ch IX | 

Charge of B 55 and N 1 
ProvisiouB applicable B 53 and N 1 
Total income B 56 and N 1 
— Taxable income Ch III 
Capital gains 8 6 
Heads of B 6 and Notes 
Income from other sources 8 6 and N 6 
Income from property S 6 and N 4 
Interest on securities 8 6 and N 3 
Profits and gains of buBiness, profession or vocation 

B 6 and N 5 

Salaries S 6 and N 2 
—Total income B 4 and Notes 
Accruing and arising S 4N 6 
Agricultural income B4 (3) and N28 to 33 
Assessment of foreign profits S 4N9 
Casual and non-recurring receipts 

B 4 (3) and N25 to 27 

Defined S 2 (15) and N 13 
Exemptions 8 4 and N13 to 33 
Exemptions and exclusions S16 and Notes 
Income arising fay virtue of settlement or dispo- 
sition S 16 and N 1 
Income of wife or child S 16 and N2 
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INCOME-TAX ACT, 1922™-Total income — Ex- 
emptions and exclusions fcontdJ 
Share of partner S 16 and N 1 
3’’oreign remittances S 4 N 8 
Local authorities, income of St 
Mutual benefit ^ocictie», income of S t N 22 
Property held under tnifet, income from 

S 4 N 15 10 1 9 

Provident Fund, interest on securities held bv 

s 1 i:i) 

Peceipt in India S I 7 

Eeligious or charitable institution, buainoss rarrud 
on on behalt of S 4 and N 21 
Special ailcwance, benefit or pprt|ui')ite or f f' C(' 

hi (.Ij , 

— Trust 

Charitable purpo-'Cri S4and XU) 

Income from property held on S i and X 15 to 19 j 

— Trustee, liability of S 40; S 41 and XI j 

INCOME-TAX AND EXCESS PROFITS TAX 
(EMERGENCY) ORDINANCE, 1942 
— Object of Pre and X 1 

—Power to hsue notices and to -ecuru lelmiH h2 
— Rules, power to make S i 
— Settlement of doubts S 3 
— Short title and commencement S 1 

INCOME-TAX AND EXCESS PROFITS TAX 
(VALIDITY OF NOTICES) ORDINANCE, 1944 
— Object of Pre 

—Short title, extent and commencement S 1 
—Validity of notices S 2 

INCOME-TAX PROCEEDINGS VALIDITY 
ORDINANCE, 1943 
—Object of Pre 

— Validity of appointments and proceeclingh S 2 
INCORPOREAL RIGHTS 
See : Easements Act, 1882, Ss. 4, 7 
INDEMNITY 

See : (1) Contract Act, 1872, Ss. 124 to U6 

(2) Limitation Act, 1908, Art. 88 

(3) Securities Act, 1920, S. 21 

INDIA AND BURMA (EXISTING LAWS) ACT, 
1937 (1 Edw. VIII & 1 Geo. VI, c. 9) 

—Continuance and adaptation of certain laws S 1 
—Short title S 2 

INDIA (ATTACHMENT OF STATES) ACT, 
1944 (7 & 8 Geo. VI, c. 14) 

—Attachment of states S 1 
—Short title S 2 

INDIA (CENTRAL GOVERNMENT AND 
LEGISLATURE) ACT, 1946 (9 & 10 Geo VI, c. 39) 
—Constituent Assembly, powers of S 4A 
— Duration of laws passed by virtue of Proclamation of 
Emergency S 5 

— Duration of Legislative powers S 4 
— Requisitioning land S 3 
—Short title S 7 
—Supplementary provisions S 6 
—Trade, commerce and unemployment — Power of 
Dominion Legislature to make laws as to S 2 

INDIA (MISCELLANEOUS PROVISIONS) ACT 
1944 (7 & 8 Geo. Vl, c. 38) 

— Extension of term of office of members of Provincial 
Legislative Councils S 1 
—Short title S 7 
—Supplemental S 6 


INDIAN AND COLONIAL DIVORCE JURIS. 
DICTION ACT, 1926 (16 & 17 Geo. V, c. 40) 

— High Court, junadii’lion where parted are douuc ’od 

In England or Scotland h 1 and \ I 
Pending proceedings >11* 

— Power to exfpnd operation of A< t >2 

— Proceedings on regidratton of decree or ordc’* S I 
Rules for conduct of prorcadings S 1 

— Short t.tlc S 1 

Trannrni--ion of certified copy of deem* or order S 1 
V.il'dity of cfrtHsn decrees > 1 

INDIAN AND COLONIAL DIVORCE JURIS- 
DICTION-ACT, 1940 (3 and 4 Geo. VI, c, 35) 
Applicability to Furma and C'fon es > 5 
Appointed day, meaning of > 7 

— Junsdmtinn in ca-e of husband's cluin 'o *4 donfc te 

> 3 

— lien oval of doubts Ss 1, 2 
— Short title S H 

— Tcriitorial jurisdiction of High Court Sd 

INDIAN FORCES (TRANSFER) ORDINANCE, 
1940 

— Compel ent in ill tiry authord} dif.ued >2 
Object of Pre 

— Period of the pre-ent cniergi ncy, delh'ci >2 

— Ke-transfer to original i or; 3 or dopartm* hi S 4 
Short title and commencement 1 

Transfer from one coip^ or department i i another 

>3 

INDIAN DIVORCE ACT, 1945 (9 Geo VI, c. 5) 

— Short title S 2 

Validation of certain proceedings of D tiiibay H ';h 
Court S 1 

INDIAN DIVORCES (VALIDITY) ACT, 1921 
(11 and 12 Geo. V, c. 18) 

— Short title S 1 

— Validity of decrees S 1 

INDIAN INDEPENDENCE ACT, 1947 (10 and U 
Geo. VI, c. 30) 

—Aden S 16 

— Auditor of Indian Home Accounts, pru’vXhuB to 

H U 

—Bengal and Assam H 3 

— British forces in India > 12 

— Consequences of setting up new D'tminioih S7 

— Divorce jurisdiction S 17 
—Existing laws, provisions as to >18 
— G overnor < ) eneral S 5 

— India, defined S 19 
— Indian armed forces B 11 
— Indian forces, meaning of B 19 
— Interpretation S 19 
—Legislation for Dominion B 6 
—Naval forces B 18 
—New Dominions B 1 
Territories of B 2 

— Orders for bringing Act into force > 9 
— Pension, meaning of B 19 

— Secretary of State— Legal proceedings bv and against 

B15 

—Secretary of Stale, provisions as to H 14 
—Secretary of State's services B 10 
— Short title B 20 

—Temporary provision as to Government of new 
Dominions B B 
—The Punjab B 4 

INDIAN STATES 

— EBLBVANT PROVISIONS 

Christian Marriage Act, 1872, 8. 86 
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INDIAN STATES — Relevant provisions (contd,) 

Civil Procedure Code, 190S, Ss. 85 to 87 (Prince or 
Chief, suit by or against) 

India (Attachment of States) Act, 1911 
Lepers Act, 1898, S 19 (Lepers from Indian 
State-^) 

States (Protection) Act, 19;)4 
States (Protection against Disaffection) Act, 1922 
INDUSTRIAL DISPUTES ACT, 1947 
- Appropriate Government, defined B 2 (a) 

—Award, defined S 2 (b) 

— Bar of suit or legal proceedings S 37 

- Board, defined S 2 (o) 

—Board of eoncUiation—Gonstitution of B 5 
—Board of conciliation— Duties of B 13 
* Cognizance of offences S 34 
—Commencement of B 1 

Commencoraent and conclusion of proceedings B 20 
—Company or body corporate, offence by B 32 

- Conciliation officer ~ Appointment of B 1 
Conciliation officer, defined B 2 (d) 

— Conciliation officers— Duties of B 12 
—Conciliation proceedings, defined B 2 (e) 

— Confidential information B 21 
—Court, meaning of B 2 (f) 

Courts of IiiQuiry B 6 

Courts of Inquiry — Duties of B 14 

Definitions B 2 

Delegation of power by appropriate Government 

B39 

— Disclosure of confidential mformation—Penalty for 

B30 

Employer, defined B 2 (g) 

—Extent of B i 
h’ederal Railway, defined B 2 (h) 

—Finality of orders B 9 

— Independent, person when deemed to be B 2 (i) 
—Industrial dispute, defined B 2 (k) 

— Industrial Tribunal B 7 
—Industrial Tribunal Duties of B 15 
— Industry, defined B 2 (j) 

—Lock-out, defined B 2 (1) ^ 

—Object of Pre 

—Penalty for other offences B 31 
— Pendency of proceedings— Maintenance of status quo 

B33 

—Period of operation of settlement or award B 19 
— Persons bound by settlement or award S 18 
—Procedure and powers of conciliation authorities 

Sll 

—Protection of parsons S 35 
—Public utility service, defined B 2 (n) 

—Railway company, defined B 2 (o) 

—Reference of disputes B 10 
— Report or award 
Form of B 16 
Publication of B 17 
— Representation of parties B 36 
—Rules, power to make S 38 
-- Settlement, defined S 2 (p) 

—Settlement or award^-Penalty for breach S 29 
—Short title S 1 
— Strike, defined S 2 (q) 

— Strikes and lock-outs 

Financial aid to illegal strikes or lock-outs S 25 
Illegal strikes and lock-outs S 24 
Illegal strikes and lock outs— Penalty for S 26 
Illegal strikes and lock-outs — Penalty for giving 
financial assistance S 28 


INDUSTRIAL DISPUTES ACT, 1947 - Strikes 
and lock-outs fconidj 

Illegal strikes and lock-outs — Penalty for insti- 
gation B 27 

Prohibition of Ss 22, 23 

— Trade Disputes Act, repealed B 40 
—Tribunal, defined B 2 (r) 

Vacancies, filling up S 8 
— Workman, defined S 2 (s) 

— Works committee B 3 

INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT, 1946 
—Appeals S 6 

— Appellate authority, defined B 2 fa) 

— Appellate authority, powers of B 11 
— Applicability of B 1 

— Appropriate Government, defined B2 (b) 

— Certification of standing orders B 5 

Conditions for B 4 
—Certifying officer, defined B 2 (c) 

- Certifying officer, powers of B 11 
— Date of operation of standing orders S 7 
— Draft of standing orders, submission of B 3 

— Duration and modification of standing orders B 10 
—Employer, defined B 2 (d) 

~ Exemption from operation of Act B 14 
— Extent of B 1 

Industrial establishment, defined B 2 (e) 
—Interpretation clause B 2 
— Matters to be provided in standing orders Sch 
—Object of Pre 

— Oral evidence in contradistinction of standing orders 

B12 

— Penalties and procedure B 13 
— Posting of standing orders B 9 
— Register of standing orders B 8 
— Rules, power to make B 15 
— Short title B 1 
—Standing orders, defined B 2 (g) 

— Trade Union, defined B 2 (h) 

— Workman, defined B 2 (i) 

INDUSTRIAL FINANCE CORPORATION ACT, 
1948 

— Acquisition of shares by Central Government S 36 
— Advisory committee S 8 
— Appointment of officers, advisors and employees 

S14 

— Audit S 34 

— Banker’s Books Evidence Act, applicability of B 31 
— Board, defined S 2 
— Board of directors B 10 
— Borrowing powers S 21 
— Business which corporation may transact S 23 
— Chairman of Board S 15 
— Commencement of B 1 
—Conditions for accommodation S 25 
— Corporation, defined B 2 
— Declaration of fidelity and secrecy S 39 
—Deposit accounts B 19 
— Deposits with corporation S 22 
— Director, absence from three consecutive meetings 

S13 

— Directors, disqualifications S 12 
— Directors, term of office and retirement S 11 
— Disposal of profits S 32 
— Enforcement of claims S 30 
—Establishment and incorporation of S3 
—Executive committee S 16 
—Executive committee, powers of S 7 
— Extent of Si 
—General meetings S 33 
— Guarantee by Central Government S 5 
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INDUSTRIAL FINANCE CORPORATION ACT, 
1948 (contd ) 

— -Income-tax and super-tax S 40 
—Indemnity of directors H 38 
— Industrial concern, defined 8 2 
—Investment of funds S 20 
— Limit of accommodation S 24 
— Liquidation of B 37 
— Loans in foreign currency B 27 
— Management B 6 
—Managing director B 9 
—Meetings of Board and Committee B 17 
—Object of Pre 
— Ofiences S 41 

— Offices and agencies B 18 

— Power to call for repayment before agreed period 

B29 

— Prohibited business S 26 
—Regulations S 43 
—Returns S 35 

—Rights in case of default B 28 
—Rules, power to mahe S 42 
— Scheduled bank, defined B 2 
— Share capital and share-holders S 4 
—Short title S 1 
—Underwriting, defined S 2 

INDUSTRIAL STATISTICS ACT, 1942 
— AccesB to records and documents B 6 
— Appointment of 'statistics authority S 4 
—Central Government— Power to give directions B 11 

— Cognizance of ofienees B 10 
— Collection of statistics S 3 
— Commencement of B 1 
—Definition S 2 

—Extent of SI 

—Improper disclosure of returns or information S 9 
—Object of Pre 
—Penalties S 8 

— Power to call for returns and information S 5 
— Publication of returns and information B 7 
— Rales, power to make B 12 
—Short title B 1 

INFANT 

Bee : under CHILD 

INFRINGEMENT OF COPYRIGHT 
Bee Copyright Act, 1914 
INFRINGEMENT OF TRADE-MARK 
See : (1) Penal Code, I860, Ss. 478 to 489 
(2) Trade Marks Act, 1940 

INJUNCTION 

See : (i) Child Marriage Restraint Act, 1929 S 12 

(2) Civil P. C., 1908, S. 151; 0. 39 

(3) Court-fees Act, 1870, 8. 7 (iv) (d) 

U) Criminal P. C., 1898, Ss 142, 144 

(5) Easements Act, 1882, 8. 35 

(6) Specific Relief Act, 1877, Ss. 52 to 57 

INJURY 

See : Penal Code, 1860, S. 44 

INLAND BONDEDIWAREHOUSES ACT, 1896 
—Construction of S 1 
—Extent of B 2 
—Form of bond S 6 
—Inland bonded warehouse B 4 
Conveyance of salt to S 5 
—Object of Pre 
—Roles, power to make >B 7 
—Saving B 8 
—Short title B 1 


INLAND STEAM-VESSELS ACT. 1917 
-^-Accident, rules for protection from B52 
-Advisory Committee B54R 
—Cancellation and suspension of certificates S 45 
Delivery of cancelled or suspended certUicate 

S 4G 

Failure to deliver certificate B 61 
Report of B 47 
Revocation of B 48 
Casualties, investigation into Cb IV 
Arrest of witnesses B 39 
Assessors B 37 
Commitment for trial B 40 
Costs of B 14A 
Court of inveBtigaiion B 33 
Depositions of absent witnesses S 41 
Evidence and regulation of proceedings B 3^- 
Person accused to be heard B 36 
Powers of Court B 34 
Provincial Government, power of B 35 
Report of casulties B 32 
Report of B 43 
— Certificate of survey B 3 
Affixing copy of B 10 

Delivery of expired or cancelled certificate B 1 i 

Efect of B lOA 

Failure to affix B 56 

Failure to deliver B 57 

Provincial Governraent, power to grant B 9 

Renewal of S 12 

Suspension or cancellation of Bs 13, 15 
Term of B 11 

Voyage without, penalty B 55 
— Commencement of B 1 

— Dangerous goods 

Carriage of B 50 
Declaration of B 49 
Taking or delivering, penalty for B 62 
Throwing overboard B 51 
— Definitions B 2 

—Explosions, investigation into B i i 

— Extent of B 1 

— Fees recoverable B 7 1 

— Government vessels B 69 

~ Inland steam-vessel, defined B 2 

— Inland water, defined B 2 
—Jurisdiction of Magistrate B 65 
—Levy of fine B 64 
—Licences— Rules as to S 30 A 
— Masters and engineers Ch III 

Certificate of competency B 21 

Certificate of service S 22 

Copy of certificate B 24 

Duplicate, certificate in B 23 

Engaging person without certificate B 59 

Examiners, appointment of B 20 

Licences B 22A 

Local extent of certificate B 31 

Pilot, master deemed to be B 72 

Power to require to hold certificate under the A::i 

B 2 b 

Rules as to certificates Ss 29, 30 

Vessel of between forty and hundred horse-power 

B 2ti 

Vessel of hundred or more horse-power B 25 
Vessels of less than forty horse-power B 27 
— Misconduct, penalty for B 63 
—Passenger, defined B 2 
—Passengers, carrying excessive number of B 58 
— Passengers, rules as to carriage of B 53 
—Passengers, rules as to protection of B 54 
—Place of trial B G6 

—Power to modify application of Act S 68 
—Publication of rules B74 
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INLAND STEAM-VESSELS ACT, 1917 (contd.) 

—Bates, power to fix B bik 

— Rules, power to make S 67 

— Short title Si 

— Steam- vessel, defined B 2 

— Survey, defined S 2 

—Survey of inland steam-vessels Ch II 
Appointment of surveyors S 4 
Declaration of surveyor Ss 7, 8 
Division of duties B 18 
Fees B 6 

Number of surveyors B IG 
Plaoe of survey B 4 
Powers of surveyors B 5 
Buies as to B 19 
Second survey S 17 

— Surveyor, defined S 2 

— Tidal water, power to define B 70 
— Vessels propelled by electricity B73 
—Voyage, defined B2 

— Wieck and salvage— Failure to give notice of wreck 

B60 

INSANITY 

See under LUNACY 
INSOLVENCY 
— Relevant Provisions 

Apprentices Act, 1850, S. 22 (Insolvency of master) 
Arbitration Act, 1940, S. 7 (Provisions in case of 
insolvency) 

Civil P. C,, 1908, 0. 22, R, 8 (Insolvency of 
plaintiff) 

Coal Nines Provident Fund and Bonus Schemes 
Act, 1948, B. 8 (Protection of Provident Fund 
amount); S. 11 (Priority of Provident Fund 
amount) 

Companies Act, 1913, S. 87 B (b) (Insolvency of 
managing agent) 

Co'O^rative Societies Act, 1912, S. 21 (Official 
Assignee or Receiver whether entitled to any 
claim on share) 

Electricity Act, 1910, S. 25 (Exemption of electric 
supply lines or other apparatus from attachment 
in case of insolvency) 

Insolvency Buies Act, 1898 
Letters Patent (Cal.), Cl, 18 (Provision with res- 
pect to the Insolvency Court) 

Motor Vehicles Act, 1939, S, 97 (Insolvency of 
insured— Rights of thirl parties against insurer) 
Partnership Act, 1932, S. 34 (Insolvency of partner) 
Power-of Attorney Act, 1882, S. 3 (Validity of 
payment by attorney without notice of insolvency 
of donor of power) 

Presidency Towns Insolvency Act, 1909 
Provincial Insolvency Act, 1920 
Sale of Goods Act, 1930, S. 2 (8) (Insolvent defined) 
Usurious Loans xict, 1918, k 3 (Insolvency pro- 
ceedings) 

Workmen’s Compen=ation Act, 1923, S, 14 (Insol- 
vency of employer) 

INSOLVENCY RULES ACT, 1898 
—Pension to Official Assignee B 4 
—Short title B 1 

INSPECTION OF DOCUMENTS 
S&e : Civil P. C., 1908, 0. 11 
INSURANCE 
— Bflevant provisions 

Commercial Documents Evidence Act, 1939, S. 3 
(Presumption as to genuinenefis of documents.) 
Companies Act, 1913, S. 2 (1) (8) (Insurance 
company defined.) 

Employees’ State Insurance Act, 1943. 


INSURANCE -Relevant provisions (contd.) 
Insurance Act, 1938. 

Insurance Deposits (Temporary Reduction) Act 

1941 

Limitation Act, 1908, Art. 80 
Married Women’s Property Act, 1874, Bs. 5 and 
6 (Insurance by wife or husband) 

Motor Vehicles Act, 1939, Ch, VIII (insurance of 
motor vehicles) 

Post Office Act, 1898, S. 30 (Insurance of postal 
articles) 

Stamp Act, 1899, S. 2 (19) (Policy of insurance); 
S, 2 (20) (^a-poliey); Art. 47 (Policy of insurance). 
Transfer of Property Act, 1882, Ss. 130A, 135, 
135'A 

War Injuries (Compensation Insurance) Act, 1943^ 

INSURANCE ACT, 1938 

— Abstract of Actuary’s repoit — Regulations for pre- 
paration of Scb lY 

— Abstract of proceedings of general meeting, furnishing 
of S 19 

— Accounts and balance sheet Bll 
— Accounts prior to the Act B 17 A 
— Actuarial report and abstract Ss 13, 81 
— Actuary, defined B 2 (1) 

— Advocate General, sanction for institution of pro- 
ocedings B 107 and N 1 

— Amalgamation and transfer of business B 35 
Sanction of Court B 30 
Statements required after S 37 
— Amendment of Art. 86, Limitation Act S 122 
—Amendment of S. 130, Transfer of Property Act 

B12I 

— Appeals B 110 
— Applicability of Ss 2A and 2B 
--Approved securities, defined S 2 (3) 

—Assets how to be kept S 31 
—Assignment and transfer of policy B 38 and N 1 
When complete S 38 
—Audit S 12 
—Auditor, defined S 2 (4) 

— Balance-sheet — Regulations and forms for prepara- 
tion of B 11 and Sch I 

—Business on dividing principle, prohibition of S 53 
— “Certified”, meaning of B 2 (5) 

— Commencement of SI 
— Companies Act, saving of provisions S 117 
—Co-operative Life Insurance Society Part IV 
Defined B 95 
Deposit by B 98 
Prohibition of loans S 98 A 
Provisions applicable B 96 
Publication of notices and documents S lOD 
Supply of documents to members S 101 
Transferees and assignees of policies S 99 
Working capital B97 
— Court 

Defined S 2 (6) 

Power to grant relief S 108 
— Definitions B 2 andN 1 
— Deposits by insurer S 7 and N 1 
Refund of deposits S 9 andN 1 
Reservation of S 8 

— Dividends and bonuses, restrictions on B 49 
— Evidence of documents S 23 
— Exemptions S118 

— Exemption from certain requirements S 116 
— Extent of B 1 
— External companies 

Books to be kept by S 64 
Particulars to be filed by S 63 
Reciprocal disabilities S 62 
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INSURANCE ACT, 1938 (oontd.) 

— Eire insurance Fre N 3 

—Eorcos, alteration of S 115 

—Furnishing reports to Superintendent of Insurance 

S 18 

—Government securities, defined ^ 2 (7) 

—Insurance agent 

Cessation of payment of commission S 44 and X 1 
Commission, prohibition of payment of 13 40 
Defined S 2 (10) 

Licensing of S 42 

Prohibition of payment for procuring business 
except to an agent S 40 
Prohibition of rebates H 41 
Register of S 43 
—Insurance company 
Defined S 2 (8) 

Directors —Life insurance agent S 48 A 
Directors— Election by policy-holder K 18 
Exemption from certain provisions of companies 
Act 13 17 

— Insurance law, scope and applicability Pre X 1 
— Insurer 

Capital, requiiements as to S G 
Defined S 2 (9) 

Restrictions on name of S 5 
—Insurers established outside British India, returns bv 

SlOandX'l 

— Interim bonus S 112 

—Investigation of affairs of insurer S 33 and X’ 1 
Power of Court to forbid H 33 
Powers of investigator B34 
Results of investigation B 33 
—Investment of assets B 27 and X 1 
Statement of S 28 

—Liability for contravention oi Sections 27 and 29 B 30 
—Life insurance Pre N2 

Minimum limits for annuities and other benefits 

B4 

—Life insurance business, defined B 2 (11) 
—Manager, defined B2(12) 

—Managing agent, defined S 2 (13) 

—Managing agent, limitation on employment and 
remuneration of S 32 
—Marine insurance PreX'4 

— Market value of securities, determination of B 120 
—Motor insurance PreNS 
—Mutual Insurance Company Part IV 
Defined B 95 
Deposit by B 98 
Prohibition of loans S 98A 
Provisions applicable B 96 
Publication of notices and documents B 100 
Supply of documents to members BlOl 
Transferees and assignees of policies B 99 
Working capital B 97 

— Nomination by policy-holder B 39 andN 1 
—Notice of options B 50 
— Officer, defined S 2 (12) 

— Payment of money into Court B 47 
—Penalty for act in contravention of Act B i02 
—Penalty for default in complying with Act B 102 
—Penalty for false statement in document B104 
—Penalty for transacting insurance business in contra- 
vention of Act B 103 
' — Policy-holder, defined B 2 (2) 

—Policy issued in India— Law applicable B 46 
— Policy not to be questioned after two years 

^ B45andKl 

—Profit and Loss Account Sch II 
—Proposal and medical report, copies of S51 
—Provident societies Part III 

Actuarial examination of schemes B 83 


INSURANCE ACT, 1938 Provident 
(contd.) 

Alteration in putifulara lutoL^hed STOB 
Amalgamation and transfer of inHirince budnoss 

^BTA 

Annual statomout B ^0 
Defined S Go 
Deposits B 73 
Dissolution of S 93i 
Dividing business S 69 and N 1 
Inquiry by or on behalf of BupoiMiteiidf nt of 
Insurance S S7 
Inspection of books S ob 
inrurable interest S 
Investment of funds B 
Name S 67 

Name Kestnctioii on B 73A 

Nomination and assignment of policy B 94 

Provihion-’ applicable B 71 

Reduction of imurance contracts B dO 

3 legistered office S 77 

Registers and books B 79 

Registration S 70 

Renewal of regibtMt.nn 7uA 

UestrictionT on S fPi 

Hevenuo account and balinne -lifoi ^0 

Rules made by S 7 J 

Rules— ‘Amendment of BTl 

Rules Bupply of copies BTil 

Beparaiion of aci-ounts and funds 

Submispion of return * B 82 

Bubsuribid and paid up capital TS 

Supplementary information S70R 

Winding up B 88 

Winding up— Liquidator Ss 90, 90A 
Winding up— Procedure at liqurtlation B 92 
Working capital B72 
— Register of claims B 1 1 
— Register of policies S 1 1 
— Registration B 3 and N 1 
Application for B 3 

Application for— Aileration in particular?, funushed 

B26 

Cancellation of B 3 
Capital, requ’rements as to B 6 
Certificate of registration B 3 
Certification of soundness of terms S .ii5 
Name of insurer, restrictions on B 5 
Renewal of S3A 
— Repeals B 123 
— Restriction on loans B 27 

Frohibition as to persons B 29 
— Return - Btatutory form B 25 

— Revenue Account — Regulations and forms for pm- 
pacation of Sch III 

— Rules— Power of Central Government Sill 
—Separation of accounts and fiindb BIO 
-Service of notices or process Sill 
~ - Short title B 1 
— Signature of documents S llOR 
— Statement of business in force -Regulation-^ for pre- 
paration of Sch V 

—Submission of returns B 15 
—Summary of leturns, publication of BUGA 
—Superintendent of Insurance S 2 (15) 

Copies, supply of B 20 

Custody and inspection of documents B 20 

Delegation of powers and duties B ilOA 

Inspection and supply of copies B 119 

Notice to B lOGA 

Opportunity to be heard H 106A 

J*ower regarding returns H 21 

Power to order revalmtioa H 22 
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INSURANCE ACTj 1938 — Superintendent of In- 
surance (i‘mitd.) 

Power to order investigation of aSiiira of insurer 

S 33 and X 1 

- Surrender value S 113 

—Valuation of liabilities— Kule as to Bch VI 
Winding up of insurance company 
Notice of policy values S 60 
Partial, scheme for S 58 
Power of Court lo reduce contracts of Insurance 

S61 

Keturn of deposits S 59 
Secondary companies, winding up S 57 
Surplus assets of life insurance S 56 
Unpaid up share capital S 58A 
Valuation of liabilities S 55 
Voluntary winding up S 54 
Winding up by Couit S 53 

- Wrongfully diminishing life insurance fund S 106 
—Wrongfully obtaining or withholding property 

S105 

INSURANCE DEPOSITS (TEMPORARY RE- 
DUCTION) ACT, 1941 
-Cessation of deposits S 5 and N 1 
— Delayed payments, saving in respect of H7 
-Extent of Si 
—Insurer, defined S 2 
— Insurers entitled to benefit of reduction S 4 
Object of Pre 

— Payment after S. B ceases to have eiieet S 8 
Reduction of Instalments of deposits S 3 
— Removal of difficulties S 8 
— Short title S 1 

INTEREST 

Sie : (1) Arbitration Act, 1910, S. 29. 

(2) Civil P. 0.. 1908, S B4; 0. 34‘Rr. 2 to 7, 11 

(3) Contract Act, 1872, Ss. 73, 74 

(1) Interest Act, 1839 

(5) Negotiable Instruments Act, 1881, S. 80 

(6) Sale of Coods Act. 1930, S. 61 

(7) Usurious Loans Act, 1918, S. B 

(8) Usury Laws Repeal Act, 1855, Ss. 2 to 5 

INTEREST ACT, 1839 

Arrears of maintenance, interest on S IN 12 
—Court S 1 N 1 
— Debts or sums certain S 1N2 
-Demand SIN 16 
Interest as damages S 1 N 8 
-Interest in absence of stipulation S 1 N7 
—Interest on grounds of equity S 1 N 6 
—Interest on moneys retained by agent S IN 10 
— Mortgage, interest on S 1 N 9 
— Payable at a certain time S 3 
— “Payable by law” S IN 14 

— Power of Court to allow interest S 1 and Notes 
— Rate of interest S 1 N 15 

- Suit for rent SIN 11 

INTERNATIONAL LAW 

See : (1) Arbitration (Protocol]and Convention) Act, 
1937- 

(2) Carriage by Air Act, 1934. 

(3) International Monetary Fund and Bank 

Ordinance, 1945. 

(4) United Nations (Privileges and Immunities) 

Act, 1947 

(5) United Nations (Security Council) Act, 

1947 

INTERNATIONAL MONETARY FUND AND 
BANK ORDINANCE, 1945 
—Agreements having force of law S 5 and Sch 
—Object of Pre 
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INTERNATIONAL MONETARY FUND AND 
BANK ORDINANCE, 1945 (contd.) 

— Payments to International Fund and Bank S 2 

— Power to call for information S 4 

— Reserve Bank to be depository for International 
Fund and Bank S 3 
—Rules, power to make S 7 
—Short title, extent and coramenceme it Si 

INTERPLEADER SUIT 

See : Civil P, C., 1908, S. SS; 0. 35 
INTERPRETATION OF STATUTES 
— Consolidating statutes N B 
— English and American decisions N 15 
— Explanation N13 
— Fiscal statutes N 16 
— General principles Nl, 2 
— Headings prefixed to sections, reference to N 8 
— Illustrations N 10 
— Judicial precedents N 14 
Marginal notea N 9 
— X^enal statutes N17 
— iU'eamble, reference to N 8 
—Pre-existing state of law, reference to N 6 
— Procedural statutes N 5 
-Proceedings of the Legislature, reference to N 7 
— Proviso N 12 
—Punctuation marks Nil 

— Retrospective operation N 4 
— Statutes of limitation N18 

INTERROGATORIES 

Se : Civil J‘. C,, 190S, 0. 11 
ISSUES 

See ; Civil P. 0., 1908, 0. 11; 0. 41, R. 5 

JUBBULPORE AND CHHATTISGARH DIVI- 
SIONS (DIVORCE PROCEEDINGS VALIDA- 
TION, ACT, 1935 

— Jurisdiction of Court of Judicial Commissioner Central 
Provinces S 2 
—Object of Pre 
-Short title S 1 
— Validation of proceedings S 3 

JUDICIAL- COMMITTEE ACT, 1833 (3and4 Will 
IV, c. 41) 

— Appeals to be referred to Judicial Committee H 3 
— Attendance of witnesses and production of documents 

S19 

— Costs S 15 

— Death of parties S 23 

— Decree, enrolling of S 16 
— Enforcement of decrees S 21; S 28 
— Feigned issues, power to direct S 10 
—Judge summoned — Arrangement with regard to 
business of Court S 6 
— Judicial Committee S 1 
— Limitation for appeal S 20 
— Mode of taking evidence S 9 
— Power to direct depositions to be read in evidence 

511 

—Power t) direct new trial of issues B 13 
Power to make orders as to admission of witnesses 

512 

Power to order examination of witnesses S 8 

—Power to take evidence B 7 
— Powers of B14 
— Reference of any other matter S 4 
—Registrar 

Appointment of S 18 
Reference of matters to S 17 
Report with conourrenoe of majority S 5 
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JUDICIAL COMMITTEE ACT, 1833 (cmti.) 

—Buies, power to make S 24 
— Saving oi treaties SSI 

JUDICIAL COMMITTEE ACT, 1814 (7 and 8 

Viet., c. 69) 

— Appeal from Court not a Court of appeal S 1 

— Clerk of Privy Council 8 

—Hearing of appeal without special order of reference 

H 9 

—Buies, power to make S 11 
— Transmission of record 8 10 

JUDICIAL COMMITTEE RULES, 1925 
8ee aUo : PRIVY COUNOTL RULKS, 1920 
— Afiidavit, swearing of K85 
— Agent, change of B86 
—Amendment of doeumenis 1184 
—Appearance by appellant K21 
—Appearance by respondent 
I'orni of B 40 
Forma pauperis, In H i 1 
Non-appearance Br 42, 415 
Notice of appearance it 39 
Separate appearances B 41 
Time for B 38 

—Binding of records Hr 68, 69 
r-Case 

Case notice 1166 
Form of B 63 
Lodging of /B60 
Notice of lodgment of 1165 
Number of prints II 62 
Brinting of 1161 

Separate cases by respondents B 64 

Setting down appeal and exchanging cases B67 

—Caveat 1148 

—Costs, taxation of Br 75 to 82 
—Costs of printing E28 

—Dismissal of appeal for non-prosecution Br 34 to 36 

—Documents objected to B 18 

—Examination of proof of record B 26 

—Form of petitions B47 

—Formal petition B 56 

— Hearing 

Nautical assessors B73 
Notice of Br 70, 71 
N umber of couns el hear d^ B 7 2 
— Hearing unduly delayed B58 
—Inspection of record B20 
—Judgment— Notice of date of delivery B74 
— Leave to appeal B 2 and N 1 
—Lodging copy of record for printing 1124 
— Mode of addressing petition 1145 
—Notice of date of bearing B55 
•—Number of copies for parties il 27 
—Number of copie.s to be translated Br 13 to 15 
— Number of counsel beard 1159 
— Orders on petitions B46 
—Petition consented to B56 
— Petition of appeal 
Form of B 30 
Service of B31 
Time for lodging B 29 

—Preparation of copy of record for printer B23 
—Printing of record B12 

—Reasons for judgment, inclusion of, in record B16 

—Refusal to receive petition B 52 

—Registration and numbering of record B19 

—Restoration of appeal B37 

—Revivor or gubstifciition, petition for R51 

—Service of petitions B 49 

—Setting down petition B54 


INDEX 

JUDICIAL COMMITTEE RULES, 1925 

— Special case B25 
^ Special leave to appeal B 3 

Copies of petition and aftidavit R4 
Petition in forma paupena Kr h tu 10 
Prov i sions ap plicable 1 1 7 

Security for (.oats !UI 

Time for lodging H 5 

Transmission of record U6^ 

[ Time for bespeaking record B2‘i 

Transmission of record Bll 
( _ Unnecessary documents, eielufalon of B17 

! Verification of petitions U5l) 

Withdrawal of appeal Hr 32, 33 
— Withdrawal of petition K 57 

JUDICIAL OFFICERS’ PROTECTION ACT 
1850 

Acts done in discharge of duty S 1 andN 1 
Object of Pre 

JUDICIAL SEPARATION 

8e6 : Divorce Act. Ib60, 22 i ) 26 

JURY 

Se& : Criminal P. C., 1-9K, S«. 27 1 to Ti* 

JUVENILE OFFENDERS 

See : (1) Criminal V. C., IHDs, S-, 390. 391 
(2) Prisons Act, S. 3 

KAZIS ACT. 1880 
— Appointment of Kazis S 2 
—Commencement of SI 
— Local extent H 1 
— Naib Kazis, appointment of S 3 
—Object of Pre 
— Powers of Kazis S 4 
-Short title SI 

KHADDAR (NAME PROTECTION) ACT, 193^ 

— Commencement of S 1 
—Extent of S 1 

— Khaddar and khadi to be trade dcrCriptioii S 2 
—Object of Pre 
—Short title S 1 

KIDNAPPING 

See *. Penal Code, i860, Hs. 359 to 36U 

LABOUR 

—RELEVANT PROVISIONS 

Children (Pledging of Labour) Act, 1933 
Coal Mines Labour Welfare F’und Act, 1947 
Coal Mines Provident P'und and Bonus Sebem«e 
Act. 1948 

Cotton UinniDg and Pressing Factories Act, 1925 
Dock Labourers Act, 1934 

Djck Workers (Regulation of EmployrninP) \ t, 
1948 

Kraployees’ State Infaiuanee Act, 19 is 
Employers Liability Act, 193s 
Employment of Children Act, 19-W 
Factories Act, 1934 
b’actories Act, 1918 
Fatal Accidents Act, 1855 
Industrial Disputes Act. 1947 
Industrial Employment {Standing Order-) Ait. 
1946 

Industrial Statistics Act, 1942 
Mica Mines liabouc Welfare Fund Act, 1916 
Minos Act, 1923 

Mines Maternity Benefit Aot. 1941 
Minimum Wages Act, 1948 
Payment of Wages Act, 1936 
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LABOUR- -Relevant provisions (contd.) 

Slavery Act, 1813 

Tea Districts Emigrant Labour Act, 1932 
Trade TTnions Act, 1926 
Weekly Holidays Act. 1942 
Workmen’s Compensation Act, 1923 

LAC CESS ACT, 1930 
Application of cess S 6 
Collector, defined S 2 
—Commencement of H 1 
— ^Committee, defined S 2 

I jefmitions S 2 I 

Dissolution of Indian Lac Association S 12 { 

—Extent of N 1 I 

Imposition of ceso S 3 
— Indian Lae Cess Committee 
Constitution of S 4 
Dissolution of S7 

Coveniing Dody and Advisory Board, power of 

H 5A 

Incorporation of H 5 
Rules, power to make S 9 
Tjro cess, defined H 2 

—Lae, dedncd S 2 j 

—Object of Dre i 

— I'ubiication of rules S 10 
—Hales, power to make S H 
— Short title S 1 

LAND ACQUISITION 
- BBLLVANT PRO\TSIOx\S 

Anc’cnt Monuments Preservation Act, 1904, Ss. 10 
and 21 

Cantonments Act, 1924, S. 110 (Acquisition of 
immovable property) 

Electricity Act, 1910, S. 07 (Amendment of Land 
Acquisition Act) 

Eurest Act, 1927, Ss. 11 and 84 
Land Acquisition Act, 1894 
Land Acquisition (Mines) Act, 1885 
Tramways Act, 1886, S 7 (Acquisition of land for 
tramway) 

Transfer of Property Act, 1882, S. 73 (Compensa- 
tion, mortgagee’s right to) 

Works of Defence Act, 1903 

LAND ACQUISITION ACT, 1894 
— Acquisition of land for company Part VII 

Agreement with Provincial Government S 41 
Company, meaning of S 38A 
Conditions for S 39 and N 1 
Costs of acquisition S 60 and N 1 
Power of company to enter and survey B 38 
Previous enquiry S 40 andN 1 I 

Procedure when Government bound to provide 
land S 43 andN 1 
Publication of agreement S 42 
Railway company — Proof of agreement S 44 
- Appeal B 54 and Notes 

Appellate Court, powers of 8 34 N 9 
Competency S 54 N 3 to 5 
Court-fee S 64 N 13 
Forum S54N6 
Letters Patent appeal B 64 N 11 
New point S54N8 
Parties to B 64 N 7 
Privy Council, appeal to S 54N 10 
—Apportionment of compensation 
Dispute as to S 30 and Notes 
Landlord and tenant S 23 N 6 
Particulars, specification of B 29 and N 1 
Reference to Court S 30 and K 4, 5 


LAND ACQUISITION ACT, 1894 (contd. } 

— Award by collector S 11 and N otes 

Finality of B 12 andN 1 

—Civil Procedure Code, applicability of B 63 andN i 
— Collector, defined S 3 (e) 

— Commencement of B 1 
— Company, defined B 3 (e) and N 4 

- Compensation, determination of S23 and Notes 

Acquisition of land by Cornoration of Calcutta 

B2aN23 

Agricultural and garden lands B 23 N 9,10 
Buildings and Building sites B 23 N 12 
Burden of proof B 23 N 17 
Capitalisation B 23 N 13 

Damage or loss — Severance injuriously affecting 
property B23N21 
Damage or loss of earnings B 23 N 20 
Expert evidence B 23 N 16 
Frontage and back lands B 23N 14 
Further provisions for determining compensation 
B24A (Bihar, Beng., C.P., Mad., Punj., U, P.) 
General principles B 23 N 8 
House property S 23 N 4 
Market- value B23N7, 16 
Matters to be considered in S 23 
Matters to be neglected S 24 and N 1 
Powers and duties of Court B 23 N 18 
Quarry S 23 Nil 
— Compensation 

Bight to S23N6 
— Court, defined S 3 (d) and N 3 
— Cost of acquisition of land for local authority or 
company S 50 and N 1 

—Declaration of intended acquisition B 6 and Notes 
Jurisdiction of Court B6N6 
Order for acquisition B 7 
Public purpose B 6 N 5 
— Definitions S 3 

— Delayed, acquisition — Compensation for 

B48A (Beng., 0. P., Mad., U. P.) 
— Enquiry by Collector S 11 and Notes 

Adjournment of S 13 
Matters to be considered S 15 
Production of documents, power as to B 14 
Witnesses, power to summon B 14 
— Extent of B 1 

-Interest, payment of S 34 andN 1 
— Investment of money deposited as compensation 

S 32 and Notes; B 33 

— Land, defined S 3 (a) andN 1 

—Local authority, defined B 3 (ae) (Beng., C.P., Mad., 

Punj., U.P.) 

—Magistrate to enforce surrender of land to collector 

S47 

— Marking out and measuring of land S 8 

— Notice of suit or proceedings S 62 andN 1 
—Notice to persons interested S 9 and Notes 
— Object of Pre 

— Obstructing acquisition, penalty for S 46 
—Part of house or building, acquisition of 

B 49 and Notes 

I — Payment or deposit of compensation 

B 31 and Notes 

Investment of money deposited B 32 and Notes 

BBS 

— ‘Person interested,’ defined B3 (b) andN 2 
— Persons, “entitled to act,” defined S 3 (g) 
—Possession, power to take S 18 andN 1 
— Preliminary notification 

Objections, hearing of B 5 A and N 1 
Payment for damage B 5 
Powers of oflfioera thereon S 4 and N 1 
Publication of S 4 andN 1 
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LAND ACQUISITION ACT, 1894 (could.) 

—Preliminary survey S 3A (Bom) 

Payment for damage B SB (Bom) 

—Public purpose, defined B 8 (f) andX 5 

Reference to Court S 18 and Notes 

Any person interested B 13 X lb 
Amount of compensation which can be awarded 
by the Court B 25 and Notes 
Appeal B 18N8; B 18A (NAV.B P.) 

Application for B 18 N la 

Apportionment, dispute as to H 30 and Notes 

Award, form o£ S 26 andN 1 

Award, whether decree B 26 

Burden of proof B 1SN2 

Collector’s statement B 19 andN 1 

Costs B 27 andN 1 

Interest on excess compensation awarded 

B 28 and N 1 

Jurisdiction and powers of Court B 18 N 4 
Limitation B 18 N 5 
Objections to B 18N 3 
Open Court, proceedings in B 22 
Powers and duties of collector B 18 N 6 
Kestrictions on proceedings S 21 
Eevision B 18 N 7 
Service of notice B 20 and N 1 
Eevision S54N12 
— Buies, power to make S 55 and N 1 
—Service of notices S 45 andN 1 
—Short title S 1 

—Special powers in case of urgency S 17 
—Stamp-duty, exemption of award and agreement 

B51 

— Statements, power to require S 1 0 
—Temporary occupation of land B 35 

Compensation for damage on restoration: S 36 & N 1 
Difference as to condition of land B 37 
Power to enter and take possession B 36 
—Transfer of land to Board S 17A (Beng) 

— Transfer of land to trust B 17A (0 P ) 

—Withdrawal of acquisition B 48 and N 1 

LAND ACQUISITION (MINES) ACT, 1885 
— Amount of compensation — Mode of determining B 6 
—Commencement of SI 
— Company, defined S 16 

—Compensation for injury done to mines Ss 9, 10 
—Construction of S 17 
— Crown, saving of rights of S 2 
— Declaration that mines are not needed B3 andNl 
—Extent of SI 

—Failure to offer compensation by Provincial Govern- 
ment S 7 

— Local authority, defined B 16 
— Bfining communications B 8 
—Notice before working of mines S 4 
—Object of Pre 

—Owner, lessee or occupier, when may work the 
mines S 7 

—Persons interested, mode of determining B 6 andN 1 
—Power to enter and inspect working of mines B 31 
— Power to prevent or restrict woi king B 5 and N 3 
— Eefusal to allow inspection, penalty for B 12 
— Bhort title S 1 

—Transfer of acquired land to local authority or 
company S 14 

—Working of mines contrary to law S 13 
LAND CUSTOMS ACT, 1924 
—Chief Customs-authority, defined S 2 
—Collector of Land Customs, defined B 2 (c) 

— Commencement o S 1 1 
—Definitions S 2 


LAND CUSTOMS ACT, 1924 (contil) 

— Determimition of routes S4 
—Dutiable goods, defined S2 fij 

— Establishment of land custmns statim; S i 
1 — Extent of SI 

— I'oreign hontier, defined S2 

— 3<Veign territory, defmcd S 2 t f) 

-Goods not ij be paised on bulidays and icr^ain otlu*r 
days S 8 

I — Land ctistonis area, definf d S 2 (g) 

' —l^and Custom- Officers, appointnuml of SS 
Object of Pre 
Penalties B 7 and N 1 

— Permit for goods S 3 

— - Pereonai baggage S 15 

Sea C'u-toms Act, appilealnUt,> uf S9 

— Short title S I 

LANDHOLDERS’ PUBLIC CHARGES AND 
DUTIES ACT. 1853 

— Exemption from pubic* cliiuge- and th.tiea B i and - 
— Object id Pre 

LAND IMPROVEMENT LOANS ACT, 1883 
— Application for loan H 5 

— Borrower, in**arring of S 7 \ 2 
—Collector, defined B 3 

— Commencement of B 1 

— Conclusive evidence Order granting loan S 8 

--Exemption of improvements from SJJ 

— Extent of B 1 

— Improvement, meaning of B 4 

—Joint borrowers B 9 

— Mortgagee from borrower B 7 N 4 

—Object of Pre 

— Period for repayment B G 

— Provincial Government, puwers of, who can cx^ut -o 

8 12 

—Purpose for which loans may be g'-aifftd ^ i ujidN 1 
— Recovery of loans B 7 and Notes 
— Repeal B 2 

— Rules, power to make S 30 
— Bale under, effect ot B 7 N 3 

— Short title Bl 

LANDLORD AND TENANT 
See : T. P. Act, 1882, Ss. 105 to 137 
LANSDOWNE BRIDGE ACT, 1892 
—Applicability of S 4 
—Extent of B 1 
— Levy of tolls B 2 
—Object of Pre 
j —Title B 1 

— Validation of past levy S 3 
LAW REPORTS ACT, 1875 
— Authoiised report'?, authority of 3 and X 1 

— Commencement of B 1 
—Extent of B 1 

--Juuiciai decisions authoiiiy of ^ i 
— Short title B 1 

LAWS LOCAL EXTENT ACT, 1874 
—Acts in first gcheduie S 3 
— I^lnaciments in second tehedulc B 4 
— Plnactments in third schedule B5 
—Enactments in fourth schedule B 6 
—Enactments in fifth schedule B 7 
—Object of Pre 
— Savings S 8 

—Scheduled Districts, meaning of S 2 

-Short title B 1 
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LEGAL PRACTITIONER 
— Bklevant pbo visions 
Bar Councils Act, 1926 

Civil Procedure Code, 190S, 0. 3, E. 4 (Appoint- 
ment of ideader) 

Contract Act, 1872, B. 171 (General lien of attor- 
nejs) 

Criminal Procedure Code, 1898, Ss. 4 (r), 320, 340, 
419 and 421 

Evidence Act, 1872, Ss. 126 to 128 and 146 to 150 
Forest Act, 1927, S. 19 (Pleader, appearance by) ‘ 
General Clauses Act, 1897, S. 3 (4) (Barrister, de- 
fined) ' 

Legal J'ractitioners Act, 1846. [ 

Legal Practitioners Act, 1853 1 

Legal Practitioners Act, 1S79 
Legal Practitioners (Fees) Act, 1926 
Legal Practitioners (AY omen) Act, 1923 
Letters Patent (Cal), Cl. 9 
Limitation Act, 1908, Art. 84 
Parsi Marriage and Divorce Act, 1936, S. 28 (Practi- 
lioners in Alatrimonial Courts) 

Stamp Act, 1899, Art. 30 (Elntry as an advocate, 
Vakil or attorney), 

Transfer of Property Act, 3 882, S. 136 (Incapacity 
of legal practitioner to deal with actionable, 
claim.) 

Trusts Act, 1882, S. 88 (Legal ad\i£er gaining 
advantage) 

LEGAL PRACTITIONERS ACT, 1846 

— Agreement as to remuneration S 7 

Enforcement of S 8 

—•Barrister, light to plead in all Coiuts S 5 
'—IGigibihty for office of pleader B 4 
-- Power of Munsif to fine pleader S 12 
--I’ower of Sudar Amin to fine pleader S 10 
—Remunerate on for opinion S 9 
—Repeal S 6 

— Rules ai)plicable H 11 

— Vakil, applicability of Act S 13 

LEGAL PRACTITIONERS ACT, 1853 
~ Barristers, right of »S 4 
—Object of Pre 

— Pleader when not bound to attend Court 
— vSupreme Court attorneys, rights of Ss 3 and 4 

LEGAL PRACTITIONERS ACT, 1879 

— Advocate ~ Power to enrol S 41 andN 1 
— Advocate - Eight to practise S 4} 

— Appearance on opposite sides H 4N 7 
~ Attorneys of High Court S 5 and Notes 
—Certificate 

Fee for H 25 
Surrender of S 26 
— Clerks, enrolment of S 31A (Beng) 

— Commencement of S 1 
Construction of Vakalatnama S 4N 9 
— Counsel as witness S4 Nd 
— D uty towards client H 4 N 6 
—Duty towards Court S 4 N 6 
— Examiners, power to appoint S 37 
—Exemption of High Court practitioners B 38 
— F’ees, fixation of S 27 
— Interpretation-clause S 3 and N 1 
— rludge, defined B3 

— Legal practitioner, defined B 3 
—Liability for costs B 4 N 11 
—Lien B4N10 

—Local extent of Si 
*— Object of Pre 

— Penalties Ss 32 to 34 

— Pleaders and Mukhtars Ch III 


INDEX 9089 

LEGAL PRACTITIONERS ACT, 1879 --Pleaders 
and Mukhtars (contd,) 

Certificates to B 7 and N 1 
Enrolment Ss 8 and 9 
Mukhtars on appellate side B 16 
Power to declare functions of mukhtars B 11 
Prohibition to practise unless qualified B 10 
Euleg governing B 6 and Notes 
Suspension and dismissal 
Conviction of criminal oSence B 12 and Notes 
Costs, order as to B 15 A (Mad) 

Discretion of Court B 12N2 ; B 13 
Grounds for Ss 12 and 13 
Nature of proceedings B 13N2 
Powers and duties of High Court B i3N3 
Power of High Court to call for record 

B 15 and Notes 

Procedure when charge is brought in subordi- 
nate Courts B 14 and Notes 
Professional misconduct B 13 and NStoSO 
Pteinstatement B 12 N 4 
— Powers of legal praetitiouer B 1X2 to 4a 

— Revenue-agents 

Certificate to B 18 
Enrolment of B19 

Power of Revenue-authority to call for record S24 
Procedure when charge is made in subordinate 
office B 23 

Prohibition against acting, unless qualified B 20 
Rules governing B 17 
Suspension and dismissal of 

Ss 21, 22 ; B22A (Mad) 
— Revenue Office, defined B 3 
— Revision B 35 

—Right to be heard before suspension or dismissal 

B40 andNl 

— Scope of Pre Ni 
— Short title S 1 

— Subordinate Court, defined B 3 
—Suspension and dismissal of persons holding Mnkbtar 
or revenue-agent’s certificate S 39 
—Tout 

Defined B 3 

Power to frame and publish list of B 36 and Notes 
— Vakil, right to practise B 4 

LEGAL PRACTITIONERS (FEES) ACT, 1926 
— “Act” meaning of B 2 andN 2 
— Agreement for fees S 3 
— Commencement of Si 
— Extent of B 1 

— Legal practitioner, defined S 2 andN 1 
— Liability of legal practitioners to be sued S 5 
— Object of Pre 

— Right to sue for fees B 4 and N 1 
— Scope of PreNl 
— Short title S 1 

LEGAL PRACTITIONERS (WOMEN) ACT, 1923 
—Extent of B 1 

—Legal practitioner, defined S 2 
—Object of Pre 
—Short title B I 

—Woman, sex no disqualification S 3 

LEGAL REPRESENTATIVES’ SUITS ACT, 1855 
— D^ath of party S 2 

—Executor suit by or against, for wrongs done in 
hfe-time of deceased B 1 andN i 
— Object of Pre 

LEGAL TENDER (INSCRIBED NOTES) 
ORDINANCE, 1942 

—Notes bearing messages of a political character S 2 
—Object of Pre 

—Short title and commencement S 1 



TOPICAL INDEX 


9088 

LAND ACQUISITION ACT, 1834 (contd.) 

—Preliminary survey S 3 A (Bom) 

Payment for damage S SB (Bom) 

— Public purpose, defined S 3 (f) andN 5 
—Reference to Court S 18 and Notes 
Any person interested 8 18 N lb 
Amount of compensation which can be awarded 
by the Court S 25 and Notes 
Appeal S 18N8; S 18A (N.W.E P.) 

Application for S l8Nla 

Apportionment, dispute as to S SO and Notes 

Award, form of S 26 andN 1 

Award, whether decree S 26 

Burden of proof S 18 N 2 

Collector’s statement S 19 andN 1 

Costs S27 andNl 

Interest on excess compensation awarded 

B28 andNl 

Jurisdiction and powers of Court S 18N 4 
Limitation S18N5 
Objections to S 1BN3 
Open Court, proceedings in S 22 
Powers and duties of collector S 18N6 
Restrictions on proceedings B 21 
Revision B18N7 
Service of notice S 20 and N 1 
Revision S54N12 
—Rules, power to make S 55 and N 1 
— Service of notices S 45 and N 1 
— Short title S 1 

—Special powers in case of urgency S 17 
—Stamp-duty, exemption of award and agreement 

S51 

— Statements, power to require S 1 0 

Temporary occupation of land S 35 

Compensation for damage on restoration: S S6 dsN 1 
Difierence as to condition of land B 37 
Power to enter and take possession S 36 
—Transfer of land to Board S 17A (Beng) 

— Transfer of land to trust S 17A (C P.) 

—Withdrawal of acquisition S 48 andN 1 

LAND ACQUISITION (MINES) ACT, 1885 

Amount of compensation — Mode of determining S 6 

— Commencement of SI 
— Company, defined S 16 

—Compensation for injury done to mines Ss 9, 10 
—Construction of S 17 
— Crown, saving of rights of S 2 
—Declaration that mines are not needed S3 andNl 
— Extent of SI 

— Eailure to offer compensation by Provincial Govern- 
ment S 7 

— Local authority, defined S 16 
— Mining communications S 8 
—Notice before working of mines S 4 
—Object of Pre 

—Owner, lessee or occupier, when may work the 
mines S 7 

—Persons interested, mode of determining S 6 andN 1 
—Power to enter and inspect working of mines S 11 

— Power to prevent or restrict working S 5 and N 1 
—Refusal to allow inspection, penalty for S 12 
—Short title SI 

— Transfer of acquired land to local authority or 
* company S 14 

— Working of mines contrary to law S 13 
LAND CUSTOMS ACT, 1324 
—Chief Customs-authority, defined S 2 
—Collector of Land Customs, defined S 2 (c) 

— Commencement o Sli 
—Definitions S 2 


LAND CUSTOMS ACT, 1924 (mitd.) 

—Determination of routes S 4 
— Dutiable goods, defined S 2 (d) 

— Establishment of land customs stations B 4 
—Extent of S 1 

—Foreign frontier, defined S 2 (e) 

— Foreign territory, defined S2 (f) 

— Goods not to be passed on holidays and certain other 
days S 8 

— Land customs area, defined S 2 (g) 

—Land Customs Officers, appointment of B 3 

— Object of Pre 

—Penalties S 7 and N 1 

— Permit for goods S 5 

— Personal baggage B 6 

— Sea Customs Act, applicability of B 9 

— Short title S 1 

LANDHOLDERS* PUBLIC CHARGES AND 
DUTIES ACT, 1853 

— Exemption from public charges and duties Ss 1 and 2 
— Object of Pre 

LAND IMPROVEMENT LOANS ACT, 1883 
— Application for loan S 5 
—Borrower, meaning of S 7 N 2 
—Collector, defined S 3 
—Commencement of S 1 

— Conclusive evidence— Order granting loan B 8 
— Exemption of improvements from assessments S 11 
— Extent of SI 
— Improvement, meaning of S 4 
—Joint borrowers S 9 
— Mortgagee from borrower S 7 N 4 
— Object of Pre 
— Period for repayment S 6 
— Provincial Government, powers of, who can exercise 

S12 

—Purpose for which loans may be granted B 4 andN i 
— Recovery of loans S 7 and Notes 
— Repeal S 2 

—Rules, power to make S 10 
— Sale under, effect of S 7 N 3 
—Short title Si 

LANDLORD AND TENANT 
See ; T. P. Act, 1882, Ss. 105 to 117 
LANSDOWNE BRIDGE ACT, 1892 
—Applicability of S 4 
—Extent of Si 
— Levy of tolls S 2 
—Object of Pre 
—Title S 1 

— Validation of past levy S 3 
LAW REPORTS ACT, 1875 
— Authorised reports, authority of B 3 and N 1 

— Commencement of S 1 
—Extent of S 1 

— Juaicial decisions, authority of S4 
—Short title Si 

LAWS LOCAL EXTENT ACT, 1874 
— Acts in first schedule S 3 
— Enactments in second schedule S 4 
—Enactments in third schedule S5 
— Enactments in fourth schedule S 6 
—Enactments in fifth schedule S 7 
—Object of Pre 
—Savings S 8 

— Scheduled Districts, meaning of S 2 
—Short title S 1 
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LEGAL PRACTITIONER 
— Relevant provisions 
B ar GoudcUs Act, 1926 

Civil Procedure Code, 1908, 0. 3, B. 4 (Appoint- 
ment of pleader) 

Contract Act, 1872, B. 171 (General lien of attor- 
neys) 

Criminal Procedure Code, 1898, Ss. 4 (r), 320, 340, 
419 and 421 

Evidence Act, 1872, Ss. 126 to 128 and 146 to 150 
Eorest Act, 1927, S. 19 (Pleader, appearance by) | 
General Clauses Act, 1897, S. 3 (4) (Barrister, de- 
dned) ' 

Legal Practitioners Act, 1846. 

Legal Practitioners Act, 1853 
Legal Practitioners Act, 1879 
Legal Practitioners (Fees) Act, 1926 
Legal Practitioners (Women) Act, 1923 
Letters Patent (Cal), CL 9 
Limitation Act, 1908, Art. 84 
Pars! Marriage and Divorce Act, 1936, B. 28 (Practi- 
tioners in Matrimonial Courts). 

Stamp Act, 1899, Art. 30 (Entry as an advocate, 
Vakil or attorney). 

Transfer of Property Act, 1882, S. 136 (Incapacity 
of legal practitioner to deal with actionable, 
claim.) 

Trusts Act, 1882, S. 88 (Legal adviser gaining 
advantage) 

LEGAL practitioners ACT, 1846 
— Agreement as to remuneration B 7 
Enforcement of S 8 

Barrister, right to plead in all Courts S 5 
T_Eligibility for office of pleader B 4 
—Power of Munsif to fine pleader S 12 
— Power of Sadar Amin to fine pleader S 10 
—Remuneration for opinion S 9 
— Repeal B 6 
—Rules applicable B 11 
—Vakil, applicability of Act S 13 

LEGAL practitioners ACT, 1853 

— Barristers, right of B 4 
— Object of Pre 

— Pleader when not bound to attend Court 8 2^* 

— Supreme Court attorneys, rights of Ss 3 and 4 

LEGAL PRACTITIONERS ACT, 1879 
— Advocate — Power to enrol S 41 andNl 
— Advocate — Right to practise S 4? 

— Appearance on opposite sides S 4N7 
— Attorneys of High Court S 5 and Notes 
— Certificate ! 

Fee for S 25 
Surrender of S 26 

— Clerks, enrolment of S 31A (Beng) | 

— Commencement of S 1 ■ 

— Construction of Vakalatnama S 4N9 

— Counsel as witness B 4N5 

— Duty towards client S 4 N 6 

— Duty towards Court B 4 N 6 

— Examiners, power to appoint B 37 

— Exemption of High Court practitioners S 33 

— Fees, fixation of S 27 

— Interpretation* clause S 3 and N 1 

—Judge, defined S 3 

—Legal practitioner, defined S 3 

—Liability for costs S 4N 11 

—Lien S4N10 

—Local extent of SI 

—Object of Pre 

— Penalties Sa 32 to 34 

— Pleaders and Mukhtars Ch HI 
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LEGAL PRACTITIONERS ACT, 1879— Pleaders 
and Mukhtars (contd,) 

Certificates to S 7 and N 1 
Enrolment Ss 8 and 9 
Slukhtars on appellate side S 16 
Power to declare functions of mukhtars S 11 
Prohibition to practise unless qualified B 10 
Rules governing B 6 and Notes 
Suspension and dismissal 
Conviction of criminal offence S12 and Notes 
Costs, order as to B 15A (Mad) 

Discretion of Court S12N2 ; B 13 
Grounds for Ss 12 and 13 
Nature of proceedings S 13 N 2 
Powers and duties of High Court S 13N3 
Power of High Court to call for record 

S 15 and Notes 

Procedure when charge is brought in subordi- 
nate Courts S 14 and Notes 
Professional misconduct S 13 and N 8 to 80 
Reinstatement S 12 N 4 
— Powers of legal practitioner S 4N2 to 4a 
— Revenue-agents 

Certificate to S 18 
Enrolment of S19 

Power of Revenue-authority to call for record- S 24 
Procedure when charge is made in subordinate 
office B 23 

Prohibition against acting, unless qualified S 20 
Rules governing S 17 
Suspension and dismissal of 

Ss 21, 22 ; S 22A (Mad) 
— Revenue Office, defined S 3 
— Revision S 35 

—Right to be heard before suspension or dismissal 

S40 andNl 

— Scope of Pre N1 
—Short title S 1 
— Subordinate Court, defined S 3 
—Suspension and dismissal of persons holding Mukbtar 
or revenue-agent’s certificate S 39 
—Tout 

Defined S 3 

Power to frame and publish list of S 36 and Notes 
— Vakil, right to practise S 4 

LEGAL PRACTITIONERS (FEES) ACT, 1926 
— “Act” meaning of S 2 andN 2 
— Agreement for fees S 3 
— Commencement of SI 
— Extent of B 1 

— Legal practitioner, defined S 2 andN 1 
— Liability of legal practitioners to be sued S 5 
— Object of Pre 

— Right to sue for fees B 4 andN I 
— Scope of PreNl 
—Short title S 1 

LEGAL PRACTITIONERS (WOMEN) ACT, 1923* 
— Extent of S 1 

—Legal practitioner, defined S 2 
— Object of Pre 
— Short title B 1 

—Woman, sex no disqualification S 3 

LEGAL REPRESENTATIVES’ SUITS ACT, 1855 
— D^ath of party S 2 

— Executor suit by or against, for wrongs done in 
life-time of deceased B 1 andN 1 
—Object of Pre 

LEGAL TENDER (INSCRIBED NOTES) 
ORDINANCE, 1942 

—Notes bearing messages of a political character S 2 
—Object of Pre 

— Short title and commencement S X 
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LEGISLATIVE ASSEMBLY (DEPUTY PRE- 
SIDENT'S SALARY) ACT, 1921 
—Cessation of Act S 4 
—Decision in case of doubt S 3 
—Object of Pre 

— Salary of Deputy President S 2 
—Short title S 1 

LEGISLATIVE ASSEMBLY (PRESIDENT’S 
SALARY) ACT, 1925 
— Cessation of Act S 3 
—Object of Pre 

— Salary of elected President S 2 
—Short title S 1 
LEPERS ACT, 1898 
—Appeals S 15 
—Arrest of pauper lepers S 6 
Procedure on arrest S 7 

—Board, defined S 2 (4) 

—Board— Inspection by S 13 
—Board— Order of discharge by S 14 
— Commencement of SI 
—Constitution of Board S 5 
—Definitions S 2 

—District Magistrate, defined S 2 (5) 

—Employment of lepers in prohibited trade S 11 
—Extent of Si 
— Inspectors of lepers S 4 
—Leper asylums 

Appointment of S3 
Defined S2(3) 

Superintendent of S 4 
—Leper, defined S2 (1) 

— Lepers from Indian states S 19 
— Local authority, power to expend on leper asylums 

517 

— Object of Pre 
— Pauper leper, defined S 2 (2) 

— Pauper leper— Procedure regarding S8 
— Power to prohibit lepers from following certain 
trades S 9 

— Protection to persons acting bona fide under the Act 

518 

— Re-arrest of escaped lepers S 12 
— Rules, power to make S 16 
— Second conTiction S 10 
—Title S 1 

LESSOR AND LESSEE 

See : Transfer of Property Act, 1882, Ss. 105 
to 117 

LETTERS OF ADMINISTRATION 

See (1) Administrator General’s Act, 1913, Part III; 

(2) Court-fees Act, 1870, Sch, I, Art, 11; 

(3) Succession Act, 1925. 

LETTERS PATENT 
— Admiralty and Vice- Admiralty Jurisdiction 

CIS 32, 33; Cls 24 Sc 25 (Pat) 
— Advocates, Vakils and attorneys Cls 9, 10 and Notes 
— Appellate jurisdiction Cl 16 andN 1; 

Cl 11 {AIL, Lah., Nag., Pat.); Cl 27 andNl; 

Cl 20 (All) 

—Appeal to Privy Council Cl 39 andNl 
— Appointment of officers Cl 8 
— Clerks and other officers, to be continued Cl 4 
— Constitution and first Judges of the High Court 

Cl 2 {All, Lab,, Nag,, Pat.) 

— Criminal jurisdiction 

Appellate jurisdiction Cl 27 andNl 
Criminal law Cl 30 andN 1 
Extra-ordinary original criminal jurisdiction 

01 24 and Nl; Cl 17 (All, Nag.) 


LETTERS PATENT — Criminal jurisdiction 
( conid.) 

Jurisdiction as to persons Ci 23 
Ordinary original jurisdiction Cl 22 andNl; 

Cl 15 (All., Lah., Nag., Pat.) 
Power to transfer case CI 29 and N I 
Reference and Revision Ci 28 andN 1; 

^ Gl 21 (Pat.) 

— Declaration to be made by Judges Cl 5 
— Establishment of High Court Cl 1 (All , Lab., 

Nag , Pat.) 

— Extra-ordinary original civil jurisdiction 

Gl 13 andNl 

— High Court of Calcutta to be continued Cl 2 
— Inconsistent provisions in former Letters Patent 

Gl 45 

— Indian Legislature, preservation of powers of Gl 44 
— Infants and lunatics, jiiriedictfon as to 

Cl 17 and N1;G112 (All.) 
—Insolvent Court, provision regarding Cl 18 and N 1 
— Interlocutory judgment, appeal from Cl 40 andNl 
— Judges of High Court to be continued Cl 3 
— Law to be administered Cls 19 to 21 
— Matrimonial jurisdiction Cl 35 andN 1 
— Ordinary original jurisdiction Cls 11 and 12 
Appeal Ci 12 N 15; Cl 15 and Notes 
Appeal to Privy Council Cl 15 N 8 to 10 
Joinder of causes of action Cl 14 
Judgment, meaning of Gl 15 N 2 to 7 
Jurisdiction as to suits Gl 12 and Notes 
Leave of Court Cl 12 N 8 to 10 
Local limits Cl 11 

Non-resident foreigner, suit against Cl 12N14 
Suit for land Cl 12 N 3 to 5 
Suit of every description Cl 12 N 6, 7 
-Place of sitting Cl 31; 01 24 (All.) 

— Preamble Pre 

— Regulation of proceedings— Civil Cl 37 andNl; 

Cl 28 (AIL); Cl 27 (Lab.); Cl 29 (Pat.) 
—Regulation of proceedings— Ciiminal Cl 38; 

Cl 29 (All.); 01 28 (Lah.) 
— Requisition of record, etc., by Government, com- 
pliance with Cl 43 

—Revocation of Letters Patent of 1862 Gl 1 
—Seal Cl 6 

— Single Judges and Division Courts Cl 36 andN 1 
—Testamentary and intestate jurisdiction 

Cl 34 andNl; Cl 25 (All) 
— Transmission of record Cl 42 and N 1 
— Writs in name of Crown and under seal Cl 7 

LICENCE 

See: (1) Arms Act, 1878, S. 5; 

(2) Easements Act, Ss. 52 to 64; 

(3) Merchant Shipping Act, 1923, S. 24. 

LIEN 

Sse: (1) Companies Act, 1913, Sch. I, Table A 
Reg. 9; 

(2) Contract Act, 1872, Ss 168, 170, 171 
173 174 221* 

(3) Sale of Goods Act, 1930, 8. 47; 

(4) T. P. Act, 1882, Ss. 55, 101, 

LIGHTHOUSE ACT, 1927 
— Accounts S 20 
— Advisory Committees S 4 
— Appointment of officers S 3 
— Commencement of Si 
— Control of local light-houses S 7 
—Customs-collector, defined S 2 (a) 

—Definitions S 2 

—Dispute as to liability for payment S 15 
— District, defined S 2 (b) 

—Extent of SI 
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LIGHTHOUSE ACT, 1927 (contd.) 

— General lighthouse, defined S 2 (o) 

— Light-dues 

Ascertainment of tonnage S 12 
Levy and collection of S 9 
Penalty for evading payment S 17 
Rates of S 10 
Receipts for S 11 
Recovery at another year S IS 
Recovery of S 13 
—Lighthouse, defined S 2 (d) 

— Local lighthouse, defined S 2 (e) 

— Local lighthouse authority, defined S 2 (f) 
“Management of general lighthouses S 5 
— Management of local lighthouses S 8 
“Object of Pre 
“Owner, defined S 2 (g) 

—Port, defined S 2 (h) 

— Power to inspect local lighthouse S 6 
— Refund of excess payment S 19 
— Refusal of port-clearance S 14 
— Rules, power to make S 21 
—Short title S 1 

LIMITATION 
“Relevant provisions 

Administrator-General’s Act, 1913, S. 18 (Limita- 
tion for revocation of probate); S. 26 (Exclusion 
of time). 

Air Force Act, 1932, S. 78 (Limitation of trial by 
Court-martial). 

Apprentices Act, 1850, S. 18 (Limitation for com- 
plaint). 

Arbitration Act, 1940, S, 37 (Applicability of 
Limitation Act to arbitrations). 

Arms Act, 1878, S. 33 (Limitation for proceed- 
ings). 

Army Act, 1911, S, 67 (Limitation of trial before 
Court-martial). 

Boilers Act, 1923, S. 26 (Limitation for prosecu- 
tion). 

Cantonments Act, 1924, S. 271 (Limitation for 
prosecution). 

Cantonments (House-Accommodation) Act, 1923, 
S. 34A (Computation of period of limitation). 
Cattle-Trespass Act, 1871, S. 20 (Limitation for 
complaint). 

Civil P. C., 1908, S. 48 (Execution barred by limi- 
tation); 0. 1, B. 10 (Addition of parties). 
Companies Act, 1913, S, 235 (Limitation for appli- 
cation to assess damages against directors, etc.). 
Continuance of Legal Proceedings Act, 1948, S. 4 
(Exclusion of time). 

Copyright Act, 1914, Soh. I, S. 10 (Limitation for 
action in respect of infringement of copyright.) 
Child Marriage Restraint Act, 1929, S. 9 (Limita- 
tion for taking cognizance). 

Decrees and Orders Validating Act, 1936, S. 3 
(Restoration of proceedings). 

Displaced Persons (Institution of Suits) Act, 1948, 
S. 8 (Extension of limitation for displaced person). 
Easements Act, 1882, Ss. 15, 16 (Acquisition of 
easements by presoription). 

Elephants* Preservation Act, 1879, S. 9 (Limita- 
tion for prosecution). 

Factories Act, 1984, S. 75 (Limitation for prosecu- 
tion). 

Factories Act, 1948, S. 106 (Limitation for prose- 
cution.) 

Federal Court Buies, 1942, 0. 1, E. 4 (Court closed 
on last day of limitation“Computation of period). 
General Glauses Act, 1897, S. 10 (Computation of 
time). 
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LIMITATION — Relevant provisions (contd.) 


Limitation Act, 1903. 

Limitation (War Conditions) Ordinance, 1945. 

Merchandise Marks Act, 1889, S. 15 (Limitation 
for prosecution). 

Merchant Seamen (Litigation) Act, 1948, S. 7 
(Application under —Applicability of S. 5, Limi- 
tation Act); S. 8 (Serving seaman— Exclusion of 
time). 

Navy (Discipline) Act, 1984, Sch. I, S. 54 (Limita- 
tion for trial). 

Northern India Canal and Drainage Act, 1373, S. 9 
(Limitation for claim for compensation). 

Police Act, 1861, S. 42 (Limitation for actions). 

Privy Council Rules, 1920, Rule 1 (Limitation for 
leave to appeal). 

Public Debt (Central Government) Act, 1944, S. 24 
(Limitation for Government’s liability.) 

Soldiers (Litigation) Act, 1925, S. 11 (Exclusion of 
time). 

Stamp Act, 1899, S. 50 (Limitation for application 
for refund). 

Succession Act, 1925, S. 205 (Limitation for appli- 
cation under Part VII). 

Waste Lands (Claims) Act, 1863, S. 18 (Limitation 
as to claims to lands sold or dealt with). 


LIMITATION ACT, 1908 


— Abatement, application to set aside A 171 and N 1 
— Accounts stated, money due on A 64 and Notes 
Writing signed by defendant A 64 and N 6, 7 
— Acknowledgment 

Acknowledgment by person not liable S19N20 
Acknowledgment made under prior enactment 

S19Ni, 10 

Adminiatrator, by S 19 N 48 

Admission of execution S 19N18, 19 

Agent, by S 19 and N 43 

Agent duly authorised^ by S 21 and Notes 

Co- judgment-debtor, by S19N47;S21N15 

Conditional S19N16 

Construction of S, 19 S 19N8 

Coupled with claim of set-oS S 19N38 

Coupled with refusal to pay S 19N37 

Court, by S19N50 

Court of Wards, by S19N51 

Deposition S19N41 

Distinction between S. 19 and S. 20 S 19N4 
Distinction between 8. 19 and S. 25 (3) of the 
Contract Act S 19 N 7 
Document addressed to Court S 19N 40 
Document thirty years old S 19N 57 
Efiect of S 19 and Notes 
English law S 19 N 2 
Entry in settlement record S 19N42 
Essentials S19N15 
Executor, by S 19 N 49 
Hindu trading family S 21 N 13 
Husband or wife, acknowledgment by S19N52 
Joint contractors S 21 andN7 to 11 


Manager of joint Hindu family, by S 21 and N 17 
Manager of Malabar tarwad, by S 21N 18 
Material alteration of document containing 

S19N56 


Mortgagor, by S 19 N 30 

Muhammadan family, head of, acknowledgment by 

S21N19 

Not addressed to person entitled S 19 N 39 

Official assignee, by S19N48 

Official confidence, acknowledgment made in 

S 19N59 


Onus of proof ^ S 19 N 66 


1131 & 1132 A. M. 
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LIMITATION ACT, 1908 — Acknowledgment 

(contd,) 

Oral evidence, admissibility of 

S19N27, 83, 34, 35 

Partner, by S21 and N 12 

Past liability S19N17 

Period prescribed under special or local law 

S19N11 

Period prescribed under S. 48, Civil P. 0. 

S19N12 

Person m adverse possession, by S 19N54 

Person under disability, agent of S 21 and N 2 to 5 

Pleader, by Si9N44 

Pleading as to S 19 N 67 

Principle of S. 19 S19N3 

Receiver, by S19N45 

Begistra fc lon S 1 9 N 6 5 

Signed, meaning of S 19 

Stamp, necessity of S 19X61 

Undated* S19andN83 

■Whether confers title S19N5 

Whether operates as fresh contract S 19N6 

Without pre 3 udice S 19 N 55 

Writing S19N25 

—Act or order of officer of Government— Suit to set 
aside A14 and Notes 
—Addition or substitution of new party 

S 22 and Notes 

AsEignmect or devolution of interest S22N21 
Club, suit by or against S 22N13 
Dead person, suit or appeal, by or against S 22 N 7 
Joint promisors S22N15 
Landloid and tenant, suit between S 22N14 
Misdescription S 22 N 6 
Mortgage suit S 22 N 10 
New relief claimed S22N5 
Objection to non- joinder S 22N 18 
Pre-emption suit S 22N 12 
Suit relating to firm S 22 N 11 
Tort, suit relating to S 22N 16 
Transposition of parties S22N22 
— Admission on point of limitation S 8 N 16 
—Adoption-— Declaration as to validity A 119 andNl 
^Adoption— Declaration that it is invalid or did not 
take place A 118 and Notes _ 

Alienation subsequent to adoption A118N8 
Knowledge of adopt'on A 118 N 4 to 7 
—Adverse possession A 144; A 142 & 144 and Notes 
Abandonment of possession A 142 & 144N70 
Actual A 142 & 144 N 46 
Agent, possession of A 142 & 144 N 50 
Co-heirs A 142 & 144 N 35 
Confiscation and re- grant A 142 & 144 N 71 
Continuous possession A 142 & 144 N 60 to 66 
Co-owner A142 & 144N27 to 34, 36 
Crown, against A142&144N99 
Efieet of A 142 & 144 N 94, 95 
Evidence of A142 & 144N96 
Hindu female, possession of A 142 & 144 N 17 
Holder of life estate, possession by 

A142&;144N21 

Husband or wife A 142 & 144 N 51 
Inalienable property A 142 & 144 N 56 
Insolvent, possession of A 142 & 144 N 23 
Interruption of A 142 & 144 N 61 to 65, 78 
Invalid transaction, possession under 

A142&144N54 

Land in cantonments^ A 142 & 144 N 57 
Lawful title, possession referable to 

A142&144N16 

Mis1|Ebke, possession under A 142 & 144 N 46 
Moxtgagor and mortgagee A 142 & 144N 24 to 26 
Onus of proof A 142 & 144 N 84 to 89 
Clpen, poasession to be A 142*<fe 144 N 74 


LIMITATION ACT, 1908 — Adverse possession 
(conid.) 

Permissive possession A142&144N49 
Person under disability, property of 

A142tl 144 N 22 

Plea of A142& 144 N 97 

Possession in lieu of dower A 142 & 144 N 19 

Possession in lieu of maintenance 

A 142 & 144 N 20 

Possession, meaning of A 142 & 144 N 10 
Possession of part A 142 & 144 N 11, 12 
Possession whether follows title A 142 & 144 N 14 
Present right to possession, person not having 

A142& 144N75 to 83 
Public, by or against A 142 & 144 N 100 
Question of A 142 & 144 N 98 
Revenue sale A 142 & 144 N 72 
Starting point A 142 & 144 N 90 to 93 
Submerged land A 142 & 144 N 67 
Surface and subsoil rights A 142 & 144 N 47 
Tenant, possession of A 142 & 144 N 52, 53 
Trustee A 142 & 144 N 37 to 42 
Tendor and vendee A 142 & 144 N 44 
—Agent of person under disability S 21 andN2 to 5 
—Agent, suit against, for movable property received and 
not accounted for A 89 and Notes 
Burden of proof A 89 N 16 
Duty of agent A 89 N 17 
Express agreement to account A 89 K 2 
Legal representatives of deceased agent A89N7 
Period for which agent is liable to lender accounts 

A89N18 

Registered agreement to account A89K 3 
Termination of agency A 89 N 10 to 15 
—Agent, suit against, for neglect or misconduct 

A 90 and Notes 

—Alienation of ancestral property by father, setting 
aside A 126 and Notes 

— Amendment of decree, application for A 3 81 N 17 
— Amendment of plaint S 3N27 
— Appeal 

Institution after limitation S 3 and Notes 
Summary rejection of S3N31 
—Appeal against acquittal A 157 andNl 
—Appeal from decree or order of High Court in exercise 
of original jurisdiction ^ A 151 andNl 
—Appeal from finding rejecting claim under 8. 443 of 
Criminal P. C, A 150A 
— Appeal from sentence of death A 150 
— Appeal to District Judge A 152 and Notes 
—Appeal to High Court against order refusing leave to 
appeal to Privy Council A 153 
— Appeal to High Court under Civil P. C. 

A 156 and Notes- 

—Appeal under Criminal P. C., to Court other than 
High Court A 154 andNl 
—Appeal under Criminal P. 0., to High Court A 155 
—Applicant, defined S 2 (1) 

— Arrears of rent, suit for A 110 and Notes 

Arrears charged on immovable property A 110 N 6 
Rent received by one cosharer A 110 N 2 
Starting point A 1 10 N 10 
Suit by minor on attaining majority A 110 N 12 
Surety of lessee, suit against A 110 N 9 
Tenancy by sufferance A 1 ION 4 
Usufructuary mortgagee, lease by A 110 N 7 
—Attachment, lease or transfer of immovable property 
for arrears of revenue, suit to set aside 

A 15 andNl 

—Attorney or vakil, suit by, for costs A 84 and Notes 
I — Auction-purchaser, suit for possession by 
' A 137 and Notes ; A 138 and Notes 

—Avoidance of incumbrances or under-tenures 
' A 121 and Notes 
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LIMITATION ACT, 1908-Claim suit (contd,) 


^kvi 2 LxdL under Bengal Land-revenue Eegulationa, suit 
to recover property comprised in A 46 andN 1 
— Award under Bengal Land-revenue (Settlement and 
Deputy Collectors) Regulation, 1833— Suit to contest 

A45 

— Award under Bengal Land- revenue Settlement Regu- 
lation, 1822— Suit to contest A 45 
— Award under Bengal Land-revenue Settlement Regu- 
lation, 1825 — Suit to contest A 45 
— Award, application for filing A 178 andN 1 
— Award, application to set aside or remit 

A 158 and Notes 

— Award of Board of Revenue, suit to contest A 1 
— Award 

Suit to enforce A 113 N 4 
— Bill of exchange 

Accepted payable at a particular place A 71 andN 1 
Dishonoured foreign bill, suit on A 77 
Payable at a fixed time after date, suit on 

A 69 andNl 

Payable at a fixed time after sight or after demand 

A72 andNl 

Payable at sight or after sight but not at fixed time 

A 70 

Payable on demand A 73 and Notes 
Writing restraining or postponing right to sue 

A 73 andN 3 

Suit by acceptor of accommodation bill 

A 79 andNl 

Suit by payee against the drawer on dishonour 

A78 andNl 

Suit not expressly provided for A 80 and Notes 
— Bill of exchange, defined S2 (2) andNl 
—Bond, defined S 2 (3) andN 1 
— Bond subject to condition, suit on A 68 and Notes 
Assignee of administration bond, suit on 

A68N2 

— Bond suit not expressly provided for A 80 and Notes 
— Breach of promise to do anything at a specified time 
or on the happening of a contingency 

A 65 and Notes 

—Call by company, suit for A 112 andNl 
— Cancel or set aside instrument, suit to 

A 91 and Notes 

Instrument, meaning of A 91 N 13 
Onus of proof A 91 N 14 
Starting point A 91 N 15 

—Carrier, suit against for compensation for losing or 
injuring goods A 30 and Notes 
Notice of claim to railway administration A 30 N 5 
Who can sue A 30 N 4 

— Carrier, suit against for compensation for non-delivery 
or delay in delivery A 31 and Notes 
Acknowledgment of non* delivery A 31 N 4 
Conversion by carrier A 3 1 N 3 
—Certification of payment or adjustment of decree 

A 174 and Notes 

—Civil Procedure Code, period prescribed under 

S29N3 


— Claim suit All and Notes 

Cause of action subsequent to date of order 

A11N2 

Consent order A 11 N 15 
Dismissal of claim for default or delay 

A 11 N 12, 13 

Mortgage suit on dismissal of claim A 11 N 18 

Nature of A 11 N 8, 9 

Order against plaintiS A11N5 

Order directing sale after notifying claim 

' A11N16 

Rejection of claim for want of jurisdiction 

A UN 17 


Section 28 and Art. 11 A UN 22 
Starting point All and N 2 1 
Who can claim benefit A 11 N 3 
Withdrawal or removal of attachment A 11 N 6, 7 
— Commencement of Si 

—Company in liquidation— Proceedings by or against 

S3N8 

—Compensation for act not actionable without special 
damage S 24 andNl 

—Compensation for breach of contract in writing regis- 
tered A 116 and Notes 
Award, suit on A116N14 
Covenant in registered sale deed A116Nl8j 
Implied contract A 116 N 4 
Interest, claim for A116N23 
Partnership suits AU6NU 
Personal relief on mortgage, claim for 

A116N17 to 20 

Simple bond registered A 1 16 N 7 
Suit for rents and profits A 116 N 8 to 10 
Unpaid purchase-money, suit for A116N21 
Use and occupation A 115 N 13 
Wrongful dismissal from service A 115 N 7 
— Compensation for breach of contract not in wrifcin® 
registered A 115 and Notes 
Implied contract A 115 N 4 
Interest, claim for A 115 N 14 
Starting point A 115 and N 16 
Successive breaches A 115 N 18 
Suit against del credere agent A 115 N 10 
Suit based on award A115N11 
Suit for commission by broker A115N9 
—Compensation for doing or omitting to do act in 
pursuance of any enactment A 2 and Notes 
—Compensation for land acquired for public purposes, 
suit for A 17 andNl 

—Compensation for land acquired when acquisition is 
not completed A 18 and N 1 
— Concurrent remedies S 3 N 36 
—Construction of Pre N 3 to 12 
—Continuation of proceedings S 3 N 26 
— Continuing wrong or breach of contract 

S 23 and Notes 

Continuance of effect of wrong S 23N3 
Continuing wrongs S 23N 11 to 17 
Contract to keep building in repair S 23 N 5 
Covenant for quiet possession, breach of S 23N 7 
Covenant for title, breach of S 23 N 6 
Declaratory suits S 23N 4 
Obligation to give possession, breach of S 23N8 
Successive breaches of contract S 23 N 18 
Successive wrongs independent of contract 

S23N19 

—Continuous running of time S 9 and Notes 

Agreement to refer dispulie to arbitration S 9NI1 
Cause of action accruing after starting point of 
limitation S9N6 
Distinct causes of action S 9 N 8 
Eusion of interests of debtor and creditor S 9N 10 
Revival of cause of action S 9 N 9 
Subsequent disability or inability to sue 

S 9 andN 2, 3 

Where cause of action has not arisen S9N6 
—Contract Act, S. 25, provisions if affected by S 29 
— Contribution, suit for A 99 and Notes 
Oo-trustee, suit by A 100 and N 1 
Manager of joint estate, suit by A 107 andNl 
—Conversion of proceedings S 3 N 28 
—Copyright or any other exclusive privilege, suit for 
compensation for infringing A 40 and N 1 
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LIMITATION ACT, 1908 (contd,) 


TOPICAL INDEX 


—Court ologed when period expires S 4 and Notes 
Acknowledgment or payment during vacation 

S4N7 

Assignment of interest during vacation S 4 N 8 
Day when the Court re-opena S 4 N 15 
Expiry of period prescribed S 4 N 6 
Proper Court S 4 N 13 
Section 4 and Ss. 6 and 8 S 4N9 
Section 4 and S. 12 S 4N 10 
—Criminal proceedings and limitation PraN 13 
— Damdupat and Limitation Act PreN 19 
—Death before right to sue accrues S 17 andNl 
—Declaratory suit by reversioner A 125 and Note 
Adopted son, suit by A 125 N 8 
Alienation, meaning of A 125 N 10 
Mortgage A 125 N 12 
Starting point A 125 andN 15 
Who can sue A 125 N 7 
—Defendant, defined S2 (4) andNl 
—Definitions S 2 and Notes 

— Delivery of possession, application for by execution 
purchaser A 180 andNl 

— Depositary or pawnee, suit to recover movable pro- 
perty A 145 and Notes 

—Disability of one of several persons jointly entitled to 
sue or apply for execution S 7 and Notes 
Co-heirs S7N19 
Cosharers S 7 N 22 
Dayabhaga family S 7 N 14 
Discharge, meaning of S 7 N 6 
Effect of appointment of guardian S 7N23 
Joint creditors S 7 N 18 
Joint decree-holders S 7 N 4, 9 
Joint trustees S7N21 
Jointly entitled S 7 N 2 
Karnavan of Malabar Tar wad S 7 N 15 
Mitakshara joint family S 7 N 10 to 12 
Partners S 7 N 20 

Period fixed under S. 48, Civil P. 0, S 7 N 3 

Keversioners S 7 N 16, 17 
Special exceptions S 8 andN 1 
—Dismissal for default, application to set aside 

A 163 and Notes 

—Dismissal of suit — Application by assignee or receiver 
to set aside A 172 

—Dissolved partnership, suit for account and share of 
profits A106 and Notes 
Assignee or successor of partner, suit for 

A106N9 

Deceased partner, suit against heir A 106 N 10 
Onus of proof A 106 N 13 
Partner and sub-partner, suit between A 106 N 7 
Begistered partnership deed A 106 N 11 
Settlement after dissolution A 106 N 5 
Starting point A 106 N 12 

—Distributive share of property of an intestate, suit 
for A 123 and Notes 

—Diverting a watercourse, suit for compensation 

A38 andNl 

—Divorce Act, suit under S 29N6 
—Dower deferred, suit for A 104 andNl 
—Dower, exigible, suit for A 103 and Notes 
Demand and refusal A 103 N 4 
Divorce A 103 N 5 
Minor A 103 N 9 

Suit by or against legal representative A 103 N 2, 3 
W if e placed in possession A 103 N 7 
—Basement 

Acquisition by prescription S 26 and Notes 
As of right, enjoyment S 26 N 14 
Defined 8 2(5) andNl 
Basements Act and Limitation Act S 26 N 1 


LIMITATION ACT, 1908-Easement (contd,) 

‘‘Enjoyed,” meaning of S 26 N 10 
Exclusion of period in favour of reversioner 

S27 andNl 

Light and air S26N6 

Mode of acquisition S26N4 

Onus of proof S 26N 19 

Open enjoyment to be S 26 N 12 

Parties to suit S26N20 

“Peaceably,” meaning of S 26N 11 

Plea of S26N18 

Eight of way S26N7 

Bight to watercourse S 26 N 8 

Eights other than easement, acquisition of 

B26N4 

Sixty years against Government S 26N17 
Twenty years’ enjoyment S 26N 16 
Unity of title or possession of dominant and servient 
estates S 26 N 22 
Who can acquire S 26N 5 
“Without interruption” S 26N 15 
— Estoppel against pleading limitation S 3 N 19 
— Exclusion of time— Bona fide proceedings in wrong 
Court S 14 and Notes 
Cause of like nature S 14 N 24 
Civil proceedings S 14N 13 
Court of appeal S 14 N 14, 15 
Defect of jurisdiction S 14N22, 23 
Due diligence SUN 11 
Exclusion of portion of time S UN 29 
Good faith SUN 20, 21 
Limitation if suspended S 14 N 3 
Misjoinder S14N26 

Proceedings to which S. 14 applies S 14N4 
Same cause of action S 14N 17, 18 
Same parties S 14 N 16 
Same relief S14N19 

Second suit if continuation of first suit S UN2 
Section 4 and S. 14 S14N6 

Section 14 and S. 5 S14N5 

Section 14 and Art. 182 S14N7 

Withdrawal of proceedings S 14 N 8 
—Exclusion of time— Day from which period is to ba 
reckoned S 12 and N 2 

—Exclusion of time— Defendant absent from British 
India S 13 and Notes 

—Exclusion of time— Period during which proceedings 
to set aside execution- sale are pending S 16 andN I 
— Exclusion of time— Period of notice of suit 

S15andN15toIB 
—Exclusion of time— Stay of proceedings by injunction 
or order S 15 and Notes 
Adjournment S 15 N 11 
Application for execution of decree S 15N2 
Attachment, effect of S 15N9 
Duration of stay S15N12, 13 
Insolvency S 16 N 5 

Institution of collateral suit or proceedings 

S15N8 

Partial stay S15N6 
Kevival of execution application S 15 N 14 
Section 15 and res judicata S 15N19 
Stay by agreement of parties S 15N4 
—Exclusion of time— Time requisite for copies 

S 12 and Notes 

Appeal from orders S12N35 
Application for review S 12 andN 29 
Application to sot aside award S 12 andN 30 
Criminal cases S 12 N 32 
Defective application S 12N 11, 12 
Delay in taking copies S 12 N 10 to 23 
Section 5 and time requisite S 12 N 36 
Time requisite S12N9 
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LIMITATION ACT, 1908 (conid,) 

— Execution application A 182 and Notes 
Amendment of decree A 182 and N 41 
Amount recovered in execution and directed to be 
refunded A 182 and N 127 
Appeal against decree or order 

A 182 andN25 to 38 

Application for execution A 182 N 7 to 14 
Application in accordanca with law 

A 182 N 43 to 82 

Combined decree against person and property 

A 182 N 19 

Conditional decree A 182 N 24 
Date of decree A 182 N 17 
Decree against several persons 

A 182 and N 132 to 137 
Decree becoming inexeeutable A 182 N 23 
Decree for injunction A 182 N 21 
Decree in favour of several persons 

A 182 and N 132 

Decree not immediately capable of execution 

A 182 N 18 

Decree on which court-fee or stamp-duty is 
payable A 182 N 22 

Decree or order directing payment at a certain 
date A182andN128to 131 
Decree or order of High Court in exercise of 
ordinary original civil jurisdiction 

A 183 and Notes 

Decree partly executable at once A182N 20 
Defective application A 1 82 N 44 to 79 
Exclusion of time A 182 N 3, 4 
Einal order A 182 and N 124 to 126 
Government, application by A 182 N 2 
Onus A 182 N 140 

Previous application for execution or step in aid of 
execution A 182 andN42 to 126 
Proper Court A 182 and N 83 to 94 
Registered decree A 182 N 16 
Review of judgment A 182 and N 39, 40 
Revival of A 182 N 139 

Step in aid of execution A1S2 andN95 to 123 
—Execution sale, application to set aside 

A 166 and Notes 

Eraud, efiect of A166N14 
Insolvency proceedings, sale in A 166 N 6 
Notice A166N9 
Parties A 166 N 8 

— Execution sale, suit to set aside A 12 andN 5, 6 
—Exemption from limitation, plea of S 3N26 
—Exhaustive, Act if PreNl6 

—Existing consideration which afterwards fails, suit for 
money paid on A 97 and Notes 
Executory consideration A 97 N 10 
Liability under S. 65, Contract Act A 97 Nil 
Suit for mortgage-money A 97 N 9 
Void transfer A 97 N 5, 6 
Voidable transfer A 97 N 7 8 
—Ex parte decree, application set aside 

A 164 and Notes 

—Extension of period — Excusing delay S 5 and Notes 
Admission ex parte S 5 N 32 

Application for S 5 N 39 
Burden of proof S5N33 

Institution of appeal or application after limitation 

Delay when may be excused S 5 and Notes 

Order under S. 5 if judgment S 5N40 
Revision S 5 N 35 

Sufficient cause— What constitutes S 5N2 to 31 
»— Extent of SI and N 1 

—Extinguishment of right to property S 28 and Notes 
Any property S28N5 
Plea of title S 28 N 7 
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LIMITATION ACT, 1908 — Extinguishment of 
right to property (contd.) 

Suit for possession S 28 N 3 
— Factor, suit against for account A 88 andNl 
— False imprisonment, suit for compensation 

A 19 andNl 

— Fatal Accidents Act, suit under A 21 
— Final decree, application for A 181 N 2, 3, 14 
— Food or drink, suit for price of A 8 andN 1 
— Foreclosure or sale, suit for A 147 andN 1 
—Foreign contract, suit on S 11 and N 1 
— Foreign country, defined S 2 (6) 

— Foreign judgment, suit on A 117 and Notes 
— Forfeiture or breach of condition, suit for possession 
of immovable property on A 143 and Notes 
—Forgery of instrument, suit to declare A 92 and N 1 
Instrument attempted to be enforced A 93 and N 1 
— Fraud, effect of S 18 and Notes 

Against whom time can be extended S 18N 10 
Fraud antecedent to cause of action S 18N7 
Plea of fraud S 18 N 5 
Starting point S 18 N 9 
Suit or application S 18 N 2 
— Fraud, setting aside decree or relief on ground of 

A 95 and Notes 

Article 95 and Section 18 A 95N2 
Barden of proof A 95N 15 
Execut'd proceedings A 95N8 
Ex parte decree A 95N 5 
Hindu widow, fraud by A 95N 7 
Knowledge of agent A 95 N 12 
Knowledge of fraud A 95 N 13 
Plea of fraud A 95 N 14, 16 
Shebait, decr<=e against A 95 N 6 
— Good faith, defined S 2 (7) 

—Government, suit by or on behalf of 

A 149 and Notes 

Gregorian calendar, computation of time with refer- 
ence to S 25 andNl 

— Guardian of insane person — Acknowledgment or 
payment by S 21 and N 8 

—Guardian of minor — Acknowledgment or payment 
by S 21 andN 2 

Hereditary office, suit for possession of 

A 124 and Notes 

Adverse possession — What is A 124 N 7 
Co-trustee A 124 N 8 
Property attached to office A 124 N 10 
i Section 28 and Article 124 A124N 13 

I Starting point A124N12_ 

Tacking of adverse possession A 124 N 6 
—Hindu joint family, manager, aeknowleAgment or 
payment by S 21 andN 17 

—Hite of animals, boats, vehicles or house-hold furni- 
ture, suit for A 50 

—Illegal, irregular or excessive distress, suit for com- 
pensation A28 andNl 

—Immovable property transferred by trustee or mort- 
gagee for valuable consideration, suit for 

A 134 and Notes 

Execution sale A134N8 
Good faith A 134 N 9 

Possession subsequent to transfer A 134 Nil 
Valid transfer A 134 N 7 

— ^Indemnity, contract of, suit on A 83 and Notes 
Charge on immovable property A83N5 
Contribution, suit for A 83N 9 
Covenant in award A 83 N 1 2 
Registered contract A83N4 
Suit by agent A 83 N 3 
Suit by creditor against surety A 83 N 8 

1 — Indemnity or guarantee, contract of, suit on A 65N 4 
—Inducing person to break contract— Suit for compen- 
sation A 27 andNl 
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^-Inherent power and limitation S 3N 22 
— Injunction wrongfully obtained, suit lor compensation 

A42 andNl 

—Injury to person, suit for compensation A 22 andN 1 
— Insolvency proceedings S 3 N 24 
—Instalment bond A 74 and N 1 
— Instalment bond with default clause A 75 and Kotos 
Bond creating charge A 75 N 20 
Onus of proof A 75 N 15 
Pleadings and waiver A 75 N 16 
Eegiatered bond A 75 N 1 9 
Waiver of default A 75 N 10 to 12 
—Instalments, application for A 175 and K1 
—Institution of suit, appeal or application after limita- 
tion S 3 and Notes 
Duty of appellate Court S 3 K 13 
Duty of Court S 3 K 11 
—Interest, suit to recover - A 63 and N 1 
— Joint contractors, acknowledgment or payment by 
on© S21andN7toll 

"“Joint mortgagee?, acknowledgment or payment by 
one S 21 and N 14 

—Judgment or recognisance, suit on A 122 and Notes 
— Leave to appeal as pauper A 170 andNl 
— Lea'S e to appeal to Privy Council A 179 andNl 
— Leave to appear and defend summary suit, applica- 
tion for A 159 andNl 

— Leave to sue, application to rescind A 181 N 12 
— Legacy or share of residue bequeathed, suit for 


A123 and Notes 

—Legal disability— Exclusion of period S 6 and Notes 
Acquisition of prescriptive title against person 
under disability S 6 N 25 
Appointment of Keeeiver, effect of S 6N 29 
Assignee from person under disability S 6N30 
Association of individuals S 6N4 
Child in wnmb S6N17 
Death of person under disability S 6 N 32 
Disabilities to which S. 6 applies S 6N 16 
Disability, when must exist S 6 N 8 

Estate of minor in hands of executor S 6N28 
Existence of guardian, effect of S 6N26 
Idol, suit on behalf of S 6N21 
Legal representative S 6 N 33 
Management of Court of Wards, effect of S 6N27 
Minority S 6 

Minority and knowledge S6N18 

Onus of proof S6N20 

Period fixed by Court S 6N 14 

Period fixed under S. 48, Civil P, C. S 6N14 

Period fixed under special or local law S 6 N 13 

Bunning of limitation S 6N23 

Sections 6 and 17 S 6N 2 

Special exceptions S 8 andNl 

Successive disabilities S 6 

Suit by after-born son of Hindu joint family 

S6N9 

Suit by Hindu reversioner S 6N 10,12 

—Legal Eepresentatives’ Suits Act — Suit against ad- 
ministrator A 34 

—Legal Kepresentatives’ Suits Act — Suit against 
executor A 33 

—Legal Representatives’ Suits Act — Suit against re- 
presentative A 35 

—Legal Representatives’ Suits Act— Suit under 




—Lib©], suit for companaation A 24 and N 1 
—Limitation and defence S 3N 10 
—Limitation and laches PreN2 
■4r-Liinitation bars remedy Pre N 13; S 3 N 9 
-rLp^ng, price of, suit for A 9 and N 1 
— marntenance* suit for arrears A 128; A128 & 129N 4 


LIMITATION ACT, 1908 (contd,) 

— Maintenance, suit for declaration of right to 

A 129; A 128 &129N5 
Starting point A 129; A 128 & 129 N 6 
— Malfeasance, misfeasance or non-feasance indepen- 
dent of contract, suit for compensation 

A 36 and Notes 

— Malicious prosecution, suit for compensation 

A 23 and Notes 

G-overnment servant, suit against A23N8 
Joint tort-feasors A 23 N 6 
Municipality, suit against A 23 N 7 
— Mesne profits, application for ascertainment 

A 181 N 15 

— Mistake, relief on ground of A 96 and Notes 
— Money advanced in payment of goods to be delivered 

A51 andNl 

— Money charged on immovable property, suit to enforce 
payment A 132 and Notes 
Charge created by award A 132 N 5 
Charge created by decree A 132 N 4 
Subrogation, right obtained by A132N13 
Substituted security A 132 N 10 
Vendor’s lien A 132 N 6 

When money becomes due A132 andN19 to 21 
— Money deposited, suit for A 60 and Notes 
Agreement to pay on demand A 60 N 6 
Demand AGON 7 to 9 
Deposit and ioan A60N 1 
Interest A 60 N 3 

Money of customer with banker A 60 andN 2 
Onus of proof A 60 N 4 
Starting point A 60 N lO 

— Money bad and received, suit for A 62 and Notes 
—Money deposited A 62 N 17 

Money obtained by fraud A 62 N 14 

Money paid under mistake A 62 N 13 

Money wrongfully attached A 62 N 27 

Overpayment, suit to recover A 62 N 28 

Starting point A 62 and N 82 

Suit against agent A 62 N 9 

Suit by ward against guardian A 62 N 25 

Suit for accounts A 62 N 3 

Suit for damages A 62 N 4 

Suit for legacy A 62 N 16 

Suit for refund of assets wrongfully paid under 
S. 73, Civil P. C. A 62 N 26 
Suit to recover tax illegally collected A62N23 
Void agreement, money paid under A 61 N 11 
—Money lent, suit for A 57 and Notes 
Loan on pledge or mortgage A57 N3 
Money payable on demand A 59 andNl 
When lender has given cheque A 58 andNl 
—Money paid under protest in satisfaction of claim for 
arrears of revenue, suit to recover A 16 and N 1 

— Money payable to plaintiff for money paid for defen- 
dant A 61 and Notes 
Contribution , suit for A 61 N 1 0 
Deposit in Court A 61 N 3 
Onus of proof A 61 N 17 
Starting point A 61 N 16 
Suit by agent A 61 N 14 
— Mortgagee, suit by, to recover possession 

A 146 andNl 

—Movable property comprised in Hindu, Muhammadan 
or Buddhist endowment, suit to set aside sale of 

A48B 

— Movable property sold by trustee, depositary or 
pawnee, suit to recover A 48 A andNl 
—Mutual, open and current account, balance due on 

, _ , , A 85 and Notea 

Advance of loan and agency A 85 N 4 



TOPICAL 

LIMITATION ACT, 1908 — Mutual, open and 
current account, balance due on (contd.) 

Advance of loan and repayment A 85 N 3 
Casual or mistaken entries A 85 N 10 
Deposit and withdrawal of money A85N8 
Last item admitted or proved A 86 N 17 
Loan by each party A86N9 
Sale of goods A85N5to7 
Shifting balance A 85 N 12 
—New plea of limitation S 3 N 12 
— Object of Pre 

— Obstructing way or watercourse, suit for compensa- 
tion A 37 and Nl 
— Onus of proof S 3 N 33 

—Part payment or payment of interest S 20 and Notes 
Agent, by S20N13a, 14 
Agent duly authorised, by S 21 and Notes 
Amendment of 1942 S 20 N 2 
Article 75 and S. 20 S 20N29 
Barden of proof S20N28 
Co- judgment-debtor, by S 21 N 15 
Decree debt S20N24 
Distinction between Ss. 19, 20 and Art, 183 

S20N30 

Fresh period, computation of S 20N17 
Head of Muhammadan family, by S21N19 
Hindu trading family S 21 N 12 
Joint contractors S 21 and N 7 to 11 
Manager of Hindu joint family, by S 21 N 17 
Mpmager of Malabar tarwad, by S 21 N 18 
Mortgagee in possession S 20 N22, 23 
Partner, by S 21 and N 12 
Payment, meaning of S 20N 10 
Person liable to pay S20N12, 13 
Person under disability, agent of S 21 and 

N2to 5 

Pleader, by S20N15 
Receiver, by S20N16 
Writing S 20 N 18 to 20 
—Partition, suit for A 127 and Notes 
Exclusion A 127 N 8, 9 
Joint family property A 127 N 3 
Minor, suit by A 127 N 13 
Section 28 and Art. 127 A 127 N 14 
Starting point A 127 N 12 
Suit to re-open partition A 127 N 11 
—Partner, payment or acknowledgment by S 21 and 

N12 

—Pauper proceedings S 3 N 7 

—Penalty or forfeiture, suit for A 6 and Nl 

— Periodically recurring right, suit to establish 

A 131 and Notes 

— Personal decree, application for A 181 N 4 
— Person dispossessed by decree- holder or auction- 
purchaser, application by A 165 and Nl 
— Perversion of property, suit for A 32 and Notes 
— PlaintiS 

Defined S 2 (8) and Notes 
Hindu widow and reversioner S2 (8)N3 
Shebaits, trustees, hereditary officers S 2 (8)N 5 
Vendor and purchaser S 2 (8) N 6 
— Plea of limitation, if technical S 3 N 34 
— Policy of insurance, suit on A 86 
■—Policy of insurance, suit on — Voidable policy, suit to 
recover premia A 87 

— Possession of immovable vpropertv, suit for A 142; 

A 144 

Adverse possession: iSee— Adverse possession. 
Dispossession or discontinuance of possession 

A142 & 144N8 

Immovable property A 142 A 144 No, 6 
Possessory title, suit on A 142 & 144 NS 
Property comprised in order under Criminal P, 0. 
or Mamlatdars’ Courts Act A 47 and Notes 
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LIMITATION ACT, 1908 — Possession of im- 
movable property, suit for (conid.) 

Proprietary title, suit on A 142 & 144 N 4 
Starting point A 142 & 144 N 90 to 93 
— Pre-emption, suit for A 10 and Notes 
Burden of proof A ION 8 
Lis pendens A ION 11 
Parties A ION 10 
Plea in defence A ION 13 
Starting point A10N2to7 
— Price of goods sold and delivered, suit for A 52 and 

Notes 

Price to be paid for by bill of exchange A 54 
When payment is to be made after expiry of fixed 
period of credit A 53 and N 1 
—Price of trees or growing crops, suit for A 55 
— Price of work done for defendant A 56 andN 1 
— Privy Council — Enforcement of order of 

A 183 andN 6 

— Profits of immovable property wrongfully received, 
suit for A 109 and Notes 
Application for ascertainment of mesne profits 

A109N11 

Cestui que trust, suit by A 109 N 5 
Co-owners, suit between A 109 N 3 
Dispossession under decree or order subsequently 
set aside A 109 NS ^ 

Lessor and lessee, suit between A 109 N 7 
Minor, suit by A 109 N 9 

Mortgagor and usufructuary morigagee, suit 
between A 109 N 6 
Starting point A 109 andN 16 
— Promissory note 

Defined S2(9)andNl 

Given to third person to be delivered to payee aftei 
a certain event should happen A 76 andN 1 
Payable at a fixed time after date, suit on 

A 69 audNl 

Payable at fixed time after sight or after demand 

A72 andNl 

Payable by instalments A 74 and Nl 
Payable by instalments with default clause 

A 75 and Notes 

Payable on demand A 73 and Notes 

Writing restraining or postponing right to sue 

A 73 andNS 

Suit not expressly provided for A 80 and Notes 
— Property comprised in Hindu, Muhammadan or 
Buddhist endowment and transferred by manager 
— Suit to set aside transfer A 13 4 A, 134B and 

134G and Notes 

— Property conveyed during insanity, suit to recover 

A94 

— Public street or road, suit to recover possession by 
local auihority A146A and Notes 
— Ee-admission of appeal dismissed for want of pro- 
secution A 168 and N 1 

— Reason and object of law of limitation Pre N 1 
— Redemption, suit for A 148 and Notes 
Abandonment by mortgagor A 148 N 12 
Accession to mortgaged property A 148 N 16 
Article 148 and Art. 126 A 148 N 19 
Burden of proof A 148 N 22 
Efiect of bar of limitation A148N24 
Invalid foreclosure proceedings A148 N 5 
Invalid transfer of equity of ledemptlon 

A148NS 

Mortgagee aoquiring‘ property A 148 N 6 to 8 
Redeeming CO- mortgagor, position of A148N2 
Starting point A 148 N 18 
V oid mortgage A 1 48 N 9 

— Refund of legacy or distributed assets, suit for A 43 
— Refund of purchase- money, application for 

AISINIO 
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LIMITATION ACT, 1908 (conid.) 

— Ee-hearing of appeal heard ex parte A169 andNl 
— Eejection of plaint S 3 N 30 
— Hegcission of contract, suit for A 114 andN 1 
— Besistance or obstruction to delivery of poBsesBion, 
application complaining A 167 and N1 
— Bes judicata and plea of limitation S 3 K 14 
— Bestitution, application for A 181 N 5 
— .Beeumption or assessment of rent-free land ^ 

A 130 and Notes 

— Eevenue gale, suit to set aside A 12 andN 7 
—Eeversioner— Hindu or Muhammidan, suit for pos- 
session by A 141 and Notes 
Adverse possession A 141 N 12 to 15 
Civil death A 141 N 8 
Like suit A 141 N 2 
Onus of proof A 141 N 21 
Section 6 and Art. 141 A 141 N 19 
Starting point A141N21 
Suit involving declaration as to adoption A 141 

N16 

Transferee, suit by A 141 N 7 
— Beview application, restoration of A 160 
— Beview of judgment, application for A 173 andNl 
— Beview of judgment of Court of Small Causes A 161 
— Beview of judgment of High Court A 162 andNl 
—Beview on question of limitation S 3 N 38 
— Bevision on question of limitation S 3 N 37 
— Sale for arrears of revenue, suit to set aside 

A 12 andN 8 

—Sale of patni taluq, suit to set aside A 12 andN 9 
—Seaman’s wages, suit for A 101 
—Seduction of daughter or servant, suit for compensa- 
sation for loss of service A 26 

— Set- off and counter-claim — Limitation S3N23 

—Setting aside sale, suit for A 12 and Notes 
— Short title S 1 

—Single bond, where day is specified for payment 

A 66 and Notes 

- — Single bond where no day is specified for payment 

A 67 andNl 

Legal representative, suit against A 66 N 4 
Registered bond A 66 N 3 
—Slander, suit for compensation A 25 and N 1 
—Special or local law — Period prescribed by 

S 29 andN 4 

—Specific movable property, compensation for wrong- 
fully taking, injuring or detaining, suit for 

A 49 and Notes 

—Specific movable property lost or acquired by theft, 
etc., suit for A 48 and Notes 
— Specific movable property, suit for A 49 and Notes 
-—Specific movable property, suit for compensation for 
wrongfully taking or detaining A 48 and N7 
—Specific performance of contract, suit; for 

A 113 and Notes 

Award, suit to enforce A 113 N 4 
Defence to A 113 N 8 
Starting point A 113 andN 5 to 7 
Suit to enforce condition subsequent A 113 N3 
—Specific Belief Act, S. 9— Suit under A 3 andNl 
—Step in aid of execution A 182 andN 95 to 123 
—Substitution of legal representatives of defendant or 
respondent A 177 and Notes 

—Substitution of legal representatives of plaintifi or 
appellant A 176 andNl 
—Suit 

Defined S2 (10) andNl 
Institution after limitation S 3 and Notes 
Meaning of S3N3 
^ ithdrawal of suit S 3 N 29 
^uit for possession by mortgagee A 135 and Notes 
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LIMITATION ACT, 1908 (contd.) 

—Suit for possession by purchaser at private sale 

A 136 and Notes 

— Suit for possession by remainderman or reversioner 

A 140 and Notes 

—Suit for possession by landlord against tenant 

A 139 and Notes 

Determination of tenancy A 139 N 5a to 10 
Effect of bar A 139 Nil 
Encroachment by tenant A 139 N 19 
Permanent tenancy A 139 N 17 
Tenancy-at-will A 139 N 16 
Void lease A 139N18 

— Suit not otherwise provided for A 120 and Notes 
Award, suit to enforce A 120 N 47 
Claim suit A 120 N 12 
Declaration, suit for A 120 N 37 
Dissolution of marriage, suit for A 120N51 
Exclusive right of ‘Worship, suit to establish 

A 120N52 

Injunction, suit for A 120 N 16 

Partition, suit for A 120 N 43 

Possession of movable property A 120 N 18 

Pre-emption suit A120N11 

Record of Rights, declaration as to or correction of 

A 120 N 54 

Restitution of conjugal rights, suit for A120N50 
Starting point A 120 andN 2 
Suit for money under S. 68, T. P. Act A 120 N 66 
Trust, suit relating to A 120 N 3 to 10 
Will, suit to avoid A 120N26 
— Suit to alter or set aside decision or order of civil 
Court in proceeding other than suit A 13 andN 1 
—Suit under 0. 21. B. 103, Civil P. C, 

A 11 A and Notes 
Effect of not filing suit within one year A 1 IAN 9 
Order in proceedings under S. 47, Civil P. 0. 

A11AN2 

Order, without jurisdiction A 11AN6 
Starting point A 1 IAN 10 
—Summary suit A 5; A 64A (Bom) 

— Surety— Suit against co surety A 82 andN 1 
—Surety, suit against principal debtor A 81 and Notes 
Mortgage debt A 81N 6 

— Surplus collections by mortgagee, suit to recover 

A 105 andNl 

—Time barred olaim—Consent decree S 3 N 16 
— Trespass upon immovable property, suit for compen- 
sation A 39 and Notes 
Trespass A 39 N 3 to 7 
— Trustee 

Defined S 2 (11) 

Suit to make good out of estate loss caused by 
breach of trust A 98 and N 1 
—Trustee, suit against to follow trust property 

S 10 and Notes 

Assigns SION 15 

Benamidar S10N9 

Deposit of money S ION 12 

Deposit of specific movable property S ION 13 

Executor or administrator S 10 N 10 

Eorm of trust SION 5 

Hindu or Muhammadan endowment S ION 19 
Legal representative SION 14 
No limitation S 10 and N 1 
Obligation arising out of confidence S ION 7 
Parsi religious endowment S 10 N 20 
Persons entitled to benefit of S. 10 S ION 18 
Suit for account SION 17 
Trespassers, suit against S 10 N 21 
Trust for specific purpose S ION 4, 8 
Trustee by operation oi law S ION 22 
Tr ustee d e son tort S 10 N 1 1 
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LIMITATION ACT, 1908 — Trustee, suit against 
to follow trust property (contd,) 

‘Vested in trust’ S ION 2, 3 
^Unpaid purchase-money, suit for A 111 andNl 
— Value of trees cut by lessee, suit for A 108 andN 1 

— Wages of house-hold servant, artisan or labourer, suit 
for A 7 and Notes 
—Wages, suit for A 102 andN 1 
—Waiver of plea of limitation S 3 N 17 

—Ward, transfer of property by guardian, suit to set 
aside A 44 and Notes 

Assignee or legal representative suit by A44 N 6 
Burden of proof A44N8 
De facto guardian, transfer by A 44N5 
—Waste, suit to restrain A 41 andNl 
— Wrongful seizure of movable property under legal 
process, suit for compensation A 29 and Notes 

LIMITATION (WAR CONDITIONS) ORDI- 
NANCE, 1945 

— Enemy subject, defined S 2 
— Enemy territory, defined S 2 
— Short title, extent and commencement S 1 
—Suspension of limitation for suits in certain cireum- 
stanees S 3 

LIQUIDATION 

See : (1) Companies Act, 1913, 

(2) Insurance Act, 1938, S. 33. 

LIS PENDENS 

Bee \ T. P. Act, 1882, S. 52. 

LIVE-STOCK IMPORTATION ACT, 1898 
— Extent of SI 

—Infectious or contagious disorders, defined S 2 (a) 
—Live-stock, defined S 2 (b) 

—Object ot Pre 

—Protection to persons acting under the Act S 5 
—Regulation of importation of live-stock S 3 
— Rules, power to make S 4 
— Short^title S 1 

LOCAL AUTHORITIES LOANS ACT, 1914 

— Borrowing powers of local authorities Ss 3, 7 

—Definitions S 2 

— Existing loans S 8 

—Extent of SI 

—Funds, defined S2 

—Local authority, defined S 2 

— Recovery of loans S 5 

— Rules, power to make S 4 

— Short term bills S 6 

— Short title S 1 

—Work, defined S2 

LOCAL AUTHORITIES PENSIONS AND 
GRATUITIES ACT, 1919 
—Object of Pre 
—Officer, defined S 2 

—Power to grant extraordinary pensions and gratuities 

S3 

—Procedure S 5 

— Provision as to pensions and gratuities S 4 
— Short title and extent S 1 
LOCAL INSPECTION 

Bee : (1) Civil P. O.,1908, 0. 18, iR, 18 

(2) Criminal P. 0., 1898, Ss. 293, 539B 

LOTTERY 

Bee : (1) Contract Act, 1872, S. 30 
(2) Penal Code, 1860, S. 294A 


LUNACY 

—Relevant provisions 

Ail Force Act, 1932, S. 109 (Provision where 
accused is a lunatic); S. 128 (Property of a 
lunatic) 

Army Act, 1911 S. 103 A (Provision where accused 
is lunatic); S. 116 (Property of lunatic) 

Civil P. C , 1908, 0. 32 (Suit by or against person 
of unsound mind) 

Contract Act, 1872, S, 11 (Competency to oontraet)r 
S. 68 (Claim for necessaries supplied to a lunatic) 
Criminal P. C., 1898, Ch. 34 (Ss. 464 to 475) (Pro- 
cedure where accused is lunatic) 

Divorce Act, 1869, S. 48 (Suit under the Act on 
behalf of lunatic) 

Government Savings Banks Act, 1873, S. 12 (Pay- 
ment of deposits belonging to lunatics) 

Limitation Act, 1908, Ss. 6 and 7 (Insanity a legal 
disability) 

Lunacy Act, 1912 

Navy (Discipline) Act, 1934, Sch. I, S. 68 (Insane 
accused) 

Penal Code, 1860, S. 84 (Act of person of unsound 
mind) 

Power-of-attorney Act, 1882, S. 3 (Payment by 
attorney under power where donor of power had 
become lunatic) 

Prisoners Act, 1900, S. 30 (Lunatic prisoners how 
to be dealt with) 

Securities Act, 1920, S. 20 (Securities held by 
lunatic) 

Trustee Act, 1866, Ss. 4 to 6 (Power of High Court 
to convey estates of lunatic trustees and mort- 
gagees) 

LUNACY ACT, 1912 
— Amendment of order or certificate S 27 
— Appeals SS3 andNl 
— Application for reception order S 5 
By whom to be presented S 6 
Consideration of S 9 
Cost of maintenance Sll 
Detention of lunatic pendiug inquiry S 8 
Lunatics from foreign States S IIB 
Order on S 10 
Procedure S 7 

Substitute for person making application S llA 
Willingness of person in charge of asylum S 11 
— Asylum, defined S 3 (1) 

— Asylums outside province S 22 
— Authority for reception S 20 
— Bonds, provision as to S 94 
— Cessation of lunacy S 82 
—Collector, management by Ss 69, 70 
— Commissioner of Police, powers of S 17 
— Cost of maintenance 
Defined S 3 (2) 

Fixation of S 89A 

Incidence of, when payable by Government S 89B 
Order for payment S 26 
Order for payment out of estate Ss 88, 89 
Payment by Government S 86 
Saving of liability of relatives S 90 
— Court of Wards — Assumption of management by 

S3 55, 68 

— Court outside British India, warrant and order of 

S98 

— Criminal lunatic 
Defined S 3 (4) 

Detention and reception of S 24 
Inspection of S 30 
— Custody of lunatic S 67 

—Detention of lunatic pending medical report S 16 
—Detention pending removal to asylum S 23 
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lunacy act, 1912 (contd,) 

Dlgeharge of lunatic S32 

Order by visitors S 31 
Person found not to be of unsound mind ^ 
Undertaking by relative -Ss 33, 33A (Bom) 
—District Court, defined S 3 (3) 

—District Court, power to institute inquisition 

B 62 and oS 1 

— Escape from asylum S 36 
—Establishment of asylums Ss 84 to Sj 

European lunatic soldier, sailor or airman S 12 

— Extent of 8 1 

—Forms S 96 
— Guardian of person 

Appointment of S 71 andK 1 
Duties of S 74 
Legal heir as S 72 
Bemovai of S 80 
Remuneration S 73 
—Improper reception or detention B 93 
—Inquisition 

Application S 63 
Finding S 65 

Regulation of proceedings S 64 
Subordinate Court, by S66 
— Inventory and annual accounts S76; S77 
—Lunatic, defined S 3 (6) andN 1 
Lunatic from outside British India— Buies for recep- 
tion of S 99 

— Lunatic not under pioper care — Beception order 

B15 

— Lunatic not under proper care — Eeport to Magistrate 

B13 

— Lunatic wandering at large— Power to arrest B 13 
—Magistrate, defined 8 3 (6) 

—Management of estate S 67 
— Manager of estate 

Appointment of S 71 andN 1 
Powers of B75andNl 
Refusal to deliver accounts S SI 
Removal of 8 80 
Remuneration S 73 
— Medical certificate B 18 
— Medical examination, time and manner of 8 19 
— Medical officer, defined S 3 (7) 

— Medical practitioner, defined S 3 (8) 

—Orders under repealed Acts S 100 
— Payment of sums into public treasury S78 
—Pension of lunatic S 95 
— Presidency* towns, proceedings in Ch IV 
Cessation of lunacy S 60 
Custody of lunatic S 46 
‘Disposal of lunatic’s property Ss 49 to 54 
Inquisition S 38 and N 1 
Inquisition— Application for S 39 
Inquisition — Attendance and examination of 
lunatic Sa 41, 42 

Inquisition— Delegation of Ss 43, 44, 45 
Inquisition— Time and place 8 40 
Jurisdiction S37 

Management of lunatic’s property S 46 
Manager of estate, powers of S 47 
Power to apply property for maintenance 

Ss 56, 69 

Power to make orders concerning any matter con- 
nected with lunacy S 48 
Buies, power to make S 61 
Stock belonging to lunatic, transfer of Ss 67, 58 
— Protection to persons acting under the Act S 97 
— Ranchi European Mental Hospital S lOOA 
— Reception after inquisition S 25 
—Reception of persons in asylum S 4 andN 1 
—Reception order, defined S 3 (10) 


Reception order — Forwarding copy to person in 

charge of asylum B 21 
—Relative, defined B 3 (11) and X 2 

Relative — Right to sue for accounts B 79 

— Removal of lunatics S 35 
—Rule, defined B3 (12) 

Buies, power to make Bs 91, 92 

— Bavingd B 2 
— Bhoit title Si 

—Temporary release S33A (Mad,, Bind) 

—Visitors 

Appointment of S 2S 
Monthly inspection by S29 
— Wandering and dangerous lunatic— Reception order 

B li 

Application of money found on person of B87 

MAINTENANCE ORDERS ENFORCEMENT 
ACT, 1921 

— Confirmation of maintenance orders B 7 
—Court of summary jurisdiction defined B 2 
— Definitions B 2 

— Dependants, defined B 2 

— Depositions taken in reciprocating territory, use of 

Bli 

Enforcement of maintenance ordeis B 8 
. Extent of B 1 

— Maintenance order, defined B 2 
— Object of Pre 

I’ayment of charges for maintenance B9 

— Proof of documents signed by officers of Court S 10 

— Proper authority, defined B 2 

— Trovisional orders, power to make S 6 
— Reciprocal arrangements S 3 

— Reciprocating authority, defined B 2 
— Registration of maintenance orders B I 

-Buie?, power to make S 12 
— Short title B 1 

— Transmission of orders made in British India S 5 

MAINTENANCE ORDERS (FACILITIES FOR 
ENFORCEMENT) ACT, 1920 (10 & 11 Geo. V, 
c. 33) 

— Applicability to Ireland B 11 
—Confirmation of orders B 4 
— Dependants, defined B 10 
— Depositions, use of as evidence B 9 

— Enforcement of Dominion Maintenance Orders B1 
—Extent of B 12 

— Maintenance order, defined B 10 
— Mode of enforcing orders B G 

—Proof of documents B 8 
—Provisional orders B 3 

—Regulations, for facilitating commumeations between 
Courts B 5 
—Short title H 13 

—Summary Jurisdiction Act.«, applicability of 8 7 
— Transmission of maintenance orders B 2 

MAJORITY ACT, 1875 
—Adoption, matters relating to B 2 and N 5 
— Age of majority B 3 and Notes 

—Age of majority, how computed B 4 
— Commencement and operation 8 1 
— Divorce, matters relating to S 2 and N 3 
—Dower, matters relating to B 2 and N 4 , 

—Local extent S 1 

— Marriage, matters relating to S 2 and N 2 
—Object of Pre 
— Religious rites S 2 
—Savings S 2 
— Short title B 1 
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MALABAR WAR-KNIVES ACT, 1854 
— Possession or purchase of war-knives S 2 
“-Search for war- knives S 3 
—War-knives, prohibition of use of S 2 

MANAGING AGENTS 

See : Companies Act, 1913, Ss. 87- A to 87-1 
MANDAMUS 

See : Specific Belief Act, 1877, S, 45 
MANDATORY INJUNCTION 
See : Specific Relief Act, 1877, S. 55 

MANOEUVRES, FIELD FIRING AND ARTIL- 
LERY PRACTICE ACT, 1938 
— Compensation for damage caused by field firing and 
artillery practice S 1 1 

—Compensation for damage caused hy manoeuvres S 5 

— Duty of officer commanding to repair damage S 4 

— Extent of SI 

—Field firing, defined S 8 

— Mode of assessing compensation S 6 

— Notified area, defined S 8 

—Object of Pre 

— Obstfuotion or interference with manoeuvres S 7 
— Ofiences Ss 7, 12 

— Power exercisable for purposes of field firing and 
artillery practice S 10 

— Powers exercisable for purposes of manoeuvres S 3 
—Power to authorise field firing and artillery practice 

S9 

— Power to authorise manoeuvres S 2 
—Rules, power to make S 13 
—Short title S 1 

MARRIAGE 
— Eelbvant provisions 

Anand Marriage Act, 1909 
Arya Marriage Validation Act, 1937 
Bangalore Marriages Validating Act, 1936 
Births, Deaths and Marriages Registration Act, 1886 
Child Marriage Restraint Act, 1929 
Christian Marriage Act, 1872 
Contract Act, 1872, S 23 N 16 
Dissolution of Muslim Marriages Act, 1939 
Divorce Act, 1869 
Dower Act, 1839 
Foreign Marriage Act, 1903 
Hindu Marriage Disabilities Removal Act, 1946 
Hindu Widows’ Re-marriage Act, 1856 
Indian and Colonial Divorce Jurisdiction Act, 1926 
Indian and Colonial Divorce Jurisdiction Act, 1940 
Marriage Validation Act, 1892 
Matrimonial Causes (War Marriages) Act, 1948 
Native Converts* Marriage Dissolution Act, 1866 
Parsi Marriage and Divorce Act, 1936 
Secunderabad Marriage Validating Ordinance, 1945 
Special Marriage Act, 1872 
Succession Act, 1923, S. 15 (Domicile, effect of 
marriage of woman) ; S. 69 (Revocation of will by 
marriage) ; Part III (Marriage) 

MARRIAGE VALIDATION ACT, 1892 
—Applicability of S 5 
— Irregular marriages, validation of S3 
— Native Christian, defined S 2 
— Object of Pre 

— Penalty for solemnising irlregular marriages S 6 
—Validation of records S 4 

MARRIED WOMAN 
—Relevant provisions 

Conveyance of Land Act, 1854 
Government Savings Banks Act, 1873, S» 13 
(Deposit belonging to manied woman) 
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MARRIED WOMAN — Relevant provisions 
(contd.) 

Hindu Married Women’s Right to Separate Resi- 
dence and Maintenance Act, 1946 
Insurance Act, 1938, S. 39 (Nomination by policy- 
holder of policy of life insurance) 

Married Women’s Property Act, 1874 
Powers-of Attorney Act, 1882, S. 5 (Power-of- 
attorney of married woman) 

Succession Act, 1925, S. 16 (Wife’s domicile) 

MARRIED WOMEN’S PROPERTY ACT, 1874 
— Applicability of S 2 andN 1 

— Breach of trust or devastation by wife, liability of 
husband S 10 
— Extent of S 2 

— Husband’s liability for wife’s ante- nuptial debts S 9 
—Insurance by husDand for benefit of wife S 6 and N 1 
— Legal proceedings by or against married woman 

S7andNl 

— Object of Pre andN 1 

— Post-nuptial debts, liability of wife S 8 and N 1 
— Power to efiect policy of insurance S 5 
— Short title S 1 

— Wages and earnings of married woman S 4 
MARSHALLING 

See : T. P. Act, 1882, S. 81 

MARTIAL LAW (INDEMNITY) ORDINANCE, 
1943 

— Application of sections 6 and 7 to certain trials S8 
— Confirmation and eontmuanea of sentences S 7 
—Confirmation of orders for seizure or destruction of 
property S 5 
— Definitions S 2 
— Indemnity for certain Acts S3 
— Martial law, defined S 2 
—Martial law period, defined S 2 
—Object of Pre 

— Sanction for institution of legal proceedings S 4 
— Saving S 9 

— Short title, extent and commencement S 1 
— Validity of sentences S 6 

MATRIMONIAL CAUSES (WAR MARRIAGES) 
ACT, 1948 

— Application of the Act S 3 
— High Court, defined S 2 
— Marriage, defined S 2 
—Object of Pre 

— Recognition of decrees and orders made in United 
Kingdom S 6 
— Rules, power to make S 7 
—Saving S 5 

— Short title and extent S 1 

— Temporary extension of the jurisdiction of High 
Court S 4 

— War period, defined S 2 
MEASURES OF LENGTH ACT, 1889 
—Certified measures, where to be kept S 7 
— Commencement of SI 
— Extent of SI 

— Inspection of certified measures S 6 

—Measure for determining length of standard yard S 3 

—Presumption of accuracy of certified measures S 5 

—Standard foot and inch S 4 

— Standard yard S 2 

—Title S 1 

MEDICAL COUNCIL ACT, 1933 
—British Indian University, defined S 2(a) 
—Commencement of SI 
— Commissions of inquiry S 20 
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MEDICAL COUNCIL ACT, 1933 (contdj 

—Committees of CouncU S 9 
— Constitution and composition of Council S 3 
—CouncU, defined S 2 (b) 

—Definitions S 2 

—Executive Committee S 10 

—Extent of SI 

—Incorporation of Council S 6 

—Information as to courses of study and examinations 

S16 

—Information to be supplied by Council S 19 
—Inspection of examinations S 16 
— Medical institution, defined S 2 (c) 

—Medicine, defined S 2 id) 

— Meetings of Council S 8 
— Mode of election S 4 

— Nominations and elections, restrictions on S 5 
—Non-Indian qualifications S 12 
—Object of Pre 
—Officers of Council S 9 

— Permanent arrangement for modifying second sche- 
dule S 14 

—Provincial Medical Council, defined S 2 (e) 
—Provincial Medical Register, defined S 2 (f) 
—Regulation, defined S 2 (h) 

—Recognition of medical qualifications S 11 
—Regulations, power to make S 18 
—Recognised medical qualification, defined S 2 (g) 

— Servants of CouncU S 9 
—Short title S 1 
— Term of office S 7 

— Transitory arrangements S 13 | 

— Visitors at examinations S 16A 
—Withdrawal of recognition S 17 

MEDICAL DEGREES ACT, 1916 
—Cognizance of ofiences S 7 
—Falsely assuming or using medical titles 

S6;S6A (Mad) 

—Jurisdiction of Magistrates S8 
— Object of Pre 
—Right to confer degrees S 3 
—Short title S 1 

— Unauthorised conferment of degrees, prohibition of 

Ss 4, Sand N1 

— Western medical science, defined S 2 
MEDICAL DIPLOMAS ACT, 1939 

—Diploma, defined S 2 

— Exclusion from practising medicine Ss 3, 4 

—Extent of SI 

— Object of Pre 

— Short title S 1 

—United Kingdom, defined S 2 

MEDICAL WITNESS 

See : (1) Criminal P. C., 1898, S. 509. 

(2) Evidence Act, 1872, S. 45. 

MEMORANDUM OF ASSOCIATION 
See: Companies Act, 1913, Ss. 5 to 12. 

MERCHANDISE MARKS ACT, 1889 

See also (i) General Convention Implementing 
Act, 1936. 

(2) Khaddar Name Protection Act, 1934. 

(3) Penal Code, 1860, Ss. 478 to 489, 

(4) Sea Customs Act, 1878, Ss, 18 to 19 A. 

(5) Trade Marks Act, 1940. 

—Abetment of ofience S 22 

-“Application of trade descriptions S 5 and N 1 

—Commencement of SI 
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MERCHANDISE MARKS ACT, 1889 (conid.) 

—Costs of defence or prosecution S 14 
— Definitions S 2 andN 1 

— Evidence of origin of goods imported by sea b 13 
— Extent of SI 
—False trade description 
Defined S 2 

Penalty for applying S 6 andN 1 
Penalty for selling goods S 7 and N 1 
Supplementary provisions S 4 andN 1 
— Forfeiture of goods S 9 
— Goods, defined S 2 
— Indication of origin S 12A 

— Information as to commission of ofiences S 21 
— Instructions as to administration of the Act S 16 
— Limitation for prosecution S 15 andNl 
—Mark, defined S 2 

— Marked goods, implied warranty on sale S 17 

— Name, defined S 2 

— Object of Pre 

— Piece goods, defined S 19 

—Sampling, determination of character of goods by 

S20 

— Savings S 18 

— Stamping of piece-goods and yarn S 12 
—Title S 1 

— Trade description, defined S 2 
— Trade mark, defined S 2 
— Unintentional contravention of law S 8 

MERCHANT SEAMEN (LITIGATION) ACT, 
1946 

— Agreement, defined S 2 (a) 

— Certification by collector S 4 
—Commencement of Si 
— Computation of limitation S 8 

— Court, defined S 2 (b) 

— Extent of SI 
— Limitation Act, 1908, S. 5 
Applicability of S 7 
— Master, defined S 2 (c) 

— Notice in case of unrepresented seaman S 5 
—Object of Pre 

— Particulars to be given in plaint, application or ap- 
peal against serving seaman S 3 
— Postponement of proceedings S 8 

— Proceedings, defined S 2 (e) 

— Reference to shipping master S 9 
— Rules, power to make S 10 
— Seaman, defined S 2 (f) 

— Setting aside decree or order passed against serving 
seaman S 7 

— Shipping master, defined S 2 (g) 

—Short title S 1 

MERCHANT SHIPPING ACT, 1923 
See also under SHIPPING 
— Absence without leave S 100 
— Agreement with crew S 2? 

Alteration in S 37 
Certificate as to Ss 34, 35 
Changes in the crew S 33 
Copy of S 36 
Foreign-going ship S 30 
Form and contents S 28 
Home-trade ship S 32 
Particulars as to loadUines S 224D 
Renewal of S31 

Single seaman, agreement with S 29 
— Applicability of S 5 
— Apprentices Act, applicability of S 23 
— Assignment or sale of salvage payable to seaman 

S93 
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MERCHANT SHIPPING ACT, 1923 (contd.) 

— Oertifioates of eompetenoy S 11 
Examination S 15 
Form of S 18 
Grades of S 14 
Grant of S 16 
Loss of S 20 
Naval officers S 17 

Officer when deemed duly certificated S 12 
Penalty for serving without certificate S 13 
Production of S 22 
Record of S 19 
Rules as to S21 

— Certificates, rules as to S 245 (j) 

— Change of master during voyage S 118 
—Chief Customs- Officer, defined S 149 
— Children, employment of S 37B 
—Coasting-ship, defined S 37A 
— Compensation to seamen S 61 
— Complaint, facilities for making S 92 
— Court of survey S 268 

Powers and procedure S 269 
Rules as to S270 

— Dangers to navigation, duty to report S 2450 
— Debt exceeding three rupees, recovery from seaman 

S94 

— Deceased seaman, property of Ss 66 to 70 
— Definitions S 2 
— Desertion S 100 

Application of wages forfeited S 109 
Ascertainment of amount of forfeiture S 111 
Conveyance of deserter S 101 
Decision of questions of forfeiture S 110 
Entries and certificates of desertions abroad 

S107 

Facilities for proving S 108 
Penalty for enticing S 113 
Penalty for harbouring deserters S 114 
Power of Court to order offender to be taken on 
board S 102 
Report of S 106 

— Detention of ship, enforcing of S 284 
— Detention of ship not properly provided with lights, 
etc. S 216 

— Discharge of seamen S 42 
Certificate S 43 
Certificate as to work S 43A 
—Discharge or leaving behind seamen not shipped in 
British India S 119 
— Distressed seamen 

Claim for payment of subsistence and passage 
given to S78 

Duty of master of British ship to convey, etc. 

S77 

Evidence of distress and expenses incurred S 83 
Mode of recovering wages and expenses 

Sa 80 to 82 

Recovery of wages S 72 
Relief of Ss7l, 73, 74 
Rules as to S 84 
Sending home Ss 75, 76 
Wages and expenses to be charge on ship S 79 
—Effects, defined S 2 
— Exemption certificate S 245E 

Duration of S 245F 
Proceeding without S 245H 
—Explosions, investigation into S 267 
— Fine, application of S 288 
— Foreign certificates, recognition of S 245-1 
—Foreign-going ship, defined S 2 
—Foreign Government, issue of certificate by S 245L 
—Foreign ship, detention of S 245M 
—Grain cargo Ss 225, 226 
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MERCHANT SHIPPING ACT, 1923 (contd.) 

—Helm orders, method of giving S 245 N 
— Home-trade ship, defined S 2 
— Imprisonment of seaman not shipped in British 
India Ss 116, 117 
—Jurisdiction of Magistrates S 281 
— Laskar — Engagement by master of foreign ship 

S38 

— Levy of wages by distress of moveables S 285 
—Levy of wages by distress of ship S 286 
— Licence to supply seamen Ss 24 to 26 
— Life-saving appliances Ss 2 16 A, 216B 
—Lights and fog-signals, inspectors of S 214 
—Load-lines 

Certificate as to Ss 224 to 224C 

Exemption from provisions S218 

Inspection of ships S 223 

Marking of deck line and load-Hne S 220 

Offences relating to marks S 222 

Operation of provisions relating to S 217 

Rules as to S 219 

Ship not registered in British India 

Ss 224E to S 224L 

Submersion of S 221 
Submersion of sub-division of Ss 227, 228 
— Local certificates, power to issue S 259 
— Lodging of seamen Ss 95 to 98 
— Master, defined S 2 
—Merchant Shipping Acts, meaning of S 2 
— Misconduct endangering life or ship S 99 
—Native seamen, engagement by master of foreign 
ship Ss 38 to 41 
—Notice of deficiency S215 
—Object of Pre 

— Offences against discipline Ss 103, 104 
Entry in official log S 105 
—Official logs S 120 

Delivery to shipping master S 123 
Entries in S 121 
Offences relating to S 122 
Transfer or loss of ship S 124 
— Passenger, defined S 2 
—Passenger-steamer, defined S 2 
— Payment of fines imposed S 112 
—Pilgrim ships 

Aden, ship to touch at S 203 

Additional pilgrims at intermediate place S 193 

Appointment of officers S 173' 

Authority to institute proceedings S 172 

Bond before port-clearance S 205 

Certificates necessary Ss 153 to 158 

Deaths on voyage S 197 

Delay in sailing S 2090 

Discretion to grant certificate S 160 

Excessive number of passengers S 167 

Exhibition of certificate S 161 

Failure to exhibit certificate S 164 

Failure to supply prescribed provisions S 186 

Fraudulent alteration in ship S 165 

Hospital accommodation S 195 

Information to ports of embarkation and discharge 

S170 

Landing in contravention of contract ’ S 168 
Meaning of S 149 

Medical inspection of pilgrims Ss 206 to 208 
Medical officers and attendants Ss 201, 202 
Notice of day of sailing S 151 
Notice of sailing S 209B 
Opposing entry or inspection S 163 
Penalties Ss 211, 212 
Pilgrims’ baggage S 194 
Pilgrim, defined S 149 
) Place of departure and arrival S 150 
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MERCHANT SHIPPING ACT, 1923 Pilgrim , 
ships ( contd,) ' 

Power to enter and inspect S 152 
Propelled by machinery S 200 
Refund of deposits and passage-money S 2080 
Report of Consul S 171 
Return passages Ss 208 A, 209 A 
Rules, as to S213 
Sanitary taxes S 210 

Ship unlawfully departing or receiving passengers 

S162 

Space for pilgrims S 198 
Statement concerning passengers Ss 196, 199 
Substitution of ships S 209D 
Survey of ship S 159 
Tickets S 208B 
Tonnage and power S 200 
Unclaimed deposits and passage-money S 209 
Voyage in contravention of contract S 169 
—Place of trial S 282 

— Procedure when witness cannot be produced S 283 
—Property of deceased seaman — Custody and disposal 
of Ss 66 to 70 

— Protection -to persons acting under the Act S 295 
— Provisions, health and accommodation Ss 85 to 91 
Accommodation for seamen S 90 
Allowance for short or bad provisions S 86 
Complaints as to provisions or water S 85 
Expenses of medical attendance S 89 
Inspection of S 91 
Medicines S 87 

Weights and measures on board S 88 
—Public servants S 280 
— Public ships, exemption of S 4 
—Qualified safety certificates S 2450 
Duration of S 245E 
Proceeding without S 246H 
—Removal of master S 265 
— Rules S 294 
—Safety certificate S 245C 
. Duration of S 245E 
Issue of, to foreign ships S 245G 
Proceeding without S 245H 
—Safety, provisions as to Part V 
—Safety Radio- telegraphy certificate S245D 
Duration of S 245E 
Eoreign ships S 245G 
Proceeding wijihout S 245H 
—Scientific referees, reference to S271 
— Sea-man, defined S 2 
—Ship surveyors 

Person not to act unless qualified S 291, 292 
Powers of B 293 
Qualifications S 290 
—Shipping casualties S 246 

Accused persons, hearing of S 252 
Application for investigation S 248 
Assessors S 254 
Commitment for trial S 256 
Court empowered to investigate S 249 
Powers of Cohrt S 250, 253 ; S 255 
Power to direct investigation S 251 
Report by Courts S 257 
Report of S 247 
—Shipping, masters 
Business of S 8 
Pees S 9 

Prohibition to take remuneration other than fees 
. . SIO 

Shipping* master powers of S 289 
—Shipping offices 8 6 

Custom house office, use as B 7 
—Ships propelled by electricity or other mechanical 
power B 3 


MERCHANT SHIPPING ACT, 1923 (conidj 

^Short title and commencement S 1 
— Signal of distress, duty to render assistance S 245P 
— Signalling lamps S 245A 
—Signals, rules as to B 245Q 
— Steam-ship, defined 8 2 
—Stowaways S 115 
— Survey of passenger ships Part III 
Affixing of certificate B 142 
Alteration in steam- ship after survey B 1S9A 
Cancellation or suspension of certificate B 139 
Certificate of partial survey S 144 
Certificate of survey S 125 
Dangerous cargo B 143A 
Declaration of surveyor S 134, 135 
Delivery of expired or cancelled certificate S 140 
Detention of ship B 128 
Division of duties S 133 
Duration of certificate B 138 
Exemption B 126 
Fees in respect of B 131 
Foreign certificate B 144 

Grant of certificate by Central Government B 136 

Number of surveyors B 132 

Ofiences relating to certificate S 143 

Ports of survey S 129 

Powers of survey S 130 

Production of certificate before clearance S 127 

Rules as to S 145 

Safety of life, rules as to S 145A 

Second survey S 137 

Surveyors S 129 

— Suspension and cancellation of cectifioates 

Ss 268. 260 

Delivery of cancelled or suspended certificate 

S266 

Power of Court of investigation or inquiry S 264 
Report to Board of Trade S 262 
Revocation of S 263 
— Timber cargo S 224M 
— Unberthed passenger ships Part IV 

Additional passengers at intermediate place 

Ss 177, 182 

Application of Part IV S 147 

Appointment of officers S 173 

Authority to institute proceedings S 172 

Bringing passengers from foreign port B 190 

Deaths on voyage Ss 178, 181 

Definitions S 149 

Disoretion^to grant certificate S 160 

Excessive number of passengers S 167 

Exemption S 148 

Exhibition of certificate S 161 

Failure to exhibit certificate S 164 

Failure to supply prescribed provisions S 166 

Fraudulent alteration in ship S 165 

Information to porta of embarkation and discharge 

S170 

Landing at place other than destination B 168 

Long and short voyages, declaration as to S 175 

Long voyage, defined S 174 

Meaning of S 149 

Medical officer S 184 

Notice of day of sailing S 151 

Opposing entry or inspection S 163 

Place of departure and arrival S 150 

Power to enter and inspect S 162 

Report of Consul S 171 

Buies as to S 191 

Seasons of fair and foul weather, declaration as to« 

S175 

Ship to be propelled by machinery S 183 
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MERCHANT SHIPPING ACT, 1923 '—Unberthed 
passenger ships (contd^) 

Ship unlawfully departing or receiving passengers 

S162 

Short voyage, defined S 174 
Space for passengers Ss 176, 179, 192 
Statements concerning passengers Ss 180, 189 
Survey of ship S 159 
Unberthed passenger, defined S 149 
Voyage in contravention of contract S 169 
^Unsafe ship, detention of S 232 

Costs of detention and survey S 235 
Delegation of powers to Port Commissioners S 239 
Foreign ship S 238 
Liability of ship-owner S 234 
Recovery of costs from complainant S 237 
Security for costs from complainant S236 
Wrongful detention— Liability of Central Govern- 
ment lor costs and damages S 233 
- — XJnsea worthy ship 
Defined S 230 

Obligation of owner to crew S 231 
Penalty for sending S 229 
— Voyage, defined S 149 
— Wages 

Account, duty of master to deliver S 44 
Advance and allotment Ss 62 to 54 
Assignment or sale of S 52 
Attachment of S 62 

Cost of procuiing conviction, deduction from S 60 
Decision by shipping master S 49 
Deductions from S 45 
Defined S 2 

Forfeiture of right to recover S 56 
Freight, wages not to depend on B 57 
Master, remedies of S 65 
Payment of S 46 

Power to require production of ships papers S 50 
Rate of exchange S 51 

Refusal to work or imprisonment— Wages not to 
accrue during S 59 
Right to S 55 

Settlement of S 48 | 

Ship-wrecked lascars or native seamen S 58A 
Suit for S 64 

Summary proceedings for S63 and N1 
Termination of service by wreck or illness S 58 
Time for payment S 47 
—Wireless direction-finding apparatus S 242A 
— Wireless telegraph log S 242 B 
— Wireless telegraphy 

Requirement as to S 242 
Rules as to S 245 

Ship not registered in British India S 244 
— Wireless telegraphy inspectors S 243 
— Wreck and salvage Part VII 

Application of sale proceeds S 278 

Notice by receiver S 276 

Per&on finding wreck, rules to be observed by 

S274 

Receiver, appoinment of S 273 
Sale of wreck S 277 
Salvage, right to S 275 
Savings S279 
Wreck, defined S 272 
—Young lascar, defined S 37A 
—Young person 
Defined S 37A 

Engagement as trimmer or stoker S 37G 

False representation by parent or guardian S 37G 

List or register of S 37B 

Medical examination of B 37D 

OSences relating to employment of S 37F to 371 

Rules as to S 37J 
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MESNE PROFITS 

See : (1) Civil P. 0., 1908, S. 2 (12); 0. 20 R, 12 
(2) Mesne profits and Improvements Act, 1855 

MESNE PROFITS AND IMPROVEMENTS 
ACT, 1855 

—Cases to which only the Act to apply S 3 
—Object of Pre 

—Rent bona fide paid to holder under defective title 

SI 

—Value of improvements made by bona fide holder 
under defective title S 2 

METAL TOKENS ACT, 1889 
—Cognizance of offences S 5 
—Issue, defined S 2 

—Making of pieces of metal to be used as money S 3 
—Object of Pre 

— Penalty for import of metal tokens S 6 
— Receipt of piece of metal as coin S 8 
—Title and extent S 1 

— Unlawful making, issue or possession of metal tokens 

S 4 

MICA MINES LABOUR WELFARE FUND 
ACT, 1946 

— Advisory Committees S 4 
—Appointment and powers of officers S 5 
— Imposition and collection of cess B 2 
—Labour Welfare Fund S 3 
— Object of Pre 
—Rules, power to make S 6 
— Short title and extent S 1 

MILITARY See under ARMY 

MILITARY ^NURSING SERVICES (INDIA) 
ORDINANCE, 1943 
—Arms Act, applicability of S 9 
— Army Act, applicability of S 9 
—Constitution of military nursing services S 3 
—Definitions S 2 
— Dismissal from service S 7 
— Eligibility for appointment S 6 
— Liability of service S 4 
—Liability to undergo training and perform duties 

BE 

—Object of Pre 

—Rank of members B 5 

—Regulations, power to make S 11 

— Rules, power to make S 10 

— Short title, application and commencement B 1 

MINES 

—Relevant provisions 

Goal Grading Board Act, 1925 
Goal Mines Labour Welfare Fund Act, 1947 
Coal Mines Safety (Stowing) Act, 1939 
Land Acquisition (Mines) Act, 1885 
Mines Act, 1923 

Mines Maternity Benefit Act, 1941 
MINES ACT, 1923 
— Accident 

Failure to give notice S 38 
Inquiry into S 21 
Notice of S20 
— Agent 

Defined S 3 (a) 

Duties and responsibilities of S 16 
— Alteration or rescission of orders S 47 
— Bye* laws S 32 
—Chief Inspector 

Appointment of S 4 
Defined S 3 (b) 
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MINES ACT, 1923 (contd,) 


TOPICAL INDEX 


—Child, defined S 3 (c) 

— Children, employment of S 26 
—Cognizance of ofiences S 43 
—Commencement of Si 
— Committees S 11 

Beport, publication of S 22 
—Confidential, information to be kept S 9 
—Conservancy S 17 

— Contravention of law with dangerous results S 40 
—Contravention of provisions regarding employment 

S37 

—Crown mines S 48 
—Dangerous employment S 19 
— Day, defined S 3 (oc) 

—Definitions S 3 
—Disobedience of orders S 39 
—Dispute as to age S 27 
—District Magistrate, defined S 3 (occ) 

—Employed in a mine, meaning of S3 (d) 

— Exemption from operation of Act S 48 
—Exemption from prohibition against employment 

S23 

— Extent of Si 
— Falsification of records S 35 
—Hours of work S 22B, 22C 
—Inspector 

Appointment of S 4 
Defined S 3 (e) 

District Magistrate S 4 
Facilities to S 8 
Functions of S 5 
—Manager of mines S lo 
Duties of S 16 
— Medical appliances S 18 
—Mines, defined S 3 (f) 

— Mining Board S 10 
Powers of S 12 
Eecovery of expenses S 13 
—Night relays S 22D 
— Notice of hours of work S 23B 
—Notice of mining operations S 14 
— Obstruction S 34 
—Omissions to publish plans S 36 
—Owner 

Defined S 3 (g) 

Duties and responsibilties of S 18 
—Prohibition of employment of certain persons S 23 
—Prosecution S 41 
Limitation S 42 

—Publication of rules and regulations Sa 31, 31A 
—Qualified medical practitioner defined S 3 (i) 
—Question of excavation or working of mine S 45 
— Beference to Mining Board or Committee S 44 
— Begister of employees S 28 
— Begulations, power to make S 29 
—Begulations— Posting of extracts S 33 
— Belay, defined S 3 (jj) 

— Bescue stations, establishment of S 30A 
—Buies 

Posting of extracts S 33 
Power to make S 30 
— Savings S 49 
—Serious bodily injury S 3 (k) 

—Short title S 1 
— Special officer, powers of S 7 
—Supervising staff S 24 
—Week, defined S 3 (1) 

—Weekly rest S22A 

—Young person, employment underground S 26A 


MINES AND MINERALS (REGULATION AND 
DEVELOPMENT) ACT, 1948 
— Crown, applicability of Act S 13 
— Daolaration as to expediency of control S 2 
— Delegation of power S 8 
— Inspection, power of S 11 
— Lessor and lessee, defined S 3 
— Mineral development, rules aa to S 8 
— Minerals, defined S 3 
— Mining lease, defined S 3 
— Mining lease, validity of S 4 
— Object of Pre 
-Oilfield, defined S3 
—Penalties S 9 

—Protection of action taken under the Act S 14 
— Belaxation of rules S 12 
—Rules as to mining leases S 5 
— Buies for modification of existing laws S 7 
—Buies to be laid before Legislature S 10 
— Short title, extent and commencement S 1 

MINES MATERNITY BENEFIT ACT, 1941 
—Child, defined S 2 
— Cognizance of eases S 14 
— Commencement of Si 
— Crown, Act if binding on S 18 
— Definitions S 2 

— Dismissal for absence during confinement S 10 
— Exemption S 17 
— Extent of SI 

— Leave before and after delivery S 4 
—Maternity benefit 

Death of woman S 9 
Defined S 2 

Eight to payment of Sa 5, 8 
— Notice of delivery S 7 
—Object of Pre 
—Payment of bonus S 6 
—Penalties Ss 12, 13 
— Power to direct payment S 11 
— Prohibition of employment of women during certain 
period S 3 

—Publication of abstract of Act and rules S 16 
—Rules, power to make S 15 
—Short title S 1 

MINIMUM WAGES ACT, 1948 

— Addition to Schedule S 27 

—Adolescent, meaning of S 2 

—Adult, meaning of S 2 

—Advisory Board S 7 

—Advisory Committee S 6 

—Appropriate Government, defined S2 

— Bar of suit S 24 

— Central Advisory Board S 8 

—Central Government, power to give directions S 28 

—Child, meaning of S 2 

—Claims S 20 

Single application for number of employees S2I 
—Competent authority, defined S 2 
—Composition of Committees and Board S 9 
— Contracting out S 25 
—Cost of living index number, defined S 2 
— Employee, defined S 2 
— Employer, defined S 2 
— Exemption of employer S 23 
— Epmptiona and exceptions S 26 
—Fixing of minimum rates of wages S 3 
—Hours of normal working day S 13 
—Inspectors S 19 
—Minimum rate of wages S 4 
—Object of Pre 
— Oveitime S 14 

—Payment of minimum rates of wages S 12 
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MXmmUM WAGES ACT, 1948 fcanid.J 

Paaffilte and procedure S 22 
— PiaB work S 17 

— ^FrTOdace for fixing minimum wages S 5 
— ^Begisters a,nd records S 18 
— Be?kwn oi minimum rates S 10 
— Bute* power to make S 29; S 30 
— Selifisdale employment, defined S2 
— title and extent S 1 
WagjsSfi defined S 2 

— .Wages &3ff iw-o or more classes of work S 16 
—Wages ia kind S 11 

— Worker working for less than normal working day 

S15 

MmOB 

^Relevant pbovisions 

Apprentices Act, 1850, S, 1 (Apprenticing of child) 
Christian Marriage Act, 1872, S. 3 (Definition of 

Ciifl! P. 0., 1908, 0. 32 (Suit by or against minor) 
Ccsifeact Act, 1872, S. 11 (Minor not competent to 
coE^raot); S, 68 (Claim for necessaries supplied 

to SMlflor) 

IXTOffca Act, 1869, S. 49 (Suits by minors) 
iTawtories Act, 1934, S. 50 (Prohibition of employ- 
ment of young children) 

CbTOrnment Saviugs Banka Act, 1873, S, 10 (Pay- 
meat of deposits to minor) 

CrffiMdiaas and Wards Act, 1890 
iiisiiMoa Act, 1908, B. 6 (Minority, a legal dis- 
«bfei!ity to sue) 

Mai'ocity Act, 1875 

Kataraiization Act, 1926, S, 2 (Minor, defined) 
Negotiable Instruments Act, 1831, S, 26 (oapcity 
to draw, eto , negotiable instrument) 

Partfflsrship Act, 1932, S. 30 (Minors admitted to 
tna benefits of partnership) 

Banal Code, 1860, Ss, 82, 83 (Act of child whether 
dalaEoe) ; Ss. 372, 373 (Selling or buying minor 
tor purposes of prostitution) 
presidency Small Cause Courts Act, 1 882, S. 32 
(minor may sue in certain cases as if of full age) 
B^atration Act, 1908, S. 2 (8) (Definition of 

Saaiidfcies Act, 1920, S. 20 (Securities held by 
ms nor or lunatic) 

Seesaasion Aot, 1925, S. 2 (Minor, defined); S, 14 
(Bomleile of minor) 

Tmstoe A-ct, 1866, Ss, 8, 9 (Power of High Court 
to coQvej estates of minor trustees and mort- 
gagees! 

Tmsta Act, 1882, S. 41 (Power of trustee to apply 
ftoperty of minors for their maintenance, etc.) 

MISAPPROPRIATION 

Bm Penal Code, 1860, S. 403 
MISCHIEF 

Bee : Penal Code, 1860, S. 425 
MISREPRESENTATION 

Beet (1} Conkact Act, 1872, S. 17; 

(2) Specific Relief Act, 1877, S. 39 

MONUMENTS 

— Fm5ar«r<atioa of ancient monuments — See; Ancient 
MOTEmenfca Preservation Act, 1904 

MORTOAGE 
— Rboctant provisions 

Givil Procedure Code, 1908, 0, 34 
Ck^mpanies Act, 1913, Ss. 116, 117 
Hor^aged Estates Administration Act, 1855 
Stop Act, 1899, S. 2 (17); Arts. 40, 41 


MORTGAGE — Relevant provisions (contd.) 

Transfer of Property Act, 1882, Chap. IV 

Trustee Act, 1866, S. 2 

Trustees’ and Mortgagees^ Powers Act, 1886 

MORTGAGED ESTATES ADMINISTRATION 
ACT, 1855 

— Claim by heir or devisee out of personalty S 1 
— Object of Pre 

—Right of raorcgagea to satisfaction out of personal 
assets S 1 

MOTOR VEHICLES ACT, 1939 
— Accident 

Appointment of persons to investigate and report 

SllO 

Duty of driver S 89 and N 1 
Inspection of vehicle S 90 
Particulars of vehicle involved in S 109 
— Arrest without warrant S 128 and N 1 
— Axle weight, defined S 2 (1) 

—Certificate of registration defined S 2 (2) 

— Commencement of SI 

— Construction, equipment and maintenance of vehi- 
cles — Rules as to Ss 69, 70 
— Contract oirriage, defined S 2 (3) 

—Control of traffic Gh VI 

Accident, duty of driver S 89 andN 1 
Duty of owner to give information S 88 
Duty to obey traffic signs S 78 andN 1 
Duty to produce licence and certificate: S 86 andN i 
Duty to stop vehicle S 87 and N 1 
Leaving vehicle in dangerous position S 81 
Limits of speed S 71 andN 1 
Limits of weight and limitations on use S 72 
Main roads S 77 
Obstruction of driver S 83 
Parking places and halting stations S 76 
Pillion riding S 85 
Power to have vehicle weighed S 73 
Power to restrict use of vehicle S 74 
Biding on running board S 82 
Buies, power to make S91 
Signals and signalling devices S 79 
Stationary vehicles S 84 
Traffic signs, power to erect S 75 
Vehicles with left hand control S 80 
— Definitions S 2 
— Delivery van, defined S 2 (4) 

Detention of vehicle S 129 A 

— Documents, power of police to impound S 12ii 
— Driver, defined S 2 (5) 

— Driving licence Ch It 
Age limit for S 4 
Appeal for order S 13 
Court, power to disqualify S 17 andN 1 
Currency of S 10 

ESeet of disqualification order S 18 
Endorsement Ss 19, 20 
Extent of validity S 9 
Form and contents S 8 
Grant of S 7 

I Motor vehicle belonging to Central Government 
f S14. 

Necessity for S 3 andN 1 
Power to disqualify holder Sa 16 to 17 
Regional Transport Authority, power to disqualify 

SIR 

Renewal of S 11 

Responsibility of owner S 5 andN 1 
Bestriotions on holder S 6 
Revocation of S 12 
Rules, power to make S 21 

1133 & 1134 A. M, 
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motor vehicles act, 1939 (conid,) 


TOPICAL INDEX 


^Extent of SI 
—Pares, defined S 2 (6) 

—Goods, defined S 2 (7) 

— Goods vehicle, defined S 2 (8) 

Heavy transport vehicle, defined S2 (9) 

—Insurance Ch VIII 

Authorised insurer, defined S 93 

Cancellation or suspension of policy, duty to notify 

S105 

Certificate of insurance S 83 
Certificate of insurance— Efiecfc of S 103 
Certificate of insurance — Production of 

Ss 106, 107 

Co-operative insurance S 108 
Death of person in whose favour certificate is 
granted S 102 
Definitions S 93 

Information as to, duty to give S 93 
Insolvency of insured S 101 
Insolvency of insured, rights of third parties against 
insurer S 97 

Insurer, duty to satisfy judgments S 96 

Limits of liability S 95 

Necessity for insurance against third party rish 

B94 

Particulars of vehicle involved in accident S 109 
Becipcoeating territory, defined S 93 
Bequirements of policy S 95 
Buies, power to make S 111 
Savings S 100 

Settlement between insurer and insured B 99 
Surrender of certificate S 104 
— Invalid carriage, defined S 2 (10) 

—Jurisdiction of Courts S 132 
—Licence, defined S 2 (11) 

—Licensing authority, defined S 2 (12) 

—Light transport vehicle, defined S 2 (13) 
—Locomotive, defined S 2 (14) 

— Motor cab, defined S 2 (15) 

—Motor car, defined S 2 (16) 

—Motor cycle, defined S 2 (17) 

—Motor vehicle officer, appointment of S 133A 
— Ofiences and penalties Ch IX 
Abetment of ofience S 119 
Disobedience of orders B 113 
Driving at excessive speed S 115 
Driving recklessly or dangerously S 116 andN 1 
Driving uninsured vehicle S 125 
Driving while drunk or intoxicated S 117 
Driving while mentally or physically unfit S 118 
Exceeding permissible weight S 124 
General provision'for punishment S 112 andN 1 
Licence, ofiences relating to S 114 
Baoing or trial of speed S 120 
Eefusal of information S 113 
Bestriction on conviction B 131 
Sale or alteration of vehicle S 122 
Taking vehicle without authority S 126 
Unauthorised interference with vehicle B 121 
Using vehicle in unsafe condition S 121 
Using vehicle without permit S 123 and N1 
—Owner, defined S 2 (19) 

— ^Permit, defined S 2 (20) 

—Private carrier, defined S 2 (22) 

, —Provincial Transport Authority S 44 
—Public carrier, defined S 2 (23) 

—Public place, defined S 2 (24) 

—Public service vehicle, defined S 2 (25) 

— Idegional Transport Authority S 44 

procedure in considering application for permit 

SB 47, 60, 53, 55 


MOTOR VEHICLES ACT, 1939 (conid,) 

—Registered axle weight, defined S 2 (26) 

— Registered laden weight, defined B 2 (27) 

— Registering authority, defined S 2 (28) 

— Registration of vehicles Ch III 
Alteration in vehicle S 32 
Appeals S 35 

Cancellation of registration S 34 
Change of residence or place of business B 30 
Efieetiveness of B 28 
Mode of S 24 
Necessity S 22 and N 1 
Place of S 23 
Production of vehicle S 2o 
Refusal to register S 27 
Removal of vehicle to another province S 29 
Rules, power to make S 41 
Suspension of registration B 33 
Temporary S 25 
Trailers S 40 
Transfer of ownership B 31 
Transport vehicles, special provisions Bs 36 to 38 
Vehicles belonging to Central Government S 39 
—Repeal S 134 

— Rules, publication and commencement of 

B 133 and HI 

— Short title S 1 
— Stage carriage, defined S 2 (29) 

— Summary disposal of cases S 130 
—Tractor, defined S 2 (SO) 

— Traffic signs, defined S 2 (31) 

—Trailer, defined S 2 (32) 

— Transport officers 844 A (Bom) 

— Transport vehicles, control of Ch IV 
Appeals S 64 
Application for permit S 45 
Conditions attaching to permit S 59 
Contract carriage permit Ss 49, 50, 51 
Contract restrictive of liability S 66 
Death of holder of permit S 61 
Duration and renewal of permits S 58 
Local authority, permit to S58A (Bom) 

Permit, necessity of S 42 andN 1 
Private carrier’s permit Ss 52, 53 
Procedure for permit S 57 
Provincial Government, power of S 43 and N I 
Public carrier’s permit Ss 54 to 56 
Restrictions on hours of work S 65 
Rules, power to make Ss 67, 68 
Stage carriage permit Ss 46 to 48 
Suspension and cancellation of permit S 60 
Stage carriage permit to Government or local authcr 
rity S 48A (Bom) 

Temporary permits S 62 
Transport authorities S 44 
Use of permit outside region S 63 
—Transport vehicle, defined S 2 (33) 

—Unladen weight, defined S 2 (34) 

—Vehicles temporarily leaving or visiting British Indib^ 
rules as to g %% 

— Weight, defined S 2 (35) 

MUHAMMADAN LAW 
—Relevant provisions 

Cutohi Memons Act, 1938 

Dissolution of Muslim Marriage Act, 1989 

Eazis Act, 1880 

Mussalman Wakf Act, 1923 

Mussalman Wakf Validating Act, 1913 

Mussalman Wakf Validating Act, 1980 

Muslim Personal Law (Shariat) Applicatioij 
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MULTI-UNIT CO-OPERATIVE SOCIETIES 
ACT, 1942 

—Central Registrar of Co-operative Societies S 4 

— Failure to furnish information S 5 

—Object of Pre 

— Rules, power to make S 6 

- — Societies registered after commencement of the Act 

S3 

—Societies registered prior to Act S 2 
— Short title, extent and application S 1 

MUNICIPAL TAXATION ACT, 1881 
— Central Government, liability of S 4 
— Decision of Central Government conclusive S 6 
— Levy of tax, power to prohibit Ss 3, 3A 
— Municipal Committee, defined S 2 
— Object of Pre 
— Payment in lieu of taxes S 5 
—Short title and extent S 1 

MURDER 

See ; Penal Code, 1860, Ss. 299 to 304A 

MUSLIM PERSONAL LAW (SHARIAT) AP- 
PLICATION ACT, 1937 

—Application of personal law to muslims S 2 and N 1 
— Declaration S 3 
—Object of Pre 
— Repeals S 6 
— Bule-making power S 4 
— Short title and extent S 1 

MUSSALMAN WAKF ACT, 1923 
— Annual contribution for wakfs S 6-1 (Bom) 

—Audit of accounts S 6 
— Benefit, defined S 2 (a) 

— Civil P. C , applicability of S 9A (Bom) 

— Cognizance of offences S lOB and N1 (Bom) 

— Commencement of SI 
— Court, defined S 2 (4) and N 1 
— Definitions S 2 
—District, defined S 2 (bb) (Bom) 

— Exemption S 13 

— Expenses incurred by mutawalli S 7 
—Extent of Si 

— Inspection of wakf property records and accounts 

S 6-0 (Bom) 

—Inquiry into wakf S 6C andN 1 (Bom) 

— Lists of wakfs, publication of S 6Q (Bom) 

— Maintenance of accounts and audit S 6H (Bom) 

— Mutwalli, defined S2 (c) andN 2 
— Object of Pre 
—Particulars relating to wakf 

Further particulars, requisition of S 4 
Inspection and copies of S 9 
Obligation to furnish S 3 andN 1 
Publication of S 4 
Verification S 8 
— Penalty S 10; S lOA (Bom) 

—Protection of persons acting in good faith 

S IOC (Bom) 

— Recovery of sums due S lOD (Bom) 

— Register of wakfs Ss 6D to 6G (Bom) 

— Rules, power to make S 11 
— Savings S 12 
—Short title S 1 

— Special audit, power to order S 6P (Bom) 

—Statement of accounts S5 andNl; Ss 6A, 6B (Bom) 
Inspection and copies S 9 
Verification S 8 

— Wakfa administration fund S 6J (Bom) 

Application of S 6K (Bom) 

—Wakf committee S 6L (Bom); S 6M (Bom) 

Authority to institute suits S 6 N (Bom) 

— Wakf, defined S 2 (e) andN 3 
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MUSSALMAN WAKF VALIDATING ACT, 1913 
— Extent of Si 

— Hanafi Mussalman, defined S 2 
— Local and sectarian custom, saving of S 5 
—Power to create wakf for maintenance of family 

S 3 and Notes 

— Power to create wakf for maintenance of settlor 

S S and Notes 

— Remoteness of benefit to poor S 4 andNl 
—Short title S 1 
—Wakf, defined S 2 (1) 

MUSSALMAN WAKF VALIDATING ACT, 1930 
—Object of Pra 

— Retrospective operation of Act VI of 1913 S 2 
—Short title S 1 

NATIONAL CADET CORPS ACT, 1948 
—Advisory Committees S 12 
— Application of SI 
— Appointment of officers S 9 
—Constitution and disbandment of units S 4 
— Constitmion of national cadet corps S 3 
— Constitution of other units S 7 
—Corps, defined S 2 
—Discharge S8 
— Division of S 5 

— Duties of persons subject to the Act S 10 

— Enrolment S 6 

—Enrolled, defined S 2 

—Extent of SI 

— Object of Pre 

— Punishments S 11 

—Rules, power to make S 13 

—Short title S 1 

NATIONAL SERVICE (EUROPEAN BRITISH 
SUBJECTS), ACT, 1940 
—Appeal against calling up notice S 7 A 
— Bar of legal proceedings S HA 
—Calling up for inquiry S 4 
—Calling-up for service S 7 and N 1 
— Civilian employment, terms of service S 7B 
— Commencement of Si 
—Competent authority, defined S 2 (a) 
—Conscientious objection to military service S 6A 
— Definitions S 2 

—Determination of question as to liability to be called 
up S 4A 

— European British subject, defined S 2 (b) 

—Extent of Si 

— Liability to be called up for enquiry S 3 

—Military service — Preservation of rights of persons 
called for S 70 

—National Service Advisory Committees S 5 
Functions of S 6 
— National service, defined S 2 (d) 

— Notice, service of S 11 
— Object of Pre 
— Penalties and Procedure S 10 
— Re-instatemenfc S 8 
— Rules, power to make S 12 
— Short title S 1 
— Tribunals S 9 

NATIVE COINAGE ACT, 1876 
—Charge for coinage S 6 

—Goins of Indian State as legal tender, power to declare 

SS 

Exercise of power S 4 

States authorized to send metal for coinage S 5 
— Local extent of Si 
— Power to limit number of coins S 7 
—Short title S 1 



TOPICAL INDEX 


9060 

NATIVE CONVERTS’ MARRIAGE DISSOLU- 
TION ACT, 1866 

Adultery or cruelty of petitioner S 25 

—Alimony S28 
— Appeal, bar of S 29 

^Children, efieet of dissolution of marriage on S 27 
—Civil P. C., applicability of S 22 
— Commission for examination S 20 
— Conjugal society, suit for Ss 4, 5 
Adjournment for a year S 15 
Citation to respondent Ss 8 to 11 
Commencement — Verified petition S 7 

Decree for dissolution S 16 
Dismissal of suit S 23 

Pemale respondent refusing to cohabit, procedure 

S15 

First interrogation of respondent S 13 
Forum S 6 and N 1 
Interrogation by judge S 14 
Male respondent refusing to cohabit, procedure 

S17 

Points to be proved on appearance of petitioner 

812 

Procedure on expiry of adjournment S 16 
Revival of suit S 24 
UncoDSummated marriage S18 
—Extent of S 35 
—Liberty to marry again S 19 
— Month, defined S 8 
— Native husband, defined S 3 
— Native law, defined S 3 
—Native wife, defined S 3 
—Object of Pre 

— Proof of marriage and desertion S 21 
—Roman Catholic marriages S 34 
—Several wives S26 
—Short title S 1 

— Statement of case for High Court Ss 29, 30 
Decision of S 31 

Power to refer case bach S 32; S 33 
—Year, defined S 3 

NATURALISATION ACT, 1926 
— Affidavits and Oatbs S 12 
— British subject, defined S 2 

— Certificates granted before separation of Burma and 
Aden S 14A 

— Certificate of naturalization 
Application for Ss 3, 4 
Defined S 2 
Efiect of S 7 
Grant of Sa 3 , 5 
Revocation of Ss 8, 9 
— Commencement of SI 
— Declaration of alienage S 10 
— Definitions S 2 
—Extent of Si 
— Inquiry S 11 

— Limitation to grant of naturalization S 14 

—Minor, defined S 2 

—Oath of allegiance S 6 

—Object of Pre 

—Rules, power to make S 13 

—Short title S 1 

NAVAL ARMAMENT ACT, 1923 
—Commencement of SI 
—Competent authority S 2 (a) 

— Definitions S 2 
—Extent of Si 
— Foreiture of ships S 6 
Disposal of forfeit S 9 
Procedure S 8 
—Indemnity S 14 


NAVAL ARMAMENT ACT, 1923 fcoM) 

— Jurisdiction to try ofienees S 18 
— Licences S 4 
— Object of Pre 
— OSences S 5 

— Penalty for proceeding to sea after seizure S 11 
— Power to enter dock yard S 12 
— Seizure, detention and search of ships S 7 
—Ship, defined S 2 (b) 

— Short title S 1 

—Special proof of relevant facts S 10 
—Treaty, defined S 2 

— Vessels of war, restriction on building or equipping 

S3 

NAVAL DISCIPLINE ORDINANCE, 1945 
—Military and air force personnel on board, discipline of 

S2 

—Object of Pre 

— Short title and commencement S 1 

NAVAL RESERVE FORCES (DISCIPLINE) 
ACT, 1939 

— Commencement of Si 
— Extent of Si 
— Jurisdiction S 7 

— Liability to Navy Discipline Act S 4 
— Naval reserve forces S 2 
— Penalty S 5 
— Rule of evidence S 6 

— Rules, power to make S 3 
—Short title S 1 

NAVY 

—Relevant provisions 
Naval Armament Act, 1926 
Naval Discipline Ordinance, 1945. 

Naval Reserve Forces (Discipline) Act, 1939 

Navy (Discipline) Act, 1934 

Royal Indian Navy (Extension of Service) Act, 1940 

NAVY (DISCIPLINE) ACT, 1934 
—Absence without leave Soh I Ss 23, 24 
— Admiralty, defined Sch I S 86 
— Admiralty, powers of Sch I S 100 
— Applicability of Naval Discipline Act S 3 
— Arrest of offender Sch I Ss 50, 51 
— Arrest of seamen for debt Soh I Sa 97, 98 
— Authorities to try offences Sch I S 56 
— Charge for greater offence, punishment for leaser 
offence Sch 1 S 48 
— Commencement of SI 
—Communication with enemy Sch I Ss 7, 8 
—Courts -martial Sch I Part IV 
Constitution of Soh I S 58 
Evidence of rank Sch I S 69 A 
False evidence, penalty for giving Sch I S 67 
Insane, accused Sch I S 68 
Oath to members and judge advocate 

Soh I Ss 63, 64 

Officiating judge advocate Sch I S 81 
Place of sitting Sch I S 59 
Proceedings at trial Sch I S 62 
Report of proceedings Sch I S 69 
Rules framed by Admiralty Sch I S 65 
Summoning of witnesses Sch^I S 66 
Time of sitting Sch 1 S60 
—Crew of ships lost or destroyed Soh I Ss 91 to 96 
—Desertion, assisting Sch I S 25 
—Desertion of post Sch I S 4 
—Desertion, penalty for Sch I Ss 19 to 22 
— Desertion, persuading Sch I S 26 
—Disciplinary offences Sch I S 57 A 
—Facilities for worship Soh I S 1 
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NAVY ^DISCIPLINE) ACT, 1934 (contd,) 

— Failure to assist friend Soh I S 3 
— Failure to pursue enemy Sch I S 3 
—Forfeiture of time or seniority Soh I S 57 
— Indian Navy, defined S 2 
— Insubordination Soh I Ss 17, 18 
— Intention, power to find Sch I S 47 
— Land and air forces embarked as passengers 

Soh I S88 

— Liability for maintenance of wife and children 

Soh I S 98A 

— Limitation for trial Sch I; S 54 
— Lords of the Admiralty, defined Sch I S 86 
— Military, naval and air forces acting together 

Sch I S 90A 

—Miscellaneous offences Soh I Ss 27 to 44 
— Misconduct in action Sch I S 2 
— Mutiny Sch I Ss 10 to 16 
— Neglect of duty Sch I S 9 
— Object of Pre 

—Offences punishable by ordinary law Sch I S 45 

— Offences when punishable Sch I S 46 

— Officer, defined Sch I S 86 

— Ordinary Courts, authority of Sch I S 102 

— Penal servitude Sch I Ss 71 to 73 

—Penalty for misconduct Sch I S 5 

— Persons embarked as passengers Sch I S 89 

— Persons subject to Sch I Ss 87 to 90 

— Prerogafive of Crown Sch I S 100 

—Prisons Sch I Ss 74 to 83 ^ - 

— Procedure when offender ceases to be subject to Act 

Soh I S46A 

— Punishments Sch I Ss 52 to 53 A 
Scale of Sch I S 55 

—Ships of self-governing Dominions Sch LSs 90B, 900 
— Short title S 1 
—Spies, penalty for Sch I S 6 
— Suspension of sentence Sch I S 74A 

NEGLIGENCE 
— BELEVANT PROVISIONS 

Legal Practitioners Act, S 13 
Limitation Act, 1908, S 5 
Penal Code, 1860, S 304A 
Kailways Act, 1890, S 13 

NEGOTIABLE INSTRUMENTS ACT, 1881 
— Acceptance by several drawees not partners S 34 
—Acceptance for honour S 108 
—Acceptor when may be charged S 112 
Drawer, acceptance for honour of S 110 
How made S 109 
Liability of acceptor S 111 
— Acceptance, several drawees S 34 
—Acceptor 

Bill drawn in fictitious name S 42 
Defined S 7 

Liability as principal debtor S 37 and N 1 
Liability of S 32 and N 1 
Who can be S 33 and N 1 
—Acceptor for honour, defined S 7 
—Acceptor of bill, liability of S 32 and N 1 
— Accommodation note or bill S 59 
— “After sight’* meaning of S 21 
— Agency S 27 and Notes 
—Agent Ss 27, 28 

Authority to bind principal S 27 and Notes 
Instrument in favour of S 27 N 10 
Liability of agent signing S 28 and Notes 
Liability of principal S 27 N 2 
Negotiable instrument by S 27 and Notes 
Personal liability S 28 and Notes 
Powers of S 27 and Notes 
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NEGOTIABLE INSTRUMENTS ACT, 1881 — 
Agent (contd.) 

Undisclosed principal S27 NS 
—Ambiguous instruments S 17 and N 1 
— Amount stated in words and figures differing S 18 
— “At sight” meaning of B 21 
— Banker, defined S 3 

—Bankrupt, capacity to draw, etc., negotiable instru- 
ment S26N3 

—Bill of exchange, defined S 5 and N 1 
— Cheque 

Defined S 6 and N 1 
Discharge of liability Ss 84, 85 
Drawee, liability of S 31 and N 1 
Presentment of S72; S 73 
— Compensation, rules as to S117 and N1 
— Competency to make, draw, etc., negotiable instru- 
ment S 26 and Notes 
—Consideration 

Absence of S 43 and Notes 
Instrument without S 43 and Notes 
Partial absence or failure 

S44 and Nl; S45 ani N1 

—Construction S 1 N 1 

Capacity to draw, etc , negotiable instrument 

S26N4 

Director, negotiable instrument by S 27 N 11 
— Crossed cheque 

Banker, when not liable B 131 
Cheque crossed specially more than once, payment 
of S 127 

Cheque not negotiable S 130 
Crossed after issue S 125 
Crossed generally S 123 
Crossed specially S 124 
Payment in due course S 128 
Payment of S 126 
Payment out of due course S 129 
— Days of grace S 22 
— Delivery S46; Ss 46 to 48 Nl 
Conditional S 46 
Effectual, when S 46 
Negotiation by S 46; S 47 
Special purpose, for S 46 
— Discharge of liability S 82 and Notes 

Allowing drawee more than forty eight hours to 
accept S 83 

Bill in acceptor’s hands S 90 
Cancellation, by S 82 and Nl 
Cheque not duly presented S 84 and N 1 
Cheque payable to order S 85 and N 1 
Conditional discharge S82N4 
Draft by one branch of bank on another S 85A 
Limited or qualified acceptance, non-consenting 
parties S 86 and N 1 
Material alteration B 87 and Notes 
Payment, by S82 and N3 
Release, by S 82 and N 2 
— Dishonour by non-acceptance S 91 and N 1 
—Dishonour by non-payment S 92 and N 1 
— Dishonour, instrument acquired after S 59 and N 1 
I —Dishonour, law governing at place of payment 
i S 135 

j —Drafts S 131A 
* — Drawee 

Defined S 7 and N 1 

Drawee of cheque, liability of S 81 and H 1 
— Drawee in case of need S 7; Ss 115, 116 
—Drawer 

Defined S 7 and N 1 

Liability as principal debtor S 37 and N 1 
Liability of B 30 and N 1* 

— Duplicate of lost bill S 45 A and N 1 
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NEGOTIABLE INSTRUMENTS ACT, 1881 
(contd ) 

—Estoppel against denying capacity of payee to indorse 

S 127 

—Estoppel against denying original validity 

S120andNl 

— Estoppel against denying signature or capacity of 
prior party S 122 

—Executor, negotiable instrument by S 27 N 8 
— Eiotitious name, acceptance of bill drawn in S 42 
— Eoreign instrument S 136 
Defined S 12 
Law governing S 134 

— Forged indorsement, liability of acceptor S 41 
— Holder 

Benamidar S8N2 
Defined S 8 and Notes 
Joint Hindu family S 3 N 3 
Transferees and assignees S 8 N 4 
—Holder in due course 

Defects in title S9N4 
Defined S 9 and Notes 
Forged document S 9 N 6 
Fraud S9N5 

Holder deriving title from S 53 
Prior parties, liabilities of S 36 
—Husband, instrument by S 27 N 12 
—Inchoate stamped instruments S 20 and N 1 
—Indorsee, defined S 16 
—Indorsement 

Blank, conversion into indorsement in full 

S49 and N1 

Conversion of indorsement in blank Ss 49; 55 
Deceased, endorsement by S 57 and N 1 
Defined S 15 and N 1 
Effect of S 50 and N 1 
Forged, liability of acceptor S 41 
In blank S16and Nl; S54 
Negotiation by S 48 
Part of sum due, for S 56 and N 1 
—Indorsement in full S 16 and N 1 
-^Indorser 

Conditional liability S 52 
Discharge of liability S 40 and N 1 
Exclusion of Viability S 52 
Liability of S 35 and N 1 
— Inland instrument, defined S 11 and Nl 
—Instruments in oriental languages S 1 and N 2 
—Instruments payable on demand S 19 and Nl 
— Interest 

Rate not specified S 80 and N 1 
Bate specified S 79 and Nl 
—Legal representative— Personal liability of 

S29 and Nl 

— Legal representative, signing— Liability of 

S 29 and N 1 

— Local extent of SI 

—Lost bill, duplicate of S 45A and Nl 

— Lost instrument S 58 and N 1 

—Maker 

Liability as principal debtor S 37 and N 1 
— Manager of joint H'ndu family, instrument by 

S27N5; S28N4 

^Material alteration, effect of S 87 and Notes 
Acceptor or indorser, liability of S 88 
Payment when alteration not apparent S 89 
—Maturity 

Calculation of date of Ss 23, 24 
Day of, holiday S 25 
Defined S 22 and N 1 

—Minor — Capacity to draw, indorse, deliver or nego- 
tiate^ S26 and N2 

— ^^egotiable instrummt defined S 13 and Notes 


NEGOTIABLE fINSTRUMENTS ACT, 1881 
(contd,) 

— Negotiation 

Defined S 14 and N 1 

Delivery Ss 46, 47 

Delivery, by S 47; Ss 46 and 48 N 1 

Indorsement, by Ss 46 to 48 

Instrument negotiable till payment or satisfaction 

S60 

Who may negotiate S 51 and N 1 
— Notary public S 138 
Defined S 3 
Rules for S 139 

—Notice of dishonour S 98 and N 1 

Agent for presentment, right of S 96 
Death of party S 97 
Mode of S 94 

Reasonable time Ss 106, 107 
Transmission to prior parties S 95 
Unnecessary, when B 98 and N 1 
— Noting S 99 
— Object of Pre 

— “On presentment” meaning of S 21 
— Overdue, instrument obtained, when S 59 and N 1 
— Partner, negotiable instrument by S 27 N 6; S 28 N 5 

— Payee, defined S 7 
— Payment 

Delivery of instrument S 81 
To whom to be made S 78 and N 1 
— Payment for honour S 113 and Nl 
Right of payer S 114 
— Payment in due course S 10 and N 1 
— Presentment 

Acceptance, presentment for S 61 ajid N 1 
Agent, by S75 
Banker, liability of S 77 
Delay in S75A 

Drawee’s time for deliberation S 63 and N 1 
Effect of non-presentment S 64 and N2, 3 
Hours for S 65 

Instrument payable after date or sight S 66 
Instrument payable at specified place S 68; S 69 
Instrument payable on demand S 74 and N 1 
Maker, drawer, etc., having no known place of 
business S 7 1 

No exclusive space specified S 70 and N 1 
Payment, presentment for S 64 and Notes 
Promissory note for sight S 62 
Promissory note payable by instalments S 67 
Riot area S 75B 
Unnecessary S 76 and Notes 
— Presumptions S 118 and Notes 
Consideration B118 
Date S 118 

Foreign law, as to S 137 
Holder in due course S 118 
Order of indorsements S 118 
Proof of protest S 119 
j Stamp S 118 

Time of acceptance S 118 
I Time of transfer S 118 

1 — Principal debtor, maker, drawer and acceptor B 37 
— Principal debtor, prior party S 38 and N 1 
— Prior party as principal in respect of subsequent 
party S 38 and N 1 
— Promissory note 

Acknowledgment, receipt and agreement S4H9 
Defined S 4 and Notes 
Essentials S 4 N 2 
Evidence and proof S 4 N 11 
Maker, liability of S 32 and N 1 
Original cause of action, suit on S 4N 10 
1 Promissory note and bill of exchange S 4N 3 



TOPICAL INDEX 


HEGOTIABLE INSTRUMENTS ACT, 1881 
(aantd,) 

-*Prote36 S 100 

Goa tents of S 101 
Foreign bills S 104 and N 1 
Non-payment, protest for S 103 
Noting, when equivalent to S 104A 
Notice of S 102 
-^Public holiday S 25 
—Baasonable time 8 105 and N 1 
Notice of dishonour Ss 106, 107 
—Scope S 1 N I 

— Security, endorsement on— Sec : Securities Act, 1920 

S5 

^Set of bills S 132 

Holder of first*aequirad part S 133 
— Short title S 1 
— Suretyship S 39 and N 1 

— Trustee, negotiable instrument by S 27N9, S 2SN3 

— ^Unlawful consideration, instrument obtained for 

S 58 and N1 

— Usage relating to hundis, etc. S 1 
HEXT FRIEND 

See Civil P. 0., 1908, 0. 32, Rr. 4, 5, 6. 

NORTHERN INDIA CANAL AND DRAINAGE 
ACT, 1873 

— Abatement of rent S 11 

— Application of water-supply for public purposes S 5 
»— Application to improve or construct water-course 

S16 

— Appointment of officers S 4 
— ^Arrest without warrant B 73 
— Oanal, defined Ss 3, 74 
— Canal-Officer 
Detoed S 3 

Power to enter and survey S 14 
Powers of S 6 

— Charges and penalties, recovery of S 35 
— Civil Courts, jurisdiction of S 67 
— Collector, defined S 3 
—Commissioner, defined S 3 
— Compensation— Inquiry into claim S 10 
— Compensation — Interest S 13 
—Compensation to person injured S 72 
— Compensation — When due S 18 
— Compensation— When not awarded S 8 
— Conditions binding on applicant placed in occupation 

S29 

— Crossing canals S 17 

—Difference between canal-officer and collector . S 27 
— District, defined S 3 
— Divisional canal-officer S 3 
. — Drainage 

Compensation, claims Ss 61, 62 
Drainage rate Ss 59, 60 
Obstructions, removal of Ss 55, 56 
Schemes for works of improvement Ss 57 to 59 
— Drainage- work, defined S 3 
— Bnhanoement of rent S 12 
— Expenses payable by applicant before occupation 

S28 

— Extent of SI 

—Fines, recovery of Ss 48, 50 

— Joint user of water-course S 19 

— Labourer, defined S 63 

— Labourers under requisition, liability of S 66 

— Limitation for claim for compensation S 9 

— New water-course, application for construction of 

Ss 21, 22 

, — ^Notice as to claims for compensation S 7 
— ^Number of labourers to be supplied S 64 
— Objeofc of Pre 
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NORTHERN INDIA CANAL & DRAINAGE 
ACT, 1873 (contd.) 

— Objection to construction or transfer Ss 24 to 26 
— Occupation for extension and alteration S 30 
— OSeaces S 70 

Prosecution under other laws S 7 1 
— Passage of water across roads S 18 
— Power to enter for repairs and to prevent accidents 

Bm 

— Rules, power to make S 75 
— Sale of property seized S 53 
— Seizure of cargo S 52 
— Settlement of difierences S 68 
— Short title S 1 
— Sub-divisional canal-officer S 3 
— Superintending canal-officer S 3 
— Supply of water 

Conditions as to S 32 
Covenant running with land S 32 
Duration of S 32 
Interruption of S 32 
Buies as to S 31 

Through intervening water-course S 20 
— Transfer of existing water-course S 23 
— Urgent works, labour for S 65 
— Vessel abandoned or goods unclaimed, procedure 

SU 

— Vessel, defined S 3 
— Vessel, seizure and detention of S 51 
— Vessel violating rules, detainer of S 49 
— Water-course, defined S 3 
— Water-rates 

Contract for collection of canal-dues S 46 

Lambardar, when may be required to collect S 4T 

Landlord’s right S 43 

Occupier when liable to pay both rates S 40 

Occupier’s rate S 36 

Owner’s rate Ss 37 to 39 

Owner’s rate— Apportionment of S 41 

Owner’s rate —Owner when to pay S 42 

Recovery of S 45 

Several owners S 44 

Unauthorised use S 33 

Waste of water S 34 

— Witnesses, power to summon and examine S 69 
NORTHERN INDIA FERRIES ACT, 1878 
— Commencement of SI 
— Ferry defined S 3 
— Local extent of SI 
— Object of Pre 
— Public ferries S 4 

Claims for compensation S o 
District Council, management by S 7A 
Muaioipaiity, management by S 7 
Plying of private ferry S 13 
Rules S 12 
Superintendence of S 6 
— Short title S 1 
—Tolls S 15 

Auction, letting by S 8 andN 1 
Cancellation of lease S 10 
Liability to pay S 14 
Recovery of arrears S 9 
Revenue, to form part of S 17 
Surrender of lease S 11 
Table of S 16 

NOVATION 

See *. Contract Act, 1872, S. 62. 

NURSING COUNCIL ACT, 1947 
— Casual vacancies S 8 
—Commencement of SI 
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NURSING COUNCIL ACT, 1947 (contd.) 

> — Constitudon and eomposition of Council S S 
-—Council, defined S 2 
—Efieofc of reoognition S 11 
^Executive Committee S 9 
— Extent of SI 
— Incorporation of Council S 4 
— Information as to courses of study S 12 
—Inspections S 13 
— Meetings of Council S 7 
— Mode of election S 6 
—Mode of declaration S 15 
—Object of Pre 

—Officers, Committees and servants of Council B 8 
— Provincial Council, defined S 2 
—Provincial register, defined S 2 
— Recognition of qualifications S 10 
— Regulations, power to make S 16 
— Repeal S 17 
—Short title S 1 
—Term of office S 6 
— Withdrawal of recognition S 14 

OATHS ACT, 1873 

— Accused, administration of oath to S 5 and N 1 
—Authority to administer oaths and affirmations 

S4andNl 

—Duty to tell truth S 14 and N 1 
—Extent of Si 

— Porms of oath and affirmation S 7 andN 1 
— Hindu or Muhammadan, affirmation by S 6 and N 1 
— Interpreters, oath by S 5 
— Jurors, oath by S 5 

— Omiaaion or irregularity in oath S 13 andNl 
— Persons by whom oaths or affirmations to be made 

S5 andNl 

•“Saving of certain oaths and affirmations S 3 
—Short title S 1 

—Special oath, administration of on acceptance of offer 

SIO andNl 

—Special oath — Conclusive evidence S 11 andNl 
— Special oath, offer to be bound by S 9 and Notes 
— Special oath, power of Court to tender S 8 andNl 
— Special oath — Refusal to make S 12 andNl 
— Witness, oath by S 5 

OBSCENE PUBLICATION 
See : Penal Code, 1860, S, 292, 

OBSTRUCTING PUBLIC SERVANT 
See : Penal Code, 1860, S. 186. 

OBSTRUCTIONS IN FAIRWAYS ACT, 1881 
—Acts done before the Act S 1 1 
— Compensation for damage caused B 10 
—Disputes concerning expenses S 3 
—Expenses incurred m removing S 3 
—Inland waterways S 13 
—Notice of removal S 4 
—Object of Pre 

—Power to remove or destroy obstruction in fairway 

S2 

“-Rules, penalty for breach S 0 
— Buies, power to makeN S 8 
— Sale of things removed S 5 

Application of sale proceeds S 6 
— Saving of other powers S 12 
“-Short title S 1 
•“Vessel, meaning of S 7 

OFFER AND ACCEPTANCE 
See : Contract Act, 1872, S. 2. 

OFFICIAL COMMUNICATIONS 
Sm : Evidence Act, 1872^ S. 124. 


INDEX 

OFFICIAL SECRETS ACT, 1923 
—Applicability S 1 
— Arrest S 12 

— Attempts and abetments S 9 
— Communications with foreign agents 
—Companies, offences by S15 
— Definitions S 2 
— Document, defined S 2 
— Duty to give informat'on of offences S 8 
— Extent of SI 

—Falsification of reports, forgery, etc, S 6 
— Harbouring spies SIO 

— Interfering with officers of police or arm j S 7 
—Jurisdiction to try offences S 13 
— Model, defined S 2 
— Munitions of war defined S 2 
— Object of Pre 

— Office under His Majesty, defined B 2 
— Photograph, defined S 2 
— Proceedings — Exclusion of public B14 
— Prohibited place, defined S 2 
— Search warrant S 11 
— Short title S 1 
— Sketch, defined S 2 
— Spying, penalties for S 3 andN 1 
— Superintendent of Police, defined B2 
— Unauthorised use of uniforms S 6 
— Wrongful communication of information 

SiandNf 

OFFICIAL TRUSTEES ACT, 1913 
— Accumulations, transfer of to GovarnmeBt S 23 
—Audit S 19 

Auditor’s powers S 20 
Cost of B2l 

— Claimant, mode of proceeding by S 2i 
—Commencement of SI 
— Deputy official trustee S 5 
—Division, defined S 2 

— Entry in books of company, whether notice nl trasl 

S14. 

— Extent of SI 
— False evidence S 30A (Beng) 

—Fees S 17 
— Fees, disposal of S 18 
— General powers of administration S 2B 
— Government, defined S 2 
— High Court 

Decree, order to have effect of S 27 
Defined S2 

Jurisdiction, extent of S3 
Power to appoint official trustee as trmtee of 
property S 10 and N 1 

Power to make orders in respect of propr^ Tested 
in Official Trustee S 25 
Who can apply for an order S 2@ 

—Inspection and copies of accounts, right olbenafiinsry 
to S22 

—Interpretation-clause S 2 
—Liability to Government S 15 
—Notice of suit S 16 
— Object of Pre 
— Official trustee 

Appointment as trustee by private trusts B 11 
Appointment as trustee of settlement by grantor 

B a andNl 

Appointment of S 4 

Appointment of as trustee by will B 9 

Corporation sola S 6 andN 1 

Powers and duties S 7 and N 1 

Payment of legacy to, by executor or administrator 

BW 

—Power to examine on oath B 14A (Beng) 

— Registration Act, saving of provisiona oi B 32 
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OFFICIAL TRUSTEES ACT. 1913 (contd,) 

•—Rules, power to make S 30 
— Saving S 32A 
—Security by S 13 
— Short title S 1 

— Transfer of trust property by Official Trustee S 29 
OILSEEDS COMMITTEE ACT, 1946 
— Accounts, keeping and auditing of S 15 
— Application of Fund S 9 
—Appointment of officers S 8 
— Approved growers’ association, defined S 2 
— Collection of duty S 11 
—Collector, defined S 2 
— Committee, defined S 2 
— Confidential information S 14 

— Definitions S 2 
— Extent of SI 
— Finality of assessment S 12 
— Fund, defined S 2 
— Grower, defined S 2 

^Inspection of mills S 13 
— Mill, defined S 2 
— Monthly returns S 10 
— Object of Pre 
— Oilseeds, defined S 2 
— Oilseeds cess S3 
— Oilseeds Committee S 4 
Dissolution of S 16 
Incorporation of S 5 

President, secretary and sub committees S 7 
Vacancies S 6 

—Rules and Regulations Ss 17 to 19 
— Short title S 1 

OPIUM ACT, 1878 

—Arrears of fees or duties, recovery of S 23 
— Arrest and se zure, report of S 21 
—Bail S 20; S 20A (Bang; Orissa); S 20B (Bom.; 0. P.) 
— Confiscation of opium S 11 andNl 

Who can order S 12 andN 1 
—Export, defined S 3 
— Extent of Si 

— Illegal cultivation, possession, etc. S 9 and Notes 
— Import, defined S 3 andN 3 
— Import or export on account of another S 3A (Bom) 
— Information, power to obtain S 13A (Bom) 
—Investigation of oSenees Ss 20 A to 20J (Beng.); Ss 20 
to 20C (Bom);Ss 20 to 20C (G. P.); 

Ss 20 to 20 T (Orissa) 
— Magistrate, defined S 3 andN 2 
—Object of Pre S 1 N 1 
—Officers, duty to assist each other S 17 
—Opium, defined S 3 andN 1 
—Penalties Ss 9A to 9G (Beng); Ss 9A to 9B (Bom) 
—Possession, import or export or sale of opium, pro- 
hibition of S 4 

— Power to detain, search and arrest S 15 
— Power to enter, arrest and seize S 14 andN 1 
— Power of Provincial Government to authorise officers 
to investigate S 20 

—Power to seize opium in open places S 15 andN 1 
— Presumption S 10 andN 1 
—Procedure after arrest or seizure S 20; 

S 20A (Beng, Bom, C. P., Orissa) 
— Recovery of amount due to farmer S 24 
— Recovery of penalties S 25 
—Rules, power to make S 5 and N 1 
—Rules relating to disposal of confiscated things S 13 
— Rules relating to warehouses S 8 
—Sale, defined S 3 
— Search, mode of S 16 and N 1 
. — Short title S 1 
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OPIUM ACT, 1878 (contd.) 

—Transport, defined S 3 and N 4 
— Vexatious entry, search or arrest S 18 
— Warehousing opium S 7 
— Warrant, issue of S 19 

PARDON, TENDER OF 

See : Criminal P. C., 1898, Ss. 337, 339 
PARSI MARRIAGE AND DIVORCE ACT, 1936 
— Alimony, payment of S 41 
— Alimony pendente lite S 39 andN 1 
— Alimony, permanent S 40 andNl 
—Alteration or destruction of register S 16 
—Appeal to High Court S 47 andNl 
— Applicability of S 52 andN 1 
— Bigamy, punishment for S 5 
—Certificate and registry of marriage S 6 
— Certificate of marriage Soh H 
— Chief Justice, defined S 2 

—Civil Procedure Code, applicability of S 45 andN 1 

— Commencement of SI 

—Counter-claim by defendant S 37 

—Court, defined S 2 

— Custody of children S 49 

— Decrees in suits S 35 and N 1 

—Definitions S2N1 

—Desert, defined S2 

— Disposal of joint property S 42 

— Dissolution, suit for S 31 

Co-defendant, joining of S 33 and N 1 
— Divorce, grounds for S 32 andN 1 
— Extent of SI 

—Failure to register certificate S 15 
—False certificate S 14 

— Forwarding copies of register to Registrar— General 

S9 

—Grievous hurt, defined S 2 
— Hearing, private S43 
— High Court, power ©f superintendence SSI 
— Husband, defined S 2 
— Judicial separation, suit for S 34 and N 1 
— Liberty to marry again S 48 
— Marriage, defined S 2 
—Marriage, formal irregularity S17 andNl 
— Marriage register, inspection of S 8 
— Matrimonial Courts 
Chief Courts S 19 
Chief Court — Jurisdiction S 22 
Constitution of special Courts 8 18 andN 1 
Court seal S 23 

Delegates, appointment of Ss 24, 25 
Delegates, public servants S26 
Delegates, selection of S 27 
Determination of questions of law and fact S 46 
District Courts S20 
Jurisdiction of district Courts S22 
Legal practitioners S 28 
Territorial jurisdiction S 29 
— Nullity, suit for S 30 
— Object of Pre 

— Omission to attest or subscribe certificate S 13 

— Parsi, defined S 2 

— Priest, defined S 2 

— Priest’s neglect, penalty for S 12 

— Prohibited degrees Sch I 

— Registrar, appointment of S 7 

— Registration of divorces S 10 

— Remarriage, when unlawful S 4 

—Restitution of conjugal rights, suit for S36 andNl 

— Settlement of wife’s property for benefit of children 

S50 

— Short title S 1 
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FARSI MARRIAGE AND DIVORCE ACT, 1936 
(contd.) 

—Solemnizing illegal marriage, penalty for S 11 
—Suit to enforce marriage S 38 
—Valid marriage, requisites of S3 andN 1 
— Validity of trial S andNl 
— Wife, defined S 2 

PARTITION 
— Belbvant provisions 

Civil P. 0., 1908, S. 54 (Partition of revenue pay- 
ing estate); 0. 20, B. 18 (Decree for partition) 
Court'fees Act, 1870, S. 7 (iv) (b) (Court fee) 
Partition Act, 1893 

Kegisfcration Act, 1908, S. 17 (Instrument of parti- 
tion by Ee venue officer) 

Stamp Act, 1899, S. 2 (15) (Instrument of parti- 
tion); Art. 45 (Stamp duty) 

PARTITION ACT, 1893 
—Bidding by share-holders S 6 andNl 
—Decree, order for sale, whether S 8 and N 1 
—Dwelling house, partition suit by transferee of share 

B 4 and Notes 

— Extent of Si 
— Object of Pre and N 1 

—Partly partition and partly sale, power to order 

S 9 andNl 

—Pending suits, applicability of Act to S 10 andN 1 
— Person under disability, representation of S 5 
— Power to order sale S 2 and Notes 
— Procedure when sharer undertakes to buy 

S3 andNl 

—Reserved bidding S 6 andN 1 
— Sale, procedure of S 7 and N 1 
—Savings SI andNl 
-Title SI 


PARTNERSHIP 
—Relevant provisions 

Business Profits Tax Act, 1947 S. 2, (Working 
partner defined) 

Cml P. G , 1908, 0. 20, R. 15; 0. 30 
Income-tax Act, 1922, S* 2 (6B) (Eirm, partner, 
partnership defined) 

Partnership Act, 1932 

Stamp Act, 1899, Art, 46 (Stamp-duty) 


PARTNERSHIP ACT, 1932 
— Act of firm, defined S 2 
— Acts of firm, liability of partner S 25 and N 1 
— Additional undertaking, rights and duties of partners 

S17 


— Admission by partner S 23 andN 1 
— Agreement in restraint of trade Ss 11, 36; 

S54 andNl 

— Business, defined S2 

—Change in firm— Revocation of continuing guarantee 

S38 

— Change in the firm, rights and duties of partners 
after S 17 and N 1 
— Commencement of SI andN 1 
— Commencement and continuance of partnership 

S6N6 

—Conduct of business S 12 and N 1 
—Contract Act — ApplicabDity of S3 
—Creditor and debtor S 6N 3 


—■Deceased partner, liability of estate S35 andNl 
— Definitions S 2 andNl 
—-Dissolution of firm S 39 andNl 

Acts done after, liability S 43 and Notes 
Agreement, dissolution by S 40 and N 1 
Completion of undertaking S 42 andN 2 
Compulsory dissolution S41 andNl 


PARTNERSHIP ACT, 1932 — Dissolution of firm 
(contd.) 

Continuing authority of partners for purposes of 
winding up S 47 andNl 
Court, dissolution by S 44 and Notes 
Death of partner S 42 and N 3, 4 
Expiry of term S 42 andN 1 
Goodwill, sale of S 55 andN 1 
Insolvency of partner S 42 andN 5 
Mode of taking accounts S 48 and Notes 
Notice— Partnership at will S 43 andN 1 
Payment of debts S 49 andN 1 
Personal profits earned after S 50 
Piemature dissolution— Return of premium S 51 
Rescission of partnership contract for fraud or mis- 
representation S 52 and N 1 
Settlement of accounts S 48 and Notes 
Use of firm name or property S 53 
Winding up of business S 46 andN 1 
— Duty to indemnify loss caused by fraud S 10 
— Essentials of partnership S 4 and Notes 
— Existence of partnership, mode of determining 

S 6 and Notes 

— Expiry of term, rights and duties of partners after 

S 17 

— Expulsion of partner S 33 and N 1 

— Extent of SI 

— Firm as partner S 5 N 2 

— Firm, defined S 4 

— Firm name, defined S 4 

— General duties of partners S 9 andNl 

— Heirs of deceased partner S 6N 2 

— Holding out S 28 and N 1 

— Insolvency of partner S 34 and N 1; S 42 andN 5 

—Introduction of new partner S 31 andN 1 

— Joint Hindu family business S 4N 7, S 5 and N 3 

— Master and servant S 6 N 4 

— Minor admitted to benefits of partnership 

S 30 and Notes 

— Muhammadan family S 5 N 4 
— Mutual rights and duties, contract determining 

Sll andNl 

— Mutual rights and liabilities of partners 

S 13 and Notea 

— Notice to acting partner S 24 andN 1 
— Object of Pre 

— Outgoing partner, rights of S 36 
— Outgoing partner — Eight to subsequent profits 

S37 andNl 

—Particular partnership S 8 andN 1 
— Partner 

Act binding firm, mode of doing S 22 andN 1 
Agent of firm S 18 andN 1 
Authority in emergency S21 andNl 
Defined S 4 

Implied authority of S 19 and Notes 
Implied authority — Extension and restriction of 

S20 andNl 

Misapplication by, liability of firm S 27 andNl 
Wrongful act of, liability of firm S 26 andN 1 
— Partnership lat will S 7 andN 1 
— Partnership, defined S 4 and Notes 
—Personal profits earned by partners S 16 andN 1 
—Property of firm S 14 andN 1; S 15 
— Public notice, mode of giving S 72 
— Registration of firm Ch Vil 

Alteration of name or place of business 

S60 andNl 

Amendment of register by order of Court S 65 
Application for S 58 andN 1 
Change in or dissolution of firm S 63 andNl 
Change in names and addresses of partners S 62 
Closing and opening of branches S 61 
Copies, grant of S 67 
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PARTNERSHIP ACT, 1932 —Registration of firm 
( contd») 

ESect of non-regiatration S 69 and Notes 
Evidentiary value of statements etc., noted in 
register S 68 
Exemption S 56 
False particulars S 70 
Inspection of register S 66 
Rectification of mistakes S 61 
Registrar — Appointment of S 57 
Registration S 59 and N 1 
—Retirement of partner S 32 and Notes 
—Rules, power to make S 71 
—Savings S74andNl 
—Short title S 1 

—Status, partnership not arising from S 5 and Notes 
— Sub-partnership & 4 N 9 
— Test of partnership S 6N 1 
—Third party, defined S 2 
— Transferee of partner’s interest, rights of 

S29 andNl 

PART PAYMENT 

See : Limitation Act, 1908, S. 20 
PART PERFORMANCE 

See : T. P. Act, 1882, S. 53A 
PASSPORT ACT, 1920 
— Arrest, power of Si 
— Entry, defined S2 
—Extent of SI 
—Object of Pre 
—Passport, defined S 2 
— Power of removal S 5 
—Rules, power to make S 3 
—Short title S 1 

PATENTS AND DESIGNS ACT, 1911 
— Abandoned application — Publication of specifications 
accompanying S 61 

— Advocate-General, defined S 2 
— Agency S76 

— Aircraft, use of patented invention on : see Aircraft 
Act, 1934, S* 15 

— Amendment of application or specification by con- 
troller S 17 andNl 

— Amendment of specification by Court S 18 
—Appeal to Central Government S 70 
— Article, defined S 2 

—Assignment of patent to Central Government S 21A 
— Certificate of controller S 71 
— Commencement of SI 
— Compulsory licences and revocation S 22 
—Controller, defined S 2 andN 1 
—Controller— Directions from Central Government 

S68 

— Controller — Discretionary power S 67 
— Controller —Powers of S 65 
— Controller— Power to correct clerical errors S 62 
— Controller, power to revoke surrendered patent S 24 
— Controller, refusal to grant patent S 69 
—Copies, grant of S 72 
—Copyright, defined S 2 
—Crown, patent to bind S 21 

— Crown prerogative S 79 ' 

—Crown, registration of designs to bind S 51B 
—Damages, restriction on recovery of S 19 
—Definitions S 2 and Notes 
— Design, defined S 2 andN 2 
— Disoonformity S 38 A 

— District Court, defined S 2 
— Documents in Patent office, evidence of S 71A 
— Effect of disclosure on copyright S 49 
—Entry of assignments and transmissions S 63 
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PATENTS AND DESIGNS ACT, 1911 (eontd.) 

— Evidence before Controller S70A 
—Exhibitions and readings before learned sociatieg 

S40 

—Exhibitions, provisions as to S 52 
—Extent of SI andNl 
— Fees S 57 

— Foreign vessels in Indian waters S 42 
—Grant of patent 

Application for S 3 

Application for — Advertisement on aoceptanca 

BS 

Application for— Effect of acceptance S 7 
Application for — Proceedings upon S 5 
Date of patent S 11 
Effect of patent S 12 
Extent of patent S 12 
Form of patent S 12 
Fraudulent application S 13 
Grant and sealing of S 10 
Opposition to S 9 andNl 
Provisional protection S 4B 
Single patent for cognate inventions S 13A 
Specifications S 4 and N 1 
Time for leaving complete specifications S 4A 
Two or more persons, grant to S 37 
— Groundless threat of legal proceedings — Remedy S 36 
— High Court, defined S 2 
— Indian Museum, furnishing models to S 41 
— Infant or lunatic, procedure in case of S 74 
— Information as to existence of copyright S 51 
— Information relating to patents S 59A 
— Inspection of registers S 59 
— Inspection of registered designs S 50 
— Invention, defined S 2 andN 3 
— Lapsed patent, restoration of vS 16 
— Legal representative, defined S 2 
— Loss or destruction of patent S 39 
— Manufacture, defined S2andN4 
— Notice of trust S 58 
— Object of Pre 
—Officers and clerks S 56 
— Order granting licence, operation of S 23A 
— Patent, defined B 2 
— Patentee, defined S 2 
— Patents of addition S 15A 
— Patent office S 55 

— Piracy of registered design S 53 andN 1; S 54 
— Privilege of reports of controller S 60 
— Proprietor, defined S 2 
— Public use or knowledge of invention S 33 
— Publication of patented inventions S 66 
— Reciprocal arrangements S78A 

— Rectification of register S 64 andN 1 
— Register of patents S 20 andNl 
— Registration of designs 

Application for S 43 and N 1 
Cancellation of registration S51A 
Certificate of registration S 45 
Copyright on registration S 47 
Register of designs S 46 
Registration in new classes S 44 
Requirements before delivery on sale S 48 
— Revocation of foreign patents S 23 
— Revocation of patent— Framing issue for trial S2S 
— Revocation of patent— Notice of proceedings 

S27 andNl 

—Revocation of patent on public grounds S 25 
— Revocation of patent — Petition for S 26 andNl 
— Rules, power to make S 77 
— Security for costs S 74A 

I — Service by post S73 
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PATENTS AND DESIGNS ACT, 1911 fcontd.) 

—Subscription and verification of documents S 75 
— Suit for infringement S 29 and N 1 

Certificate of validity questioned S 32 
Costs S 32 

Hearing with assessor S 35 
Injunction S 31 

Inspection or account, order for S 31 

Innocent infringer S30 

Eelief in respect of particular claims S 35A 

Stay of proceedings S 34 

Transmission of decrees and orders to controller 

S33 

—Short title S 1 
—Term of patent S 14 

Extension of S 15 and N 1 
— "Wrongful use of words ‘patent office* S 78 

PATENTS AND DESIGNS (EXTENSION OF 
TIME) ACT, 1942 
—Duration S 1 
— Extent of SI 
—Extension of time limit S 2 
—Object Pre 
—Short title S 1 

PAUPER 

See: (1) Civil P. 0., 1908, 0. 38;0. 41, R. 10; 0.44 
(2l Federal Court Rules, 1942, 0. 16 
(3) Judicial Committee Rules, 1925, Rr. 8 to 10 

PAYMENT OF WAGES ACT, 1936 

—Absence from duty, deduction for S 9 

—Advances, deductions for, recovery of S 12 

—Appeal S17andNl 

—Application of Act S 1 

—Bar of suit S 22 

—Commencement of S X 

—Contracting out S23 

—Current coin or notes, payment in S 6 

—Damage or loss, deduction for S 10 

—Decision of claims arising out of deductions 

S15 andNl 

— Deduct’ons, permissible S 7 andN 1 
—Definitions S 2 and N 1 
, — ^Display of abstracts of Act S 25 
— Extent of Si 
—Factory, defined S 2 

—Federal Railway, applicability of Act to S 24 
—Fines S 8 

— Fixation of wage-periods S 4 
—Industrial establishment S 2 
—Inspectors S 14 

—Insurance and co-operative society, deduction for 
payment S 13 

—Mines and oilfields, applicability of Act to S 24 
—Object of Pre andNl 
—Penalty for oSenoes S 20 
—Plantation, defined S 2 

— Powers of authorities appointed under S. 15 S 18 
—Procedure in trial of ofienoes S 21 
— Railway administration, defined S 2 
—Recovery from employer S 19 
— Besponeibility for payment of wages S 3 
—Rule-making power S 26 
— ^Services rendered, deduction for S 11 
—Short title S 1 

-M^^e application for a group S 16 
— ^nme of payment of wages S 5 
— ^Wages, defined S2 

PEDIGREE 

See ; Evidence Act, 1872 S 32N25 


PENAL CODE, 1860 
— Abduction S 362 and Notes 

Concealment or confinement of abducted person 

S 368 and Notes 

With intent to subject person to grievous hurt, 
slavery or unnatural lust S 367 
Woman, to marry against will or for illicit inter- 
course S 366 and Notes 
—Abetment Ch V 

Abetment in British India of ofience outside 

S108A andNl 

Abetment of oSence by public S 117 andN 1 
Accessory after fact S 107 N 6 
Aiding S 107 and N 4, 5 
Concealing design to commit oSence 

S118 andNl 120 

Conspiracy S 107 andN 3 
Defined S 107 and Notes 
Instigation S 107 andN 2 
Mutiny, abetment of Ss 131, 132 
Ofience not committed — OSence punishable with, 
death or transportation S 115 andNl 
OSence not committed — OSence punishable with 
imprisonment S 116 andN 1 
Public servant — Concealing design to commit 
oSence S 119 

Punishment S 109 and Notes 
Punishment— Abettor present S 114 
Punishment— Cumulative S 112 
Punishment— DiSerent act done S 111 andNl 
Punishment— DiSerent eSecb caused 

S113 andNl 

Punishment — Person abetted doing act with diffe- 
rent intention S 110 andN 1 
— Abetment of assault on superior officer, by soldier, 
sailor or airman Ss 133, 134 
—Abettor, defined S 108 andN 1 
Absconding to avoid service of summons or proceed- 
ing S 172 andNl 

Accident in doing lawful act S 80 andN 1 

— Act caused by inducing person to believe that be will 
incur divine displeasure S 508 
—Act causing slight harm S 95 and Notes 
Act criminal by reason of its being done with crimi- 
nal knowledge or intention S 35 
— Act, defined S 33 and N 1 
— Act done by person justified by law S 79 andNl 
— Act done in good faith for benefit of child or insane 
person or by consent of guardian S 89 andN 1 
— Act done in good faith for benefit of a person without 
consent S 92 andNl 

—Act done pursuant to judgment or order of Court 

S78 andNl 

—Act done under compulsion S 94 andN 1 
—Act includes omission S 32 

— Act likely to cause harm, done without criminal 
intention to prevent otber harm S81 andNl 
—Act of insubordination by soldier, sailor or airman, 
abetment of S138 


—Act of J udge acting judicially S 77 and N 1 
—Act of person intoxicated S 85 andN 1 
—Act of person intoxicated when offence requires 
particular intent S 86 and N 1 
— Act of person of unsound mind S 84 and Notes 
—Adultery S 497 and N 1 
— Affray S 159 and Notes 

Punishment S 160 
—Animal, defined S 47 
—Animal, negligent conduct with S 289 and N 1 
—Army, navy and air force, offences relating to 


—Assault 


Ch VII 


Attempt to commit theft S 356 

Attempt to wrongfully confine a person S 357 



TOPIOAIi 

f^ENAL CODE, 1860 — Assault (conid.) 

DeBned S351andNl 
Grave provocation S 358 
Public servant, assault on S 353 and Notes 
Punishment S 352 and N 1 
To dishonour person S 355 andN 1 
— Attempt to commit culpable homicide S 308 
— Attempt to commit oSence S 511 and Notes 
^Attempt to murder S 307 and Notes 
^Bigamy S 494 and Notes 
Apostaey S494N5 

Concealment of marriage S 495 andNl 
Defence S 494N8 

•—Breach of contract to attend on or supply wants of 
helpless persons S 491 

— Breaking open receptacle containing property 

Ss 461, 462 

— Bribery or illegal gratification S 161 and Notes 

Abetment S 161 Nil 

Abetment by public servant of ofiences under 
Ss. 162 and 163 S 164 
Charge S161N14 

Disobeying law with intent to cause injury 

S166 andNl 

Evidence S161N12 

Framing incorrect document S 167 andNl 
Gratification, meaning of S 161 andN 4 
Legal remuneration, meaning of S 161 andN4B 
Motive or reward S 161 andN 5 
Obtaining valuable thing without consideration 

S165 andNl 

Sanction S161N13 

Taking gratification for exercise of personal in- 
fluence S 163 

Taking gratification to influence public servant 

S 162 andNl 

— Causing disappearance of evidence S 201 and Notes 
Evidence of oSence S 201 N 3 
Intention S201N4 
Punishment S 201 N 8 
—Cheating 

Abetment S415N11 

Attempt S415N10 

Damage S415N8 

Deceit to cause inducement S 415 N 3 

Defined S 415 and Notes 

Dishonestly inducing delivery of property 

S 420 and Notes 

Inducement by acts or conduct S.415N 5 
Intention S415N2 
Punishment S4l7 andNl 
With knowledge that wrongful loss may ensue to 
person whose interests oflender is bound to protect 

S418 andNl 

— Cheating by personation S 416 andN 1 
Punishment S 4 19 and N 1 
—Child 

Act done with intent to prevent child being born 
alive S 315 

Causing death of quick unborn child S 316 
Concealment of birth by secret disposal of dead 
body S3] 8 andNl 

Exposure or abandonment of S 317 andN 1 
—Child between seven and twelve years — Act of 

S83 andNl 

— Child under seven years— Act of S 82 andN 1 
— Coin, defined S 230 andN 1 
— Coins, offences relating to Ch XII 

Abetting counterfeiting out of India S 23S 
Altering appearance Ss 248, 249 
Causing coin to be of different weight or composi- 
tion S 244 
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PENAL CODE, 1860 — Coins, offences relating to 
(contd ) 

Counterfeit coin, delivering as genuine 

S241 andNl 

Counterfeit coin, deliveringAvith knowledge 

S 239 ; S 240 and N 1 
Counterfeit coin, fraudulent possession of S 242 ; 

S243 andNl 

Counterfeiting coin S 231 andNl 
Counterfeiting Queen’s com S232 andNl 
Delivery of altered coin Ss 250, 251 
Delivery of altered coin as genuine S 254 
Fraudulently or dishonestly diminishing weight 
or altering composition Ss 246, 247 
Import or export of counterfeit coins S 237 ; S 238 
Making or selling instrument for counterfeiting 
coin S 233 ; S 234 
Possession of altered coin Ss 252, 253 
Possession of instrument or material for counter- 
feiting S 23 5 andNl 

Unlawfully taking instrument from mint S 245 
—Common intention, acts done in furtherance of 

S 34 and Notes 

—Compulsory labour, unlawful S 374 and N 1 
—Consent — Act done an offence, independently of 
harm caused S 91 

— Consent given under fear or misconception 

S90 andNl 

— Consent, harm caused by act done by S 87 andNl; 

S88 andNl 

— Consent of child S 90 
— Consent of insane person S 90 
— Co-operation by doing one of several acts constituting 
an offence S 37 andN 1 
— Counterfeit, defined S 28 andNl 
— Counterfeiting Government stamp S 255 
Making or selling instrument for S 257 
Possession of counterfeit stamp S 259 
Possession of instrument or material for S 256 
Sale of counterfeit stamp S258 
Use as genuine S 260 
—Court of justice, defined S 20 
— Criminal breach of trust S 405 and Notes 
Abetment S 405 N 26 
Agent S405N14 

Breach of duty under Civil law S 405 N 9 

Broker S405N15 

Carrier S 405 N 10 ; S 407 and N 1 

Clerk or servant, by S 405N 11 ; S 408 andN 1 

Debtor and creditor S 405 N 20 

Failure to account or false account S 405 N 3 

Hirer S 405N21 

Onus of proof S 405 N 24 

Partner S 405N19 

Pledgor and pledgee S 405 N 16 

Property S405N4 

Public servant S 405 N 12 

Public servant, banker, merchant or agent, by 

S 409 and Notes 

.Punishment S 406 andN 1 
— Criminal conspiracy 
Defined S 120A 
Punishment S 120B and Notes 
— Criminal force 

Defined S 350 and N 1 
Force, defined S 349 and N 1 
Grave provocation S 358 
Public servant, use against S 353 and Notes 
Punishment S 352 andN 1 
To dishonour a person S 355 andN 1 
—Criminal intimidation S 503 andN 1 

A nnonymous- communication S507 andNl 
Punishment S 50 6 and N 1 
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PENAL CODE, 1860 (contd.) 

—Criminal misappropriation 

Dishonest misappropriation S 403 and Notes 

Joint property S 403 N 8 

Partner S403N7 

Practice and procedure S 403 N 10 

Property possessed by deceased at time of death 

S404 andNl 

— Criminal trespass 

Bona fide claim of right S 441 N 5 
Continuing offence S 441 N 16 
Defined S 441 and Notes 
Punishment S 447 
Eight of private defence S 441 N 17 
Use of criminal force S 441 N 14 

Culpable homicide S 299 and Notes 

Intention and knowledge S 299 N 2 
—Culpable homicide by causing death of person other 
than one intended S 301 and N 1 
—Culpable homicide not amounting to murder, punish- 
ment for S 304 and Notes 
— Currency-notes or bank-notes 
Counterfeiting S 489A and N 1 
Documents resembling, making or using S 489E 
Forged or counterfeit, possession of 

S489C andNl 

Forged or counterfeit, using as genuine 

S489B andNl 

Instruments for making forged or counterfeit 

S489D 

— Daeoity 

Assembiing for purpose of S 402 andN 1 
Attempt to commit, armed with deadly weapons 

S 398 andNl 

Attempt to causa death or grievous hurt 

S 397 and Notes 

Belonging to gang of daooits S 400 andN 1 
Dacoity with murder S 396 and Notes 
Defined S 391 andN 1 
Making preparation for S 399 andN 1 - 
Punishment S 395 and Notes 
— Death defined S46 
—Death sentence— Commutation of S 54 
—Defamation S 499 and Notes 

Accusation preferred in good faith to authorised 
person B 499 

Caution intended for good person S 499 
Censure passed in good faith by person having 
lawful authority S 499 ^ 

Conduct of any person touching any public ques- 
tion S 499 
Defined S 499 

Imputation of truth for public good S 499 ; 

Ss 499& 500N6 

Imputation to protect one’s interest S 499 
Merits of case decided S 499 
Merits of public performance S 499 
Printing or engtav-ing matter S 501 andNl 
Public conduct of public servants S 499 ; 

Ss 499 & 500 N 7 

Publication Ss 499 & SOON 2 
Publication of reports of proceedings in Courts 

S 499 

Punishment S 500 

Sale of printed or engraved substance S 502 
—Definitions— Interpretation S 6 and N 1 ; S 7 
—Deserter concealed on board merchant vessel S 137 
^Destruction of document to prevent its use as evi- 
dence^ S 204 andNl 

—Desertion of eoldier, sailor or airman, ahettirg of 

^ , S135 

—Dishonestly, defined S 24 and N 1 
-Disobeyii^ order to attend S 174 and Notes 


penal code, 1860 (contd,) 

— Disobeying order to produce document S 175 andN I 

— Document, defined S 29 and N 1 

—Effect caused partly by act and partly by omission 

sse 

— Elections, ofiences relating to Oh IXA 
Bribery S 17 IB andN 1 
Candidate, defined S 171A 
Electoral right, defined H 171 A 
Failure to keep accounts B 171-1 
False statements B 171G 
Illegal payments S171H 
Personation at election S 171D andN 1 
Punishment for bribery B171E 
Punishment for undue influence or personation 

S171F andNl 

Endue influence in election S 1710 andN 1 
— Enhanced punishment S 75 and Notes 
— Escape from custody: S 224 andN 2; S 225B and Notes 
Keeeue from lawful custody S 225B N 8 
— Europeans and Americans, sentence of penal servi- 
tude B 56 andNl 

— Exhibition of false light, mark or buoy S 281 
— Explosive substance, negligent conduct with B 28G 
— Extent of Si 
— Extortion 

Defined S 383 andNl 

Punishment S 381 andN 1 

Putting person in fear of death or grievous hurt 

S386 andNl 

Putting person to fear of death or grievous hurt in 
order to commit extortion S 387 andN 1 
Putting person in fear of injury S 385 and N 1 
Threat of accusation of ofieuce Ss 388, 389 
—Extra-territorial ofiences S 4 andN 1 
— False charge of ofienoe with intent to injure 

S 211 and Notes. 

False information to police S 2 1 1 N 1 1 
Practice and procedure S 2 1 1 N 10 
Sentence S211N9 

— False claim in Court, dishonestly making 

S209 andNl 

— False evidence 

Fabricating false evidence S 192 and Note? 

False certificate, issuing or signing S 197 andNl 
False declaration S 199 and Notes 
Giving false evidence S 191 and Notes 
Giving or fabricating false evidence with intent 
to procure conviction of capital ofience 

S 194 andNl 

Giving or fabricating with intent to procure eon^ 
vietion of offence punishable with transportation 
or imprisonment S 195 and N 1 
Punishment for false evidence S 193 and Notes 
Using as true a false declaration S 200 ^ 

Using as true certificate known to be false 

S 198 andNl 

Using evidence known to be false S 196 andNl 
— False information to screen offender S 201 and Notes 
— False personation in suit or proceedings 

S 205 andNl 

— Falsification of accounts S 477A and Notes 
—Fine 

Amount of S 63 andNl 
Levy of S 70 

— Fire or combustible matter, negligent conduct with 
^ S285 

—Forgery 

Counterfeit seal » making or possessing Ss 472, 473 
Counterfeiting device or mark need for authenticat- 
m Bs 475, 476 

Defined S 463 and Notes 
Fraudulent destruction of will, authority to adopt 
or valuable security S 477 and N 1 
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PENAL CODE, 1860 — ■ Forgery (contd,) 

Foi purpose of cheating S 468 and N 1 
For purpose of harming reparation S 469 andNl 
Forged document S 470 
Making falsa document S464 and Notes 
Possession of forged document intended to be used 
as genuine S 474 and N 1 
Punishment S465 andNl 
Eecord of Court or public register S 466 andNl 
Using as genuine forged document: S 471 and Notes 
Valuable security, will or authority to adopt 

S 467 and Notes 

— Fraudulent claim to property to prevent seizure 

S207 

— Fraudulent concealment or removal of property to 
prevent seizure S 206 andN 1 
— Fraudulent disposition of property Ss 421, 422, 424 
— Fraudulent execution of deed 8 423 andNl 
—Fraudulently, defined 8 25 andN 1 
— Fraduiently obtaining decree for sum not due 

8 210 andNl 

— Fraudulently suffering decree 8 208 
— Gaining wrongfully, defined 8 28 
—General explanations Oh II 
Gender 8 8 
Number S 9 

— General exceptions Oh IV 

Act by person ibound or believing himself bound 
bylaw 8 76 andNl 

—Giving false information of offence committed 

8 203 andNl 

— Good faith, act done in, for benefit of a person 

S 92 andNl 

— Good faith —Communication made in S 93 
— Good faith, defined 8 52 and N 1 
—Government, defined 8 17 andNl 
— Gratification to screen offender 8 213 andNl 
— Grievous hurt 

Act endangering life or personal safety 

8 338 andNl 

Dangerous weapons or means, by 8 326 andNotes 
Defined 8320 and Notes 

Hurt to extort confession or to compel restoration 
of property 8 331 

Hurt to extort property or to constrain to an illegal 
act S 329 

Provocation, causing grievoushurt on: 8335 andNl 
Punishment S 325 and Notes 
To deter public servant 8 333 andN 1 
Voluntarily causing grievous hurt S 322 and N 1 
— Harbour, defined 8 52 A andN 1 
—Harbouring deserter 8 136 
— Harbouring offender 8 212 andN 1 

Offender escaped from custody 8 216 andN 1 
— Harbouring robbers or dacoita 8 216A andN 1 
— House breaking 8 445 andN 1 

By night 8 446; 8 460 and Notes 
—House-trespass 8 442 and Notes 

By night — Punishment for S 457 and Notes 
Lurking — Punishment for 8 453 
Lurking ho use- trespass 8 443 andN 1; S 444" 

Lurking house-trespass by night 8 460 and Notes 
Lurking house-trespass with intent to commit 
offence Ss 454 to 456 

Preparation for hurt, assault or wrongful restraint 

8 462 

Punishment 8 448 andNl 
with intent to commit offence Ss 449 to 451 
—Hurt 

Act endangering life or personal safety Ss 336, 337 
Causing hurt by means of poison 8 328 andN 1 
Dangerous weapon or means, by 8 324 andN 1 


PENAL CODE, 1860 — Hurt (contd.) 

Defined 8 319 andNl 

Hurt to extort confession or to compel restoration 
of property S 330 and N 1 
Hurt to extort property or to constrain to an illegal 
act 8 327 

Provocation, causing hurt on 8 334 andN 1 
Punishment 8 323 and Notes 
To deter public servant 8 332 and N 1 
Voluntarily causing hurt 8 321 
— Illegal, defined 8 43 andN 1 

— Illegal purchase or bid for property 8 185 andNl 
— Importation of girl from foreign country 8 B66B 
—Imprisonment— Eigorous or simple 8 60 
—Imprisonment for non-payment of fine S 64 andNl 
Description of 8 66 and N 1 
Limit to S 65 andNl 
Offence punishable with fine only 8 67 
Termination of Ss 68, 69 

— Information of offence, intentional omission to give 

8 202 

—Injury, dt fined S 44 and N 4 
— Intentional insult or interiuption in judicial proceed- 
ings S 228 and Notes 

— Intentional insult with intent to provoke breach of 
peace S 504 and Notes 
— Insane person, act of 8 84 and Notes 
—Judge, defined 819 and N 1 
— Kidnapping 

Concealing or confining kidnapped person 

8 368 and Notes 

Child under ten S 369 

From British India 8 360 

From lawful guardianship 8 361 and Notes 

In order to murder 8 364 and N 1 

Kinds of 8 359 

Lawful guardian 8 361 

Punishment for S 363 and N 1 

With intent to secretly and wrongfully confine 

8 365 andNl 

With intent to subject person to grievous hurt, 
slavery or unnatural lust 8 367 and N 1 
Woman, to marry against will or for illicit inter- 
courbe 8 366 and Notes 
— Laws not affected 8 5 andN 1 
—Legally bound to do, defined S 43 andN 1 
— Life, defined 8 45 
—Local law 8 42 
— Losing wrongfully, defined 8 23 
— Lottery, keeping lottery office 8 294 A andN 1 
—Lurking house^trespass : see House trespass. 
—Machinery, negligent conduct with S 287 
—Man, defined 8 10 
— Marriage, offences, relating to Oh XX 
Bigamy S 494 and Notes 

Deceitfully inducing belief of lawful marriage: 8 493 
Fraudulent marriage ceremony 8 496 and N 1 
— Married woman, enticing away, or detaining with 
criminal intent 8498 and Notes 
— Minor, buying for prostitution 8 373 and Notes 
— Minor, selling for prostitution S 372 and N 1 
— Miscarriage 

Causing miscarriage 8*312 andN 1 
Death caused by S 314 andN I 
Without woman's consent 8 313 
—Mischief 

Bona fide claim of right 8 425 N 6 

Damage to amount of fifty rupees S 427 and N 1 

Defined 8 425 and Notes 

Destruction of one’s own property S 425 N 7 

Injury to public road, bridge, river or channel 

8 431 andNl 

Injury to works of irrigation 8 430 and Notes 
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Intentionally running vessel aground S 439 
Eilling or maiming animal Ss 428, 429 
Land mark S 434 

Lighthouse or sea-mark S 433 andN 1 
Mischief by fire or explosive substances 

S435 andNl; S436 andNl 
Preparation for causing death or hurt S 440 
Proof S425N10 
Punishment S 426 and N 1 
Public drainage S 432 
Vessel Ss 437, 438 

^Misconduct in publ'c by drunken person S 510 
—Month, defined S 49 
—Moveable property, defined S22 andNl 
—•Mutiny, abetment of Sa 131, 132 
—Murder S 300 and Notes 
Abetment S 302 N 21 
Attempt to murder S 307 and Notes 
Bail S 802N27 

Committal to Sessions S SOON 37 
Charge to jury S SOON 38 
Culpable homicide and murder S 300 N 32, 33 
Divine influence S 300 N 41 
Exceptions S SOON 8 to 31 
Evidence S300N42 to 52 
Eraming of charge S 300 N 36 
Grave and sudden provocation S 300 N 9 to 18 
Knowledge and intention S 300 N 3 
Life-convict, murder by S 303 andN 1 
Motive S SOON 35 
Plea of guilty S 302 N 23 
Public servant exceeding power S 300 andN 25 
Punishment S 302 and Notes 
Private defence, act in exercise of; S 300 N 19 to 24 
Bemiasion of sentence S 302 N 25 
Sudden light S 300 N 26 to 30 I 

— Nuisance, continuance after injunction S291 
— Oath, defined S51 i 

— Obscene acts and songs S 294 i 

—Obscene books, sale, etc. of S 292 andN 1 | 

— Obscene objects, sale, etc. of, to young person S 293 i 
— Obstructing public servant in discharge of public 
duties S 186 and Notes 
— Obstructing sale of property S 184 andNl 
— OSence, defined S 40 andN 1 
— Offences against the state Ch VI 
— Offences committed beyond British India which may 
be tried in British India S 3 andN 1 
— Offences committed within British India S 2 andN 1 
— Omission, defined S 33 andNl 
— Outraging modesty of woman S 354 andN 1 
— ^Person, defined S 11 andN 1 
— ^Personating a public servant S 170 andN 1 
—Personation of a juror or assessor S 229 
— Persons concerned in criminal act guilty of several 
offences S 38 andNl 

— Place of worship, injuring or defiling S 295 andNl 
—Poisonous substances, negligent conduct with S 284 
— Possession of wife, clerk or servant S 27 andN 1 
—Prerogative of Crown, to pardon or reprieve S 55A 
— Prisoner of war — Aiding escape S 130 
—Prisoner of war, publie^rvant allowing escape 

Ss 128, 129 

—Private defence, right of 

Acts again&t, which there is no right of private 
defence S 99 and Notes 

Commencement and continuance of S 102 and N 1 
Deadly assault S 106 

Defence of body and property S 97 and Notes 
Defence of property— Causing death S 103 andN 1 
Defence of property — Causing harm other than 
^ „4^ath ^lOdandNI 
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PENAL CODE, 1860 — Private defence, right oi 
( conid.) 

Defence of property — Commencement and con- 
tinuance of right S 105 and N 1 
Extent— Causing death S 100 and Notes 
Extent — Harm other than death S 101 andNl 
Extent of S 99 and Notes 
Onus S96N4 
Plea of S96N3 

Bight against act of person of unsound mind, etc. 

H98 andNl 

Things done in private defence— Whether offence 

B 96 and Notes 

—Procuration of minor girl S 366A and N 1 
— Promoting enmity or hatred between classes 

B loBA and Notes 

— Property mark 

Counterfeiting 8 483 andNl 

Counterfeiting mark used by public servant: S 484 

Defined 8 479 andNl ^ 

False mark, punishment for making use of 8 488 
False, using 8 481; S 482 and N 1 
Tampering with 8 489 
—Public, defined 8 12 
— Public health, offences relating to Ch XIV 
Act likely to spread disease Ss 269, 270 
Adulteration of drugs 8 274 
Adulteration of food or drink 8 272 andNl 
Fouling .water 8 277 and N 1 
Making atmosphere noxious to health 8 278 
Quarantine rule, disobedience of 8 271 
Bale of adulterated drag 8 275 
Sale of drug as different drug S 276 
Sale of noxious food or drink S 27 3 and N 1 
— Public nuisance 8 268 andN 1; 8 290 andN 1 
— Public servant 

Commitment or confinement contiary to law 

8 220 andNl 

Defined 8 21 and Notes 

Disobedience of law with intent to save offender 

8 217 andNl 

Disobedience of order promulgated by 

S‘l88 and Notes 

Escape from custody, negligently allowing 

S 223 andNl 

False statement on oath or affirmation to 

8 181 andNl 

Framing incorrect record 8 218 andN 1 
Furnishing false information to S 177 and Notes 
Giving false information to with intent to cause 
injury to another person 8 182 and Notes 
Intentional omission to apprehend 8 221 and N 1; 

B 222N1 

J udicial proceeding — Making report contrary to 
law 8 219 andNl 

Obstruction in discharge of public duties 

S 186 and Notes 

Omission to apprehend or sufferance of escape 

S225A andNl 

Omission to assist 8 187 andN 1 
Omission to give notice or information to 

8176 andNl 

Threat of injury to 8 189 andN 1 
Threat of injury to induce person to refrain from 
applying for protection to 8 190 
Unlawfully buying or bidding for property 8 169 
Unlawfully engaging in trade 8 168 andNl 
Wearing garb or carrying token used by 
^ 8 171 andNl 

—Public way— Danger or obstruction to 8 283 andNl 
—Public way —Bash driving or riding 8 279 andN 1 
—Palling down or repairing buildings, negligent con- 
duct with 8 288 
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— -Panishments Ch III 

Fractions of terms of punishment S 57 
Kinds of SSBandNl 

Limit of punishment of offence made up of several 
ofiiences S 71 and Notes 
Person guilty of one of several oSences 

S72 andNl 

—.Quean, defined S 13 
— Sape 

Defined S 375 and Notes 
Evidence and proof Ss 375 & 376 N 4 
Penetration Ss 375 cfe 376N2 
Punishment S 376 and Notes 
—Eash navigation of vessel S 230 
— Kash or negligent act, causing death by 

S 304A and Notes 

— Eeason to believe, defined S 26 andN 1 
— Eeceiving stolen property S 411 and Notes 
Assisting in concealment S 414 andN 1 
Habitually dealing in stolen property: S 413 andNl 
Identification S 41 1 N 9 
Kno wledge S 4 1 1 N 5 
Possession after lapse of time S 411N7 
Presumption S 41 1 N 6 
Property stolen in the commission of daooity 

S412 andNl 

Several articles S 41 IN 11 

— Bafusing to answer questions S 179 andNl 

—Bef using to sign statement S 180 andN 1 
— Beligion, offences relating to Ch XV 

Burial places, trespassing on S 297 andN 1 
Disturbing religious assembly S 296 
Outraging religious feelings S 2 95 A andN 1 

Uttering words with intent to wound religious 
feelings S 298 andNl 

— Bemission of punishment, violation of conditions of 

S227 andNl 

~ -Besistanee or obstruction to lawful apprehension 

S 224 and N 1; S 225B and Notes 
Lawful apprehension S 225BN 3 to 6 

— Besistance or obstruction to lawful apprehension of 

another S 225 and Notes 

— Besistance to taking of property by lawful authority 

S 183andNotea 

— Bio ting S 146 and Notes 

Armed with deadly weapon S 148 and Notes 
Assaulting or obstructing public servant suppres- 
sing riot S 152 andNl 

Liability of peisou for whose benefit riot is com- 
mitted S 155 andN 1 S 156 
Private defence S 148 N 5 
Punishment S 147 and Notes 
Sudden fight S146N6 

Wantonly giving provocation with intent to cause 
riot S 153 andNl 
— Bobbery 

Attempt to cause death or grievous hurt 

S 397 and Notes 

Attempt to commit S 393 

Attempt to commit, armed with deadly weapons 

S 398 andNl 

Defined S 390 and N 1 
Hurt in committing S S94 andN 1 
Punishment S 392 andN 1 
— Section, defined S 50 
— Sedition S 124A and Notes 
Intention S124AN6 
Liability of printer, publisher and editor 

S124ANU 

Seduction of soldier, sailor or airman, attempting of 

S131 

— Servant of the Queen, defined S 14 andN 1 


— Screening offender, offering gift for S 21*4 andNl 
— Slave, buying or disposing of person as; S 370 andNl 
— Slaves, habitually dealing in S 371 
— Solitary confinement S 73 andNl 
Limit of S 74 

— Special law, defined S 41 andN 1 
—Stamp, effacing writing from S 261 
— Stamp — Erasure of mark S 263 
— Stamp — Prohibition of fietiticus stamps S 263A 
— Stamp — Use of previously used siamp S 262 
— Statement conducting to public mischief 

S 505 andNl 

— Stolen property, defined S 410 andNl 
— Stolen property, taking gift to help to recover 

S215 andNl 

— Suicide 

Abetment of S 306 andN I 

Abetement of suicide of child or insane person 

S305 

Attempt to commit S 303 andN 1 
— Summons, absconding to avoid, service of 

S172 andNl 

— Summons, preventing service or publication of 

S 173 andN I 

—Theft 

Animals, theft of S 378 

Belonging to gang of thieves S 401 and Notes 

Bona f%de claim of right Ss 378 & 379 N 9 

Clerk or servant, theft by S 381 andN 1 

Consent Ss 378 379 N 4 

Defined S 378; Ss 378 and 379 Notes 

Dishonest intention Ss 378 & 379 N1 

Evidence and proof Ss 378 & 379 N 22 

Eish in water Ss 378 & 379 N 6 

Joint possession Sa 378 & 379 N 12 

Punishment S 379 

Bemoval by owner Ss 378 & 379 N 14, 15 

Bemoval of crops Ss 378 & 379N 11 

Theft after preparation for causing death, hurt, etc. 

S382 andNl 

Theft in dwelling house S 380 and Notes 
Thing attached to earth S 378 
— Thug 

Defined S 310 
Punishmen t S 3 1 1 
—Title S 1 
— Trade mark 

Counterfeit, selling goods with S 486 andNl 
Counterfeiting S 483 and N 1 
Defined S 478 and N 1 
False, using S 480 and N 1 ; S 482 and N 1 
Instrument for counterfeiting, making or posses- 
sion of S 485 andNl 
— Transportation 

Commutation of S 55 andN 1 

Offenders how dealt with till transportation S SB 

Transportation instead of imprisonment 

S59 andNl 

Transportation, unlawful return from S 226 
— Unlawful assembly S 141 and Notes 

Being hired to take part in S 158 
Common object, offence committed la prosecution of 

S 149 and Notes 

Harbouring persons hired for S 157 andN 1 
Hiring persons to join S 150 and N 1 
Joining, armed with deadly weapon S 144 andN 1 
Joining or continuing, after command to disperse 
S 145; S 151 andNl 

Member of S 142 andNl 
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Owner or occupier of land, liability of 

S154 and N1 

Punishment S 143 andNl 
^Unnatural oSence S 377 and Notes 
— Unsafe or overloaded vessel, carrying person in 

S282 

^Unsound mind, act of person of S 84 and Notes 
— Valuable security, defined S 30 andNl 

—Vessel, defined S 48 
—Voluntarily, defined S 39 andN 1 
— Waging war S 121 and Notes 

Abetment or attempt S 121 andN 2 

Asian power in alliance with the Queen, war against 

S125 

Assaulting Governor*General or Governor S 124 
Burden of proof S 121 N 4 
Collecting arms for S 122 
Concealing with intent to facilitate design S 123 
Conspiracy S 121 A and Notes 
Depredations on territory of power at peace with 
the Queen S 126 
Eeeeiving property taken by S 127 
—Wearing gaib or carrying token used by soldier, sailor 
or airman S 140 

—Weights and measures, ofiences relating to Ch XIII 
Praudulent use of false instrument Ss 264, 265 
Making or selling false weight or measure S267 
Possession of false weight or measure 


— Will, defined S 31 
— Woman, defined S 10 
— Word, gesture or aos intended 
of woman S 509 andNl 


S266 andNl 


to insult the modesty 


- — Wrongful confinement 
Defined S 340 andNl 
Person for whom writ has been issued S 345 
Punishment S 342 andN 1 
Secret S 346 
Ten days or more S 344 
Three days or more S 343 
To estort confession or to compel restoration of 
property S 348 

To extort property or constrain to illegal act 

, S 347 andNl 

—Wrongful gain, defined S 23 and N 1 
—Wrongful loss, defined S 23 and N 1 
— W rongful restraint 

Defined S 339 andNl 
Punishment S 341and N 1 
— Year, defined S49 


PENAL SERVITUDE ACT, 1855 
— Alteration of punishment S 3 
— Efiect of pardon S 4 
— European, defined & 15 
—European or American S 14 

European or American, not to be transported S 1 
—Provisions of English Statute, Act not to afieot S 13 
— Terms of S 2 


(ENHANCEMENT) ORDINANCE, 

1942 

—Attempt and abetment S 7B 

-Contravention of Buie 35 of Defence of India Rules 

S 5 

-Explosive Substances Aet-Oflencea under aections 3, 
4 and 5 S 7A 
—Object of Pie 

-Oflenoea under sections 147, 148 and 186, Penal Code 

' I? 


PENALTIES (ENHANCEMENT) ORDINANCE, 
1942 (con id.) 

—Offences under sections 376, 380, 382, 394 and 395, 
Penal Code S 6 

—Operation of sections 3 to 7 A SI 
—Savings S 8 

—Short title, extent and operation S 1 
— Theft, punishment for S 3 

PENSIONS ACT, 1871 
— Appropiiate Government, defined S 3A 
— Assignment S 12 andN 1 
— Attachment, exemption from S 11 and Notes 
—Claims S 5 andNl 

Civil Court, cognizance by S 6 andN 1 
-—Commutation of pensions S 10 andN 1 
—Extent of Si 

— Grant of money or land-revenue, defined S 3 andN 1 
—Payment S 8 andN 1 

— Pensions for lands held under grants in peipetmty 

S7 andNl 

—Reward to mfoimer S 13 

— Rules, power to make S 14 

— Saving of rights of grantees of land revenue 

S9 andNl 

— Short title S 1 

—Suit relating to, bar of S 4 and Notes 

PENSIONS APPEAL TRIBUNALS (POWERS) 
ORDINANCE, 1945 
—Object of Pre 

—Powers of Appeal Tribunals S 2 
— Short title, extent and commencement S 1 

PERJURY 

See : (1) Criminal P. C„ 1898, S. 195 ; 

(2) Penal Code, 1860, Ss. 191, 193. 

PERPETUAL INJUNCTION 

See: Specific Relief Act, 1877, Ss. 54, 55. 
PERPETUITY 

See : (1) Succession Act, 1925, S. 114 ; 

(2) T. P. Act, 1882, S 14. 

PERSONAL COVENANT 

See: T. P. Act, 1882, Ss. 40, 58. 

PERSONATION 

Seel Penal Code, 1860, Ss. 170, 171. 
PETROLEUM ACT, 1934 
—Accidents, report of S 27 
— Accidents, serious, inquiry into S 28 
— Applicability to other substances S 30 
—Certification of other test apparatus SIS 
—Certificate of testing S 19 
— Confiscation of petroleum and receptacles S 24 
— Dangeious petioleum S 2 
—Definitions S 2 

—Exemption, general power of ' S12 
—Exemption of heavy oils S 11 
—Exemption of motor conveyances and stationary 
engines S 9 

—Exemption of railway administration S 10 
-Flashing- point, defined S2 
— Import, transport and storage of petroleum S 3 
Rules for S 4 
—Inspection of places S 13 
— Inspection and sampling of petroleum S 14 
—Jurisdiction to try ofiences S25 
—Licence for small stocks Ss 7, 8 
—Local authority, limitation of powers S 31 
—Manner of test S 18 
—‘Motor conveyance’ defined S 2 
—Penalty, general S 23 



TOPICAL 

PETROLEUM ACT, 1934 (conid.) 

— Petroleum, defined S 2 

— Power of entry and search S 26 

—Production, refining and blending of petroleum S 5 

— Receptacles of dangerous petroleum S 6 

— Re- testing S 20 

— Rules, provisions relating to S 29 

— Short title, extent and commencement S 1 

— Standard Test Apparatus S 15 

— Test, rules as to Ss 21, 22 

— Testing officers S 17 

— ‘To import’ defined S 2 

— ‘To store’ S 2 

—‘To transport’, defined S 2 

PHARMACY ACT, 1948 
— Agreement, defined S 2 
— Approved, meaning of S 2 
— Central Council, defined S 2 

Approved courses of study and examinations S 12 
Constitution and composition of S3 
Education regulations S 10 
Education regulations — Application to Provinces 

Sll 

Executive Committee S 9 
Incorporation of S 4 
Information to be furnished by S17 
Inspection S 16 
Mode of declaration S 15 
Mode of election S 6 
President and Vice-President S 5 
Qualifications granted outside the provinces of 
India S 14 

Remuneration and allowances S 8 
Stafi S 8 

Term of office and casual vacancies S 7 
Withdrawal of approval S 13 
— Commencement of SI 
— Commission of Enquiry S 45 
— Dispensing by unregistered persons S 42 
— Executive Committee, defined S 2 
— Extent of SI 

■ — Failure to surrender certificate S 43 
— Falsely claiming to be registered S 41 
— Indian University, meaning of S 2 
— Joint Provincial Council S21 
— Medical practitioner, defined S 2 
— Object of Pre 

— Payment of part of fees to Central Government S 44 
— Provincial Council 

Constitution and composition S 19 
Defined S 2 

Executive Committee S 27 
Incorporation of S 22 
Information to be furnished S 28 
Inter-provincial agreements S20 
Mode of elections S 24 
President and Vice-President S 23 
Staff remuneration and allowances S 26 
Term of office and casual vacancies S 25 
— ^Register, defined S 2 
— Registered pharmacist, defined S 2 

Registration of pharmacists 

Duplicate certificates S 39 

Eutry of additional qualification S 35 

First register S 30 

First register — Qualification for entry in S 31 

Jurisdiction to question order S 38 

Preparation and maintenance of reeiister S 29 

Printing of register S 40 

Removal from register S 36 

Renewal fees S 34 

Restoration to register S 37 
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PHARMACY ACT, 1948— Registration of pharma- 
cists (contd,) 

Scrutiny of applications S 33 
Subsequent registration S 32 
— Regulations, power to make S 18 
— Rules, power to make S 46 
— Short title S 1 

PLACE OF WORSHIP 

— Protection of — See : Ancient Monuments Preservation 
Act, 1904, S. 13 

PLEADER 

See under LEGAL PRACTITIONER. 

PLEDGE 

See ; Contract Act, 1872, Ss. 172 to .,30. 
POISONS ACT, 1919 
— Import of poison S 3 
— Possession and, sale of poison S 2 
— Possession, power to regulate in certain areas S 4 
— Presumption as to specified poisons S 5 
— Rules, power to make S 8 
— Savings S 9 
— Search-warrant S7 
— Short title and extent S 1 
— Unlawful importation S 6 

POLICE ACT, 1861 

— Additional police at cost of individuals S 13 
— Additional police in disturbed or dangerous areas 

S15 

Compensation to suSerers S ISA and N 1 
— Additional police in neighbourhood of railway * 

S14 

— Authority to be exercised by police officers S 20 
— Cattle, defined S 1 
— Certificates to police officers S 8 
— Conferment of powers of police officer S 45A (O.P.) 
—Constitution of the force S 2 
— Coutrol of Magistrate of district S 33 
— ^Delivery of certificate S 28 

— Disobedience of orders as to public assemblies or 
processions S 32 andN 1 
— Duties of police-officers S 23 and N 1 
— Duty, police officer always on S 22 
—Duty to keep diary S 44 andN 1 
— Form of returns S 45 
— Inferior officers, appointment and dismissal of 

S7 andNl 

— ^Information laying before Magistrate S 24 
— Inspector- Ge neral S 4 
Powers of S 5 
Power to make rules S 12 
— Interpretation-clause S 1 
— Jurisdiction to try police officer S 35 
— ^Limitation of actions S 42 and N 1 
— Magistrate, defined SI 
— Month, defined S 1 

—Neglect of duties, penalty for S 29 and Notes 
—Object of Pre 

— Ofiences on roads S 34 and Note 
— Other employment, police officer not to engage in 

SiO 

— Person, defined S 1 

—Plea that act was done under warrant S 43 
—Property, defined S 1 
— Prosecution under other laws S 36 
—Provincial Government, superintendence by S3 
—Public assemblies and processions, regulation of 

S 30 and Notes 

—Recovery of moneys S 16 
— ^Recovery of penalties and fines S 37 
—Resignation by police officer S 9 
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: — Scope oi Act S 46 
—Special police officer S 17 andNl 
Powers of S 18 

Refusal to serve as S 19 and N 1 
— Tendec of amends S 42 
— Unclaimed property Ss 25 to 27 
■—Village police, authority over S 47 
■ — Village police officers S 21 

POLICE ACT, 1888 

— Consent of Provincial Government for exercise of 
powers S 4 

— Constitution of police force for special purposes 

S 2 andNl 

— Employment beyond province S 3 

— Object of Pre 

—Title and extent of SI 

POLICE (INCITEMENT TO DISAFFECTION) 
ACT, 1922 

—Acts by police assooiationa S 4 
—Jurisdiction to try S 6 
— Member of police force, defined S 2 
—Object of Pre 

—Penalty for causing disafieetion S 3 
—Sanction for prosecution S 5 
— Short title, extent and commencement S 1 

PORT HAJ COMMITTEES ACT, 1932. 

— Chairman and Vice-chairman Sa 11 to 13 
—Composition of Port Haj Committees S 4 
—Constitution in other ports S 6 
—Duties of Port Haj Committees S 18 
—Financial control S 22 
—Formation of new Committees S 9 
—Haj funds Ss 20, 21 
—Initiation of Port Haj Committees S 3 
—Inspection of pilgrim ships S 19 
—Meetings of Committees S 17 
—Nominations, election and co-option S 7 
—Object of Pre 

—Officers and servants Ss 14 to 16 
—Pilgrim, defined S 2 
—Pilgrim ship, defined S 2 

—Power to alter composition of Port Haj Committees 

S6 

—Rules relating to constitution of Committees S 10 
—Rules and by-laws S 23 
—Short title, extent and commencement S 1 
—Term of office S 8 

PORTS ACT, 1908 

—Aircraft, applicability of rules to— see *. Aircraft Act, 
1934, 8. 8A. 

—Alteration of limits of porta S 5 

—Applicability of S 4 

—Application of sections 10 and 21 S 64 

—Ascertainment and recovery of expenses and damages 

S67 

—Ascertainment of tonnage S 41 
—Boiling pitch on board within prohibited limits 

S23 

— Children, prohibition of employment of— see ; Employ- 
ment of Children Act, 1938, S. 3, 

— Conservator 

Appointment of B7 
Exercise of powers by assistants S 66 
Powers of Ss 8 to 10 
Power to ascertain draught S 40 
Power to board vessel and enter building S 15 
Power to require crews to prevent ox extinguish 
fire S16 ^ 

— Co-oper4tion in manoeuvres S 68A 


PORTS ACT, 1908 (contd,) 

—Costs of conviction S 56 
—Coat of distress S 58 
Determination of S 59 
— Deserters from foreign ships S 63 
— Discharge of firearms in port S 27 
— Drawing spiriis by unprotected artificial light S 24 
— Duties of authorities in emergency S 68B 
— Extent of SI 
— Fees for pilotage S 35 
— Fire-extinguishing apparatus S 32 
— Foreign deserters S 63 
— Fouling of Government moorings S 13 
— Government, defined S 3 
— Graving vessel within prohibited limits S 22 
— Grouping of ports S 37 
— Health-officer S 17 
— Hoisting number S 52 
— Hoisting signal S 51 

Penalty on pilot disobeying* provisions S53 
— Hoisting unlawful colours S 62 

— Improperly discharging ballast S 21 andNl 
—Indemnity of Government S 18 
— Injuring buoys, beacons and moorings S 19 
— Jurisdiction to try S 60 
— Leaving out warp or hawser after sunset S 26 
— Loosening vessel from moorings S 20 
— Magistrate, defined S 3 

—Major port, defined S 3 
— Master, defined S 3 
— Master, duty to report arrival S 39 
— Master omitting to take order to extinguish fire 

S28 

— Moving of vessel without pilot or permission of 
harbour master S 31 
— Object of Pre 

— Penalty for breach of rule or order S 54 
— Pilot, defined S 3 
— Port, defined S 3 
— Port-charges 

Distraint and sale on refusal to pay S 42 
Penalty for evading S 46 
Port clearance without payment S 43 
Receipt for S 38 

Receipt, expenditure and account of S 36 
Recovery in another port S 44 
— Port- dues 

Hospital port- dues Ss 49, 50 
Levy of S 33 
Variation of S 34 
Vessel in ballast S 46 

Vessel not taking or discharging cargo S47 
When not chargeable S 48 
— Port-officer, defined S 3 
— Port rules, power to make S 6 
— Publication of orders S 68 
— Quashing of conviction S 61 
— Removal of obstruction S 10 
Lawful obstruction S 12 
Recovery of expenses S 11 
— Removing stones or injuring shores S 30 
— Sailor’s institutes, grant of site S 66 
— Savings S 2 
— Search for lost stores S 29 
— Service of written notice S 67 
—Title S 1 
— Ton, defined S 3 
— Trial of ofiencea S 55 
— Vessel, defined S3 
—Warping S 25 

—Wreck, raising or removal of S 14 
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POST DIEM INTEREST 

See : Civil P. C., 1908, S. 34 Note 4; 0, 34 R. 11 
Note 2. 

POST MORTEM REPORT 

See : Criminal P. C., 1908, S. 509, Note 2 
POST OFFICE ACT, 1898. 

— Abetment or attempt to commit offence S 70 
—Application of SI 

—Articles posted in contravention of provision of tbe 
Act S 23 

— Commencement of SI 
— Contravention of section 4 S 58 
— Contravention of section 5 S 59 
— Contravention of S. 16 S 60 
— Contravention of sections 19 or 20 S 61 
—Customs-duty paid by post office S 13 
— Defiling or injuring letter-box S 62 
— Delegation of powers S 75 

— '‘Delivery’’— Meaning of S 3 
— Detaining mails or opening mail bag S 67 
— Detention of letter on board S 66 
— Director-General, defined S 2 
— Exclusive privilege to convey letters S 4 
—Exemption from liability from loss, misdelivery, 
delay or damage S 6 
—Extent of Si 
— False declaration S 64 
— False entry in register S 51 
—Fraud in connection with official mark S 54 
— Fraudulently preparing, secreting, altering or des- 
troying postal documents S 55 
—Fraudulently sending unpaid postal articles S 57 
—General power to make rules S 74 
— “In course of transmission by post” — Meaning of 

S3 

— Inland, defined S 2 

—Inland postage rates— : Finance Acts. 

—Insurance S 30 

Liability in respect of insured articles S 33 
Power to require S 31 
Rules, power to make S 32 

— International agreements Ss 36, 46 
— Liability for payment of postage S 11 
— Mail bag, defined S 2 
— Mail ship, defined S 2 
— Master of ship, offence by S 65 
— Misconduct, penalty for S 49 
—Money orders Oh. IX 

Arrangements with other countries S 46 
Exemption from liability S 48 
Recovery of money paid to wrong person S 47 
Remitter, power to recall S 44 and N 1 

—Object of Pre 

—Officer of the Post Office, defined S 2 
-Opening, detaining or delaying articles S53 
— Painting, disfiguring, etc. of post office letter-box 

S 63 

—Post Master General, ’defined S 2 
— Postage, defined S 2 
— Postage stamp S 16 
Defined S 2 

Revenue, used for purposes of S 17 

— Post office, defined S 2 
— Post office mark, evidentiary value Ss 14, 15 
— Postal articles, defined S 2 
— Postal orders S 45 

—Prohibition against conveying letters S 6 
property in respect of which offence has been com- 
mitted S71 

— Prosecution, authority for S72 
—Punishment outside British India S 57 


POST OFFICE ACT, 1898 (contd.) 

—Rates of foreign postage S 10 
— Rates of inland postage S 7 
—Recovery of postage due S 12 
— Registered newspapers S 9 
— Registration S 28 
Rules S 29 

— Retaining articles or mail bags wrongly delivered 

S 6S 

— Rules as to payment of postage and fees S 8i 
— Savings S 77 

—Ship letters Ch, Till 
Allowance S 42 

Duty of master of ship arriving at any port S 41 
Duty of master of ship departing from any port 

B 40 

— Theft, misappropriation etc. of postal articles 

S52 andNl 

— Transmission by post 

Article bearing fictitious or used stamp S 27 

Goods contraband or liable to duty Ss 24, 24A 

Indecent articles S 20 

Injurious articles S 19 

Newspapers, power to detain Ss 27B, 270 

Newspapers, prohibition against transmission 

S27A 

Power to intercept for public good S 26 
Power to intercept notified goods S 25 
Power to postpone delivery or despatch S 22 
Redelivery to sender S 18 
Rules, power to make S 21 
Short title S 1 

— Undelivered postal articles Oh VII ^ 

Disposal of S 38. 

Final disposal S 39 
Rules, power to make S 37 
— Unlawfully delivering letters — Penalty for S 69 
— Value-payable postal articles S 34 
Rules, power to make S 35 
— Voluntary withdrawal from duty B 50 
— Zamindari and other district posts S 73 

POST OFFICE CASH CERTIFICATES ACT, 
1917. 

— Object of Pre 
—Payment on death S 3 
— Prohibition of transfer S 2 
—Short title S 1 

POST OFFICE NATIONAL SAVINGS CERTI- 
FICATE ORDINANCE, 1944. 

— Holdings by or on behalf of minor S 5 

— Minor, defined S 2 

—Object of Pre 

—Payment on death S 4 

—Restriction on transfer S 3 

— Buies, power to make S 6 

—Savings certificate, defined S 2 

— Short title, application and commencement S 1 

— Transfer, defined S2 

POUNDAGE, 

See : Civil P, C., 1908, 0. 21 R. 93 Note 8 
POWER ALCOHOL ACT, 1948. 

— Bailable offences S 9 

—Declaration as to expediency of control S 2 

— Delegation of powers S 8 

—Exemption S 11 

— Molasses, defined S 3 

— Object of Pre 

— Penalty S 7 

— Petrol, defined S 3 

Power alcohol, defined S 3 
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POWER ALCOHOL ACT, 1948 (conid ) 

—Prod action of power alcohol S 4 
—Regulation of production and disposal S 5 
—Rules, power to niake S 10 
—Short title, extent and commencement S 1 
—Use as motive power S 6 

POWER-OF-ATTORNEY 

See : (1) Civil P. C., 1908, 0. 3, R. 4 

(2) Powers* ol" Attorney Act, 1882 

(3) Stamp Act, 1899, S, 2 (21), Art. 48 

POWERS-OF-ATTORNEY ACT, 1882 
— Commencement of SI 
—Construction of powers S 2K2 to 4 
—Deposit of original instruments S 4 
—Execution under power* of- attorney S2 and Notes 
-Extent of S 1 

—Married woman, power-of-attorney by S 5 
—Payment without notice of death S 3 and N1 
—Registration S 2 N 6 
—Short title S 1 
—Termination of power S 2 N 6 

PRECEPTS 

See : Civil P. C., 1908, S. 46 
PRELIMINARY DECREE 

See ; Civil P. C., 1908, Ss. 2 (2), 97; 0. 20 Rr. 12 
to 18; 0. 34 Rr. 2, 4, 7 

PRESCRIPTION 

See : (1) Easements Act, 1882,8. 15, 

(2) Limitation Act, 1908, S. 26; Arts. 142, 144 

PRESENT WAR (DEFINITION) ORDINANCE, 
1945 

— Present war, defined S 2 
—Object of Pre 

— Short title, extent and commencement S 1 

PRESIDENCY MAGISTRATES (COURT-FEES) 
ACT, 1877 

—Fees for summons and warrant S 57 
—Object of Pre 

PRESIDENCY SMALL CAUSE COURTS ACT, 
1882 

See also under SMALL CAUSE COURT 
—Arrest, exemption from S 93 
— Bailifls and appraisers Ss 51 and 52 
— Compensation payable by plaintiff to defendant 
^ S26 

—Cost?, small cause suit instituted in High Court 

S22 andNl 

—Decree of Court, suit on S 94 andNl 
—Delegation of non-judicial duties S 33 
—Distresses Ch VIII 

Amount of costs and proceeds S 67 
Appraisement and notice of sale S 64 
Claim to goods distressed S 61 andN 1 
Costs of distresses S 66 anfiN 1 
High Court, transfer of case to S 63 andN 1 
Illegal S 68 

Local extent of chapter S 50 
Power to award compensation S 62 
Sale of distrained property S 65 
—Distress warrant 

Application for S 53 andN 1 
Application to discharge or suspend S 60 
Execution of Ss 55 to 59 
Issue of S 54 

—Establishment of Courts S 5 
—Execution 

Arrest —Discharge on sufficient security S 29 


INDEX 

PRESIDENCY SMALL CAUSE COURTS ACT, 
1882 — Execution (contd.) 

Decree-holder to accompany officer executing 
warrant S 27 

Movable property —Things attached to immovable 
property and removable by tenant S28 andNl 
Suspension of S 30 

Transfer of decree for execution B 31 andN 1 
— Fee— Legal practitioners S76 
— Fees 

Court-fees Act, applicability of S 77 
Poor persons, remission of B 74 
Power to vary S75 

Process, fee for S 72; Ss 72 A to 720 (Beng) 
Repayment of half* fees S 73 
— Fees and costs Ch X 
— Finality of decree or order S 37 and N 1 
— High Court, removal of case to S 39 and N 1 
— High Court, superintendence of S 6 andN 1 
—Holidays and vacations S 92 andN 1 
— Institution-fee S 7 1 
— Judges 

Absent Judge, performing duties of S 8A 
Appointment of S 7 

Chief Judge, distribution of business by S 10 
Difference of opinion, procedure S 11 
Prohibition against practice or trade B 15 
Rank and precedence S 8 
—Jurisdiction 

Consent conferring S 20 

Defendant resident out of jurisdiction B 18A 

Local limits S 17 

Officers of Court, suits by or against S 21 
Return of plaint S 19A 
Suits exempted from S 19 and N 1 
Suits, in respect of S 18 andN 1 
— Law to be administered S 16 and N 1 
— Limitation of prosecution S 97 

— Minor, suit by S 32 
— Misconduct of ministerial officers Ch Xt 

Default in execution of order of warrant B 79 
Enforcement of order S 82 
Extortion or default of officers B 80 
Summoning witnesses B 81 
— New trial of contested cases B 38 and N 1 
— Object ol Pre 
— Place of imprisonment B 95 
— Possession of immovable property 

Civil P, G., applicability to proceedings S 48 
Delivery of possession B 44 
Error in proceedings S 45 
Obtaining order when not entitled B 46 
Order for possession S 43 and N 1 
Stay of proceedings S 47 
Suit to try title S 49 
Summons S 4 1 and N 1 
Summons, service of S 42 andN 1 
— Reference to High Court Oh IX 
Compulsory, when S 69 andN 1 
Security S 70 andNl 

— Refusal to answer or produce documents, imprison- 
ment for Ss 87 and 88 
—Registers and returns S 90 
— Registrar of 

Appointment of S 13 
Decrees and orders of S 36 
Execution of decree S 35 and N 1 
Power to hear and determine suits S 34 
Powers— Suit not exceeding twenty rupees 
^ S 14 andNl 

—Return of documents S 25 
—Seal S 12 

—Sending records, returns etc. to High Court and 
Provincial Government S 91 
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PRESIDENCY SMALL CAUSE COURTS ACT, 
1882 (contd.) 

— Service of processes S 89 
— Short title S 1 
— Small Cause Court, defined S 4 

Procedure and practice of S9 andNl 
— Tender in suit S 96 
— Written statement when necessary S 24 

PRESIDENCY-TOWNS INSOLVENCY ACT, 
1909 

See also under INSOLVENCY 
— Acts of insolveocy S 9 and Notes 

Insolvency, relation back to S 51 andNl 
—Adjudication 

Advertisement of order S 20 
Conditions for S 11 andN 1 
Creditor’s petition S 12 andN 1 
Creditor’s petition— Proceedings and order on 

S13 andNl 

Debtor’s petition S 14 

Debtor’s petition- Proceedings on S 15 andN 1 
Effect of order S 17 and Notes 
Petition for S 10 and N 1 
Stay of proceedings S 18 andNl 
— Administration of estate of deceased debtor 

S108 andNl 

Mode of administration S 109 

Payments or transfer by legal representatives 

5110 

Saving of jurisdiction of Administrator-General 

5111 

— Affidavits, swearing of S 117 
—Annulment of adjudication S 21 andN 1 
Concurrent proceedings S 22 andN 1 
Proceedings on S 23 andN 1 
—Appeal S 8 and Notes 

Limitation S 101; S 101 A (Bom.) 

— Appropriation of pay or other income of insolvent 

S60 andNl 

— Appropriation of portion of pay or other income 

S60 andNl 

— Arrest of insolvent S 34 andN 1 
—Avoidance of preference of creditor S 56 and Notes 
Jurisdiction S56N10 
Procedure S56Nli 
Right to apply S 56 N 6 

— Avoidance of voluntary transfer S 55 and Notes 
Burden of proof S 55 N 9 

Jurisdiction S 55 andN 10 | 

Procedure S65N13 ' 

—Bona fide transactions, protection of S 57 and N 1 
— Books of insolvent, access to S 124 
— Commencement of SI 
—Commissions, power to issue S 37 
— Committee of inspection Ss 88, 89 
— Complaint by Court S 104 andN 1 
— Composition 

Acceptance of proposal by creditors S 28 andN 1 
Approval of proposal by Court S 29 and N 1 
Creditor when not bound S 32 andN 1 
Duties of insolvent S 33 and N 1 
Order on approval S 30 and Notes 
Power to re-ad judge debtor insolvent S 31 and N 1 
Submission of proposal S 28 andNl 
—Consolidation of petitions S 91 

Corporations, exemption of S 107 

— Court, defined S 2 (h) 

—Court— Duty of S 126 

Creditor, defined S 2 (a) andNl 

—Crown, provisions binding on S 120 

Death of debtor — Administration of estate of 

S108 andNl 
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PRESIDENCY-TOWNS INSOLVENCY ACT, 
1909 (contd.) 

— Death of debtor— Continuance of proceedings 

S 93 andNl 

— Debt, defined S 2(b) and N 2 
— Definitions S 2 and Notes 

— Discharge of insolvent S 38 and NI 

Absolute discharge, refusal of S 39 andNl 
Duty of discharged insolvent S 43 andNl 
E ffect of order S 45 and N 1 
Failure to apply — Annulment of adjudication 

S41 

Hearing of application S 40 
Renewal of application S 42 
— Disclaimed property, power to make vesting order 

S66 and Nl 

— Disclaimed property — Right of person aggrieved to 
prove S 6T 

— Disclaimed property, vesting order in respect of 

S66 andNl 

— Disclaimer of lease-holds S 63 
— Disclaimer of onerous property S62 andNl 
— Disclaimer, power to call on to disclaim S64 
— Discovery of insolvent’s proper ty S 36 and Notes 
— Disqualifications of insolvent S 103 A andN 1 
— Distribution of property 

Dividends, declaration of S 69 and N 1 
Joint and separate properties S 70 
—Dividends 

Bar of suit S74 

Calculation of S 71 andN 1 

Creditor not proving before declaration S 7 2 

Declaration and distribution S 69 andN 1 

Final dividend S73 andNl 

Bight of creditor to prove before declaration 

S 72 andNl 

—Execution of decree by creditor 

Duties of Court as to property taken in execution 

S 54 andNl 

Restriction on S 53 andN 1 
—Fees and percentages S 125 
—Formal defects in proceedings S 118 
— Fraudulent settlements S 44 

— Gazette as evidence S 116 andN 1 
—Insolvency notice S 9A (Bom) 

— Insolvent, allowance to S 76 

— Insolvent — Criminal liability after discharge or 
composition S 105 
— Insolvent — Maintenance of S 75 
— Insolvent— Management of property by S 75 
—Insolvent— Right to surplus S 76 and N 1 
— Insolvent’s schedule S 24 andN 1 
— Interim receiver S 16 
— Joint and separate properties S TO 
— Judge, defined S 2 (bb) 

— Jurisdiction. 

Chambers, exercise in S 5 
Courts having S 3 and N 1 
Officers of Court, delegation of powers to 

S 6 andNl 

Power to decide all questions arising in insolvency 

S 7 andNl 

Single Judge S 4 andN 1 

Leaseholds, disclaimer of Ss 63, 64 

— Meetings of creditors S 26 and N 1 Sch I 
— Object of Pre andNl 
— Offences by insolvent S 103 andNl 
— Official assignee 

Accounts of S 84A (Cal-Mad) 

Appeal to Court S 86 andN 1 
Appointment and removal S 77 
Control of Court S 87 
\ Corporation sole 37*7 A (Bom-Mad) 
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PI^ESIDENCY-TOWNS INSOLVENCY ACT, 
1909— Official assignee 

Costs incurred in legal proceeding, liability of 
Provincial Government S 82A (Oal-Mad) 

Defined S 2 (c) andN 3 

Description in suit S 83 

Discretionary powers S 85 

Duties as regards insolvent's conduct S 79 

Duty and powers of S 68 aadNl 

Insolvency of S84 

Liability of Provincial Government in case of mis- 
feasance of S 82 (Bom-Mad) 

List of creditors, of duty to furnish S 80 
Misfeasance of S82 
Oath, power to administer S 78 
Permission of Court to incur liabilities 

S82B (Oal-Mad) 

Possession of property by S 58 andN 1 
Bemuneration S 81 

—Onerous property, disclaimer of S 62 andNl 
— Partner, petition against S 95 
—Partner, insolvency of — Suit by official assignee S 98 
—Partners, separate insolvency petitions against S 97 
— Partnership name, proceedings in S 99 
— Penalties Part VIII 

Undischarged insolvent obtaining credit 

S102 andNl 

— Petition for adjudication SIO andNl 
— Powers of Court S 90 andN 1 
—Priority of debts S 49 andN 1 
—Proof of debts Seh II 

Debts provable S 46 and N 1 
Mutual dealings and set-oS S 47 andN 1 
Person injured by disclaimer S 67 
Bent due before adjudication S 50 
Buies as to S 48 andNl 
—Property, defined S 2 (e) 

—Property divisible amongst creditors S 52 and Notes 
After-acquired property S 52 an(IN4 
Joint Hindu family property S 52N 5 
Property held on trust S 52 and N 3 
Beputed ownership S 52 andN 6 to 9 
—Protection order S 25 

—Provincial Government to determine sums to be set 
apart S 123 A and 123B (Bom) 

—Public examination of insolvent S 27 andNl 
— ^Bealisation — Duty and powers of official assignee 

S68 andNl 

— Redirection of letters S 35 
— Bescisslon of contract, power of Court S 65 
— Beview S 8 andNl 
— Right of audience S 121 
—Buies S 112 and N 1 ; S 112 A (Cal) 

Publication of S 114 I 

Sanction to S113 I 

— Savings S 127 
— Secured creditor S 2(g) and N 4 
— Secured creditor, proof by Sch II 
— Seizure of insolvent’s property S 59 andNl 
— Short title S 1 
— Special manager S 19 
— Stamp-duty, exemption S 115 andN 1 
—Stay of proceedings S 94 and N 1 
— Subordinate Court, insolvency proceedings in 

S18A andNl 

—Substitution of petitioner S 92 and N 1 
— Summary administration in small case 
^ S 106 andNl 

—Transfer of property, defined S 2{i) 

—Trustee Act, applicability of S 119 
— Dnolaimed dividends Ss 122, 123 ; S 121A (Bom) 

— Yeeiang and transfer of property S 61 
— Y7amnts of msolvency Court S 100 
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PRESS AND REGISTRATION OF BOOKS ACT, 
1867 

See also under REGISTRATION. 

— Authentication of declaration kS 6 
—Book, defined SI andNl 
— Cessation of publication S5A (Pun) 

—Copies of newspapeis, delivery of S 12 andN 1 
Failure to deliver S 16A 
— Declaration, prima facie evidence H 7 andN 1 
— Declaration by keeper of printing press S 4 andN 1 
—Declaration by person whose name has been incor- 
rectly published S 8A 

— Declaration by printer and publisher of newspaper : B 5 
—Declaration on ceasing to bs printer or publisher S ^ 
— Delivery of copies to Government S 9 and N 1 
Disposal of copies delivered S 11 
Failure to deliver, penalty for S 16 
Receipt for S 10 
— Deposit of declaration S 6 
— Editor, defined S 1 
—Exemption of books S 21 
— Inspection and copies of declaration S 6 
— Magistrate, defined S 1 
— Memorandum of books B 18 
Publication of S 19 
— Newspaper, defined S 1 
—Object of Pre 

—Particulars to be printed on books and papers 

B 3 and N i 

—Penalty for false statement in declaration B 14 
— Penalty for keeping press without making deolaratiot> 
S. 13 

— Penalty for printing contrary to rule in S. 3 S 12 
— Penalty for printing or publishing periodicals con- 
trary to rules S 15 
— Recovery of forfeitures S 17 
— Rules governing publication of newspaper B 5 
— Rules, power to make S 20 

PRESS (EMERGENCY POWERS) ACT, 1931 
See also : Criminal Law Amendment Acav 
1932, S. 5. 

— Authorisation to publish news-sheets S 15 
— Book, defined S 2 

— Declaration before whom to be made S32 
— Definitions S 2 and N 1 

—Detention of articles being transmitted by post B 22 
— Disseminating unauthorised news-sheets and news- 
papers S 18 andNl 
— Document, defined S 2 

—Evidence to prove nature or tendency of newspaper 

B26 andNl 

—Extent of SI 

—Failure to make deposit, penalty for Ss 11, 12 
— Forfeiture of certain publications S 19 andNl 
— High Court 

Application to set aside order of forfeiture S 23 
Defined S 2 

Exclusive jurisdiction S 30 andN 1 
Older setting aside forfeiture S 25 and N 1 
Procedure S 27 
Special Bench, hearing by S 24 
— Magistrate, defined S 2 
— Newspaper, defined S 2 
—News-sheet, defined 8 2 
—Object of Pre andNl 

— Power to detain packages containing publications S 20 
—Power to seize and forfeit undeclared presses 

S17 andNl 

—Press, defined S 2 

—Printing press, defined S 2 

' — Prohibition of publication of certain information 

S 2A (Beng) 
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PRESS {EMERGENCY POWERS) ACT, 1931 
(contd,) 

• — Prohibition of publication of names of witnesses 

S 2B (Beng) 

— Proseoation under other laws S 31 
— Return of deposited security S 13 
—Search, conduct of S 29 
— Search warrant, issue of S 14 
—Security by keeper of printing press S 3 andN 1 
Deposit of further security S 5 
Forfeiture of further security S 6 
Forfeiture of security S 4 and Notes 
—Security by nublisher of newspaper S 7 andN 1 
Deposit of further security S 9 
Forfeiture of S 8 and N 1 

Forfeiture of further security S 10 | 

— Seizure of unauthorised news-sheet or newspaper 

S16 

—Service of notices S 28 
— Short title S 1 

— Transmission by post of unauthorised news-sheet or i 
newspaper S 21 

—Unauthorised news-sheet, defined S 2 
— Undeclared press, defined S 2 

PRESS (SPECIAL POWERS) ACT, 1947 
— Attempt and abetment S 11 
—Bar of jurisdiction S 14 
— Contravention of orders S 9 
— Delegation of powers S 3 

— Dissemination of prohibited documents or matter S 8 
—Documents printed outside province S 5 
—Forfeiture S 6 
—Interpretation S 2 
—Object of Pre 

— Ofiences to be cognizable S 13 
—Order inconsistent with other laws S 15 
— Penalties S 10 

—Power to control publications S 4 
—Press (Emergency Powers) Act, amendment of S 16 
— Prevention of publication of unauthorised matter S 7 
—Repeal S 17 

— Search S 12 \ 

—Short title and extent S 1 

PREVENTION OF CORRUPTION ACT, 1947 
— Accused as competent witness S 7 
—Cognizable oSences— Ofiences under Ss. 161 and 165, 
Penal Code S 3 
—Criminal misconduct S 5 
— Object of Pre 

—Presumption from acceptance of gratification S 4 
— Public servant, defined S 2 
—Sanction for prosecution S 6 
—Short title, extent and duration S 1 

PREVENTION OF CRUELTY TO ANIMALS 
ACT, 1890 

See also under ANIMALS. 

— Animal, defined S 2 (1) 

—Baiting and inciting animals to fight S 60 

—Bar of suit or proceedings S 17 

—Cognizable offences S 13 

— Commencement of SI 

—Cruelty to animals, penalty for S 3 and Notes 

— Definitions S 2 and N 1 

—Destruction of suffering animals S 10 

—Employing animals unfit for labour S 6 andN 1 

-Extent of SI andN 1; S12 

—General power of seizure S 14 

— Rilling animals with unnecessary cruelty, penalty for 

S5 

—Liability of owner S 6A 
— Limitation for prosecution S 9 
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PREVENTION OF CRUELTY TO ANIMALS 
ACT, 1890 (contd.) 

—Object of Pre andN 1 
—Overloading animals, penalty for S 3A 
— Permitting diseased animals to go at large or die in 
public place S 7 

— Phooka or doom dev, defined S 2 (3) 

— Possession of skin of goat, presumptions as to S 5B 
— Possession of skin of goat killed with unnecessary 
cruelty S 5A 

— Practising phooka, penalty for S 4 andN 1 
— Public servants, persons authorised under S 14 
to be S 16 

—Religious rites and usages, saving of S 11 
— Rules, power to make S 15 ' 

— Search-warrants S 8 
— Special power of search and seizure S 7A 
— Street, defined S 2 (2) 

-Title S 1 

PREVENTION OF SEDITIOUS MEETINGS 
ACT, 1911 

—Cognizance of offence S 8 
— Notice of public meetings S 4 
Exception S 4 
— Object of Pre 
— Penalties S 6 

— Penalty for delivey of speech S 7 
— Power to prohibit public meetings S 5 
— Proclaimed areas S 2 
—Public meeting, defined S 3 
—Short title and extent S 1 

PREVIOUS ACQUITTAL 
See : Criminal P. C.,'1898, S. 408 
PRINCIPAL AND AGENT 
See : (1) Civil P, C., 1908, S. 20 Note 18 

(2) Contract Act, 1872, Ss. 182 to 238 

(3) Limitation Act, 1908, Arts, 88, 89, 90 

PRINCIPAL AND SURETY 
See : Contract Act, 1872, Ss. 124 to 146 
PRIOR AND PUISNE MORTGAGEE 
See : Transfer of Property Act, 1882, Ss. 74, 75 
PRISONERS 
—Relevant provisions 

Bengal State Prisoners Regulation, 1818 
Bombay State Prisoners Regulation, 1827 
Madras State Prisoners Regulation, 1819 
Coroners Act, 1871, S. 17 (1) (Coroner a Grimma.1 
Court) 

Identification of Prisoners Act, 1920 
Penal Servitude Act, 1855 
Prisoners Act, 1900 

Prisoners of War (Forfeiture of Emoluments) 
Ordinance, 1943 
Prisons Act, 1894 
Reformatory Schools Act, 1897 
State Prisoners Act, 1 850 
State Prisoners Act, 1858 

PRISONERS ACT, 1900 
— Applicability of S 49 
— Attendance in Court 
Civil Court Ss 35, 36 
Criminal Court Ss 37 to 39 
Exemption S 42 

Officer when to abstain from carrying out the order 

S43 

Person confined beyond limits of appellate jurisdic* 
tion of High Court S 40 
i Prisoner to be brought up S 41 
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PRISONERS ACT, 1900 (coyitd.) 
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— Commission for examanition of prisoners: Ss 44 to 46 
— Conrt, defined S 2 
—Deposit of coats S 50 
— Exenfc of SI 
— Lunatic prisoners S 30 
— Object of Pre 

— Officer in charge of prison S 52 
Power to detain persons S 3 
Eeturn of writs S 4 

— Penal servitude, person under sentence of Ss 19, 20 
Breach of conditions of licence S 27 
Licensee, to go at large S 22 
Power to grant licence S 21 
Becommitment S 26 
Kevocation of licence Ss 23, 24 and 25 
— Power to give effect to sentence S 15 

Capital sentence not ordinarily executable m 
British India S 18 
Doubt as to legality of warrant S 17 
Warrant, sufficient authority S 16 
— Presidency-towns, prisoners in 
Custody pending hearing S 12 
Persons arrested in pursuance of warrant by High 
Court or civil Court S 13 
Persons committed for trial by High Court S 11 
Persons committed in execution of decree or for 
'Contempt S 9 

Persons sentenced by Presidency Magistrate S 10 
Persons sentenced to death S 7 
Persons sentenced to transportation S 8 
Superintendent of Presidency prisons S 6 
-—Prison, defiined S 2 
—Reformatory Schools Ss 14, 28 and 34 
- — Release on recognisance of piisoner recommended 
for pardon S 33 


— Removal of prisoners S 29 
— Rules, power to make S01 
— Service of process on prisoners Ss 47, 48 
—Short title S 1 


—Temporary release Ss 31 A, 3 IB and 31C (CP) 
— Transportation, person under sentence of S 32 

PRISONERS OF WAR (FORFEITURE 
EMOLUMENTS) ORDINANCE, 1943 
—Courts of Enquiry S 4 
— Forfeiture of pay and allowances S 3 
—Indian Commissioned Officer, defined S 2 
—Object of Pre 

— Short title and commencement S 1 


PRISONS ACT, 1894 

— Accommodation for prisoners S 4 

segregation of prisoners S 28 
— Lml and unoonvioted prisoners, supply of food and 
clothing S 33 

—Civil prisoner, defined S 3 
—Civil prisoners, employment of S 34 
—Commencement of S 1 
—Communication with prisoner S 42 
—Confinement in irons Ss 56 to 58 
—Convicted criminal prisoner, defined S 3 
— ^Convict officers S 23 
—Criminal prisoner, defined S 3 
—Criminal prisoners, employment of Ss 35, 36 
—Definitions .BSandNl 
— Discipline of prisoners Oh V 
—Effects of prisoner S 25 

admission S 24 

—Extent of Si 

865“’^^’ employment of 

—Gate keeper, duties of S 21 


PRISONS ACT, 1894 (cor.ld ) 

— History ticket, defined S 3 

— Hospital S39 

Escape from S 39B (Mad) 

— Inspector- General S 5 
Defined S 3 
— Jai’er S 16 

Deputy and assistant jailer S 20 
Notice of death S 17 
Presence at night S 19 
Responsibility of S 18 

— Maintenance of prisoners from private sources 8 :3i 
—Medical officer 
Duties of S 13 
Exercise of powers of S 62 
Report by S 14 
Report on death 8 15 
— Medical subordinate, defined S 3 
—Military prisons : see Army Act, 1911, S. 11 IB 
— Object of Pre 
—Officers of prisons S 6 

Business dealings with prisoners S 9 
Control and duties of S 8 
Interest in prison contracts H 10 
Power to arrest S 43 

Subordinate officers, absence without leave S 22 
— Prison, defined S 3 

—Prisoners under sentence of death S 30 
— Prison-offences S 45 and N 1 
Award of punishment S 48 
Entries in punishment books S 51 
Fitness to undergo punishment B 50 
Heinous offence S 52 
Offences by prison subordinates S 54 
Plurality of punishments B 47 
Punishment S 46 and N 1 
Whipping S 53 

—Prohibited article, defined B 3 
— Prohibited articles, introduction or removal of 

S 42 and N 1 

— Publication of penalties S 44 
— Removal and discharge of prirsoners S 26 
— Remission system, defined S 3 
— Restrictions on transfer of food or clothing B 32 
— Rules, power to make S 59 
Exhibition of copies of S 61 
— Separation of prisoners S 27 
—Sick prisoners S 37 

Record of directions of medical officers B 38 
— Solitary confinement S 29 
—Superintendent S 11 

Exercise of power of S 62 

Power to send prisoner for special treatment 

^ , S39A(Mad) 

Records to be kept by S 12 
—Temporary accommodation S7 
—Title S 1 
— Visits 

Civil and unconvicted prisoners S 40 
Search of visitors S 41 

PRIVATE DEFENCE 

See : Penal Code, 1860, Ss. 96 to 106 
PRIVILEGED COMMUNICATION 
See : Evidence Act, 1872, Ss. 122 to 129 
PRIVY COUNCIL 
—Relevant provisions 

Appellate Jurisdiction Act. 1929, S. 2 
Civil P. C., 1908, Ss. 109 to 112; 0. 45 
Court of Chancery Act, 1851, S 16 
Criminal P. a, 1898, S404N3 
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PRIVY COUNCCL— Relevant provisions (conid,) 
Divorce Act, 1869, S. 56 

Federal CouiC (EnlaTgement of Jurisdiction) Act, 
1947 

General Clauses Act, 1897, S. 3 (42) 

Government of India Act, 1935, Ss. 208, 209 

Income-tax Act, 1922, S. 66A 

Judicial Committee Act, 1833 

Judicial Committee Act, 1844 

Judicial Committee Rules, 1925 

Letters Patent (Gal), Cis. 39, 40 

Privy Council Rules, 1920 

PRIVY COUNCIL RULES, 1920 
—Consolidation of appeals R 7 
— Death of party Er 13, 14 
— Dismissal of appeal for want of prosecution R 12 
— Failure to furnish security R 9 
— Leave to appeal — Limitation R 1 
— Preparation and transmission of record Rr 2 to 5 
— Withdrawal of appeal Rr 8, 11 

PRIZE COURTS ACT, 1894 (57 & 58 Viet., c. 39) 
— Prize Courts 

Constitution of S 2 
Rules and fees S 3 
— Short title S 1 
— Vice-admiralty Courts S 4 

PROBATE 

8ee\ (1) Administrator General’s Act, 1913, Ss. 7, 8 

(2) Army Act, 1911, S. 115 

(3) Succession Act, 1926, S. 218, et seq 

PROFESSIONS TAX LIMITATION ACT, 1941 
— Limitation of tax S 2 
— Object of Pre 
— Saving S 3 and Schedule 
— Short title, extent and commencement S 1 

' PROFIT A PRENDRE 

See : Easements Act, 1882, S. 15 Note 9 
PROMISOR AND PROMISEE 
See : Contract Act, 1872, S. 2 
PROMISSORY NOTE 
—Relevant provisions 

Negotiable Instruments Act, 1881, S. 4 

Promissory Notes (Stamp) Act, 1926 

Public Debt (Central Government) Act, 1944, S. 2 

Securities Act, 1920, S. 12 

Stamp Act, 1899, Ss, 2 (22), 35; Art. 49 

PROMISSORY NOTES (STAMP) ACT, 1926 
— Object of Pre 
— Short title and extent S 1 
— Validation of certain promissory notes S 2 

PROPERTY IN LAND ACT, 1837 
— Power to acquire property in land S 1 
— Rules S 2 

PROSPECTUS 

See : Companies Act, 1913, Ss. 92 to 100 
PROTECTIVE DUTIES ACT, 1946 
— Continuance of duties S 3 
— Imposition of duties of customs S 2 
• Object of Pre 
— Rules, power to make S 4 
— Short title, extent and duration S 1 

PROVIDENT FUND 

—Relevant provisions 

Administrator-Generals Act, 1913, S 31 


PROVIDENT FUND — Relevant provisions 
(contd,) 

Civil P. C., 1908, S. 60 

Coal Mines Provident Fund and Bonus Scheme 
Act, 1918 

Income-tax Act, 1922, S. 7 and Chap. IXA 
Provident Funds Act, 1925 

PROVIDENT FUNDS ACT, 1925 
— Acts done in good faith, protection for S 7 
—Application of the Act S 8 andN 1 
— Assignment or charge on compulsory deposit 

S 3 and Notes 

— Attachment, exemption from S 3 
—Compulsory deposit, defined S 2 
-Contribution, defined S2 
— Deductions, power to make S 6 andN 1 
— Dependant, defined S 2 
—Definitions S 2 and N 1 
— Government Provident Fund, defined S 2 
— Object of Pre and N 1 
— Payment S 4 and N 1 

— Protection of compulsory deposit S 3 and Notes 
— Provident fund, defined S 2' 

— Railway administration, defined S 2 
— Railway Provident Fund, defined S 2 
— Rights of nominee S 5 andN 1 
— Savings as to estate of soldier S 9 
— Short title, extent and commencement S 1 

PROVINCIAL INSOLVENCY ACT, 1920 
See also under INSOLVENCY. 

—Acts of insolvency S 6 and Notes 
— Adjudication, order of S27 and 1, 3 
After- acquired property S 28 and N 23 
Commencement of suit or proceeding after 

S28 andN 14 to 18 

Efiect of S 28 and Notes 

Exempted property S 28 andN 24, 25 

Foreign Court, of S 28N 10 

Hindu father S28N5 

Leave of Court to commence proceedings 

•S28 and N15 to 17 
Property held on trust S 28N22 
Publication of S 30 andN 1 
Relation back S 28 andN 27 
Reputed ownership S 28 andN 21 
Secured creditor S28N26 
Stay of pending proceedings S 29 and N 1 
Vesting of property S 23 andN 2 to 20 
— Annulment of adjudication S 35 and Notes 

Concurrent order of adjudication S 36 andNl 
Effect of S35N5jS37NS;S43N6 
Failure to apply for discharge S43 and Notes 
Powers and duties of Court S 37 N 9 
Proceedings on S 37 and Notes 
Suo motu S35N4 
Vesting of property S 37 andN 5, 6 
— Appeals S 75 and Notes 
Limitation S75N12 
Parties S75Nip 
Privy Council, appeal to S 75N9 
Procedure S 75 N 11 
Second appeal S75N6 
Who may appeal S75N2 
— Applicability of S8l 

Arrest after adjudication S 32 

Avoidance of transfer S 53 and Notes 

Annulment of adjudication S o3N 18, 19 
Appeal S 53 N 28 
Burden of proof S 53 N 24 
Defence S53N20 

Fictitious ox benami transfer S 53 N 14 
Good faith S53N2 
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PROVINCIAL INSOLVENCY ACT, 1920~Avoi. 
dance of transfer (contd,) 

Inquiry, Boope of S5dN31 
Jurisdiction S 53 N 22, 23 
Limitation S 53N 30 
lies judicata 8 53N27 
Revision S 53 N 29 
Valuable consideration S53N3 
Voidable S53N16 
Voluntary transfer S 53 N 4 
— Bona fide transactions, protection of S55andNi 
—Composition scheme S 38 and N 1 
Order on approval S 39 andN 1 
Re-adjudication S 40 
—Corporation, petition against S 8 
—Costs S76andNl 

—Courts to be auxiliary to each other S 77 andN 1 
—Creditor, defined S 2 andN 1 
—Debt, defined S 2 and N 1 
— Debtor, defined S 2 and N 2 
—Definitions S 2 and Notes 
— Delegation of powers S 80 and N 1 
— Discharge S 41 and Notes 
Absolute S 41 andN 5 
Absolute, when refused S 42 and Notes 
Appeal and revision S 38 N 10 
Conditional S 41 N 7 
Effect of S 44 and Notes 
Extension of time S 27 andN 2; S 43 N 3 
Failure to apply for S 43 and Notes 
Ground for refusal S 41 N 9 
Notice S41N3 
Suspension of order S 41 N 6 
— District Court, defined S 2 
— ^Dividend 

Bar of suit S 65 

Calculation *of S 62 and N 1 

Creditor not proving before declaration 

S63 andNl 

Pinal dividend S 64 andNl 
—Executing Court, duties of S 52 and Notes 
— Execution, restriction on rights of creditor 

S 51 and Notes 

—Extent of SI and N 1 
— Fraudulent preference S 54 and Notes 
Annulment of adjudication S 54N 16 
Appeal S54N19 
Bar of suit S54N13 
Burden of proof S 54N2 
Estoppel S64N17 
Limitation S54N14 
Moveable property S 54N 16 
Procedure S64N18 
— Fraudulent transfer S 53 and Notes 
— Hindu father, insolvency of S28N5 
—Insolvency Court, powers of S 4 and Notes 
Claims to attachment S 4 N 7 


Finality of decision S4N18 
General powers S 6 and Notes 
Hindu father or manager, insolvency of S 4 N 9 
Power to annul transfer S 4N10 to 17 
Questions of priority S 5 
Questions of title S 4N 4 
— Insolvency Jurisdiction S3 andNl 
—Insolvency notice S 6A (Bom) 

—Insolvent, allowance to S 66 andN 1 
— Insolvent, disqualifications of S 73 and N 1 
— Insolvent, management by S 66 
— Insolvent, right to surplus S 67 and N 1 
^Interim receiver S 20 and Notes 
— Interpretation PreNl 
—Limitation Act, applicability of provisions of 


— Object of Pre and N I 


S 78 and Notes 


PROVINCIAL INSOLVENCY ACT, 1920 (contd.) 


— Offences by debtor S 69 and Notes 

Criminal liability after discharge or composition 

S71 

Procedure S 70 and Notes 
Undischarged insolvent obtaining ciedit 

S72 andNl 

— Official receiver S 57 andN 1 
— Petition for adjudication S 7 andN 1 
Admission of S 18 andN 1 
Arrest of debtor S 21 andN 4 
Award of compensation on dismissal of petition 

S 26 andN 1 

Contents S 13 andNl 
Consolidation of S 15 andN 1 
Creditor, by S 9 and Notes 
Death of debtor S 17 and N 1 
Debtor, by S 10 and Notes 
Detention of debtor B21 andN 2 
Dismissal of S 25 and Notes 
Duties of debtor S 22 andN 1 
Examination of debtor S 24 and N 3 
Forum S 11 andNl 
Hearing S 19 andNl 
Interim proceedings S 21 and Notes 
Interim receiver S 20 and Notes 
Procedure at hearing S 24 and Notes 
Release of debtor S 23 and Notes 
Substitution of petitioner S 16 andNl 
Verification S 12 
Withdrawal of S 14 and N 1 
— Priority of debts S 61 and Notes 
— Proof of debt S 33 and Notes 
Amendment of proof S 33N 8 
Debt incapable of being estimated S 33 N 4 
Debt payable at a future time S 45 
Debts provable S 34 and Notes 
Enquiry into debt S33N2 
Interest S 48 and N 1 
Limitation S 33 N 6 
Mode of S 49 andNl 
Mutual dealings and set-ofi S 46 andN 1 
Right to contest S 33 N 7 
Secured creditor S47 andNl 
Who may prove S 38 N 5 
— Property, defined S2andN3 
— Protection order S 31 andN 1 
— Receiver 

Appeal against S56N7 

Appeal to Court against S 68 and Notes 

Appointment of S 56 andN 1 

Delivery of insolvent’s property S 56 andN 5 

Duties and powers of S 59 and Notes 

Powers of Court when no receiver is appointed 

S58 andNl 

Remedies against S 56 andN 6 
Remuneration S 56 and N 4 
Status S56N3 
Vesting of property S 56 N 2 
— Repeals S 83 andNl 
—Revenue-paying property S60 and N 1 
—Rules, power to make S 79 andNl 
—Savings S 82 andNl 
—Secured creditor 

Adjudication, effect on S28 andN 26 
Defined S2andN4 
Proof of debt S 47 and N 1 
— Schedule of creditors S 33 and Notes 
Disallowance and reduction of entries in 


—Short title S 1 


S60 andNl 


—Summary administration S 74 andN 1 
—Transfer of property, defined S 2 andN 5 
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PROVINCIAL SMALL CAUSE COURTS ACT, 
1887 

See also under SMALL CAUSE COUBT 
—Abolition of Court S 30 
— Adjournment of cases S 22 
—Appeal to District Court S 21 andN 1 
— Appointment of Judge to other office S 31 
— Civil P, 0-, applicability of S 17 and Notes 
— Commencement of SI 
— Court abolished, continuance of proceeding 

S35 andNl 

—Courts invested with small causa jurisdiction 

Ss 32 andNl ; S33,34 

— Court of small cause 

Additional Judges S 8 
Bench S 10 
Bench, decision of S 11 
Defined S 4 andNl 
Establishment of S 5 
Judge S 6 
Sittings S 7 

— Ex parte decree, setting aside S 17 and N 2 to 5 
— Extent of Si 

— Finality of decrees and orders S 27 andNl 
— Jurisdiction S 15 and Notes 
Exclusive S 13 and Notes 
Suits cognizable by S 15 and Notes 
— Ministerial officers, duties of S 14 
— Object of Pre 

— Publication of certain orders S 37 
— Kegistrar S 12 andN 1 

Admission, return and rejection of plaint S 19 
Decree on confession S 20 
Execution of decree S21 
Trial of suits by S 18 . 

— Revision S 25 and Notes 
Court-fee S25N16 
Error of law S25N12 
Error of procedure S 25N 10 
Ex parte decree S 25 N 8 
Interlocutory orders S 25 N 4 
Limitation S25N23 
New plea S25N18 
Question of jurisdiction S 25 N 14 
Question of limitation S 25 N 13 
Return of plaint S 25 N 9 
Successive applications S 25 N 19 
— Savings S 3 and N 1 
—Seal S 29 

— Subordination of Court S 28 andN 1 

—Suits excepted from cognizance of Small Cause Court 

Sob. II 

Account of property and its due administration 
under decree Art 30 
Accounts, suit for Art 31 and Notes 
Adultery or seduction, suit for compensation 

Art 35 andN 2 

Arrears of land revenue or village expenses, suit 
for Art 39 

Average general loss or salvage, suit for Art 32 
Award, suit to contest Art 24 
Breach of contract of marriage, suit for 

Art 35 andN 3 

Claim suit Art 20 and N 1 

Compensation, certain suits for Art 35 and Notes 

Compensation for collision between ships, suit for 

Art 33 

Compensation under Land Acquisition Act, suit 
to recover Art 14 
Contribution, suit by co-mortgagor 

Art 42 and N 1 

Contribution, suit for Art 41 and Notes 
Declaration, suit for Art 19 andNl 
Dissolution of partnership Art 29 andN 1 


PROVINCIAL SMALL CAUSE COURTS ACT, 
1887 — Suits excepted from cognizance of small 
cause court (cotiid.) 

Dower, suit for Art 36 
Foreign judgment, suit on Art 25 
Hereditary office, suit for Art 12 
Immovable property, suit for possession 

Art 4 and Notes 

Inducing breach of contract, suit for 

Art 35 andN 4 

Injunction, suit for Art 17 andN 1 
Insurance policy or premium, suit relating to 

Art 34 andN I 

Legacy suit for Art 28 andN 1 
Libel or slander, suit for compensation Art 35 
Maintenance, suit relating to Art 38 andNl 
Malicious prosecution, suit for Art 35 
Malikana or Hakk, suit for Art 13 and Notes 
Money paid under protest, suit to recover against 
Government Art 43 
Mortgage, suit on Art 6 and N 1 
Obstruction of easement or diversion of water- 
course, suit for compensation for Art 35 andN 5 
Partition of immovable property Art 5 
Profits payable by representative of village com- 
munity Art 40 

Rateable distribution, suit for refund of assets 
wrongly distributed Art 26 andNl 
Rectification or cancellation of instrument Art 16 
Rent, other than house rent Art 8 and Notes 
Restitution of conjugal rights, suit for Art 37 
Specific performance or rescission of contract 

Art 15 andN 1 

Succession Act, suit under Art 27 

Suit concerning act done by Central Government 

Art 1 andNl 

Suit concerning act done in pursuance of judg- 
ment or order of Court Art 2 andN 1 
Suit concerning act or order made by officer of 
Government Art 3 and N 1 
Suit cancerning liability of land to be assessed to 
land revenue Art 9 
Suit expressly barred Art 44 
Suit for assessment, enhancement, 'abatement or 
apportionment of rent Art 7 andN 1 , 

Suit for determination or enforcement of any 
other right in immoveable property 

Art 11 andN 1 

Suit for property conveyed by plaintifi while 
insane Art 22 

Suit relating to trust Art IS andNl 
Suit to alter or set aside decision of a Court 

Art 23 

Suit to recover property obtained by act which is 
an ofience Art 43 A and N 1 
Suit to restrain waste Art 10 
Suit to set aside attachment or sale Art 21 
Wrongful arrest, restraint or confinement, suit for 
compensation for Art 35 and N 1 
— Suit involving question of title, return of plaint 

S 23 and Notes 

—Title S 1 

PROVISIONAL COLLECTION OF TAXES 
ACT, 1931 

— Declared provision, defined S 2 
— Effect and duration of declaration S 4 
— Object of Pre 

— Power to make declaration S 3 
— Refund S 5 
—Short title S 1 

PUBLIC ACCOUNTANTS’ DEFAULTS ACT, 
1850 

— Object of Pre 

— Proceedings, enactments applicable to S 5 
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PUBLIC ACCOUNTANTS’ DEFAULTS ACT, 
1850 (oontd.) 

Prosecution of accountants and sureties S 4 

—Public accountant defined S 3 

Security by public accountant S 1 

Amount and kind of S 2 

PUBLIC DEBT (CENTRAL GOVERNMENT) 
ACT, 1944 

—Cancellation of vesting proceedings S 21 

Commencement of SI 

— Definitions S 2 

Discharge in respect of bearer bonds S 23 

—Discharge in respect of interest S 22 
—Duplicate, issue of S 11 
— Extent of Si 
— Government security 
Defined S 2 
Law applicable S 13 
Liability of transferor S 4 
Securities Act, 1920, applicability of S 29 
Transfer of S3 

—Holders of public office, holding securities by S 5 
—Inspection of documents S 25 
—Joint holders S 8 

—Limitation for liability in respect of interest S 24 
— Minor or insane holder S 10 

Notice of trust S 6 

Object of Pre 

—Orders made by Bank, legal efiect of S 19 
— Penalty S 27 

Postponement of payments and registration of trans- 
fers S 15 

Promissory note, defined S 2 

Public officers, Bank and its officers to be S 26 

Publication of notices S 17 

Eecording of evidence S 14 

— Representatives of deceased bolder S 7 

Rules, power to make S 28 

—Security bond, power of Bank to require S 16 
—Short title S 1 

Stay of proceedings S 20 

—Summary determination of title by Bank S 12 
—Summary procedure S 9 
— Vesting ^order, scope of S 18 

PUBLIC GAMBLING ACT, 1867 

Common gaming-houes, defined S 1 and Notes 

Destruction of instruments of gaming S8 andNl 

— Diwah gambling S 3 N 4 

— Extension of the Act S 2 and N 1 

—Games excepted S 12 andN 1; S 18 {N W F P) 

— Gaming, defined Si (CP; Punjab, N W F P; U P) 
— Giving false names and addresses S 7 
— Informer, payment of portion of fine to S 16 
— Instruments of gaming S 1 (0 P; N W F P; Punj.) 
—Joint trial of keeper of gaming-house and persons 
found S 3 N 5 
— Jurisdiction to try S 14 
— Object of Pre andN 1 

. — Owning, keeping or having charge of gaming-house 

S 3 and Notes 

— Person found in gaming-house S 4 andNl 
— Person apprehended, evidence of S 10 andN 1 
— Presumption S 6 andN 1 
—Proof of playing for stake S 9 
— Public place, gaming in S 13 and Notes 
— Recovery and application of fine S 17 
—Search-warrant S 5 and Notes 
—Subsequent offences S 15; S 15A (Punjab) 

— Witnesses indemnified S 11 andNl 

PUBLIC HEALTH 
—Relevant Provisions 

Cantonments Aot (1924), Ch. X 


PUBLIC HEALTH —Relevant provisions (contd } 

Criminal P. C , 1898, S. 133 
Epidemic Diseases Aot, 1897 
Dangerous Drugs Aot, 1930 
Lepers Act, 1898 
Penal Code, 1860, Ss. 268 to 278 
Public Health (Emergency Provisions) Ordinance, 
1944 

PUBLIC HEALTH (EMERGENCY PROVI* 
SIGNS) ORDINANCE, 1944 
— Appropriate Government, defined fe 2 

— Effect of other laws S 14 
— Local area, defined S 2 
—Local authority, defined S2 
— Medical establishment, defined S 2 
— Object of Pre 
— Power of superintendanoe S 5 
— Purpose of this Ordinance, defined B 2 
— Power to appoint additional health staff S 4 
— Power to give directions S 8 
— Power to modify rules, byelaws, etc. S 10 
— Power to require local authority lo take health 
measures S 3 

— Power to supersede local authority S 9 
— Power to take over administration of services S 6 
— Protection of action taken under the Ordinance 

Si3 

— Public health services, defined S 2 
— Public servants, certain persons deemed to be S 12 
— Rules, power to make S 11 
■ — Short title, extent and commencement S 1 
— Water-supply S 7 

PUBLIC NUISANCE 

See: (1) Criminal P. 0., 1898, Ss. 91, 133 to 143; 
(2) Penal Code, 1880, Ss. 268, 290, 291, 

PUBLIC OFFICER 

See: (1) Civil P. C , 1908, Ss. 2 (17), 80 
(2) Penal Code, 1860, S. 21 

PUBLIC PLACE 

See: (1) Penal Code, 1860, S 159 

(2) Public Gambling Ac% 1867, S 13 

PUBLIC POLICY 

See: Contract Act, 1872, S, 23 
PUBLIC PURPOSE 

See: Land Acquisition Act, 1894, S. S 
PUBLIC SERVANTS (INQUIRIES) ACT, 1850 
— Abandonment of prosecution S 7 
—Accuser, charge to be written and verified S5 
— Adjournment, right of accused to S 14; S 20 
— Amendment of charge S 20 
— Articles of charge S 2 
— Authorities to inquire S 3 
— Closing of inquiry S 19 
— Conduct of prosecution S 4 
— Copy of charge and list to be furnished S 10* 

— Defence S 15 
— Defence evidence S 16 
— Disobedience to process S 9 
— False accusation S5 
— Further evidence S 22 
— Government, defined S 23 
— ^Institution of inquiry S 5 
— Non-appearance of accused S 11 
— Notice to accused S 3 
— Object of Pre 
— Oral evidence, notes of S 18 
—Powers of Commissioners S 8 
-Procedure at beginning of inquiry S 11 
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PUBLIC SERVANTS (INQUIRIES) ACT, 1850 
(contd,) 

— ProECcution, additional evidence by S 14 
—Prosecution evidence S 13 
— Prosecator’a right of address S 12 
— Eemoval without inquiry S 25 
— Eeport S 21 
—Savings S 24 
— Security from accuser S 6 
-^Special Commissioners S 22 

PUBLIC SUITS VALIDATION ACT, 1932 
—Object of Pre 
— Restoration of suits S 3 
— Retrial of appeals S 4 
— Short title and extent of Si 
— Validation of pending suits S 2 

PUISNE MORTGAGE 

See: Transfer of Property Act, 1882, S. 74 

QUANTUM MERUIT 

See: Contract Act, 1872, S. 70, Note 7 

RAILWAY. 

—Relevant Provisions. 

Carriage by Air Act, 1934. 

Carriers Act, 1865. 

Civil Procedure Code, 1908, S. 80 (Notice of suit). 
Commercial Documents Evidence Act, 1939, S. 3 
(Presumption as to genuineness of document) 
Contract Act, 1872, Ss. 151, 152 and Note 3’ 

Colton Transport Act, 1923, Ss. 4 and 5 (Trans- 
port of unlicensed cotton). 

Criminal Procedure Code, 1898, S 184 (Jurisdic- 
tion to try ofiences against Railway). 

Destructive Insects and Pasts Act, 1914, S. 4B 
(Refusal to carry prohibited articles). 

Electricity Act, 1910, S 12 (Breaking up of rail- 
ways) ; S. 29A (Aerial lines maintained by rail- 
ways) ; S 31 (Protection of railways) 

Employment of Children Act, 1938, Ss. 3 and 4 
(Prohibition of employment of children). 
Industrial Employment (Standing Orders) Act, 
1946, Ss. 1 and 2 (Applicability to Railways). 
Land Acquisition Act, 1894, Ss. 43 and 44 (Acqui- 
sition of land for Railway), 

Metal Tokens Act, 1889, S. 8 (Prohibition of receipt 
by railways of metal which is not coin). 

Petroleum Act, 1934, S. 10 (Exemption of railway 
administration). 

Railway Board Act, 1905. 

Railway Companies Act, 1895. 

Railways Act, 1890. 

Railways (Local Authorities Taxation) Act, 1941. 
Railways (Transport of Goods) Act, 1947. 
Telegraph Act, 1885, S, 6 (Power to establish 
telegraph on land of Railway Company). 
Tramways Act, 1902, S. 2 (Applicability of Railway 
Companies Act, 1895). 

RAILWAY BOARD ACT, 1905. 

— Board, communications from S 3 
—Cessation of Board S 4 
—Construction of SI 
— Powers of Board S 2 
— Short title S 1 

RAILWAY COMPANIES ACT, 1895 
— Accounts S 6 
—Borrowing powers S 7 
— Notice in prospectus S 5 

—Payment of interest out of capital Ss 3, 4 
— Railway, defined S 2 

—Railway Company, defined S 2 
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RAILWAY COMPANIES ACT, 1895 (contd.) 

— Title and extent S 1 
—The railway, defined S 2 

RAILWAY COMPANIES (SUBSTITUTION OP 
PARTIES IN CIVIL PROCEEDINGS) ACT, 
1946 

—Civil proceedings, defined S 2 
— Object of Pre 
— Short title S 1 

— Substitution of Governor-General in Council S 3 
RAILWAYS ACT, 1890 

— Accident at sea— Limitation of liability in respect of 

SSS' 

— Accident to train carrying passengers, liability of 
railway S 82 A and N 1 
— Accommodation works S 11 
— Additional accommodation ^orks S 12 
— Alteration of pipes, wires and drains S 8 
— Arrest of ofienders Ss 131 and 132 
— Authority to execute works S 7 and N 1 
— Bridges S 14 
— Carnage of passengers 

Communication with railway servants S 62 
Maximum number for compartment S 63 
Persons sufieiing from infectious or oontagioue^ 
disease S 71 

Reservation for fsmales S 64 
— Carnage of property 

Account of description of goods S 58 andNl 
Lien for rates and other charges S 56 andN 1 
Blaximum load for wagons S 53 
Power to impose conditions S 54 and N 1 
[ — Collector, defined S 3 
I — Commencement of SI 
j —Dangerous or offensive goods S 59 
— Definitions S 3 and Notes 
Supplemental maiters S 148 
I — Delegation of powers S 25 
—Details of gross charges, furnishing of S 6L 
— Employment of railway servants Ch VIA 
Applicability of Chapter VIA S 71B 
Hours of work S71C 
Penalty S 71H 
Periodical rest S 71D 
Railway servant, defined 71 A 
Remaining on duty S 71F 
Rules, power to make S 71E 
Supervisors of labour S 7lG 
— Execution against railway S 138 
— Exemption from Act S 147 
—Exhibition of rate- books S 60 
— Extent of SI 
— Federal railway, defined S 3 
— Fences, screens, gates and bars S 13 andNH 

— Ferry, defined S 3 

— General controlling authority, defined S 3 
— Goodi, defined S 3 
—Government, defined S 3 
— Indemnity for delivery of goods S 57 andNl 
—Inland water, defined S 3 

— Injuries to officers, soldiers, airmen, etc,, on distyv 
eompensation for S79 
— Inspector 

Appointment and duties of S 4 
Defined S 3 

Facilities for inspection S 6 
Powers of S 5 

— Jurisdicfon of ordinary Courts, bar of S41 andKL 
, —Jurisdiction to try offences S 133 andN 1 
\ — LocomotiveB, right to use S 16 
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RAILWAYS ACT, 1890 (conid) 

— Loss, deatruGtiou or deterioration of goods or animals, 
liability for S 72 and Notes 
Accident S72N16 

Agreement limiting Uabilitv S 72 andN4 to 10 
Articles of special value S 75 and Notes 
Burden of proof S 76 and Note 
Damages S 72 N 35 
Delay in delivery S 72 N 11 
Estoppel S72N30 
<jroods falsely described S 78 andN 1 
Limitation of liability by contract S 72 N 4 to 10 
Limitation of liability in respect of animals S 73 
Luggage, liability for S 74 and N 1 
Misconduct S72N17, 18 
Misdelivery and non-delivery S 72 N 12 
Negligence S 72 N 19 
Notice of claim S 77 and Notes 
Limitation S 77^and N 8 
proof of notice S 77 N 7 
Proof S 72 N 22 to 28 
Theft S72N14, 15 
Through- booked traffic S 80 andN 1 
Who can sue S 72 N 33 
Who oan ha sued S 72 N 34 
Wilful neglect S72N20 
— Material alteration of railway S 20 
— Maund, defined S 3 
—Object of PreandNl 
— Offences by railway servants 

Breach of duty imposed by S. 60 S 99 
Compelling passengers to enter compartments 
already full S 102 andN 1 
Drunkenness S 100 andN 1 
Endangering safety of persons S 101 and Notes 
False returns S 105 
Obstructing level crossings S 104 
Omision to give notice of accident S 103 
— Opening of railways Ch lY 

Closing of opened railway S 23 
Exceptional provisions S 21 
Notice of S 17 
Procedure for sanction S 19 
Ee- opening of closed railway S 24 
Eules, power to make S 22 
Sanction for S 18 
— Pass, defined S 3 
—Payment of compensation S 10 
— Penalties and offences Gh IX 

Altering or defacing pass or ticket S 118 
Alternative or supplementary remedies S 98 
Bringing dangerous or offensive goods upon a 
railway S 107 
Cattle trespass S 125 andN 1 
Contravention of Ss. 16, 18 to 21 or 24 S 88 
Contravention of Ss. 53 or 63 S 93 
Defacing public notices S 111 
Delay in submitting returns S 92 
Disobedience by omnibus drivers S 123 
Disposal of fines S 115 
Drunkenness or nuisance on railway 

S 120 andN 1 

Endangering safety of persons travelling 

S128 and Nl ;S129 andNl 
Endangering safety of persons travelling — Child 
offender S130 andNl 
Entering carriage in motion S 118 
Entering carriage reserved fox females S 119 
Entering reserved or already full compartment 

S109 andNl 

Failure to comply with S. 62 S 94 

Fafiure to comply with decision under S. 48 S 91 

Failure to comply with provisions of S. 47 S 90 


INDEX 

RAILWAYS ACT, 1890 — Penalties and offences 
(contd.) 

Failure to comply with requisition under S. 13 

587 

Failure to keep or exhibit documents under S. 54 
orS. 65 S89 

Failure to reserve campartment for females S 95 
Giving false account of goods S 106 
Hurt or attempt to hurt persona travelling 

S 127 andN 1 

Interfering with means of communication 

S 108 and N 1 

Obstructmg railway servant on duty 

S 121 andNl 

Omission to give notice of accident 8 96 
Opening or not shutting gates S 124 
Recovery of penalties S 97 
Smoking S 110 

Transferring half of return ticket S 114 andN 1 
Travelling without ticket S 112 andN 1 ; 

S113 andNl 

Trespass S 122 andNl 
Wrecking trains S 126 andNl 
— Person suffering with infectious or contagious dis- 
order S117 

— Place of trial S 134 andNl 
— Power to remove persona from railway carriage 

S113i 

— Protection of Government property S 8A 
— Publication of rules S 143 
— Rate, defined S 3 
— Rates, power to fix S 42B 
— Railway, defined S 3 andN 1 
— Railway accidents 

Compulsory medical examination of person injured 

588 

Report of S 83 

Rules regarding notices and inquiries 

S84 andNl 

Submission of return of S 85 
— Railway administration 
Defined S3 andN 2 

Duty to receive and forward traffic S 42 andN 1 
Equal treatment when boats are used S 44 
Undue preference S 42A 
Undue preference in case of unequal rates S 43 
— Railway Company, defined S 3 
— Railway servant, defined S 3 and N 3 
— Railway servant— Public servant S 137 and N 1 
— Representation in Court S 145 andN 1 
— Responsibility as carrier Ch VII 
— Rolling stock, defined S 3 
— Safety controlling authority, defined S 3 
—Service of notice— Presumption S 142 
—Service of notice by railway S 141 
— Service of notice on railway S 140 andN I 
— Summary delivery of property detained by railway 
servants S 138 andN 1 
— Taxation by local authority S 135 andNl 
— Temporary entry on land S 9 
— Terminals S 45 

Defined S3 andN 5 
Power to fix S 46 and N 1 
— Ticket, defined S 3 
— Ticket, travelling without S 68 
— Tickets— Refund of fare S 67 
—Tickets— Return and season tickets S 70 
— Tickets—Supply of S 66 andN 1 
— Tickets — Surrender of S 69 
— Tickets, issue of— Room not available S 67 
— Time-table and table of rates, exhibition of S 65 
—Title S 1 

— Traffic, defined S 3 andN 4 
— Traffic facilities — Decision as to S46A 
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RAILWAYS ACT, 1S90 (oontd,) 

— Traffic facilities — Savings S 46B 
— Tramway, defined S 3 
— Tramway, extension of Act to S 146 
— Trees, removal of S 15 
— Through traffic, defined S 3 
— Unclaimed things, disposal of S 56 andNl 
—Working of railways Ch VI 

Establishment of femes and roadways S 51 
General rules S 47 and Notes 
Joint traffic S 48 

Power to mainiain transport services S 51A 
Beturns S 52 

Bolling stock, agreement as to S 49 
Working agreements S 50 , 

RAILWAYS (LOCAL AUTHORITIES’ TAXA- 
TION) ACT, 1941 
— Local authority, defined S 2 
— Modification of existing liability to taxation S 4 
— Object of Pre 

— Kaiiway administration, defined S 2 
—Short title and extent S 1 
— State railway, liability to taxation S 3 

RAILWAYS (TRANSPORT OF GOODS) ACT, 
1947 

— Definitions S 2 

~ Directions as to transport of goods Ss 3, 4 
— Grains and pulses, defined S 2 
— Power to amend schedule S 6 
— Protection for action taken S 5 
— Short title, extent, commencement and duration S 1 

RAPE 

See ; Penal Code, 1860, Ss. 354, 373, 376. 
RATEABLE DISTRIBUTION 

See : Civil P, 0., 1908, Ss. 47, 64, 73 ; 0. 21, R. 72. 
RATIFICATION 

See : Contract Act, 1872, Ss. 196, 200. 
RECEIVER 

See : (1) Civil P. C., 1908, S. 51 ; 0. 40. 

(2) Provincial Insolvency Act, 1920, Ss. 56 

to 59. 

(3) Specific Relief Act, 1877, S. 44. 

14) Trustees’ and Mortgagees’ Powers Act, 
1866, S. 12. 

RECIPROCAL CONTRACT 

See : Contract Act, 1872, Ss. 51 to 58. 
RECIPROCITY ACT, 1943 
— British possession, defined S 2 
— Burden of proof S 4 

—Direction imposing disabilities not to apply to armed 
forces S 5 

— Entry, defined S2 
— Object of Pre 

— Reciprocal disabilities, power to impose S 3 
—Rules, power to make S 6 
— Short title, extent and commencement S 1 

RECTIFICATION 

Bee ; Specific Belief Act, 1877, Ss. 31 to 33, 

RED CROSS SOCIETY ACT, 1920 
— Affiliation of other societies S 9 
— Branch Committees S 8 
Powers of S 12 
— Constitution of Society S 2 

— Dissolution and transfer of property of Joint War 
Committee S 6 


INDEX 

RED CROSS SOCIETY ACT, 1920 (contd.) 

—Gifts S 11 
—Incorporation S 4 
— Managing Body S 3 

Finality of decision S 10 
— Object of Pre 

— Purposes for which funds may be applied 

S 7 and Sch I 

— Rules, power to make S 5 
— Short title and extent S 1 

RED CROSS SOCIETY (ALLOCATION OF 
PROPERTY) ACT, 1936 
— Apportionment of corpus of property S 2 
— Cessor of provisions of Red Cross Society Act, 1920 

S4 

— Object of Pre 
— Short title and extent S 1 
— Transfer of apportioned property S 3 

REDEMPTION 

See : (1) Civil P. 0., 1903, 0. 34. 

(2) Limitation Act, 1908, Arts. 132, 148. 

(3) Transfer of Property Act, 1882, Ss. 60, 91. 

REFERENCE 

See : (1) Civil P. C , 1908, S. 113 ; O. 46. 

(2) Criminal P. C., 1898, Ss. 374, 376, 432, 
435 to 439. 

(B) Income-tax Act, 1922, S. 66. 

(4) Stamp Act, 1899, Ss. 57, 60. 

REFORMATORY SCHOOLS ACT, 1897 
— Age, inquiry and finding as to S 1 1 and N 1 
— Agreement between provinces S 15 
— Appeal or revision S 18 andN 1 
— Arrest of escaped ofiender S 29 
— Board of management S 17 
Powers of S 24 
Power to appoint S 25 
Rules, power to make S 26 
— Boys sentenced to imprisonment, sending of, to 
Reformatory Schools S 10 
— Committee of visitors S 17 
Duties of S 23 

— Conviction of ofiender detained in Reformatory 
School S 32 

— Discharge or removal of oSenders S 14 
— Establishment of Reformatory Schools S 5 
— Inspector-General, defined, S4 
— Inspection S 7 

— Licence to youthful oSendera S 18 
Cancellation of Ss 19, 21 
Determination of S 20 
— Object of Pre andNl 
— Offences 

Abetting escape S28 

Prohibited articles and communication S 27 
— Person over eighteen years S 13 
— Power to deal in other ways with youthful offenders 

S31 andNl 

I — Power to determine to which School offenders to ha 
sent S 12 

I — Power to direct youthful offenders to be sent to 
School S 8 andNl 

— Submission of proceedings to District Magistrate 

S3 

— Superintendent S 17 

Guardian of youthful offenders S 22 
Power to apprentice youthful offenders S 22 
Power to license youthful offenders S 18 
— Title and extent S 1 
—Youthful offender, defined S 4 

1137 & 1138 A. 
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EEGISTRATION 
—Of birtbe, deaths and marriages 

See (1) Briths, Deaths and Marriages Eegistration 
Act, 1886. 

(2) Female Infanticide Prevention Act, 1870, 

(3) See also under MARRIAGE. 

—Of boilers : See Boilers Act, 1923, S. 7, 

—Of boohs : See Press and Registration of Books Act, 
1867. 

—Of companies 

See (1) Companies Act, 1913. 

(2) Insurance Act, 1939. 

(3) Registration of Transferred Compan'es 

Ordinance, 1942. 

Of criminal tribes : See Criminal Tribes Act, 1924, 

Ss. 4 and 7. 

— Of designs : See Patents and Designs Act, 1911. 

—Of documents. 

See (1) Cantonments Act, 19*24, S. 287. 

(2) Registration Act, 1908. 

(3) T. P. Act, 1882, S. 4. 

—Of firms : See Partnership Act, 1932, Chap. VII. 

— Of foreigners : See Eegistration of Foreigners Act, 
1939. 

— Of motor vehicles : See Motor Vehicles Act, 1939, 
Chap. III. 

Of patents : See Patents and Designs Act, 1911. 

— Of population : See Census Act, 1948. 

—Of ships : See under SHIPPING. 

— Of societies 

See (1) Co-operative Societies Act, 1912. 

(2) Societies Registration Act, 1860. 

—Of trade marks : see under TRADE MARKS. 

—Of trade unions ; see under TRADE UNIONS. 

REGISTRATION ACT, 1908 
— Act done in good faith S 86 
— Addition, defined S 2 
— Agent, presentation by S 32 and N 10 to 14 
—Agriculturists Loans Act— Order granting loan : S 17 
— Authority to adopt S 17 andN 64 

Persons entitled to present S 40 andN 1 
Registration of S 41 andN 1 
—Award S 17 N 60 

Non-registration S 49 N 3 1 
—Award creating, etc., right in immovable property, 
transfer of S 17 and N 42, 43 
— Book, defined S 2 

Certificate of registration S 60 and Notes 

Certificate of sale S 17 and N 62 

— Charge B17N74 

—Collateral transaction S 49 and N 6 to 19 
—Commencement of Si 

— Copies of orders, certificates and instruments, regis- 
tration of S 89 andN 1 
— Composition deed S 17 andN 45 
— Compromise decree S 17 andN 53 to 55 
— Compulsory, registration, when S 17 and Notes 
Non-testamentary instruments acknowledging the 
receipt or payment of consideration for creation 
etc., of right in immovable property 

S17 andN 22, 23 

Non testamentary instruments purporting to create, 
declare, assign, limit or extinguish right, title or in- 
terest in immovable property S 17 and N 11 to 21 
—Contract for sale S 17 andN 63 
—Crown grants PreN 4; S 17 
— Behenturfes S 17 and N 47 
— Xiebentnree, transfer of S 17 
— Deofee or order S 17 andN 51 to 55 
— or order, creating, etc , right in immovable 
prop«ty, transfer of S 17 and N 42, 43 
— Deed-writers Part XIII-B (Beng) 

^Detect in appointment or procedure S 87 and N 1 


REGISTRATION ACT, 1908 (contd.) 

— Definitions S 2 and Notes 
—Description of houses and lands S 22 
—Description of property S 21 and Notes 
— District Court, defined S 2 (4) 

—District, defined S 2 
— Districts and sub-districts S 6 
— Documents executed by Government officers and pub- 
lic functionaries S 88 

— Duties of registering officers on presentation of docu- 
ment S 52 and N 1 
— Basement 3 S 17 N 7 5 
— Endorsement, defined S 2 (5) 

—Endorsement on documents admitted for registration 

S 58 and Notes 

Date and signature of officer S 59 
— Enforcing appearance 

Issue and service of summons S 37 

Law as to summons, commissions and witnesses 

S39 

Persons exempt S 38 andN 1 
Procedure S 36 

— Enquiry before registration S 34 and Notes 
— Establishment of offices B 14 
— Exchange S 17 N 73 
— Exempted documents S 90 andNl 
Inspection and copies of S 91 
— Extent of Si 

— False statement, penalty B 82 and Notes 

— Family arrangement S17N78 
— Fees 

Fixation of S78 
Payable on presentation S 80 
Publication of S79 
—Foreign documents S 26 andN 1 
—Gift S17 andN 7 to 10, 72 

— Government, documents executed by or in favour of 

S 90 andNl 

— Immovable property 

Attached to the earth S 2 (6) N 4 
Defined S 2 (6) and Notes 
Hereditary allowance S 2 (6)N 2 
Interest in S 2 (6) N 6 
— Index Ss 54, 55 

— Inspection of books, etc. S 57 and N 1 
— Inspector-General of Registration S 3 
Power to remit fines S 70 
Powers of S 69 andNl 
— Inspectors of Registration Offices S 8 
— Interpretation Pre N 2 
— Interlineations, blanks, erasures, or alterations 

S20 andNl 

— Land Improvement Act— Order granting loan S 17 
—Land Improvement Loans Act— Order granting loan 

S17 

—Language not understood by registering officer : S 19 
—Language unknown to registering officer S 62 
—Lease S17N71 

Agreement to lease S2 (7) andN 5 

Agricultural lease S 17 N 40 

Compulsory registration S 17 andN 24 to 41 

Covenant for renewal S 2 (7) N 9 

Counterpart S 2 (7) andN 2 

Defined S 2 (7) and Notes 

Darkhast S2(7)N10 

Government, lease by S 17 N 38 

Indefinite period S 17 N 30 

Kabuliyat S 2 (7) N 3 

Lease for life S17N32 

Month to month S 17 N 31 

Perpetual S17N33 

Tenancy at will S 17N35 

Term of S17N25 

VarMonof S17N39 
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I REGISTRATION ACT, 1908 — Registrar (contd.) 


— Maps and plans S 21 
— Minor, defined S 2 (8) 

— Mortgage S 17 N 64 to 69 

Endorsement acknowledging payment 

S17 and N 61 

— Movable property, defined S 2 (9) and Notes 

Emit upon trees S 2 (9) N 4 
Grass S2(9)N3 
Growing crops S 2 (9) N 2 
Standing timber S 2 (9) N 1 
— Non- registration, efiect of S 49 and Notes 
Admissibility in evidence S 49 andN 5 
Award S49N31 
Collateral transaction, evidence of 

S49 andN6to 19 

Exchange S 49 N 25 
Gift S49N26 
Lease S49N23 
Mortgage S49N21, 22 
Part-performance S 49 andN 10 
Partition S49N27 
Specific performance of contract S 49 
—Object of Pre 

— Operation of registered document S 47 and Notes 
— Optional registration S 18 and N 1 
— Partial registration S 35 N 8 
—Partition S17N76 
— Partition by Revenue Officer S 17 
—Partnership S 17 N 77 

— Penalty for incorrect endorsement, etc. : S 81 andN 1 
— Persons competent to present S 32 and Notes 
Agent S 32 andN 10 to 14 
Copy of decree or order S 32 and N 5 
Executant S 32 andN 3 
Minor S 32 N 6 

Person claiming under S 32 andN 4 
Power-of-attorney S 33 and Notes 
Representative S 32 andN 8, 9 
—Photo-registry Part XI-A (Bom) 

—Place of registration 

Documents not relating to land S 29 andN 1 
Land, document relating to S 28 and Notes 
Private residence S 31 and N 1 
Registrar, registration by S 30 andN 1 

Procedure on admission or denial of execution 

S 35 and Notes 

— Prosecution, commencing of S 83 andN 1 
— Presentation for registration S 32 N 2 
Defect in S 32 Nil 

—Priority between registered and unregistered docu- 
ments S 50 and Notes 

—Priority of registered document over oral agreement 

S 48 and Notes 

— Public policy, registration opposed to S 22A (Bom) 
— Public servant — Registering officer S 84 
— Power-of-attorney S 17 N 81 
— Power to administer oath and record substance of 
statements S 63 and N 1 
— Refusal to register 

Appeal to Registrar S 72 andN 1 
Application to Registrar S 73 andN 1 
Application to Registrar — Procedure on 

S 74 and Notes 

Order of refusal by Registrar S 76 andN 1 
Order to register S 75 andN 1 
Reasons for S 71 and N 1 
— Begister-books SSlandNl 
Copying of document in S 52 
Entries in S 53 

— Register books and fire proof boxes S 16 
— Registrar S 6 

Absence of S 10 


Absence on duty S 11 
Office of S7andNl 

Power to superintend and control sub-registrar 

S68 andNl 

Special duties of Ss 66, 67 
Vacancy in office S 10 
—Registration Act and Stamp Act Pre N3 
— Report of appointments S 13 
— Representative, defined S 2 (10) 

^Re-registration S 23 A andN 1 

— Return of document S6l 
-Sale S17N70 
— Scope of Act Pre N 1 
—Seal S 15 

— Shares in joint stock company S 17 andN 46 
— Short title S 1 
— Sub-district, defined S 2 
— Sub-registrar S 6 

Absence or vacancy in office S 12 

Land in several districts— Procedure to be followed 

S65 

Land in several sub'districts — Procedure to be 
followed S 64 
Office of S 7 andN 1 

Suit to compel registration S 77 and Notes 

— Time for presenting S 23 and Notes 
Computation of time S 23 N 7 
Date of execution S 23 N 2 
Decrees and orders S23N3 
Delay, unavoidable S 25 andN 1 
Documents executed by several persons at different 
times S 24 andNl 
Document executed out of British India 

S26 andNl 

Will S 27 

—Touts Part XIII-A (Beng); S 82A (Beng) 

— Unclaimed documents, destruction of S 85 
— Wakf-deed S17N83 
—Will S 18 andNl 

Deposit of S 42 and N 1 

Deposit of — Proceedings on death of depositor 

845 

Deposit of— Procedure on S 43 andN 1 
Deposit of — Withdrawal of sealed cover S 44 
Persons entitled to present S 40 andN 1 
Power to compel production of S 46 
Registration of S 41 andN 1 
Time for presenting for registration S 27 

REGISTRATION OF FOREIGNERS ACT, 1939 
—Applicability of other laws S 8 
— Burden of proof S 4 
— Exemption from Act S 6 
—Foreigner, defined S 2 
— Object of Pre 
— Penalties S 5 

— Protection of persons acting under the Act S 7 
— Rules, power to make S 3 
— Short title and extent S 1 

REGISTRATION OF SHIPS ACT, 1841 

— Book of registry S 4 
—Certificate lost or mislaid S 19 
— Certificate of building S 18 
— Certificate of registry S 1 
—Certificate of surveying-officer S 8 
— Change of master S 16 
—Declaration S 3 
— De novo registration S 21 
— Detention of certificate S 20 
— ^False declaration S 23 
— Falsifying documents S 23 
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registration of ships act, 1841 (contd.) 

. — Fees S 25 

Fraudulent use of certificate S 15 

—Further declaration by owners who attend S 6 
—Indian States, ships of S 24 

Marking of tonnage on ship S 12 

Measurement of tonnage Sa 9, 10 

Measurements to be made S 7 

Name of ship S 17 

— ^Object of SI 
—Ports of registry S 2 
—Porta to which ships belong S 26 
— Kegiatrars S 3 
— Begistiation of ships S 1 
— Bepetition of registered tonnage S 14 
—Substitution of Central Government for Board of 
Trade S 11 

—Testimony of registering officers S 22 

REGISTRATION OF SHIPS ACT (1841) AMEND- 
MENT ACT, 1850 
— Coasting vessels S 3 
—Construction of S 5 
—Fees S 4 

Pass to ships of Indian State S 2 

REGISTRATION OF TRANSFERRED COM- 
PANIES ORDINANCE, 1942 

Cancellation of registration S 2A 

—Foreign companies S 2 
—Object of Pre 

—Short title, extent and commencement S 1 

REHABILITATION FINANCE ADMINISTRA- 
TION ACT, 1948 
—Advisory Board S 5 
— Audit S 16 
— Borrower, defined S 2 
— ^Business of administration S 12 
— Chief Administrator S 9 
—Constitution of Administration S 4 
— Delegation S 22 
—Disclosure of interest S 7 
—Displaced person, defined S 2 
— EBtablishment and incorporation of Corporation 

S 3 

— ^Exemption from tax S 20 

— Funds of Administration S 11 

— Liquidation S 21 

—Loan, defined S 2 

— Loani- S13 

— Mode of recovery S 15 

—Object of Pre 

—Power to give directions S 19 

—Power of inspection S 17 

—Regulations, power to make S 24 

—Removal from membership S 8 

— Bailment before agreed date S 14 

—Returns S18 

— Rules, power to make S 23 

— ^Sbort title, extent and commencement S 1 

—Staff S40 

—Term of office o! members S 6 
REIMBURSEMENT 

Be& : Contract Act, 1872, Ss» 69, 70, 

RELIGION 

—Offences relating to : Sm Penal Code, 1860, Sa. 295 
to 298, 

RELIGIOUS ENDOWMENT 
— Bbleyant provisions. 

Charitable and Religious Trusts Act, 1920, 


INDEX 

RELIGIOUS ENDOWMENT — Relevant provL 
sions (contd.) 

Charitable Endowments Act, 1890. 

Mussalman Wakf Act, 1923. 

Mussalman Wakf Validating Act, 1913. 
Mussalman Wakf Validating Act, 1930, 

Religious Endowments Act, 1863. 

Religious Societies Act, 1880 
RELIGIOUS ENDOWMENNTS ACT, 1863 
— Accounts, power of Court to require to be filed S 19 
— Applicability of Pre N 2 
— Arbitrawon Ss 16, 17 
— Board of wakfs, power of S 23 A (Beng) 

— Breach of trust, misfeasance or neglect of duty, suit 
for S 14 and Notes 

Nature of interest entitling person to sue S 15 
— Cassation of Board’s power S 4 
— Civil Court, defined S 2 
—Civil Court— Power to appoint manager 

S5 and Nl 

— Committees S7 and Notes 

Commencement of powers S 12 
Disqualification of member to be trustee or 
manager S 11 

Qualifications of members S 8 and Notes 
Tenure of office S 9 
Transfer of property to S 12 
Vacancies, filling of S 10 and Notes 
—Costs of suit S 18 and N 4 
— Court, defined S 2 
— Criminal breach of trust S 20 
—Dispute as to right of succesaion S 5 and Notes 
—Duty to keep accounts S 13 
— Effect of Act S 23 

—Endowments partly religious and partly secular S 2 1 
—Government not to hold charge of property S 22 
— India, defined S 24 
— Leave to sue S 18 and Notes 
— Manager appointed by Court, powers of S 5 
— Object of Pre and N 1 
— Rights and duties of trustee S 6 and Notes 
— Special provisions S 3 

— Termination of powers and responsibilities of Board 
or local agent S 12 
— Transfer of property to trustees S 4 
RELIGIOUS SOCIETIES ACT, 1880 
—Dissolution of societies S 6 
Profit by member S 7 

—High Court, submission of question to S 9 
— New trustee, appointment of S 2 
Memorandum of appointment S 3 
Saving of certain instruments B 8 
Saving of existing modes of appointment and 
conveyance S 5 
Vesting of property S 4 
—Object of Pre 
—Short title and extent S 1 
REMAND 

—Of case— 506 : Civil P. C., 1908, Ss. 105, 107, 151; 
0. 41 Rr. 23, 25. 

— To police custody— $ 00 : Criminal P, C., 1898, S. 167, 
REMISSION OP PERFORMANCE OF CON- 
TRACT 

See : Contract Act, 1872, S. 63. 

REMOVAL 

—Of guardian— 500 ; (1) Civil P. 0., 1908, 0. 32 R. 9 
(2) Guardians and Wards Act 
1890, S. 39. 

-Of trustee— 500: (1) Civil P. C, 1908, S. 92 (1) (a). 

(2) Trusts Act, 1882, S. 71. 

RENT 

See: T. P. Act, 1882, S. 105, 
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REPEALING AND AMENDING ACT, 1947 
—Enactments repealed S 2 and Sola 
— Income-taz Act, amendment of S 4 
—Object of Pre 
— Savings S 3 
—Short title S 1 

REPRESENTATIVE SUIT 
Bm ; Civil P. C., 1908, 0. 1 R. 8. 

REPUTATION 

See : (1) Criminal P. C., 1898, Ss. 107 to 110 

(2) Evidence Act, 1872, S. 55. 

REQUISITIONED LAND (CONTINUANCE OF 
POWERS) ACT, 1947 
— Acquisition of land S 5 
— Continuance of requisitions S 3 
—Definitions S 2 
—Delegation of functions S 8 
—Object of Pre 

—Payment of compensation S 6 
— Power to obtain information S 7 
— Protection of action taken under the Act S 9 
— Release from requisition S 4 
— Repeal of Ordinance 19 of 1946 S 10 
—Short title, extent and duration S 1 

RESCISSION OF CONTRACT 

See ; Specific Relief Act, 1877, Ss. 35 to 38. 
RESERVE BANK OF INDIA ACT, 1934 
See also : (1) Companies Act, 1913, S 277L 

(2) Foreign Exchange Regulation Act, 

1947 

(3) International Monetary Fund and 

Bank Ordinance, 1945, S. 3 

(4) Reserve Bank of India (Closing of 

Annual Accounts) Act, 1940 

(5) Reserve Bank (Transfer to Public 

Ownership) Act, 1948 

— Agencies S 6 

— Agricultural Credit Department S 54 
. — Auditors S 50 

Powers and duties of S 52 
Special auditors S 51 
— Bank, defined S 2 
—Bank notes 

Denominations of S 24 

Form of S 25 

Issue Department S 23 

Issue Department, assets of S 33 

Issue Department — Initial assets and liabilities 

S35 

Issue Departmeut, liabilities of S 34 
Legal tender B 26 

Lost, stolen, mutilated or imperfect S 28" 
Ee-issue of S 27 
Right to issue S 22 
Stamp duty, exemption from S 29 
— Bank rate, publication of S 49 
— Branches S 6 

— Business which the Bank may transact S 17 
— Business which the Bank may not tcansict S 19 
—Cash reserves of scheduled banks S 42 

Casual vacancies and absences S 12 

— Central Board S 8 
Defined S 2 

First constitution of S 15 
Meetings of S 13 
Power to make regulations S 58 
Supersession of S 30 
— Commencement of SI 
— Consolidated statement, publication of S 43 


RESERVE BANK OF INDIA ACT, 1934 fcmU) 


— Co-operative banks, power to require returns from 

B44 

— Declaration as to ownership of registered shares 

S56 

— Definitions S 2 

— Demand bills and notes, issue of, prohibited 

Ss 31, S2 

—Deputy Governors S 8 

Removal from and vacation from office S 11 
— Difierent forms of currency, obligation to supply _ 

S39 and NI 

— Directors S 8 

Disqualifications S 10 
Removal from and vacation of office S 11 
— Establishment and incorporation S 3 
—Extent of S 1 

— Fluctuations in rupee coin assets, method of dealing 
with S 36 

— Foreign exchange, defined S 2 
— Foreign exchange, transaction S 40 
—General meetings S 14 

— Government business, obligation to transact S 20 
— Government business, right to transact S 21 
—Governor S 8 

Removal from and vacation from office S 11 


—Imperial Bank, agreement with S 45 
— Ineome-tix and super-tax, exemption from S 48 

— Increase and reduction of share capital S 5 
— Liquidation of the Bank S 57 
— Local Boards S 9 

Constitution and functions S 9 
Disqualifications of members S 10 
First constitution of S 16 
Removal from and vacation of office S 11 

— Management S 7 
— Object of Pre 
— Offices S 6 

— Power of direct discount S 18 
—Provincial Co-operative Bank, defined S 2 
— Report by Bank S 55 

—Reserve Fund, contribution by Government S 46 
— Returns S 53 

— Rupee coin, obligations in respect of S 38 
— Rupee coin, defined S 2 
—Scheduled banks Sch II 
— Scheduled bank, defined S 2 
— Share capital S 4 
— Share holders S 4 
— Share registers S 4 
— Short title S 1 
— Surplus, allocation of S 47 
— Suspension of assets requirements S 37 

RESERVE BANK OF INDIA (CLOSING OF 
ANNUAL ACCOUNTS) ACT, 1940 
— Application of Reserve Bank of India Act when 
accounts are closed S 4 
— Net annual profits S 5 
— Object of Pre 

— Power to close accounts at expiry of six months S 3 
— Power to make regulations S 6 
— Short title and extent S 1 
—The Bank, defined S 2 


RESERVE BANK (TRANSFER TO PUBLIC 
OWNERSHIP) ACT, 1948 
— Appointed day, defined S2 
—Bank, defined S 2 
—Interim arrangements S 5 
— Object of Pre 

— Principal Act, meaning of S 2 
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RESERVE BANK (TRANSFER TO PUBLIC 
OWNERSHIP) ACT, 1948 (contd,) 

Reserve Bank of India Act, 1934 — Amendments to 

S 7 and Sch 

— Rule-making power S 6 

— Short title S 1 

— Transfer of bank shares S 3 

—Vacation of office by existing office bearers S 4 

RESERVE FORCES ACT, 1888 
— Liability to military law S 5 
—Locality of service S 3 
—Object of Pre 
— Punishment for offences S 6 
—Regular and supplementary reserves S 2 
— Rules for regulation of Reserve Force S 4 
— Title and commencement S 1 

RES GESTAE 

See : Evidence Act, 1872, S. 6 Note 4 
RESIDUARY LEGATEE 

See : Succession Act, 1925, Ss. 102, 103, 232, 233, 
344, 350, 366 

RES JUDICATA 

See : Civil P. 0., 1908, S. 11 
RESTITUTION 

See : Civil P. 0., 1908 Ss 47, 144, 151 
RESTITUTION OF CONJUGAL RIGHTS 
See : (1) Civil P. 0., 1908, 0 21 Rr 32, 33 

(2) Criminal P. C., 1898, S 488 

(3) Divorce Act, 1869, Ss 32, 33 

RESTRICTION AND DETENTION ORDI- 
NANCE, 1944 

—Application of other laws S 13 

—Confidential, communication S 11 

—Confirmation of order of detention S 8 

—Delegation of powers and duties S 5 

—Duration of order of detention S 9 and N 1 

—Grounds of detention S 7 and N 1 ' 

—Interpretation S 2 

—Jurisdiction of Courts S 10 and N 1 

—Object of Pre 

—Power of photographing or taking thumb impressions 

S4 

—Protection of action taken under the ordinance 

S12 

—Restriction of movements or detention of person 

S 3 and Notes 

—Short title, extent and commencement S 1 
—Validation of orders made under Rule 26 of Defence 
of India Rules S 6 and N 1 

RESULTING TRUST 

See i Trusts Act, 1882, Ss, 80 to 94 
RETRACTED CONFESSION 

See : (1) Criminal P. C„ 1898 S 164 

(2) Evidence Act, 1872, Ss 24, 30, 133 

REVENUE RECOVERY ACT, 1890 

See also Central Boabb op Revenue act 
1924 * 

—Collector, defined S 2 
—Defaulter, defined S 2 
— Difttrlot, defined S 2 
—Duty to remit money collected S 10 
—Enforcing process in other districts S 3 
—Land revenue accruing in Burma S 9 
—Local laws relating to revenue S 7 
—Object of Pre 

^Berson denjing liability, remedy ol S 4 and N 1 


INDEX 

REVENUE RECOVERY ACT, 1890 (contd.) 

— Property liable to sale S 6 
— Public demands arising out of British India S 8 
— Sums recoverable as arrear of land revenue S 5 
— Title and extent S 1 

REVIEW 

See : (1) Civil P. a, 1908, Ss 114, 151; 047 
(2) Criminal P. 0„ 1898, Ss. 367, 369 

REVISION 

Civil P. C., 1908,8115 

(2) Criminal P. C., 1898, Ss 435 to 439 

(3) Provincial Small Cause Courts Act, 1887, 

S25 

REVOCATION 

— Of agent’s act — See: Contract Act, 1872, Ss 203 to 206 
— Of contract — See : Contract Act, 1872 Ss 5, 6 
—Of gift— Sea : T. P. Act, 1882, S 126 
— Of grant — See : Succession Act, 1925, S 263 
— Of probate and letters of administration — See : Suo- 
cession Act, 1925, S 264 

— Of succession certificate — See : Succession Act, 1925 

SS83 

— Of will — See: Succession Act, 1925, Ss 62, 69, 70, 72 
RIFLES ACT, 1920 

— Liability of police officers to discipline S 2 
— Object of Pre 
—Title S 1 

RIOT 

See : Penal Code, 1860, Ss 146 to 148 
RIPARIAN RIGHTS 

See : Easements Act, 1882, Ss 7, 15, 17 
RISK NOTE 

See : Railways Act, 1890 S 72 

ROAD TRANSPORT CORPORATION ACT, 
1948 

— Composition of corporation S 6 
— Corporation, defined S2 
— Incorporation and dissolution of corporation S 4 
— Object of Pre 

— Power of Provincial Governments to appoint corpora- 
tions S 3 

— Rules, power to make S 7 
— Short title, extent and commencement S 1 
— Winding up of corporation S 6 

ROBBERY \ 

See : Penal Code, 1860, Ss 390, 398 

ROYAL INDIAN NAVY (EXTENSION OF 
SERVICE) ACT, 1940 
— Extension of service S 2 
— Object of Pre 
—Short title S 1 

RUBBER (PRODUCTION AND MARKETING) 
ACT, 1947 

— Accounts, maintenance of S 20 
— Accounts of the Board S 24 
— Appeal S 23 

—Bar of legal proceedings S 28 
—Board, defined S 3 
—Committees of Board S 7 
— Constitution of Board S 4 
-Control by Central Government S 23 
— Dealer, defined S 3 
—Estate, defined S 3 
—Executive Officers of Board S 6 
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RUBBER (PRODUCTION AND MARKETING) 
ACT, 1947 (contd.) 

— ExpeMency of control S 2 

— Export and import, defined S 3 I 

—Fees for special licence S 19 | 

—Functions of Board S 8 

— Funds of the Board S 9 i 

— Inspection of land and premises S 21 
— Licences for planting and replanting S 17 j 

— Licensing transactions in rubber Ss 14, 15 
— .Manufacturer, defined S 3 ! 

— Maximum and minimum prices S 13 i 

— Object of Pre j 

— Owner, defined S 3 j 

— Penalties S 26 

—Prohibition or control of export and import S 11 
— Registration S 10 
— .Report by licensees S 18 
— Restriction on possession of rubber S 16 
— Returns, submission cf S 20 
— Rubber, defined S 3 
— Rubber cess, imposition of S 12 
— Rubber plant, defined S 3 
— Rubber Production Commissioner S 3 
— Rules, power to make S 25 
— Sanction for prosecution S 27 
— Short title and extent S 1 
— Temporary powers of Central Government S 29 
— Vacancies in Board S 5 

RULES AND REGULATIONS CONTINUANCE 
ACT, 1937 

— Continuance of rules and regulations S 2 
— Object of Pre 
— Short title S 1 

SALARIES OF MINISTERS ACT, 1947 
— Commencement of SI 
— Maintenance S 2 
— Minister, defined S 2 
—Object of Pre 
— Residence, defined S 2 
—Residences of Ministers S 4 
— Salaries and allowances of Ministers S 3 
— Short title 

SALARY 

—•Attachment of : See Civil P. C., 1908, S. 60; 0. 21, 

R 48 

SALE 

—By guardian : See (1) Civil P. C., 1908, 0. 32 

(2) Guardians and Wards Act, 1890 
—Certificate ; See Civil P. 0., 1908, 0. 21, R. 94 
—Execution : See Civil P. 0., 1908, 0. 21, Rr. 64 to 96. 
—In invitum : See (1) Civil P. C., 1908, 0. 21, Rr. 64 

to 98. 

(2) T. P. Act, 1882, S, 2 (d). 

—Of goods : See Sale of Goods Act, 1930, 

— Of immovable property : See T, P. Act, 1882, S. 54 

SALE OF GOODS ACT, 1930 
— Agreement to sell S 4 

— Amount of increased or decreased duty S 64A 

— Auction sale S 64 and N 1 

—Breach of warranty, remedy for S 59 andiNotes 

— Buyer, defined S 2 andN 1 

— Commencement of Si 

—Conditions and warranties 

Condition when to be treated as warranty 

S 13 and Notes 

Implied undertaking as to title S 14 and N 1 

Meaning of S 12 and N 1 

Quality or fitness, implied condition as to 

S 16 and Notes 
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SALE OF GOODS ACT, 1930 — Conditions and 
warranties (contd ) * 

Sale by description S 15 and Notes 
Sale by sample S 17 and Notes 
Time of payment S 11 andN 1 
Waiver of condition S 13N 1 
— Contract Act, applicability of S 3 
— Contract of sale S 4 and Notes 
Absolute or conditional S 4 
Goods perishing before contract S 7 
Goods perishing before sale S 8 
How made S 5 and Notes 
Ofier and acceptance S 5 andN 2 
— Damages for non-acceptance S 56 andNl 
—Damages for non-delivery S 57 andN 1 
— Definitions S 2 and Notes 
—Deliverable state, defined S 2 
—Delivery S 33 and N 1 

Acceptance S 42 and Notes 
Buyer, duty to apply for S 35 and Notes 
Carrier or wharfinger, delivery to S 39 and Notes 
Defined S 2 

Examining the goods, buyer’s rights 

S 41 and Notes 

Instalment deliveries S 38 and Notes 
Neglect or refusal to take S 44 and Notes 
Part delivery, effect of S 34 and N 1 
Rejected goods, buyer whether bound to return 

S 43 and Notes 

Risk where goods are delivered at distant place 

S40 

Rules as to S 36 and Notes 
Wrong quality, delivery of S 37 and Notes 
— Document of title to goods, defined S 2 and N 2 
—Duties of seller and buyer S 31 andNl 
— Earnest money— Forfeiture S4N3 
— Exclusion of implied terms and conditions 

S 62 andNl 

—Existing or future goods S 6 

— Extent of SI 

— Fault, defined S 2 

— Future goods, defined S 2 

— Goods, defined S 2 andN 3 

— Hire purchase agreement S 4 N 4 

— Insolvent, meaning of S 2 

— Interest by way of damages S 61 andN 1 

— Mercantile agent, defined S 2 and N 4 

— Object of Pre andNl 

—Payment of price and delivery of goods 

S 32 and Notes 

—Price 

Agreement to sell at valuation S 10 
Ascertainment of S 9 and Notes 
Defined S 2 andN 5 
Increase of customs duty S 9 N 1 
— Property, defined S2 

— Quality of goods, defined S 2 
— Reasonable time S 63 

— Repudiation of contract before due date 

S 60 and Notes 

— Risk, when passes S 26 and Notes 

— Sale, defined S 4 
— Savings S 66 
— Seller, defined S 2 
— Short title S 1 
— Special damages S 61 andN 1 
— ^Specific goods, defined S 2 andN 6 
— Specific performance S 58 andN 1 
— Stoppage in transit S 50 and Notes 
Duration of transit S 51 andN 1 
How effected S 52 andN 1 
Sale if rescinded S 54 and Notes 
—Sub-sale or pledge by buyer S 53 and Notes 
— Suit for price S 55 and Notes 
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SALE OF GOODS ACT, 1930 (contd.) 

—Transfer of property 

Ascertained, goods must be S 18 and N I 
Goods on approval or on sale or return 

S 24 and Notes 

Intention of parties S 19 and Notes 
Keservation of right of disposal S 25 and Notes 
Sale of unascertained goods and appropriation 

S 23 and Notes 

Specific goods in a deliverable state 

S 20 and Notes 

Specific goods, seller having to do something to 
ascertain price S 22 andN 1 
Specific goods to be put in a deliverable state 

S 21 and Notes 

—Transfer of title 

Estoppel of true owner S 27 N 3 
Hire-purchase S27N5 

Joint owners, sale by one S 28 and Notes _ , 

Person in possesBion under voidable contract, 'sale | 
by S29 andNl 

Sale by person not the owner S 27 and Notes 
Seller or buyer in possession after sale 

S 30 and Notes 

Stolen property S27N7 
—Unpaid seller 

Defined S 45 andNl 

Lien— Exercise of right whether rescinds sale 

S 54 and Notes 

Lien of S 47 and Notes 
Lien— Part delivery S 48 and N 1 
Lien —Termination of S 49 and N 1 
Eights of S 40 and Notes 

SAME TRANSACTION 

See : Criminal P. 0 , 1898, Ss. 233, 234, 235. 
SARAIS ACT, 1867 
—Deserted sarais S 9 
- — Exemption from S 16 
— Extept S 17 
— ^Keeper of sarai 
Defined S 2 
Duties of S7 
Notice to S3 

Penalty for permitting sarai to be filthy or over- 
grown S 12 

Person when disqualified S 15 
Eefusal to register as S 6 
Report by S 8 
— Lodgers, registration of S 5 
—Magistrate of the district defined S 2 
— ^Object of Pre 

— ^Penalty for infringing Act or Regulation S 14 
— ^Register of sarais S 4 
— ^Regulations, power to make 8 13 
—Ruinous sarais, sale of material of S 11 
—Ruinous sarais, taking down or repairing 8 10 
—Sarai, defined S 2 
-Short title S 18 

SEA CUSTOMS 

—Relevant provisions. 

Aircraft Act, 1934, S. 16 (Power to apply customs 
procedure) 

Antiquities (Export Control) Act, 1947, S. 4 (Appli- 
cability of Sea Customs Act) 

Arms Act, 1878, S. 7 (Warehousing of arms) 
Cenhrel Excises and Salt Act, 1944, S. 12 (Applioa* 
bility) 

Copyright Act, 1914, S. 6 (Importation of copies.) 
Dangerous Drugs Act, 1930, S. 88 (Applicability 
of &a Customs Act.) 


SEA CUSTOMS-- Relevant provisions (contd,) 

Destructive Insects and Pests Act, 1914, S. 4 
(Operation of notification prohibiting or restricting 
import.) 

Drugs Act, 1940, S. 11 (Import of drugs) 

Excise (Malt Liquors) Act, 1890, S 9 (Applicability 
of S. 150 of Sea Customs Act.) 

Foreign Exchange Regulation Act, 1947, S. S (3), 
Inland Bonded Warehouses Act, 1896. 

Land Customs Act, 1924. 

Sea Customs Act, 1878 
Taiifi Act, 1934, Ss, 3, 6. 

SEA CUSTOMS ACT, 1878 

—Abatement of duty when duty levied on quantity 

Ss 34A, 35 

—Adjudication of confiscation and penalties 

S 182 and Notes 

— Agent, production of authority S 203 
—Agent, when deemed owner S 4 
— Allowance in case of wine, spirit, beer or salt 

Ss 116 and 117 

— Alteration of impart duty or tariS valuation S 37 
— Alteration of export duty or tariff valuation S 38 
— Amendment of bill of entry or shipping bill S 36 
— Amendment of documents S 201 
— Appeal to Chief Customs-authority S 188 and Notes 
Deposit pending appeal S 189 
Power to remit penalty or confiscation S 190 
— Application to warehouse S 90 
Form of S 91 

— Arrest, person escaping S 176 
— Arrest, taking person to Magistrate or custom- o^oer 

— Arrest of person in Navy S 177 

—Arrest of suspected persons S 173 

— Baggage and mails, power to make rules as to S 75 

— ^Baggage in actual use S 24 

—Bail S 175 

— Bengal Bonded Warehouse Association S 127 
— ^Bill of lading, delivery of 8 58 

—Boat-note S 76 and N 1 
—Bombay Port Trust 8 207 
— Calcutta Port Commissioners 8 207 
— Cancellation and return of bonds S 121 
— Cargo-boats, licence for S 79 
— Chief Customs-authority, defined S 3 
— Chief Customs Officer, defined S 3 
— Clearance for home consumption S 89 
Application for S 113 
Bonded goods S 110 
— Clearance for shipment Ss 111, 137 
Additional charge S 139 
Application for S 113 
Bond before exportation S 138 
For use on board ship S 112 
—Coasting trade Ch XV 

Bond before port clearance S 161 
Departure from Intermediate port S 160 
Delivery of manifest and obtaining port clearance 

S158 

Delivery of manifest on arrival S 169 
Discharge of cargo S 162 
Goods subject to excise duty S 163 
Grant and revocation of general pass 8 164 
Power to board and examine coasting vessels 

S166 

Power to regulate S 157 
Provisions inapplicable S 156 
Rules respecting cargo boobs S 165 
—Coasting vessel, defined 8 3 
— Collector, performance of duties of Customs Officer 

88 
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SEA CUSTOMS ACT, 1878 (contdj 

—Commencement of SI 

—Compensation for loss or injury S 197 andNl 

— Confiscation —Option to pay fine in lieu of S 183 

— Confiscation — Property to vest in Grown S 184 

— Confiscation of goods S 168 

—Confiscation of vessel S 168 

—Country provisions and stores S 28 | 

—Custom-house agents S 202 
— Customs-Colieetor, defined S 3 
— Customs officer 

Access to every port of ship S 69 
Appointment of S 6 

Exemption from duty to serve as iuror or assessor 

SIO 

Power to board ship S 67 
Beceiying officer and servant on board S 68 
Shipping or discharging goods in presence of S 70 
— Customs-port, defined S 3 

— Damaged goods, abatement of duty S 33 
— Delivery of manifest where no place is fixed S 54 
— Detention and confiscation of prohibited goods 

S19A andNl 

— Detention of packages containing publication 

S181A 

Application for release S 3 18 IB, 1810 
— Deterioration of tariff- value goods S 34 
— Discharge and shipment of cargo, period for S7l 
— Discharge of cargo 

Assessment of dutiable goods S 87 
Entry for home consumption or warehousing 

S86 

Goods not cleared in four months S 88 
Goods not landed within time allowed S 83 
Entering in manifest S 82 
Small parcels S 84 
When to begin S 81 
—Drawback Gh VI 

Conditions for grant of S 42 
Declaration by party claiming S 52 
Goods exported to cu3toms*port and thence to 
foreign port S 43 

Goods taken into use between importation and re- 
exportation S 43A 

Power to declare what goods are identifiable 

S49 

He- export S 42 

Time to claim S 51 

When not allowed S 60 

Wines and spirits allowed to officers of Navy 

Ss 44 to 48 

—Duplicates of documents S 200 
—Examination of ad valorem goods S 31 and Notes 
— Excise duty on country goods S 26 
—Exemption from duty S 23 andN 1 
—Expenses of carriage, packing, etc. S 126 
— Exportation of spirit Ch XIV 

Conditions for drawback or remission of duty 

S153 

Differential duty S 151 
Drawback of excise duty S 150 
Gauging and proving of spirit S 146 
Eecovery of excise duty S 147, 148 
Ke-landing of spirit shipped S 154 
Bemoval for home consumption of spirit intended 
for export S149 

Bemoval from distillery S 144, 145 
Eum-shrub S 152 
— Extent of S I 

—Failure to pay duty, procedure S 119 
— Foreign port, defined S 3 > 

— Foreign ports, as cnstoms-ports S IS 
— Goods dutiable S20 


INDEX 

SEA CUSTOMS ACT, 1878 (contd.) 

—Goods lost or destroyed, compensation for loss or 
injury Si23 

— Goods lost or destroyed— Remission of duty S 122 
— Goods partially composed of dutiable articles S 21 
— Goods re-landed or transhipped S 141 
— Goods undervalued — Procedure S 32 and Notes 
—Incidental expenses, owner's liability to pay S 196 
— Landing of cargo during repairs S 143 
— Manifest, amendment of S 55 
— Manifest, breaking bulk, before delivery of S 57 
— Manifest, delivery of Ss 63, 54 
—Manifest, delivery by ship’s agent S 60 
— Manifest, duty of person receiving S 56 

— Manifest, signature and contents S 55 
— Master, defined S 3 

—Mineral oil, rules as to S 195 A 
— Notice of non-shipment or relanding S 140 
— Notice of proceedings S 198 
— Object of Pre andNl 
— Offences and penalties S 167 and Notes 
— Offences — Summary trial g 187 
—Order for entry onwards S 61 
— Owner, remission of duty and compensation to S 206 
— Payment of duties short levied or erroneously 
refunded S 39 

— Penalty, enforcement of S 193 

— Penalty, levy of Ss 185, 186 

— Ports, wharves and custom-houses, power to appoint 

SlI 

— Port clearance, application for S 63 
— Port- clearance, departure without S 62 
— Port-clearance, grant of S 65 
— Port clearance, grant on security of agent S 66 
— Port-clearance, Master’s duty to deliver documents 
and answer questions S 63 
— Port-clearance, power to refuse S 64 and Notes 
— Ports for coasting trade S 12 . 

— Power to fix place for delivery of manifest S 58 
— Power to give credit and keep account S 41 
— Power to open packages S 194 
— Power to prohibit or restrict import or export 

• S 19 andNl 

— Power to take samples S 196 
— Private ware houses S 16 
— Production of invoice S 29 
— Prohibition of import S18 andNl 
— Publication of notifications S 205 
—Public warehouse S 15 
— Public warehouse, locking of S 124 
■ — Public warehouse — Power to decide manner and 
terms of deposit S 125 
—Beal value, declaration of S 29 and N 1 
— Beal value, defined S 30 and Notes 
— Reasons for arrest or seizure S 181 
— Be-assessment of warehoused goods Ss 114, 115 
— Refund of duty— Limitation for claim S 4G 
— Register of bonds S 121 
— Re- imported articles of country produce S 25 
—Remission by Central Government S 191 and Notes 
— Remission of duty S 122 
— ^Removal of goods from warehouse 
Bond from remover S 107 
Entry and warehousing at port of destination 

gl08 

From one port to another S 106 
From one warehouse to another S 104 
Improper removal or allowing to remain beyond 
time S 118 
Noting removal S 120 
Transmission of account S 106 
—Removal of goods in respect*of which penalty incurred 

S192 
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— Buies for ascertaining that imported spirit is unfit 
for human consumption S 155 
—-Buies— Power of Chief Customs-authority to make 

S9 

— Buies, publication of S 204 
— Search, power to S 169 
— Search — Power to stop vessel S 171 
—Search, taking person before Magistrate or customs- 
officer S170 
—Search warrant S172 
—Seized things, how dealt with S 179 
— Seizure of things liable to consfisoation S 178 
—Shipment without entry outwards order S 136 
—Ship’s agent, when many act for master S 5 
— Short title S 1 

— Special pass for breaking bulk S 59 
— Stations for customs-officers to board and land S 17 
— Sunday or holiday, landing of goods on S72 
— Tariff-values, power to fix S 22 
—Things seized on suspicion S 180 
—Transhipment Oh XII 

Entry and warehousing of goods S 131 
Levy of fee S 133 

Power to permit without payment of duty S 128 

Power to prohibit Sl34 

Provisions and stores belonging to same owner 

S132 

Kules S 130 

Superintendence of S129 
— ^Vessel, defined S 3 

—Vessel returning to port, entering and landing of 
goods S 142 

— Warehouse, defined S3 
— Warehouse' keeper, responsibility of S 123 
— ^Warehousing 

Access of customs officer to private warehouse 

S97 

Access of owner S 99 

Customs' officer — Power to open packages S 98 

Eorwarding, goods to warehouse S 93 

'Goods how warehoused S 95 

Owner’s. power to deal with warehoused goods: S 100 

Payment of rent and warehouse dues S 101 

Period for which goods can remain in warehouse 

S103 

Eeoeipfe of goods at warehouse S 94 
Taking out of goods S 102 
Warhousing bond— Eemoval of goods S 109 
Warrant S 96 
— Warehousing bond S 92 
■ — Warehousing port, defined S 3 
— ^Warehousing ports, power to declare S 14 
— Water-borne goods 8s 77, 78 
—Weighing and measuring goods on board S 80 
—Wharfage-fees S 199 
—Wharves, goods to be shipped at Ss 73, 74 

SEAMAN 

—Beley ANT peovisions 

Merchant Seamen (Litigation) Act, 1946 
Merchant Shipping Act, 1923 
Workmen’s Compensation Act, 1923, S* 15 (Spe- 
cial provisions as to masters and seamen) 

SEARCH 

See : Criminal P. C., 1898, Ss. 51, 96, 101 to 103, 
105 

SEARCH WARRANT 

See : Criminal P. 0 , 1898, Sa. 94 to 99 
SECONDARY EVIDENCE 

Sm : Evidence Act, 1872, Sa, 65, 91 


SECRETARIES TO GOVERNMENT ACT, 1834 
— Power to exercise functions of Chief Secretary S 1 

SECUNDARABAD MARRIAGE VALIDATING 
ORDINANCE, 1945 
— Object of Pre 
— Short title S 1 

— Validation of irregular marriages S 2 
SECURITIES ACT, 1920 
— Berar bonds, renewal of S 11 
— Discharge Sa 17, 18 

Interest, discharge in respect of S 18A 
— Dissolution of company or co-operative society S i 
— Duplicate securities, issue of S 10 
—Endorsement on security B 5 and N 1 
— Government, defined S 2 
— Government security, defined S 2 
—Holding of securities by holders of public office S 6 
— ^Impreasion of signature S 9 
— Indemnity S21 
— ^Indian securities S 26 
—Indorser, liability of S 8 
— Inspection of documents S 22 
— Issue of converted securities S 15 

— Issue of securities, to rulers of states S 7 
— Joint or several payees S 4 
— Minor or lunatic, securities held by B 20 
— Notice of truat B 3 
— Object of Pre 
— Penalty S 23 

—Promissory notes, renewal of; S 12 andN 1; S 13 andN 1 
— Promissory notes, renewal of liability in respect of 
renewed notes S 16 andN 1 
— Renewal of securities S 14 
—Rules, power to make S 24 andN 1 
— Short title, extent and commencement S 1 
—Summary procedure on death of holder S 19 

SET-OFF 

See : Civil P. C., 1908, S. 49; 0.8 R.6; 0, 20 R.6; 
0. 21 B. 72 

SHAH JOG HUNDI 

See : Negotiable Inatruments Act, 1881, S. 5 
SHERIFFS’ FEES ACT, 1852 
—Escape of person, liability of sheriff S 8 
— Preamble Pre 

SHIPPING 

—Relevant provisions 
Bills of Lading Act, 1856 
Carriage of Goods by Sea Act, 1925 
Commercial Documents Evidence Act, 1939, S. 3 
Control of Shipping Act, 1947 
Dock Labourers Act, 1934 
Employment of Children Act, 1938 
Engineer’s Certificates Validation Act, 1894 
European Deserters Act, 1856, S. 1 (Liability of 
master of vessel) 

Explosives Act, 1884, S. 4 (Master defined) 
Foreigners Act, 1946, S. 6 (Obligation of masters 
of vessel) 

General Clauses Act, 1897, S. 3 (32) (Master 
defined); S. 3 (51) (Ship defined); S. 3 (56) 
(Vessel defined) ^ 

Government of India Act, 1935, 3. H5 (Ships re- 
gistered in United Kingdom) 

Inland Steam Vessels Act, 1917 
Lighthouse Act, 1927 
Merchant Seamen (Litigation) Act, 1946 
Merchant Shipping Act, 192B 
Obstruction in Fairways Act, 1881 
Port Haj Committees Act, 1932 
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SHIPPING — Relevant provisions (contd.) 

Ports Act, 1908 

Post Office Act, 1898, Sa. 40, 41, 42 (Ship letters); 
S. 65 {Penalty for master of ship failing to comply 
with provisions of S. 40 or 41) 

Registration of Ships Act, 1841 
Registration of Ships Act (1841) Amendment Act, 
1850 

SLAVERY ACT, 1843 

— Bar to dispossession of person on ground of owner’s 
slavery SSandNl 

—Enforcement of rights arising out of alleged property 
in person as slave S 2 
—Object of Pre 

— Penal offence against alleged slave S 4 
— Prohibition of sale of person or his labour: S 1 andN 1 
SMALL CAUSE COURT 

S&e : (1) Arbitration Act, 1940, S. 40 

(2) Civil P. C., 1908, Ss. 7, 8; 0. 20 R. 4 

(3) Merchant Shipping Act, 1923, S. 64 

(4) Presidency Small Cause Courts Act, 1882 

(5) Provincial Small Cause Courts Act, 1887 

SOCIETIES REGISTRATION ACT, 1860 
See also under REGISTRATION 
—Abatement of suit S 7 
— Applicability of S 20<andN 1 
— Alteration, extension or abridgment of purposes 

S 12 

— Annual list of managing body S 4 
— Certified copies S 19 
—Dissolution S13 

Receipt of profit by members S 14 
— Enforcement of judgment against society S 8 
—Governing body, defined S 16 
— ^Inspection of documents S 19 andN 1 
—Member, defined S 15 andN 1 
—Members guilty of offences S 11 
—Memorandum of association S 1 andN I 
Contents S 2 
— Object of Pre and N 1 
— Recovery of penalty accruing under bye-law 

S9andNl 

—Registration S 1; S 3 andN 1 
Consequences S6N2 

— Relationship between members inter se S 6N 3 
— Societies formed before Act— Registration of: Ss 17, 18 
— Suit against members S 10 
—Suit by or against society S 6 and Notes 
— Vesting of property S 5 

SOFT COKE CESS ACT, 1929 

— Accounts, keeping and auditing of S 6 

— Application of proceeds of cess S 5 

— Committee, defined S 2 

— Constitution of Soft Coke Cess Committee S 4 

— Duration S 8 

— Imposition of cess S 3 

— Object of Pre 

— Rules, power to make S 7 

—Short title Si 

—Soft coke, defined S 2 

—Surplus proceeds, disposal of S 9 

SOFT COKE CESS COMMITTEE (RECONSTI- 
TUTION AND INCORPORATION) ACT, 1939 
-Object of Pre 

— Reconstitution of Committee S 2 
— Short title, extent, commencement and duration S 1 
— Vesting of moneys S 3 


SOLDIERS (LITIGATION) ACT, 1925 
— Certificate not received, power of Court to proceed: S 3 
— Commeocement of SI 
— Court, defined S 2 
— Extension of Act to other persons S 14 
— Extent of SI 

— Indian soldier, defined S 2 
— Limitation, exclusion of time S 11 andN 1 
— Members of Indian State forces, applicability of Act 

S14A 

—Object of Pre audNl 

— Particulars to be given in plaint, application or 
appeal S 4 

— Postponement of proceedings S 7 andN 1 
— Power of Court to refer questions to prescribed 
authorities S 12 
— Proceedings, defined S 2 
— Rule* making power S 13 
— Serving under special conditions S 3 

Power to set aside decree or orders S 10 andNl 
— Short title S 1 

—Soldier on leave, postponement of proceedings S9 
— Unrepresented soldier — Notice to be given 

S 6 andNl 

— Unrepresented soldier, power of Collector to inter- 
vene S 5 

SPECIAL CRIMINAL COURTS (REPEAL) 
ORDINANCE. 1943 

— Confirmation and continuance of sentences 

S 3 and Notes 

— Indemnity S 5 
— Object of Pre and N 1 
— Pending cases, disposal of S 4 andN 1 
— Repeal of Ordinance 2 of 1942 S 2 
— Short title and commencement S 1 

SPECIAL MARRIAGE ACT, 1872 
— Adoption by father of person marrying S 26 
— Bigamy Ss 15, 16 
— Certificate of marriage S 13; Sch III 
— Conditions for celebration of marriage 

S 2 and Notes 

— Coparcenary, efiect of marriage on S 22 
— Declaration by bridegroom S 10; Sch II 
—Declaration by parties and witnesses S 10 andN 1 
— Divorce Act, applicability of S 17 and N 1 
— False statements — Penalty S 21 andN 1 
—Fees S 14 

— Issue of marriage, law applicable to S 18 
— Local extent of SI 

Marriage notice book, entry in S 5 

— Marriage Registrar S 3 

Notice of marriage S 4, Sch I 

— Object of Pre 

Objection to marriage S 6 

Procedure on receipt of S 7 
Unreasonable, power to fine S 9 
— Saving of marriages solemnized otherwise than under 
the Act S 19 

— Solemnization of marriage S 11 
Place of S 12 

— Succession, rights of whether affected S 23 

— Succession to parties married S 24 and N 1 
—Suit by objector S 7 
Certificate of suit S 8 

— Transmission of copies to Registrar-General S 13A 
— Validity of marriage S 2 and N 2, 4 

SPECIAL TRIBUNALS (SUPPLEMENTARY 
PROVISIONS) ACT, 1946. 

— Object of Pre 
— Repeal S 4 

— Sentences and orders of of special tribunals S 3 
— Special tribunal, defined S 2 
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SPECIFIC PERFORMANCE 

See s (1) Contract Act, 1872, S. 65 

(2) Court- fees Act, 1870, Sch. I, Art. 2 

(3) Sale of Goods Act, 19B0, S. 58 

(4) Specific Relief Act, 1877, Ss. 12 to 29 


SPECIFIC RELIEF ACT, 1877 
— Award, provisions applicable S 30 
— Adjectwe law PreN2 
— Cancellation of instruments S 39 and Notes 
Alienation by father S 41 N 3 
Alienation by guardian S 41 N 2 
Alienation by minor S 4iN 4 
Compensation, power to require S 41 and Notes 
Decree S39N8 
Limitation S39N10 
Partial S40andNl 
Suit for mere declaration S 39 N 5 
Who can sue S 89 N 2 to 4 
— Declaratory decree S 42 and Notes 
Amendment of plaint S 42 N 31 
Appointment of Receiver S 42 N 21 
Discretion of Court S 42 N 5 
Efiect of declaration S 43 and N 1 
Executability of decree S 42N 37 
Further relief S 42 andN 7 to 11 , 13, 27 
Injunction S42N19 
Joint possession S 42 N 18 / 

Jurisdiction ot Court S 42 N 29 
Legal character S 42 and N 2 
Limitation S42N30 
Person denying or interested to deny title 

S 42 andN 4 

Possession with defendant S 42 N 17 
Possession with plaintiff S 42 N 14 
Prayer for refund S 42N 25 
Right to property S 42 andN 3 
Setting aside transaction S 42 N 20 
Statutory rights S 42 N 12 
Trustee S 42 andN 5 
Valuation S 42 N 36 • 

— Enforcement of public duties Ch VIII 
Appeal from order S 48 
Application for S 46 
Corporation, order against S 45 N 9 
Costs S 49 

Execution of order S 48 
High Court, power of S 45 
Legal duty to do or forbear S 45 N 3 
Mandamus, bar to issue writ of S 50 
Order in alternative S 46 
Peremptory order S 47 
Rules, power to frame S 51 
-wEnglish law, based on Pre N 1 
—Immovable property, possession of S 8 andNl 
Appeal or revision S 9 N 16 
Constructive possession S 9 N 8 
Co'owuers S9N6 
Joint possession S 9 N 7 
Jurisdiction and powers of Court S 9N 17 
Landlord and tenant S 9 N 5 
Limitation S9N18 
Nature of possession S 9 N 3 
Parties to suit S 9 N 20 


Scope of enquiry S 9 N 13 
Suit by person dispossessed S 9 and Notes 
l^uit on title S 9N 12, 14 
Injunction 

i .Appbal S54N25 

Breach of obligation, injunction to prevent 


CoutHee S54N24 


S54N2to 11 


Discretion of Court S 54N 14 to 17 
Effect of S54N18 


SPECIFIC RELIEF ACT, IS77 ^ Injunction 
(conid.) 

Form of S54N22 
Mandatory B 55 and No^es 
Minor, against S 54 N 13 
Negative agreements to perform B 57 
Notice S 54 N 19 

Obligations arising from contracts B 54N 12 
Perpetual B 53 

Perpetual — When granted B 54 and Notes 
Proof S54N20 

Revenue Court, jurisdiction of B 54 N 23 
Stay of judicial proceedings S 56 andN 2 
Stay of proceedings in criminal matter 

B56 andN 5 

Temporary S 53 and Notes 
Temorary and perpetual S 52 andN I 
When refused S 56 and Notes 
— Jurisdiction of Court PreN 3 
— Local extent of SI andN 1 

— Movable property, liability of person in possession 
not as owner S 11 andNl 
— Object of Pre 
— Obligation, defined S 8 
— Penal law, specific relief for enforcing S 7 
— Power to order public servants and others to do cer- 
tain specific acts S 45 and No:es 
— Preventive relief S 6 

How granted S 52 andN 1 
— Receiver, appointment of S 44 
— Rectification of instruments Ch III 
Compromise decree S 31 N 2 
Laches S31N7 
Mutual mistake S 31 N 3 
Presumption as to intention S 32 
Principles S 83 andN 1 
Real intention of parties S 81 N 4 
Rectified instrument, specific enforcement of 

S34 andNl 

When instrument may be rectified 

S 31 and Notes 

— Rescission of contract S 35 and Notes 
Alternative prayer S 37 andN 1 
Mistake S 36 

Power to require party to do equity S 38 andN 1 
— Savings S 4 
— Settlement, defined S3 
— Settlement, specific performance of S 30 
— Short title S 1 

— Specific movable property, recovery of S 10 andN 1 
— Specific performance of contracts S 12 and Notes 
Against whom cannot be enforced S 28N1 
Against whom may be enforced S 27 and Notes 
Appellate Court, power of S 22 N 8 
Arbitration, contract to refer S 21 N 8 
CompenBatioD, power to award S 19 and Notes 
Contingent contract S 21 N 10 
Contract of loan S 12 N 2 
Contract to sell by person having no title 

S 25 and Notes 

Contracts not specifically enforceable 

S 21 and Notes 

Delay and laches S 22 N 5 
Discretion of Court to grant S12N3; 

S 22 and Notes 

Dismissal of suit, effect of S 29 
Independent part of contract S 16 andNl 
Liquidation of damages whether a bar 

S20 andNl 

Non-enforcement except with a variation 
^ S 26 andNl 

Part-performance of contract to lease 

S27A andNl 
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SPECIFIC RELIEF ACT, 1877- Specific perfor- 
mance of contracts (contd.) 

Part, specific performance of S li and Notes; 

S 15 and Notes 

Part, ^hen not allowed S 17 andN 1 
Personal bars to the relief S 24 and Notes 
Subject partially ceasing to exist S 13 
Transfer by part owner S 14N 4 
Vendor with imperfect title S 18 and Notes 
Who can obtain S 23 and Notes 
— Specific relief how given S 5 
— Trust, defined S 3 
— Trustee, defined S 3 

SPES SUCCESSIONIS 
See : T. P. Act, 1882, S. 6 
STAGE-CARRIAGES ACT, 1861 
— Adjudication of penalties S 15 
— Applicability of S 21 
— Detention in custody S 17 
—Exemption S 23 
— Extent of S 22 
— Ill-treating animals S9 
— Imprisonment S 18 
— Jurisdiction to try S 20 
— Licence S 2 
Charge for S 4 
Duration of S 4 
Particulars S 3 

Particulars to he painted Ss 5, 6 
Power to refuse S 3 
— Magistrate, defined S 21 
— Misconduct of drivers S 12 
— Object of Pre 

— Penalty for allowing carriage to be drawn by fewer 
animals S S 

—Penalty for contravention of S. 5 S 11 

— Penalty for letting for hire unlicenoed carriage S 7 

— Recovery of penalty Ss 13, 16, 19 

— Revocation of licence 10 

—Rules, power to make S 20A 

—Stage carriage, defined S 1 

— Sammons, issue of S 14 

STAMP ACT, 1899 
—Cognate provisions. 

Bar Councils Act, 1928, S. 8. {Stamp-duty for 
enrolment of advocate). 

Co-operative Societies Act, 1912, S. 28. (Exemp- 
tion). 

Court-fees Act, 1870, Sch. I, Art. 8. 

Elections Ofiences and Inquiries Act, 1920, S. 7. 
(Admissibility of documents not duly stamped). 
Land Acquisition Act, 1894, S. 51. (Exemption of 
award and agreement from stamp duty). 
Presidency-Towns Insolvency Act, 1909, S. 115. 
(Exemption from stamp or other duty). 
Promissory Notes (Stamp) Act, 1929. 

Reserve Bank of India Act, 1934, S. 29. (Exemp- 
tion of bank notes from duty), 

(Specified Instruments) Stamp Act, 1924. 

Trustee Act, 1866, S. 48. (Stamp duty on orders). 
Works of Defence Act, 1903, S. 40. (Award or 
agreement, exemption from stamp duty), 
—Accident and sickness insurance, policy A 47 
—Acknowledgment A 1 and Notes 
Evidence of debt A1N3 
Memorandum of purchase of goods A 1 N 8 
—Adhesive stamps 

Cancellation of S 12 and Notes 
Use of S 11 andN 1 

— Adjudioatbn as to proper stamp S 31 andN 1 
Cerfifioate by Collector S 32 andN 1 


STAMP ACT, 1899 (oontd.) 

— Administration 'bond A 2 
— Adoption-deed A3 andN X 
— Advocate, entry as A 30 andN 1 
— Affida vit A 4 and N 1 
— Agreement A 5 and Notes 
Attestation A 5 N 5 
Compromise petition A 5 N 1 1 
Contained in several letters A5N4 
Deposit of title deeds, relating to A5Ni4 
Promise to pay time barred debt A5N15 
Reference to arbitration A5NI0 
Sale of bill of exchange A 5 
Sale of goods, relating to A 4 andN 16 
Sale of share or security A 5 
Tender or loan to Government, relating to A 5 
— Agreement to lease A 35 andN 1 
— Allotment of shares, letter of A 36 and N 1 
— Annuity, valuation for duty S25andNl 
— Appointment in execution of a power A 7 and N 1 
— Appraisement or valuation A 8 and N 1 
— Apprenticeship* deed A 9 andN 1 
— Articles of Association A 10 andN 1 
Company not formed for profit A 10 
—Articles of Clerkship All 
— Attorney, entry as A 30 and N 1 
—Award A 12 and N 1 
— Bill of exchange A 13 and N 1 
Defined S 2 (2) and Notes 
Drawee S2(2, 3)N3 
Essentials of 8 2 (2, 3) N 1 
Foreign S 19 
Hundis S2{2, 3)N5 
Jokhmi hundis 8 2 (2, 3) N 7 
Letters of credit 8 2 (2, 3)N12 
Order for payment S 2 (2, 3)N9 to 11 
Payable on demand S 2 (3); S 2 (2, 3) N 13, 14 
Shah jog hundis S 2 (2, 8)N 6 
Unconditional order 8 2 (2, 3) N 2 
— Bill of lading A 14 and N 1 
Defined S 2 (4) and N 1 
— Bond A 15 and Nl 

Attested by witnesses 8 2 (5) andN 12 
Defined 8 2 (5) and Notes 
Exemptions A 15 
Indemnity note 8 2 (5)N7 
Valuation for stamp duty 8 2 (5)N 15 
— Bottomry Bond A 16 
— Bought and sold notes A 43 andN 1 
—Cancellation of instrument A 17 andNl 
— Certificate of sale A 18 andNl 
—Certificate or endorsement, validity of 

S48A (Beng.; Bihar; 0. P.; U. P.) 
— Certificate or other document evidencing right or 
title to share, scrip or stock A 19 
— Chargeable, meaning of S 2 (6) andNl 
—Charter-party A 20 
— Cheque, defined 8 2 (7) and N 1 
— Clearance list A 20 A (Bom.) 

— Collecting Government, defined 8 2 (12A) 

— Collector 

Defined 8 2 (q) 

Endorsement when duty has been paid 

S42 andNl 

— Commencement of 81 
— Composition-deed A 22 and N 1 
—Construction PreNB, 5 
— Conveyance A 23 and Notes 

Assignment of debt 8 2 (10) N 5 
1 Covenants 82 (10)N14 

\ Defined 8 2 (10) and Notes 

Family arrangement S2(10)N9 
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— .Copies, duty on S6A(Beng; Bihar; C- P.; Pui^., 


Copy or extract A 24 and Notes 

^Copy-right, assignment of A 23 


— Court*fee, saving as to S 77 

—Crown, instruments by or m favour of b 3 and N 13 

Customs’bond A 26 andN 1 

-Debenture A 27 and N1 

Eenewal of, allowance for b o5 
—Definitions S 2 
—Delegation of powers S76A 
—Delivery order A 28 
—Denoting duty S 16 

—Deposit of title-deeds, agreement relating to 

A6 and Notes 


—Distinct matters, instruments relating to 

S 5 and Notes 


—Divorce, instrument of A 29 andN 1 
—Dower, deed of A 58 

—Duly stamped, meaning of S 2 (11) andNl 

Duplicate, duty on S 6A (Beng.; Bihar; C, P.; Punj,; 

^ , D.P.):A25 andNl 

—Exchange of property A 3 1 and N 1 
—“Executed” meaning of S 2 (12) andN 1 
—Execution, meaning of S2 (12) andNl 
—Extent of Si andNl 
—Evasion of stamp duty Pre N 9 
—Further charge, instrument of A 32 andN 1 
—Fire-insurance policy A 47 
—Foreign instruments S 3 

Bill of exchange or promissory note S 19 
Time for stamping S 18 andN 1 


—Gift A 33 andNl 

—Impounding of instruments S 33 and Notes ^ 
Collector’s power to stamp S 40 andNl 
Objection by Court or officer suo motu S 33 N 7 
Person in charge of public office S 33N 3 
Eefund of penalty S 39 andN 1 
Bevision against order S 33 N 10 
Sending to Collector S 38 and N 1 

—Impressed stamp 

Defined S 2 (13) andNl 
Instrument how to be written S 13 andN 1 
—Increased duty in the province, instrument being 
chargeable to S19A (Beng ; Bihar; Bom.; C. P.; 

Mad.; Orissa; Punj,; Sind; U. P.) 
—Indemnity bond A 34 
—Inspection of hooks S73 

Instinment, defined S2 (14) andNl 

—Instrument not duly stamped 
Accident, by S 41 andNl 
Admission of improperly stamped instrument 

S 37 andNl 

Admitted in evidence, objection afterwards 

S 36 and Notes 

Cannot be acted upon S 35 andN 10 
Duly stamped S 35 N 2 to 5 
Inadmissible in evidence S 35 andN 8 to 10 
Payment of duty and penalty S 35 andN 18 to 21 
Eegistration S35N16 
Stamp objection— Dhty of Court S 35N 6 
Suit' on orig^al consideration S 3 5 N 12 
— Instrutneut reserving interest S 2 3 and N 1 
—Instruments chargeable with duty S 3 and Notes 
— InstruniOT’ia uoming within several description 

S 6 andNl 

— ^In^wments written contrary to Ss, 13 and 14 

S15 andNl 

i— lnte]cpretation of fiscal statutes Pre N 2 


— Lease A 35 and Notes 

Agreement to lease S 2 (16) N 2 

Counter part of lease S 2 (16) N 21 

Defined S 2 (16) and Notes 

Document varying terms of lease B 2 (16)N1& 

Entry in book S 2 (16) N 8 

Ijara S2(16)N18 

Kabuliyat S2(16)N17 

Lease and licence B 2 (16) N 3 

Lease and sale S2 (16)N4 

Lease and usufructuary mortgage S 2 (16) N 5 

Lease by auction B 2 (16) N 12 

Marupattam B2(16)N22 

Sub-lease S 2 (16) Nil 

Under-lease or sub-lease A 35 

Letter of cover A 47 

—Letter of credit A 37 

—Letter of hypothecation accompanying bill of ex- 
change A 40 

—Liability to pay duty B 29 andN 1 

Licence, letter of A 38 

Life insurance policy A 47 

Local authority, loan by S 8 

—Loss of instrument sent to Collector S 46 
—Marketable security 

Defined S2 (16A) andNl 
Mortgage of S 23A 
Valuation for duty S 21 

Memorandum of Association A 39 

Mode of payment of duty S 10 

I Misused stamps, allowance for S 52 andN I 

—Mortgage deed 

Compromise decree S2(17)N19 

Deed of further charge S 2 (17) N 14 

Defined S 2 (17) and Notes 

Future property S2(17)N13 --- 

Kanom S2(17)N16 

Mortgage by deposit of title-deeds S 2 (17)N4 
Several instruments used in single transaction S 4 
Stamp duty A 40 and Notes 

Mortgage of crop A 41 andN 1 

— Notarial Act A 42 

—Note of protest by master of ship A 44 
—Note or memorandum sent by broker or agent 

A43 andNl 

—Object of Pre and Notes 

Objection relating to stamp Pre N 4 

— OSencea Oh VII 

Breach of rules relating to sale of stamps 

S 69 andNl 

Failure to cancel adhesive stamp S 63 
Failure to draw up full number of bills or policies 

B67 

Jurisdiction of Magistrates S 71 
Not making out policy or making one not duly 
stamped S 66 

Omission to comply with provisions of S. 27 

S64 andNl 

Penalty for executing instrument not duly stamped 

S 62 and Notes 

Place of trial S 72 
Post dating bills S 68 and N 1 
Befusal to give receipt S 65 andN 1 
— One instrument on same stamp S 14 and Notes 

—Paper, defined S 2 (18) 

— Partition 

Deed of release S 2 (15) Nil 

Division of status S 2 (15) N 6 

Duty payable A 45 and Notes 

Final order of civil Court S 2 (15)N15 

Final order of Eevenue-authority S 2 (15) N 14 

Instrument of partition S 2 (16) and Notes 
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List of properties allotted S2 (15)N9 
Partnership S2 (15}N10 
— Partnership A 46 and Nl 
— Pawn or pledge, agreement relating to 

A 6 and Notes 

Pawn or pledge of goods A 6 and N 3 
— Policy of insurance A 47 and N1 
Defined S 2 (19) andN 1 

— Policy of sea-insurance, defined S2 (20) andNl 
— Power-of-attorney 

Defined S2 ^21) andNl 
Duty payable A 48 and Notes 
— Promissory note A 49 andNl 

Agreement and promissory note S 2 (22) N 5 
Defined S 2 (22) and Notes 
Foreign S 19 

Eequest for loan S 2 (22) N 8 
Specification of payee S 2 (22) Nil 
Suit on original consideration S35N 12, 19 
Undertaking to pay S 2 (22) N 1 
— Prosecution for offence, payment of penalty if bars 

B 43 andNl 

— Prosecution, institution and conduct of 

S70 andNl 

— Protest by master of ship A 51 
— Protest of Bill or Note A 50 
— Proxy A 52 andNl 
— Beceipt A 53 and Notes 
Gash memo S 2 (23) N 13 
Defined S 2 (23) and Notes 
Entry in book S 2 (23) N 10 
Obligation to give S 30 andN 1 
Unstamped S34^ 

— Beconveyanoe of mortgaged property A 54 andNl 
— Becovery of duty or penalty S 48 
— Becovery of duty or penalty by person paying 

S44 andNl 

—Eeduction, remission or compounding of duty 

S 9 and N 1 

— Eeferenee to Chief Controlling Be venue -authority 

S56 andNl 

Power to call for particulars S 58 
—Eeferenee to High Court S 57 andN 1 
Power to call for particulars S 58 
Procedure in disposing of case S 59 andN 1 
Statement of case by Court S 60 
— Befund, mode of S 53 
— Befund of penalty or excess duty S 45 and N 1 
— Be- insurance policy A 47 
— Release A 55 and N 1 
— Benewal of debentures, allowance for S 55 
— Respondentia Bond A 56 and N1 
— Retrospective operation PreNl 
— Revision S 61 and Notes 
— Revocation of settlement A 58 
— Rules, power to make S 75 
Publication of rules S 76 
— Sale of stamps — Power to make rules relating to 

S74 

—Sale— Several instruments used in single transaction 

S 4 andNl 

— Scope Pre N6 
— Sea-policy A 47 andNl 

Contract of insurance S 7 and N 1 
Duration S 7 
Policy for time S 7 
Policy on voyage S 7 
Validity S 7 andNl 
— Security bond A57 and Notes 
—Settlement S 2 (24) and N 1 ; A 58 and N 1 

Several instruments used in single transaction S 4 


— Share cer tifica fee A 1 9 
— Share warrant A 59 

— Ship, instrument of transfer relating to S3 
— Shipping order A 60 
— Short title S 1 

— Spoiled stamps, allowance for S 49 and N 1 
Limitation for application S 50 
Printed forms not required by corporation SSI 
— Stamps not required for use, allowance for S 54 
—Sufficiency of stamp— Presumption Pre N 10 
— Surrender of lease A 61 and Nl 
— Time for stamping S 17 andNl 
Foreign instruments Ss 18, 19 
— Transfer A 62 and Notes 
— Transfer by endorsement A 62 
— Transfer in consideration of debt or subject to future 
payment S 24 andNl 
— Translations of Act S 78 
— Trust, declaration of A 64 andNl 
— Trust, revocation of A 64 

— Unstamped bill of exchange or promissory note^ 
payer, power to stamp S47 
— .Vakil, entry as A 30 andNl 
— Valuation for duty 

Annuity S25 andNl 

Conversion of amount expressed in foreign cur- 
rencies B 20 

Direction as to duty in case of certain conveyance® 

S28 andNl 

Pacts affecting duty, setting forth in instrument 

527 andNl 

Instrument reserving interest S 23 andN 1 
Statement of rate of exchange or average price 

Stocks and marketable securities S21 
Transfer in consideration of debt or subjees to 
future payment S 24 andNl 
Value of subject-matter indeterminate 

528 andNl 

— Warrant for goods A 65 

(SPECIFIED INSTRUMENTS) STAMP ACT, 
1924 

— Application of certain provisions of Stamp Act, 1899 

8B 

—Instrument, defined S 2 
— Object of Pre 
— Short title and extent S 1 

STANDARDS OF WEIGHT ACT, 1939 

Sea also : Weights and Measures of Capacity Act, 
1871. 

— Extent and commencement of Si 
— Object of Pre 
— Repeal S 6 
— Rules S 5 

— Sets of standard weights S 4 
—Short title S 1 

— Standard weights S3 

— Unit weight S2 

STATE PRISONERS ACT, 1850 
— Warrant of commitment — ESeet of Si 
— Warrant of commitment — Persons to whom may be 
addressed S 1 

STATE PRISONERS ACT, 1858 
Object of Pre 

— Persons to whom warrants may be addressed S 3 
— Removal of State prisoners from one Provinee to 
another S 5 
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STATE PRISONERS (DETENTION OF LUNA- 
TICS) ORDINANCE, 1941 
—Object of Pre 

—Power to receive and detain in asylum S 2 
— Short title, extent and commencement S 1 

STATES (PROTECTION) ACT, 1934 
—Conspiracy to overawe the administration of State 

S3 

—Object of Pre 

— Penalty for disobedience of order under S. 5 S 6 

Power to issue directions prohibiting certain acts 

S5 

—Power to prohibit assemblies S 4 

— Press (Emergency Powers) Act, applicability of S3 

—Sanction for prosecution S 7 

—Short title, extent and commencement S 1 

STATES (PROTECTION AGAINST DIS- 
AFFECTION) ACT, 1922 

—Book, defined S 2 | 

— Bringing into hatred or contempt or exciting dis* i 
affection against Prince S 3 
— Disaffection, defined S 2 
— 'Document, defined S 2 
— Forfeiture of publications S 4 
— Jurisdiction to try offence S 5 
— Newspaper, defined S 2 
— Object of Fra 
— Short title and extent S 1 

STATUTORY ARBITRATIONS 
See : Arbitration Act, 1940, S. 46, 
SUBROGATION 

See i T. P. Act, 1882, Ss. 76, 92, 101, 
SUBSTITUTED SECURITY 

See : T. P. Act, 1882, Ss. 71 to 73. 
SUBSTITUTED SERVICE 

See : Civil P. C., 1908, 0. 5, R, 20. 

SUCCESSION 
—Relevant provisions 

Administrator-General’s Act, 1913, S. 55 (Succes- 
sion Act not to affect Administrator* General), 

Air Force Act, 1932, S. 127 (Disposal of certain 
property without production of probate). 

Army Act, 1911, S. 115 (Disposal of certain pro- 
perty without production of probate), 

Caste Disabilities Removal Act, 1850. 

Charitable Endowments Act, 1890, S. 3 (Treasurer 
—Perpetual succession). 

OourHees Act, 1870, Soh. I, Art. 12 (Court-fee on 
succession certificate). 

Cutohi Memons Act, 1938. 

Hindu Disposition of Property Act, 1916. 

Hindu Gains of Learning Act, 1930, 

Hindu Inheritance (Removal of Disabilities) Act, 
1928. 

Hindu Law of Inheritance (Amendment) Act, 1929. 
Hindu Widow’s Remarriage Act, 1866. 

Hindu Women’s Bight to Property Act, 1937, 
Legal Representaltives’ Suits Act, 1855. 

Married Womm’s Property Act, 1874, Ss. 7 and 10 
Mortgaged Estates Administration Act, 1855. 

Yeidcles Act, 1939, S. 102 (Effect of death 
on certain causes of action). 

Mnshm Personal Law (Shariat) Application Act, 
1937, S. 2 (Application of personal law to 
Musliins). 

Bpoial Marriage Act, 1872, S. 24 (Succession to 
* parties married). 
l&coesBion Act, 1925. 


SUCCESSION ACT, 1925 
— Abatement of legacies— General legacies 

S331 andNl 

— Ademption of legacies 

Ademption, meaning of S 152 andN 1 
Change in thing bequeathed by operation of law 

S 163 andNl 

Change in thing bequeathed without knowledge oc 
sanction of testator S 164 and N 1 
Demonstrative legacy B 153 andNl 
Order of payment S 157 

Receipt of valuable bequeathed by testator or re- 
presentative S 162 

Removal of thing bequeathed S 161 andN 1 
Replacement of stock bequeathed S 165 
Sale of stock bequeathed S 166 andN 1 
Specific bequest of goods at particular place — 
Removal of goods S 160 andN 1 
Specific bequest of right to receive from third party 

S154 andNl 

Stock bequeathed not existing S 158 andNl 
Stock bequeathed partly existing S 159 
Testator receiving part of fund specifically 
bequeathed S 155; S 156 
— Administration bond S291 and Notes 
Assignment of S 292 andNl 
— Administration limited to suit S 251 andN 1 
— Administration pendente lite S 247 andNl 
— Administrator 

Assent to legacy — See : Assent to legacy by executor 
or administrator. 

Commission or agency charges S 309 
Defined S2 (a) 

Duties of — See : Duties of executor or adminis- 
trator. 

Liability of— See 1 Liability of executor or adminis- 
trator. 

Powers of — See : Powers of executor or adminis- 
trator. 

Property passing by survivorship S 211 
Purchase of deceased’s property S 310 andN 1 
Representative of deceased S 211 
Several — Death of one S 312 andN 1 
Several— Powers by, when exercisable 

S 311 andN 1 

— Alteration or revocation of grant 
Application for S 263 N 2 to 4 
J5ona fide payment before revocation 

S297 andNl 

Discovery of codicil S 262 

Errors, rectification of S 261 and N 1 

Forum S263N6 

Just cause S 263 and Notes 

Limitation S263N14 

Powers of Court S 263 N 15 

Review S263N16 

Suit for S263N5 

Surrender of revoked probate or letters S 296 
—Appeal from orders S 299 and Notes 
Court-fee S299N9 
Discretionary orders . S299N5 
Non-appealable orders S 299 N 4 
Parties S299N6 
Privy Council, appeal to S299N7 
—Applicability of S 1 N 1 

—Assent to legacy by executor or administrator 
Conditional assent S 334 
Effect of S 336 andNl 
Legacy to himself S 335 andN 1 
Necessary to complete title S 332 andN 1 
Specific legacy S 333 and N 1 
—Attesting witness, bequest to S 67 andN I 
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SUCCESSION ACT, 1925 (contd,) 

— Beqijest 

Absolute with direction for application or enjoy- 
ment in particular manner S 138 andNl 
Absolute with restriction on enjoyment for benefit 
of legatee S 139 andN 1 
Alternative, bequest in S 96 andNl 
Annuities, bequest of — See : Bequest of annuities. 
Bequest of fund for certain purposes some of which 
cannot be fulfilled S 140 
Bequest of things described in general terms 

S171 

Bequest to “heirs” etc., without qualifying terras 

S 93 and Notes 

Bequest to person for benefit of another, death of 
person S 110 

Bequest without words of limitation 

S 95 and Notes 

Child, bequest to, death of child before testator 

S109 andNl 

Child entitled to portion, bequest to S 178 and N 1 
Class, bequest to S 111 andN 1 
Class, bequest to— Bequest void with regard to 
some persons S 115 andNl 
Direction for accumulation of income 

S117 andNl 

Doctrine of cypres, applicability of S118N4 
Executor, bequest to S 141 and Notes 
Implied gift to objects of power in default of ap- 
pointment S 92 and N 1 
Interest or produce of fund, bequest of 

S 172 andNl 

Lapsed share, when goes as undisposed of 

S108 andNl 

Eeliglous or charitable uses, bequest to 

S 118 and Notes 

Bepresentatives of particular person, bequest to 

S94 

Subsequent provision for legatee, effect on bequest 

S179 andNl 

Uncertain, void S 89 N 1 to 3 
Vesting of legacy S 104 and N 1 
When lapses S 105 andN 1 
Whole interest, when passes S 95 and Notes 
— Bequest of annuities 

Abatement of annuity S 175 andN 1 
Annuity for life S 173 andNl 
Gift of annuity and residuary gift S 176 
Option of legatee S 174 andN 1 
— Bequest to class of persons under general description 

S98 andNl 

— Bequest to person and a class S 97 andNl 
— Caveat S 284 and Notes 
— Civil P. C., applicability to proceedings 

S 268 andNl 

— Codicil, defined S 2 (b) andNl 

— Oouditional bequest 

Bequest over on happening or not happening un- 
certaih event S 13 1 and N I 
Bequest to persons surviving at some period — ■ 
Exact period not specified S 125 and N 1 
Bequest with condition of defeasance clause 

S134 andNl; S 135 

Condition precedent — Substantial compliance 

S128 andNl 

Condition subsequent — Performance of act render- 
ed impossible S 136 andN 1 
Illegal or immoral condition S 127 and N 1 
Impossible condition S 126 andN 1 
No time fixed for happening of uncertain event 

S 124 and Notes 

Performance of an act by legatee S 136 andNl; 

S137 andNl 


SUCCESSION ACT, 1925 — Conditional bequest 
( contd,) 

Prior bequest failing in manner not contemplated 
by testator S 129 andN 1; S 130 andN 1 
Strict fulfilment of condition subsequent 

S 132 and Notes 

Transfer to residuary legatee S 344 
— Consanguinity Part IV 

Application of Part IV S 23 
Collateral S 26 
Lineal S 25 

Meaning of S 24 andN 1 « 

Mode ot computing degrees S 28 
Persons similarly related S 27 
— Consolidating Act Pra 
— .Construction S 1 N 3 
— Definitions S 2 and Notes 
— Demonstrative legacies 
Defined S 150 andNl 
Payment of S 329 andNl 
Specific legacy to be paid first S 151 
— Distribution of assets S 360 andNl 
— District Judge 

Defined S 2 (bb) andN 2 

District Delegates, appointment of S 265 andNl 
District Delegate — Contentious proceedings 

S 286 andNl; S 288 andNl 
District Delegate — Grant of probate by 

S 272 andN 1 

District Delegate — Transfer of proceedings S 287 
Grant of probate or letters of administration 


S270 andNl 

Jurisdiction to grant or revoke probate, etc. 

S 264 andN 1 

Power to order production of testamentary papers 

S267 andNl 

Powers of S 266 and N 1 

Protection of property, power to interfere for 

S269-andNl 


— Domicile Part II 


Absence of proof of any other domicile 

S19 andNl 


Application of Part II S 4 and Notes 
Brahmo S 4 N 2 
Buddhist S4N3 


Domicile of origin, continuance of S 9 andNl 
Hindu S4N1 
Illegitimate’’ child S 8 
Indian Christian S 4 N 5 

Law regulating succession to movable and immov- 
able property S 5 andN 1 
Marriage of woman, effect of S 15 andN 1 
Minor, domicile of S 14 

Moveable property, only one domicile S 6 andN 1 
Person of legitimate birth S 7 andN 1 
Persons married under Special Marriage Act 

S4N6 

Sikh S4N4 
Wife’s domicile S 16 
— Duties of executor ot administrator 

Abatement of general legacies S 327 and N 1 
Application of moveable property for payment of 
debts S 324 andNl 
Collection of debts S319 andNl 
Debts, payment of S 323 andNl 
Expenses for obtaining probate or letters 

S 321 andNl 

Funeral expenses, payment of S 320 and N 1 
Funeral of deceased, as to S 316 and N 1 
Inventory and account S 317 and Notes; S 318 
Non-abatement of specific legacies S 328 andNl 
Payment- of debts before legacies S 325 andNl 
Payment of legacies without indemnity 

S 326 and N I 
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TOnCAIi INDEX 


9106 

SUCCESSION ACT, 1925 — Duties of executor or 
administrator f conidj 

Wages, payment of S 322 and K 1 
—Election S 180 andN 1 

Acceptance of benefit S 187 andX 1 
Bequest for person’s benefit 8 183 and K 1 
Devolution of interest relinquished by owner 

S181 andNl 

Different capacities S 185 and N 1 

Exception 8 186 

Indirect benefit S 184 

Person under disability S 190 and N 1 

Presumption as to knowledge or waiver of inquiry 

S188 andXl 

Testator’s belief as to ownership 8 182 andN 1 
Time for S 189 
—Executor 

Assent to legacy — See : Assent to legacy by exe- 
cutor or administrator 
Bequest to S 141 andN 1 
Commission or agency charges S 309 
Defined 8 2(c) andN 3 

Duties of — See : Duties of executor or administrator 
L’ability of— iSee : Liability of executor or adminis- 
trator 

Powers of— See : Powers of executor or adminis- 
trator 

Probate necessary 8 213 and Notes 
Procedure on renunciation 8 231 andN 1 
Property passing by survivorship 8 211 
Purchase of deceased’s property S 310 andN 1 
Renunciation of executorship 8 230 and Notes 
Representative of deceased 8 211 and Notes 
Retraction of renunciation 8 230 N4 
Several— Death of one S 226 andN 1 , 

8 312 andNl 

Several — Minority of some, grant of probate 

8245 

Several — Powers by whom exercisable 

8 311 andNl 

Vesting in S211N1 

Executor of his own wrong 8 303 and N 1 

Liability of 8 304 and Notes 
■ — Exemption from operation of S3 and N 1 
— ^Gift in contemplation of death S 191 andNl 
— Grant of probate or letters of administration 

^ Part IX 

Administration, to whom may be granted 

S 218 and Notes, S 219 andNl 
Administration with copy of will annexed 

8 228 andNl 

Application for — Gonclusiveness of S 275 
Application of Part IX S 217 andN 1 
Association of individuals, letters to S 236 andN 1 
Codicil discovered after grant of probate 

S 225 andNl 

Company, grant of letters to S 236 and N 1 
Creditor, grant to 8 218 N 10 
Discretion of Court S 218N6 
Efiect of letters of administration S 220 andN 1 
Executor, probate granted to S 222 and Notes 
Grant of administration where executor has not 
renounced 8 229 andNl 
Grant of effects unadministered S 258 andNl; 

S 260 andNl 

Rules governing S 259 and N 1 

Grants of the rest of property S 257 andN 1 
Grant where there is no executor, residuary legatee 
or his representative 8 234 and N 1 
Grants with exception g 255 and N 1; 

, -8 256 andNl 

Intermediate acta of administrator vS 221 andNl 
Joint Hindu family property S 218 K 5 


SUCCESSION ACT, 1925 — Grant of probate or 
letters of administration (coyitd.) 

Legatee, letters of administration to S 235 andN 1 
Minor, grant of letters to S 236 andN 1 
Original will, filing of S 294 andN 1 
Person not ordinarily entitled to grant 

8 254 andN I 

Person of unsound mind, grant of letters to 

8 236 andN 1 

Portion of estate, administration of 8 218 N 4 
Power to refuse letters of administration 

S 298 andNl 

Probate, to whom cannot be granted 

S 223 andNl 

(,iuestion of title S218N8 
Representative of residuary legatee, grant to 

8 233 andNl 

HeB judicata S 218 N 9 

Rival claimants 8 218 N 7 

Seal of Court S 289 andN 1, S 290 andN 1 

Several executors 8 224 andNl 

Time for 8 293 

To whom cannot be granted S 236 andNl 
Universal or residuary legatee, giant to 

8 232 andNl 

Wrong Court, application to 8 271 andNl 
— Grants for special purpose 

Collection and preservation of property 8 253 
Grant for becoming paity to suit against executor 
or administrator 8 252 

Limited authority for particular purpose 8 249 
Property held as trustee 8 250 and N 1 
Purpose specified in will, grant limited to 

S 248 andNl 

— Guardian — Testamentary guardian S 60 andN 1 
— High Court 

Concurrent jurisdiction with District Judge 

8 300 andNl 

General or special directions 8 302 andNl 
Removal ot executor or administrator 

S 301 andNl 

— Hindu female, bequest to S 95N 3- 
— Immovable property in British India, law regulating 
succession 8 5 andNl 
; — Indian Christian 
! Defined 8 2(d) andN 4 
Domicile S4N5 
Intestate succession S 29 N 2 
— Insane person — New domicile, acquisition by S 18 
— Intestate succession Part V 
Application of Part V S 29 
Brother and sister Ss 43 to 47 
Buddhist S 29 N 1 

Children’s advancement whether brought into 
hotchpot 8 49 andN 1 
Devolution of property S 32 andN 1 
Father 8 42 andNl 
Hindus S29N4 
Indian Christians 8 29N2 
Jews S29N3 

Lineal descendants — Rules of distribution 

Ss 36 to 40 

Mother Ss 43 to 46 
Parsis S 31 

Property passing by 8 30 andN 1 
Relatives, equal distribution between 8 48 
Rules for distribution where there are no lineal 
descendants Ss 41 to 48 
Widow 8 33 andNl; S 33A andNl 
Widow, absence of 8 34 
Widow and kindred S 33 andN 1 
Widow and lineal descendants 8 33 andN 1; 

8 33 A andNl 

Widower, rights of 8 35 and N 1 
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SUCCESSION ACT, 1925 (contd.) 

— Investment — Minor legatee S 348 
— Investment and conversion, time and manner of 

S 347 andNl 

— Investment of general legacy to be paid at future 
time S 342 

— In7eatment of residue bequeathed for life 

S 345 andNl; S 346 

— Investment of sum bequeathed S 341 andN 1 
— Investment when annuity is given S 343 andNl 
— Joinii legacy 

Death of legatee before testator S 106 andNl 
Distinct shares S 107 andNl 
— Letters of administration 

Couelusiveness of S 273 and Notes 
ESect of grant on previous certificate S215 
Grantee alone can sue or act as representative 

S 216 andNl 

Necessity of S 212 andN 1; S 213 and Notes 
Petition for— See : Petition for letters of adminis- 
tration. 

Production of, for recovery of debt or execution of 
decree S 214 and Notes 
— Liability of executor or administrator 

Devastation, liability for S 368 and Notes 
Neglect to get in part of property S 369 andN 1 
— Limited grant 

Administration till production of will S 240 
Attorney of absent executor, grant to 

S241 andNl 

Attorney of absent person, grant to 

S242 andNl; S 243 andNl 
Minority of some of executors S 243 
Minor or lunatic, administration for use or benefit 
of S 246 andNl 

Probate of contents of lost or destroyed will 

S238 andNl 

Probate of copy or draft of lost will S 237 andNl 
Probate of copy where original exists S 239 
When executor or residuary legatee is minor 

S 244 andNl 

—Marriage Part III 

Efiect of, on interests and powers of person 

S20 andNl 

Person domiciled and one not domiciled in British 
India, marriage between S21 andNl 
Bevocation of will by 8 69 andN 1 
— Minor 

Defined S 2 (e) andN 5 
Domicile of S 14 

Minor legatee-investment of legacy S 348 
New domicile, acquisition of S 17 
Settlement of property of, in contemplation of mar- 
riage S 22 

—Moveable property, law regulating succession 

S5 andNl 

—New domicile 

Acquisition of S 10 andN 1 

Continuance of S 13 

Insane person, acquisition by S 18 

Minor, acquisition by S 17 

Besidence as representative of foreign Government 

S12 

Special mode of acquiring S 11 andN 1 
— Onerous bequest S 122 andN I 

Separate and independent bequest S 123 andN 1 
— Parsis 

Absence of widow or lineal descendant 

S55 andNl 

Equal distribution among relatives S 56 
Female intestate S 52 and N 1 
Intestate succession S 31 


SUCCESSION ACT, 1925 -Parsis (contd,) 

Intestate succession, general principles 

S50 andNl 

Male intestate S 51 

Predeceased child leaving lineal descendants 

S53 andNl 

Widow and no lineal descendants S 54 andNl 
— Payment and apportionment of annuity 

Ss 338 to 340 

— Payment of liabilities 

Completion of testator’s title to thing bequeathed 
—Cost of S 168 

Land-revenue or other periodical payments S 169 
Pledge or incumbrance, legatee’s liability to pay 

S 167 andNl 

Stock bequeathed — Payment of call S 170 
— Payment or delivery of legacy S 337 and N 1 
— Petition for letters of administration S 278 andN 1 
Caveat S 284 and Notes 
Citation S 283 

Contentious cases, procedure S 295 and Notes 
False averment or declalation S 282 
Notice to caveator S 285 
Particulars S2?9andNl 
Powers of District Judge S 283 and Notes 
Signature and verifi.oat>on S 280 and N I 
—Petition for probate S 276 andN 1 
Caveat S 284 and Notes 
Citation S 283 

False averments or declaration S 282 
Notice to caveator S 285 
Particulars S 279 andN 1 
Powers of District Judge S 283 and Notes 
Procedure in contentious cases S 295 and Notes 
Signature and verification S 280 andN 1 
Translation of will S 277 andN 1 
Verification by witness S 281 andN 1 
— Powers of executor or administrator 

Administrator during minority S 814 
Administrator of eSeets unadministered S313 
Causa of action surviving deceased 

S 306 and Notes 

General powers of administration S 308 andNl 
Married executrix or administratrix S 315 
Power to dispose of property S 307 and Notes 
Eight to sue 8 305 andN 1 
— Prior and subsequent bequests 

Manner of failure of prior bequest 

S129 andN 1;S 130 andNl 
Prior bequest void under S 113 or S. 114 S 116 
Ulterior bequest invalid S 133 andN 1 
Ulterior bequest — Strict fulfilment of condition 

S 132 and Notes 

— Privileged will S 65 and N 1 
Execution, mode of S 66 
Oral or in writing S 66 
Bevocation of S72 
— Probate 

Assignees of debt S 214N5 
Gonclusiveness of S 273 and Notes 
Debt, meaning of S214 andN7, 8 
Defined S 2 (1) andN 6 
Efieot of B 227 and Notes 
^ ESect of grant on previous certificate S 215 
Grantee alone can sue or act as representative 

S216 andNl 

Hindu will S213N2 

Mortgage debt, suit to recover B214N4 

Muhammadan will S 213 

Necessary to establish right as executor 

S 213 and Notes 

Person claiming by survivorship S 214 N 3 
Person claiming on succession S 214N2 
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SUCCESSION ACT, 1925 -Probate 


Production of, for recovery of debt or execution of 
decree S 2U and Notes 

Suit, probate after institution of S 213 N 6 
Unprobated wills, use of S 213 N 5 
Value of S213N4 
—.Produce and interest of legacy 

Arrears of annuity, interest on S 354 
General legacy, interest 

S 351 and Notes; S 3o2 andNl 


Legatee’s title to S 349 and N 1 
Bate of interest S 353 andN 1 
Besiduary legatee S 350 
Sum invested for annuity b 355 anaN 1 

Protection of property of deceased Part VII 

Aggrieved party suit by S 208 andN 1 

Application for S 1 92 and N 1 

Bar of proceedings S 206 and N 1 

Curator — Accounts by Ss 202, 203 

Curator — Allowance to apparent owners S 201 

Curator — Appointment of S 195 andNl 

Curator — Court of Wards as S 207 

Curator — Institution and defence of suits 

S 200 andNl 


Curator — Powers of Sa 196, 197 
Curator — Public curators S 210 
Curator — Bemune ration B 198 
Curator — Security by S 198 
Curator — Several S 204 
Effect of decision S 209 and N I 
Inquiry by District Judge S 193 andN 1 
Land-revenue paying estate S 199 
Limitation for application S 205 andNl 
Procedure S 194 and N 1 
—Province, defined S 2 (g) 

— Refund of legacy 

Contingent legacy S 368 
Creditor when may call for S 361 and N 1 
Legatee whether can call for S 362 
Limit to S 364 

Paid under Court’s order S 356 
Paid voluntarily S357 
Refund by each legatee S 359 
Unsatisfied legatee S 363 
Without interest S 365 
—Besiduary legatee 

Constitution of S 102 and N 1 
Payment of surplus to S 366 andN 1 
Property, entitled to S 103 andN 1 

Retrospective efieot S 1 N 2 

— Revocation of grant 

See Succession Act — Alteration or revocation of 
grant 

— Savings S 391 
—Scope SlNl 
—Short title S 1 
—Specific legacy 

Assent to by executor or administrator 

S333 andNl 


Bequest of stock S 144 
Bequest to two persons in succession S 147 
Certain sum, bequest of S 143 
Deficiency of assets S 149 
Defined S 142 andN 1 
Enumerated articles S 146 and N 1 
Money legacy S 145 
Non-abatement o! S 328 andN 1 
Rateable abatement of S 330 andN 1 
Sale of property S 148 andN 1 
. — ^Succession certificate 

Amendment of S 378 and N 1 
Appeal S 384 and Notes 
Application for S 372 and N 1 


SUCCESSION ACT, 1925 — Succession certificate 

(contd ) 

Certificate under Bombay Regulation VlII of 1827 

S390 

Contents of S 374 andNl 
Court* fee S 379 andNl 
Court having jurisdiction to grant 

S371 andNl, S 388 andNl 

Effect of 

S 381 and Notes; S 382 and N 1; S 387 and N 1 
Efiect on previous grant b 383 andN 1 
Extension of B 376 andN 1 
Eorm of S 377 
Local extent of S 380 
Payments in good faith B 386 
Procedure B 373 and Notes 
Restriction on grant of B 370 and Notes 
Revocation of S 383 and N 1 
Security, meaning of B 370 andN2 
Security from grantee S375 andNl 
Surrender of S 389 


— Testamentary guardian S 60 andN 1 
— Testamentary succession Part VI 
Applicability of Part VI S 57 
— Transfer of assets from British India B 367 
— Transmission of certificates of grant S 274 
— Unborn person, bequest to S57N3 
— Vesting of legacies 

Bequest to members of class attaining particular 
age S 121 andNl 

Legacy contingent upon specified uncertain event 

S 120 and Notes 

Payment or possession postponed S 119 and Notes 
— Void bequests 

Person not in existence at testator’s death 

S112 and Notes; S 113 andNl 
Rule against perpetuity, bequest offending 

S 114 and Notes 

—Will 


Ambiguous— Extrinsic evidence 

S80 andNl; S 81 andNl 
Alteration of S 62 and Notes 
Applicability of Act S 57 and Notes 
Attestation of S 63 andN 6 to 11 
Attesting witness, bequest to S 67 and N 1 
Burden of proof S 61N 8 
Cancellation, suit for S 62N 3 
Capacity to make S 59 and Notes 
Construction 

Construction of terms S 99 and N 1 
Description of property S 90 and N 1 
Erroneous particulars S 78 and N 1 ; S 79 andN 1 
General words S 83 andN 1 
Inconsistent clauses S 88 and N 1 
Intention giving effect to S 87 and N 1 
Meaning of clause S 82 andN 1 
Power of appointment executed by general be- 
quest S 91 andN 1 
Principles S74N1,3 
Rejection of part S 85 andN 1 
Supplying words S 77 and N 1 
Technical words S 74 N 2 
Two bequests to one person S 101 and N 1 
Two meanings possible S 84 andNl 
W ords expressing relationship S 100 and N 1 
Words repeated in different parts S 86 andNl 
Deaf, dumb or blind person, will by S 59 
Defined S2(h)andN7 
Execution of S 63 and N 1 to 5 
Brand, coercion or importunity, effect of 

S 61 and Notes 

Hindu, Buddhist, Sikh or Jain, will by 

S57 and Notes; S 58 
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SUCCESSION ACT, 1925 -Will (contd.) 

Incorporation of document by reference in 

S64 andNl 

Insane person, will by S 59 andN 4 
Intoxication S 59 and N 5 
Lost or destroyed S 62 N 2 
Married woman, will by S 59 
Muhammadan will S58 
Object, misnomer or misdescription of 

S 76 andNl 

Object of, inquiry as to S 75 andN 1 
Obliteration, interlineation or alteration in 

S 71 andNl 

Privileged will— See : Privileged will 
Revival of S 73 and N 1 
Revocation— Burden of proof S 70 N 8 
Revocation by marriage S 69 and N 1 
Revocation — Mode of S70 and Notes 
Revocation of S 62 and Notes 
Subject of, inquiry as to S 75 and N 1 
Undue influence S 61 andN 4 to 7 
Void for uncertainty S 89 and Notes 
Witness when not disqualified S 68 
Wording of S 74 

SUCCESSION CERTIFICATE 
See : Succession Act, 1925 

SUGAR-CANE ACT, 1934 
— Appointment of manager S 20 (Punj.) 

— Oommencement of SI 

— Construction and extension of factory S 2A (Punj.) 
— Controlled area, defined S 2 
— Declaration of controlled areas S 3 
— Declaration of reserved area S 3B (Punj.) 
—Definitions S2 

— Estimate of cane required S 3A (Punj.) 

— Exemption of factories S 8 
—Extent of Si 
—Factory, defined S 2 
— Fixing of prices S 3 
— Licenses for crushing cane S 2B (Punj.) 

— Object of Pre andN 1 
—Penalties S5;S3E (Punj.) 

— Previous publication of notification S 4 
— Purchase of cane in reserved area S 3D iPunj.) 

— Rules, power to make S 7 and Notes 
— Sanction for prosecution S 6 
— Short title S 1 
— Sugar, defined S 2 
— Survey of reserved area S 3C (Punj.) 

SUGAR INDUSTRY (PROTECTION) ACT, 1932 
— Object of Pre andN 1 
— Power to increase duty S 4 
— Rules as to returns S 5 
— Rules as to notices of prices S 6 
— Short title S 1 
. — Statutory inquiry S 3 

SUGAR (TEMPORARY EXCISE DUTY) ACT, 
1947 

— Continuance of excise duty levied S 2 
— ESeot of levy S 3 
— Extent of SI 
— Object of Pre 
— Short title SI 

SUITS VALUATION ACT, 1887 
— Accounts, suit for S 8 N 8 
— Administration, suit for S8N9 
— Adoption, suit to establish or set aside S 8N23 
— Appeal — Forum S 8 N 30 
— Claim suit S 8 N 2 1 


SUITS VALUATION ACT, 1887 (contd ) 

— Commencement of S 2 
— Declaration and consequential relief, suit for 

S8 N5, 6 

— Decree in excess of pecuniary jurisdiction S8N28 
— Extent of S 2 

— Extent and commencement of Part II S 7 
— Foreclosure, suit for S 8N 15 
— High Court, power to determine value of certain suits 

S 9 andNl 

—Injunction, suit for S8N7 
— Interpleader suit S 8N 27 
— Mortgage suit S 8 N 16 
—Object of Pre 

—Objection to jurisdiction S 11 and Notes 

Appellate Court, power to raise suo motu S IIN 6 
Procedure SUN 7 
Res judicata SUNS 

— Over- valuation or under- valuation S 11 andN 2 
Disposal of suit prejudicially afiected S 11 andN 5 
— Partition, suit for S 8N4 
— Pending proceedings S 12 
— Possession, suit for S 8 N 10 to 12 
— Pre-emption, suit for S 8N 13 
— Redemption, suit for S 8N 14 
— Repeal of S. 14 of Madras Civil Courts Act, 1873 

S 6 andN 1 

— Restitution of conjugal rights, suit for S 8N 20 
— Set'OJS, jurisdiction as to S 8N29 
— Setting aside decree and execution sale, suit for 

S8N22 

—Specific performance, suit for S 8N 17 

—Suit for declaration by Hindu reversioner S8N18 

—Suit to avoid instrument S 8N24 

— Suit to enforce registration S 8 N 25 

—Title S 1 

— Valuation for court-fees and jurisdiction, same 

S 8 and Notes 

— Value of land for purposes of jurisdiction 

S3 andNl 

Making and enforcement of rules S 5 
—Value of relief relating to land S 4 and N 1 

SUMMONS 

8se: Civil P.0.,1908, Ss. 27 to 29; 132; 0 5; 0.16 
Hr 5 10 10 and 14, 

— Service of 

See ; (1) Civil P, C., 190S, 0. 5, 0. 29, R, 2; O. 30, 
R 3 

(2) Criminal P. C., 1898, Ss. 68 to 74 
—Summons case — See : Criminal P. C , 1898, S» 4 (v) 
— Trial of summons case — See : Criminal P. C., 1838, 
Chap XX 

SUPER-TAX 

See : Income-tax Act, 1922, Ss. 23 (4), 34 

SUPREME COURTS’ OFFICERS TRADING 
ACT, 1848 

—Exemption in case of advocates, attorneys, etc. S 2 
— Holding unpaid ofiSce S 3 
—Object of Pre 
—Penalty S 4 

—Prohibition against accepting gifts S 1 
—Prohibition against carrying on dealings S 1 
— Prohibition against holding certain offices S 1 

SURETY 

See : (1) Civil P. C., 1908, Ss. 54, 145 

(2) Contract Act, 1872, Ss. 128 to 147 

(3) Criminal P. C., 1898, Ss. 118, 126, 514 

STEP-IN-AID 

See : Limitation Act, 1908, Art. 182 
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STOLEN PROPERTY 

See : Paaal Code, 1860, Ss. 410 to iU 

TARIFF ACT, 1934 

—Additional import duty on bounty-fed articles S 8 
— Oommenoement of SI 
— Duration of protective duties S 11 
—Extent of SI 

—Imports and exports by land, duties S 5 
— Levy of duties S 2 and Sch. 

Where standard rate and preferential rate are 
specified S 3 
— Object of Pre 

— Power to alter protective duties S 4 
— Power to cancel notifications S 12 
—Power to modify or remit certain duties S 11 
— Salt, opium and spirit, protected by certificate S 6 
—Short title S 1 

— Special import duty on sugar S 9 
TAXATION ON INCOME 
—Relevant provisions 

Business Profits Tax Act, 1947 
Excess Profits Tax Act, 1940 
Finance Acta 

Government Trading Taxation Act, 1926 
Income-tax Act, 1922 
Professions-tax Limitation Act, 1941 
Taxation on Income (Investigation Commission) 
Act, 1947 

War Gratuities (Income-tax Exemption) Ordinance, 
1945 

TAXATION ON INCOME (INVESTIGATION 
COMMISSION) ACT, 1947 
— Bar of jurisdiction S 9 
— Commencement of Si 
— Composition of commission S 4 
— Constitution and functions of commission S 3 
— Extent of SI 
—Object of Pre 
— Powers of comm'ssion S 6 
— Procedure of commission S 7 
— Reference for investigation S 5 

— Be-opening of assessment proceedings S 8 
—Rules, povter to make SlO 
—Short title S 1 

—Taxation on income, defined S 2 

TEA CESS ACT, 1903 

— Accounts and audit S 6 

—Application of proceeds of cess S 5 

—Board, defined S 2 

—Collector, defined S 2 

— Disposal of surplus sale proceeds SlO 

— Durat on of Act S 9 

— Duty on export S ‘3 

— Extent of Si 

—Object of Pre 

— Rules, power to make S 7 

—Short title S 1 

—Tea cess, defined S2 

— Tea Market Expansion Board * S 4 

TEA CONTROL ACT, 1938 


— Bar of jurisdiction 

S24 

— Commencement of 

B1 

— Committee, defined 

S2 

— Gustoms-Colleetor 

S 2 

— Definitions S 2 


— Duratlon.of B 1 


— Export S 2 


— Export allotment 

B13 


—Export licence S 15 andN 1 
Grant of S16 


TEA CONTROL ACT, 1938 (contd,) 

— Export of tea, control over Ss 11, 12 

Prohibition of export without licence or permit 

S19 

— Export of tea seed S 12 
— Export quota and crop basis S 14 
— Extension of tea cultivation 
Control of H 26 
Grant of permission Ss 28, 29 
Limitation to S 27 
— Extent of SI 
— False return, penalty for S 34 
— Illicit cultivation, penalty for S 36 
— Illicit export, penalty for S 33 
— Indian export allotment, defined S 2 
— Indian States, tea produced in S 25 
— Indian Tea Licensing Committee, constitution of S3 
Account of export quota S 18 
Accounts and audit S 8 
Additional members S 5A 
Appeal against S31 
By-laws H 6 
Chairman S5A 
Control over S 7 and N 1 
Dissolution of S 9 

Evidence of ownership, power to require S 21 
Executive officer S 5 
Fees S 22 

Power to call for returns and to inspect S 32 

Returns, power to call for S 20 andN 1 

Rules S 10 

Sub* committee S 5 

Vacancies S 4 

—Jurisdiction to try ofiences S 38 
— Object of Pre 

— Obstructing inspection, penalty for S 35 
— Owner, defined S2 

— Removal of tea planted without permission S 37 
— Rules, power to make S 23 
— Savings S 39 
—Short title S 1 
— Special export licence S 17 
— Standard export figure, defined S 2 
— Suspension of operation of Act S 40 
— Tea, defined S 2 
— Tea nurseries S 30 
— Tea seed, defined S 2 

TEA DISTRICTS EMIGRANT LABOUR ACT, 
1932 

— Adult, defined S 2 (d) 

— Assistance, defined S 2 (g) 

— Assistant emigrant, defined S 2 (f) 

— Children, recruitment of S 32 
— Civil Court — Bar of jurisdiction S 40 
— Commencement of Si 
— Controlled emigration areas 

Assisted emigrant, forwarding to Assam S 19 
Cancellation of licences S 24 
Forwarding of recruits S 18 
Inspection of depots, vessels and vehicles S 22 
Licence to local forwarding agents S 17 
Maintenance of depots along routes S 20 
Power to declare S 16 
Rules, power to make S 21 and N 1 
Want of proper arrangements S 23 
—Controller S 3 

Magistrates and medical officers, exercise of powers 
by S36 
Powers of S 4 

Power to enforce provisions of Ss. 33 and 34 S 35 
— Definitions S 2 
—Deputy Controller S 3 
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TEA DISTRICTS EMIGRANT LABOUR ACT, , 
1932 (contd.) 

— Emigrant labourer, defined S 2 (h) 

— Emigrant labour cess S 5 
Rules for collection S 6 
— ^Employing interest, defined S 2 (j) 

— Extension of scope of S 38 
— Extent of Si 

—Family, defined S 2 (i) 

— Illicit abetment of emigration, penalty for S 25 
— Illicit recruitment, penalty for S 31 
— .Improperly recruited person, po?7er to return S34 
— Labourer, defined S 2 (e) 

— .Object of Pre 

— Recruiting Province, defined S 2 (c) 

— Repatriation after three years S 7 
— Repatriation in certain circumstances S 10 
— Repatriation of the family of deceased S 9 
— Repatriation on dismissal S 8 
— Repatriation — Employer’s duty S 13 
— Repatriation — Incidents of S 12 
— Repatriation — Postponement, waiver or forfeiture of 
right S 14: 

— Repatriation— Power of controller S 15 
— Repatriation — Power of Criminal Court to order S 11 
— Restricted recruiting areas 

Cancellation and suspension of licence S 29 
Garden-sardar — Oanoallation of certificate 8 30 

Garden-aardars, certificate to 8 28 
Lioenca to recruiters S 27 
Power to declare S 26 
— Rules, power to make S 37 
— Saving of acts done in good faith S 39 
— Short title S 1 

— Sick persons, power to detain and return 8 33 
— Tea district, defined 8 2 (a) 

— Tea estate, defined 8 2(b) 

TELEGRAPH ACT, 1885 

See also: Wireless TELEGBAPHr act, 1933 
— Additional police, power to employ 8 33 
— Attempt to commit offenoss 8 32 
— Breach of conditions of license 8 20A 
— Bribery S 31 
— Commencement of 81 
— Crown, liability for loss or damage S 9 
— Damaging or tampering with telegraphs S 25 
— Definitions S 3 

— Dispute as to amount or apportionment of compensa- 
tion 8 16 and N 1 

—Dispute between telegraph authority and local autho- 
rity 8 15 

— Exclusive privilege of Central Government 8 4 
— Exercise of legal right likely to damage or interfere 
with line 8 19 A 

— Exercise of powers conferred by 8. 10 816 andNl 

— Extent of 81 

— Fabricated message, sending of 8 29 
— Injury to or interference with telegraph line or post 

S25A 

— Interception of messages 8 5 
— Intrusion or trespass, penalty for 8 23 
— Licensee, conferring powers on S 19B 
— Local authority, defined S 3 (7) 

— Message, defined 8 3 (3) 

— Opposing establishment of telegraph 8 22 
— Penalty — General 8 29 A 

— Possession of licensed telegraghs, power to take 8 5 
—Post, defined 8 3 (5) 

— Power to alter position of pipes or drains S 14 
— Power to grant licences 8 4 
— Presidency towns— Application of Act 8 34 
— Railway company, telegraph on land of 8 6 
— -Removal of trees 8 18 and N 1 


INDEX 

TELEGRAPH ACT, 1885 fconid.J 

— Retaining message delivered by mistake 8 80 
— Revocation of licences 8 8 

— Rules for conduct of telegraphs S 7 
— Short title 81 
. — Telegraph, defined S 3 (1) 

— Telegraph authority, defined 8 3 (6) 

— Telegraph line, defined 8 3 (4) 

— Telegraph lines and posts 

Lines and posts placed prior to Act S 19 
Power of local authority to impose conditions 

812 

Power of local authority to require removal or 
alteration 8 13 

Power to enter property for repair or removal of 

Sll 

Power to place and maintain S 10 andK 1 
Removal or alteration of 8 17 andN 1 
— Telegraph officer 

Alteration or secreting of message 8 26 
Defined S3 (2) 

Fraudulently sending message without payment 

8 27 

Misconduct 8 28 

Unlawfully intercepting or disclosing message 

8 26 

— Unauthorised telegraph 8 20 andN 1 
Using of 8 21 

—Unlawfully attemnting to learn contents of messages 

824 

TEMPORARY INJUNCTION 

See : Civil P. 0 , 1908, S. 94; 0. 39, Rr. 1 to 5 
TENDER 

See ; (1) Coinage Act, 1906, S. 13 

(2) Contract Act, 1872, 8 38 

(3) Reserve Bank of India Act, 1934, 8. 26 

(4) Transfer of Property Act, 1882, 8. 84 

TERMINATION OF WAR (DEFINITION) 
ORDINANCE, 1946 

— Declaration of date of termination S 2 
— Object of Pre 

— Short title, extent and commencement 8 1 
TERRITORIAL ARMY ACT, 1948 
— -Army Act, applicability S 9 
— Constitution of territorial army S 3 
— Discharge 8 8 
— Enrolled, defined 8 2 
— Jurisdiction to try offences Sll 
— Liability for military service 8 7 
— Non-commissioned officer, defined 8 2 
— Object of Pre 
— Officer, defined 8 2 
— Officers S o' 

— Personnel 8 4 

— Persons deemed to be part of regular forces 8 13 
— Persons eligible for enrolment S 6 
— Presumptions as to certain documents 8 12 
— Regular forces, defined 8 2 
— Repeal 8 15 
— .Rules, power to make 8 14 
— Short title, extent and application 8 1 
— Summary trial and punishment S 10 

TERRITORIAL WATERS JURISDICTION 
ACT. 1878 (41 & 42 Viet, c. 73) 

—Definitions 8 7 
— Foreign ship, defined S 7 
—Governor, defined S 7 
— Jurisdiction of Admiral 8 2 
i — darisdiction of the Admiral, defined S 7 



9112 


TOPICAL I^IDEX 


TERRITORIAL WATERS JURISDICTION ACT, 
1878 (contd.) 

— Jurisdiction to try S 3 
—Object of Pre 
—Offence, defined S 7 
—Piracy, saving as to S 6 
—Procedure S 4 
—Saving as to jurisdiction S 5 
—Ship, defined S 7 
—Short title S 1 

— Territorial Waters of Her Majesty’s dominion, defined 

S 7 

—United Kingdom, defined S 7 
THEFT 

Bee : Penal Code, 1860, Ss. 378 to 382 
TIMBER 

Bee ; Forest Act, 1927, Chaps. VI, VII 
TOLLS ACT, 1851 
— Application of proceeds S 8 
—Assistance by police officers S 5 
—Exemption from payment S 4 
— Exhibition of table of tolls and penalties S 7 
—Extent of S lA 

—Lease of levy of tolls Ss 2, 3 (C P) 

—Levy of tolls S 2 
—Penalty for ofiences S 6 
—Recovery of tolls S 3 

—Rules, power of Provincial Government S 9 (Mad) 
TOLLS ACT, 1864 
—Extension of Act of 1851 S3 
— Collectors of tolls — Power of, to compound S 2 

TOLLS ACT, 1888 
—Object of Pre 

—Punjab, levy of tolls in Ss 1, 2 
—Saving S 4 

— Validation of past levy S 3 

TOLLS (ARMY AND AIR FORCE) ACT, 1901 

—Authorised followers defined S 2 

—Carriage, defined S 2 

— Commencement of vS 1 

— Compensation S 6 

— Exemption from tolls S 3 

—Extent of S 1 

—Ferry, defined S 2 

—His Majesty’s Regular Forces, defined S 2 
— ^Horse, defined S 2 

— Indian Reserve Forces, defined S 2 
— Irregular corps, defined S 2 
— Landing place, defined S 2 
— Object of Pre 
— Penalty S 5 

— Public anthority, defined S 2 
— Rules S 7 
— Short title S 1 
— ^Tolls, defined S 2 
— ^Vessels transporting troops S 4 

TRADE AND COMMERCE 
—Relevant provisions 

Agricultural Produce (Grading and Marking) Act 
1937 ’ 

Coal Grading Board Act, 1925 
Coconut Committee Act, 1944 
Coffee Market Expansion Act, 1942 
Cotton Cess Act, 1923 
Cotton Cloth Act, 1918 
Cotton Industry (Statistics) Act, 1926 
Cotton Transport Act, 1923 

Eichauge Begulation Act, 1947 


TRADE AND COMMERCE-Relevant provisions 

(contd.) 

Imports and Exports (Control) Act, 1947 
Industrial Statistics Act, 1942 
Khaddar (Name Protection) Act, 1934 
Merchandise Marks Act, 1889 
Oilseeds Committee Act, 1946 
Rubber (Production and Marketing) Act, 1947 
Trade with the Enemy (Continuance of Eraer* 
gency Provisions) Act, 1947 

TRADE MARK 
—Relevant provisions 

Geneva Convention Implementing Act, 1936 
Khaddar (Name Protection) Act, 1934 
Merchandise Marks Act, 1889 
Trade Marks Act, 1940 

TRADE MARKS ACT, 1940 

— Adaptation of entries to amended or substituted 
classification of goods S 49 
— Agents S 80 

— Alteration of registered trade mark S 48 
— Appeals S 76 andN 1 
— Application for registration S 14 
— Application of other law S 3 
— Assignment of trade mark a 28 andN 1 
Application to register title S 35 
Associated trade mark S 34 
Certification trade mark S 34 
Registered S 29 andNl 
Restrictions on Ss 31, 32 
Unregistered S 30 
When takes effect S 33 
— Associated trade marks S 12 
— Associated trade marks, defined S 2 
— Branch of trade marks registry S 4A 
— Certificate of validity S 78 
— Certification trade mark S 2 

Application for registration S 53 
Cancellation or variation of registration S 59» 
Consideration of application S 54 
Costs S 60 

Determination of mark S 52 
Final, decision of Central Government S 61 
Infringement of S 58 
Opposition to registration S 55 
Person in whose name cannot be registered S 5i 
Provisions applicable S 50 
Regulations governing S 56 
Eight conferred by registration S 57 
— Commencement of SI 
—Crown, applicability of the Act S 82 
—Definitions S 2 and Notes 
—Distinctiveness required S 6 and N 1,2 
—District Court, defined S 2 
—Effect of registration S 21 and Notes 
—English law, applicability of PreNl 
— Extent of Si 

— Falsely representing trade mark as registered S 68 
— Falsification of entries in register S 67 
—Fees S 81 
— High Court 
Defined S 2 

Power to make rules S 77 

—Identical or similar trade mark, registration of S 10 
— loiposition of limitations on ground of non-user S 37 
Indian States, reciprocal arrangements S 82A 
—Infringement of trade mark S 21 N 2 
Acquiescence and delay S21N8 
Action for S21N3 
Criminal remedy S 2 N 9 
Functions of Court S 21 N5 
Injunction and damages S 21 Nfi 
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TRADE MARKS ACT, 1940 — Infringement of 
trade mark (contd,) 

Onus of proof S 21N7 

Registered user, power to take proceedings S 40 
Similarity and deception S 21 N 4 
Suit for — Jurisdiction S 73 
When not deemed to be infringed S 22 
— Jointly owned trade marks S 17 
— Limitation as to colour S 7 
■ — Limitations, defined S 2 
— Mark, defined S 2 and N 1 
— Object of Pre 
— Officer, defined S 2 (f) 

— Opposition to registration S 15 
• — Option ’’to apply to High Court or Registrar S 72 
■ — Particular goods, registration of S 5 andNl 
—Passing off action S 20 N 2, 3 
— Permitced use, defined S 2 

— Power to prescribe procedure for deposit of trade 
marks S 85 

— Procedure before Central Government S 71 
— Proceedings at patent office and Bombay Registry | 

S86 

— Prohibition as to registration S 8 
— Proof of use S 44 
— Proposed use of trade mark S 36 
— Protection of trade marks PreN 2 
— Reciprocal arrangements with other Governments 

S 83 

— Register of trade marks S 4 and N 1 
Certified copies S 75 
Correction of S 47 ‘ 

Power to cancel, vary or rectify S 46 
— Registered, defined S 2 
— Registered trade mark, defined S 2 
— Registered users S 39 

Application for registration as S 41 
Assignment or transmission of right S 43 
Cancellation of registration S 42 
Defined S 2 

Power to take proceedings against infringement 

S40 

— Registrar 

Costs of S 74A 
Procedure before S70 
Eight to appear and to bs heard S 74 
— Registration of trade mark S 16 
Defensive registration S 38 
Duration and renewal of S 18 
Efiect of — Bona fide user S 26 
Efiect of -Prima facie evidence Ss 23, 24 
Effect of Words used as name or description S 27 

Registration of trade mark as a series S 11 

—Registration subject to disclaimer S 13 

Removal from register, efieot of S 19 

Removal from register on ground of non -user 

S 37 andNl 

Royal Arms and State emblem, restraint on use of 

S69 

Rules, power of Central Government to make S 84 

Saving of vested rights S 25 

Separate registration of whole and part of trade rnark 

—Short title S 1 
— Textile goods S 62 

Advisory committee S 6G 
Restrictions on registration S 64 
— Trade mark, defined S 2 andls[2 
. — Trade usage, consideration of S 79 
— Transmission, defined S 2 
— Tribunal, defined S 2 

— Unregistered trade mark, action for infringement 

S 20 and Rotes 

— Use of names of chemical elements S 9 andR 1 
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TRADE MARKS ACT, 1940 (contd.) 

— Use of trade mark for export trade S 45 
— Use when form of trade connection changes S 45 

TRADE UNION 
—Relevant provisions 

Industrial Disputes Act, 1947 
Industrial Employment (Standing Orders) Actj 
1946, S, 2 (h) 

Societies Registration Act, 1860 
Trade Unions Act, 1926 

TRADE UNIONS ACT, 1926 
— Amalgamation of trade unions S24 
Efieet of S 26 
Notice of S 25 

— Application for fresh recognition S 28H 
— Appropriate Government 
Defined S 2 (a) 

Modification of definition S 28A 
— Certificate of registration S 9 
Cancellation of S 10 
— Cognizance of offences S 33 
— Commencement of SI 

— Conditions for recognition by order of a labour Court- 

S2SD 

— Criminal conspiracy in trade dispute S 17 andN 1 
— Definitions S 2 andNl 

—Employer, defined S 2 (b) 

— Employers, unfair practices by S 28K 
— Enforcebility of agreements S 19 
— Executive, defined S 2 (c) 

— Extent of Si 

— False information, penalty for supplying S 32 
— Industry, defined S 2 (d) 

— Labour Court 

Application for recognition S 28P 
Appointment, constitution, powers and procedure 

S28B 

Defined S 2 (e) 

— Minor, right to be a member S 21 
— Object of Pre 
— Recognised trade union 
Defined S 2 (h) 

Return by S 28U 
Unfair practices by S 2SJ 
— Recognition by agreement S 28C 
—Registered office S 12 
— Registered office, defined S 2 (i) 

— Registered trade union S 2 (j) 

Bar of suit or legal proceedings S 18 and R 1 
i Change of name S 23 
' Change of name — ESect of S 26 
Change of name— Notice of S 25 
Dissolution of S 27 

General funds, objects for which may be spent: S 15 
Incorporation of S 13 andNl 
, Inspection of books of S 20 
Officers S 22 

Separate fund for political purposes S 16 
— Registrar 

Appointment of S3 
Defined S 2 (k) 

— Registration S 8 andNl 

Alteration of name, power to require S 7 
Appeal S 11 andN I 
Application for S 5 
Further particulars, power to call S 7 
Mode of S 4 

Provisions requisite in rule S 6 
— Regulations, power to make S 29 
—Regulations, publication of S 30 
—Returns S 28 
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—Returns, failure to submit S 31 

Rights of recognized trade unions S 2SE 

—Short title S 1 
—Strike, defined S*2 fl) 

—Trade dispute, defined S 2 (m) 

—Trade union, defined S 2 (n) 

—Unfair practices Ss 28J, 28K 
— Unfair practices, penalty for S 32 A 
—Withdrawal of recognition S 28G 

TRADE WITH THE ENEMY (CONTINUANCE 
OF EMERGENCY PROVISIONS) ACT, 1947 
—Commencement of Si 
-Continuance of emergency provisions S 2 
—Delegation of power S 4 
—Extent of Si 

—Protection for action taken under rules S 6 
— Rules inconsistent with other enactments S 3 
—Savings as to orders S 5 
—Short title S 1 

TRAMWAYS ACT, 1886 

S63 also : Railways Act, 1890, S. 146 
— Account by lessee S 18 
— Agreement as to repair of roadway S 13 
—Application of local funds for tramways S 45 
— Carriage, defined S 3 (9) 

—Carriage of dangerous or offensive goods S 16 
—Cessation of powers given by order S 10 
— Cessation of powers of promoter or lessee S 19 
— CiAjle, defined S 3 (4) 

— Collector, defined S 3 (14) 

—Commencement of Si 

—Construction —Consent of local or road authority 

So 

— Construction — Contents of order authorising S 7 
— Construction — Farther order S 8 
— Construction — Joint work by local authorities S 9 
— Construction, order authorising S 4 
— Construction — Procedure foe making order autho- 
rising S 6 

— Construction — Prohibition of S 47 
— Dangerous or offensive goods, penalty for taking or 
sending S 32 
— Definitions S 3 
— District Court, defined S 3 (13) 

— District Magistrate, defined S 3 (12) 

— Differences between local authority and lessee, settle- 
ment of S 35 

— Differences between promoters and local authority, 
settlement of S 35 

— Exemption from municipal taxation S 44 
— Exercise of powers by Government S50 
— Existing tramways S 46 

— ^Failure to comply with act or order, penalty S 27 
— Failure to give or giving false account, penalty for 

S33 

— Government, defined B 3 (16) 

— Grant of licenses to third parties S 17 
— Insolvency of promoter S21 
— Inspection of tramway before opening S 12 
— Interfering with tramway S 29 
— Lease by local authority S 23 
— Lessee, defined S3 (11) 

— Local authority, defined S 3 (1) 

— Local extent of S 2 

—Mode of formation of tramway S 11 

— Object of Pre 

—Order, defined S 3 (6) 

— Penalty for improper use S 30 
— Penalty for obstructing promoter S 28 


TRAMWAYS ACT, 1886 

—Power over roads traversed by tramway S 40 
— Powers of road-authority on cessation of powers of 
promoters S 20 
— Promoter, defined S 3 (7) 

—Promoter, right of use of S 39 
— Prosecution under other laws, saving of S 34 
— Purchase of undertaking by local authority S 22 
— Recovery of moneys from promoters and lessees S 36 
— Regulation of road traffic S41 
—Responsibility for injuries S42 
—Rights of promoter S 14 
— Right of public S14 
— Road, defined S 3 (2) 

— Road-authority, defined S 3 (3) 

— Rules, penalty for breach S 25 
— Rules, power to make S 24 
— Rules, procedure for making and publishing S 26 
^Short title S 1 
—Toll, defined S 3 (10) 

— Toll, evading payment, penalty for 8 31 and N I 
— Tolls leviable by promoter or lessee H 15 
— Tolls, recovery from licensees 8 37 
— Tolls, recovery from passengers H 38 

— Tramway, defined S 3 (5) 

— Transfer of control S 48 
—Undertaking, defined S 3 (3) 

— Want of funds 8 43 

TRAMWAYS ACT, 1902 
— Application of Railway Companies Act B 2 
—Extent of SI 
— Object of Pre 
— Short title B 1 

TRf SNFER OF PROPERTY 
—Relevant provisions 

Cantonments Act, 1924, S. 287 (Applicability of 
Ss. 54, 59, 107 and 123, T. P. Act) 

Conveyance of Land Act, 1854 
Crown Grants Act, 1895, S. 2 (Applicability of 
T. P. Act to Crown grants) 

Hindu Disposition of Property Act, 1916 
Insurance Act, 1938, S. 121 (Amendment of S. 130, 
T. P. Act) 

Merchant Shipping Act, 1923, S. 62 (Assignment 
or sale of wages) 

Mesne Profits and Improvements Act, 1855, S. 1 
[ (Bona fide payment of rents and profits.) 

Provident Funds Act, 1925, S. 3 (Assignment or 
charge on compulsory deposit) 

I Transfer of Property Act, 1882 

Trustees’ and Mortgagees’ Powers Act, 1866. 
TRASFER OF PROPERTY ACT, 1882 
I — Accession to leasehold property S 108 Cl (d)N 1 
—Accession to mortgaged properly B 63 and Notes; 

S70 andNl 

Accretions to land S 63K 2 
Buildings S63N3 
Consent of mortgagor S 63 N 10 
Costs of acquisition S 63 N 9 
— Actionable claim 

Beneficial interest in moveable property S 3 N 23 
Conditional and contingent debt B 3 N 26 
' Debts S3N21 

Decretal debts S3N22 
Defined S 3 andN 20 to 26- 
Form of assignment S 130 N 9 to 12 
Mortgaged debt 134 andN 1 
Mortgage debt, transfer of S 130 N 15 
Negotiable instruments S 137 and Notes 
Prohibition against buying S 136 andNl 
Transfer of S 130 and Notes 
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TRANSFER OF PROPERTY ACT, 1882 - Ac- 
tionable claim (contd.) 

Transfer of — Notice S 131 andNl 
Transfer of — Warranty of solvency of debtor; S 133 
Transferee, liability of S 132 andN 1 
Transferee, rights of S 130 andN 21 
—-Agricultural lease S 117 and Notes 
Agricultural purposes S 117 N 2 
Plow made S 117 N 3 
Transfer of interest by lessee S 108 (j) N 9 
—Anomalous mortgage 

Combination of simple and usufructuary mortgages 

S98N4 

Defined S 58 andN 37 
liladarawara S 98 N 8 
Eanom S 98N6 
Peruarthum S98N7 
Rights and liabilities S 98 and Notes 
- — Applicability of S 2 and Notes 
— Apportionment S 36 and Notes 

Annuities S 36 N 5 

Apportionment- of benefit of obligation: S 37 andN 1 
Dividends S36N6 
Periodical payments S 36N7 
Rents S36N4 

— Attached to the earth, defined S 3 andN 6 to 8 
— Attestation 

Defined S 3 andN 9 to 18 
Form of S 3N15 
Onus of proof S3N14 
Party as witness S 3 N 16 
Scribe as witness S3N17 
— Attested, defined S 3 andN 9 to 18 
—Buyer, rights and liabilities S 55 and Notes 
Duty to pay or tender price S 55 andN 12 
Duty to pay public charges S -55 andN 14 
Rents and profits, right to S 55N 10 
Rights of S 55 andN 16, 17 
— Cessation of interest — Validity of condition 

B 32 and Notes 

— Cessation of interest created on insolvency or 
attempted transfer S 12 andN 1 
— Cessation of interest on happening or not happening 
of specified event S 31 andNl 
— Charge 

Assignment of S 100 N 18 
Charge-holder, rights and liabilities 

S 100N16 to 18 

Contingent S100N8 

Debts-of deceased Muhammadan S 100 N 29 

Decree, charge created by S 100 N 28 

Defined S 100 

Pioacing S100N9 

Future property S ICON 3 

Hindu widow’s right of maintenance S100N28 

Invalid mortgage S 100 N 13 

Mortgage or charge S ICON 14 

Moveables, charge on S 100 N 2 

Nankar and dahyak rights S 100 N 30 

Operation of law, charge by S 100 andN 10,11 

Persona entitled to redeem S 91 N 39 

Priority S100N17 

Salvage, payment in nature of S 100 N 27 
Subrogation S 92 N 2 
Suit for money charged S 68N20 
Transferee for consideration ^vlthout notice 

S 100 andN 20 to 25 

Trustee, charge of S 100 
Writing and registration S 100 N 15 
— Commencement of SI 
— Competency to transfer S 7 and Notes 
— Condition precedent, fulfillment of S 26 andN 1 
— Condition restraining alienation S 10 and Notes 
Absolutely restraining S ION 6 to 10 
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TRANSFER OF PROPERTY ACT, 1882 -Con- 
dition restraining alienation (contd.) 

Agreement or covenant not to alienate 

S 10N15 to 17 

Crown grant S 10 N 2 
Decree or award, condition in S ION 14 
Gift, condition in S ION 13 
Lease, condition in S ION 12 
— Condition subsequent, fulfillment of S 29 and N 1 
— Conditional transfer S 25 and Notes 

Condition opposed to public policy S 25 N 5 
Immoral condition S 25N4 
Impossible condition S 25 andN 2 
— Consolidation of mortgages S 61 and Notes 
— Construction Pre N1 
— Contingent interest S 21 and Notes 9 
Transferable S21N3 
Two or more contingencies S 21 N 9 
When becomes vested S 21 N 8 
— Contingent transfer S 23 andN 1 
— Contract Act, supplemental provisions S 4 andNl 
— Contract for sale S 54 andN 19 
—Contribution to mortgage- debt S 82 and Notes 
Acquisition of portion by mortgagee S 82N15 
Common and equal liability S 82 N 2 
Contract to contrary S 82 N 5 
Interest on contribution amount S 82N2’2 
Liability whether personal S 82 Nil 
Marshalling and contribution S 82N8 
Mortgage-debt not fully discharged S82N12 
Properties liable to contribute S 82N19 
Rate of contribution S 82 N 4 
Release by mortgagee of a portion S 82 N 16 
Right of redeeming oo- mortgagor S 82 N 14 
Suit for — Parties S 82N18 
Valuation S 82N3 

Voluntary and involuntary payment S 82N 13 
— Go-owner, transfer by S 44 and Notes 
Dvvelling house S 44N6 
Transfer of share in common property 

S47 andNl 

— Covenants running with land S 40 and Notes 
— Decree or order, transfer in execution of S 2 andN 6 
— Deposit in Court S 83 and Notes 
Agent, service or tender to S 102 
Cessation of interest S 84 and Notes 
Deposit after suit S 33N7 
Deposit in redemption suit S 83N8 
Minor mortgagee S 83N12 
Person incompetent to contract service or tender 

S103 andNl 

U nconditional S 83 N 6 
— Determination of lease S 111 and Notes 
Conditional lease S 111 andN 4 
Determination of lessor’s interest S 111 andN 5, 6 
Efflux of time Sill and N 2 
Forfeiture S 111 andN 11 to 20 
Merger S 111 andN 7 
Notice to quit S 111 andN 21 
Possession after S111N25 
Surrender 8 111 andN 8 to 10 
— Direction for accumulation S 17 andNl 
— Discharge of incumbrances on sale S 57 and N 1 
— Duration of lease S 106 and Notes 

Agricultural or manufacturing purposes, lease for 

S 106 

Computation of time S 110 andN 1 
Exclusion of day on which lease commences SllO 
Lease for year SllO 
Lease from month to month S 106 
Option to determine lease S 110 
— Easement — Transferability S 6 (c) andN 10 
— Election S 35 and Notes 

Acceptance of benefit S 35 N 13 
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TRANSFER OF PROPERTY ACT, 1882 —Elec- 
tion (contd.) 

Crown grants S35N2 

Impossiijility of restoring statas quo S 35N 15 
Person taking under two capacities S 35 N 12 
Presumption S 35 N 14 
Ratification S 35 N 17 
Transferor’s disability S 35 N 16 
—English mortgage, defined S 58 and N 35 
— Escheat S 2 N 7 
—Exchange 

Defined S 118 and Notes 

Mode of effecting 8 118 N 7 

Money, exchange of S 121 and N 1 

Partition S 118 N 4 I 

Remedy of parties S 118 N 8 

Right of party deprived of thing received 

8 119 and N 1 

Rights and liabilities of parties S 120 and N 1 
Sale and exchange S 118 N 1 
— Extent S 1 and N 1 
— Family settlement S 9 N 7 
— Feeding the estoppel S 43 and Notes 
— Foreclosure or sale, right to S 67 and Notes 
Anomalous mortgagee S 66 N 14 
English mortgagee S 67 N 12 
Foreclosure, eSeet of S 67 N 7 
Mortgagee by conditional sale S 67 N 10 
Partial foreclosure or sale S 67 N 19 
Simple mortgagee S 67N9 
Sub-mortgagee 8 67N15 
Usufructuary mortgagee S 67 N 11 
— Fraudulent transfer S 53 and Notes 
Auction purchaser S 53 N 31 
Avoidance in part S 53 N 17 
Frame of suit S 63 N 25 to 27 
Good faith S53N21 
Intent to defeat or delay creditors S 53 N 7 
Onus of proof S 53 N 33 
Plea in defence S 53 N 16 
Plea of S 53 N 32 
Preference of one creditor S 53 N 22 
Receiverj avoidance of transfer by S 53 N 30 
Transfer for dower S 53 N 20 
Who can avoid S 53 N 10 

— Future maintenance, right to S 6 (dd) and N 14, 15 
—Gift 

Attestation S 123 and N 5 
Defined S 122 and Notes 
Donations mortis causa S 129 and N 1 
Existing and future property S 124 and N 1 
Gift or sale S 122 N 15 
Gift or trust S 122 N 14 
Gift or will S 122 N 16 
How efiacted S 123 and Notes 
Muhammadan law S 129 and N 1 
Onerous gift S 127 and N 1 
Persona designata S 122 N 12 
Registered instrument S 123 and N 3 
Revocation or suspension of S 126 and Notes 
Several donees, one not accepting S 125 and N 1 
UniverBal donee S 128 and N 1 
Unlawful object S 122 N 13 
—High Court, power to make rules S 104 and N 1 
— Hindu and Buddhist laws S 2 N 9 
— Holder under defective title, bona fide payments to 

S 50 and Notes 

. — Immovable property 

Defined S 3 and N 2 to 8 
Grass S 3N5 
Growing crops S 3 N 4 
Standing timber S 3 N 3 
—Implied contracts by mortgagor S 65 and Notes 


TRANSFER OF PROPERTY ACT, 18S2 (conid.) 

— Improvements by holder under defective title 

S 51 and Notes 

Acquiescence S 51 N 15 
Auction-purchaser, by S 51 N 5 
Co-sharer, by S 51 N 4 
Good faith S 51 N 7 
Mode of compensation S 51 N 11 
Right to crops S 51 N 14 
Value of improvement S 51 N 12 
— Improvements to mortgaged property: S 63A and N 1 
— Instrument, defined S 3 

— Interest restricted in enjoyment S 6 (d) and N 11 
— Interpretation clause S 3 and Notes 
. — Joint transfer for consideration S 45 and N 1 
— ^Lease 

Acquiescence, tenancy by S 105 N 9 
Agreement to lease S 105 N 3 
Commencement of S 105 N 19 
Condition restrainicg alienation S 10 and N 12 
Consideration S 105 N 39, 40 
Covenant for renewal S 105 N 28, 29 
Defined B 105 

Destruction of property leased 

S 108 Cl (e) and Note‘s 

Determination of — see : Determination of lease 
Duration of — see : Duration of lease 
Forfeiture of S 111 N 11 to 20 
Forfeiture— Effect on under-lease S 115 and N 1 
Forfeiture — Relief against S 114 and Notes ; 

S 114A and N 1 

Forfeiture — Waiver of S 112 and Notes 

Heritabiiity of lease S 105 N 48 

How made S 107 and Notes 

Interest in property S 105 N 2 

Lease for life S 105N27 

Lease from month to month S 306 and N 15 

Lease from year to year S 106 and N 11 to 14 

Licence and lease S 105 N 10, 11 

Lodger, occupation as S 105 N 12 

Maintenance grant S 105 N 47 

Market rights S 105 N 14 

Oral agreement with delivery of possession 

S 107 and N 9 

Payment and acceptance of rent S 105 N 6 
Periodic leases S 105 N 25 
Permanent tenancy B 105 N 33 to 38 

Premium S 105 
Registration S 107 and Notes 
Renewal of —sec : Renewal of lease. 

Rent note or kabuliyat S 105 N 7 

Right to enjoy S 105 N 4 

Rights and liabilities of lessor and lessee 

S 108 and Notes 

Surrender— Determination of lease S 111 
Surrender— Effect on under-leases N115 and N1 
Tenancy at will S 105 N 26 
Term of S 105 N 21 to 24 

Transfer of interest by lessee S 108 (j) and Notes 
Who can grant S 105 N 15 to 18 
— Legal and equitable estates S 5 N 6 
— Lessee 

Absolute transfer of interest by: S 108 Cl (j) andN2 
Accession to property S 108 (d) and N 1 
Assignee from S 108 (j) N 3, 4 
Crops, right to S 108 (i) 

Defined S 105 

Delivery of possession by S 108 (q) andN 1 
Destruction of property, right to determine lease 

S 108 (e) and Notes 

Duty to disclose nature of interest S 108 (k) 
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I'RANSFER OF PROPERTY ACT, 1882 — 
Lessee (conid.) 

Duty to inform about proceedings or encroach- 
ments S 108 (n) 

Duty to keep and restore pronerty in good condi- 
tion S108(m)andNl 
Holding over S 105 N 30 to 32 
Holding over, effect of S 116 and Notes 
Mortgage or sub-lease by S 108 (j) andN5 
Permanent structure by S 108 (p) 

Removal of things attached to earth 

Sir8 (h) and N1 

Rent, duty to pay or tender S 108 (1) and Notes 
Repairs, right to make S 108 Cl (f) andNl 
Right to make payments which lessor is bound to 
pay S108(g) andNl 
Rights and liabilities of S 108 and Notes 
Transfer of interest, right to S 108 (j) and Notes 
User of property by S 108 (o) and Notes 
— Lessor 

Covenant for quiet enjoyment S 108 (c) and Notes 
Defined S 105 

Duty to deliver possession S 108 Cl (b) and Notes 
Duty to disclose material defect in property 

S 108 Cl (a) andNl 

Rights and liabilities of S 108 and Notes 
Transfer by — ^Apportionment of rent S 109 N 8 
Transfer by — Election by lessee S 109 N 5 
Transfer by — Notice S109N6 
Transferee from, rights of S 109 and Notes 
— Lis pendens S 52 and Notes 
Administration suit S 52N 16 
Collusive suit S 52 N 12 
Crown grants S 52 N 4 
Declaration, suit for S 52 N 25 
Lease S 52N38 
Maintenance suit S 52 N 19 
Mortgage suit S 52 N 17 
Pendency of suit S 52 N 7 to 11 
Partition suit S 52 N 18 
Pre-emption suit S52N20 
Bes judicata and hs pendens S 52N3 
Specific performance, suit for S 62 N 23 
Transfer by operation of law S 52 N 29 
Transfer by or in execution of decree or order 

S 52 N 30 

Transfer pending suit S 52 and Notes 
Winding up of proceedings S 52 N 24 
— Marshalling by purchaser S 56 and Notes 
— Marshalling of securities S 81 andN 1 
— Mere right to sue— Transferability 

S 6 (e) and N 17 to 23 

— Merger S 101 and Notes 

Charge kept alive— Enforcement S 101 N 8 
Purchase by mortgagee of a portion of property 

S 101N4 

Renewal ol mortgage S 101 N 2 

Transaction in discharge of prior mortgage invalid 

S 101N3 

— Mesne mortgagee, rights of S 94 andNl 
— Mortgage 

Adverse possession of equity of redemption 

S60N49 

Agreement to grant or accept S 58N4 
Attestation S59N6, 7 
Beneficiary, by S58N20 
Company, by S 59N8 
Construction S58N40 
Co-owner, by S 58N19 
Defined S 58 

Existing or future debt S 58 Nil 
Minor, mortgage in favour of S 58 N 24 
Mode of effecting S 59 and Notes 
Mortgage pending attachment S 60N 51 


TRANSFER OF PROPERTY ACT, i8S2-Mort- 
gage (contd.) 

Mortgage without title S 58N17 
Non-payment of consideration S 58N 16 
Pardanashin woman, by S 58N 20 
Performance of an engagement S 68N12 
Receiver, appointment of S 69A andNl 
Registered instrument S 59 andNl to 5 
Renewal of mortgaged lease S 64 andNl 
Representative of S 59 A andNl 
Revival of earlier mortgage S58N5 
Sale in execution of S 58N 39 
Specific immovable property S 58N7 
Sub-mortgage S 58N3 
Unregistered bond S 59N9 
— Mortgage by conditional sale 
Defined S 58 andN 28 to 31 
Sale or mortgage S 58 N 30 
Sale with clause for re-parchase- S 58N29 
—Mortgage by deposit of title-deeds 
Defined S 58 andN 36 
Provisions applicable S 96 
— Mortgage deed, defined S 58 
— Mortgage- money, denned S 58 andN 15 
—Mortgage money, suit for S 68 and Notes 
Anomalous mortgage S 68 N 12 
Destruction of property S 68 and N 3 
Disturbance of possession S 68 and N o to 7 
Guardian, personal liability S 68 Nil 
Interest, personal liability for S 68N 14 
Legal representative of mortgagor S 88 N 9 
Minor, personal liability S G8N10 
Mortgagee deprived of security S 68 andN 4 
Personal covenant to pay S 68 andN 2 
Personal liability S 68 N 8 to 14 
Transferee from mortgagor S68NS 
Void mortgage S68N13 
— Mortgage suit S 67 and Notes 

Single suit on several mortgages S 67A and Notes 
—Mortgage to secure maximum amount S 79 andNl 
— Mortgagee 

Defined S 58 andN 14 
Pov\er of sale S 69 and Notes 
Representative of S 59A andNl 
—Mortgagee in possession, liabilities of S 76 and Notes 
Accounts, duty to keep S 76 andN 10 to 13 
Collection of rents and profits S 76 and N 5 
Pair occupation rent S 76 and N 15 
Insurance S 76 and N 9 
Management of property S 76 and N 4 
Payment of revenue and other charges 

S 76 and N 6 

Receipts in lieu of interest S 77 andN 1 
Repairs S 76 andN? 

Surplus profits S 76N17 
Waste S 76 andN 8 

— Mortgagee in possession, rights of S 72 and Notes 
Interest on money spent S 72 andN 8 
Power to spend money S 72 and Notes 
Preservation of property S 72 andNl 
Supporting mortgagor’s title S 72 andN 2 
— Mortgagor 

Defined S 58 

Implied contracts by S 65 and Notes 
i Inspection and production of documents, right to 

S 60B 

! Power to lease S 65A andN 1 
Waste by S 66 andN 1 

—Muhammadan law, rules of, whether affected 

S 2 andN 8 

—Notice 

Agent,motiee to S 3 N 37 to 44 
Defined S 3 andN 27 to 44 
Gross negligence S 3 N 29 
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TRANSFER OF PROPERTY ACT, 1882— Notice 

{contd.J 

Possession as notice S 3 N 36 
Registration of instrument S 3N33 
—Notice to quit S 106 andNl'? to 47 
Agent, notice to or by S 106 N 36 
Form of S 106N41 
General principles S 106 N 17 to 30 
Lease by Government S 106 N 45 
Lease by municipality S 106 N 46 
Mode of service S 106 N 42 to 44 
Period of S 106N37 I 

To whom to be given S 106N35 | 

Waiver of S 113 andNl 

Who can give S 106 N 31 to 34 1 

—Object of Pre 

— Obligation annesed to ownership H 40 and Notes i 
Contract for pre-emption S40N8 I 

Contract for sale S 40 N 6 
Contract to give mortgage S 40N 9 
Contract to grant lease S 40N 11 
Contract to pay maintenance S40N7 
Covenants between landlord and tenant S 40 N 22 t 
Covenant for title S40N21 
Transfer by operation of law S40N17 
Transferee with notice S 40N14 to 16 
—Obligation imposing restriction on use of land 

S 40 and Notes 

—Operation of transfer S 8 and Notes 
Debt, transfer of S 8N 15 
Interest S8N16 
Legal incidents S8N10, 17 
Bents and profits 8 8 N 12 
Sales in invitum S 8 N 2 
— Oral transfer S 9 and Notes 
Award S9N9 
Creation of easement S 9 N 4 
Family settlement S 9 N 7 
Partition S 9 N 6 

Release, relinquishment and surrender S 9 N 8 
— Ostensible owner, transfer by S 41 and Notes 
Burden of proof S41N21 
Consent of persons interested S 41 N 5 to 12 
Execution sale S 41 N 2 
Good faith S41N17 , 

Mortgagee S41N13 
Moveable property, transferee of S 41N3 
Reasonable care S41N18, 119 
— Part performance S 53A and Notes 
Contract to transfer S 53 AN 3, 14 
Limitation S 53 A N 17 
Plea of S 53 AN 18 
—Partition oi property S 9 N 6 
— Pensions, transfer of S 6 (g) and N 25 
— Perpetuity, rule against S 14 and Notes 
Alternative limitations S 14 N 8 
Contracts S 14 N 9 

Covenant running with land S 14N 10 
Muhammadan law S 14N 12 
Power of appointment S 14N 11 
Transfer for benefit of public S 18 and Notes 
— Persons entitled to sue for redemption 

S 91 and Notes 

Benamidar S 9 1 N 29 

Charge S91N39 

Donee S91N10 

Heirs of mortgagor S 91 N 19 

Landlord S91N12 

Lessee S 91 Nil 

Member of malabar tarwad S 91N 22 
Mortgage by manager of joint Hindu family 

S91N21 

Partial redemption S 91 N 36 
Prior mortgagee S 91 N 6 


TRANSFER OF PROPERTY ACT, 1882 — Per* 
sons entitled to sue for redemption (oontd,) 

Puisne mortgagee S 9 1 N 4 

Purchaser of equity of redemption S 91N7 

Remainderman S 91 N 14 

Reversioner S 91 N 15 

Sub-mortgagee S 91 N 5 

Surety S91 and N 34 

Tenant-in-common S 91 N 23 

Transferee pendente hte S 91 N 9 

Trespasser S91N30 

Trustee S 91 N 28 

— Policy of fire insurance, transfer of S 135 
— Policy of marine insurance, transfer of S 130A ; 

S135A 

— Policy, transferee’s right under S 49 andN 1 
— Prior mortgagee, postponement of S 78 and Notes 
Burden of proof S 7 8 N 12 
Gross neglect S78N4 
Fraud S78N2 
Misrepresentation of S 78 N 3 
Proximate cause of inducement S 78N8 
Subsequent mortgagee having notice S 78 N 9 
— Priority S 48 and Notes 
Crown-debts S 48 N 13 
Owelty-liens S48N12 
Priority by estoppel S 48 N 15 
Registered and unregistered instruments S 48 N 8 
Registered instruments S 48N 7 
Registered instrument and oral transfer S 48N9 
Salvage lien S48N10 ^ 

— Property S 5 N 5 

— Public office, transfer of S 6 (f) andN 24 
— Receiver, appointment of S69A andNl 
— Redeem up and foreclose down S 94 N I 
— Redeeming co-mortgagor, rights of S 95 andNl 
— Redemption S 60 and Notes 

Clog on redemption S 60N25 to 37 
Delivery of deeds S 60 N 13 
Delivery of possession S 60N 14 
Extinguishment by decree of Court S 60N23 
Extinguishment of right S 60 N 19 
Extinguishment of right by operation of law 

S60N24 

Lis pendens S 60N50 
Partial S 60 aud N 38 to 43 ; S 91 N 36 
Payment or tender S 60 N 6 to 12 
Persons entitled to sue for S 91 and Notes 
Proof of S60N18 

Purchase by mortgagee S 60N20 to 22 
Purchase by mortgagee at court sale S 60N20 
Re-transfer of mortgaged property S 60N15 
Right of S60N4, 5 
Suit for S60N45 to 47 
Transfer to third party S 60 A 
— Registered, defined S3 and N19 
— Registration Act, supplemental provisions 

S 4 andNl 

— Renewal of lease SHINS 

Acceptance of rent after determination of lease 

S 116 and Notes 

Clause for renewal S 116 N 10 
Holding over S 116 and Notes 
—Renewal of mortgaged lease S 71 andN 1 
— Rent S 105 andN 41 to 43 

Charge, rent whether S 108 (1) N 3 

Defined S 105 

Increase of -S 108 (1)N8 

Interest on Sl08(l)N2 

Kind, rent in S 108 (1)N4 

Non-payment of S 108 (1) N 12 

Service as rent S 105 N 44 

Suspension or abatement of S 108 (1)N 13 

Tender or payment of S 108 (1) and N5 to 7 
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TRANSFER OF PROPERTY ACT, 1882 — Rent 

(oonid.) 

Variation S 10oN45 
Void lease S 108(1) Nil 
— Repeal of Acts S 2 
‘—Restraint on enjoyment S 11 and Notes 
Crown grant SUNS 
Decree or award, direction in SUNS 
Permissibility S 11 and 9 to 11 
— Restriction repugnant to interest created 

S 11 and Notes 

— Bight of re-entry, transferability S 6 (b) andN9 
— Sale S 54 and Notes 

Creation of easements S o4N5 
Defined S 54 

Delivery of property S 54N18 
Lease or sale S 54 N 7 
Mode of S54 

Mutation proceedings S54N6 
Non-payment of price S 54N10 
Price S 54N8 to 12 
Registration S 54N13, 17 
Reversion S64N14 
Transfer of ownership S 54N3 
Transfer under decree or order S54N2 
Transfer under decree or order of Court S 54N2 
— Sale, mortgagee’s power of S 69 and Notes 
Conduct of sale S 69 Nil 
Default in payment of interest S 69 N 5 
Effect of sale S69N12 
Exercise of power S 69N10, 13 
Express power S69N6 i 

Lis pendens S69N15 
Manager of joint Hindu family, mortgage by 

S 69N2 

Notice requiring payment S 69N8 
Purchaser, position of S 69 N 18 
Right to claim damages S 69 N 14 
Stopping of sale S 69 N 16 
Who can purchase S 69N 17 
— Seller, rights and liabilities S 55 and Notes 

Charge for unpaid purchase -money S 55 andN 11 
Duty to answer questions S 55 and N 4 
Duty to deliver possession S 55 andN 6 
Duty to disclose defects m property S 55 andN2 
Duty to execute conveyance S 55 andN5 
Duty to pay public charges S 55 
Implied contract for title S 55 N S 
Production of documents of title S 55 andN 3 
Right to purchase-money S 55 andN 11 
—Short title S 1 

— Simple mortgage, defined S 58 and N25 to 27 . 

— Spee successionis S 6 (a) andN 4 to 8 i 

— Subrogation S 92 and Notes I 

Charge S92N2 i 

Co-miortgagor, redemption by S 92 Nil | 

Covenant to pay mortgage S 92N 6 
Defence S 92N24 

Enforcement of rights acquired by S 92N23 
Person advancing money S 92N 15, 16 
Flea of S92N25 

Prior mortgagee, redemption by S 92N8 
Purchaser, redemption by S 92 N 9 
Right when arises S 92 N 3 
Surety, redemption by S 92N10 
Subsequent mortgagee, redemption by S 92N7 
Trespasser, redemption by S 92N14 
Volunteer, redemption by S 92N 12 
—Substituted security S 73 and Notes 

Acquisition of property under Land Acquisition Act 

S73 andN9 

Charges of public nature S 73N 5 
Revenue sale, right to proceeds S 73 andN 3 
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TRANSFER OF PROPERTY ACT, 1882 - Sub- 
stituted security (contd.j 

Sale due to mortgagee’s default S 73 N 6 
Tacking, prohibition of S 93 andNl 
— Tenant, transfer by S 6 (1) and N86 
— Transfer by operation of law S 2 andN 6 
— Transfer by person having authority to revoke former 
transfer S 42 

—Transfer by person with limited authority 

S 38 and Notes' 

Good faith S38N6 
Onus of proof S 38N 8 
Recitals in deed S 38N9 
Transfer by operation of law S 38N7 
— Transfer conditional on performance of an act 
No time specified for performance S 33 andN 1 
Time specified for performance S 34 and N 1 
— Transfer for consideration by persons having distinct 
interests S 46 

—Transfer in favour of person not competent to* 
contract S 7 N 5 
— Transfer of property 

Act if exhaustive S 5 N 2 
‘‘Conveys” S5N4 
Defined S 5 and Notes 
Living persons S 5N 3 

— Transfer opposed to the nature of interest affected 

S 6 (b) andN 27, 28 
— Transfer to class some of whom come under sections 13 
W 14 S 15 andNl 

— Transfer to members of a class who attain a particular 
age S 22 andNl 

— Transfer to such of certain persons as survive at some 
period not specified S 24 and N1 
— Transfer where third person is entitled to malntenanee 

S 39 and Notes 

— Transferor subsequently acquiring interest in property- 
transferred S 43 and Notes 
Fraudulent or erroneous representation S 43N3 
Option of transferee S 43 N 4 
Valid contract to transfer S 43N 2 
— Ulterior interest 

Conditional on happening or not happening of 
specified event S 28 and Notes 
Failure of prior interest in manner not contem- 
plated S 27 and N 1 

Invalid, prior interest if affected S 30 andN 1 
Prior interest failing under Ss. 13 or 14 

S16 andNl 

—Unborn person, transfer for benefit of S 13 andN 1 
— Unlawful object or consideration, transfer for 

S 6 (b) andN 29 to 34 

— Usufructuary mortgage 

Defined S58 andN32to34 
Eanom S5SN34 

Right to recover possession on redemption 

S 62 and Notes- 

Zuripeshgi lease S58N33 
— Vested interest S 19 and Notes 
Condition subsequent S 19NS 
Contrary intention S 19 and N4 
Direction to accumulate S 19 N 7 
Postponement of enjoyment 8 19 N 6 
Power of appointment S 19 N 10 
Transferable and heritable S 19 N 5 
Unborn person S 20 

— Ward of Court of Wards, transfer by S6 (1) 

— What can be transferred S 6 and Notes 
— What passes on transfer S 8 and Notes 

TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT, 1929 
— Commencement of Si 
—Object of Pre 
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TRANSFER OF PROPERTY (AMENDMENT) 
SUPPLEMENTARY ACT, 1929 (contd.) 

— Savings S15 
— Short title S 1 

TRANSFER OF PROPERTY (VALIDATING) 
ACT, 1917 
—Extent; of SI 
—Object of Pre 

— Bestoration of certain claims S 3 andNl 
— Short title S 1 

— Validation of certain transfers S 2 
TRANSPORT 

— By air — See : Carriage by Air Act, 1934 
— By land 

See : (1) Carriers Act, 1865 

(2) Motor Vehicles Act, 1939 

(3) Railways Act, 1890 

(4) Tramways Act, 1886 

— By water — See : under SHIPPING 

TREASURE TROVE ACT, 1878 
— Acquisition of treasure on behalf of Government 

S 16 

— Collector, defined S 3 
— Collector, powers of S 18 
—Decision of Collector, final S 17 
—Delivery to finder Ss 10, 11 
— ^,Di vision of treasure S 12; S 15 
—Failure to appear, effect of S 6 andN 1 
—Inquiry by Collector S 7 
— Notice by finder of treasure S 4 andNl 
— Notification requiring claimants to appear 

S5 andNl 

— Owner, defined S 3 

Penalties S 20 and N 1 S 21 andN 1 

— Rules, power to make S 19 

—Stay of proceedings S 13 

— Suit by claimant S 8; S 14 

— Treasure, defined S 3 

— Treasure when to be declared ownerless S 9 

TRESPASS 

See : Penal Code, 1860, Ss. 441 to 480 
TRUST 

—Relevant provisions 

Charitable and Religious Trusts Act, 1920 
Securities Act, 1920, S. 3 (Notice of trust) 

Specific Relief Act, 1877, S. 3 (Trust and trustee 
defined) 

Stamp Act, 1899, Art. 64 (Trust, declaration or 
revocation of) 

Trustee Act, 1866 

Trustees’ and Mortgagees’ Powers Act, 1866 
Trusts Act, 1882 

TRUSTEE ACT, 1866 

— Appointment of persons to convey S 20 and N 1 
— Charity, trustee of S 45 
— Contingent right, defined S 2 
—Contingent rights of minor, release of S 9 
—Contingent rights of trustees S 12 

— OontiDgent rights held jointly, power oi High Court 

S 13 

—“Convey” meaning of S 2 
—Conveyance, defined S 2 
— Costs, payment out of estate S 49 and N 1 
—Decree in absence of trustee S 47 
—Devisee, defined ■ S 2 
—Execution and effect of orders S 53 
—Heir, defined S 2 


TRUSTEE ACT, 1866 fconidj 
— High Court 

Conveyance of contingent rights S 5 
Conveyance of estate out of jurisdiction S 10 
Decree for sale of immovable property 

S31S32 andNl 

Decree for specific performance, partition or ex- 
change S 33 
Defined S 2 

Directions as to transfer of S 34 
Joint estate, power to make orders as to S 11 
Power to convey estate of minor trustee or mort- 
gagee S 8 andNl 

Power to transfer stock or securities S 6 andNl 

87 

Power to vest property of lunatic trustee or mort- 
gagee S 4 

—“Hold” defined S 2 
—“Holding” defined S 2 
—Immovable property, defined S 2 
— Indemnity to persons obeying orders S 62 
— Inquiry concerning person of unsound mind 8 50 
— Interpretation clause S 2 and N 1 
— Joint trustees of stock or securities S 21 and N 1 
—Jurisdiction of High Court S 3 and N 1 

— Last trustee — Uncertainty as to whether he is alive 
or dead S 15 
— Lunatic, defined S 2 
— Mortgage, defined S 2 

— New trustee 

Appointment of S 35 andNl 
Old trustee if discharged from liability S 38 
Right to sue S 37 
Right to sue, vesting of S 37 
Vesting of property S 36 
Who may apply S 39 
— Object of Pre andNl 

—Order vesting legal right in thing in action S 26 
— Order vesting legal right to transfer stock, effect of 

S25 

— Order vesting right to transfer Ss 27, 28 
— Payment of money in Court S 46 
— Person, defined S 2 
—Person of unsound mind, defined S 2 
— Petition concerning immovable property, stock as 
securities S 40 
Dismissal of S 42 
Order in cause S 43 
Order, when conclusive evidence S 44 
Procedure on S4l 

— Power to convey in place of mortgage S 19 
— Refusal or neglect of trustee to convey or release 

S 18 

— Several trustees — Uncertainty as to survival S 14 

—Short title S 64 

— Stamp duty on orders S 48 

— Stock, defined S 2 

— Stock, legal right to transfer S 29 

— Stock, minor trustee, transfer or receipt of dividend 

S30 

— Stock standing in name of deceased S 24 

— Suit, direction to file S 51 

— Transfer, defined S 2 

— Trust, defined S 2 

—Trustee dying without heir S 16 

—Trustee of stock refusing to transfer S 22; S 23 

—Unborn trustee, contingent right of S 17 

TRUSTEES’ AND MORTGAGEES’ POWERS 
ACT, 1866 

—Advice in management, petition for S 43 and N 1 
—Applicability of Ss. 6 to 18 S 19 



TOPlOAri INDEX 


TRUSTEES’ AND MORTGAGEES’ POWERS 
ACT, l^^6{contd,) 

—Application of purchase-money, purchaaei: if bound 
to see S 31 

— Assignment to self S 30 
—Descent how traced S 29 
— Discharge by trustee S 36 
— Executors, power to raise money S 27 
— High Court, defined S 1 
— Immovable property, defined S 1 
— Inquiry by purchaser or mortgagee S 28 
— Investment of trust* funds S 32 
— Lease — Apportionment of conditions of re-entry 

, S22 

— Lease, restrictions in Ss 20, 21 
— Legatee in trust— Power to raise money by sale S 25 
— Liability of executor or administrator 
Distribution of assets S ^3 
Rents, covenants and agreements, in respect of 

r. . . S40 

Rents in conveyance or rent-charge S 41 
— Maintenance of minors, application of income for 

S33 

— Mortgage, defined S 1 
— Mortgagee, defined S 1 

— Mortgagee, power to sail S 6 
— Mortgagee, powers of S 6 
— Mortgagee, sale by 

Application of purchase-money S 9 
Conveyance to purchaser S 10 
Notice before sale S 8 

Power to call for title deeds and conveyance of 
legal estate S 11 
Receipt for purchase-money S 7 
— Mortgagor, defined S 1 
— New trustee, appointment of S 34 and N 1 , S 35 
— Object of Pre 
— Operation of S 45 

—Power of appointment— Mode of execution S 24 
— Receiver, application of moneys reoeived S 18 
—Receiver, appointment of S 12 andNl 

Receiver agent of mortgagor S 13 andN 1 
— Receiver, commission of S 16 
— Receiver, insurance by S 17 
— Receiver, powers of S 14 
— Receiver, removal of S 15 
— Release of part of land charged S 23 
— Short title S 46 

—Survivor?, vesting of powers of S 26 
— Tenant for life S 44 
— Trustee, power to convey S 4 
— Trustee, power to sell by public auction or private 
contract S 2 

— Trustee, sale by — Investment of money received 

m , , S5 

—Trustee, sale by— Special conditions S 3 

TRUSTS ACT, 1882 
—Acceptance of trust S 10 and N 2 
Renunciation after S 46 and N 1 
— Acquisition by trustee of property wrongfully con- 
verted S65andNi 

-Advancement, doctrine of S81N2,S82N3 
— Advice by Court regarding management 

, , S 34 and Notes 

— Agency and trust S 5 N 8 
-Applicability of S 1 N 1 

— Author of trust S 3 ‘ 

— Beneficial interest, defined S 3 

—Beneficiary 

Defined S3 andN 6 
Disclaimer by S 9 and N I 
—Beneficiary— Rights and liabilities Chap VI 
Act of duty, right to compel S 61 andNl 
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act, 1382— Beneficiary — Rights and 

liabilities (contcl ) ^ s ana 

Execution of trust, right to sue for S 59 andNl 
Follow trust property, right to S 63 and Notes 
Inspection, right of S 57 and N1 
Proper trustees, right to S 60 and N 1 
Rents and profits, right to S 55 
Specific execution, right to S 56 
Transfer of beneficial interest S 58 and N 1 
pansfer of possession, right to S 56 
Trust in favour of creditors S 56 N2 
Wrongful purchase by trustee S 62 and N 1 
-Beneficiary— Transferee of S 69 
—Beneficiary— Who may be S 9 andN 1 
— Benefit of creditors, trust for S 4N3;S 6N9 
— Bequest for illegal purpose 8 85 
—Blending of property S 66 and N 1 
— Breach of trust, defined S 3 andN 7 

Benefloiaty joining in breaeb, liability of g 68 
—Breach of trust, liability for S 23 and Notes 
Interest, liability to pay S 23 andN 4 
Set-off by trustee S 24 
— Commencement of SI 
—Control of discretionary power of trustee 

— Co-ttuBtee, liabUity of for default of another^ andNl 

— Co trustee — Loan to S 5i and N1 ® 26 andNl 
— Co-trustee — Several liability S 27 andNl 
— Co-trustee — Suit by one 8 48N3 
—Co-trustee— Whether can act singly 8 43 and NTnfA-. 
—Creation of trust Chap II 

Declaration of intention S 6 andN 3 
Essentials S 6 and Notes 
Immoveable property, trust for S 5 and Notes 
Lawful purpose S 4 and Notes ^ 

Partially unlawful purpose S 4 N 4 
Mode of S 5 and Notes 
Moveable property, trust of S 5 and Notes 
Registered instrument S 5 and N 4 
Specified property S 6N6 
Transfer of trust property S 6 andN 7 
Who may create S 7 
Will, by S 5 
— Death of trustee S 70 
—Debtor becoming creditor’s representative 

— Deolaration of trust 8 5 N 2 ^ ^ ^ 

—Defeat provisions of law, trust to S 4 N 2 

—Delegation of office or duty by trustee S 47 andN 1 
-Disabilities of trustee Chap V anaiN 1 

Purchase of trust property S 52 and N 1; 

Use of trust-property, as to S 51 andN 1* ^ 

— Discharge of trustee S 71 andNl 
Petition for discharge S 72 and N 1 
— .Disclaimer of trust S 10 
—Duties and liabilities of trustee Chap HI 
Accounts, duty to keep S 19 and Notes 
Acquaintance with trust property Sl2 
Adverse title, duty not to set up S 14 andN 1 
Care required from trustee S 15 and N 1 
Default of predecessor, liability for S 25 
Execution of trust S 11 and Notes 
Forfeiture of beneficiary's interests S 29 
Impartial, trustee to be S 17 
Investment of trust money S 20 and Notes 
Perishable property, conversion of S 16 
Protection of title to trust property S 13 and Nnfp- 
Purchase of redeemable stock S 20 A 
Sale within time specified S 22 
Trust for payment of debts S 11 and N3 4. 

Waste, prevention of S 18 ’ ^ 


Uil A. M, 
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TRUSTS ACT, 1882 (contd.) 

— Extinction of trust Chap VIII 
Mode of S77andNl 
^Extent of Si 

—Following trust property S 63 and Notes 
Transferee in good faitb for consideration 

S 64 and Notes 

— Immoveable property, trust of S 6 and Notes 
— Indemnity of trustee S 30 and N 1 
— Instrument of trust, defined S 3 
— Interpretation clause S 3 and Notes 
— Investment of trust-money Be 20, 20A and 21 
— Managing trustee S 48 N 5 
— New trustee 

Appointment of S 73 and Notes 
Petition for appointment S 74 andN 1 
Powers of S 75 andN I 
Selection of S 74 
Vesting of property S 76 andNl 
— Notice, defined S 3 and N 8 
— Object of Pre 

— Obligations in the nature of trust S 3 N 9 Chap IX 
Acquisition of property with notice of existing 
contract S 91 andNl 

Advantage gained by exercise of undue influence 

S89 andNl 

Advantage gained by one of compounding creditors 

S93 andNl 

Advantage gained by person in fiduciary capacity 

S 88 and Notes 

Advantage gained by qualified owner 

S 90 and Notes 

Bequest for illegal purpose S 85 

Bona fide purchaser, rights of S 96 

Constructive trust S 94 and Notes 

Creation of S 80 andNl 

Duties and liabilities of obligor S 95 and N 1 

Execution of trust not exhausting trust-property 

S83 

Purchase by person contracting to purchase for 
holding it on trust S 92 and N 1 
Transfer for illegal purpose S 84 and Notes 
Transfer to one for consideration paid by another 

S 82 and Notes 

Transfer or bequest without intention to dispose of 
benefloial interest S 81 and Notes 
Trust incapable of execution S 83 andNl 
—Partner — Trustee, wrongful employment of trust 
property for partnership S 67 
—Payment without notice of transfer by beneficiary 

S28 

—Public and private trusts S IN 2 
— Registered, defined S 3 
— Beligious and charitable endowments BINS 
— Remuneration of trustee S 50 andN 1 
—Renunciation of trust S 46 andN 1 
— Repeal of enactments S 2 andNl 
— Revocation of trust S 78 andN 1 
Efiect on acts done before S 79 
— Rights and powers of trustee Chap IV 

Application of property for maintenance or educa- 
tion of minors S 41 and N 1 
Arbitration, power to refer S 43 
General authority of trustee S 36 and Notes 
Indemnity from gainer by breach of trust 

^ . S 33 andNl 

Opinion or advice of Court, petition to obtain 

Power to compromise S 43 andNl^ Notes 
Power to convey S 39 
Power to vary investments S 40 andN 1 
Receipts, power to give S 42 andN 1 
Reimbursement of expenses S 32 and Notes 


TRUSTS ACT, 1882— Rights and powers of trustee 
(contd.) 

Right to title-deed S 31 
Sale by trustee Ss 37, 38 
Settlement of accounts S B5 and N 1 
Suspension of powers by decree S 45 
— Several trustees —Death of or disclaimer by one 

S 44 andNl 

— Several trustees— Death or discharge of one 

8 76 andNl 

— Short title S 1 
— Subject of trust S 8 and N 1 

■ — Transfer pursuant to rescindable contract S 86 and 

N1 

— Trust, defined S 3 andNl to 4 
— Trust-money, defined S 3 
— Trust property, defined S 8 andN 5 
— Trustee, defined S 3 
— Trustee— Who may be S 10 andNl 
— Vacating office of trustee Chap VII 
—Who may create trust S 7 
— Wrongful purchase by trustee S 62 

UNCLAIMED ASSETS 

See : Administrator-General’s Act, 1913, Ss, 62, 53 
UNCLAIMED DEPOSITS ACT, 1866 
— Object of Pre 

— Repayment on establishment of claim S 4 
— Transfer not made pending suits S 3 
—Transfer of unclaimed d^osits to Government S 1 

UNCLAIMED DEPOSITS ACT, 1870 
—Object of Pre 
— Order as to costs S 1 

UNDUE INFLUENCE 

See : Contract Act, 1872, S. 16 
UNDUE PREFERENCE 

JSee : (1) Presidency Towns Insolvency Act, 1909, 
S. 56 

(2) Provincial Insolvency Act, 1920, S. 54. 

(3) Transfer of Property Act, 1882, S. 53, 

UNITED NATIONS (PRIVILEGES AND IM- 
MUNITIES) ACT, 1947 
— Conferment of privileges and immunities S 2 
—Experts on Missions, privileges and immunities of 

Sch I Art 6 

—Facilities in respect of communications Sch I Art 3 
—International organisations, conferment of privileges 
and immunities S3 

—Juridical personality of United Nations Sch I Art 1 
—Object of Pre 

—Officials, privileges and immunities of Sch I Art 5 
— Pioperty, funds and assets of United Nations 

Sch I Art 2 

— Representatives of members, privileges and immuni- 
ties of Sch I Art 4 

— Rules, power to make S 4 
— Short title S I 

— United Nations, Laissez Passer Sch I Art 7 

UNITED NATIONS (SECURITY COUNCIL) 
ACT, 1947 

—Measures under Art. 41 of the Charter S 2 
— Object of Pre 
— Short title S 1 

UNITED PROVINCES SPECIAL ARMED 
CONSTABULARY ACT (EXTENSION) 
ORDINANCE, 1942 

— ^Application of U, P. Act 5 of 1942 to members out- 
side U. P, S 2 
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UNITED PROVINCES SPECIAL ARMED 
CONSTABULARY ACT (EXTENSION) OR- 
DINANCE, 1942 (contd.) 

— Object of Pre 

— Short title, extent and commaneement S 1 
UNREGISTERED ASSOCIATION 

Sez \ Companies Act, 1913, Sg. 270, 271 
UNREGISTERED DOCUMENT 

See ; Registration Act, 1908, Ss. 17, 49 j 
USUFRUCTUARY MORTGAGE 

Sm : Transfer of Property Act, 1882, S. 58 
USURIOUS LOANS ACT, 1918 
— Court' fee S3N13 
— Excessive interest S 3 
— Extent of SI andNl 
—Evidence S3N12 
— Insolvency proceedings S 4 andNl 
— Interest, defined S2 (1) andNl 
— Loan, defined S2 (2) andN2 
— Object of Pre and N 1 
— Powers and duties of Court S 3N2 to 9 
— Re-opening of transactions S 3 and Notes 
— Short title S 1 
— Suit, meaning of S 2 and N 3 
— Transaction substantially unfair S 3 

USURY LAWS REPEAL ACT, 1855 
— Contract for usufruct of property in I'eu of interest 

S4 

— Deposit of interest S 5 
— Object of Pre andNl 

— Rate of interest on future adjustment of accounts 

S6 

— Rate of interest to be decreed by Courts 

S 2 and Notes 

— Rate of interest upon judgment or decree S 3 
VACCINATION ACT, 1880 
— Applicability of SI 
— Cantonments, applicability to S4 
— Certificate of unsusoeptibility S 14 
— Child unfit for vaccination S 13 
— District Council area, applicability to 

S 3B (OP); S 30 

—Fee S 16 

— Guardian, defined S 2 
— Inoculation, defined S2 
— Inspection after vaccination S 10 
— Interpretation clause S2 
— Lymph, use of S 15 
— Municipal Commissioners, defined S2 
— Municipalities, extension of Act to S3 
— Munioipil funds, expenses from S23 
— Neglect to comply with Act, notice to parent or 
guardian S 17 

— Notified areas, applicability to S 3A (OP) 

— Object of Pre 

— Order by Magistrate S 18 andNl 
— .Parent, defined S 2 
— Private vaccinators S 8 
— Procedure when vaeoination is successful S 11 
— Procedure when vaccination is unsuccessful S 12 
— Prohibition of inoculation S6 
—Punishment of offences S 22 
— Rules, power to make S 21 
— ^Rules, District Board, power to make 

S 19A (N.-W. P. P.) (Pun.) 
— Rules for cantonments S20 
— Rules for local areas S 19B (0. P») 

— Rules for Municipalities S 19 
— Rules for notified areas S 19A (C. PrU. P.) 


j VACCINATION ACT, 1880 (oontd.) 

—Short title S I 

— Superintendent of vaccination, duties of S 17 
— Unprotected child S 2 
— Vaccination circle, defined S 2 
— Vaeoination circles S 7 
— Vaccination of children S 9 
— Vaccination season, defined S 2 
— Vaccinator, defined S 2 
— Vaccinators S 7 

— Withdrawal of area from appllcabUity of Act S5 
VAKALATNAMA 

See ; (1) Civil P C , 1908, 0. 3, R 4 Notes 2 and 

(2) Stamp Act. 1899, S, 2 (21); Art. 48 

VARIATION OF CONTRACT 

See : (1) Contract Act, 1872, Ss. 62, 63 
(2) Specific Belief Act, 1877, S. 26 

VENDOR AND PURCHASER 

See : (1) Limitation Act, 1908, Arts. 83, 116 

(2) Sale of Goods Act, 1930 

(3) Transfer of Property Act, 1882, Ss. 54 

to 56 

(4) Trusts Act, 18S2, Ss. 90, 94 
VESTED RIGHTS 

See : T. P. Act, 1882, S. 19 
WAGER CONTRACT 

See *. Contract Act, 1872, S. 30 

WAR GRATUITIES (INCOME-TAX EXEMP- 
TION) ORDINANCE, 1945 
— Exemption from liability to income-tax S 3 
— Object of Pre 

— Short title and commencement S 1 
— War gratuity, defined S 2 

WAR INJURIES (COMPENSATION INSUR- 
ANCE) ACT, 1943 
— Adult, meaning of S 2 

— Agents, employment by Central Government S8 
— Amount of compensation S 5 
— Bar of legal proceedings S 18 
— Commencement of Si 
— Compensation, by whom payable S 3 
— Compensation, how payable S 3 
— Composiuon of offences S 17 
— Compulsory insurance S9 
— Definitions S 2 
— Employer, defined S 2 

— Employer failing to insure, payment of compensa- 
tion S 16 

— Exemption of employers S 19 
— Extent of SI 
— Fund, defined S2 
— Gainfully occupied person S2 
— Indian States, applicability of Act S21 
— Information, power to obtain S 13 
— Limitation on right to receive compensation S 4 
— Minor, defined S 2 
— Object of Pre 

— Partial disablement, defined S 2 
— Principals and contractors S 12 
—Prohibition of certain insurance business S 10 
—Rules, power to make S 20 
— ^Sanction for prosecution S 16 
— Scheme, defined S2 
— Short title S 1 

—Termination of present hostilities, defin'Bd S 2 
— ^Total disablement, defined S2 
— Unpaid premium, recovery of S14 
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WAR INJURIES (COMPENSATION INSUR- 
ANCE) ACT, 1943 (contd ) 

— Wages, defined S 2 

— War injuries compensation insurance fund Sll 
— War injuries compensation insurance scheme S 7 
— War injury, defined S2 
— Workman, defined S 2 
— Workmen to whom Act applies S 6 

WAR INJURIES ORDINANCE, 1941 
— Civil defence organisation, defined S I 
— Civil defence volunteer, defined S 2 
— Gainfully occupied person, defined S 2 
— Information as to earnings S 5 
— Interpretation clauee S2 
— Object of Pre 

—Belief from liability to pay compensation or damages 

S4 

—Schemes for relief S 3 
— Short title, extent and commencement S 1 
—War injury, defined S 2 
—War service injury, defined S2 


WARRANT CASE 

See : Criminal P. C , 1898, S. 4 (w), Chap. 21 


WARRANTY 

See \ Sale of Goods Act, 1930, Ss. 12, 13, 14 


WASTE LANDS (CLAIMS) ACT, 1863 

— Board of Revenue or Financial Commissioners, exer- 
Oise of powers by S 23A 


— Claim 

Holding of sale postponed S4 
Inquiry S 1 

Notification of conditions to intending purchasers 


Postponement of sale S 3 
Procedure in inquiry S2 
— Claim admitted by Collector, power to order suit 


^ s 

—Claim established— Compensation when to be given 

nt - X . . 19, 20, 5 

— Claim not in time — Award of compensation: Ss 22, 2 
—Limitation as to claims to lands sold or dealt with 
, SlSandN 

—Object of Pre and N 1 
—Rejection of claim S 5 

Certification to Court S 5 
Decision of superior authority S5 
Finality of order S 6 
Notice to claimant S 5 


Report to superior authority S 5 
—Special Court to try claims S 7 
Exclusive jurisdiction S8 
Notice of constitution S 8 
Place of sitting S9 
—Suit to establish claim 
Appeal or revision S 14 


Civil P. 0., applicability of Sll 
Deposit of records S 17 
Hearing Ss 12, 13 
Parties S 10 

Reference to High Court Ss 16, 16 


WEEKLY HOLIDAYS ACT, 1942 
— Additional half-day S5 
— Closing shops one day a week S 3 
“-Commencement of SI 
— Day, defined S2 
' — Definitions S 2 
— Establishment, defined S 2 
I r^Efxenbf feiofi and suspension S 11 
' — %lentbl Si ^ 


WEEKLY HOLIDAYS ACT, 1942 (conUl ; 

—Inspectors — Powers of SS 
—No deduction from wages S 6 
— Object of Pre 
— Penalties S 9 
— Restaurant, defined S2 
—Rules, power to make S 10 
—Shop, defined S2 
— Short tiUe S 1 
— Theatre, defined S 2 
— Week, defined S2 

—Weekly holidays m shop®, restaurants and theatres 

S4 

WEIGHTS AND MEASURES OF CAPACITY 
ACT, 1871 

See also : Standards of Weight Act, 1930 
—Appropriate Government, defined S 18 
— Contracts and dealings S9 
— Counterfeiting warden’s marks S16 
— Districts, how defined S 5 
— ^Local extent of Si 
—Local standards, provision of S 7 
—Object of Pre 

— Primary standards, provision of S 6 
— Buies, power to make Ss 11, 12 
• — Buies— Compliance with S 13 
— Short title S 1 

— Special weights and measures S 4 
— Standard of weight S 2 and N 1 
— Table of equivalents S 17 
— Units of weights and measures of capacity S 3 
— Use of new weights and measures S 8 
— Warden— Exercise of powers S 15 
— Warden— Refusal to verify or correct things unfit 

S14 

— ^Wardens, appointment of S 10 
WHIPPING ACT, 1909 
— Additional punishment S 2 
—Applicability of S 1 N 1 
— Extent of Si 

— Frontier Districts, special provision S C 
— Juvenile offenders S5 and Notes 
— Offences punishable with whipping in lieu of other 
punishment S 3 and Notes 
—Postponement of sentence S2N2 
— Short title S 1 

—Substitution and enhancement S2N3 
—Whipping in lieu of or in addition to other punish- 
ment S4andNl 

WHITE PHOSPHOROUS MATCHES PROHI- 
BITION ACT, 1913 
— Commencement of SI 
—Extent of SI 
— Object of Pre 
—Prohibition of sale S 6 
— Prohibition of use of white prosphorous S 4 
—Samples, power to take S5 
— Short title S 1 
—White phosphorous, defined S 2 

WILD BIRDS AND ANIMALS PROTECTION 
ACT, 19X2 

—Applicability of S2 

—Award of portion of fine S 4 A (P,C,) 

—Close time S 3 

—Cognizance of offences S 6; S 6A (P.C.) 

—Confiscation S 5 

—Exemption S 7 

—Extent of Si 

—Object of Pre 

—Penalties S 4 
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WILD BIRDS AND ANIMALS PROTECTION 
ACT, 1912 (contd,) 

— Prohibition of netting certain birds and animals 

S 3A (U.P.) 

— Prohibition to capture certain birds and animals 

S 3A (0.?.) 

— Sanctuary S 11 (C P.) 

— Savings S 8 
—Short title S 1 

WILL 

Bee : (1) General Clauses Act, 1897, S. 3 (57) 

(2) Registration Act, 1908, S. 18; Parts VIII 

and IX 

(3) Succession Act, 1925 
WINDING UP 

See : (1) Companies Act, 1913 

(2) Co-operative Societies Act, 1912, S. 42 

WIRELESS TELEGRAPHY ACT, 1933 

— Commencement of Si 

— Confiscation of apparatus without owner S 8 

— Definitions S 2 

—Exemption S 4 

—Extent of Si 

—Licenses S 5 

— Object of Pre 

— Ofienoes and penalty SfiandNl 
— Possession without license SSandNi 
— Rules, power to make S 10 
—Saving S 11 
—Search, power of S7 
—Short title S 1 

—Wireless communication, defined S2 
— Wireless telegraphy apparatus, defined S2 

WORDS AND PHRASES. 

—Abatement Vol VIII-21 of 1947 S 2 
—Abduction Vol VI 45 of 1860 S 362 
—Abet Vol IV 10 of 1897 S 3 (1) 

—Abetment Vol VI 45 of 1860 S 107 

—Abettor Vol VI 45 of 1860 S 108 

—Acceptance of proposal Vol II 3 of 1930 S 42; 9 of 

1872 S 2 

—Acceptor Vol VI.26 of 1881 S 7 
—Acceptor for honour Vol VI 26 of 1881 S 7 
— Accident Vol I 5 of 1923 S 2 (a) 

—Accountant Vol V 11 of 1922 S 61 
—Accounting period Vol IV 15 of 1940 S 2 (1) ; Vol 

Vm 21 of 1947 S 2 
— Accumulated balance due Vol V H of 1922 S 58A 

— Acquirer Vol V 30 of 1930 S 2 
—Act Vol IV 10 of 1897 S3 (2); Vol V 21 of 1926 
S2(b); Vol Vr 45 of 1860 S 33 
—Act of firm Vol VI 9 of 1932 S 2 (a) 

—Action Vol I (1859) 22 & 23 Viet o. 63 S 5 
— Actionable claim Vol VIII 4 of 1882 S 3 
— Active service Vol 1-8 of 1911 S 7 (13); 14 of 1932 

S 6 (11) 

—Actuary Vol V 4 of 1938 S 2 (1) 

—Addition Vol VII 16 of 1908 S 2 (1) 

— Administrator Vol VIII 39 of 1925 S 2 (a) 
—Admiralty Vol VI 34 of 1934 Sob I S 86 
—Admission Vol IV 1 of 1872 S 17 
—Adolescent Vol IV 25 of 1934 S 2 (a); Vol VIII 63 of 

1948 S 2 

—Adult Vol IV 25 of 1934 S 2 (b); Vol VIII 8 of 1923 
S2; 22ofl932S2; 23 of 1943 S 2; 63 of 1948S2 
—Adultery Vol VI 45 of 1860 8 497 
— Advisory Committee Vol 1-49 of 1920 S 2 
—Advocate Vol 1-38 of 1926 S 2 (1) (a) 

— Advooate-Geneial Vol 1-38 of 1926 S 2 (1) (b) 
Vol III 5 of 1898 84; Vol VI 2 of 1911 S 2 (1); 
—Aerial line Vol IV 9 of 1910 S 2(a) 


WORDS AND PHRASES (could.) 


— Aerodrome Vol 1-22 of 1934 S 2 (2) 

—Affidavit Vol IV 10 of 1897 S 3 (3) 

—Agent 'Vol II 9 of 1872 S182, Vol IV 9 of 1874 
S 32; Vol VI 4 of 1923 S 3(a) 

— Agreement Vol II 9 of 1872 S 2; Vol VI 21 of 1946 

S2(i) (a) 

—Agreement to pledge the labour of a child Vol I 2? 

of 1933 S 2 

— Agricultural produce Vol I 1 of 1937 S2 (a), Vol Y 
11 of 1922 S 2 (1), (1935) 26 Geo Y & 1 Edw VIH 

Oh 2 S311 

-Aircraft Vol I 22 of 1934 S 2(1) 

—Air force custody Voi 1 14 of 1932 S 6 (12) 

— Air force ofience Vol 1 14 of 1932 S 6 (17) 

— Air force reward Vol I 14 of 1932 S 6 (13) 

—Airman Vol I 14 of 1932 S 6 (5) 

— Ammunition Vol 1 11 of 1878 S 4 
— Ancient monument Vol I 7 of 1904 S 2 (1) 
—Anglo-Indian Vol V (1935) 26 Geo V & 1 EdW 
VIII, Ch 2 Sob I (26) 

—Animal Vol VI 45 of 1860 S 47, Vol VII 11 of 1890 

S2(l) 

—Annual accretion Vol V 11 of 1922 S 58A 
—Annual value Vol I 2 of 1924 S 64 ; Vol V 11 of 

1922 S9 

— Anomalous mortgage Vol VlII 4 of 1882 S 58 
— Antiquities Vol I 7 of 1904 S 2 (2) 

—Antiquity Vol VIII 31 of 1947 S 2 
— Appellace Assistant Commissioner Vol IV 15 of 
1940 S 2 (2); Vol V 11 of 1922 S 2 (3) 

— Appellate authority Vol V iO of 1946 S 2 (a) 

— Appointed day Vol V {1940} 3 & 4 Geo. VI Ch 35 

S7; 47 of 1920 S 2 (a) 


-Appropriate Government Vol HI 7 of 1870 S lA; 
Vol IV 9 of 1874 S 3; Vol V 14 of 1947 S 2 (a); 
20 of 1946 S2(b); Yol VI 23 of 1871 S 3A; Vol 
VIII 16 of 1926 S 2, 31 of 1871 S 18 
—Approved growers’ association Vol VI 9 of 1946 S 2 (a) 
-Approved securities Vol V 4 of 1938 S 2 (3) 
-Approved superannuation fund Vol V 11 of 1922 

S 58N 

-Arbitration agreement Vol I 10 of 1940 S 2 (a) 
—Architectural work of art Vol II 3 of 1914, Seh I 

S35 

-Area of supply Vol IV 9 of 1910 S 2(b) 

-Arms Yol 1 11 of 1878 S 4 
-Army Vol I 8 of 1911 S 7 (8) 

—Army corps Vol I 8 of 1911 S 7 (8) 

-Article Vol VI 2 of 1911 S 2 (2) 

—Articles (company) Vol II 7 of 1913 S 2 
—Artistic work Vol II 3 of 1914 Seh I S 35 
—Assam Act Vol IV 10 of 1897 S 3 (3a) 

-Assault Vol VI 45 of 1860 S 351 
-Assessee Vol V 11 of 1922 S 2 (2) 

-Assets Vol I 3 of 1913 8 2 (1) 

-Assistance Vol VIII 22 of 1932 S 2 
—Assistant emigrant Vol VIII 22 of 1932 S 2 

Assistant Health Officer Vol I 2 of 1924 S 2 (i) 

Associated trade marks Vol VIII 5 of 1940 S 2 

-Association Vol HI 14 of 1908 S 15 
—Asylum Vol V 4 of 1912 8 3 (1) 

-Atomic energy Vol VIII 29 of 1948 S 3 
-“At sight” Vol VI 26 of 1881 S 21 
—Attached to the earth Vol VIII 4 of 1882 S 3 
-Attested Vol VIII 4 of 1882 8 3 
— Auditor Vol V 4 of 1938 S 2 (4) 

—Author of trust Vol VIII 2 of 1882 S3 
—Authorised dealer Vol IV 7 of 1947 S 2 (a) 
—Authorised examiner Vol IV (1940) 8 & 4 Geo. VI 

Oh 28 S 2 (2) (a) 

— Authorised followers Vol VIII 2 of 1901 8 2 
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WORDS AND PHRASES (contA ) 


— Autboxised photographer Vol IV (1940) 3 & 4 Geo. 

VI, Ch 28 S 2 (2) (b) 
—Authority Vol VIII 54 of 1948 S 2 
—Average amount of capital Vol IV 15 of 1940 S 2 (2) 

—Award Vol 1 10 of 1940 S 2 (b); Vol V 14 of 1947 

S 2(b) 

— Axle weight Vol VI 4 of 1939 S 2 (1) 

— Bailable oSenoe Vol III 5 of 1898 S 4 
—Bailee Vol II 9 of 1872 S 148 
—Bailment Vol II 9 of 1872 S 148 
-Bailor Vol II 9 of 1872 S 148 
—Balance to the credit Vol V 11 of 1922 S 58A 
—Bale Vol II 12 of 1925 S 2 
-Bank Vol I 18 of 1891 S 2 (2); Vol VII 2 of 
1934 S 2 (a), 18 of 1944 S 2 (1) 
— Bank of Bengal Vol V 47 of 1920 S 2 (b) 

—Banker Vo! I 18 of 1891 S 2 (2); Vol VI 26 of 
1881 S 3, Vol VII 2 of 1899 S 2 (I) 
-Bankers’ books Vol 1 18 of 1891 S 2 (3) 

— Banking company Vol II 7 of 1913 S 277P 
—Barrister Vol IV 10 of 1897 S 3 (4) 

—Beneficial enjoyment Vol IV 5 of 1882 S 4 
-Beneficiary Vol VIII 2 of 1882 3 3 
—Benefit Vol VI 42 of 1923 S 2 (a) 

—Benefit period Vol VIII 34 of 1948 S 2 
—Bengal Act Vol IV 10 of 1897 S 3 (5) 

— Berar Vol IV 10 of 1897 3 3 (5a) 

— Bigamy with adultery Vol IV 4 of 1869 3 3 (7) 
—Bihar Act Vol IV 10 of 1897 S 5 (o) 

—Bihar and Orissa Act Vol IV 10 of 1897 S 3 (5b) 
—Bill of exchange Vol VI 26 of 1881 S 5; Vol VII 2 of 

1899 8 2 (2) 

—Bill of exchange payable on demand 

Vol VH 2 of 1899 8 2 (3) 
— BiU of lading Vol VII 2 of 1899 8 2 (4) 

—Blocked account Vol IV 7 of 1947 8 6 (3) 

—Board Vol I 2 of 1924 8 2 (li) ; 5 of 1923 8 2 (aa) ; 
Vol IV 23 of 1940 S3 (a), Vol V 3 of 1898 8 2 (4); 
14 of 1947 3 2 (o), Vol VIII 9 of 1903 8 2 


—Board of Referees Vol IV 15 of 1940 8 2 (4) 
—Boiler Vol I S of 1923 8 2 (b) 

—Bombay Act Vol IV 10 of 1897 8 3 (6) 

—Bond Vol VII 2 of 1899 3 2 (5) 

—Bonus Vol Vm 46 of 1948 3 2 
—Book Vol VII 16 of 1908 8 2 (2), 23 of 1931 3 2 
(1), 25 of 1867 S 1, Vol VII Act of 1922 8 2 (a) 
—Borrow Vol V (1935) 26 Geo. V & 1 Edw VIII, Ch 2 

3 311 

—Borrower Vol VIII 12 of 1948 8 2 
— Breach of trust Vol VIII 2 of 1882 8 3 
—Brigade Vol I 8 of 1911 8 7 (8) 

— Brigade area Vol I 2 of 1924 8 2 (iii) ; 6 of 1923 

S2(a) 

—British Burma Vol V (1935) 26 Geo. V & 1 Edw 
^ , VIII, Ch 2 8 311 

—British India Vol IV 2 of 1914 8 2 (d); 2 of 1930 

5 2 (il), 10 of 1697 S 3 (7). Vol V (1936) 26 Geo. V 

6 1 Edw VIU Ch 2 8 311, Vol VIII 21 of 1947 8 2 


—British Indian University Vol VI 27 of 1933 8 2 (a) 
— ^British officer Voll 8 of 1911 8 7 (1) 

—British possession Vol IV 10 of 1897 8 3 (8): (1907) 
7 Edw VII 0 . 16 3 1 (3); (1870) 33 & 34 Vict, o. 52 
8 26; Vol VII 9 of 1948 8 2 (a] 
—British subject Vol VI 7 of 1926 8 2 (a) 

—Broker Vol I-l of 1944 S 2 (a) 

— Brnldiug Vol 1 2 of 1924 8 2 (iv) 

— Butk-lieensee Vol VIII 54 of 1948 S 2 
.^nrma Vol V (1935J 26 Geo. V & 1 Edw VIU, Ch i 

'-B%rmaAct VolIV 10 of 1897 -S 3 (8a) 


—Business Vol tV 15 of 1910 S 2 (5) ; Vol V 11 of 
1922 S 2 (4), Vol VI 9 of 1932 S 2 (b); Vol VIII 21 

of 1947 S 2 

^Buyer Vol VII 3 of 1930 S 2 (1) 

—By-laws Vol II 2 of 1932 S 2 

—Cana! Vol VI 8 of 1873 S 3 (1), B 74 
—Canal-officer Vol VI 8 of 1873 S 3 (7) 

—Candidate Vol VI 45 of 1860 S 171A 
— Cannon Vol I 11 of 1878 S 4 
— Cantonment Vol I 2 of 1924 S 3 
— Cantonment Board Vol I 6 of 1923 S 2 (b) 

— Capital asset Vol V 11 of 1922 S 2 {4a) 

—Cargo Vol VIII 9 of 1948 S 2 
— Carriage Vol IV 4 of 1884 S 4 (4); Vol VIII 11 of 
1886 S 3; 2 of 1901 S 2 
— Cash contribution Vol V (1935) 26 Geo. V & 1 Edw 
VIII, Ch 2 S 147 

— Casual election Vol I 2 of 1924 S 2 (vi) 

— Casual vacancy Vol I 2 of 1924 S 2 (vii) 

—Cattle Vol I 1 of 1871 S 3, Vol IV 16 of 1927 S 2 
(1); Vol VI 5 of 1861 S 1 
—Central Act Vol IV 10 of 1897 S 3 (8aa) 

—Central Board Vol VII 2 of 1934 S 2 (b) 

— Central Board of Revenue Vol V 11 of 1922 S 2 (4b) 
— Central Excise Officer Vol 1 1 of 1944 S 2 (b) 

— Central Government Vol IV 10 of 1897 S 8 (8ab) 
—Central Legislature Vol IV 10 of 1897 S 3 (8ae) 

— Central Provinces Act Vol IV 10 of 1897 S 3 (8b) 

— Central Provinces and Berar Act Vol IV 10 of 1897 

S 3 (8c) 

— Certificate of insurance Vol VI 4 of 1939 S 93 (b) 

— Certificate of naturalization Vol VI 7 of 1926 S 2(b) 
— Certificate of registration Vol VI 4 of 1939 S 2(2) 

— Certification trade mark Vol Vltl 5 of 1940 S 2 
—Certified Vol V 4 of 1938 S 2 (5) 

—Certified copy Vol I 18 of 1891 S 2 (8); Vol II 3 of 

1923 S 2 

— Certifying Officer Vol V 20 of 1946 S 2 (o) 
—Chapter Vol IV 10 of 1897 S 3 (9) 

— Character Vol IV 1 of 1872 S 55 

—Charge Vol III 5 of 1898 S 4; Vol VIII 4 of 1382 

SlOO 

—Chargeable Vol VII 2 of 1699 S 2 (6) 

— Chargeable accounting period Vol IV 15 of 1940 
S 2 (6), Vol VIII 21 of 1947 S 2 
— Charitable purpose Vol I 6 of 1890 S 2 ; Vol V 11 of 

1922 S 4 

— Charkba raw silk Vol VIII 51 of 1948 S 3 
—Cheating Vol VI 45 of 1860 S 415 
— Cheating by personation Vol VI 45 of 1860 S 416 
—Cheque Vol VI 26 of 1881 8 6; Vol VII 2 of 1899 

S 2 (7) 

— Chief Controlling Revenue Authority Vol IV 10 of 

1897 S 3 (9a) 

— Chief Customs-Authority Vol V 19 of 1924 S 2 (b). 

Vol VII 8 of 1878 S 3 (a) 
—Chief Customs-Officer Vol VI 21 of 1923 S 149 (8); 

Vol VII 8 of 1878 S 3 (b) 
—Chief Inspector Vol I 5 of 1923 S 2 (o) ; Vol VI 4 

of 1923 S 3 (b) 

—Chief Justice Vol V (1935) 26 Geo. V & 1 Edw VIII, 
Ch 2— S 311 ; Vol VI 3 of 1936 S 2 (1) 
—Child Vol 1 19 of 1929 8 2 (a); 2 of 1933 8 2; Vol 
IV 25 of 1934 8 2 (o); 13 of 1855 8 4; Vol VI 4 of 
1923 8 3 (e); 19 of 1941 0 2 (a) ; Vol VIII 63 of 

1948 8 2 

— Child marriage Vol I 19 of 1929 S 2 (b) 

— Christians Vol I 15 of 1872 8 3 
—Church Vol 1 16 of 1872 8 3 
—Church of England Vol I 15 of 1872 S 3 
—Church of Borne Vol 1 15 of 1872 8 3 
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—Church of Scotland Vol 1 15 of 1872 S 3 
— Cinematograph Vol I 2 of 1918 S 2; Vol II 3 of 

1914 Soh I S 35 

—Circle Vol VIII 11 of 1886 S 3 
—Civil Court Vol VII 20 of 1863 S 2 
—Civil ofience Vol I 8 of 1911 S 7 (18); 14 of 1932 
S 6 (18) 

—Civil Prisoner Vol VII 9 of 1894 S 3 (4) 

— Civil Proceedings Vol VII 14 of 1946 S 2 
—Clerk of the Crown Vol III 5 of 1898 S 4 
—Cloth Vol VIII 7 of 1948 S 2 
—Coal mine Vol VIII 46 of 1948 S 2 
— Coasting-ship Vol VI 21 of 1923 S 37A 
— Coasting-vessel Vol VII 8 of 1878 S 3 (g) 

—Coca derivative Vol IV 2 of 1930 S 2 (b) 

—Coca leaf Vol IV 2 of 1930 S 2 (a) 

—Code Vol I 5 of 1908 S 2 (1) 

—Codicil Vol VIII 39 of 1925 S 2 (b) 

—Coercion Vol II 9 of 1872 S 15 
— Cognizable ofience Vol III 5 of 1898 S 4 
—Coin Vol VI 45 of 1860 S 230 
—Collecting Government Vol VII 2 of 1899 S 2 (12 A) 
— Collective work Vol II 3 of 1914 Scb I S 35 
—Collector Vol I 27 of 1940 S 2 (a); Vol II 14 of 
1923 S 2; Vol IV 10 of 1897 S 3 (10); 8 of 1890 
S 4 (6); Vol V 24 of 1930 S 2; 19 of 1883 S 3; 1 
of 1894 S 3 (c); Vol VI 9 of 1946 S 2 (b); 8 of 1873 
S 3 (6); Vol VII 1 of 1890 S 2 (2); 9 of 1890 S 3 (18); 
2 of 1899 S 2 (9); Vol VIII 6 of 1878 S 3; 9 of 1903 
S 2; 11 of 1886 S 3; 7 of 1903 S 2 
— Collector of land customs Vol V 19 of 1924 S 2 (c) 
—Colony Vol I (1849) 12 & 13 Viet, c. 96 S 5; Vol III 
(1874) 37 & 38 Viet, c. 27 S 2 ; Vol IV 10 of 1897 

S 3 (11) 

— Command Vol I 2 of 1924 S 2 (viii); 6 of 1923 

S 2(e) 

— Commanding officer Vol I 8 of 1911 S 7 (6); 14 of 
1932 S 6 (6); Vol VIII 7 of 1903 S 2 
— Commencement Vol IV 10 of 1897 S 3 (12) 

— Commission agent Vol 1 1 of 1944 S 2 (a) 

— Commissioner Vol I 7 of 1904 S 2 (3), Vol IV 10 of 
1897 S 3 (13); 15 of 1940 S 2 (7); Vol V 11 of 1922 
S 2 (5); Vol VI 8 of 1873 S 3(5); Vol VIII 8 of 

1923 S 2 

—Commissioner of Police Vol III 5 of 1898 S 4 
— Committee Vol V 14 of 1879 S 2 ; 24 of 1930 S 2 ; 

Vol VII 8 of 1929 S 2 (a); Vol VIII 8 of 1938 S 2 
— Committed Vol I 20 of 1920 S 2 (a) 

—Common carrier Vol I 3 of 1865 S 2 
—Company Vol 1 18 of 1891 S 2 (1); Vol II 7 of 1913 
S 2; Vol IV 15 of 1940 S 2 (8); Vol V 1 of 1894 
S 3 (e); S 38A; 11 of 1922 S 2 (6); 18 of 1885 S 16; 

Vol VIII 21 of 1947 S 2 
— Compensation Vol VIII 8 of 1923 S 2 
—Competent authority Vol IV 26 of 1938 S 2 (a); 

Vol VI 18 of 1940 S 2 (a) 
—Competent Court Vol VI 7 of 1923 S 2 (a) 

— Competent military authority Vol I 20 of 1920 S 2 

(b); 49 of 1920 S 2 

— Competent officer Vol IV 1940 3 & 4 Geo. Vi, 

Ch 28 B 2 (2) (c) 

— Complaint Vol HI 5 of 1898 S 4 
—Compulsory deposit Vol VII 19 of 1925 S 2 (a) 
-Conciliation Officer Vol V 14 of 1947 S 2 (d) 

— Conciliation proceedings Vol V 14 of 1947 S 2 (e) 

— Conclusive proof Vol IV 1 of 1872 S 4 
— Confinement Vol VIII 34 of 1948 S 2 
—Consent Vol II 9 of 1872 S 13 
— Consideration Vol H 9 of 1872 S 2 
—Consignee Vol IV 9 of 1874 S 32 
—Consular Officer Vol IV 10 of 1897 S 3 (14); Vol VIII 

41 of 1948 S 2 


WORDS AND PHRASES (contd,) 

— Consumer Vol IV 9 of 1910 S 2 (o) 

—Contingent contract Vol II 9 of 1872 S 31 
—Contingent right Vol VIII 27 of 1866 S 2 
— Continuing guarantee Vol II 9 of 1872 S 129 
—Contract Vol II 9 of 1872 S 2 
—Contract beootoing void Vol II 9 of 1872 S 2 
— Contract carriage Vol VI 4 of 1939 S 2 (3) 

— Contracting party Vol 1 19 of 1929 S 2 (c) 
—Contribution Vol V 11 of 1922 S 58 A; Vol VII 19 
of 1925 S 2 (b); Vol VIII 34 of 1948 S 2; 46 of 

1948 S 2 

—Contribution period Vol VIII 34 of 1948 S 2 
— Control of a company Vol VIII 21 of 1947 S 2 
—Controlled area Vol VIII 15 of 1934 S 2 
— Controlled station Voi VIII 54 of 1948 S 2 
—Controller Vol II 23 of 1918 S 2; Vol VI 2 of 

1911 S 2 (3) 

—Convey Vol VIII 27 of 1866 S 2 
— Conveyance Vol VII 2 of 1899 S 2(10); Voi VIII 27 

of 1866 S 2 

— Convicted criminal prisoner Vol VII 9 of 1894 S 8 (3) 
— Conviction Vol IV (1870) 33 & 34 Viet, o. 52 S 26 
—Co-operative Life Insurance Society Vol V 4 of 

1938 S 95 

—Copyright Vol II 3 of 1914 Scb I S 1 ; Vol VI 2 

of 1911 S 2 (4) 

— Copyright Act Vol II 3 of 1914 S 2 
— Corporation tax Vol V (1935) 26 Geo. V & 1 Edw 

VIII Ch 2 S 311 

—Corps Vol I 8 of 1911 S 7 (9); 14 of 1932 S 6 (8); 

Voi VIII 31 of 1948 S 2 
—Corresponding Province Vol V (1935) 26 Geo. V & 1 

Edw VIII Ch 2 S 311 
— Cost of living index number Vol VIII 11 of 1948 S 2 
—Cost of maintenance Vol V 4 of 1912 S 3 (2) 

—Costs Vol IV 39 of 1920 g 4 (a) 

—Cotton Vol II 3 of 1923 S 2; 14 of 1923 S 2; 12 oi 

1925 S 2 

—Cotton cloth Vol II 23 of 1918 S 2 
— Cotton ginning factory Vol 11 12 of 1925 S 2 
— Cotton goods Vol II 20 of 1926 S 2 
—Cotton pressing factory Vol II 12 of 1925 S 2 
—Cotton waste Vol II 3 of 1923 S 2; 12 of 1925 S 2 
— Cotton yarn Vol II 20 of 1926 S 2 
—Council Vol VI 48 of 1947 S 2 (a) 

— Council (Medical) Vol VI 27 of 1933 S 2 (b) 
—Counterfeit Voi I 1 of 1937 S 2 (b); Vol VI 45 of 

1860 S 28 

—Court Vol I 18 of 1891 ig 2 (5); 14 of 1920 S 2; 10 
of 1940 g 2 (c); Voi II 7 of 1913 S 2, Vol IV 4 of 
1869 'S 3 (4); 1 of 1872 S 3; 8 of 1890 S 4 (5); 
Vol V 1 of 1894 S 3 (d), 4 of 1938 S 2 (6); 14 of 
1947 S 2 (f); Vol VI 42 of 1923 S 2 (b); 3 of^l936 
S 2 (2); 21 of 1946 S 2 (1) (b); Vol VII 20 of 1863 
S 2; 3 of 1900 S 2 (a); 4 of 1925 S 2 (a); Vol VIII 

7 of 1903 S 2 

—Court-martial Vol I 8 of 1911 S 7 (16); 14 cf 1932 

S 6 (14) 

—Court of Justice Vol VI 45 of 1860 S 20 
—Court of small causes Vol VII 9 of 1887 S 4 
— Court of summary jurisdiction Vol VI18ofl921S2 
—Covering Vol I 1 of 1937 S 2 (c); Vol VI 4 of 

1889 S 5 

—Creditor Vol II 9 of 1872 S 126 
— Criminal breach of trust Vol VI 45 of 1860 S 405 
— Criminal conspiracy Vol VI 45 of I860 S 120 A 
—Criminal Court Vol I 8 of 1911 S 7 (17); 14 of 1932 

S6(15) 

-Criminal force Vol VI 45 of 1860 S 350 
— Criminal intimidation Vol VI 45 of 1860 S 503 
— Criminal lunatic Vol V 4 of 1912 S 3 (4) 

—Criminal misappropriation Vol VI 45 of 1860 S 403 
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WORDS AND PHRASES (contd ) 

—Criminal prisoner Vol VII 9 of 1894 S 3 (2) 

Criminal trespass Vol VI 45 of 1860 S 441 

—Crops vol IV 2 of 1914 S 2 (a) 

—Crown Vol II 5 of 1908 0 27 R 8B 

Grown contracts Vol IV 10 of 1897 S 3 (i4a) 

-Crown debts Vol IV 10 of 1897 S 3 (14b) 

Crown grant Vol IV 10 of 1897 S 3 (14c) 

—Crown liabilities Vol IV 10 of 1897 S 3 (14d) 

-Crown pleader Vol 11 5 of 1908 0 27 R 8B 

Crown property Vol IV 10 of 1897 S 3 (14e) 

— Crown Representative Vol IV 10 of 1897 S 3 (14f) 
-Crown revenues Vol LV 10 of 1897 S 3 (14g) 
—Culpable homicide Vol VI 45 of 1860 S 299 
—Curing Vol I 1 of 1944 S 2 (o) 

-Currency Vol IV 7 of 1947 S 2 (b) 

Customs— Collector Vol V 17 of 1927 S 2 (a); 18 of 

1947 S 2 (a), Vol Vll 8 of 1878 S 3 (c); Vol VlIX 8 

of 1938 S 2 

—Customs-port Vol VII 8 of 1878 S 3 (d) 

-Daco ty Vol VI 45 of 1860 S 391 
—Daily fine Vol IV 9 of 1910 S 2 (d) 

—Dairy Vol I 2 of 1924 S 2 (z) 

—Dairyman Vol I 2 of 1924 S 2 (xi) 

— Damodar valley Vol VIII 14 of 1948 S 2 
—Dangerous drug Vol IV 2 of 1930 S 2 (h) 

— Dangerous patroleum Vol VI 30 of 1934 S 2 (b) 
-Day Vol IV 25 of 1934 S 2 (d),Vol VI 4 of 1923 S 3 
(cc) ; Vol VIII 18 of 1942 S 2; 63 of 1948 S 2 
-Dealer Vol VII 24 of 1947 S 3 (b) 

—Death Vol VI 45 of 1860 S 46 
— Debenture Vol II 7 of 1913 S 2 
—Debt Vol V (1935) 26 Geo V & 1 Edw VIII Ch 2 
S311 

— Decree Vol I 5 of 1908 S 2 (2) 

—Decree-holder Vol I 5 of 1908 S 2 (3) 

—Defamation Vol VI 46 of 1860 S 499 
—Defaulter Vol VII 1 of 1890 S 2 (3) 

-Deficiency of profits Vol IV 15 of 1940 S 2 (9) ; 

Vol VIII 21 of 1947 S 2 
—Deliverable state Vol VII 3 of 1930 S 2 (3) 
—Delivery Vol II 3 of 1914 Sch I S 33 ; Vol VII 3 
of 1930 S 2 (2) 

—Delivery van Vol VI 4 of 1939 S 2 (4) 

—Dental mechanic Vol VIII 16 of 1948 S 2 
—Dentist Vol VIII 16 of 1948 S 2 
—Dentistry Vol VIII 16 of 1948 S 2 
—Department Vol I 8 of 1911 S 7 (11) 

—Dependant Vol IV 7 of 1922 S 2 (a) ; Vol VI, 18 of 
1921 S 2 ; Vol VII 19 of 1925 S 2 (c); Vol VIII 8 of 
1923 S 2 

—Depositor Vol lY 5 of 1873 S 3 
—Desert Vol VI 3 of 1936 S 2 (3) 

— Dog^ertion Vol IV 4 of 1869 S 3 (9) 

—Design Vol VI 2 of 1911 S 2 (5) 

—Devisee Vol VIII 27 of 1866 S 2 
— ‘Die intestate* Vol V 18 of 1937 S 5 
—Diploma • Vol VI 28 of 1939 S 2 (a) 

—Diplomatic officer Vol VIII 41 of 1948 S 2 
—Director Vol II 7 of 1913 S 2; Vol IV 15 of 1940 
S 2 (10); Vol VIII 21 of 1947 S 2 


—Director General (Post) Vol VI 6 of 1898 S 2 
—Disaffection Vol VII Act of 1922 S 2 (b) 

—Diseased Vol IV 13 of 1899 S 2 
—Dishonestly Vol VI 45 of 1860 S 24 
—Displaced person Vol VUI 12 of 1948 S 2 ; 47 of 
1948 S3 


-Diai^TOved Vol IV 1 of 1872 S 3 
-Ifi'stributing main Vol IV 9 of 1910 S 2 (e) 

-Diitrirt Vol I 6 of 1923 S 2(e); Vol IV 6 of 1924 
t! i 2 8 of 1873 




WORDS AND PHRASES (contd.) 

— District Court Vol II 7 of 1913 S 2; Vol IV 4 of 
1869 S 3 (3); 8 of 1890 S 4 (4) ; Vol V 4 of 1912 S 3 
(3); Vol VI 2 of 1911 S 2 (6);Vol VIII ll’of 1886 S 3, 

5 of 1940 S 2 

—District Judge Vol IV 4 ijf 1869 S 3 (2); 10 of 1897 
S 3 (15); Vol VIII 39 of 1925 S 2 (bb) 

— District Magistrate Vol IV 6 of 1924 S 2 (2); Vol V 
3 of 1898 S 2 (6); Vol VI 4 of 1923 S 3 (eoe);Vol VIII 
11 of 1886 S 3 

—Dividend Vol IV 15 of 1940 S 2 (11); Vol V 47 of 
1920 S 2 (c); 11 of 1922 S 2 (6A) ; Vol VIII 21 of 
1947 S2 

—Division Vol I 8 of 1911 S 7 (8); 3 of 1913 S 2 (13). 
Vol VI 2 of 1913 S2 

— Divisional canal-officer Vol VI 8 of 1873 S 3 (7) 
—Dock worker Vol VIII 9 of 1948 S 2 
—Document Vol IV 1 of 1872 S 3;10 of 1897 S 3 (16), 
(1940) 3 & 4 Gao VI Ch 28 S 2 (2) (d); Vol VI 45 of 
1860 S 29; 19 of 1923 S 2 (3); Vol VII Act of 1922 
S 2 (c); 23 of 1931 S 2 (2) 

—Document of title to goods Vol VII 3 of 1930 S 2 (4) 
— Drainage- work Vol VI 8 of 1873 S 3 (3) 
—Dramatic work Vol II 3 of 1914 Sch I S 35 
—Drawee Vol VI 26 of 1881 S 7 
— Drawee in case of need Vol VI 26 of 1831 S 7 
—Drawer Vol VI 26 of 1881 S 7 
—Driver Vol VI 4 of 1939 S 2 (5) 

—Drug VolIV, 23of 1940S3(b) 

— Duly appointed Vol VIII 34 of 1948 S 2 
—Duly stamped Vol VII 2 of 1899 S 2 (11) 

— Dutiable goods Vol V 19 oi 1924 S 2 (d) 

—Earned income Vol V IX of 1922 S 2 (6 A A) 

—East Punjab Act Vol IV 10 of 1897 S 3 {16b) 
—Eastern Bengal and Assam Act Vol IV 10 of 1897 
S 3 (16a) 

—Editor Vol VII 25 of 1867 S 1 
—Effects Vol VI 21 of 1923 S 2 (1) 

— ^Election Vol IV 39 of 1920 S 4 (b) 

—Electoral right Vol VI 45 of 1860 S 171A 
—Electric supply line Vol IV 9 of 1910 S 2 (f) 

— Emigrant Vol lY 7 of 1922 S 2 (b) 

— Emigrant labourer Vol VIII 22 of 1932 S 2 
—Emigrant ship Vol IV 7 of 1922 S 2 (co) 
—Emigrate Vol IV 7 of 1922 8 2 (o) 

— Emigration Vol IV 7 of 1922 S 2 (c) 

—Employee Vol V 11 of 1922 S 58A ; Vol VIII 11 
of 1948 S 2 ; 34 of 1948 S 2; 46 of 1948 S 2 
—Employer Vol IV 24 of J938 S 2 (b) ; Vol V 11 of 
1922 S 58A; 11 of 1922 S 68N; 20 of 1946 S 2 (d), 
14 of 1947 S 2 (g) ; Vol VIII 8 of 1923 S 2; 16 of 
1926 S 2; 23 of 1943 8 2, 9 of 1948 S 2; 11 of 1948 
S 2; 46 of 1948 B 2 

—Employing interest Vol VIII 22 of 1932 8 2 
—Employment injury Vol VIII 34 of 1948 S 2 
—Enactment Vol IV 10 of 1897 8 3 (17) 

—Endorsed Vol VII 16 of 1908 B 2 (6) 
—Endorsement Vol VII 16 of 1908 S 2 (5) 

—Enemy Vol I 8 of 1911 S 7 (12) ; 14 of 1932 

a 6 (10) 

, —Energy Vol IV 9 of 1910 S 2 (g) 

—English mortgage Vol VIII 4 of 1882 S 58 
—Engravings Vol II 3 of 1914 Sch I S 35 
—Enrolled Vol VIII 31 of 1948 S 2 
— Enrolled person Vol I 49 of 1920 8 2 
—Enrolling officer Vol I 49 of 1920 8 2 
—Entitled consumer Vol I 2 of 1924 8 2 (xia) 

—Entry Vol VI 34 of 1920 8 2;Vol VII 9 of 1943 
8 2 (b) 

—Essential commodity V6l IV 24 of 1946 8 2 (a) 
—Establishment Vol VIII 18 of 1942 8 2 
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—Estate Vol III 7 of 870 S 7 (v); Vol VII 24 of 1947 
S 3 (e) 

—Estate duty Vol V (1935) 26 Geo V & 1 Edw VIII 
Ch 2 S 311 

—European Vol V (1935) 28 Geo V & 1 Edw VIII 
Ch 2~Soh I (26); Vol VI 24 of 1855 S 15 
—European British subject Vol III 5 of 1898 S 4, Vol 
IV 8 of 1890 S 4 (7); 15 of 1903 S 2 (a);Vol VI 
18 of 1940 S 2 (b) 

—Evidence Vol IV 1 of 1872 S 3 
—Excess Profits Tax Officer 

Vol IV 15 of 1940 S 2 (12) 
-Exchange Vol VIII 4 of 1882 S 118 
—Excisable goods Vol I 1 of 1944 S 2 (d) 

— Excluded areas Vol V (1935) 26 Geo V & 1 Edw 
VIII Ch 27— S 91 

—Executed Vol VII 2 of 1899 S 2 (12) 

—Execution Vol VII 2 of 1899 S 2 (12) 

— Executive Vol VIII 16 of 1926 S 2 / 

— Excutive engineer Vol I 2 of 1924 S 2 (xii) 

— Executive officer Vol I 2 of 1924 S 2 (xiii) 
—Executor Vol VIII 39 of 1925 S 2 (e) 

— Exempted employee Vol VIII 34 of 1948 S 2 
— Exempted person Vol I 3 of 1913 S 2 (2) 

— Existing company Vol II 7 of 1913 S 2 
— Existing Indian law Vol V (1935) 26 Geo V & 1 
Edw Vm Ch 2 S 311 
— Explosive Vol IV 4 of 1884 S 4 (1) 

—Explosive substance Vol IV 6 of 1908 S 2 
-Export Vol I 22 of 1934 S 2 (4); Vol V 18 of 1947 
S 2 (b) , Vol VI 1 of 1878 S 3 ; Vol VII 24 of 1947 
S 3{ d); Vol VIII 8 of 1938 S 2; 31 of 1947 S 2 
— Export from British India Vol IV 2 of 1936 S 2 (k) 
-Export inter-provmcially Vol IV 2 of 1930 S 2 (1) 
—Extortion Vol VI 45 of 1860 S 383 
— Extradition crime 

Vol IV (1870) 33 & 34 Viet o 52 S 26 
—Extradition ofience Vol IV 15 of 1903 S 2 (b) 
—Extra-provincial jurisdiction Vol VIII 47 of 1947 S 2 

—Fabricating false evidence Vol VI 45 of 1869 S 192 
—Fact Vol IV 1 of 1872 S 3 

—Factory Vol 1 1 of 1944 S 2 (a); Vol IV 25 of 1934 
S 2 (]),Vol VI 4 of 1<036 S 2 (i); Vol VIII 15 of 1934 
S 2, 34 of 1948 S 2 ; 63 of 1948 S 2 
— Facts in issue Vol IV 1 of 1872 S 3 
— False trade description Vol VI 4 of 1889 S 2 (3) 

— Falsification of accounts Vol VI 45 of 1860 S 477A 
—Family Vol VIII 22 of 1932 S 2 ; 34 of 1948 S 2 
—Fares Vol VI 4 of 1939 S 2 (6) 

—Father Vol IV 10 of 1897 S 3 (18) 

—Fault Vol VII 3 of 1930 S 2 (5) 

—Federal Railway Vol V 14 of 1947 S 2 (h) ; (1935) 
26 Geo V <fe 1 Edw VIII Oh 2— S 311; Vol VII 9 of 
1890 S 3 (19) 

—Feed pipe Vol I 6 of 1923 S 2 (cc) 

—Ferry Vol VI 17 of 1878 S 3; Vol VII 9 of 1890 S 3 
(2); Vol VIII 2 of 1901 S 2 
—Field firing Vol VI 5 of 1938 S 8 (a) 

— Filature ra-w silk Vol VIII 51 of 1948 S 3 
— Financial year Vol IV 10 of 1897 S 3 (19) 

—Firm Vol V 11 of 1922 S 2 (6b); Vol VI 9 of 1932 
S 4; Vol VIII 21 of 1947 S 2 
— Firm name Vol VI 9 of 1932 S 4 
—Fish Vol IV 4 of 1897 S 3 (1) 

— Fixed engine Vol IV 4 of 1897 S 3 (2) 

—Fixed rate Vol IV 15 of 1940 S 2 (14), Vol VIII 21 
of 1947 S 2 

— Flashing point Vol VI 30 of 1934 S 2 (e) 
—Food-crops Vol IV 24 of 1946 S 2 (b) 

— Food-stufis Vol IV 24 of 1946 S 2 (c) 

—Force Vol VI 45 of 1860 S 349 


WORDS AND PHRASES (conid.) 

— Foreign award Vol I 6 of 1937 S 2 
—Foreign currency Vol IV 7 of 1947 S2 (c) 

— Foreign exchange Vol IV 7 of 1947 S 2 (d),Vol VII 
2 of 1934 S 2 (bb) 

— Foreign frontier Vol V 19 of 1924 S 2 (e) 
—Foreign-going ship Vol VI 21 of 1923 S 2 (2) 
—Foreign instrument Vol VI 26 of 1881 S 12 
— Foreign port Vol VII 8 of 1878 S 3 (e) 

— Foreign security Vol IV 7 of 1947 S 2 (e) 

— Foreign State 

Vol IV 4 of 1874 S 2,15 of 1903 S 2 (e) 
— Foreign territory Vol V 19 of 1924 S 2 (f) 
-Foreigner Vol IV 31 of 1946 S 2 {a);Yol VII 1# 
of 1939 S 2 (a) 

— Forest offence Vol IV 16 of 1927 S 2 (3) 

—Forest officer Vol IV 16 of 1927 S 2 (2) 

— Forest- produce Vol IV 16 of 1927 S 2 (4) 

— Forged document Vol VI 45 of 1860 S 470 
—Forgery Vol VI 45 of 1860 S 463 
—Fraud Vol II 9 of 1872 S 17 
—Fraudulently Vol VI 45 of 1860 S 25 
— Free consent Vol II 9 of 1872 S 14 
— Fugitive criminal 

Vol IV (1870) 33 & 34 Viet, c 52 S 26 
— Fugitive criminal of a foreign state Vol IV (1870) 
33 & 34 Viot c 52 S 26 

—Fund Vol VIII 23 of 1943 S 2; 46 of 1948 S 2 
—Funds Vol V 9 of 1914 S 2 
— Future goods Vol VII 3 of 1930 S 2 (6) 

— Gainfully occupied person Vol VIII 23 of 1943 S 2 
— Gaining wrongfully Vol VI 45 of 1860 S 23 
— Gains of learning Vol V 30 of 1930 S 2 
—General Controlling authority Vol VII 9 of 189) 

5 9 (22) 

— General lighthouse Vol V 17 of 1927 S 2(c) 

— General meeting Vol V 47 of 1920 S 2 (d) 

— General Officer Commanding the District Vol VIII 
7 of 1903 S 2 

— Generating station Vol VIII 54 of 1948 S 2 
—Gift Vol VIII 4 of 1882 S 122 
—Giving false evidence Vol VI 45 of 1860 S 191 
—Gold Vol IV 7 of 1947 S 2 (f) 

—Good faith Vol IV 10 of 1897 S3 (20) ; Vol VI 45 
of 1860 S 52 

—Goods Vol V 47 of 1920 S 2 (e) ; (1935) 26 Geo V 

6 1 Edw VIII Ch 2 — S 311 ; Vol VI 4 of 1889 S 2 
(4) ; 4 of 1939 S 2 (7) ; Vol VII 9 of 1890 S 3 (9) ; 

3 of 1930 S 2 (7) 

— Goods vehicle Vol VI 4 of 1939 S 2 (8) 

—Governing body Vol VII 21 of 1860 S 16 
—Government Vol I 3 of 1913 S 2 (3) ; Vol IV 10 of 
1897 S 3 (21) ; Vol VI 45 of 1860 S 17 ; 15 of 1908 
S 3 ; 2 of 1913 S 2 ; Vol VII 9 of 1890 S 9 (20); 10 
of 1920 S 2 (c) ; Vol VIII 11 of 1886 S 3 
— Government printer Vol IV (1907) 7 Edw VII o 16 

Sl(3) 

— Government Provident Fund Vol VII 19 of 1925 S 2{d) 

Government securities Vol IV 10 of 1897 S 3 (22) ; 

Vol V 4 of 1938 S 2 (7); Vol VII 10 of 1920 S 2 (a) ; 
18 of 1944 S 2 (2) 

—Governor Vol IV (1870) 33 & 34 Viet C 52 S 26 
— Grade designation Vol 1 1 of 1937 S 2 (d) 

— Grade designation mark Vol 1 1 of 1937 S 2 (e) 

— Grains and pulses Vol VII 12 of 1947 S 2 (b) 
—Grant of money or land-revenue Vol VI 23 of 1871 
S 3 

— Grievoua hurt Vol VI 45 of 1360 S 320 ; 3 of 1936 
S2(4) 

— Gross income Vol IV 10 of 1892 S 2(2) 

—Grower Vol VI 9 of 1946 S 2 (e) 

1142 & 1143 A. M. 
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—Guarantee Vol Y (1935) 26 Geo V & 1 Edw VIII Ch 2 
sail 

—Guarantee, contract of Yol II 9 of 1872 S 126 
—Guardian Vol I 2 of 1933 S 2 ; Vol IV 8 of 1890 S 4 
(2) ; Vol VIII 13 of 1880 S 2 

—Hackney-carriage Vol V 14 of 1879 S 2 
—Harbour Vol VI 45 of 1860 S52A. 

—Health Officer Vol I 2 of 1924 S 2 (xiv) 

— Heavy transport vehicle Vol VI 4 of 1939 S 2(9) 
—Heir Vol VIII 27 of 1866 S 2 
—Hemp Vol IV 2 of 1930 S 2 (c) 

—High Court Vol I 3 of 1913 S2 (12) ; 38 of 1926 
S2 (1) (c) ; Vol III 5 of 1898 S 4; 5 of 1898 S 266 ; 
Vol IV 4 of 1869 S3 (1) ; 10 of 1897 S3(24) ; 15 
of 1903 S 2 (d) ; Voi V (1935) 26 Ceo V & 1 Edw 
VIII Ch 2 S2I9 ; (1935) 26 Gao V & 1 Edw VIII 
Gh 2 S 311; Vol VI 2 of 1911 S 2 (7); 2 of 1913 S 2 ; 
Vol VII 23 of 1931 S 2 (3); Vol VIII 27 of 1866 S 2 ; 
2S of 1866 SI; 5 of 1940 S 2 ; 1 of 1948 S 2 ; 
40 of 1948 S2 

—His Majesty’s Regular Forces Vol VIII 2 of 1901 S 2 
—History ticket Vol VII 9 of 1894 S3 (6) 

— *’Hold” Vol VIII 27 of 1866 S2 
—Holder Vol VI 26 of 1881 S8 
—Holder in due course Voi VI 26 of 1881 S 9 
—“Holding” Vol VIII 27 of 1866 S 2 
—Home trade ship Vol VI 21 of 1923 S 2 (3) 

-Horse Vol VIII 2 of 1901 S 2 
—House Vol I 6 of 1923 S2 (f) 

—House-breaking Vol VI 45 of 1860 S445 
—House-breaking by night Vol VI 45 of 1860 S 446 
—House in state of reasonable repair Vol I 6 of 1923 
S2(i) 

—House trespass Vol VI 45 of 1860 S 442 
—Hart Vol VI 45 of 1860 S 319 
—Husband Vol VI 3 of 1936 S 2 (5) 

—Hut Vol I 2 of 1924 S 2 (xvi) 


—Illegal Vol VI 45 of 1860 S 43 
—Immediate employer Vol VIII 34 of 1948 S 2 
—Immovable property Vol IV 10 of 1892 S 2 (1) ; 10 
of 1897 S 3 (25); Vol VII 16 of 1908 S 2 (6), Vol VIII 
27 of 1866 S 2 ; 28 of 1866 S 1 ; 4 of 1882 S 3 
—Import Vol I 22 of 1934 S 2(3) ; Vol IV 4 of 1884 
S 4(6); 2 of 1914 S 2 (b) ; 23 of 1940 S 3 (c) ; Vol V 
18 of 1947 S 2 (b) ; Vol VI 1 of 1878 S 3 ; Vol Vll 
24 of 1947 S 3 (d) 

— Import inter provincially Vol IV 2 of 1930 S2 (j) 

— Import into British India Vol IV 2 of 1930 S 2 (i) 

— Impressed stamp Vol VII 2 of 1899 S 2 (13) 
—Imprisonment Vol I 20 of 1920 S2 (c) ; Vol IV 10 
of 1897 S 3 (26) 

— ^Improvement Vol V 19 of 1883 S 4 
—Incestuous adultery Vol IV 4 of 1869 S 3 (6) 
—Income Vol IV 15 of 1940 B 2 (13); Vol V 11 of 1922 
S2(6c) 


— Income-tax Officer Vol V 11 of 1922 S 2 (7) 
—Income-tax practitioner Vol V 11 of 1922 S 61 
—Indemnity, contract of Vol II 9 of 1872 S 124 
—Independent brigade Vol I 8 of 1911 S 7 (10) 
—India Vol IV 10 of 1897 S 3 (27); Vol V (1935) 26 Gee 
V & 1 Edw VIII Ch 2 S 311 ; Vol VII 20 of 1863 
S24 

— Indian Christian Vol I 3 of 1913 S 2 (4) * Vol V 
(1935) 26 Geo V & 1 Edw VlllCh 2, Sch I (26) ; Vo] 
VIII 39 of 1925 S 2(d) 

—Indian Commissioned officer Vol 1 8 of 1911 * S7 (2] 
— Indian currency Vol IV 7 of 1947 S 2 (g) 

^Indian export allotnaent Vol VIII 8 of 1938 S 2 
^Indian law Vol iVaO of 1897 S 3 (27a) 

^Indian Navy Vol VI 34 of 1934 S 2 
%~Indian Res^rVe^Forcea Vol VIII 2 of 1901 S 2 


WORDS AND PHRASES {coiUdJ 

— Indian soldier Vol VII 4 of 1925 H2 (b) 

— Indian State Vol IV 10 of 1897 S3 (27b) ; Vol V 
(1935) 26 Geo V & 1 Edw VIII Ch 2 S 311 
— Indian State Railway Vol V (1935) 26 Geo V i 
EdwVrriCb2 S3U; Vol VII 9 of 1890 S 3 (19) 
—Indorsee Vol VI 26 of 1881 S 16 • 

— Indorsement Vol VI 26 of 1881 S 15 
—Indorsement in blank Vol VI 26 of 1881 S 16 
— Indorsement in full Vol VI 26 of 1881 S 16 
—Industrial dispute Vol V 14 of 1947 S 2 (k) 

— Industrial establishment Vol V 20 of 1946 S 2 (e) * 
Vol VI 4 of 1936 S 2i{ii) 

—Industry Vol V 14 of 1947 S 2 (j) , Vol VIII 16 of 
1926 S 2 

— Infection Voi IV 2 of 1914 S 2 (c) 

— Infectious or contagious disorders Vol V 9 of 1898 
S 2 (a) 

— Infectious or contagious disease Vol I 2 of 1924 S 2 
(xvii) 

—Infringement of copyright Vol II 3 of 1914 Sch X 
S"2 

—Infringing (copyright) Vol II 3 of 1914 Sch I B 35 
— Inhabitant Vol I 2 of 1924 S 2 (xviii) 

—Inland Vol VI 6 of 1898 S2 
— Inland instrument Vol VI 26 of 1881 S 11 
—Inland steam-vessel Vol VI 1 of 1917 S 2 (1) 

— Inland water Voi VI 1 of 1917 S 2(2) ; Vol VII 9 
of 1890 S 3 (3) 

— Inoculation Vol VIII 13 of 1880 S 2 
—Inquiry Vol III 5 of 1898 S 4 , Vol IV 39 of 1920 
S 4 (e) ; Vol VI 45 of 1860 S 44 
—Insolvent Vol VII 3 of 1930 S 2 (8) 

— Inspecting Assistant Commissioner Vol IV 15 of 1940 
S 2 (15) ; Vol V 11 of 1922 S 2 (6D) 

—Inspector Vol I 5 of 1923 S 2 (c) ; Vol IV 5 of 1910 
S 2 ; Vol VI 4 of 1923 8 3 (e)*; Vol VII 9 of 1890 
S 3 (8) 

— ^Inspector General Vol VII 9 of 1894 S 3 (7) ; 8 of 
1897 S 4 (b) 

— Instrument Vol VII 2 of 1899 S 2 (14) ; 13 of 1924 
S 2 (a) ; Vol VIII 4 of 1882 S 3 
— Instrument of trust Vol VIII 2 of 1882 S 3 
— Insurance agent Vol V 4 of 1938 S 2 (10) 

— Insurance company Vol II 7 of 1913 S 2“; Vol V 
of 1938 S 2 (8) 

—Insurance, policy of Vol VII 2 of 1899 S 2 (19) 
—Insured person Vol VIII 34 of 1948 S 2 
—Insurer Voi V 4 of 1938 S 2 (9) ; 1 of 1941 S 2 
— Interest Vol VIII 10 of 1918 S 2 
—Intoxicating drug Vol I 2 of 1924 S 2 (xix) 

—Invalid carriage Vol VI 4 of 1939 S 2 (10) 
—Invention Vol VI 2 of 1911 S 2 (8) 

—Investigation Voi III 5 of 1898 S 4 
— Irregular corps Vol VIII 2 of 1901 S 2 
—Issue Vol VI 1 of 1889 S 2 
— Issue of capital Yol VIII 29 of 1947 S 2 

—Joint-stock company Vol II 7 of 1913 S 254 
—Judge Vol I 18 of 1891 S 2 (6) ; Vol V 18 of 1879 
S 3 ; (1935) 26 Geo V tSs 1 Edw VIII Oh 2 S 311"; 
Vol VI 45 of 1860 S 19 
— Judicial proceeding Vol III 5 of 1898 S 4 
—Justice of the Peace Vol IV (1870) 33 & 34 Viot o 52 
S26 

—Keeper of a sarai Vol VII 22 of 1867 S 2 
—Kidnapping Vol VI 45 of 1860 S 359 
—Kidnapping from British India Vol VI 46 of ISeO 
S360 ^ 

—Kidnapping from lawful guardianship Vol VI 45 of 
1860 S361 

—Labour Court Vol VIII 16 of 1926 S 2 
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—Labourer Vol VI 8 of 1873 S 63; Vol VXII 22 of 1932 
S2 

—Lac Vol V 24 of 1930 S 2 

— Lac cess Vol V 24 of 1930 S 2 

—Land Vol I 7 of 1904 S 2 (5); Vol IV 5 of 1882 S 4; 

Vol V 1 of 1894 S 3 (a) ; Vol VIII 7 of 1903 S 2 
— Land customs area Vol V 19 of 1924 8 2 (g) 

— Landing place Vol VIII 2 of 1901 S 2 

—Lawyer Vol V 11 of 1922 S 61 

—Learning Vol V 30 ol 1930 S 2 

—Lease Vol VII 2 of 1899 S 2 (16); 16 of 1908 S 2 (7); 

Vol VIII 4 of 1882 S 105 
—Lecture Vol IT 3 of 1914 Sch I S 35 
— Legal practitioner Vol V 18 of 1879 S 3 ; 23 of 1923 
S 2 ; 21 of 1926 S 2 (a) 

— Legal proceeding Vol I 18 of 1891 S 2 (4) 

— Legal representative Vol I 10 of 1940 S 2 (d); Vol VI 
2 of 1911 S 2 (9) 

— Legally bound to do Vol VI 45 of 1860 S 43 
—Legislature Vol IV (1870) 33 & 34 Viet o 52 S 26 
—Leper Vol V 3 of 1898 S 2 (1) 

— Leper asylum Vol V 3 of 1898 S 2 (3) 

—Lessee Vol VIII 11 of 1886 S 3 
— Lessor and lessee Vol VIII 53 of 1948 S 3 
— Letters of administration Vol I 3 of 1913 S 2 (5) 
—Licence Vol 1 11 of 1878 S 4 ; Vol II 3 of 1923 S 2 ; 
Vol IV 5 of 1882 S 62 ; 9 of 1910 S 2 (h) ; Vol VI 

4 of 1939 S 2 (11) ; Vol VIII 54 of 1948 S 2 
— Licensing authority Vol VI 4 of 1939 S 2 (12) 

—Life Vol Vr 45 of 1860 S 45 

— Life insurance business Vol V 4 of 1938 S 2 (11) 
—Lighthouse Vol V 17 of 1927 S 2 (d) 

— Light transport vehicle Vol VI 4 of 1939 S 2 (13) 

— Limitations Vol VIII 5 of 1940 S 2 
— Literary work Vol II 3 of 1914 Sob I S 35 
— Live-stock Vol V 9 of 1898 S 2 (6) 

—Loan Vol V (1935) 26 Geo V & 1 Edw VIII Ch 2 

5 311 ; Vol VIII 10 of 1918 S 2 ; 12 of 1948 S 2 
—Local authority Vol I 1 of 1871 S 3 ; Vol IV 10 of 

1897 S 3 (28) ; Vol V 18 of 1885 S 16 ; 9 of 1914 
S 2; Vol VII 9 of 1890 S*135; 25 of 1941 S 2(a); Vol 
VIII 13 of 1885 S 3 (7) 11 of 1886 S 3 
— LocaHund Vol 1 1 of 1871 S 3 
— Local Government Vol V (1935) 26 Geo V & 1 Edw 
VIII Ch 2 8 311 

—Local law Vol VI 45 of 1860 S 42 

Local lighthouse Vol V 17 of 1927 S 2 (e) 

Local lighthouse authority Vol V 17 of 1927 S 2 (f) 

— Local meeting Vol V 47 of 1920 S 2 (f) 

—Lock-out Vol V 14 of 1947 S 2 (1) 

Locomotive Vol VI 4 of 1939 S 2 (14) 

_Long>oyage Vol VI 21 of 1923 S 174 (1) 

Lords of the Admiralty Vol VI 34 of 1934 Sch I S 86 

— Losing wrongfully Vol VI 45 of 1860 S 23 
—Loss Vol IV 15 of 1940 S 2 (16) ; Vol VIII 21 of 
1947 S 2 

-Lunatic Vol V 4 of 1912 S 3 (6); Vol VIII 27 of 1866 
S 2 

— Lurking house- trespass Vol VI 45 of 1860 S 443 

Lurking house trespass by night Vol VI 45 of 1860 

S444 

— Machinery Vol IV 25 of 1934 S 2 (k); Vol VIII 63 of 

1948 S 2 

—Madras Act Vol IV 10 of 1897 S 3 (30) 

—Magistrate Vol IV 9 of 1874 S 3; 19 of 1876 S 2; 10 
of 1897 S 3 (31); Vol V 4 of 1912 S 3 (6); 11 of 1922 
S 2 (8); Vol VI lof 1878 S 3; 15 of 1908 S 3; Vol VII 
16 of 1861 S 21; 25 of 1867 S 1; 23 of 1931 S 2 (4) 
. — Magistrate of the district Vol VII 22 of 1867 S 2 
—Mailbag Vol VI 6 of 1898 S 2 
—Mail ship Vol VI 6 of 1898 S 2 


WORDS AND PHRASES (contd.) 

—Main Vol IV 9 of 1910 S 2 (i) 

—Maintain Vol VIII 7 of 1903 S 2 
— Maintain and maintenance Vol I 7 of 1904 S 2 (4) 
— Maintenance Vol VII 53 of 1947 S 2 (o) 

— Maintenance order, defined Vol VI 18 of 1921 S 2 
— Main transmission lines Vol VXII 54 of 1948 S 2 
— Major port Vol VI 15 of 1908 S 3 
— Making a false document Vol VI 45 of 1860 S 464 
—Man Vol VI 45 of 1860 S 10 
— Manager Vol V 4 of 1938 S 2 (12) 

— Manager (company) Vol II 7 of 1913 S 2 
— Managing agent (company) Vol II 7 of 1913 S 2; 

Vol V 4 of 1938 S 2 (13); Vol VIII 8 of 1923 S 2; 

63 of 1948 S 2 

— Manufacture Vol I 1 of 1944 S 2 (f); Vol IV 4 of 
1884 S 4 (2); Vol VI 2 of 1911 S 2 (10) 
— Manufacturer Vol VII 24 of 1947 S 3 (e) 

— Manufactured drug Vol IV 2 of 1930 S 2 (g) 

— Manufacturing process Vol IV 25 of 1934 S 2 (g); 

Vol VIII 63 of 1948 S 2 
—Mark Vol VI 4 of 1889 S 2 (1); Vol VIII 5 of 1940 

52 

—Market Vol I 2 of 1924 S 2 (xx) 

— Marketable security Vol VII 2 of 1899 S 2 (16a) 

— Marriage Vol VI 3 of 1936 S 2 {6); Vol VIII 40 of 

1948 S2 

— Marriage with another woman Vol IV 4 of 1869 

S3 (8) 

—Master Vol II 26 of 1947 S 2; Vol IV 4 of 1884 
S 4 (5); 10 of 1897 S 3 (32); Vol VI 15 of 1908 S 3; 
21 of 1946 S 2 (1) (c); Vol VII 8 of 1878 S 3 (h) 
— Master of a ship Vol IV 9 of 1874 S 3; Vol VI 21 of 

1923 S 2 (4) 

— Maternity benefit Vol VI 19 of 1941 S 2 (d) 
—Maturity Vol VI 26 of 1881 S 22 
— Maund Vol VII 9 of 1890 S 3 (17) 

— Maximum demand Vol VIII 54 of 1948 S 2 
— May presume Vol IV I of 1872 S 4 
— Measurements Vol V 33 of 1920 S 2 (a) 

—Medical hemp Vol IV 2 of 1930 S 2 (d) 

— Medical institution Vol VI 27 of 1933 S 2 (c) 

— Medical officer Vol V 4 of 1912 S 3 (7) 

— Medical practitioner Vol V 4 of 1912 S 3 (8); 

Vol Vm 8 of 1948 S 2; 16 of 1948 S 2 
—Medical subordinate Vol VII 9 of 1894 S 3 (8) 
—Medicine Vol VI 27 of 1933 S 2 (d) 

— Meeting Vol V 47 of 1920 S 2 (g) 

—Member Vol II 2 of 1912 S 2; 7 of 1913 S 30; 

Vol Vir 21 of 1860 S 15; Vol VIII 46 of 1948 S 2 
— Memorandum (company) Vol II 7 of 1913 S 2 
— Mercantile agent Vol VII 3 of 1930 S 2 (9) 

— Merchant Shipping Acts Vol VI 21 of 1923 S 2 (5) 
—Message Vol Vlll 13 of 1885 S 3 (3) 

— Military-custody Vol I 8 of 1911 S 7 (14) 

— ^Military Estates Officer Vol I 2 of 1924 S 2 (xxa) 

— Military officer Vol I 2 of 1924 S 2 (xxi); 6 of 192$ 
" , S2(g) 

—Military reward Vol I 8 of 1911 S 7 (15) 

—Military store Vol I 11 of 1878 S 4 
— MUl Vol II 14 of 1923 S 2, 20 of 1926 S 2; Vol VI 

9 of 1946 S 2 (f) 

—Mine Vol VI 4 of 1923 S 3 (f), Vol VIII 53 of 1948 

53 

—Minerals Vol VIII 29 of 1948 S 3; 53 of 1948 S 3 
—Mining lease Vol VIII 63 of 1948 S 3 
—Minister Vol VII 53 of 1947 S 2 (a) 

—Minor Vol 1 15 of 1872 S 3; 19 of 1929 S 2 (d); 
Vol IV 5 of 1873 S3; 8 of 1890 S 4 (1); Vol VI 7 of 
1926 S 2(c); Vol VII 16 of 1908 S 2 (8); Vol VIII 
8 of 1923 S 2; 39 of 1925 S 2 (e); 23 of 1943 S 2 
— ^Minor children Vol IV 4 of 1869 S 3 (5) 
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Minor ranway Vol V (1985) 26 Geo V & 1 Edw VIII 
Ch 2— S 311; Vol VII 9 of 1890 S 3 (19) 
-Mischief Vol VI 45 of 1860 S 425 
-Misrepresentation Vol II 9 of 1872 S 18 < 

-Model Vol VI 19 of 1923 S 2 (4) 

-Molasses Vol VIII 22 of 1948 S 3 
-Month Vol IV 10 of 1897 S 3 (33); Vol VI 45 of 
1860 S 49; 5 of 1861 S 1 
-Mortgage Vol VIII 27 of 1866 S 2; 28 of 1866 S 1; 

^ ® 4 of 1882 S 58 

Vol VIII 4 of 1882 
S58 


—Mortgage by conditional sale 


—Mortgage by deposit of title-deeds Vol VIII 4 of 

1882 S 38 

—Mortgage-deed Vol VII 2 -of 1899 S 2 (17); Vol VIII 

4 of 1882 S 58 

Mortgage-money Vol VIII 4 of 1882 S 58 

—Mortgagee Vol VIII 28 of 1866 S 1, 4 of 1882 S 58 

—Mortgagor Vol VIII 28 of 1866 S 1; 4 of 1882 S 58 

—Motor cab Vol VI 4 of 1939 S 2 (15) 

- — Motor car Vol VI 4 of 1939 S 2 (16) 

— Motor conveyance Vol VI 30 of 1934 S 2 (g) 

— Motor cycle Vol VI 4 of 1939 S 2 (17) 

— Motor vehicle Vol VI 4 of 1939 S 2 (18) 

—Moveable property Vol IV 10 of 1897 S 3 (34), 
Vol VI 45 of 1860 S 22; Vol VII 16 of 1908 S 2 (9) 
— Municipal authority Vol IV 4 of 1899 S 2 
— Municipal oommiBsionera Vol VIII 13 of 1880 S 2 
— Munitions of war Vol VI 19 of 1923 S 2 (5) 
—Murder Vol VI 45 of 1860 8 300 
— Mutual Insurance Company Vol V 4 of 1938 S 95 
— Mutwalli Vol VI 42 of 1923 S 2 (c) 


—Name Vol VI 4 of 1889 S 2 (5) 

— National service Vol VI 18 of 1940 S 2 (d) 

— Native Christians Vol I 15 of 1872 S 3; Vol VI 2 of 

1892 8 2 

— Native of India Vol V (1935) 26 Geo V & 1 Edw 

VIII Ch 2— Sch I (26) 

— Negotiable instrument Vol VI 26 of 1881 S 13 
— Negotiation Vol VI 26 of 1881 S 14 
— Net proceeds Vol V (1936) 26 Geo V & 1 Edw VIII 

Oh 2— S144 

— Newspaper Vol VII 25 of 1867 S 1; Act of 1922, 

S2(a); Vol VII 23 of 19318 2 (5) 
—News-sheet Vol VII 23 of 1931 S 2 (6) 

-Next-of-kin Vol I 3 of 1913 S 2 (6) 

— Non-oognizahe offence Vol III 5 of 1898 8 4 
— Non-commissioned officer Vol I 8 of 1911 87 (4); 

14 of 1932 8 6 (3) 

— North-West Erontier Province Act Vol IV 10 of 

1897 8 3 (34a) 

— -North-Western Provinces and Oudh Act 

Vol IV 10 of 1897 8 3 (36) 
— Notary public Vol VI 26 of 1881 8 3 
—Notice Vol VIII 2 of 1882 S 3; 4 of 1882 8 3 
—Notification Vol I 8 of 1911 8 7 (20); 14 of 1932 

8 6 (20) 

—Notified area Vol VI 6 of 1938 S 8 (b) 

— Notified order Vol IV 24 of 1946 8 2 (d) 

— Notified station Vol II 3 of 1923 8 2 
—Not proved Vol IV 1 of 1872 8 3 
— Nuisance Vol I 2 of 1924 8 2 (xxii) 

^Oath Vol IV 10 of 1897 S 3 (36); Vol VI 46 of 1860 

8 51 

—Obligation Vol VII 1 of 1877 S 3 
— Occupier Vol I 2 of 1924 S 2 (xxiii); Vol II 12 of 

1925 8 2; Vol IV 25 of 1934 8 2 (1); 26 of 1938 
8 2 (b), Vol VIII 34 of 1948 8 2; 63 of 1948 S 2 
— ^Offence Vol I 8 of 1911 8 7 (19); 14 of 1932 

8 6 (16); Vol III 5 of 1898 8 4; Vol IV 10 of 1897 
^ 3 (37); 15 of 1903 8 2 (e); Vol VI 45 of 18608 40 


— Office under His Majesty Vol VI 19 of 1923 8 2 (6) 
—Officer Vol I 8 of 1911 8 7 (5); 14 of 1932 S 6 {4\- 
Vol II 2 of 1912 8 2; 7 of 1913 S 2; Vol V 4 of 1938 

5 2 (12); Vol VI 34 of 1934 Sch I S 86; Vol VIII 16 

of 1926 S 2 

— Officer commanding the District Vol I 2 of 1924 

S 2 (xxiv) 

— Officer comcsanding the station Vol I 6 of 1923 
8 2 (d); 2 of 1924 8 2 (zxiva) 
— Officer -in-charge of a police-station Vol III 5 of 1898 

84 

— Officer of customs Vol V 18 of 1947 S 2 (c) 

— Officer of police Vol 1 1 of 1871 8 3 
— Officer of the Indian Air Force Vol 1 14 of 1932 

8 6(1) 

— Officer of the Post Office Vol VI 6 of 1898 8 2 
—Official Gazette Vol IV 10 of 1897 8 3 (37a) 
—Oilfield Vol VIII 53 of 1948 8 3 
—Oil seeds Vol VI 9 of 1946 8 2 (g) 

—Omission Vol VI 45 of 1860 S 33 
— “On presentment” Vol VI 26 of 1881 8 21 
—Opium Vol IV 2 of 1930 8 2 (e), Vol VI 1 of 1878 

8 3 

— Opium derivative Vol IV 2 of 1930 8 2 (f) 

—Order Vol VIII U of 1886 8 3 
— Ordinary annual contribution Vol V 11 of 1922 

8 58N 

— Ordinary election Vol I 2 of 1924 8 2 (xxv) 

— Ordinary share capital Vol IV 16 of 1940 B 2 (16A); 

Vol Vin 21 of 1947 8 2 
—Orissa Act Vol IV 10 of 1897 S 3 (37b) 

—Owner Vol I 7 of 1904 8 2 (6); 5 of 1923 S 2 (d), 

6 of 1923 S 2 (h); 2 of 19248 2 (xxvi); Vol II 20 of 
1926 S 2; 26 of 1947 8 2; Vol IV 7 of 1947 S 2 (h); 
Vol V 17 of 1927 S 2 (g); Vol VI 4 of 1923 S 3 (g); 

4 of 1939 8 2 (19); Vol VII 24 of 1947 S 3 (f); 
Vol VIII 6 of 1878 S 3; 8 of 1938 S 2 

-Paid Vol V 11 of 1922 810 

—Paper Vol IV 24 of 1946 B 2 (e) ; Vol VlI 2 of 1899 

5 2 (18) 

—Pawnee Vol II 9 of 1872 S 172 
—Parent Vol IV 13 of 1855 8 4 ; Vol VIII 13 of 1830 
82 

— Parsi Vol VI 3 of 1936 S 2 (7) 

—Part Vol IV 10 of 1897 8 3 (38) 

— Partial disablement Vol YIII 8 of 1923 B 2 ; 23 of 
1943 82 

—Partially excluded areas Vol V (1935) 26 Geo V and 
lEdw VIIICh2S91 

— Particular partnership Vol VI 9 of 1932 S 8 
—Partition, instrument of Vol VII 2 of 1899 8 2 (15) 
—Partner Vol V 11 of 1922 8 2 (6B) ; Vol VI 9 of 
1932 8 4 ; Vol VIH 21 of 1947 8 2 
-Partnership Vol V 11 of 1922 8 2 {6B) ; Vol VI 9 of 
1932 8 4 ; Vol VIII 21 of 1947 S 2 
—Partnership at will Vol VI 9 of 1932 S 7 
—Party wall Vol I 2 of 1924 S 2 (xxvii) 

—Pass Vol VII 9 of 1890 S 3 (15) 

—Passenger Vol II 26 of 1947 8 2 ; Vol VI 1 of 1917 
82 (3); 21 of 192382(6) 

— Passenger-steamer Vol VI 21 of 1923 8 2 (6A) 
—Passport Vol VI 34 of 1920 S 2 
—Patent Vol VI 2 of 1911 S 2 (11) 

— Patent or proprietary medicine Vol IV 23 of 1940 

S3 (d) 

—Patentee Vol VI 2 of 1911 S 2 (12) 

—Pauper leper Vol V 3 of 1898 8 2 (2) 

— Pawner Vol 11 9 of 1872 8 172 
—Payee Vol VI 28 of 1881 8 7 
—Payment in due course Vol VI 26 of 1881 8 10 
-Pension Vol V (1935) 26 Geo V & Edw VIII Ch 2 
sail 
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WORDS AND PHRASES (contd.) 

— Performance Vol II 3 of 1914 Soh I S 35 
_ Permit Vol VI 4 of 1939 S 2 (20) 

— Permitted use Vol VIII 6 of 1940 S 2 
—Person Vol I 3 of 1865 S 2 ; 2 of 1924 S 29 ; Vol IV 
13 of 18S5S4 ; 10 of 1897 S3 (39) ; 15 of 1940 
S 2 (17); Vol V 11 of 1922 S 2 (9) ; Vol VI 45 of 1860 
S 11 ; 5 of 1861 S 1 ; Vol VIII 27 of 1866 S 2 ; 21 
of 1947 S 2 

— Person employed in a mine Vol VI 4 of 1923 S 3 (d) 
—Person interested Vol V 1 of 1894S 3 (b) ; Vol VIII 
7 of 1903 S 2 

— Person of European extraction Vol IV 9 of 1874 S 3 
— Person of unsound mind Vol VIII 27 of 1866 S 2 
—Petrol Vol VHI 22 of 1948 S 3 
-Petroleum Vol VI 30 of 1934 S 2 (a) 

— Photograph Vol II 3 of 1914 Scb 1 S 35 ; Vol VI 19 
of 1923 S 2 (7) 

— Piece-goods Vol VI 4 of 1889 S 19 

—Pilgrim Vol VI 21 of 1923 S 149 (3) , 20 of 1932 S 2 

—Pilgrim ship Vol VI 21 of 1923 S 149 (4) ; 20 of 1932 

52 

—Pilot Vol VI 15 of 1908 S 3 
—Place Vol I 2 of 1918 S 2 

—Plant Vol V 11 of 1922 S 10 ; Vol VIII 29 of 1948 

53 

—Plantation Vol VI 4 of 1986 S 2 (iii) 

—Plate Vol II 3 of 1914 Soh I S 36 
—Pleader Vol III 5 of 1898 S 4 ; Vol IV 39 of 1920 
S 4 (d)'; Vol V (1935) 23 Geo V & 1 Edw VIII Oh 2 
S311 

-Pledge Vol II 9 of 1872 S 172 
— Police Magistrate Vol IV (1870) 33 & 34 Viot o 52 

S26 

—Police officer Vol V 33 of 1920 S 2 (b) 

-Police station Vol III 5 of 1898 S 4 
-Policy-holder Vol V 4 of 1938 S 2 (2) 

— Phooka or doomdev Vol VII 11 of 1890 S 2 (3) 
—Port Vol V 17 of 1927 S 2 (h) , Vol VI 15 of 1908 S 3 
-Port-officer Vol VI 15 of 1908 S 3 
—Post Vol VIII 13 of 1885 S 3 (5) 

— Postmaster General Vol VI 6 of 1898 S 2 
—Post office Vol VI 6 of 1898 S 2 
—Postage stamp Vol VI 6 of 1898 S 2 
— Postal articles Vol VI 6 of 1898 S 2 
—Postal packet Vol IV (1940) 3 & 4 Geo VI Oh 28 
S2(2) (e) 

-Power Vol IV 25 of 1934 S 2 (f) ; Vol VIII 22 of 1948 
S 3 ; 51 of 1948 S 3 ; 63 of 1948 S 2 

Power-of-attorney Vol VII 2 of 1899 S 2 (21) 

-Prescribed Vol IV 9 of 19 10 S 2 (j) ; 23 of 1940 
S3 (e) 

—Presidency Banks Vol V 47 of 1920 S 2 (i) 

Presidency-town Vol IV 10 of 1897 S3 (41) 

-Press Vol VII 23 of 1931 S 2 (7) 

Previous year Vol IV 15 of 1940 S 6 (2) ; Vol V 11 

of 19228 2(11) 

-Price Vol VII 3 of 1930 S 2 (10) 

—Priest Vol VI 3 of 1936 S 2 (8) 

—Prime mover Vol VIII 63 of 1948 S 2 
—Principal Vol II 9 of 1872 S 182 

Principal Act Vol I 20 of 1920 S 2 (d) 

■ — ^Principal debtor Vol II 9 of 1872 S 126 
-Principal employer Vol VIII 84 of 1948 S 2 

Printing press Vol VII 23 of 1931 S 2 (8) 

—I risen Vol VII 9 of 1894 S 3 (1) ; 3 of 1900 S 2 (b) 

Private carrier Vol VI 4 of 1939 S 2 (22) 

Private company Vol II 7 of 1913 S 2 

— Private estate Vol IV 10 of 1892 S 2 (3) 

—Private market Vol I 2 of 1924 S 2 (xxviii) 
•—Private slaughter-house Vol I 2 of 1924 S 2 (xxiz) 
—Private water Vol IV 4 of 1897 S 3 (3) 


WORDS AND PHRASES (contd.) 

—Privy Council Vol IV 10 of 1897 S 3 (42) 

—Probate Vol VIII 39 of 1925 S 2 (f) 

I — Process Vol IV 19 of 1934 S 2 (a) 

-Proceeding Vol VI 21 of 1946 S 2 (1) (e) ; Vol VII "J 
of 1925 S 2 (d) 

—Producer Vol VIII 7 of 1948 S 2 
—Profits Vol IV 15 of 1940 S 2 ( 19) ; Vol VIII 21 o^ 
1947 S2 

— Prohibited article Vol VII 9 of 1894 S 3 (9) 

Prohibited place Vol VI 19 of 1923 S 2 (8) 

— Promisee Vol II 9 of 1872 S 2 
— Promisor Vol II 9 of 1872 S 2 

Promissory note Vol VI 26 of 1831 S 4 ; Vol VII 3" 

of 1899 S 2 (22) ; 18 of 1944 S 2 (4) 

—Promoter Vol VIII 11 of 1868 S 3 

Proper authority, defined Vol VI 18 of 1921 S 2 

—Property Vol IV 4 of 1869 S 3 (10) ; Vol VI 5 ol 
1861 S 1 ; Vol VII 3 of 1930 S 2 (11) 

Property mark Vol VI 45 of 1860 S 479 

Proposal Vol II 9 of 1872 S 2 

—Proprietor Vol VI 2 of 1911 S 2 (14) 

Prospectus (company) Vol II 7 of 1913 S 2 

—Proved Vol IV 1 of 1872 S3 

Provident Fund Vol VII 19 of 1925 S 2 (e) 

Provident society Vol V 4 of 1938 S 65 

-Province Vol IV 10 of 1897 S 3 (43) ; Vol VIII 39 
of 1925 S 2(g) 

Provincial Act Vol V (1935) 26 Geo V & 1 Edw VIH 

Ch 2 S 311 , „ ^ 

Provincial Co-operative Bink Vol VII 2 of 19S« 


S 2 (c) 

Provincial Council Vol VI 48 of 1947 S 2 (o) 

Provincial Government Vol I 38 of 1926 S 2 (2) ^ 

Vol IV 10 of 1897 S 3 (43a) ; 24 of 1946 S 2 (f) 

Provincial Medical Council Vol VI 27 of 1933 S 2 (ej 

Provincial Medical Register Vol VI 27 of 1938 S 2 (i) 

Provincial Register Vol VI 48 of 1947 S 2 (d) 

-Public Vol VI 45 of 1860 S 12 

Public accountant Vol VII 12 of 1850 S 3 

Public authority Vol VIII 2 of 1901 S 2 

-Public carrier Vol VI 4 of 1939 S 2 (23) 

Public company Vol II 7 of 1913 S 2 

-Public lamp Vol IV 9 of 1910 S 2 (k) 

—Public market Vol I 2 of 1924 S 2 (xxx) 

Public meeting Vol VII 10 of 1911 S 3 

Public notification Vol V (1935) 26 Geo V & 1 Edw 

VIII Ch 2 S 311 „ , „ „ , 

Public nuisance Vol IV 10 of 1897 S 3 (44) ; Vol VJ. 


45 of 1860 S 268 , „ , 

-Public place Vol I 2 of 1924 S 2 (xxxi) ; Vol VI 4 of 
1939 S 2 (24) 

—Public prosecutor Vol III 6 of 1898 S 4 
-Public purpose Vol V 1 of 1894 S 3 (f) „ , 

-Public servant Vol V 11 of 1922 S 2 (IS) ; Vol VI 


45 of 1860 8 21 

Public service vehicle Vol VI 4 of 1939 S 2 (25) 

Public slaughter-house Vol I 2 of 1924 82 (xxxii) 

Public utility service Vol V 14 of 1947 S 2 (n) 

—Punjab Act Vol IV 10 of 1897 S 3 (44a) 
—Purchase Vol 1 1 of 1944 S 2 (h) 


Qualified medical practitioner Vol VI 4 of 192B 

S 3 (i): Vol VIII 8 of 1923 8 & 
— QuaUty Vol 1 1 of 1937 S 2 (f) 

—Quality of goods Vol VII 3 of 1930 S 2 (12) 
-Queen Vol VI 45 of 1860 S 13 
—Queen’s Coin Vol VI 45 of 1860 S 230 


Railway Vol V (1935) 26 Geo V & 1 Edw VHI 

Ch 2— S 311; Vol VII 9 of 1890 S 3 (4) 

Railway administration Vol VI 4 of 1936 S 2 (v); 

Vol VII 9 of 1890 S 3 (6); 19 of 1925 S 2 (f); 25 of 

1941 S 2 (b^. 



9184 TOPICAL 

WORDS AND PHRASES (contd.) 

— Kailway company Vol Y 14 of 1947 S 2 (o); Yol YII 
9 of 1890 S 3 (5); 10 of 1895 S 2 (3) 
—Railway Provident Fund Yol YII 19 of 1925 S 2 (g) 

— Railway servant Yol YII 9 of 1890 S 3 (7) 

—Rape Yol YI 45 of 1860 S 375 
—Rate Yol YII 9 of 1890 S 3 (13) 

— Ratification Yol II 9 of 1872 S 196 
—Real value Yol YII 8 of 1878 S 30 
— Reasonable time Yol YI 26 of 1881 S 105 
— Reason to believe Yol VI 45 of 1860 S 26 
—Receipt Yol VII 2 of 1899 S 2 (23) 

— Reception order Vo^ Y 4 of 1912 S 3 (10) 

— Reciprocal promises* Vol II 9 of 1872 S 2 
•— Reciprocating territory Yol YI 18 of 1921 S 2; 4 of 

1939 S 93 (o) 

— Recognised Chamber of Commerce Yol II 30 of 

1939 S 4 

— Recognised medical qualification Yol YI 27 of 1933 

S2(g) 

— Recognised provident fund Yol Y 11 of 1922 S 58A 
— Recruiting Province Yol YIII 22 of 1932 S 2 
—Registered Yol IV 10 of 1897 S 3 (45); Vol YIII 
2 of 1882 S 3; 4 of 1882 S 3; 5 of 1940 S 2 
— Registered axle weight Yol YI 4 of 1939 S 2 (26) 

— Registered dentist Vol YIII 16 of 1948 S 2 
— Registered firm Vol V 11 of 1922 S 2 (14) 

— Registered laden weight Yol YI 4 of 1939 S 2 (27) 

— Registered office Yol YIII 16 of 1926 S 2 
— Registered pharmacist Vol YIII 8 of 1948 S 2 
— Registered society Vol II 2 of 1912 S 2 
— Registered trade mark Yol YIII 5 of 1940 S 2 
— Registered trade union Yol YIII 16 of 1926 S 2 
— Registered user Yol YIII 5 of 1940 S 2 
— Registering authoriy Yol YI 4 of 1939 S 2 (28) 
—Registrar Yol II 2 of 1912 S 2; 7 of 1913 S 2} 
Vol YII 15 of 1882 S 4; Vol YIII 16 of 1926 S 2 
—Registrar of births and deaths Yol I 6 of 1886 S 3 
— Registrar General of Births, Deaths and Marriages 

Yol I 15 of 1872 S 3 
— Regulation Yol I 49 of 1920 S 2, Yol IV 10 of 1897 
S 3 (46); Yol YI 27 of 1933 S 2 (h) 
—Regulations cf fund Vol Y 11 of 1922 S 58A 
—Relay Yol IV 25 of 1934 S 2 (m); Yol YI 4 of 1923 
S 3 (jj); Yol VIII 63 of 1948 S 2 

—Relevant Yol IV 1 of 1872 S 3 
— Remission system Yol YII 9 of 1894 S 3 (5) 

— Reserve Bank Yol IV 7 of 1947 S 2 (j) 

—Residence Yol VII 53 of 1947 S 2 (b) 

—Restaurant Yol YIII 18 of 1942 S 2 
— Revenue office Vol Y 18 of 1879 S 3 
—Road Yol YIII 11 of 1886 S 3 
— Road-authority Yol YIII 11 of 1886 S 3 
—Robbery Yol VI 45 of 1860 S 390 
— Roiling stock Vol VII 9 of 1890 S 3 (10) 

— Roman catholic Vol 1 15 of 1872 S 3 
—Rubber Yol VII 24 of 1947 S 3 (b) 

—Rubber plant Yol YII 24 of 1947 S 3 (i) 

—Rule Yol lY 10 of 1897 S 3 (47) 

—Ruler Vol Y (1935) 26 Geo Y 1 Edw YHI Ch 2— 
S311 • 

— Bupee coin Vol VII 2 of 1934 S 2 (d) 

— Safety oonttolling authority Vol VII 9of 1890S 9 (21) 
—Sale Vol 1 1 of 1944 S 2 (h) ; Vol VI 1 of 1878 S 3 ; 

Vol VIII 4 of 1882 S 54 
—Salt factory Vol I 1 of 1944 S 2 (j) 

— Salt petra Vol 1 1 of 1944 S 2 (1) 

—Sara: Vol VII 22 of 1867 S 2 

— Scheduled article Vol 1 1 of 1937 S 2 (h) 

-Scheduled bank Vol VII 2 of 1934 S 2 (e) 

— Scheduled castes Vol V (1935) 26 Geo V & 1 Edw 
VlllCh 2 Soh I (26) 


INDEX 

WORDS AND PHRASES (contd.) 

-Scheduled district Vol IV 10 of 1897 S 3 (49) ; 
Vol V 15 of 1874 S 2 

— Scheduled employment Vol VIH 11 of 1948 S 2 
-Scheme Vol VIII 23 of 1943 S 3 
—Seaman Vol VI 21 of 1923 S 2 (8) ; Vol VIII 8 of 
1923 S 2 

—Sea-policy Vol Yll 2 of 1899 S 2 (20) 

—Seasonal factory Yol YIII 34 of 1948 S 2 
—Secretary Vol IV 5 of 1873 S 3 ; Vol V 47 of 1920 
S 2 (ii) 

-Section Vol lY 10 of 1897 S 3 (50) ; Yol YI 45 of 
1860 S 50 

—Security Yol lY 7 of 1947 S 2 (k) ; Yol Y (1935) 26 
Geo Y & 1 Edw YIII Ch 2 S 311 ; Yol YIII 29 of 

1947 S 2 

— Self-governing dominion Yol II 3 of 1914 Sch I S 35 
—Seller Vol VII 3 of 1930 S 2 (13) 

—Sentence Vol I 20 of 1920 S 2 (e) 

-Servant of the Queen Vol VI 45 of 1860 S 14 
—Service by post Yol IV 10 of 1897 S 27 
—Service line Vol lY 9 of 1910 S 2 (1) 

—Settlement Yol Y 14 of 1947 S 2 (p) ; Yol YII 1 of 
1877 S 3 ; 2 of 1899 S 2 (24) 

— Shall presume Yol lY 1 of 1872 S 4 
— Share (company) Yol II 7 of 1913 S 2 
— Shed Yol I 2 of 1924 S 2 (xxxiii) 

—Shift Vol lY 25 of 1934 S 2 (m) ; Vol VIII 63 of 

1948 S 2 

—Ship Yol II 26 of 1947 S 2 ; Yol lY 10 of 1897 
S 3 (51) ; Yol YI 7 of 1923 S 2 (b) 

— Shipping Authority Vol II 26 of 1947 S 2 

—Shop Yol VIII 18 of 1942 S 2 

—Short voyage Vol YI 21 of 1923 S 174 (2) 

—Sickness Yol YIII 34 of 1948 S 2 

—Sign Yol I 6 of 1886 S 3 ; Yol IV 10 of 1897 S 3 (52) 

—Silver Yol IV 7 of 1947 S 2 (1) 

—Simple mortgage Vol YIII 4 of 1882 S 58 
—Sind Act Yol IV 10 of 1897 S 3 (52a) 

—Sketch Yol YI 19 of 1923 S 2 (9) 

—Skilled work Yol lY 7 of 1922 S 2 (f) 

— Slaughter-house Yol I 2 of 1924 S 2 (xxxlv) 

— Small Cause Court Yol YII 15 of 1882 S 4 
— Small factory Yol lY 25 of 1934 S ^9A 
— Soft coke Vol YIPS of 1929 S 2 (c) 

— Soldier Yol I 2 of 1924 S 2 (xxxv) ; Yol YII 2 of 
1899 S 2 (25) 

—Son Vol IV 10 of 1897 S 3 (53) 

-Special law Yol YI 45 of I860 S 41 
— Special local meeting Yol Y 47 of 1920 S 2 (j) 

— Special local resolution Yol Y 47 of 1920 S 2 (k) 

— Special meeting Vol Y 47 of 1920 S 2 (i) 

— Special resolution Yol Y 47 of 1920 S 2 (m) 
—Special Tribunal Vol VII 26 of 1946 S 2 
—Specific goods Vol YII 3 of 1930 S 2 (14) 

— Spirituous liquor Yol I 2 of 1924 S 2 (xxxvi) 

— Stage carriage Yol YI 4 of 1939 S 2 (29) ; Yol YII 
16 of 1861 S 1 

— Standard cloth Yol II 23 of 1918 S 2 
— Standard export figure Yol YIII 8 of 1938 S 2 
— Standard profits Yol lY 15 of 1940 S 2 (20) 
—Standing orders Yol Y 20 of 1946 S 2 (g) 
—Statutory percentage Yol lY 15 of 1940 S 2 (21) 
-Steam-pipe Yol I 5 of 1923 S 2 (f) 

—Steam-ship Yol VI 21 of 1923 S 2 (9) 
-Steam-vessel Vol YI 1 of 1917 S 2 (5) 

—Stock VolYiri27of 1866 S 2 
—Stolen property Yol YI 45 of i860 S 410 
-Street YoM 2 of 1924 S 2 (xxxvii); Yol lY 9 of 1910 
S 2 (m) ; Yol YII 11 of 1890 S 2 (2) 

—Strike Yol Y 14 of 1^47 S 2 (q) ; Yol YIII 16 of 
1926 S 2 
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— Structural alteration, addition or renewal Vol I 6 of 
1923 S 2 (g) 

—Sub-agent Vol II 9 of 1872 S 191 
— Sub-distriet Vol VII 16 of 1908 S 2 (8) 
—Sub-division Vol III 5 of 1898 S 4 
— Subordinate Court Vol V 18 of 1879 S 3 
—Subsection Vol IV 10 of 1897 S 3 (84) 

—Sugar Vol VIII 15 of 1934 S 2 
—Suit Vol VIII 10 of 1918 S 2 
— Suits by or against Crown Vol IV 10 of 1897 
S 3 (54a) 

— Summons-case Vol III 5 of 1398 S 4 
— Superintendent of Insurance Vol V 4 of 1938 
S 2 (15) 

— Superintendent of Police Vol VI 19 of 1923 S 2 (10) , 
— Superintending canal-officer Vol VI 8 of 1873 S 3(7) 
— Superior Courts Vol I (1859) 22 <fc 23 Viet o 63 S 5 
— Superior military authority Vol I 20 of 1920 S 2 (f) 
— Superior officer Vol I 8 of 1911 S 7 (7) ; Vol 1 14 of 
1932 S 6 (7) 

—Surety Vol II 9 of 1872 S 126 
—Survey Vol VI 1 of 1917 S 2 (8) 

-Surveyor Vol VI 1 of 1917 8 2 (7) 

—Swear Vol IV 10 of 1897 S 3 (55) 

— Taxable profits Vol VIII 21 of 1947 S 2 
—Taxation Vol V (1935) 26 Geo V & 1 Edw VIII Oh 2 
S 311 

—Tax on income Vol V (1935) 26 Geo V & 1 Edw VIII 
Ch 26 S 311 ; Vol VIII 30 of 1947 S 2 
—Tea Vol VIII 8 of 1938 S 2 
—Tea cess Vol VIII 9 of 1903 S 2 
—Tea district Vol VIII 22 of 1932 S 2 
— Tea estate Vol VIII 22 of 1932 S 2 
—Tea seed Vol VIII 8 of 1938 S 2 
— Telegraph Vol VIII 13 of 1885 S 3 (1) 

— Telegraph authority Vol VIII 13 of 1885 S 3 (6) 
—Telegraph line Vol VIII 13 of 1885 S 3 (4) 
—Telegraph officer Vol VIII 13 of 1886 S 3 (2) 

— Temporary disablement Vol VIII 34 of 1948 S 2 
—Terminals Vol VII 9 of 1390 S 3 (14) 

— Termination of agency Vol II 9 of 1872 S 201 
— Termination of the present hostilities Vol VIII 23 
of 1943 S 2 

—Theatre Vol VlII 18 of 1942 S 2 
—Theft Vol VI 45 of 1860 S 378 
—Third party Vol VI 9 of 1932 S 2 (d) 

—Through traffic Vol VXI 9 of 1890 S 2 (12) 

-Thug Vol VI 45 of 1860 S 310 
-Ticket Vol VII 9 of 1890 8 3 (16) 

—To import Vol VI 30 of 1984 S 2 (e) 

—Toll Vol VIII 11 of 1886 S 3 
—Tolls Vol VIII 2 of 1901 S 2 
—Ton Vol VI 15 oi 1908 S 3 
—To store Vol VI 30 oi 1934 S 2 (f) 

—Total disablement Vol VIII 8 of 1923 S 2 ; 23 of 
1943 S 2 

— Total income Vol V 11 oi 1922 S 2 (15) 

—Tout Vol V 18 of 1879 S 3 
-Tractor Vol VI 4 of 1939 S 2 (30) 

— Trade description Vol VI 4 oi 1889 S 2 (2) 

-Trade dispute Vol VIII 16 of 1926 S 2 
—Trade mark Vol VI 45 of 1860 S 478 ; 4 of 1889 
S 2 (lA) : Vol VIII 5 of 1940 S 2 
—Trade union Vol V 20 of 1946 S 2 (h) ; Vol VIII 16 
of 1926 S 2 

— Trading corporation Vol II 7 oi 1913 S 2 
-Traffic Vol VII 9 o£ 1890 S 3 (11) 

-Traffic signs Vol VI 4 of 1939 S 2 (31) 

—Trailer Vol VI 4 af 1939 S »d32) 

— Training year Vol I 49 of 1920 S 2 


WORDS AND PHRASES (conid.) 

—Tramway Vol VII 9 of 1890 S 3 (1) ; Vol VIII 11 of 
1836 S 3 

—Transfer Vol IV 7 of 1947 S 2 (m) ; Vol VIII 27 of 
1866 S 2 

— Transfer of property Vol VIII 4 of 1882 S 5 
— Transmission Vol VIII 5 of 1940 S 2 
— Transmission lines Vol VIII 54 of 1948 S 2 
— Transmission machinery Vol VIII 63 of 1948 S 2 
—Transport Vol IV 2 of 1930 S 2 (m) ; Vol VI 1 of 
1878 S 3 ; SO of 1934 S 2 (d) 

— Transport vehicle Vol VI 4 of 1939 S 2 (33) 
—Treasure Vol VIII 6 of 1878 S 3 
—Treaty Vol VI 7 of 1923 S 2 (o) 

—Trial Vol I 18 of 1891 S 2 (7) 

— Tribal areas Vol V (1933) 26 Geo V <fe 1 Edw VIII 
Cb 2 S 311 

—Tribunal Vol V 14 of 1947 S 2 (r) ; Vol VIII 5 of 
1940 S 2 

— Trnst Vol VII 1 of 1877 S 3 ; Vol VIII 27 of 1866 
S 2 ; 2 of 1882 S 3 

— Trnstee Vol VII 1 of 1877 S 3 ; Vol VIII 2 of 1882 
S 3 

— Trast-money Vol VIII 2 of 1882 S 3 
— Trast-propsrty Vol VIII 2 of 1832 S 3 

— Unauthorised newspaper 

Vol VII 23 of 1931 S 2 (9) 

— Unauthorised news-sheet 

Vol VI[ 23 of 1931 S 2 (10) 
— Unberthed passenger Vol VI 21 of 1923 S 149 (1) 

— Unbsrthed passenger ship 

Vol VI 21 of 1923 S149(2) 
—Undeclared press Vol VII 23 of 1931 S 2 (11) 
—Undertaking Vol VIII 11 of 1886 S3 
— Undue influence Vol II 9 of 1872 S 16 
—Unit Vol I 14 of 1932 S 6 (9), Vol V (1935) 26 Ueo. 

V, & 1 Edw VIII Gh 2 8 311 
—United Kingdom Vol VI 28 of 1939 S 2 (b) 

—United Provinces Act Vol IV 10 of 1897 S 3 (55a) 

— Unladen weight Vol VI 4 of 1939 S 2 (34) 
—Unlawful assembly Vol VI 45 of 1860 S 141 
— Unlawful association Vol III 14 of 1908 S 15 
— Unnatural oSenoe Vol VI 45 of 1860 S 377 
—Unpaid seller Vol VII 3 of 1930 S 45 
— Unprotected child Vol VIII 13 of 1880 S 2 
— Unregistered company Vol II 7 of 1913 S 270 
— Unseaworthy ship Vol VI 21 of 1923 S 230 
—Unskilled work Vol IV 7 of 1922 S 2 (g) 

— Usufructuary mortgage Vol VIII 4 of 1882 S 5S 
— Vaccination circle Vol VIII 13 of 1880 S 2 
— ^Vaccination-season Vol VIII 13 of 1880 S 2 
—Vaccinator Vol VIII 13 of 1880 S 2 
—Vagrant Vol IV 9 of 1874 S 3 
—Valuable seoucity Vol VI 45 of 1860 S 30 
— Vehicle Vol I 2 of 1924 S 2 (xxxviii) 

—Vessel Vol IV 4 of 1884 S 4 (3); 10 of 1897 S 3 (56); 
Vol VI 45 of 1860 S 48; 8 of 1873 S3 (4) ; 16 of 
1881 S 7; 15 of 1908 S 3; Vol VII 8 of 1878 S 3 (f) 
— Veterinary practitioner Vol IV 5 of 1910 S 2 
— Viceroy’s Commissioned Officer Vol I 8 of 1911 

S 7 (2A) 

— Voidable contract Vol II 9 of 1872 S 2 
— ^Vold agreement Vol II 9 of 1872 S 2 
—Voluntarily Vol VI 45 of 1860 S 39 
I —Voyage Vol VI 1 of 1917 S 2 (8) ; 21 of 1923 

S 149 (5) 

—Wages Vol VI 21 of 1923 S 2 (10) ; Vol VIII 8 of 
1923 S 2 ; 23 of 1943 S 2 ; 11 of 1948 S 2 ; 34 o£ 
1948 S 2 

— Wakf Vol Vr 6 of 1913 S 2 (1) ; 42 of 1923 S 2 (e) 
— Warehouse Vol VII 8 of 1878 S 3 (j) 
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^Warehousing port Vol VII 8 of 1878 S 3 (b) 

—War injury Vol VIII 23 of 1943 8 2 
— War period Vol IV (1940) 3 & 4 Geo, VI, Oh 28 S 8 ; 
Vol VIII 40 of 1948 S 2 

—Warrant Vol IV 15 of 1903 S 17; (1870) 33 & 34 
Vicfc c. 52 S 26 

— Warrant-ease Vol III 5 of 1898 S 4 
—Warrant officer Vol I 8 of 1911 S 7 (3); 14 of 1932 
S6(2) 

— ^Water-course Vol VI 8 of 1873 S 8 (2) 

— Water-works Vol I 2 of 1924 S 2 (xxxix) 

—Week Vol IV 25 of 1934 S 2 (e); Vol VI 4 of 1923 
S 3 (1); Vol VIII 18 of 1942 S 2; 34 of 1948 S 2; 63 
of 1948 S 2 

—Weight Vol VI 4 of 1939 S 2 (35) 

— ^Western medical science Vol VI 7 of 1916 S 2 
— White phosphorus Vol VIII 5 of 1913 S 2 
—Wholesale dealer Vol 1 1 of 1944 S 2 (k) 

—Wife Vol VI 3 of 1936 S 2 (g) 

—Will Vol IV 10 of 1897 S 3 (57); Vol VI 45 of 1860 
S 31; Vol VIII 39 of 1925 S 2 (b) 

— ^Wireless communication Vol VIII 17 of 1933 8 2 
— ^Wireless telegraphy apparatus Vol VIII 17 of 1933 S 2 
—Woman Vol VI 45 of 1860 S 10 
—Work Vol IV 7 of 1922 S 2 (e); Vol V 9 of 1914 S 2 
—Worker Vol IV 19 of 1934 S 2 (b) ; 25 of 1934 
S 2 (h) ; Vol VIII 63 of 1948 S 2 
— Working partner Vol VIII 21 of 1947 S 2 
—Workman Vol IV 24 of 1938 S 2 (a); Vol V 20 of 
1946 S 2 (i); 14 of 1947 S 2 j Vol VIII 8 of 1923 
S 2; 23 of 1943 S 2 

— Work of sculpture Vol 11 3 of 1914 Soh I S 35 
—Works Vol IV 9 of 1910 S 2 (n) 

—Workshop Vol IV 26 of 1938 S 2 (d) 

—Wreck Vol VI 21 of 1923 S 272 
—Writing Vol IV 10 of 1897 S 3 (58) 

— Written down value Vol IV 15 of 1940 S 2 (22); 
Vol V 11 of 1922 S 10 

— Wrongful confinement Vol VI 45 of 1860 S 340 
—Wrongful gain Vol VI 45 of 1860 S 23 
—Wrongful loss Vol VI 45 of 1860 S 23 
—Wrongful restraint Vol VI 45 of 1860 S 339 

—Yarn Vol VITI 7 of 1948 S 2 
—Year Vol I 2 of 1924 S 2 (xl); Vol IV lO of 1897 
S 3 (59); Vol VI 45 of 1860 S 49; Vol VIII 54 of 
1948 8 2 

— ^Yeat of accounts Vol VIII 54 of 1948 S 2 
— Young laskar Vol VI 21 of 1923 S 37A 
—Young person Vol VI 21 of 1923 S37A; Vol VIII 
63 of 1948 S 2 

— Youthful ofiender Vol VII 8 of 1897 S 4 (a) 
WORKMEN’S COMPENSATION ACT, 1923 

—Accident arising out of and in the course of employ- 
ment S3N2 
— Adult, defined S 2 
— Anaount of compensation S 4 and N 1 
— Assignment of compensation S 9 and N 1 
— Attachment of compensation S 9 and N 1 
— Charge on compensation S 9 and N 1 
— Commencement of B 1 
—Commissioner 

Appeal S 30 and Notes 

Appeal — Withholding payment S 30 A and N1 

Appearance before S 24 and N 1 

Application to— Form of S 22 and N 1 • 

Appointment of S 20 and N 1 

Costs of proceedings S 26 

Defined S 2 and N 1 

Evidence, method of recording S 25 and N 1 


INDEX 

WORKMEN’S COMPENSATION ACT, 1923— 
Commissioner (contd.) 

Fatal accident — Power to require further deposit 

S 22A 

High Court, submission of case to S 27 and N 1 
Powers and procedure of S 23 and N 1 
Recovery of amount as arrear of land revenue 

S 31 and Kl 

Reference of disputed medical questions to medi» 
cal referee S 24A (Beng) ; S 24B (Beng) 
Reference to S 19 and N 1 
Registration of agreements Ss 28, 29 
Rules S 32 and N 1 
Transfer of proceedings 8 21 
Venue of proceedings S21 
— Compensation 

Deductions S 8 N 4 
“ — Compensation, defined S 2 (o) 

— Compensation payable injcertain cases Seh IV 
—Contracting S 12 and Notes 
— Dependant, defined S 2 (d) and Notes 
—Dependants 

Right to compensation S 8N2 
— Distribution of compensation S 8 
— Employer, defined S 2 (e) 

— Employer’s liability 8 3. 

Borden of proof S 3 N 8 
Negligence of employee S 3 N 5 
Wilful disobedience S 3N4 
— Extent of SI 

—Fatal accident, power to require statements from 
employer S lOA 

—Fatal accident— Report of S lOB 
—Half-monthly payments, computation of S 7 
— ^Insolvency of employer S 14 
— Interpretation S 1N2 

— Jurisdiction of Civil Court S 8 N5 ; S 19 and Ni 
— Managing agent, defined S 2 (f) 

— Masters and seamen, special provisions relating to 

S 15 

—Medical examination S 11 and Nl 
— Minor, defined S 2 
— Notice of accident S 10 
— ^Notice of claim S 10 and Notes 
— Object of Pre 

— Occupational diseases, list of Sch III 
— Partial disablement, defined S 2 (g) and N 1 
— Penalties S 18A 

— Permanent partial disablement Sch I and N 1 
— Principles governing grant of compensation S3N7 
—Proof of age S 18 

— Qualified medical practitioner, defined S 2 (i) 
—Refund of compensation to employer S 8 N 3 
— Remedies of employer against stranger S 13 and N 1 
— Returns S 16 

—Review on change of condition S 6 
— Right to compensation — Contracting out S 17 
— Rules— Publication of S 34 
— Rules to give efiect to arrangements with other coun- 
tries S 35 

— Scope and applicability S 1 N 1 
— Seaman, defined S 2 (k) 

— Short title S 1 

- — Total disablement, defined S 2 (1) 

—Wages, defined S 2 (m) and Nl 
— Wages — Method of calculating S 5 and N 1 
— Workman, defined S 2 (n) and Notes; 

Sch II and Notes 

WORKS OF DEFENCE ACT, 1903 
— Apportionment of compensation S 29 
Dispute as to S SiJ- 
— Civil P, C„ applicability of S 42 
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WORKS OF DEFENCE ACT, 1903 fcontdj 

—Collector 

Adjonrnmenu of inquiry S 14 
Award, final S 13 
Denned S 2 

Inquiry and award by S 12 
Power to Summon witnesses S 15 
— Commanding officer, defined S 2 
—Court, defined S 2 
— Definitions S 2 
—District, defined S 2 
—Duty to make statement S 11 
— ^Sxtent of SI 

—General Officer Commanding the District, defined S 2 
—Interest, payment of S 34 
—Investment of money deposited Ss 32, 33 
—Land, defined S 2 

—Magistrate to enforce terms of Act S 37 
—Maintain, defined S 2 

—Matters to bs considered in awarding compensation 

S16 

—Notice of suit S 41 

—Object of Pre and N 1 

—Payment or deposit of compensation S 31 

—Penalties S 36 

—Persons entitled to act, defined S 2 
—Person interested 
Defined S 2 
Statements of S 10 
— Eeference to Court S 18 
Appeal S 43 
Award, form of S 26 
Colieetor’'s statement S 19 


WORKS OF DEFENCE ACT, 1903 - Reference 
to Court (contd.) 

Costs S 27 

Interest on excess compensation S 28 
Matters to be considered in determining compensa- 
tion S 23, S 24 
Open Court, proceeding in S 22 
Bales as to amount of oompeneation S 25 
Scope of inquiry S21 
Service of notice S 20 
—Restrictions on part of land S 39 
—Restrictions on use of land 
Declaration and Notice S 3 
Further powers after publication of notice BG 
Marking out of land S 8 
Notice to persons interested S 9 
Payment for damage S 5 
Preliminary acts S 4 
Restrictions S 7 
—Rules, power to make S 44 
—Service of notices S 35 
—Short title S 1 

—Stamp-duty and fees, exemption S 40 
—Supplementary proceedings S 17 
—Withdrawal of declared restrictions S 38 

WRIT 

—Certiorari— Gee : Civil P. C., 1908, S. 115 Note 2 
—Habeas corpus— See : Criminal P. C.. 1898, S. 491 
—Of mandamus— Gee : Specific Relief Act, 1877, S. 50 
—Of prohibition— Gee : Specific Relief Act, 1877, S. 45 

I WRONGFUL CONVERSION 

1 See : (1) Penal Code, 1860, Ss. 403 to 409 
i (2) Trusts Act, 1882, S. 63 





CHRONOLOGICAL TABLE OF INDIAN REPORTS 

[1862 to 1948] 


mi India Reporter 


1 

2 

3 

4 

5 

6 

7 

1914 

’1915 

1916 

1917 

1918 

1919 

1920 

8 

9 

10 

11 

12 

13 

14 

1921 

1922 

1923 

1924 

1925 

1926 

1927 

15 

16 

17 

18 

19 

20 

21 

1928 

1929 

1930 

1931 

1932 

1933 

1934 

22 

23 

24 

25 

26 

27 

28 

1985 

1936 

1937 

1938 

1939 

1940 

1941 

29 

30 

31 

32 

33 

34 

35 


1943 

1944 

1945 

1946 

1947 

1948 

<t. L. R.) Allahabad 





1 


2 

3 

4 

6 

6 

1875-1877 

1878-1880 1881 1882 

1883 

1884 

7 

8 

9 

10 

11 

12 

13 

1885 

1886 

1887 

1888 

1889 

1890 

1891 

14 

15 

16 

17 

18 

19 

20 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

21 

22 

23 

24 

25 

26 

27 

i899 

1900 

1901 

1902 

1903 

1904 

1905 

28 

29 

30 

31 

32 

33 

84 

1906 

1907 

1908 

1909 

1910 

1911 

1912 

35 

36 

37 

38 

39 

40 

41 

1918 

1914 

1915 

1916 

1917 

1918 

1919 

42 

43 

44 

45 

46 

47 

48 

1920 

1921 

1922 

1923 

1924 

1925 

1926 

49 

50 

51 

52 

53 

54 

56 

1927 

1928 

1929 

1930 

1931 

1932 

1933 

56 

57 

5S 





1934 

1935 

1936 

From 1937 citation by year. 


Agra High Court Reports 
12 3 

1866 1867 1868 


Allahabad Law Journal 


1 

2 

3 

4 

5 

6 

7 

1904 

1905 

1906 

1907 

1908 

1909 

1910 

8 

9-10 

11 

12 

13 

14 

15 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

16 

17 

18 

19 

20 21 

22 

23 

1918 

1919 

1920 

1921 1922 1923 1924 

1925 

24 

25 

26 





1926 

1927 

1928 

Fiom : 

1929 citation by ; 

year. 


Allahabad Weekly Reporter 


1935 AWE 
1935 


Citation by year. 


Bengal Law Reports 

1 2-3 4-5 6-7 8-9 

1868 1869 1870 1871 1872 


14-16 

1875 


10-11 12-13 
' 1873 1874 


Bihar Reports 
1 2 

3 

4 

5 

6 

7 

1935 

1936 

1937 

1938 

1939 

1910 

1941 

8 

9 

10 

11 

12 

13 


1942 

1943 

1944 

1945 

1946 

1947 


(I. L. R ) Bombay 





1 


2 


3 


4 

1875-1877 

1877-1878 1878-1879 

1879-1880 

5 


6 

7 

B 

9 

10 

1880-1581 

1881-1882 1883 1884 

1886 

1886 

11 

12 

13 

14 

15 

16 

17 

1887 

1888 

1889 

1890 

1891 

1892 

1893 

18 

19 

20 

21 

22 

23 

24 

1894 

*1895 

1896 

1897 

1898 

1899 

1900 

25 

26 

27 

28 

29 

80 

31 

1901 

1902 

1903 

1904 

1905 

1906” 

1907 

32 

33 

34 

35 

36 

37 

38 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

39 

40 

41 

42 

43 

44 

45 

1915 

1916 

1917 

1918 

'19~19 

1920 

1921 

46 

47 

48 

49 

50 

51 

52 

1922 

1923 

1924 

1925 

1926 

1927 

1928 

63 

64 

55 

56 67 

68 

59 

60 


1929 1930 1931 1932 1933 1934 1935 1936 
From 1937 citation by year. 

Bombay High Court Reports 

12 3 4 

1862-1863 1864-1866 1866-1867 1867-1863 

5 6 7 8 ^ 10 

1868-1869 1869 1870 1871 1872 1873 

U 12 • 

1874 187S 


Allahabad Weekly Notes 


I 

2 

3 

4 

5 

6 

7 

1881 

1882 

1883 

1884 

1885 " 

1886 

1887 

8 

9 

10 

11 

12 

13 

14 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

15 

16 

17 

18 

19 

20 

21 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

22 

23 

24 

25 

26 

27 

28 

1902 

1903 

1904 

1905 

1906 

1907 

1908 


Bombay Law Reporter 

1 2 3 4 5 6 7 

1899 1900 1901 1902 1903 1904 1905 

8 9 10 11 12 13 14 

1906 1907 1908 1909 1910 1911 1912 

16 16 17 18 19 20 21 

1918 1914 1915 1916 1917 1918 1919 

22 28 24 25 26 27 28 


1920 1921 1922 1923 1924 1925 1926 
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Bombay Law Reporter (contd.) 


29 

30 

31 32 33 

; 34 

35 

36 

1927 

1928 

1929 1930 1931 1932 

1933 

1934 

37 

38 

39 

40 

41 

42 

43 

1935 

1936 

1937 

1938 

1939 

1940 

1941 

44 

45 

46 

47 

48 

49 

50 

1942 

1943' 

1944 

1945 

1946 

1947 

1948 

Bombay Printed Judgments 




1 


2 


3 


4 

1872- 

1874 

1875-1877 1878-1880 1881 

-1883 

5 


6 


7 


8 

1884-1887 

1888-1890 1891-1893 1894-1896 

9 


10 





1397- 

1898 

1899-1900 




Burma Law Journal 





1 

2 

3 

4 

5 

6 


1922 

1923 

1924 

1925 

1928 

1927 


Burma Law Reports 





1948 Bar. L 
1948 

B 

— ‘ Citation by year 



Burma Law Times 





1 

2 

3 

4 

5 

6 

7 

1908 

1909 

1910 

1911 

1912 

1913 

1914 

8 

9 

10 

11 

12 

13 


1915 

1916 

1917 

1918 

1919 1920 


(L L. R.) Calcutta 





1 


2 


3 

4 

5 

1875- 

■3876 

1876-1877 1877-1878 

1879 

1880 

6-7 

8 

9 

10 

11 

12- 13 

14 

1881 

1882 

1883 

1884 

1885 

1886 

1887 

15 

16 

17 

18 

19 

20 

21 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

22 

23 

24 

25 

26 

27 

28 

1895 

1896 

1897 

1898 

1899 

1900 

1901 

29 

30 

31 

32 

33 

34 

35 

1902 

1903 

1904 

'1905 

1906 

1907 

1908 

36 

37 

38 

39 

40 

41 

42 

1909 

1910 

1911 

1912 

1913 

1914 

1915 

43 

44 

45 

46 

47 

48 

49 

1916 

1917 

1918 

1919 

1920 

1921 

1922 

50 

51 

52 

53 

54 

55 

56 

1923 

1924 

1925 

1926 

1927 

1928 

1929 

57 

58 

59 

60 

61 

62 

63 

1930 

1931 

1932 

1933 

1934 

1935 

1936 


From 1937 citation by year. 


Calcutta Law Journal 


1-2 

3-4 5- 

-6 7-S 

9-10 

11-12 

13-14 

1905 

1906 1907 1908 

1 1909 

1910 

1911 

15-16 

17-18 

19-20 

21-22 

23-24 

25-26 

"1912 

1913 

1914 

1915 

1916 

1917 

27-28 

29-30 

31-32 

33-34 

35-36 

37-38 

1918 

1919 

1920 

1921 

1922 

1923 

39-40 

41-42 

43-44 

45-46 

47-48 

49-50 

1924 

1925 

1926 

1927 

1928 

1929 

51-52 

63-54 

55-56 

57-58 

59-60 

61-62 

1930 

1931 

1932 

1933 

1934 

1935 


Calcutta Law Journal (contd,) 

63-64 65-66 67-68 69-70 71-72 

73-74 

1936 

1937 

1938 

1939 

1940 

1941 

75-76 

77 

78 

79-80 

81 

82 

1942 

1943 

1944 

1945 1946 

1947 

83 







1948 







Calcutta Law Reports 





1-2 

3-4 

5-6 7-8 9- 

-11 

12-13 


1878 

1879 

1880 1881 1882 

1883 


Calcutta Weekly Notes 





1 

2 

3 

4 

5 

6 

7 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

8 

9 

10 

11 

12 

13 

14 

1904 

1905 

1906 

1907 

1908 

1909 

1910 

15 

16 

17 

18 

19 

20 

21 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

22 

23 

24 

25 

26 

27 

28 

1918 

1919 

1920 

1921 

1922 

1923 

1924 

29 

30 

31 

32 

33 

34 

35 

1925 

1926 

1927 

1928 

1929 

1930 

1931 

36 

37 

38 

39 

40 

41 

42 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

43 

44 45 46 

47 

48 

49 

50 

1939 1940 1941 1942 

1943 

1944 

1945 

1946 

51 

52 






1947 

1948 






Central Provinces Law Reports 



1 

2 

3 

4 

5 

6 

7 

1888 

1889 

1890 

1891 

1892 

1893 

1894 

8 

9 

10 

11 

12 

13 

14 

1895 

1896 

1897 

1S9S 

1899 

1900 

1901 

15 

16 

17 





1902 

1903 

1904 





Criminal Law Journal 





1 

2 

3-4 

5-6 

7-8 

9-10 

11 

1904 

1905 

1908 1907 

1908 

1909 

1910 

12 

13 

14 

15 

16 

17 

18 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

19 

20 

21 

22 

23 

24 

25 

1918 

1919 

1920 

1921 

1922 

1923 

1924 

26 

27 

28 

29 

30 

31 

32 

1925 

1926 

1927 

1928 

1929 

1930 

1931 

33 

34 

35 

36 

37 

38 

39 

1932 

1933 

1934 

1935 

1936 

1937 

1938 

40 

41 

42 43 

44 

45 

46 

47 

1939 

1940 1941 1942 1943 

1944 

1945 

1946 

48 

49 






1947 

1948 






Hyde’s 

Reports 





1-2 







1897 







(L. R.) Indian Appeals 





1 


2 


3 


4 


1873-1874 1874-1875 1875-1876 1876-1877 
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(L. R.) Indian Appeals (contd,) 

5 6 7 8 


1877- 

1878 

1878-1879 1879-1880 

1880- 

-1881 

9 


10 


11 

12 

1881- 

18S2 

1882-1883 1883-1884 

1884- 

-1885 

13 


14 


15 

16 

1885-1886 

1886-1887 1887-1888 

1888- 

-1889 

17 

18 

19 

20 

21 

22 

23 

isgo 

1891 

1892 

1893 

1894 

1896 

1896 

24 

25 

26 

27 

28 

29 

30 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

31 

32 

33 

34 

35 

36 

37 

1904 

1905 

1906 

1907 

1908 

1909 

1910 

38’' 

39 

40 

41 

42 

43 

44 

1911 

1912 

1913 

1914 

1915 

1916 

1917 

46 

46 

47 

48 

49 

50 

61 

1918 

1919 

1920 

1921 

1922 

1923 

1924 

52 

53 

54 

66 

56 

67 

58 

1925 

1926 

1927 

1928 

1929 

1930 

1931 

69 

60 

61 

62 

63 

64 

65 

i932 

1933 

1934 

1936 

1936 

1937 

1938 

66 

67 

68 

69 70 

71 

72 

73 


1939 1940 1941 1942 1943 1944 1945 1946 
74 75 

1947 1948 


Indian Cases 


1-4 

5-8 

9-12 

13-17 

18-21 

22-25 

1909 

1910 

1911 

1912 

1913 

1914 

26-31 

82-86 

37-42 

43-48 

49-53 

54-58 

1915 

1916 

1917 

1918 

1919 

1920 

59-64 

65-70 

71-77 

78-84 

85-91 

92-98 

1921 

1922 

1923 

1924 

1925 

1926 


eO-lOS 107-112 118-120 121-128 129-134 

1927 1928 1929 1930 1931 

1 35-140 141-146 14 7-152 153-158 159-165 

1932 1933 1934 1935 1936 

1 66-172 173-178 179-184 185-190 191-196 

1937 1938 1939 1940 

197-203 204-209 210-215 216-221 222-227 

1942 1943 1944 1945 194^ 

228-230 
1947 


Indian "Rnling (contd ) 

15 le n 18 

1942-1943 1943-1944 1944-1945 1945-1946 

19 

1946-1947 


(I. L. R ) Karachi 

ILR 1939 Ear ^ ^ 

1939 Citation by year. 


Knapp’s Reports, Privy Council 

1 2 3 

1829-31 1831-34 1834-36 


(r. L R) Lahore 

1 2 3 4 5 6 7 

1920 1921 1922 1923 1924 1925 1926 

8 9 10 11 12 13 14 

1927 1928 1929 1930 1931 1932 1933 

15 16 17 

1934 1935' 1936 


(Pak. L R ) Lahore 

Pak. h. R. 1948 Lahore 
1948 Citation by year. 

Lahore Law Journal 

1 2 3 4 5 6 7 

1919 1920 1921 1922 1923 1924 1925 

8 

1926 

Law Reporter, Allahabad 

1 2 3 4 5 6 7 

1920 1921 1922 1923 1924 1925 1926 

8 9 10 11 12 13 14 

1927 1928 1929 1930 1931 1932 1933 

15 16 17 

1934 1935 1936 

Lower Burma Rulings 

1 2 3 4 

1900-1902 1903-1904 1905-1906 1907-1908 

5 6 7 8 

1909-1910 1911-1912 1913-1914 1915-1916 

9 10 11 

1917-1918 1919-1920 1921-1922 


Indian Jurist 


1 

2 

3 

4 

5 

6 

7 

1877 

1878 

1879 

1880 

1881 

1882 

1883 

8 

9 

10 

11 

12 

13 

14 

1884 

1885 

1886 

1887 

1888 

1889 

1890 


15 

16 

17 

1891 

1892 

1893 


Indian Rulings 

IB 1929 IB 1930 IR- 1931 IR 1932 6 


1929. 

1930 1931 

1932 

1933-1934 

7 

8 

9 

10 

19(34-1935 

1935-1936 

1936-1937 

1937-1938 

11 

12 - 

13 

14 


, l.f89-il,940 

1940-1941 

1941-1942 


(I, L. R.) Lucknow 


1 

2 

3 

4 

5 

6 

7 

1926 

8 

1927 

9 

1928 

10 

1929 

11 

1930 

12 

1931 

13 

1932 

14 

1933 

15 

1934 

16 

1935 

17 

1936 

IS 

1937 

19 

1938 

20 

1939 

21 

1940 

22 

1941 

23 

1942 

1943 

1944 

1945 

1946 

1947 

1948 






r. L. R.) Madras 

1 2 


3 

4-5 

6 

1876- 

7 

1878 ; 

1878-1880 1881 

8 9 10 

1882 

11 

1883 

12 

1884 

1885 

1886 

1887 

1888 

1889 
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(I, L. R ) Madras ( contd ) 
13 14 15 16 

17 

18 

19 

1890 

1891 

1892 

1893 

1894 

1895 

1896 

20 

21 

22 

23 

24 

25 

26 

1897 

1898 

1899 

1900 

1901 

1902 

1903 

27 

28 

29 

30 

31 

32 

33 

1904 

1906 

1906 

1907 

1908 

1909 

1910 

34 

35 

36 

37 

38 

39 

40 

1911 

1912 

1913 

1914 
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Overlof^s.dsiig of Pif*e€edents to 

Erron^ouQ Decisional^ 

'*ignop&nG 0 Ok tha Jcidie Is 4ho :aL;sfa«‘tiisso of 4te mwoccnt.” LiUn Maxim, 

(1943) 30 A. I, R. 104 S Privy Council 189 (191). — L: an a;*p3w from Aliaba- 
bad tbe question for decision involred was as to the inhcuent power of ihc Court to’ pcpant 
restitution to i!ia suceoprii'ul dorendanL Tlieir LoL*rJah3p0 obsaiTOcl : “The decision of the 

Board in 46 I. A. S25 was not cited in cither of tbo Courts in Mia The applicriion 

BOW before the Eoerd invoked the poTOrs of the learned Suliordinate Judf^o to 

assess the sum due by way of restitution .... by the method kid dowm in 46 I. A. 22S 
.... For this p\irpos 0 the case must go i«.ck to the Couffe of the Subordicat© Judge. . . .” 

(1922) 9 A. I, R.- 1922 Privy Council 11 (12) « 43 All. 469 <47S) 
(PC). — Section 80, T.P. Act, 1S32, ended after providing for the decree “and thereafter 
the defendants* right to redeem and the sceuritj* soa:i both os.tIngiiiabed.“ These words 
do not occur in either' the foreolostire soetioa of th© Act of IS82 or the corresponding rule 
of o. 84, Cm3 P. 0. * 

“ Tbe diScT'U:' wbi'A* ha' r.'ften as to these woj*ct: bi sgvoitI eases, e.g., Vanmika - , 
Uvea V. CJl‘4cIar,7.?Kr(’.: I. u, n. 30 Mad. 37 — which cr<ise, it inaj' be mentioned, 

docs not seem x have been brought to the notice of the Eoj«id in HoiEMh'seaset 
(1918) 45 I. A. 380— therefore no longer arisen.” 

(1948) 36 A. I. R.^ 1948 Nagpur SS2 (384) (DB). — “The decree fof the 
riatriof* JudgeJ was ee.i As’de and tbe decree ol the tiia! Court w’cs reslored by Qruer J. 
in Second Appeal >'o. 30S of IPES or V-ll-lPdC. It is egaSnst tbip decree ihat the present 
appeal has been SJed . . If the above dee!:»icn rnair.dy, 3989 liang. L. K. 8583 hrd been 

placed bfiforo Grtier J. he woifd rot h^yt teeched the conciusion he did.'’’ 

(1947) 34 A. L 430 (431).— Per Zre/k J, — “My attention 

has been drawn to two j .s GcnreetiOii, Oi-^s is my ovm judgment in (1948) 

45 Bora. L. B, 400 .... At y attention was not drawn to the Judgment of the 

Appeal Corrt in .10 3i 67:^.” 

(1947) 34 A. I. R. I ^drss 4C5 (4C7) (DB). — “W© now come to the first 

case referred to in the order treses, namely, i94S.2 M. h, J. ISO. There Horwill J. 

held that the right of a legal .oniative was merely to file a fresh application to suo 

in forma pauperis or institute a separate suit. No reference was mado in the judgment 

to the decision in (198&) 58 Mad. 169 This decision is not only in conilict with the 

judgments in (1928) 51 Mad. 697 ard (3985) 58 Mad. 169, hut it ignores the fact. . • .** 

(1947) 34 A. I. R. 1947 Oudh 380 (190) (FB).-.r7i07;i«^ C. J. — “Mie learned 
counsel for the plaintiffs respondents has strongly I'died .... upon my decision in A.I.R. 

1936 oudh P40 tdying on 55 I. A. 139 wherein I held But now having regard to the 

argument advanced, and the fact my attention was not drawn to the decision of their 
Lordships of the Privy Council in (1876) 4 i. A. 228, 1 entertain serious doubt as to tbe 
correctness of that decision. Nor was 4 1. A. 228 brought to tbe notice of Ashworth J. 
in (1996) 3 O, W. N. 321.’* 

(1947) 34 A. 1. R. 1947 Oudh 232 (233) (DB).— “No doubt in 1940 o. W. N. 661 
a Bench of this Court entertained an application in revision against tbe order of a District 
Judge and set aside that order but the attention of the learned Judges does not seem 
to have been drawn to the Full Bench decision to which wo have referred [namely, a 
decision of five Judges reported in (1929) 4 Luck. 589], nor was the point as to the 
maintainability of an application in revision considered.** 

(1945) 32 A. I. R. 1945 Lahore 260 (261) (PB). — Per Aclihvu Bam J, 
(in the Order of Reference) — “ He (i. e., Patanjali Sastri, J. in A. I. B. 1942 Mad. 13) 
does not, however, appear to have noticed one of the Division Bench judgments of his 
own Court report^ in A. I. H. 1920 Mad. 177 which also dealt with the same subject and 
took just the opposite view from that taken by him.” 

(1945) 32 A. I. R. 1945 Madras 139 (141) (PB). — “The decisions in which 
the contrary view has been expressed are; 45 Mad. 466, A. I. B. 1019 Mad. 220, A. I. R. 
1928 Mad. 440 and 1941-2 M. L. J. 754.” In the first of these cases “the Court did not, 
however, consider tbo case in 5 Mad. 141 .... In none of the other cases was any reason 
given for the view expressed and in no (me was 5 Mad. 141 mentioned or considered .... 

consider that 5 Mad. 141 should he followed.” 


Digest Sl Manual (4pp,) 



A. I. R. Commentaries Judicially Noticed. 


(1948) 3S A 1. R 1918 Allahaba^i 19 (24, 2^)) (frlij l^ei liajhubai DayaU. 
-- “Ciicu’iidtauces leq i iin^ iGnnnl oa i e^iii 1 e n idil jited tiot bo exbausfcnoly 
miagined at a tiruo A ^ooi nuiioe** ol si i* Ci ciu'b «qccs iib noted undoi Note 20, 
o 41, E 23, Civil r 0 , m CmtaVv’b Oivil P 0 ^tL (uu) j ca . ] tind that two 

othei High Oouits, tho M'ldras High Ooiit lad tl ■» L**i il «^i h C luit, iavc ;ivou voiy 
wide poweia to the appellate Oouit to icina f* tho ^uits These aioon'* npnt'=' aio given m 
Obitaley’s Code of Ci\il Pioceduic, ith Ldi •’ 

(1947) 34 A. I. R 194/ Bombay 345 (360) (SBj — Pei Sen J — “Ohitaloy m 
his Code of Ciirumal Proceduie I94x edition, h « on^ed oit at pngo 12 that theie is 
not specific piOMaion onabling the Couru co t y the T\h( »c fho accused pleads guilty 
and the Court does not accept the simo ind t' 1 1 j'’n hnl vvhcie tho Couit does not 
think it expedient to act uion the acoa&ed of ult lha laual procedure is to adviao 
him to Tiithdiaw fais plea of guilty and in plead not ^ i *»• Chitolpy his further pointed 
out that m this country the generiil trend of opinion \i tho accused may be treatt^ in 
such cases as if he had pleided not guilty an! th^u too tnal may be proceeded with 
in the ordinary wa>, and he hasiefeirod to fac\pial 4,uluoi t l v sunrort of thF view ’* 
[Yle^v appiovbd J 

(1945) 32 A. 1 R. 1945 Calcutta 2Q8 (2^J). - The iit vo au taking of 
sub 1 (2), E 1 of 0 40 ( nds support lom the dcriuion or rli U cl ei lIi h Courts and 
oven from some atlicr decisions of tho VlUhabid lluh (oiut jI eit Tijose decisions are 
noted at the footnote to p^ia. 49 of Chitile'^ anl Eros Com lunianis on the 0<»de of 
Ci\il Procedure, vol 8, page 29^4.*’ (Now see 4tii Edn , ] a e 2JLS \ 


(1947) 34 A, I R 1947 Lahc 4.3 (40;^ 
Commentary on s. 141, Civil P 0 C4i a944) i 
observes that proceedings under the rdians a > 
original matters the nature contemplated by tl 

(1948) 35 !• R. 1948 Nagpur 210 (2-c 

“In my opinion, the matter is bi; be determined on 
Act As pointed out in Ohitaley’s Tiansror oJt P 
the t^o phieses m S 91 (a) refer to dihc*ent s a,e& 
be quoted V)ith advantage neie. ‘The piopcity rauil^ 
alter doductiLg the mortgagee inlore t ’ ’ 


.?» J , — “In Chitaley’s 
741 <he l( rned author 
ibOO, have bei-n held to be 
tThis view is approved ] 

— Per Htdayatullah J — 
/Uoirudion of S 91 ( ) T P 
r AC^ 2nd (iCl6, Idn], p 1372, 
, , Tno agp m Oliitaley can 
^e i IS not the same thing . , 


(1948) 35 A, L R. 1948 Oudh 110 (125) (DB). - Pu haul J — “As pointed 
out by Ohitalej m Lis Comnienliaiv on S 151, Civil P C , (Nol=‘ 2) il h . been held by the 
High Courts of Allahabad, Calcitir L bore, \Jidia&, Prtia, Ea^jOon and the Judicial 
Commissioner’s Court of Oudh and Sind that there lo no inhertut posycr to set asid an 
ev paiie decre , or restore a siut dismissed for defru t, Cvcopt under toe ciicuni''tancps 
and oondxtioiiS meutioued m 0 9, E 1j and R 9 respocti cly Tlio same romuks would 
apply to restoration of appeals under 0 11, it 19, Civil P 0 I agree with tho view thus 


stated,*’ 

(1948) 35 A I R 1948 Patna 460 (462) (DB) - Per Meiedith J _ "I wiH 
make two quotitions from Ohitaloy an Annaji Eao’s annotated edition of the CimI 
Procedure Code, 4th Ldn, vol III, because those learnt d conmiontators liave, in my 
opinion, correctly suminod up the position m langnat,e 'which cannot bo bottt cd At 
page 3000, ^ ith reference to 0 ll, E 4 they say , ‘There is a conflict . . , that tho 
former view is correct*. Thou with rigard to o 11, li 83, at page 3105 they sav ‘lha 
appellate Court can exercise . . , . the words respondents or paities* That is lust the 
point which appeals to me ’* 


(1947) 34 A. I. R, 1947 Peshawar IS (18) (DB) “All ilio withoi lim boai ing 
on the point were examined and the result of tho examination was thus stated in the 
Indian Limitation Act by Chitaley etc , 2nd (i942) Edn. page 1837 ‘It would seem to 
appear feim an examinatidn of oases ...... a fresh cause of action and time would run 

It XB pbvious that according to this view a fresh invasion o£ title would 
i^nslltute a new cause of action for a suit from which limitation should commence to run/* 



PRESIDENT’S 

SECRETARIAT 


library 



